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IN  MEMO RI AM 

HON.   JONATHAN    DIXON 

SUPREME  COURT  JUSTICE 
1875-1906. 


PREFACE. 


This  Digest  is  designed  to  fulfill  the  demands  of  the  bench  and  bar  of 
New  Jersey  for  a  ready  and  convenient  reference  to  the  reports,  law  and 
equity  cases  since  1 898.  Much  study  has  been  given  to  the  preparation  and 
classification  in  order  to  avoid  continual  and  perplexing  references  which 
consume  a  great  portion  of  a  lawyer's  valuable  time.  To  accomplish  this 
end,  the  same  cases  have  had  to  be  inserted  under  different  headings,  thus 
avoiding  the  chance  of  missing  some  important  decision. 

New  topics  have  also  been  inserted  with  proper  reference,  thus  covering 
the  entire  field  of  law  and  equity  decisions  in  such  a  manner  that  the  busy 
lawyer  cannot  fail  to  find  the  desired  decision,  if  it  exists. 

The  classification  scheme  presents  a  key  to  the  trend  of  the  decision,  and 
every  head  or  sub-head  refers  to  a  decision  on  the  point  in  question. 

The  syllabi  of  each  case  have  been  given  whether  the  case  has  later 
been  reversed  or  not.  If  the  case  has  been  affirmed  without  an  opinion,  it  is 
marked  "A",  followed  by  the  book  and  page  of  such  affirmance.  If  the  case 
has  been  either  affirmed  with  an  opinion  or  reversed,  it  is  marked  "See", 
followed  by  the  book  and  page  in  which  such  opinion  is  found. 

We  have  made  no  special  attempt  to  give  citations  of  cases  showing 
where  criticised  or  distinguished,  believing  this  to  be  foreign  to  the  function  of 
a  digest. 

For  this  information  the  bench  and  bar  are  respectfully  referred  to 
"Shepard's  New  Jersey  Citations",  published  by  the  Frank  Shepard  Company 
of  New  York  City. 

Lawyers  who  possess  the  Atlantic  Reporter  only  can  readily  locate 
decisions  therein  by  means  of  the  blue  pages  in  each  volume  after  consulting 
this  Digest. 
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NEW  JERSEY  DIGEST. 


ABATEMENT. 

I.  PROCEEDINGS  AND  PRACTICE  IN 
CASE  OF. 

1.  Death  of  Parties. 

2.  Misjoinder. 

3.  Another  Action  Pending. 


1.  Death  of  Parties. 

Where  a  suit  abates  or  becomes  defective 
by  the  death  of  a  party  and  is  revived  by 
his  heirs,  it  is  a  continuance  of  the  same 
suit,  and  both  parties  are  entitled  to  the 
benefit  of  all  former  proceedings  prior  to 
the  abatement. — Havens  vs.  Sea  Shore  Land 
Co.,  12  Dick.  142. 

Where  a  suit  abates  or  becomes  defective 
by  the  death  of  a  party  and  is  revived  by 
his  heirs,  they  are  not  bound  by  proceedings 
taken  after  his  death,  prior  to  revival. — Ibid. 

One  of  the  complainants  in  partition  died, 
and  without  a  revival  by  his  heirs  or  a  sug- 
gestion to  the  court  of  his  death,  evidence 
was  taken  and  the  suit  brought  to  a  final 
hearing,  and  the  chancellor  rendered  an 
adverse  decision  without  signing  or  advising 
a  decree. — HELD,  that  heirs  of  the  deceased 
complainant,  after  an  order  of  revivor  under 
the   statute  (Gen.  Stat.  pp.   2,  3  i-   5,  tit. 


"Abatement")  and  an  amendment  to  the 
original  bill,  stating  their  succession,  could 
only  show  whether  the  new  party  has  the 
representative  character  imputed  to  him, 
and  could  not  introduce  evidence  to  supple- 
ment complainants'  case. — Ibid. 


2.  Misjoinder. 

If  two  suits  be  instituted  at  the  same 
time  on  the  same  cause  of  action  by  the 
same  plaintiff  against  the  same  defendant, 
but  one  of  them  is  against  the  defendant 
in  his  personal  capacity,  and  the  other  is 
against  him  in  an  official  capacity,  so  that 
the  judgments  in  the  suits  would  be  capable 
of  reaching  different  funds,  a  plea  which 
shows  this  difference  in  the  nature  of  the 
suits  and  sets  up  the  pendency  of  the  one 
in  abatement  of  the  other  is  bad. — Dengler 
vs.  Hays,  34  Vr.  16. 


3.  Another  Action  Pending. 

If  two  suits  be  instituted  at  the  same 
time  by  the  same  plaintiff  against  the  same 
defendant  on  the  same  cause  of  action,  the 
pendency  of  each  may  be  pleaded  in  abate- 
ment of  the  other,  unless  it  appears  that  the 
suits  are  legally  capable  of  answering  differ- 
ent purposes. — Dengler  vs.  Hays,  34  Vr.  14. 

Where  two  suits  have  been  begun  by 
attachment  in  different  counties  between 
the  same  parties  and  appearance  has  been 
entered  and  declaration  filed  in  both,  the 
pendency  of  the  prior  suit  may  be  pleaded 
in  abatement  of  the  later  one. — Cary  vs. 
Baldwin,  22  N.  J.  L.  J.  184. 


In  a  suit  against  one  who  has  been 
a  garnishee  of  plaintiff  in  another  state,  the 
action  will  not  be  abated  by  plea  of  the 
other  action,  but  it  may  be  stayed  until 
the  foreign  action  is  discontinued. — Mar- 
garum  vs.  Moon,  18  Dick.  587. 
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ABUTTING  OWNERS. 

I.  EXTENT  OF  TITLE. 
II.  RIGHTS  IN  STREET. 

III.  DUTY  TO  PUBLIC. 

IV.  LATERAL  SUPPORT. 

1.  Removal  of  Soil. 

2.  Negligence. 

V.  COMPENSATION   FOR  TAKING 
OF   LAND. 


I.  EXTENT  OF  TITLE. 

In  the  absence  of  anything  to  show  the 
contrary,  the  title  and  legal  possession  of  the 
owner  or  occupant  of  lands  abutting  upon  a 
street  presumably  extend  to  the  middle  of 
the  street. — Friedman  vs.  Snare  &  Triesl 
Co.     42  Vr:  605. 


II.  RIGHTS  IN  STREET. 

The  use  of  a  public  street  by  the  location 
and  use  of  it  by  electric  cars  may  be  injurious 
to  the  property  of  an  abutting  owner. — Mili- 
tary Academy  vs.  North  Jersey  Street  Rail- 
way Co.     36  Vr.  328. 

The  right  to  construct  and  operate  electric 
railways,  with  their  incidental  poles  and 
wires,  within  the  lines  of  public  streets,  for 
municipal  travel,  is  included  in  the  ordinary 
public  easement  and  imposes  no  additional 
servitude  on  abutting  property. —  Montclair 
Military  Academy  vs.  North  Jersey  Street 
Railway  Co.     41  Vr.  229. 

Landowners  have  the  right  to  deposit  in 
the  street  building  materials  required  for  the 
improvement  of  the  abutting  property;  tie- 
right  is  to  be  reasonably  exercised  in  \-iew 
of  the  rights  of  the  public,  and  is  subject  to 
regulation  in  the  public  interest. — Friedman 
vs.  Snare*  Triesl  Co.,  42  Vr.  605. 

A  trolley  railroad  track  laid  in  accordance 
with  the  direction  of  'the  special  ordinance 
will  not  be  enjoined  from  operation  because 
its  location  works  inconvenience  and  injury 
to  the  abutting  owners. — Budd  v.  Camden 
Horse  Railroad  Co.  10  Dick  543.  A.  18  Id. 
805. 


III.  DUTY  TO  PUBLIC. 

The  City  of  Trenton  entered  into  a  con- 
tract with  one  M.  for  the  laying  of  an  asphalt 
pavement  upon  one  of  the  city  streets.     By 


the  terms  of  tin-  contrad  M.  guaranteed  the 
endurance  of  the  pavemenl  for  tin-  period  of 
five  years  and  agreed  to  maintain  it  in  good 
condition  at  his  own  expense,  during  said 
period.  He  further  agreed  that,  in  the  event 
of  his  failure  to  so  maintain  it .  the  city  might 
make  such  repairs  as  should  become  neces- 
sary and  deduct  the  cost  thereof  from  moneys 
due  the  contractor,  bu1  not  yet  paid  over  to 
him.  HIT, I),  that  the  repairs  contemplated 
by  this  provision  of  tin-  contrad  an-  only 

those  which  arise  from  lack  of  durability  of 
the  pavement,  and  that  such  provision  does 
n.it  impose  upon  landowners  abutting  upon 
the   streel    any   burden   other   than    1hat    of 

having  the  pavement  well  constructed  at  the 

OUtset.      Wilson  VS.  Trenton,      iil  Vr.  394. 

Where  the  abutting  owner  or  those  under 
him  find  it  necessary  in  the  improvement  of 
the  abutting  property  to  make  excavation- 
in    or   along  a    city   street,   it    becomes   their 

duty  to  exercise  reasonable  care  to  properly 
guard  tic  excavation  to  prevent  accident. — 
Sutphen  vs.  Hedden.     38  Vr.  324. 

They  may  perform  this  duty  by  erecting 
guards  or  barriers,  or  by  giving  warning  by 
lights  or  otherwise  to  protect  the  careful 
traveler  from  injury;  the  sufficiency  oi  such 
guards  or  warnings,  under  the  circumstances 

of  a  given  case,  being  a  question  for  the 
jury-. — Ibid. 

In  the  erection  of  a  four,  to  guard  such  an 
excavation,  the  owner  is  required  to  make 
it  sufficiently  secure  to  withstand  any  wind 
that  a  reasonably  prudent  man  oughl 
anticipated  in  building  such  a  fence.  If  it 
fall,  causing  injury,  only  because  the  wind 
was  of  such  extraordinary  violence  or  un- 
usual  character  that  a  reasonably  prudent 
man  would  not  have  anticipated  it.  the 
■  iwner  would  not  be  liable. — Ibid. 

The  plaintiff  was  injured  by  the  fall  of  a 
fence  induced  by  a  high  wind  and  by  bis 
precipitation  thereby  into  an  excavation 
made  along  a  city  street  for  building  pur- 
poses and  obtained  a  verdict  for  damages. 
Exceptions  were  taken  on  the  trial  to  re- 
fusals to  non-suit  and  to  direct  a  verdict, 
and  also  to  refusals  to  charge  as  requested. 
HELD,  on  review,  that  there  were  no  errors 
in  the  rulings. — Ibid. 

An  abutting  owner  or  occupant  of  prem- 
ises who  maintains  a  coalhole  in  a  sidewalk 
in  a  city  street,  with  a  lid  upon  it  which 
he  allows  to  become  so  insecure  and  unsafe 
that  a  traveler  stepping  thereon  slips  in  the 
hole  and  is  injured,  is  liable  to  such  injured 
person  irrespective  of  whether  there  be  lia- 
bility on  the  part  of  the  municipality. — 
O'Malley  vs.  Gerth.     38  Vr.  610. 

\\  lii'  an  abutting  landowner,  or  his  agent 
standing  in  his  rights,  stores  building  mate- 
rials in  the  street,  he  is  under  ordinary  cir- 
cumstances charged  with  a  duty  to  render 
the  materials  safe  for  persons  who  attempt 
to  use  them  for  their  own  purposes,  whether 
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of  pleasure,  convenience  or  profit. — Friedman 
vs.  Snare  &  Triest  Co.,  42  Vr.  605. 

There  is  nothing  in  the  mere  existence  of 
building  materials  as  an  obstruction  in  the 
street  that  denotes  an  invitation  to  the 
passer-by,  or  to  the  idler  or  playful  child,  to 
use  the  materials  for  his  own  purposes. — Ibid. 


IV.  LATERAL  SUPPORT. 

1.  Removal  of  Soil. 

Land,  in  its  natural  condition,  is  entitled 
to  lateral  support  from  the  adjoining  land, 
and  if  the  removal  of  that  support  by  the 
owner  of  the  adjoining  land  causes  a  sub- 
sidence or  crumbling  away  of  the  soil,  such 
adjoining  owner  is  responsible  for  deprecia- 
tion in  the  value  of  the  land  resulting  there- 
from, the  liability  being  limited  to  the  dam- 
age done  to  the  land  itself. — Pullen  vs.  Stall- 
man.  41  Vr.  10. 

2.  Negligence. 

For  an  injury  resulting  to  anything  which 
has  been  placed  on  the  land,  produced  by 
the  removal  of  the  soil  of  the  adjacent  land, 
the  owner  of  the  adjacent  land  is  not  respon- 
sible unless  such  removal  was  done  in  a  neg- 
ligent manner. — Pullen  vs.  Stallman,  41  Vr. 
10. 

When  an  owner  has  removed  the  lateral 
support  from  the  lot  of  an  adjacent  owner 
and  the  latter,  fully  aware  that  his  lot  had 
been  deprived  of  its  support,  goes  too  near 
to  the  edge  of  the  excavation  and  by  reason 
of  the  giving  way  of  the  ground  is  precipi- 
tated into  the  pit,  his  negligence  in  doing 
what  was  so  palpably  a  dangerous  thing  is  a 
bar  to  his  right  to  recover. — Ibid. 


V.  COMPENSATION    FOR    TAKING 
OF   LAND. 

The  placing  by  a  licensee  of  a  municipal 
corporation,  on  a  public  sidewalk,  the  fee  of 
which  is  in  am  adjoining  owner,  of  poles  for 
furnishing  light  by  electricity  for  private  con 
sumption,  is  a  taking  of  such  owner's  land, 
for  which  he  is  entitled  to  compensation, 
since  the  legislature  has  not  authorized  mu- 
nicipal corporations  or  their  licensees  to 
erect  poles  on  sidewalks  lor  conducting  elec- 
tricity for  use  in  private  lighting,  but  has, 
by  act  of  April  21st,  1890  (P.  L.  of  1896,  p. 
322),  authorizing  the  use  of  the  public  high- 
ways for  distribution  of  electricity,  forbidden 
such  erection  without  the  landowner's  con- 
sent.— Andreas  vs.  Gas  and  Electric  Co.,  16 
Dick.  69. 


The  act  of  March  24th,  1899  (P.  L.  of  1899, 
p.  399,  sec.  67),  authorizing  the  township 
committee  to  contract  with  any  private  cor- 
poration for  supplying  light  for  public  use  in 
the  township,  does  not  authorize  the  licensee 
of  the  township  to  use  the  public  highway 
for  private  lighting  without  making  compen- 
sation to  the  owner  of  the  soil,  since  the 
authority  given  by  implication  must  be  con- 
fined to  lighting  the  streets  within  the  munici- 
pality.— Ibid. 

A  trolley  railway,  upon  a  country  highway, 
is  not  an  additional  servitude  upon  the  land 
of  the  abutting  owner  who  owns  to  the 
middle  of  the  road. — Ehret  v.  Camden  and 
Trenton  Railroad  Co.,  16  Dick.  171. 


ACCIDENT  INSURANCE. 

See  Insurance. 

ACCOMPLICE. 

See  Criminal  Law  and  Procedure. 


ACCORD  AND  SATISFACTION. 

An  accord  between  the  plaintiff  and  a  third 
person  as  to  the  subject  matter  of  suit,  and 
a  satisfaction  moving  from  such  third  person 
to  the  plaintiff,  who  accepts  and  retains  it, 
an-  available  in  bar  of  the  action  if  the  de- 
fendant has  either  authorized  or  ratified  the 
settlement. — Jackson  vs.  Pennsylvania  R.  R. 
Co.,  37  Vr.319. 

In  case  of  joint  tort-feasance.  satisfaction 

by  anyone  liable  discharges  the  claim  for 
damages.  The  injured  person  is  legally  enti- 
tled to  but  one  satisfaction. — Rogers  vs.  Cox, 
37  Vr.  432. 

In  a  declaration  averring  communication 
by  the  defendant  to  the  proprietor  .  >!'  a 
newspaper  for  publication  therein  of  a  de- 
famatory Statement,  of  and  concerning  the 
plaintiff,  and  its  consequent  publication  in 
such  newspaper,  the  defendant  pleaded  (1) 
a  release,  under  seal,  to  the  proprietor  of  Hie 
newspaper,  and  (2)  accord  and  satisfaction 
with  such  proprietor  in  the  publication  in  the 
newspaper  of  a  retraction  of  the  defamatory 
statement.  On  a  joint  demurrer  to  these 
pleas-  -IlKLD,  that  the  first  presented  a  bai 
to  the  action,  and  that  therefore  it  was  un- 
necessary to  consider  the  other. — Ibid. 

One  of  several  joint  creditors  may  law- 
fully enter  into  and  consummate  an  ac- 
cord and  satisfaction  with  the  debtor  and 
thus  discharge  the  debt,  and   the  fact    that 


ACCOUNTS  AND  ACCOUNTING,  I 


Jurisdiction. 


in  making  the  arrangement  he  is  influenced 
by  kindness  toward  the  debtor  is  not,  of 
itself,  evidence  of  fraud  to  defeai  the  trans- 
action.— Ely  vs.  Ely,  41  Yr.  31. 


ACCOUNTS  AND  ACCOUNTING. 

I.  JURISDICTION. 
II.  EVIDENCE. 

III.  PRACTICE. 

IV.  RIGHTS  BETWEEN  PARTIES. 

1.  Administrators    and    Execu= 

tors  and  Third  Parties. 

2.  Corporation    and  Officer   or 

Director. 

3.  Covenants. 

4.  Fiduciary  Relationship. 
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I.  JURISDICTION. 

Where,  upon  the  trial  of  an  issue  joined, 
accounts  are  involved  in  the  determination 
of  the  case,  a  court  of  law  is  not  without 
jurisdiction  to  settle  the  controversy  be- 
tween the  parties.  In  matters  of  account 
the  jurisdiction  of  the  courts  of  law  and  the 
courts  of  equity,  are  concurrent  and  the 
court  which  first  obtains  jurisdiction  should 
dispose  of  the  whole  matter  in  the  litigation. 
— Casporson  vs.  Casperson's  Executors,  36 
Vr.  402. 

Where  a  court  of  equity  upon  bill  and  cross- 
bill has  ordered  an  accounting  for  the  pur- 
pose of  ascertaining  the  sum  due  from  the 
complainant  to  the  defendants,  a  pending 
suit  at  law  by  tire  latter  for  the  same  debt 
under  the  Heirs  and  Devisees  act,  should  be 
restrained  until  the  coming  in  of  the  account. 
—Pratt  vs.  Boody,  11  Dick.  429. 

Complainant,  after  reaching  her  majority, 
by  bill  in  chancery  against  her  mother,  sought 
a  partition  of  her  father's  realty,  and  an 
accounting  for  the  rents.  The  mother,  as 
guardian  of  complainant,  claimed  that 
such  rents  must  be  accounted  for  by  her  as 
guardian  in  the  orphans  court,  where  she 
had  accounted  for  a  portion  of  the  rents 
collected. — HELD,  that  as  to  the  rents  ac- 
cruing after  the  accounting  to  the  orphans 
court,  the  chancery  court  has  jurisdiction. — 
Keeney  vs.  Henning,  13  Dick.  74. 


Complainant  sought  in  chancery  a  parti- 
tion of  her  father's  realty  and  an  accounting 
by  her  mother  for  rents,  for  a  portion  of 
which  her  mother,  as  guardian,  had  accounted 
to  the  orphans  court.  Complainant  and  her 
mother  had  occupied  for  a  time  a  portion  of 
a  tenement  on  the  premises. — HELD,  that 
defendant  must  account  for  the  rents  of  all 
the  premises  from  the  time  of  the  accounting 
to  the  orphans  court,  except  for  the  portion 
of  the  time  that  complainant  lived  at  home, 
as  defendant  is  entitled  to  her  own  dower 
therein,  which  claim  is  inconsistent  with  her 
holding  any  part  under  the  right  of  quaran- 
tine.— Ibid. 

The  jurisdiction  of  the  court  of  chancery 
and  of  the  orphans  court  over  an  accounting 
by  executors,  &c,  is  concurrent.  The  as- 
sumption of  jurisdiction  by  the  orphans 
court  does  not  exclude  the  court  of  chancery 
from  entertaining  a  suit  touching  a  pending 
accounting,  but  this  court  will  not  interfere 
with  the  exercise  of  the  jurisdiction  by  the 
orphans  court  unless  for  special  cause  shown. 
—Bird  vs.  Hawkins,  13  Dick.  229. 

Although  an  accounting  by  an  executor 
has  been  begun  in  the  orphans  court,  the 
court  of  chancery  will  entertain  a  suit  for  an 
accounting  in  that  court  by  next  of  kin  and 
legatees  of  the  testator  where  special  rea- 
sons for  proceeding  in  that  jurisdiction  are 
shown. — Field  vs.  Field,  16  Dick.  154. 

Where  the  judicial  action  of  the  orphans 
court  in  settling  and  allowing  the  accounts 
of  trustees  involves  the  question  of  their 
duty  under  a  will  creating  the  trust,  that 
court  may  construe  the  will  on  the  subject 
of  such  duty. — In  re  Baker,  16  Dick.  592. 

Orphans  Court  act,  section  97  (Rev.  of 
1877,  p.  773;  Gen  Stat.  p.  2377)  provides 
that  a  guardian  shall  exhibit  to  the  orphans 
court  annual  accounts  of  all  moneys,  goods 
and  chattels  he  "shall  receive,"  and  all  the 
rents  and  profits  of  any  realty  in  his  posses- 
sion belonging  to  the  ward.  Section  107 
(Rev.  of  1877,  p.  775;  Gen.  Stat.  p.  2379) 
provides  that  the  accounts  so  filed  shall  be 
examined  by  the  court,  and,  being  found  to 
be  correct,  "and  the  articles  thereof  to  be 
supported  and  justified  by  the  vouchers," 
shall  be  confirmed  and  entered  of  record, 
&c,  and,  if  any  article  be  at  any  time  after- 
wards excepted  to  by  the  ward,  the  burden 
shall  be  on  him  to  impeach  it,  &c- — HELD, 
that  the  jurisdiction  of  the  orphans  court 
was  confined  to  receipts,  and  such  actual 
disbursements  as  were  made  in  cash,  and 
did  not  include  charges  by  a  guardian  for 
the  support  of  her  ward,  who  was  also  her 
child,  furnished  by  herself,  and  hence  the 
account  of  such  a  guardian,  passed  by  the 
orphans  court,  was  not  prima  facie  evidence 
of  its  correctness  in  such  particulars. — 
Keeney  vs.  Henning,  19  Dick.  65. 

To  justify  a  bill  in  equity  for  an  account- 
ing, the  issues  must  be  so  numerous,  so  dis- 
tinct, and  the  evidence  to  sustain  them  so 
variant,   technical   and   voluminous,   that  a 
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jury  is  incompetent  to  deal  intelligently  with 
them  and  come  to  a  just  conclusion. — De 
Bevoise  vs.  H.  &  W.  Co.,  1  Rob.  472. 

A  court  of  equity  will  not  decree  specific 
performance  nor  order  an  accounting  which 
will  serve  only  to  aid  the  complainants  to 
secure  the  proceeds  of  Sunday  racing,  an  un- 
lawful business,  prohibited  by  law. — Ming- 
worth  vs.  Bloemecke,  1  Rob.  483. 

Where  a  Federal  court  acquires  jurisdic- 
tion in  an  action  at  law,  a  state  court  will 
not  enjoin  plaintiff  from  prosecuting  his  de- 
mands in  the  federal  court,  although  the 
defence  involves  an  account  the  items  of 
which  are  so  numerous  as  to  prevent  a  careful 
consideration  by  a  jury. — Shaw  vs.  Frey,  3 
Rob.  321. 


II.  EVIDENCE. 

The  decree  of  the  orphans  court  allowing 
the  account  of  an  administrator  on  an  al- 
leged sale  of  assets  at  a  certain  price  is  not 
conclusive  as  to  the  value  of  such  assets 
where  the  account  was  false,  no  sale  having 
in  fact  been  made. — Schweitzer  vs.  Bonn,  10 
Dick.  107. 

Where  an  administrator  reports  the  sale 
of  assets  at  a  certain  price,  when  there  was  no 
sale  in  fact,  equity  will  avoid  the  decree  of 
the  orphan's  court  allowing  the  account,  and 
require  an  accounting  of  the  value  of  the 
assets,  regardless  of  the  value  stated  in  such 
report. — Ibid. 

Where  it  appears  that  the  president  of  a 
corporation,  holding  over  six  thousand  shares 
of  the  corporate  stock  in  his  own  name  and 
five  hundred  shares  as  administrator  of  a 
decedent's  estate,  reported  to  the  orphan's 
court  a  sale  of  his  decedent's  stock  at  one 
hundred  and  sixteen,  when  no  sale  had  in 
fact  been  made,  and  that  he  actually  sold 
five  hundred  shares,  seven  months  after  such 
report,  to  his  brother-in-law  at  one  hundred 
and  sixteen,  while  the  shares  were  worth 
nearly  two  hundred,  the  sale  of  five  hundred 
shares  should  be  considered  as  from  his  own 
holding,  and  decedent's  shares  should  be 
accounted  for  at  their  value. — Ibid. 

Evidence  that  statements  of  the  purchase 
and  sale  of  stocks  by  defendants,  who  were 
testator's  brokers,  were  reported  to  testa- 
tor as  soon  as  made,  and  that  monthly  state- 
ments were  submitted  to  him,  showing  the 
state  of  the  accounts,  and  that  he  had  pre- 
viously examined  such  accounts  and  made 
no  objection  thereto,  does  not  sufficiently 
show  an  account  stated  which  can  be  en- 
forced as  such  between  defendants  and  his 
executrix. — Pratt  vs.  Boody,  10  Dick.  175. 
See  11  Id.  429. 

Where  a  receiver  makes  up  an  account 
under  a  special  direction  which  necessarily 
includes  payments  made  by  the  insolvent 
corporation    before    his    appointment,    and 


enters  in  his  account  entries  of  payments 
appearing  on  the  corporation's  ledger  for 
which  he  can  produce  no  vouchers,  the  fact 
that  vouchers  had  been  furnished  originally 
may  be  established  by  the  testimony  of  one 
of  the  officers  of  the  company. — Johnson  vs. 
Johnson  Railroad  Signal  Co.,  12  Dick.  79. 

In  a  suit  by  a  ward  against  her  guardian, 
who  was  also  her  mother,  for  an  accounting, 
evidence  examined  and — HELD,  to  show  that 
the  ward  fully  compensated  the  guardian  for 
the  expenses  of  her  support  by  turning  over 
to  the  guardian  her  earnings,  and  that  noth- 
ing should  be  allowed  the  guardian  on  that 
account. — Keeney  vs.  Henning,  19  Dick.  65. 

The  weight  and  strength  of  the  presumption 
arising  under  the  statute  in  favor  of  the 
guardian's  account,  passed  by  the  orphan's 
court,  will  depend  upon  the  fairness  and 
propriety  of  the  items  of  the  account  itself. — 
Ibid. 

An  administrator  of  his  mother,  who  had 
died  intestate,  leaving  a  husband  and  three 
children  surviving  her,  included  in  his  in- 
ventory of  her  estate  twenty-one  shares  of 
the  stock  of  a  company,  at  its  par  value  of 
S50  per  share.  He  filed  an  account,  charging 
himself  with  the  inventory  and  praying  al- 
lowance for  the  par  value  of  the  stock  as 
transferred  to  the  three  children.  He  after- 
wards filed  an  amended  account,  by  which 
he  prayed  allowance  for  the  stock  as  erro- 
neously inventoried  as  the  property  of  the 
deceased.  Exceptions  to  both  accounts  were 
filed  by  the  husband,  questioning  the  right 
of  the  administrator  to  the  allowance  thus 
asked  and  claiming  that  he  should  be  charged 
in  his  account  with  the  stock  at  its  real 
value. — -HELD,  that  upon  the  inventory  and 
account  the  burden  of  establishing  that  the 
stock  was  not  part  of  the  estate  of  the  intes- 
tate was  upon  the  administrator. — In  re 
Bayley.     1  Rob.  566. 

The  administrator  did  not  present  suffi- 
cient proof  of  a  gift  from  the  intestate  to  her 
three  children  which  he  claimed,  the  proofs 
showing  neither  donatio  mortis  causa  nor  a 
gift  inter  vivos,  but  rather  an  attempted 
testamentary  disposition,  ineffective  because 
not  made  by  will. — Ibid. 

The  administrator  claimed  that  the  hus- 
band was  estopped  from  setting  up  his  claim 
to  an  accounting  for  the  stock,  because  he 
knew  that  the  administrator  had  transferred 
to  his  sister,  brother  and  himself,  and  re- 
mained silent  as  to  his  claim.  He  had  been 
informed  by  the  administrator  that  the  intes- 
tate had  given  the  stock  to  her  three  children. 
HELD,  that  the  absence  of  proof  that  the 
husband  knew  of  the  facts  on  which  such 
gift  was  claimed,  or  of  circumstances  which 
put  him  on  inquiry  in  respect  thereto,  an 
estoppel  was  not  made  out. — Ibid. 

The  facts  proven  do  not  establish  that  the 
complainants  was  led  to  transfer  his  patents 
lay  false  representations  made  by  the  defend- 
ant.— Volnev  vs.  Nixon.  1  Rob.  457.  .1.2 
/</.  liii:.. 
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III.  PRACTICE. 

When'.   pending  mi  action  involving  ac- 
counts  between   defendants  and   complain- 
ant's testator,  complainant  brings  a  bill  1" 
enjoin  Buch  action  and  for  a  disco 
accounting  as  to  the  i  ticms  and 

the  discovery  is  fully  obtained  by  defend- 
ant's sworn  answer  to  complainant's  bill, 
such  bill  will  be  considered  as  merely  ancil- 
lary to  complainant's  defence  in  the  action 
at  law,  and  an  injunction  will  not  be  granted. 

-    Pratt  vs.  B iv,  10  Dick.  175.     See  11  Id. 

429. 

A  decree  for  an  accounting  in  a  suit  for  the 
infringement  of  trade-marks  can  only  be 
made  where  an  injunction  is  or  could  have 

been    granted    in    the    course    of    the    suit. 
Clark  Thread  Co.  vs.  William  Clark  Co.,  Id 
Dick.  (if)8.     See  11  Id.  789. 

In  a  suit  against  a  corporation  to  enjoin 
its  use  of  the  trade-marks  pf  the  complainant 

and  to  obtain  an  accounting  of  profits,  the 
fact    that   a   previous  suit    had   been   brought 

!\   the  same  complainant  against  the  selling 

agents  of  the  defendants  for  the  same  pur- 
pose, and  that  there  had  been  a  decree  for 
an  injunction,  but  no  decree  for  an  accounting 
in  that  suit,  dues  not  stop  the  complainant 
from  obtaining  an  accounting  in  the  second 
suit,  it  appearing  that  the  selling  agent  had 
been  employed  upon  a  salary  and  received 
no  profits,  and  it  appearing  that  upon  that 
ground  no  decree  for  an  accounting  was  made 
against  him. — Ibid. 

An  appeal  from  a  decree  directing  an  ac- 
count to  be  taken  will  not  stay  the  account 
ing. —  Mcrton  vs.  Beach,  11  Dick.  791. 

The  decision  of  this  court  in  Pennsylvania 
Railroad  Co.  v.  National  Docks  Railway  Co., 
9  Dick.  Ch.  Rep.  647,  does  no1   apply  to  an 

appeal  from  a  decree  directing  the  taking  of 
an  account. — Ibid. 

When,  on  appeal  respecting  an  account, 
a  charge  complained  of  by  the  appellant  is 
struck  out,  credits  which  are  so  connected 
with  the  charge  as  to  require  adjustment 
with  it  must  likewise  be  considered,  although 
they  are  not  made  the  subject  of  direct  ap- 
peal.— Laurel  Springs  Land  Co.  vs.  Fougeray, 
12  Dick.  318. 

The  statutory  right  of  a  succeeding  ad- 
ministrator to  sue  his  predecessor,  to  com- 
pel an  accounting,  onty  arises  in  cases  where 
the  preceding  administrator  has  been  re- 
moved by  the  order  of  the  court  because  of 
his  refusal  to  obey  its  direction,  or  of  his 
waste,  embezzlement  or  misapplication  of  the 
estate. — Hartson  vs.  Elden,  13  Dick.  178. 

To  a  bill  in  equity,  seeking  an  accounting 
for  specified  sums  of  money  and  property,  a 
claim  for  unliquidated  damages  for  services 
rendered  cannot  be  set  off. — McCracken  vs. 

llarniil.  14  Dick.  190. 

Where  complainant  is  entitled  to  an  ac- 
counting,   and    unliquidated    damages    are 


sought  to  lie  set  otr,  the  practice  in  this  state 
is  to  suspend  the  enforcemenl  "i  the  -l'  eri  - 
until    the    defendant     has    opportunity    to 

establish  his  set-olf  at  law.      Ibid. 

An  accounting  will  be  decreed  under  a 
general  prayer  fur  relief,  where  it  i-  nut  in- 
consistent with  the  special  prayers,  and 
accords  with  the  general  frame  of  the  bill. — 
Chambers  vs.  Kunzman,  1  1  Dick.  433.        ^ 

Where  an  insolvent  partner  credited  his 
\m|c  on  tin-  partnership  books  with  an 
amount  she  owed  the  firm  for  provisions 
furnished  for  use  in  her  boarding-no 

was    a     proper    party    defendant     to 
broughl   by  a i either  partner  against  her  hus- 
band,  after   dissolution,    to   compel   an   ac- 
counting  of  the  partnership  business  and  to 

cancel   the  Credit   given   her  and   re-establish 
her  indebtedness  to  the  firm,  and  her  joinder 
was  nut  subject  to  an  objection  of  multifari- 
Schlichi  \  ogel,  14  Dick.  351. 

Where  a  statute  which  provides  for  a  ref- 
erence by  a  law  court  of  actions  involving 
complicated  accounts  to  a  referee  also  pro- 
vides that  each  party  may  enter  into  the 
minutes  of  tin-  court  a  dissent  to  such  refer- 
ence, and  maj  except  to  t  lie  refer.  , 
and  may  require  such  exceptions  to  lie  tried 
before  a  jury,  it  is  competent  fur  a  court  of 

equity,  after  such  reference. 

ms  and  demand  for  trial  by  jury,  to 
withdraw  such  action  from  the  law  court  for 
determination  in  a  court  of  equity,  provided 
that  the  issues  arising  out  of  tin-  exceptions 
numerous  and  so  distinct,  and  the 
evidence  to  sustain  them  so  variant,  technical 
and  vi  luminous  that  a  jury  is  incompetent 
intelligently  to  deal  with  them  and  come  to 
a  I'M  conclusion. — The  Inhabitants.  &c,  vs. 
Watters,  10  Dick.  284. 

Decrees  of  an  orphans  court  allowing 
trustees'  acci  ■  u 1 1 1 .-  \\  liich  exhibit  payments  by 
tlieni  out  of  the  trust  fund,  if  of  the  nature 
of  final  accounts,  can  only  be  opened  by  that 
court  on  satisfactory  proof  of  fraud  or  mis- 
take.—In  re  Baker,  16  Dick.  592. 

Such  decrees,  if  not  final  in  their  character, 
are  to  be  taken  as  prima  facie  correct,  and 
are  not  to  be  opened  unless  error  in  the  pro- 
ceedings clearly  appears. — Ibid. 

When  an  orphans  court  has  made  its 
construction  of  a  will  in  such  respect  the 
basis  of  a  decree  allowing  the  trustees'  ac- 
count, the  decree  may  not  be  opened  by  that 
court,  because  subsequent  judges  have  a 
variant  view  as  to  the  true  construction  of 
the  will.— Ibid. 

Where,  pending  suit,  the  defendant  con- 
veyed property  to  one  having  a  valid  mort- 
gage thereon,  and  fifteen  years  after  judg- 
ment the  plaintiff  sought  to  set  aside  the 
conveyance  and  mortgage,  the  grantee  being 
entitled,  under  his  mortgage,  to  set  off  in- 
terest, taxes.  &c,  against  the  rents  received 
and   the  delay  rendering   such   an   account 
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difficult,  if  not  impossible,  an  accounting 
could  only  be  had  from  the  time  the  bill  was 
filed. — Burns  vs.  Partridge,  16  Dick.  434. 

A  bill  against  two  trustees  to  compel  each 
to  account  for  so  much  of  the  proceeds  of 
certain  property  as  came  into  his  hands  was 
filed  by  one  who  was  entitled  to  an  aliquot 
part  of  eachfund.— HELD, that  neither  of  said 
trustees  could  complain  because  the  person 
who  was  entitled  to  the  remainder  of  each 
fund  was  not  made  a  party,  nor  could  either 
of  the  defendants  file  a  crossbill  for  the  pur- 
pose of  calling  upon  the  other  defendant  to 
account  for  the  fund  in  his  hands. — McClain's 
Executors  vs.  Babbitt,  17  Dick.  753. 

Persons  interested  in  an  estate  presented 
a  petition  to  an  orphans  court  to  open  sev- 
eral accounts  filed  by  executors  and  allowed 
by  the  court,  on  the  ground  that  the  execu- 
tors had  not  charged  themselves  with  speci- 
fied items  of  money  or  property  of  the  de- 
ceased for  which  they  should  have  accounted, 
and  an  order  requiring  the  executors  to  show 
cause  why  the  accounts  should  not  be  opened 
was  made.  The  executors  answered  the  pe- 
t  it  ion  and  thereby  admitted  that  they  had 
omitted  from  the  accounts,  by  inadvertence, 
certain  of  the  items  specified  in  the  petition, 
but  setup,  by  way  of  cross  petition,  that  they 
had  omitted",  by  like  inadvertence,  certain 
disbursements  and  expenses  for  which  they 
should  have  been  allowed.  An  order  to  show 
cause  was  issued  on  the  cross-petition,  and 
both  orders  came  to  hearing  together.  The 
court  found  that  the  charges  admitted,  or 
proved  to  have  been  omitted  were  at  least 
equaled  by  the  disbursements  proved  to  have 
been  omitted,  and  refused  to  open  the  ac- 
counts.  On  appeal  from  the  order  refusing. — 
HELD,  (1)  although  the  executors  admitted 
mistakes  which  would  be  ground  for  the 
opening  of  the  accounts  under  section  127  of 
the  Orphans  Court  act  of  1898,  yet  that  on 
the  cross-petition  it  was  proper  practice  to 
proceed  to  investigate  whether  the  mistakes 
as  to  charges  admitted  or  proved  exceeded 
the  mistakes  as  to  allowances  for  disburse- 
ments; (2)  on  such  appeal  this  court  is  re- 
quired to  review  not  only  questions  of  law, 
but  questions  of  fact;  (3)  in  this  case,  upon 
such  a  review,  the  decree  of  the  orphans 
court  is  not  found  to  be  erroneous. — Morris' 
Case,  20  Dick.  699. 

A  written  agreement  was  made  between 
bankers,  as  promoters,  and  a  number  of 
manufacturers  of  paper  goods,  as  vendors, 
for  the  organization  of  a  corporation,  to 
which  the  properties  of  the  vendors  should 
be  conveyed,  living  the  rights  of  all  the  par- 
ties. A  secrel  agreement  was  subsequently 
made  by  the  promoters  with  a  part  of  the 
vendors,  which  gave  the  latter  an  advantage 
and  profit  over  the  other  vendors. — HELD, 
that  a  bill  for  an  accounting  of  such  profits 
by  one  of  the  vendors,  a  party  to  the  first 
agreement  only,  was  not  subject  to  demurrer 
for  multifariousness  for  making  all  the  ven- 
dors with  whom  the  secret  agreement  was 
made,  parties  together  with   the  corporation 


and  the  promoters. — Shutts  vs.  United  Box,  ■ 
Board  and  Paper  Co.,  1  Rob.  225. 

The  period  of  accounting  is  properly  ex- 
tended back  over  a  period  of  at  least  six  years 
from  the  time  of  bringing  suit,  that  coincid- 
ing with  the  period  for  which  recovery  might 
be  had  in  an  action  at  law. — Barrv  vs.  Moeller, 
2  Rob.  483. 

Exceptions  to  a  final  account  of  the  re- 
ceiver of  an  insolvent  corporation  will  not 
be  considered  if  they  relate  to  matters  which 
could  have  been  urged  against  making  the 
decree  of  insolvency,  or  upon  an  order  to 
show  cause  why  a  previous  account  of  the 
receiver  should  not  be  set  aside,  obtained  by 
the  exceptant. — Strauss  vs.  Casey  Machine 
and  Supply  Company,  3  Rob.  19. 

The  account  now  presented,  being  unsup- 
ported by  sufficient  vouchers,  will  be  referred 
to  a  master,  by  an  order  excluding  from 
consideration  every  matter  adjudicated  upon 
in  the  decision  of  the  order  to  show  cause  and 
the  confirmation  of  the  report  on  the  previous 
accounts  of  the  receiver. — Ibid. 

An  attorney  sued  by  his  client  while  the 
latter  has  in  her  possession  the  accounts  and 
vouchers  containing  several  hundred  items 
submitted  by  the  former,  which  constitute 
his  only  evidence  of  payments  made  by  him, 
is  entitled  to  an  injunction  restraining  the 
prosecution  of  the  suit  pending  a  discovery 
by  the  client  of  the  accounts  and  vouchers. — 
siiaw  vs.  Frey,  3  Rob.  321. 

A  bill  by  a  beneficiary  under  a  foreign  will. 
against  the  executrix  and  trustee  thereunder, 
alleging  that  the  latter  has  no1  accounted  for 
the  estate  in  the  foreign  jurisdiction,  but  lias 
removed  the  assets  to  this  state  and  used 
them  (with  other  moneys)  in  the  purchase 
of  real  estate  which  she  caused  to  be  con- 
\  eyed  to  her  children,  they  having  knowl- 
edge of  such  use  of  the  assets,  and  seeking  an 
accounting  of  the  assets,  and  a  charge  upon 
such  real  estate,  is  not  open  to  demurrer. — 
Holzer  vs.  Thomas,  3  Rob.  515. 

The  bill  further  alleging  that  the  same 
defendant  was  also  executrix  and  trustee 
under  a  will  of  a  resident  of  this  state  (in 
which  complainant  was  interested)  and  had 
never  properly  accounted  for  the  assets 
thereof,  but  had  mingled  them  with  the 
assets  derived  from  the  foreign  estate  above 
referred  to,  and  used  them  in  the  purcha 
of  said  real  estate,  and  seeking  an  account- 
ing and  relief  as  to  such  real  estate. — HELD, 
not  open  to  a  demurrer  for  misjoinder  of 
causes  of  action,  the  two  separate  account- 
ings sought  being  essential  and  necessary  to 
the  main  relief  prayed  against  the  real  estate 
thus  acquired  from  the  mingled  assets, — Ibid. 

While  unexplained  laches  appearing  on  the 
face  of  the  bill  is  good  ground  of  demurrer. — 
HELD,  that    the  allegations  of   this  bill,  if 
proved,  will  explain  the  long  delay  appa 
on  the  face  of  the  bill. — Ibid. 
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IV.  RIGHTS  BETWEEN  PARTIES. 

1.  Administrators,  Executors  and 
Third  Parties. 

The  fact  that  an  executor  is  entitled  to  the 
estate  of  the  testator  for  his  life  does  not 
excuse  failure  to  ascertain  what  the  estate 
amounts  to  through  an  accounting  that  will 
fix  the  charges  against  him  and  allowances  to 
him,  and  thus  settle  between  all  parties  in 
interest  just  what  corpus  the  life  tenant  is 
to  be  responsible  for. — Maxwell  vs.  McCreery, 
12  Dick.  287. 

In  an  action  against  an  executrix  to  compel 
an  accounting,  she  will  be  required  to  account 
for  what  she  actually  received,  and  will  not 
be  credited  for  an  amount  allowed  by  the 
orphans  court  for  uncollectible  notes  and 
mortgages  inventoried,  where  it  appears  that 
the  same  were  afterwards  collected. — Hunt 
vs.  Smith,  13  Dick.  25.  BS    ID 

An  executrix  who  fails  to  keep  an  account 
of  the  amount  realized  from  -the  sale  of  cer- 
tain personal  property  in  which  she  has  a  life 
estate,  will  be  charged  with  the  value  as  in- 
ventoried, although  part  of  the  property  may 
have  been  consumed  in  its  use  before  the 
sale. — Ibid. 

In  an  action  against  the  estate  of  an  execu- 
trix to  compel  an  accounting  for  assets  which 
came  into  her  hands  as  executrix,  it  appeared 
that  she  had  not  kept  any  account  of  her 
trust  or  moneys  collected.  She  inventoried 
several  notes  as  bills  receivable  of  her  testa- 
tor's estate,  and  on  her  death  only  part  of 
them  were  found  in  her  possession. — HELD, 
that  she  should  not  be  charged  with  the  col- 
lection of  the  missing  notes. — Ibid. 

In  an  action  to  compel  an  accounting, 
brought  by  the  residuary  legatees  against  the 
personal  representative  of  an  executrix  under 
a  will  which,  by  its  terms,  gave  her  a  life 
estate  in  all  of  testator's  personal  property, 
and  so  much  of  the  principal  as  was  necessary 
for  her  comfort  and  maintenance,  her  estate 
should  not  be  charged  with  an  amount  paid 
by  her  out  of  the  funds  of  her  husband's 
estate  for  a  suitable  residence,  but  her  heirs 
will  be  decreed  to  convey  the  title  thereto  to 
the  residuary  legatee. — Ibid. 

The  heirs  of  an  executrix  who  took  title 
to  real  estate  in  her  own  name  in  payment 
of  mortgages  due  to  her  decedent's  estate, 
will  be  decreed  to  convey  such  real  estate 
to  the  residuary  legatee  under  the  will  of  the 
first  decedent,  in  an  action  by  the  residuary 
legatee  against  the  personal  representatives 
of  the  executrix  to  compel  an  accounting. — 
Ibid. 

An  executrix,  shortly  after  her  testator's 
death,  deposited  a  sum  of  money  in  her  own 
name,  a  part  of  which  consisted  of  a  check 
which  was  found  in  testator's  possession  at 
the  time  of  his  death  and  inventoried.  It 
was  also  shown  that  shortly  after  his  death 


Bhe  had  some  valuable  bonds  in  her  posses- 
sion, and  that  she  had,  in  her  inventory, 
undervalued  funds  of  testator's  estate  on 
deposit  in  bank.  The  evidence  further  dis- 
closed that  she  had  lived  with  her  husband 
for  some  time,  and  might  have  acquired  the 
amount  by  the  usual  perquisites  of  a  farmer's 
wife,  although  at  the  time  of  her  marriage 
she  had  no  property  which  would  yield  such 
a  sum. — HELD,  where  the  residuary  legatee 
had  an  opportunity  to  object  to  the  omission 
of  such  funds  and  bonds  from  the  inventory, 
if  improperly  omitted,  that,  in  an  action  to 
compel  an  accounting  brought  by  him 
against  the  executrix,  the  fund  so  deposited 
and  the  bonds  would  not  be  declared  to  be 
the  property  of  her  husband's  estate. — Ibid. 

A  residuary  legatee  may  sustain  a  bill  for 
an  accounting  against  the  executor  of  the 
will. — Bird  vs.  Hawkins,  13  Dick.  229. 

Under  ordinary  conditions  a  succeeding 
administrator  takes  such  goods,  &c,  of  the 
decedent  as  may  remain  in  specie  not  admin- 
istered. He  has  no  right  of  action  to  recover 
those  goods,  &c,  which  the  preceding  admin- 
istrator has  disposed  of  in  the  course  of  his 
administration,  or  to  hold  him  to  account 
therefor.  For  these,  the  preceding  admin- 
istrator or  his  representatives  must  account 
to  the  legatees  or  distributees  of  the  decedent, 
and  not  to  the  succeeding  administrator. — 
Hartson  vs.  Elden,  13  Dick.  478. 

By  the  will  the  income  of  an  estate  is  given 
for  hfe  to  the  widow  of  the  testator.  The 
will  fails  to  dispose  of  the  residue  of  the 
estate.  The  administrator  cum  testamento 
annexo  filed  a  bill  for  interpretation  of  the 
will  and  instruction  as  to  his  duties,  making 
only  the  next  of  kin  and  not  the  life  tenant 
or  her  representatives,  defendants.  On  an 
accounting  ordered  in  this  court  in  such  a 
suit,  neither  the  receipts  of  the  life  estate  nor 
the  disbursements  therefrom,  should  be 
stated.  There  is  no  jurisdiction  over  the 
life  tenant  or  her  representatives,  they  not 
being  parties. — Ibid. 

Where  a  substituted  administrator  with 
the  will  annexed  seeks  an  accounting  of  the 
personal  estate  of  testator  from  the  execu- 
tors of  a  deceased  executrix  of  said  will,  and 
it  appears  that  upon  the  true  construction  of 
the  will  there  was  an  interest  in  said  per- 
sonal estate  vested  thereby  in  a  deceased 
daughter  of  testator,  of  whom  there  is  no 
representative  made  party,  and  it  further 
appears  in  the  ease  that  upon  the  death  of 
the  daughter  her  interest  became  vested  in 
the  executrix  from  whose  executors  the  ac- 
counting is  sought,  a  case  for  decree  is  not 
disclosed. — Hoagland  vs.  Cooper.  20  Dick. 
40S. 

Testator  had  standing  to  his  credit  on  the 
books  of  a  corporation  a  large  sum  as  accu- 
mulations of  surplus  income,  which  was  in- 
creased by  dividends  after  his  death.  By 
his  will  he  directed  the  payment  of  legacies 
and  annuities,  which,  if  paid,  would  necessi- 
tate the  use  of  the  fund.     The  executors 
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used  part  of  the  fund  to  pay  the  annuities 
without  having  fully  paid  the  legacies,  the 
fund  used  having  been  made  by  the  will 
subject  to  the  payment  of  the  annuities  if 
the  other  income  from  the  estate  was  not 
sufficient,  which  appeared. — HELD,  that  the 
payment  of  the  annuities  was  not  an  im- 
proper use  of  the  fund  which  rendered  the 
executors  as  accountants  personally  liable 
therefor,  the  annuitants  and  legatees  being, 
with  one  exception,  the  same  persons. — 
In  re  Woolsey,  1  Rob.  574. 

A  testator,  after  bequeathing  two  pecuniary 
legacies,  devised  and  bequeathed  the  residue 
of  his  estate  to  his  executors  in  trust,  (1) 
to  set  apart  a  fund  and  pay  the  income  to 
his  daughter  during  her  life;  (2)  out  of  the 
income  derived  from  the  remaining  portion 
of  his  estate  to  pay  annuities  to  his  daughter 
and  daughter-in-law,  and  apply  a  sum  for 
the  use  of  his  grandson  during  minority. 
There  was  no  income  to  pay  the  annuities 
or  the  sum  allowed  for  the  grandson,  but  the 
executors  paid  moneys  as  annuities,  and  as 
an  allowance  for  the  grandson,  and  sought 
in  their  account  to  charge  these  payments 
against  the  corpus  of  the  estate,  which  was 
needed  to  pay  the  legacies  and  meet  the  trust 
fund  for  the  daughter. — HELD,  that  they  are 
estopped  from  denying  that  they  had  received 
income  from  which  to  make  these  payments, 
and  are  not  entitled  to  an  allowance  for  the 
pavments  as  against  the  corpus  of  the  estate. 
—In  re  Woolsey,  2  Rob.  763. 

Land  descended  to  complainant  and  his 
brother  as  heirs  of  their  mother.  The  brother 
conveyed  his  interest  to  one  who  afterwards 
conveyed  to  defendant.  The  brother  also 
acted  as  administrator  of  his  mother's  estate, 
and  never  accounted  for  her  estate,  or  for 
moneys  collected  for  it. — HELD,  that  com- 
plainant could  not,  in  partition  proceedings 
against  defendant,  to  which  no  representa- 
tive of  complainant's  mother  or  brother  was 
a  party,  obtain  an  accounting  of  the  estate 
of  complainant's  mother,  or  have  complain- 
ant's distributive  share  of  that  estate  im- 
posed as  a  lien  on  defendant's  interest  in  the 
land.— Cole  vs.  Cole,  3  Rob.  3. 

The  residue  being  personal  property — 
HELD,  that  at  the  death  of  the  son  his  widow 
became  entitled  to  one-third  of  the  share,  and 
could  compel  the  administrator  cimi  testa- 
mento  annexo  and  the  trustee  to  account 
therefor. — Throp  vs.  Throp,  3  Rob.  530. 

2.  Corporation  and  Officer  or  Director. 

The  treasurer  of  a  company,  who,  with  the 
company's  consent,  deposits  its  funds  in 
bank  to  his  credit  as  treasurer,  is  entitled 
to  allowance  for  so  much  of  the  deposit  as 
was  lost  by  the  failure  of  the  bank,  in  account- 
ing with  the  company. — Laurel  Springs  Land 
Co.  vs.  Fougeray,  12  Dick.  318. 

The  treasurer  of  a  company  is  not  charge- 
able with  interest  on  the  funds  of  the  com- 
pany in  his  hands,  unless  it  be  shown  that 


he  used  them  for  his  own  purposes,  or  that 
he  used  them  or  ought  to  have  used  them 
in  such  a  way  as  to  earn  interest.— Ibid. 

Directors  of  a  corporation  who  participate 
in  sales  of  the  company's  property  to  them- 
selves may  be  required,  at  the  suit  of  stock- 
holders, to  account  therefor  and  pay  to  the 
corporation  the  difference  between  what  was 
paid  and  the  cost  in  each  instance,  plus  a 
profit  to  be  determined  by  the  facts  in  the 
case.  No  demand  upon  the  directors  need 
be  shown  if  at  the  time  of  the  institution  of 
the  suit  the  corporation  is  under  the  control 
of  those  from  whom  the  complainant  seeks 
recovery. — Barry  vs.  Moeller,  2  Rob.  483. 

3.  Covenants. 

A  tenant  in  common,  who  collected  rents 
of  land  of  all  the  co-tenants,  and  a  widow 
owning  a  dower  interest,  should,  in  account- 
ing with  the  co-tenants  for  lands,  be  credited 
with  one-third  of  the  rents  which  she  paid 
to  the  widow. — Switzer  vs.  Switzer,  12  Dick. 
421. 

A  tenant  in  common  who,  with  the  as- 
quiescence  of  her  co-tenants,  collected  rent 
and  applied  it  to  the  extinguishment  of  an 
encumbrance,  is  not,  on  an  accounting  for 
rents,  entitled  to  a  credit  for  payment  made 
after  her  authority  was  revoked. — Ibid. 

On  an  accounting  for  rents  brought  by  a 
tenant  in  common  against  the  other  co- 
tenants,  one  of  whom  collected  the  rent,  the 
master  to  whom  the  reference  is  made  should 
make  an  account  showing  the  whole  balance 
due  from  the  tenant  receiving  the  rent, 
ignoring  payments  made  by  her  to  the  co- 
tenants  and  a  widow  holding  a  dower  inter- 
est, and  another  account  showing  the  amount 
due  from  her  to  the  widow  and  each  co-ten- 
ant.— Ibid. 

A  tenant  in  common,  who  has  been  in  ex- 
clusive possession,  may  be  required  to  dis- 
cover  and  account  for  rents  and  profits  in 
proceedings  to  partition  the  common  prop- 
erty.— Cole  vs.  Cole,  3  Rob.  3 

4.  Fiduciary  Relationship. 

When  a  trustee  commingles  trust  funds 
with  her  own  so  that  they  are  indistinguish- 
able, and  manifestly  constitute  the  greater 
part  of  her  estate,  the  cestui  que  trust  is 
entitled  to  precedence  over  creditors  of  the 
trustee  in  the  payment  of  his  claim  out  of 
funds  in  the  hands  of  the  trustee's  executor. 
—Hunt  vs.  Smith,  13  Dick.  25. 

Equity  forbids  any  person  standing  in  a 
fiduciary  position  from  making  any  profit 
at  the  expense  of  the  party  whose  interest 
he  is  bound  to  protect  without  making  a  full 
disclosure  of  his  relationship  in  the  transac- 
tion.-— Loudenslager  vs.  Woodbury  Heights 
Land  Co.,  13  Dick.  556. 

Where  a  profit  has  been  made  without  such 
disclosure  the  exact 'measure  of  the  relief  in 
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equity  is  thai  the  defendant  accounl  for  the 
profil  i ha1  he  had  made.     Ibid. 

1!.  employed  I.,  to  obtain  options  for  R. 
for  the  purcha  e  of  cei  tain  lands,  L.'s  com 
pensation  to  be  one-half  of  the  profil  realized 
upon  their  sale.  R..  with  L.  ami  others, 
organized  a  companj  to  buy  tin-  lands  of  R. 
I.,  dhi  mil  disclose  to  the  company  Ids  agnr- 
menl  fur  compensation,  and  R.  did  nut  im 

part  to  it   the  prices  named   in    Ids  options. 

The  company  purchased  the  lands  a1  a  profil 
to  R. — HELD,  in  a  suit  againsl  L.,  thai  he 

mils!    an. Mini    fur    the    profil    lie    had    made. 

and  that  a  decree  againsl  1dm  fen-  the  whole 
profil  of  the  transaction  was  erroneous. — Ibid. 

Where  a  committee  was  appointed  at  a 
regularly-called  creditors'  meeting  in  inves 
tigate  an  insolvent's  assets,  and  was  author- 
ized ai  a  subsequent  meeting  to  adjust 
claims  against  the  insolvent's  estate,  without 
preference  excepl  as  to  certain  claims,  and 
in  distribute  certain  of  the  property,  &c,  but 
it  did  m>t  appear  that  all  the  creditors  knew 
el'  such  disiriiiuiii.n.  or  that  there  had  been 
a  regularly-called  creditors'  meeting  after 
i  hat  at  \\  Inch  i  he  commit  tee  was  appointed, 
or  that  all  the  creditors  were  present  at  anj 
meeting  when  such  distribution  was  discussed 
and  approved,  and  it  further  appeared  thai 
those  presenl  had  agreed  to  a  distribution 
under  the  impression  that  the  assets  would 
prove  sufficient  to  pay  all  claims,  creditors 
not  sharing  in  such  distribution  were  enti- 
tled on  a  deficit,  t..  an  accounting  of  the 
value  of  the  assets  of  the  estate,  in  order  that 
a  dividend  might  be  declared  to  all  the  credi- 
tors, though  it  did  not  appear  that  the  com- 
mittee had  been  guilty  of  any  fraud. — Dob- 
bins vs.  *  oles,  I  I  Dick.  80 

The  fact  that  an  attorney  has  a  lien  on 
money  in  his  hands  does  not  free  him  from 
liability  to  account  to  his  client  therefor. — 
Mel  'racken  vs.  llnnied.  1  t  Hick.  190. 

H.  was  the  physician,  confidential  friend 
and  adviser  of  \Y..  from  whom  he  received 
815,000.  to  be  held  in  trust  for  her  benefit. 
lie  used  some  of  the  money  to  pay  bill.-  for 
her;  some  he  appropriated  to  his  own  use, 
and  some  he  invested  in  a  farm,  and  in 
machinery,  stock  and  implements  for  oper- 
ating it.  taking  title  t..  tin'  farm  in  the  name 
of  W.  II.  conducted  the  farm  as  if  it  were 
his  own.  operating  it  at  a  loss.  W.  also 
mortgaged  the  farm  for  $2,200.  H.  receiving 
the  proceeds.  Finally  AY.  took  possession  of 
the  farm  and  sold  the  stock,  implements  and 
machinery,  anil  seeks  an  accounting  from  H. 
— HELD*  that  H.  is  chargeable  with  the  orig- 
inal $15,000  with  interest,  and  the  82,200 
raised  on  mortgage,  with  interest,  but  not 
with  the  income  from  the  farm;  and  thai  lie 
is  entitled  to  credit  for  the  cost  of  the  farm 
and  permanent  improvements  as  of  the  time 
\V.  took  possession,  and  for  the  moneys 
realized  from  the  sale  of  the  stock,  machinery 
and  implements,  and  also  for  all  moneys  paid 
to  W.  or  for  her  use,  not  including  any  ex- 
penses of  operating  the  farm. — Wieters  vs. 
Hart,  f  Rob.  atlT 


5.  Guardian  and  Ward. 

\\  here  l  he  relation  of  a  guardian  at 

.-  i  i  -  between  a  mother  and  her  infant  chil- 
dren, commissions  will  be  allowed  her  on 

rents  collected  from  realty  I.. 
father'.-  estate,  and  of  which  they 
tenants  in  common,  though  the  guardian  did 
lu.t  fully  perform  her  duties  in  regard  to  keep- 
ing account  -.  and   made  -   ime  claim-  again-' 

her  ward-  which  w.re  n,,t  entirely  sustained. 
Keeney  vs.  Henning,  19  1  )i<  k.  ii.j. 

A  in.. t her,  who  is  also  guardian  of  her 
daughter,  and  with  whom  the  daughter  re- 
sides, is  not  entitled  to  credit, 
counting  as  guardian,  for  a  enhrmati.  n  out- 
ni  im  iii-he. I  the  daughter,  and  the  expense 
..!  .-.  wi  dding  ii.'  r.  -Ibid. 

A  mother. who  is  also  the  guardian  of  her 
infant  child  in  arms,  i-  not  entitled  to  credits 
for  the  motherly  services  rendered  to  it.  but 

i-  entitled  only  to  her  actual  outlays  in 
money. — Ibid. 

6.  Parent  and  Child. 

Where  a  child,  while  residing  with  her 
mother,  earned  and  delivered  to  her  wages 

sulhcieiit  for  her  support,  the  mother  cannot 
escape  an  accounting  to  her  for  rents  of  the 
premises  of  her  deceased  husband,  in  which 
the  child  had  an  interest,  because  she  occu- 
pied them  with  her  family,  and  lived  from 
the  rents. — Keeney  vs.  Henning.  13  Hick.  74. 

7.  Partners. 

A  firm  agreed  to  giye  K..  for  a  yaluable 
consideration,  a  fourth  interest  in  the  profits 
which  it  might  make  in  a  certain  contract 
for  work,  R.  to  furni-h  necessary  capital  for 
such  work  up  to  a  certain  sum.  pro  rata  with 
the  firm.  After  performance  thereof,  one  of 
the  partners,  a  non-resident,  died,  and  there- 
after full  payment  for  the  work  was  made  to 
thesurvivors. — HELD.that  R.  could  maintain 
a  suit  against  the  survivors  alone,  for  an 
account  of  the  profits,  and  a  payment  to  him 
of  a  fourth  part  thereof,  as  R.  did 
his  agreement,  become  a  member  of  the  firm, 
and  the  presence  of  the  representatives  of 
deceased  was  not  indispensable  to  the  ascer- 
tainment of  the  merits,  or  to  prevent  injustice 
to  them,  no  representatives  being  appointed 
within  the  state,  and  foreign  representatives 
not  being  subject  to  suit  in  their  represen- 
tative  capacity  outside  of  the  state  in  which 
they  were  appointed. — Rusling  vs.  Brodhead. 
10  Dick.  200. 

Upon  the  fact-  established  in  th 
HELD.that  the  defendants.  Louis Vogel  and 
Catherine  White,  are  not  liable  to  account 
to  the  complainant  under  their  partnership 
contract. — Schlicher  vs.  Vogel,  10  Dick  158. 
—.4.  20  Id.  404. 

The  purchase  by  one  partner  of  all  the 
interest  of  another  partner,  in  the  absence  of 
fraud,  must,  of  necessity,  be  an  adjustment 
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as  between  seller  and  purchaser,  of  the  ac- 
counts of  the  former  with  the  linn. — Ibid. 

Where,  after  the  dissolution  of  a  firm, 
an  account  with  it  is  carried  on  as  a  running 
account  with  the  succeeding  firm,  payments 
made  to  the  succeeding  firm,  unless  appro- 
priated, will  go  to  discharge  the  oldest  items 
of  the  account. — Forst  vs.  Kirkpatriek,  19 
Dick.  578. 

Where,  after  the  formation  of  a  partner- 
ship between  complainant  and  defendants, 
defendants  ignored  complainant,  disavowed 
the  partnership  relation  and  attempted  to 
exclude  the  complainant  from  the  partner- 
ship business,  complainant  was  entitled  to 
sue  for  an  accounting. — McCabe  vs.  Sinclair. 
21  Dick.  24. 

Complainant  and  two  others  agreed  to 
jointly  undertake  certain  public  construction 
work  under  contract  with  the  board  of  free- 
holders of  a  county,  if  they  could  on  their 
bid  secure  the  contract,  it  being  understood 
that  they  were  to  agree  on  a  bid  to  be  made 
by  one  of  them  ;  that  they  should  see  that 
the  board  of  freeholders  found  in  such  one  an 
acceptable  bidder,  and  that  they  should 
furnish  a  share  of  the  cash  necessary  to 
launch  the  enterprise  and  procure  a  bond. 
— HELD,  in  a  suit  by  complaint  against 
the  others  for  an  accounting,  that  after  the 
bid  had  been  accepted  and  a  bond  furnished 
there  was  a  partnership,  though  the  contract 
had  never  been  put  in  writing,  and  though 
complainant  had  not  furnished  his  share  of 
the  cash. — Ibid. 

After  the  formation  of  a  partnership  be- 
tween complainant  and  defendants,  defend- 
ants ignored  complainant,  and  disavowed  the 
partnership  relation  and  attempted  to  ex- 
clude the  complainant  from  the  partnership 
business;  and  complainant  sued  for  an  ac- 
counting, and  for  the  appointment  of  a 
manager  to  supervise  the  execution  of  the 
contract.  It  appeared  that  a  contract  for 
the  construction  of  certain  public  work, 
which  enterprise  was  the  subject  of  the  part- 
nership agreement,  provided  for  the  retention 
of  twenty  per  cent,  of  the  contract  price  until 
the  work  was  completed,  and  for  the  retention 
of  five  per  cent,  of  one-fourth  of  the  twenty 
per  cent,  for  any  defects  which  might  be 
developed  in  the  work,  and  it  was  substan- 
tially understood  that  such  five  per  cent, 
would  probably  be  absorbed  for  that  pur- 
pose.— HELD,  that  defendants  would  not  be 
enjoined  from  receiving  payments  made  in 
the  course  of  the  execution  of  the  contract, 
but  that  they  would  be  restrained  from 
anticipating  or  assigning  the  final  payment 
of  twenty  per  cent,  and  would  be  required 
to  furnish  complainant  with  a  list  of  all 
payments  made  by  them,  and  to  give  com- 
plainant iiit'oi  niation  as  to  the  details  of  the 
business. — Ibid. 

8.  Patentee  and  Manufacturer. 

When  a  defendant  has  infringed  a  trade- 
mark belonging  to  several  independent  man- 
ufacturers,   he   should    not   be   required    to 


account  to  one  of  those  manufacturers  for 

all  the  profits  realized  through  the  infringe- 
ment; he  can  be  held  responsible  to  each  for 
only  so  much  of  the  profit  as  has  been  di- 
vi  rted  from  him. — Clark  Thread  Co.  vs.  Wil- 
liam Clark  Co.,  11  Dick.  789. 

Where  a  contract  is  made  between  a 
patentee  and  a  company  by  which  the  com- 
pany is  to  prosecute  all  claims  for  infringe- 
ment on  the  patent  or  for  the  royalties 
thereon,  and  out  of  the  proceeds  of  any  suit 
for  damages  or  royalty  to  pay  costs  and 
attorney's  fees  incurred  which  were  not 
taxable  against  the  defendant,  and  pay  the 
balance  to  the  patentee,  the  costs  and  at- 
torney's fees  of  a  suit  begun  in  equity  for 
the  infringement  of  the  patent,  which  was 
decided  adversely  on  the  ground  that  the 
article  was  manufactured  by  the  defendant 
upon  a  proper  license  by  the  patentee,  may 
properly  be  deducted  from  the  amount  real- 
ized in  a  subsequent  action  at  law  between 
the  receiver  of  the  company  and  the  same 
defendant  to  collect  royalties. — Johnson  vs. 
Johnson  Railroad  Signal  Co.,  12  Dick.  79. 

Where  a  patentee  of  a  railroad  signal  sold 
his  patent  to  a  company,  and  was  to  receive 
a  royalty  on  all  signals  sold  by  the  company, 
and  he  claimed  under  his  contract  the  same 
royalty  on  signals  subsequently  manufac- 
tured by  another  company  previously  li- 
censed by  him,  which  royalty  was  collected 
by  his  assignee,  the  amount  which  he  claims 
must  bear  its  proportionate  share  of  the 
expenses  of  collection. — Ibid. 

The  complainant  owned  certain  patents 
and  most  of  the  stock  of  a  corporation.  The 
defendant,  having  agreed  to  furnish  capital 
to  enable  the  corporation  to  manufacture 
powder,  did  so,  and  took,  in  his  own  name. 
certain  machinery  and  leasehold  interests  in 
land.  Later,  the  parties  severally  trans- 
ferred the  patents,  machinery  and  lands  to 
a  new  company. — HELD,  that  the  parties 
were  not  partners. — Volney  vs.  Nixon.  1  Rob. 
457.      .4.  2  Id.  605. 


ACCRETION. 

See  Riparian  Right*. 


ACKNOWLEDGMENT. 

An  affidavit  proving  the  signature  of 
the  president  of  a  corporation  to  a  condi- 
i  ional  contract  of  sale,  and  the  affixing  of  the 
corporate  seal,  is  a  sufficient  compliance  w  ith 
the  statute  (Gen.  Stat.  p.  2706)  requiring 
such  contracts  to  be  "acknowledged."— 
t  eneral  I  1  ■ctri-  Co.  va  lrm.it  Equipment 
Co.,  12  Dick.  460. 

An  acknowledgment  of  a  mortgage  made 
to  one  of  two  executors,   as  such. 
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By  and  Against  Whom  Maintainable. 


master  who  was  the  other  executor,  is  valid, 
where  the  mortgage  on  its  face  does  not  dis- 
close his  interest  therein,  since  the  taking  of 
acknowledgment  was  a  ministerial  act. — 
Morrow  vs.  Cole,  13  Dick.  203. 

In  a  case  where  an  officer  empowered  to 
take  acknowledgments,  happened  to  be  pres- 
ent and  to  overhear  a  dispute  in  which  the 
maker  of  an  agreement  admitted  that  he  had 
executed  it,  but  denied  its  binding  effect, 
and  the  officer  stood  by  and  listened,  but 
did  not  address  the  maker  or  disclose  his 
official  character  to  him,  the  officer  cannot 
rightfully  certify  that  the  instrument  in 
question  was  by  the  maker  acknowledged 
before  him,  &c. — Riddle  vs.  Keller,  10  Dick. 
513. 

Nor  is  such  a  declaration,  coupled  with  a 
denial  of  the  binding  effect  of  the  instrument, 
a  sufficient  acknowledgment  to  justify  a 
commissoner  of  deeds  in  endorsing  a  certifi- 
cate that  the  maker  acknowledged  that  he 
delivered  the  instrument  as  his  voluntary 
act  and  deed,  &c- — Ibid. 


ACTIONS. 

I.  BY  AND  AGAINST  WHOM  MAIN= 
TAINABLE. 

1.  Agent. 

2.  One  Not  Party  to  Contracts. 

3.  Guarantor  of  Title. 

4.  Heirs  and  Devisees. 

5.  Legatee  (Promised.) 

6.  Public  Officers. 

7.  Reversioner. 

8.  Assignees. 

II.  FOR  WHAT  MAINTAINABLE 

1.  Deceit. 

2.  Money  Had  and  Received. 

III.  DEFENCES  TO. 

IV.  TIME  OF  ACCRUAL. 

V.  STAY  OF. 

VI.  ELECTION  OF  REMEDIES. 

VII.  BAR  TO. 
VIII.  JOINDER. 


I.  BY  AND  AGAINST  WHOM  MAIN- 
TAINABLE. 

1.  Agent. 

The  defendant  agreed  with  the  plaintiff 
that  if  it  would  purchase  a  piece  of  land  which 
the  Owner  had  employed  him  to  sell,  he  would 
allow  his  commission  to  the  plaintiff  and  thus 
reduce  the  price  by  so  much.  Thereupon  the 
plaintiff  purchased  the  land  and  paid  the  full 
stipulated  price  to  the  owner,  who  afterv 
paid  the  commission  to  the  defendant. — 
HELD,  1.  That  the  plaintiff  could,  at  common 
law,  maintain  an  action  against  the  defend- 
ant for  the  amount  of  the  commission  on  the 
count  for  money  had  and  received;  and 

2.  That  the  statute  of  frauds  did  not  pro- 
hibit such  an  action  as  one  upon  "a  contract 
or  sale  of  lands." — Spengeman  vs.  Palestine 
Building  Association,  31  Vr.  357. 

A  contract  between  a  real  estate  agent 
acting  for  the  vendor  and  real  estate  agents 
acting  for  the  vendee,  to  share  between  them 
the  difference  between  the  price  paid  by  the 
vendee  and  the  price  received  by  the  vendor, 
which  contract  is  unknown  to  the  vendee,  is 
not  enforceable. — Howard  &  Lyons  vs.  Mur- 
phy. 41  Vr.  141. 

2.  One  not  Party  to  Contract. 

The  general  rule  that  one  who  is  not  a 
party  to  a  contract  cannot  maintain  an 
action  of  tort  in  respect  of  the  breach  of  a  duty 
arising  solely  out  of  the  contract  applies  to 
stipulations  imposing  a  continuing  obligation. 
—Styles  vs.  Long  Co.,  38  Vr.  413. 

In  order  to  maintain  an  action  of  tort  for 
breach  of  a  contractual  duty,  the  plaintiff 
must  have  the  same  status  under  the  con- 
tract as  would  entitle  him  to  maintain  an 
action  upon  contract  for  a  breach  of  its  stip- 
ulations.— Ibid. 

One  who  is  not  a  party  to  a  contract  can- 
not maintain  an  action  of  tort  in  respect  of 
t  In-  breach  of  a  duty  arising  solely  out  of  the 
contract. — Conklin  vs.  Staats,  41  Vr.  771. 

Where  an  injury  to  the  plaintiff  arises  out 
of  the  failure  of  the  defendant  to  perform  a 
contract  with  a  third  person,  the  defendant, 
in  the  absence  of  positive  duty  apart  from 
the  duty  to  perform  the  contract,  is  not  lia- 
ble to  the  plaintiff,  where  the  duty  of  a  third 
person  intervenes  between  the  neglect  of  the 
defendant  and  the  injurv  to  the  plaintiff. — 
Styles  vs.  Long  Co.,  41  Vr.  301. 

In  order  that  one  not  a  party  to  a  contract 
may  maintain  an  action  thereon,  it  must  ap- 
pear that  the  contract  is  made  for  him;  it 
is  not  sufficient  that  he  may  be  benefited 
by  its  performance. — Ibid. 

3.  Guarantor  of  Title. 

A  count  disclosing  that  plaintiff  agreed  to 
loan  money  to  an  applicant  upon  condition 
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By  and  Against  Whom  Maintainable. — For  What  Maintainable. 


that  he  should  secure  the  loan  by  a  mortgage 
on  real  estate,  certified  to  be  a  first  lien 
thereon  by  a  title  company  having  corporate 
capacity  so  to  do;  that  the  borrower  applied 
to  the  company  and  made  known  to  it  his 
agreement  with  plaintiff;  that  he  requested 
the  company  to  make  the  required  search 
and  certificate;  that  it  agreed  to  do  so  and  to 
deliver  the  same  to  him,  to  be  delivered  to 
plaintiff,  to  be  used  for  the  purpose  of  pro- 
curing said  loan,  and  that  the  company  did 
make  the  certificate  and  deliver  it  to  the 
borrower,  who  paid  for  it,  and  by  its  use 
obtained  his  loan,  shows  a  contract  on  the 
part  of  the  company,  including  an  under- 
taking to  use  care  in  certifying  truly  as  to 
previous  encumbrances,  upon  which,  in  case 
the  company  carelessly  and  untruthfully 
certifies  that  the  mortgage  is  a  first  lien,  when 
in  fact  there  is  a  previous  recorded  mortgage 
on  the  lands,  the  plaintiff  has  a  good  cause 
of  action  if  injured  thereby. — Economy 
Building  and  Loan  Association  vs.  West  Jer- 
sey Title  Co.,  35  Vr.  27. 

4.  Heirs  and  Devisees. 

A  creditor  of  a  decedent  is  not  barred  or 
estopped  of  his  action  against  heirs  or  de- 
visees under  the  act  of  the  legislature  enti- 
tled "An  act  for  the  relief  of  creditors  against 
heirs  and  devisees"  (Gen.  Stat.  p.  1679)  be- 
cause the  creditor,  before  the  commencement 
of  the  action,  had  presented  a  duly  verified 
claim  of  his  debt  to  the  executors,  and  which 
had  been  accepted  and  allowed  by  them  as 
correct. — Lime  and  Cement  Manufacturing 
Co.  vs.  Harrington.     33  Vr.  632. 

An  action  will  not  lie  against  the  heirs  of 
a  deceased  devisee  to  recover  debts  or  obli- 
gations incurred  by  the  devisor. — Congar 
vs.  Brady,  33  Vr.  641. 

5.  Legatee  (Promised.) 

Where  services  are  rendered  under  a  prom- 
ise to  pay  by  a  legacy,  and  the  promise  is 
broken,  an  action  will  lie. — Cullen  vs.  Wool- 
verton,  36  Vr.  279. 

6.  Public  Officers. 

An  action  may  be  maintained  by  the  mu- 
nicipal authorities  to  obtain  possession  of 
land  dedicated  to  public  use. — Atlantic  City 
vs.  Groff,  35  Vr.  527. 

7.  Reversioner. 

One  who  has  a  fixed  reversionary  interest 
in  personal  property  has  the  right  to  sue  one 
who  is  not  in  possession  thereof  for  such  an 
injury  by  him  thereto  as  will  depreciate  its 
value  when  it  comes  to  his  hands. — New 
York,  Lake  Erie  and  Western  Railroad  Com- 
pany vs.  New  Jersey  Electric  Railway  Com- 
pany, 31  Vr.  338. 

8.  Assignees. 

The  depositor's  right  to  suclrTrnoney  is  a 
chose  in  action  arising  on   an  implied    con- 


tract, and  therefore  is  assignable  at  law,  so 
that  the  assignee  may  sue  for  it  in  his  own 
name,  by  force  of  the  Practice  act,  paragraph 
340.— Van  Pelt  vs.  Schauble,  39  Vr.  638. 


II.  FOR  WHAT  MAINTAINABLE. 
1.  Deceit. 

Where  a  party  has  been  induced  by  fraud- 
ulent representation  to  enter  into  a  written 
contract,  and  has  paid  money  upon  it,  he 
may  maintain  an  action  for  deceit  against 
the  party  guilty  of  the  fraud,  or,  after  legally 
rescinding  the  contract,  he  may  recover  in 
an  action  of  Assumpsit  what  he  has  paid 
upon  it,  but  the  rescission  must  be  before 
suit  brought  on  the  basis  of  the  fraud. — 
Hanrahan  vs.  National  Building  and  Loan 
Association,  37  Vr.  80. 

Where  a  party  has  been  induced  by  fraud- 
ulent representations  to  enter  into  a  written 
contract  and  has  paid  money  upon  it,  he 
may  maintain  an  action  for  deceit  against 
the  party  guilty  of  the  fraud,  or,  after  re- 
scinding the  contract,  he  may  recover,  in  an 
actionr  of  Assumpsit,  what  he  has  paid  upon 
it,  but  the  rescission  must  be  before  suit 
brought. — Hanrahan  vs.  National  Building 
and  Loan  Association.  38  Vr.  526.  A  39 
Id.  730. 

In  an  action  of  breach  of  warranty  in  the 
deceit  of  the  sale  of  a  horse,  the  buyer  may 
bring  his  action  at  once,  founding  it  upon  the 
breach  of  warranty  without  returning  the 
goods.  A  purchaser  may,  on  breach  of  war- 
ranty, elect  to  return  the  article  and  recover 
the  price,  or  retain  it,  and  recover  damages. 
—Walters  vs.  Shields,  26  N.  J.  L.  J.  49. 

Where  there  is  a  warranty  without  fraud, 
and  no  stipulation  in  the  contract  that  the 
goods  may  be  returned  the  only  remedy  is 
by  an  action  on  the  warranty.  If  there  is 
a  breach  of  an  express  warranty  the  pur- 
chaser has  no  right  to  return  the  goods  unless 
there  was  fraud  in  the  sale.  He  is  not  bound 
to  return  them  even  in  case  of  an  executory 
contract. — Ibid. 

A  direct  action  of  the  buyer  may  be 
maintained  for  damages  for  the  breach  with- 
out notice  to  the  vendor. — Ibid. 

The  case  of  Perrine  vs.  Sorrell,  1  Vr.  p. 
454  followed.  A  party  will  not  be  allowed 
on  appeal  for  the  first  time  to  raise  a  point, 
which  might  have  been  corrected  if  dis- 
tinctly made  in  the  court  below. — Walters  vs. 
Shields,  26  N.  J.  L.  J.,  49. 

One  who,  after  he  has  discovered  the 
falsity  of  representations  made  by  an  officer 
of  a  corporation  which  induced  him  to  pur- 
chase shares  of  its  capital  stock,  institutes 
insolvency  proceedings  based  on  his  rights  as 
a  stockholder,  cannot  rescind  the  contract  of 
purchase,  but  is  relegated  to  an  action  at 
law  for  damages  for  the  fraud. — Krueger  vs. 
Armitage,  13  Dick.  357. 
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Defences.   -Time  of  Accrual.— Stay.    -Election  oi  Remedies— Bar. — Joinder. 


2.  Money  Had  and  Received. 

The  defendant  agreed  with  the  plaintiff 
thai  if  it  would  purchase  a  piece  of  land 
which  the  owner  had  employed  him  to  ell 
he  would  allow  his  i mission  to  the  plain- 
tiff and  thus  reduce  the  price  by  so  much, 
Thereupon  the  plaintiff  purchased  the  land 
and  paid  the  full  stipulated  price  to  the 
owner,  who  afterwards  paid  the  commission 
to  the  defendant.  HELD,  That  the  plaintiff 
could,  at  common  law,  maintain  an  action 
againsl  the  defendant  for  the  amount  of  the 
commission  on  the  count  for  money  had  and 

received;  and 

Thai  the  statute  of  frauds  did  no1  prohibit 
such  an  ad  ion  as  one  upon  "a  contract  or 
sale  of  lands." — Spengeman  vs.  Palestine 
Bldg.  Association,  31  Vr.  357 

In  ease  of  money  extorted  action  for  money 
had  and  rei  ci\  ed  will  lie.       LSocchino  \  S.Cook, 

38  \  i.  167. 

A  recovery  for  deposits  assigned  may  be 

had  upon  the  common  count  for  money  had 

and   received. — Van   Pelt  vs.  Schauble,  39 
Vr.  638. 

Money  deposited  in  pursuance  of  a  wager- 
ing agreement  upon  a  rise  or  fall  in  the  price 
of  stocks,  may  be  recovered  by  the  depositor 
from  the  depositary,  whether  the  agreement 
has  been  fully  executed  or  not. — Ibid. 

Where  a  contract  is  not  enforceable  by 
reason  of  the  provisions  of  the  statute  of 
frauds,  an  action  can  be  maintained  to  re- 
COver  moncv  paid  thereunder. — Allen  vs. 
Metropolitan  Ass'n,  23  N.  J.  L.  J.  232. 


III.  DEFENCES  TO. 

It  is  no  defence  to  such  action  that  the 
executors  have  made  diligent  but  unsuccess- 
ful efforts  and  attempts  to  make  sale  of  the 
lands  of  which  the  intestate  or  devisor  died 
seized  in  order  to  make  payment  of  the 
debts  of  the  decedent.— Lime  and  Cement 
Manufacturing  Co.  vs.  Harrington,  33Vr.632. 

It  is  no  defence  to  an  action  upon  contract 
thai  the  debt  sued  for  has  been  attached  id 
the  hands  of  the  defendant  in  a  foreign  jur- 
isdiction by  a  creditor  of  the  plaintiff.  Quare. 
Whether  in  such  case  the  suit  should  not  be 
staved  or  the  execution  be  controlled. — 
Bailey  vs.  Penna.  R.  R.  Co.,  40  Vr.  194. 

Where  a  party  makes  a  contract,  in  part 
f,  ,r  his  i  iwn  benefit .  and  in  part  for  the  benefit 
of  another,  the  omission  to  join  the  latter  in 
an  action  brought  by  the-former  for  compen- 
sation under  the  contract  is  not  available  in 
aid  of  a  motion  for  non-suit  where  notice  of 
non-joinder  has  not  been  given  as  required 
bv  the  Practice  act,  Gen.  Stat.,  p.  2539,  sec. 
37-  Pamph.  L.  1903,  p.  544,  sec.  36.— Mur- 
ray vs.  Pfeiffer,  41  Vr.  768. 


IV.  TIME  OF  ACCRUAL. 

A  right  of  action  to  recover  assessments 
upon  note-  held  by  the  receiver  of  the  \lill- 
\  ille  Mutual  Marine  and  Fire  Insurance  Com- 
pany, an  insolvent  corporation,  did  not 
o  the  corporation  until  the  day  fixed 
on    u hich    paymi  I    was    required. 

An  act  ti  in  brought  within  six  years  thi  reafter 
was  not  affected  by  the  statute  of  limitations. 
—  French,  Receiver,  vs.  Higgins,  37  Vr.  579. 

In  an  ordinary  action  commenced  by  sum- 
mons the  plaintiff,  in  order  to  succeed,  must 
show  that    his  right   of  action   was  complete 
at    the  time  the  action  was  comin 
Titus  vs.  Gunn,  40  Vr.  410. 

An  action  brought  for  repudiation  of  a 
contract  i-  not  subject  to  a  time  limitation 
that  arises  solely  out  of  the  term-  of  the 
repudiated  oontract. — O'Neill  vs.  Supreme 
Council,  Legion  of  Honor.  41  Vr.  410. 

The  doctrine  of  Hoehster  vs.  De  la  Tour.  2 
El.  &  B.  678,  approved.— Ibid. 


V.  STAY  OF. 

A  suit  brought  in  this  state  upon  a  cause 
of  action  on  which  a  suit,  previously  brought 
in  a  sister  state,  is  still  pending,  should  not 
be  stayed  as  vexatious,  pendente  alibi  lite, 
if  in  the  foreign  suit  a  defence  is  interposed 
which  does  not  reach  the  substantial  merits 
and  which,  because  of  changed  conditions, 
is  not  available  in  the  domestic  action, — 
Wallace  &  Co.  vs.  Leber,  3S  Vr.  26. 


VI.  ELECTION  OF  REMEDIES. 

Where  one  has  wrongfully  converted  the 
personal  property  of  another  to  his  own  use, 
the  injured  party  may,  at  his  option,  waive 
the  tort,  treat  the  tortfeasor  as  having  pur- 
chased the  goods  in  question  without  stipu- 
lation as  to  their  price,  and  recover  the 
market  value  of  the  goods  upon  the  implied 
promise  to  pay  so  much  as  they  were  rea- 
sonably worth"  at  the  time  of  conversion. 
— Hirseh  vs.  Leatherbee  Lumber  Co.,  40  Vr. 
509. 


VII.  BAR  TO. 

A  married  woman  living  apart  from  her 
husband  under  a  decree  of  divorce  a  mensa 
et  thoro,  is  not  enabled  by  our  statutes  to 
maintain  an  action  at  law  against  her  hus- 
hand. — Drum  vs.  Drum,  40  Vr.  55, . 


VIII.  JOINDER. 

To  an  information  by  the  attorney-general 
on  the  relation  of  a  municipality  may  be 
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joined  a  bill  by  the  municipality  asking  relief 
appropriate  to  it. — Attorney  General  vs. 
Central  Railroad  of  New  Jersey,  16  Dick.  259. 

An  information  by  the  attorney-general 
on  the  relation  of  a  municipality  charged 
that  a  grant  by  the  riparian  commissioners 
to  one  of  the  defendants  included  land  be- 
low former  high-water  mark,  which  was 
within  the  bounds  of  a  public  highway,  and 
that  the  grantee  was  not  the  owner  of  the 
ripa  in  front  of  which  said  portion  of  the 
land  lay,  but  had  induced,  by  false  repre- 
sentations as  to  its  ownership  or  control  of 
the  ripa,  the  commissioners  to  make  the 
grant.  The  relief  sought  was  the  abroga- 
tion of  so  much  of  the  grant  as  was  included 
in  the  highway. — HELD,  that  the  municipal- 
ity which  had  attempted  to  assert  the  public 
right  in  the  highway  by  an  action  of  eject- 
ment against  the  said  grantee,  and  had  been 
met  by  a  defence  founded  upon  the  said 
grant,  might  join  its  bill  with  the  attorney- 
general's  information,  and,  upon  such  charges, 
ask  relief  tending  to  prevent  the  use  of 
such  grant  in  defence  to  the  said  action. — 
Ibid. 


ADOPTION. 

The.  next  kin  of  a  child  adopted  under  our 
"Act  concerning  infants"  (Gen.  Stat.  p. 
1714)  are  the  next  of  kin  by  blood,  and  not 
the  adopting  parent. — Heidecamp  vs.  Jersey 
City.  &c,  Ry.  Co.,  40  Vr.  284. 


ADMINISTRATORS. 

See   Executors  and   Administrators. 
Death. 


ADULTERATION. 

In  the  proceeding  to  recover  a  penalty  for 
the  violation  of  placitum  36  of  the  act  to 
prevent  the  adulteration  of  milk  (Gen.  Stat., 
p.  1170),  it  is  not  necessary  to  show  the 
particular  manner  in  which  the  analysis  was 
conducted.  All  that  it  was  necessary  to 
allege  or  to  prove  was  that  the  milk  contained 
more  than  eighty-eight  per  centum  of  waterj 
fluids,  or  less  than  twelve  per  centum  of 
milk  solids. — Vandegrift  vs.  Meihle,  37  Vr.  92. 

It  was  not  necessary  to  aver  or  to  prove 
that  the  milk  in  question  was,  to  the  knowl- 
edge of  the  defendant,  below  the  required 
standard.  It  is  competent  for  the  legisla- 
ture to  declare  that  the  doing  of  an  act  shall 
subject  the  doer  thereof  to  a  penalty  irre- 
spective of  his  motive  or  knowledge,  and  in 


such  rase  the  courts  have  no  power  to  re- 
quire proof  of  knowledge  or  motive  to  be 
shown. — Ibid. 

The  testimony  of  the  chemist  who  made 
the  analysis  of  the  milk,  that  he  was  duly 
appointed  for  that  purpose,  is  prima  facie 
evidence  of  his  official  character. — Ibid. 


ADULTERY. 

See  Criminal  Law  and  Procedure 
Divorce. 


ADVANCEMENT. 

Testatrix,  by  her  will,  and  a  codicil  thereto, 
appointed  her  husband  and  her  son  execu- 
tors,  who  proved  the  will  and  codicil  in  the 
orphans  court,  of  her  domicile,  and  received 
letters  testamentary  thereon.  The  residuary 
estate,  consisting  of  real  and  personal  prop- 
erty, was  bequeathed  and  devised  to  the 
executors  and  survivor  or  successor  of  them, 
in  trust,  to  convert  the  same  into  cash,  and 
invest  the  same  and  pay  the  rents,  interest 
and  dividends  to  the  husband  for  his  life. 
The  husband  was  given  power  to  dispose  of 
the  trust  fund  by  his  last  will.  Upon  the 
failure  of  the  husband  to  execute  such  power, 
it  was  directed  that  it  should  be  divided  into 
equal  shares,  one  for  each  of  her  children  sur- 
viving her,  and  one  for  the  children  of  any 
child  having  died  leaving  child  or  children 
living  at  her  husband's  death.  The  surviv- 
ing trustee  was  empowered  to  designate  and 
set  apart,  and  invest  and  reinvest  one  of 
such  shares  to  each  child,  and  one  to  the 
child  or  children  of  each  deceased  child,  and 
to  pay  the  income,  &c,  to  person  for  whom 
the  shari'  was  designated  and  set  apart,  for 
the  natural  life  of  such  person,  and  at  death 
to  the  next  of  kin  of  said  person,  to  whom 
there  was  an  express  gift.  Authority  was 
given  to  the  trustees  to  advance  a  portion 
of  the  principle  of  each  share  to  the  person 
for  whom  it  was  designated  and  set  apart, 
"whenever  said  trustees  or  the  survivor  of 
them  shall  deem  it  expedient  in  view  of  the 
necessities,  comfort  or  welfare  of  such  per- 
son or  persons." — Dillingham  vs.  Martin,  16 
Dick.  276. 

The  husband  died  without  making  dispo- 
sition of  the  trust  fund  under  the  power. 
The  son  applied  to  and  was  discharged  by 
the  said  orphans  court  from  his  executor- 
ship and  trusteeship.  Complainant  was 
appointed  by  that  court  administrator  de 
bonis  non  with  the  will  annexed,  and  trus- 
tee thereunder.— Ibid. 

On  bill  for  the  construction  of  the  will 
and  direction  to  the  complainant   as  to  his 
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power  to  advance  part  of  the  principal  of  a 
share  to  the  person  for  whom  it  was  desig- 
nated and  set  apart — HELD,  (l)that  the  gift 
to  the  next  of  kin,  though  general  in  terms, 
was  limited  by  the  subsequent  provisions  for 
advances,  so  that,  at  the  death  of  the  per- 
son to  whom  a  share  was  designated  and  set- 
apart  the  next  of  kin  would  take  only  what 
remained  after  advances  made  in  pursuance 
of  the  power  given;  (2)  the  surviving  trus- 
tee was  therefore  empowered  to  make  ad- 
vances at  his  discretion,  upon  a  determina- 
tion that  it  was  expedient  for  reasons  in- 
cluded in  the  grant  of  power;  but,  (3)  the 
power  thus  conferred  was  coupled  with  a 
trust  to  be  exercised  in  the  discretion  of  the 
trustee  appointed  by  the  will,  and  may  not 
be  exercised  by  the  trustee  substituted  under 
the  appointment  of  the  orphans  court. — Ibid. 

Where  a  testator  provided  by  his  will  that 
certain  advances  evidenced  by  separate  pa- 
pers should  be  deducted  from  each  son's 
share  of  the  estate,  an  advancement  of 
■$14,000  shown  by  such  a  paper  was  properly 
charged  against  the  share  of  a  son,  who  had 
admittedly  received  815,000  from  the  father 
without  repayment. — Moore's  Case,  16  Dick. 
616. 

Where  a  testator  provided  that  the 
amounts  to  be  charged  as  advancements  to 
his  sons  should  be  evidenced  by  papers  made 
subsequent  to  the  execution  of  his  will,  there 
was  no  attempt  to  add  to,  change  or  com- 
plete the  provisions  of  the  will  by  papers 
not  executed  with  the  formalities  required 
by  the  statute  of  wills,  since  such  papers 
were  not  testamentary  in  their  character. — 
Ibid. 

Where  a  son,  having  received  advances  to 
the  amount  of  $15,000,  claimed  an  equit- 
able deduction  therefrom  by  reason  of  his 
father's  promise  to  pay  him  certain  commis- 
sions, which  promise  was  indefinite  as  to  the 
manner  of  its  performance,  a  provision  in 
the  father's  will  treating  the  $15,000  as 
money  advanced  and  chargeable  to  the 
portion  of  the  son,  was  binding  on  the  son. — 
Ibid. 

A  father  purchased  realty  for  his  son,  who 
testified  that  the  father  said  repeatedly  that 
it  was  bought  with  money  which  had  be- 
longed to  his  deceased  first  wife,  the  mother 
of  this  son.  A  brother  of  the  father  testified 
that  the  father  had  told  him  that  he  intended 
to  keep  the  money  of  his  first  wife  until  he 
could  find  a  place  to  invest  it  for  this  son, 
and  that  after  the  property  in  question  was 
purchased  the  father  told  witness  that  it 
was  paid  for  with  the  money  of  the  first  wife. 
During  the  life  of  the  first  wife  the  husband 
had  purchased  two  houses  and  lots  and  put 
the  title  in  her  name,  and  in  a  memorandum 
of  a  will,  dictated  some  months  before  his 
death,  he  gave  all  his  interest  in  these  two 
houses  to  the  son,  and  the  rest  of  his  estate 
to  his  second  wife  and  her  children. — HELD, 
sufficient  to  show  that  the  property  pur- 
chased for  the  son  was  not  intended  as  an 
advancement. — Grumley  vs.  Grumley,  18 
Dick.  568 


The  statute  of  descents  regulating  ad- 
vances of  land  can  have  no  application  to  a 
question  as  to  whether  conveyances  of  real 
estate  by  a  testator  were  to  be  deemed  as 
advances  of  "sums  of  money,"  or  "advances 
and  payment  of  money,"  within  the  mean- 
ing of  the  terms  as  used  in  his  will,  it  apply- 
ing only  in  cases  of  intestacy.- — Vreeland  vs. 
Vreeland,  20  Dick.  668.     A.  21  Id.  454. 

An  agreement  by  a  child  that  property 
received  shall  constitute  an  advance  may  be 
considered  in  determining  whether  it  is  the 
intention  of  the  will  that  the  property  shall 
be  so  treated. — Ibid. 

Testator's  children  signed  an  instrument 
acknowledging  having  received  from  their 
father  "divers  sums  of  money  and  other 
property,"  which  he  desired  acknowledged  in 
order  that  no  misunderstanding  or  confusion 
might  result  in  the  settlement  of  his  estate 
Subsequently  two  of  the  children  signed  an 
instrument  acknowledging  that  since  execut- 
ing  the  above  instrument  they  had  received 
certain  real  estate  as  an  advancement,  and 
consenting  that  the  value  of  the  same,  as 
fixed  at  a  certain  sum  set  opposite  their 
names  therein,  "may  be  deducted  from  any 
share  we  may  become  entitled  to"  in  his 
estate.  The  will  directed  "that  the  sums  of 
money  which  I  have  advanced  and  which  I 
may  hereafter  advance  to  my  children  shall 
I  be  considered  as  advances  and  charged 
}  against  each ;  such  advances  and  payment 
I  of  money  shall  be  taken  out  of  their  re- 
I  spective  shares." — HELD,  that  the  convey- 
ances of  land  to  the  two  sons  were  to  be 
deemed  "sums  of  money,"  or  "advances  and 
payment  of  money,"  within  the  intention 
of  the  will. — Ibid. 

The  agreements  related  to  any  distribu- 
tions that  might  be  made  of  the  estate, 
whether  under  a  will  or  on  intestacy,  and 
might  be  considered  in  determining  the  in- 
tention of  the  will. — Ibid. 

The  two  receipts  constituted  a  contract  on 
the  part  of  the  sons  that  the  land  might  be 
treated  as  an  advancement  of  money  in  a 
will  by  the  testator,  and  they  were  estopped 
from  denying  its  effect. — Ibid. 

A  contract  by  children  with  their  father 
that  conveyances  of  land  should  be  treated 
as  advances  was  valid. — Ibid. 
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I.  STATUTES  RELATING  TO. 

Section  16  of  the  act  of  1874  (Gen.  Stat., 
p.   11177.  No.  23)  provides  that  "no  person 
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who  now  hath  or  hereafter  may  have  any 
right  or  title  of  entry  into  any  lands,  tene- 
ments or  hereditaments  shall  make  entry 
therein  but  within  twenty  years  next  after 
such  right  or  title  shall  accrue,  and  such 
person  shall  be  barred  from  any  entry  after- 
wards. HELD,  that  by  force  of  this  section 
possession  held  adversely  uninterrupted  for 
the  period  of  twenty  years  will  confer  title, 
which  is  not  lost  by  the  subsequent  entry 
of  the  adverse  claimant,  and  will  support  an 
action  of  ejectment. — Spottiswoode  vs.  Mor- 
ris and  Essex  Railroad  Co.— 32  Vr.  322. 
A.  34  Id.  667. 

In  order  that  possession  shall  give  title,  it 
must  be  adverse  to  the  real  owner.  Mere 
possession  for  twenty  years  will  not  consti- 
tute a  bar.  To  acquire  title  in  virtue  of  the 
statute,  the  possession  must  be  adverse  for 
the  statutory  period. — Colton  vs.  Depew,  15 
Dick.  454. 

Where  the  acts  of  possession  are  proven 
to  have  been  done  without  dispute,  under  a 
belief  and  claim  on  the  part  of  the  complain- 
ant that  she  owned  the  premises,  and  show 
an  occupation  and  use  of  the  property  for  all 
of  the  purposes  for  which  its  nature  enabled 
it  to  be  used,  it  is  a  sufficient  exhibition  of  the 
peaceable  possession  under  claim  of  ownership 
required  by  the  statute.  Blakeman  vs.  Bour- 
geois, 14  Dick.  473. 


II.  TITLE  BY. 


1.  Against  Whom  Acquired. 

Title  by  adverse  possession  may  be  ac- 
quired as  against  a  railroad  company  to 
lands  obtained  by  the  company  for  railroad 
purposes.  Spottiswoode  vs.  Morris  and  Essex 
Railroad  Co.,  32  Vr.  322.     A.  34  Id.  667. 

A  mortgagor  who  is  in  possession  of  mort- 
gaged premises  by  sufferance  or  by  the  ac- 
quiescence of  the  mortgagee,  paying  interest 
on  the  mortgage,  is  not  in,  under  a  possession 
which  is  adverse. — Colton  vs.  Depew,  15  Dick. 
454. 

2.  Extent  of. 

B.  claimed  to  be  the  owner  of  record,  sub- 
ject to  the  public  use,  of  a  highway  where  it 
is  crossed  by  a  railroad  bridge.  The  highway 
antedates  the  railroad,  which  was  built  more 
than  forty  years  ago,  and  has  been  con- 
tinuously operated.  The  railroad  company 
brought  ejectment  against  B.  and  against  a 
pipe  line  company  which  had  laid  pipe  in 
July,  1896,  under  said  bridge  beneath  the 
surface  of  the  highway,  and  claimed  to  re- 
cover, first,  under  a  deed  from  L.,  and 
secondly,  because  of  possession  adverse  to 
the  defendants.  The  trial  judge  left  the 
question  as  to  the  plaintiff's  title  by  deed 
to  the  jury,  who  found  for  the  defendants, 
and  withheld  from  the  jury  the  subject  of 
adverse  possession,  on  the  ground  that,  un- 
der the  proof,  this  claim  was  unavailable  to 


the  plaintiff.  Error  was  assigned  on  ex- 
ceptions to  so  much  of  the  charge  as  with- 
drew this  question  from  the  jury.     HELD — 

1.  That  the  adverse  right  derived  from 
mere  possession  is  limited  to  that  which  has 
been  possessed.  The  right  asserted  by  a 
railroad  company  to  build,  maintain  and  use 
a  bridge  over  a  highway  for  the  passage  of 
trains  is  consistent  writh  the  right  asserted 
by  other  persons  to  possess  the  land,  subject 
to  the  public  use,  and  to  lay  pipe  beneath 
the  surface  of  the  highway.  The  former 
claim  of  right  is  not  inherently  adverse  to 
the  latter. 

2.  That  the  right  of  said  railroad  company 
was  not  enlarged  beyond  actual  possession 
and  use  by  the  execution  and  delivery  of  an 
agreement  by  R.  and  S.,  to  convey  to  it  such 
land  then  owned  by  them  in  severalty,  or  by 
both  in  common,  as  might  be  sufficient  for 
the  construction  of  said  railroad,  with  its 
ditches  and  appendages,  first,  because  the 
land  in  suit  was  not  proved  to  have  been 
then  owned  by  R.  &  S.,  either  severally  or 
together,  and  the  agreement  w-as  therefore 
inapplicable;  and  secondly,  because  the  de- 
scription of  the  premises  to  be  conveyed 
being  indefinite,  should,  if  the  agreement  were 
applicable  to  the  land  in  suit,  be  interpreted 
by  the  mode  of  construction  adopted  by  the 
company,  and  should  be  referred  to  the  land 
actually  occupied. 

3.  The  agreement  by  R.  and  S.,  to  con- 
vey to  the  company  in  fee-simple  "both  so 
much  of  the  land  they  now  hold  in  common," 
means  land  held  by  them  together  in  com- 
mon, and  does  not  refer  to  land  held  by 
either  of  them  in  common  with  a  third  person. 
— Pennsylvania  Railroad  Co.  vs.  Brecken- 
ridge,  31  Vr.  583. 

The  Morris  and  Essex  Railroad  Company 
was  incorporated  in  1835,  with  the  right  to 
construct  a  railroad  not  exceeding  sixty-six 
feet  wide,  with  as  many  tracks  and  rails  as 
the  company  might  deem  necessary,  with  the 
power  to  purchase  or  take  lands  by  con- 
demnation. The  company  located  the  route 
of  its  railroad  over  lands  of  G.  G.  made  a 
deed  to  the  company,  in  which,  after  recit- 
ing that  the  company  had  located  its  route 
over  a  certain  described  tract  of  land,  begin- 
ning in  line  of  lands  of  Cyrus  Freeman,  in  the 
line  of  the  centre  stakes  of  the  railroad,  and 
from  thence  running  parallel  with  the  centre 
stakes  of  said  road  on  a  course  north,  &c., 
"so  as  to  include  a  strip  of  land  not  to  exceed 
two  rods  wide  on  each  side  of  the  said  centre 
stakes,"  he  granted  and  conveyed  to  the 
company  and  its  successors  the  right  to  enter 
upon  the  said  tract  of  land,  take  possession 
of,  have,  hold,  use  and  excavate  the  same, 
and  to  erect  embankments,  bridges  and  all 
other  works  necessary  to  lay  rails,  and  to  do 
all  other  things  which  shall  be  suitable  and 
necessary  for  the  completion  or  repair  of  said 
road  or  roads.  Shortly  after  the  delivery 
of  this  deed,  fences  were  erected  on  each 
side  of  the  railroad  distant  from  the  centre 
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line  one  rod  and  a  half,  and  the  company 
constructed    :i     single-track     railroad.     By 

these  fences  the  land  Bel  apart  for  the  use 
of  the  company  was  delineated  on  the  ground 
as  a  strip  one  rod  and  a  half  wide  on  each 
side  of  the  centre  line.  <  >n  this  strip  the 
company  laid  a  second  track  in  1887.  These 
fences  were  maintained  until  1891,  when  the 
company  erected  fences  on  each  sideoi  Mien 
railroad  two  rods  from  the  centre  line,  and 
in  1892  laid  a  third  track,  occupying  in  part 
the  strips  of  land  mm  in  controversy.    This 

action  was  brought  in  1895.     At  the  1 the 

suit  was  brought  the  company  was  in  pos- 
session of  the , premises,  anil  had  been  in 
possession  since  1891.  The  company  claims 
title  to  land  two  rods  in  width  on  each  side 
of  the  centre  line.  The  plaintiff  claims  title 
up  to  the  line  of  the  old  fences.  The  plain- 
tiif  make-  title  under  I  r.  From  the  time  the 
first  fences  were  erected  then'  was  an  ad- 
verse possession  on  the  part  of  (I.  and  those 
who  succeeded  to  his  title  down  to  1891, 
upwards  of  fifty-five  years.     HELD — 

1.  That  title  by  adverse  possession  was 
acquired  through  G.  and  those  who  succeeded 
to  his  estate,  ami  that  such  title  vested  in 
the  plaintiff. 

2.  That  that  title  was  not  divested  by  the 
entry  of  the  company  in  1891. 

;;.  that  the  deed  from  G.  to  the  company 
was  not  for  premises  with  a  definite  descrip 
tion,  but  was  a  grant  of  the  right  to  enter 
and  construct  a  railroad  thereon,  and  appro- 
priate for  that  purpose  a  -Hip  of  land  not  to 
exceed  two  rods  wide  on  each  side  of  tin- 
centre  stakes,  and  that  the  entry  of  the  com- 
pany in  1S35  and  the  erection  of  the  fences 
was  a  practical  location  of  the  grant,  and 
that  possession  of  the  abutting  owner  con- 
tinuing adversely  for  the  time  which  by  law 
conferred  title,  the  company  could  not  set 
up  its  rights  under  its  charter  to  overcome 
the  title  which  the  plaintiff  and  those  under 
whom  he  is  in  privily  of  estate  acquired  by 
adverse  possession. — Spottiswoode  vs.  Mor- 
ris  and  Essex  Railroad  Co.,  32  Vr.  322.  A. 
34  Id.  667. 

In  order  to  have  a  right  to  file  a  bill  to 
quiet  title,  &c,  under  Gen.  Stat.  p.  3486,  it 
is  not  necessary  that  the  possession  of  the 
complainant  sh'all  be  shown  to  be  adverse  in 
the  sense  required  of  a  party  who  claims 
title  by  adverse  possession  against  a  proven 
documentary  title.  The  complainant'.-  pos- 
session is  sufficient  to  meet  the  jurisdictional 
requirements  if  it  is  peaceable,  and  under  a 
claim  to  the  ownership  of  the  premises. — 
Blakeman  vs.  Bourgeois,  14  Dick.  473. 


AFFIDAVITS. 

Cross  Reference.    Oaths. 

An  affidavit  required  or  authorized  to  be 
taken  for  any  lawful  purpose  whatever,  when 
taken  out  of  the  state,  may.  by  express  pro- 


vision of  our  statute,  lie  taken  before  a  a 
ter  of  the  court  of  chancery. — Huntoi 
Palmer,  38  Vr.  94. 

An  affidavit  proving  the  signature  of  the 
president  of  a  corporation  to  a   i 
contract  of  sale,  and  tin  affixing  of  the 
porate     eal,  i     a     ufficicnt   compliance  with 
the   statute   (Gen.   Stat.   p.   2706J  requiring 
SUCh     contract        to     be     "acknowledged." — 

General  Electric  Co.  vs.  Transil    Equipment 
Co.,  I-'  Dick.  460. 

\\  here  a  complainant,  by  his  bill,  prays  for 
an  answer   without    oath,   and   at    tie 
time  in  the  body  of  his  bill  addresses  to  the 
defendant  certain  interrogatories,  which  the 
defendant  answers  under  oath,  such  ant- 
have  not  the  effect  eithei  -  inswer 
to  the  complainant's  bill  or  of  answers  to 
interrogatories     annexed     to     the    bill    and 
propounded  under  the  statute:  at  most,  such 
answers,  a.-  to  matters  of  fact   s,,  sw-orn  to, 
constitute   an    ex    parte   affidavit,   which,   if 
read  without  objection,  may  be  treat. 
<  \  i.|.  uce  in  the  cause. — Marvel  vs.  Fralinger, 
1  Rob.  622. 

The  use  of  ex  parte  affidavits  in  procuring 
an  order  to  show  cause  why  respond 
should  not  be  adjudged  guilty  of  contempt  of 
court  is  proper  where  affiants  are  present  at 
the  hearing  on  the  return  and  are  offered  for 
cross-examination  to  the  persons  named  in 
the  order. — Seastream  vs.  New  Jersey  Exhi- 
bition Co.,  3  Rob.  15. 

In  a  suit  to  enjoin  the  alleged  illegal  use  of 
a  trade  name,  an  affidavit  that  complainant 
had  used  the  name  "for  a  longtime"  is  too  in- 
definite for  judicial  action. — Charles  R.  De 
Bevoise  Co.  vs.  H.  &  \Y.  Co.,  3  Rob.  114. 

An  affidavit  setting  forth  non-resident 
debtors  on  an  application  for  a  writ  of  at- 
tachment if  the  debtor  is  a  partnership, 
should  state  the  individual  names  of  each 
partner,  if  a  corporation,  such  facts  should 
be  set  forth  therein,  and  that  the  same  is  a 
foreign  corporation. — Singer  vs.  Raphael,  21 
N.  J.  L.  J.  309. 

An  affidavit  upon  which  application  is 
based  for  an  order  to  hold  to  bail  must  state 
fan-  circumstantially  as  would  be  admi--i- 
ble  in  evidence  on  the  trial  of  a  cause,  and  not 
men-  general  conclusions  of  fact  or  law. — Mc- 
Grath  vs.  Riley,  23  N.  J.  L.  J.  17'.'. 


AFTER=BOKX  CHILDREN. 

Cross  Reference.     Posthumous  Child. 

An  after-born  child  of  a  married  woman 
dying  testate  succeeds,  under  the  provisions 
of  section  21  of  the  "Act  concerning  wills,'' 
approved  April  loth,  1846,  to  the  same  por- 
tion of  her  mother's  estate  as  such  child  would 
have  been  entitled  to  had  the  mother  died 
intestate.— Walker  vs.  Hyland.  41  Vr.  69. 


AGEXCT. 

See  Principal  and  Agent. 
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AGREEMENT. 

I.  ALTERATION  OF  BY  PAROL. 

II.  BETWEEN  PARTIES. 

1.  Executors. 

2.  Fiance  and  Fiancee. 

3.  Grantor  and  Grantee. 

4.  Husband  and  Wife. 

5.  Joint=owners. 

6.  Non=compos. 

III.  CONSIDERATION. 

IV.  PAROL==WHEN  ENFORCEABLE. 
V.  RESCISSION  OF. 

VI.  UNCERTAINTY  OF. 
Cross  References.      Agreement  in  Re= 
straint  of  Trade.     Contracts. 


I.  ALTERATION  OF  BY  PAROL. 

Where  an  agreement  in  writing  is  com- 
plete on  its  face,  and  purports  to  contain  the 
entire  agreement  of  the  parties,  parol  proof 
of  another  term  will  not  be  received,  al- 
though the  written  contract  may  contain 
nothing  on  the  subject  to  which  the  parol 
proof  is  directed. — Russell  vs.  Russell,  15 
Dick.  282.     See  18  Id  282. 

In  such  cases  the  completeness  of  the  writ- 
ten agreement  will  be  ascertained  from  the 
agreement  itself. — Ibid. 

Parol  proof  offered  to  charge  any  person 
on  any  contract  in  consideration  of  marriage, 
cannot  be  received,  whether  the  matter  of- 
fered is  the  proof  of  a  single  term  of  an 
agreement  or  of  the  whole  contract.  The 
rule  is  the  same  in  equity  as  at  law.  The 
operation  of  the  statute  of  frauds  cannot  be 
avoided  by  a  mere  change  of  the  forum  of 
litigation. — Ibid. 

A  written  ante-nuptial  agreement,  com- 
plete in  all  its  parts,  cannot  be  added  to  or 
varied  by  parol. — Russell  vs.  Russell,  18  Dick. 
282. 


II.  BETWEEN  PARTIES. 
1.  Executors. 

An  agreement  is  signed  by  A.  and  B.  as 
executors  of  C.  and  following  such  signatures 
it  is  signed  by  the  heirs  of  the  testator,  pro- 
viding, first,  "that  we.  the  executors,  agree 
to  do  a  certain  act,"  and  secondly,  that  "we 
will  do  a  certain  other  act."  HELD,  that  the 
executors  alone  are  bound  by  the  agreement 
to  do  the  first  act. — Myers  vs.  Metzger,  IS 
Dick.  780. 


2.  Fiance  and  Fiancee. 

The  relations  between  persons  eng 
be  married  are  confidential.  The  intended 
husband  may  not,  either  by  contrivance  or 
omission  obtain  an  agreement  before  mar- 
riage which  deprives  the  intended  wife  of  so 
much  of  the  benefit  which  she  would  have 
obtained  by  the  marriage  that  it  is  reason- 
able to  believe  she  was  misled  into  making 
the  ante-nuptial  agreement.  If  it  is  shown 
that  it  does  have  this  effect,  the  burden  is 
upon  the  representatives  of  the  husband  to 
prove  that  she  acted  with  knowledge  of  the 
sacrifices  which  she  made. — Russell  vs.  Rus- 
sell, 15  Dick.  282.     See  18  Id.  282. 

3.  Grantor  and  Grantee. 

When  a  deed  is  made  conveying  a  lot  of 
bind  for  $14,000  and  co-incidentally,  for  the 
same  consideration,  a  separate  agreement  is 
made  by  the  grantors  in  the  deed  to  convey 
to  the  grantee  an  adjoining  piece  under  cer- 
tain circumstances,  the  deed  and  the  agree- 
ment will  be  considered  in  this  court  as  one 
contract,  one  consideration  operating  as  the 
purchase  money  of  both. — Movers  vs.  Metz- 
ger, 16  Dick.  522.     See  18  Id.  779. 

Such  an  agreement  is  not  a  mere  proposal 
or  option,  from  which  the  owner  of  the  land 
may  vvithdraw  at  his  choice,  keeping  the 
consideration.  It  is  a  purchase  of  a  right 
upon  compliance  with  the  terms  named,  to 
buy  the  lands  referred  to  in  the  agreement. 
—Ibid. 

An  agreement  of  the  owners  of  a  certain 
lot  that  they  will  not  sell  it  without  first 
notifying  an  adjoining  owner  of  the  inten- 
tion to  sell,  and  giving  him  the  privilege  of 
buying  the  ground  at  a  fair  market  price, 
becomes  enforceable  when  the  owners  of  the 
lot,  without  notifying  the  adjoining  owner, 
cause  a  sale  of  it  to  be  made  by  partition 
proceedings  in  this  court.  Such  proceed- 
ings are  a  manifestation  of  an  intention  to 
sell.— Ibid. 

What  is  a  fair  market  price  is  a  matter 
discoverable  by  testimony  on  the  point.  It 
can  be  made  certain  by  evidence,  and  its 
uncertainty  is  therefore  no  ground  on  which 
to  refuse  a  decree  for  performance. — Ibid. 

An  agreement  that  a  lessee  shall  have  an 
option  to  buy,  not  specifying  what  estate 
shall  be  bought,  is.  under  the  circumstances 
of  this  case,  an  agreement  to  convey  an 
estate  in  fee  simple. — McGormick  vs.  Steph- 
any,  16  Dick.  208. 

4.  Husband  and  Wife. 

While  separation  between  husband  and 
wife  in  pursuance  of  mutual  articles  of  agree- 
ment will  not  be  enforced  by  the  decree  of  a 
court  of  equity  because  against  the  policy 
of  our  laws,  yet  the  court  will  not  suffer  a 
husband  who  has  become  possessed  of  the 
property  of  his  wife  by  virtue  of  such  agree- 
ment, to  avail  himself  of  his  own  wrong  in 
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order  to  free  himself  from  the  duty  to  main- 
tain his  wife. — Buttlar  vs.  Buttlar,  12  Dick. 
645. 

In  a  suit  in  equity  brought  by  a  wife 
directly  against  her  husband  to  enforce  an 
agreement  providing  for  payments  of  money 
by  him  for  her  separate  support,  founded 
upon  a  valuable  consideration  passing  from 
the  wife  to  the  husband  (and  for  a  breach 
of  the  covenants  of  which  agreement  the 
wife,  but  for  her  coverture,  could  have  en- 
forced her  remedy  at  law),  the  rules  of  evi- 
dence as  administered  in  a  court  of  law  will  be 
applied,  and  a  defence  which  would  have 
been  overruled  at  law  will  not  be  entertained 
in  equity. — Ibid. 

Payments  accruing  under  such  an  agree- 
ment will  be  decreed  in  equity  in  the  wife's 
behalf  not  only  on  the  general  ground  de- 
clared in  Aspinwal  vs.  Aspinwall,  4  Dick.  Ch. 
Rep.  302,  but  also  for  the  reason  that  the 
husband's  possession  of  the  property  of  the 
wife  for  the  purpose  of  her  support,  fastens 
upon  him  the  obligation  of  maintaining  her. 
—Ibid. 

The  agreement  in  this  case  construed  to 
require  the  husband  to  satisfy  out  of  the  in- 
come of  his  business  and  property  any  de- 
ficiency of  the  rents  collected  by  him  from 
his  wife's  property  to  meet  his  agreed  month- 
ly payments  to  her. — Ibid. 

The  husband's  offer  to  resume  marital 
relations  with  his  wife,  set  up  by  his  answer,  i> 
not  legally  established  when  it  rests  alone 
upon  his  uncorroborated  testimony  to  the 
effect  that  he  made  no  offer  to  her  person- 
ally, but  sent  his  friends  to  make  such  offer; 
nor  can  such  offer,  even  if  made  bona  fide 
and  proved  to  have  been  duly  communicated 
to  her,  defeat  her  right  to  recover  in  this  suit 
tin'  arrears  of  payments  due  her  under  the 
agreement  in  question,  nor  while  the  hus- 
band retains  the  exclusive  use  and  control 
of  the  wife's  property  transferred  to  him  by 
it.— Ibid.    «. 

The  burden  of  proof  is  upon  the  wife  to 
show  the  existence  of  the  gross  disproportion 
which  requires  explanation  from  the  repre- 
sentatives of  the  husband.  It  is  only  when 
this  is  established  that  the  burden  shifts.  If 
the  wife  fails  to.  show  the  existence  of  the 
disproportion,  no  obligation  to  explain  is 
cast  upon  the  representatives  of  the  husband. 
If  it  is  not  shown  that  she  loses  anything  by 
the  ante-nuptial  agreement,  there  is  no  oc- 
casion to  believe  she  was  misled. — Russell  vs. 
Russell,  15  Dick.  2S2.     See  18  Id.  282. 

5.  Joint  Owners. 

Where,  by  an  agreement,  each  party  was 
to  bear  one-half  of  the  expense  of  laying  an 
aqueduct  from  a  spring,  to  be  their  joint 
property,  each  to  be  liable  to  pay  one-half 
of  the  expense  of  repairing,  in  the  absence  of 
any  further  agreement  each  was  entitled  to 
one-half  of  the  water  conveyed  by  the  main 
pipe.     Van  Horn  vs.  Clark,  14  Dick  37. 


Where,  by  an  agreement,  each  of  two  joint 
owners  of  an  aqueduct  was  to  tap  with  a 
three-quarter  inch  pipe,  and  each  party  was 
to  receive  one-half  of  any  amount  collected 
from  others  for  the  privilege  of  using  the 
water,  the  right  of  each  party  is  limited  to 
the  insertion  in  the  main  pipe  of  a  three- 
quarter  inch  service  pipe,  and  each  is  enti- 
tled to  the  same  quantity  of  water. — Ibid. 

Where  the  right  of  each  party  is  limited  to 
the  insertion  of  a  three-quarter  inch  pipe  in 
an  aqueduct  supplying  them  with  water,  and 
one  of  the  parties  makes  other  taps,  and 
permits  a  third  party  to  tap,  without  the 
consent  of  the  other,  he  will  be  enjoined 
from  using  any  taps  other  than  those  con- 
nected with  the  three-quarter  inch  pipe,  and 
the  third  party  from  tapping  the  pipe  at  all. 
—Ibid. 

6.  Non=compos. 

In  a  suit  by  an  administrator  to  reinstate 
and  re-establish  notes  held  by  his  intestate 
(which  had  been  surrendered  and  destroyed 
pursuant  to  such  an  agreement),  on  the 
ground  that  the  agreement  was  void  for  want 
of  mental  capacity  of  the  holder,  evidence 
considered  and  held  to  show  that  the  holder 
was  mentally  competent  to  make  the  agree- 
ment.— Lodge  vs.  Hulings,  18  Dick.  159.  See 
19  Id.  761. 


III.  CONSIDERATION. 

An  agreement  giving  a  stepson  the  entire 
management  of  his  stepmother's  estate,  she 
to  receive  the  profits  and  to  make  a  will  ap- 
pointing him  executor  and  make  his  wife 
sole  legatee,  to  take  effect  after  the  decease 
of  her  son,  in  consideration  of  the  stepson's 
promise  to  take  care  of  herself  and  her  im- 
becile son,  who  has  an  expectancy  of  eleven 
vears,  is  supported  by  a  sufficient  considera- 
tion.— Hart  vs.  Hart,  12  Dick.  543. 

When  she,  being  over  eighty  years  of  age, 
without  counsel,  and  living  with  her  stepson 
under  the  above  agreement,  afterwards 
transferred  her  entire  estate  to  him.  HELD, 
that  the  transfer  was  without  consideration, 
and  voidable  for  undue  influence. — Ibid. 

An  agreement  between  a  holder  of  notes 
and  the  heirs  of  the  deceased  maker  (grand- 
sons of  the  holder)  that  the  heirs  would  pay 
interest  on  the  principal  during  the  life  of  the 
holder,  in  consideration  that  the  holder  would 
surrender  her  claim  to  the  principal  and  de- 
liver the  notes  to  the  heirs  to  be  destroyed, 
is  founded  on  both  a  valuable  and  a  good 
consideration,  and  is  binding  on  the  holder's 
administrator  when  fully  executed  on  the 
part  of  the  holder  by  the  delivery  and  de- 
struction of  the  notes.- — Lodge  vs.  Hulings,  IS 
Dick.  159.     See  19  Id.  761. 


AGREEMENT,  IV,  V,  VI.— AGREEMENT  IN  RESTRAINT  OF  TRADE. 
Parol,  When  Enforceable. — Rescission  Of. — Uncertainty  Of. 


IV.  PAR0L=WHEN11ENF0RCEABLE. 

i  Equity  J  t  will,  where  special  equitable 
grounds  are  shown,  give  relief  notwithstand- 
ing the  statute,  as  in  cases  of  part  perform- 
ance of  parol  contracts,  where  the  party 
seeking  to  enforce  has  so  changed  his  posi- 
tion that  to  apply  the  statute  would  be  to 
aid  rather  than  to  prevent  a  fraud. — Russell 
vs.  Russell,  15  Dick.  282.     See  18  Id.  282. 

The  fact  that  the  party  whom  it  is  sought 
to  charge  has  done  some  act  of  part  perform- 
ance of  the  parol  contract,  is  no  reason  for 
such  equitable  relief. — Ibid. 

Where  a  contract  is  made  in  consideration 
of  marriage,  it  is  thereby  brought  within  the 
operation  of  the  statute,  and  cannot  be 
enforced  if  made  by  parol.  The  subsequent 
marriage  cannot  be  set  up  as  a  part  per- 
formance to  take  it  out  of  the  statute. — Ibid. 


V.  RESCISSION  OF. 

A  party  to  a  contract  cannot  rescind  it  on 
the  ground  of  fraud  and,  at  the  same  time, 
retain  a  benefit  from  its  partial  execution  by 
his  co-contractor. — Russell  vs.  Russell,  18 
Dick.  282. 


VI.  UNCERTAINTY  OF. 

Uncertainty  in  an  agreement  is  fatal  to  a 
claim  for  specific  performance. — Myers  vs. 
Metzger,  18  Dick.  780. 


AGREEMENT    IN    RESTRAINT 
OF    TRADE. 

Where  an  agreement  is  expressed  "We, 
the  undersigned,  do  business  under  the  firm 
name  of  O.  &  Co.,"  and  contains  a  clause 
"We  also  agree  that  we  will  not,  directly  or 
indirectly,  engage  in  business,"  &c,  and  is 
signed  only  by  the  firm  name,  O.  &  Co.,  and 
has  no  words  of  severance,  it  is  a  joint  under- 
taking that  the  firm  of  O.  &  Co.  will  not 
engage,  &c,  and  not  a  several  agreement  that 
its  component  members  will  not. — Trenton 
Potteries  Co.  vs.  Oliphant,  11  Dick.  680. 

Where  an  agreement  not  complete  is  both 
joint  and  several  that  the  covenantors  "will 
not  nor  wilPeither  of  them,  directly  or  indi- 
rectly, engage  in  the  business,"  &c,  and  a 
covenantor  afterwards  takes  part  in  origin- 
ating a  competing  corporation  to  engage  in 
the  business,  rents  property  to  it  for  that 
purpose,  and  actively  participates  in  its  man- 
agement, it  is  a  breach  of  the  covenant.- — 
Ibid. 

Where  the  covenantors  actively  partici- 
pate in^the  management  of  a  business  which 
competes  with   that* which   they  sold,   and 


which  they  agreed  to  abandon,  it  is  a  breach 
of  the  covenant,  whether  they  participate 
in  the  new  venture  as  principals  or  agents  or 
as  members  of  a  partnership  or  as  the  em- 
ployes of,  or  in  the  conduct  of  a  corporation, 
as  its  officers. — Ibid. 

Contracts  in  general  restraint  of  trade — 
that  is,  restraining  a  man  from  pursuing  his 
business  anywhere  in  the  United  States — 
are  void  as  against  public  policy. — Ibid. 

Contracts  in  partial  restraint  of  trade — that 
is,  those  which  restrain  from  pursuing  a  busi- 
ness within  a  defined  area  less  than  the  whole 
country — will  be  enforced  if  the  space  of 
exclusion  is  no  wider  than  is  reasonably  re- 
quired for  the  protection  of  the  covenantee 
in  the  enjoyment  of  the  business  to  which 
the  covenant  relates,  and  not  so  large  as  to 
interfere  with  the  interests  of  the  public. — 
Ibid. 

In  ascertaining  whether  the  exclusion  is 
wider  than  is  required  for  the  protection  of 
the  covenantee,  and  therefore  uselessly  in 
restraint  of  trade,  each  case  will  be  consid- 
ered and  determined  on  the  facts  attendant 
upon  the  particular  transaction. — Ibid. 

The  intention  of  the  purchaser  and  cove- 
nantee, to  produce  from  a  plant  one  of  several 
classes  of  goods  for  which  it  was  used,  does 
not  make  a  covenant  unreasonable  which 
restrains  the  vendor  from  competition  in  the 
manufacture  of  all  the  classes  of  articles 
which  the  plant  could  produce. — Ibid. 

It  is  not  the  intention  with  which  the  cove- 
nantee bought,  but  the  relation  of  the  cove- 
nant to  the  thing  sold,  which  furnishes  the 
guide  by  which  to  ascertain  the  reasonable- 
ness of  the  restraint  imposed  by  the  cove- 
nant.— Ibid. 

Where  the  covenant  as  expressed  is  made 
partial  in  its  area  of  restraint,  only  by  the 
naming  of  exceptions  which  are  colorable  and 
pretentious,  so  that  the  covenant  in  fact  re- 
strains the  covenantor  from  pursuing  his 
business  anywhere  in  the  whole  country,  it 
is  in  general  restraint  of  trade  and  void  as 
against  public  policy. — Ibid. 

Where  the  area  within  which  the  vendor 
and  covenantor  is  excluded  from  competi- 
tion, covers  whole  groups  of  states  over 
which  the  business  sold  did  not  extend,  the 
covenant  is  wider  than  is  necessary  for  the 
protection  of  the  covenantee  in  the  enjoy- 
ment of  the  thing  sold,  and  is  void  as  against 
public  policy. — Ibid. 

If  the  covenant  is  expressed  by  the  parties 
to  exclude  from  the  competition  in  several 
separate  and  distinct  places,  as  to  some  of 
which  the  exclusion  is  reasonable  while  as 
to  others  it  is  not,  the  court  will  consider 
the  covenant  to  be  divisible  and  will  enforce 
it  within  the  reasonable  area;  but  the  court 
will  not  select  from  a  contiguous  area  which 
is  in  itself  unreasonable,  such  a  portion  as 
would,   had   it   been   distinctly   named    by 


AGREEMENT  IN  RESTRAINT  OF  TRADE. 


Agreement  in  Restraint  of  i  radi 


the  parties,  have  beer  deemed  to  be  n  n 
sonable  extent  of  exclusion,  and  thus  force 

the  divisibility  of  1  lie  <■< i\-.-n:mt ,  and  compel 
its  performance  in   the  selectee]  -pace.       II, id. 

It  is  the  business  as  it  existed  at  the  time 

of  the  sale  that   the  vendors  convey,  and  in 

respect  to  which   they  covenanted   not    to 
compete,  and  the  reasonableness  of  the  cove 
nant  restraining  the  vendors  from  competi- 
tion, will  be  tested  by  the  relation  ol 
extent  of  territory  over  which  the  business 

was  done  when  it  was  sold,  to  the  area  from 
which    they   ale   by    Ihe   covenant   excluded. 

If  they  are  not  shut  out  from  any  more  space 
than  is  necessary  to  enable  the  purchaser  and 
covenantee  to  enjoy  the  thing  sold,  the  cove- 
nant is  reasonable  and  will  be  enforced;  if 
they  are  so  excluded  the  covenant  is  inju- 
rious to  the  public  and  will  not  be  enforced. 
—Ibid. 

The  expansion  of  the  business  by  purchases 
of  like  concerns  by  the  covenantees  from  other 
parties,  by  increased  capital  and  by  combi- 
nations and  control  of  production  and  sales, 
will  not  be  considered  to  justify  the  too  great 
breadth  of  the  covenant  when  it  was  made. 
—Ibid. 

When-  the  members  of  a  manufacturers' 
association  produce  nearly  the  whole  quantity 

of  an  article  necessary  to  the  comfort  and 
health  of  a  community,  and  have  agreed  to 
make  their  prices  such  as  the  majority  of 
the  members  shall  prescribe,  a  scheme  to  buy 
and  combine  into  one  company  the  plants 
of  a. majority  of  the  members,  obtain  the 
control  of  prices  at  which  all  the  members 
shall  sell,  put  the  vendors  under  covenants 
not  to  compete,  and  thus  secure  the  ability 
to  dictate  the  prices  which  the  public  must 
pay  for  the  productions  of  all  the  members 
of  the  association,  is  an  effort  to  create  a 
monopoly  in  an  article  of  general  necessity. 
and  is  against  public  policy. — Ibid. 

The  covenants  to  restrain  competition, 
though  they  may  be  several  as  between  tie- 
vendors  and  the  vendee,  will  be  considered 
as  |  (arts  of  a  single  plan  to  secure  a  monopoly . 
If  they  are  executory  a  court  of  equity  will 
not  enforce  them. — Ibid. 

A  letter  giving  an  option  for  a  certain 
period  to  purchase  a  business  and  its  good 
will,  described  the  vendors  thus:  "We,  the 
undersigned,  do  business  under  the  firm 
name  of  Oliphant  &  Co."  It  contained  a 
clause:  ''We  also  agree  that  we  will  not 
directly  or  indirectly  engage  in"  a  competi- 
tive business  within  certain  limits  of  space 
and  tune.  It  was  only  signed  by  the  firm 
name.  The  option  expired,  and  afterwards 
all  the  members  of  the  firm  signed  a  writing, 
addressed  to  the  same  buyer,  extending  the 
option  for  ninety  days,  which  was  to  be 
attached  to  and  made  part  of  the  original 
option.  HELD,  that  the  undertaking  not  to 
engage  in  competitive  business  is  both  joint 
and  several  and  binds  the  firm  and  each 
of  its  members. — Trenton  Potteries  vs.  Oli- 
phant. 13  Dick.  507. 


A  contract  that  the  vendor  of  a  business 
and  its  good  will,  will  not  engage  in  a  com- 
petitive  business,   although    a   cont 
restraint  of  trade,  is  not  opposed  to  public 

policy,  but  is  valid  and  enforceable  when 
restraint  contracted  for  i-  partial  and  i-  rea- 
sonably required  for  the  protection  of  the 
purchaser  in  the  use  and  enjoyment  of  the 
bu  b ircha  ed  and  is  not  otherwise  in- 
jurious to  the  public  interest.  Whether, 
considering  the  changed  conditions  of  trade 
and  business,  such  a  contract  should  now  be 
proi need  against  public  policy  if  the  re- 
straint contracted  for  i-  general,  but  so  broad 
a  restraint  is  reasonably  necessary  for  the 
protection  of  the  purchaser,  quaere.- — Ibid. 

A  <■■  infract  of  the  vendors  of  a  bush 
its  good  will  bound  them  not  to  engage  in 

business  "within  any  Stat 
I  mi-  '1  States  of  America  or  within  the  I)i-- 
trict  of  Columbia,  except  in  the  State  of 
Nevada  and  the  Territory  of  Arizona,  for  the 
period  of  fifty  years."  HELD,  that  the 
description  of  the  places  within  which  the 
contract  restrained  the  vendors  is  a  devisable 
description,  embracing  not  one  whole  area 
but    several    areas    disjunctively   described. 

The  business  which  was  the  subject  of  the 
sale  had  never  been  carried  on  by  the  ven- 
dors in  some  of  the  areas  covered  by  the 
description.  HELD,  further,  that  while  the 
restraint  contracted  for  in  respect  to  such 
areas  may  be  opposed  to  public  policy  and 
the  contract  to  that  extent  may  be  unen- 
forceable, the  restraint  contracted  for  in 
respect  to  areas  within  which  the  business 
had  been  carried  on  was  reasonably  required 
for  the  protection  of  the  purchaser,  and  the 
contract  to  that  extent  is  not  in  opposition 
to  public  policy  and  may  be  enforced. — Ibid. 

When  the  purchaser  of  a  business  and  its 
good  will  i-  a  corporation  empowered  by 
legislative  grant  to  engage  in  carrying  on 
such  a  business  for  the  period  of  its  corporate 
life,  a  contract  by  the  vendor  not  to  engage 
in  competitive  business  for  a  period  sub- 
stantially coincident  with  the  purchaser's 
corporate  life  is  not  unreasonable. — Ibid. 

Eight  manufacturers  of  sanitary  pottery 
ware,  who  produced  nearly  all  of  that  ware 
manufactured  in  this  country,  formed  an 
association  and  agreed  to  regulate  the  price 
of  such  ware  according  to  the  vote  of  a 
majority  of  its  members.  HELD,  that,  assum- 
ing that  such  ware  has  become  a  commodity 
of  so  great  importance  to  public  health  and 
comfort  that  the  public  has  an  interest  in 
its  manufacture  and  sale,  such  a  combination 
is  opposed  to  public  policy  as  creating  or 
tending  to  create  a  monopoly;  contracts 
among  independent  and  unconnected  manu- 
facturers looking  to  the  control  of  the  prices 
of  their  manufacture  by  limitation  of  pro- 
duction, by  restriction  on  distribution  or  by 
express  agreement,  are  opposed  to  public 
interest  and  unenforceable. — Ibid. 
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Simultaneously  with  the  purchase  of  the 
business  in  question,  the  purchaser  also  ac- 
quired by  purchase  four  other  potteries. 
The  five  vendors  had  been  engaged  in  the 
manufacture  of  sanitary  pottery  ware  and 
were  members  of  the  association.  The  pur- 
chaser thus  acquired  a  majority  of  the  mem- 
bers. HELD,  that,  although  the  simultaneous 
purchases  gave  the  purchaser  the  opportunity 
to  control  the  action  of  the  association  and 
such  may  have  been  its  purpose,  the  con- 
tracts of  sale  and  purchase  and  the  incidental 
contracts  connected  therewith  are  not  ren- 
dered invalid  thereby,  but  may  be  enforced; 
tin'  public  interest  will  be  protected  by  in- 
validating the  agreement  for  the  control  of 
prices. — Ibid. 

Each  of  the  five  vendors  contracted  with 
the  purchaser  not  to  engage  in  competitive 
business  in  terms  substantially  like  those 
contained  in  respondents'  contract,  and 
thereby  five  of  the  principal  plants  for  pro- 
ducing sanitary  pottery  ware  became  the 
property  of  one  owner,  and  the  previous 
■  twners  were  excluded  from  using  their  capital 
and  business  experience  and  knowledge  in 
competition  with  the  new  owner.  HELD,that, 
although  contracts  to  restrain  and  limit  com- 
petition in  the  production  of  some  commodity 
in  the  manufacture  and  sale  of  which  the  pub- 
lic have  an  interest  are  repugnant  to  public 
policy,  a  restraint  or  limit  upon  competiton 
may  result  from  contracts  which  the  courts 
are  bound  to  enforce.  Thus,  in  the  absence 
of  legislative  prohibition  (if  such  could  be 
imposed),  courts  would  be  obliged  to  rec- 
ognize and  enforce  contracts  for  the  purchase 
by  an  individual  manufacturer  of  the  busi- 
ness of  his  competitors,  even  to  the  last  one, 
although  such  purchases  tend  to  eliminate 
competition,  and  the  last  purchase  would 
completely  exclude  it,  at  least  for  a  time. — 
Ibid. 

Under  our  liberal  corporation  laws,  cor- 
porations may  be  formed  to  engage  in  and 
carry  on  almost  every  conceivable  manu- 
facture or  trade.  They  are  empowered  to 
acquire  property  and  the  control  of  other 
corporations.  Acts  which  corporations  do 
under  these  broad  legislative  grants  cannot 
be  pronounced  by  the  courts  to  be  repug- 
nant to  public  policy.  The  legislative 
grants  of  power  fix  the  character  and  limit 
of  public  policy  in  that  regard.  A  corpor- 
ation thus  empowered  to  engage  in  and 
carry  on  a  certain  manufacture  may  buy 
the  business  of  its  competitors,  and  courts 
cannot  pronounce  contracts  for  such  per- 
mitted purchases  invalid,  although  they 
tend  to  produce,  and  may  temporarily  pro- 
duce, a  monopoly  of  such  manufacture. 
Ibid.  „     . 

Contracts  incidental  to  such  permitted 
purchases,  and  reasonably  required  to  pro- 
tect the  purchaser  in  the  enjoyment  of  the 
business  purchased,  cannot  be  pronounced 
by  the  courts  to  be  against  public  policy 
for  the  same  reason. — Ibid. 


ALIBI. 

See  Criminal  Law  and  Procedure. 

ALIMONY. 

I.  AGREEMENT  FOR. 
II.  CONDUCT  OF  HUSBAND 

III.  CONDUCT  OF  WIFE. 

IV.  GROUNDS  FOR. 
V.  NOT  ASSIGNABLE. 

VI.  PRACTICE. 

VII.  PROVABLE  IN  BANKRUPTCY. 
Cross  Reference.     Divorce. 


I.  AGREEMENT  FOR. 

Where,  by  articles  of  separation,  a  hus- 
band covenants  to  pay  to  his  wife  a  certain 
sum  per  month  for  her  support  and  she 
agrees  to  accept  such  payments  in  satisfac- 
tion of  alimony,  she  may  maintain  an  ac- 
tion in  her  own  name  to  recover  past-due 
sums. — Mockridge  vs.  Mockridgc,  17  Dick. 
570. 

When  a  wife  voluntarily  separated  her- 
self from  her  husband  on  the  ground  of  his 
cruelty,  but  received  from  him  a  competent 
monthly  support,  there  was  no  such  deser- 
tion on  his  part  as  entitled  her  to  a  divorce 
a  vinculo. — G.  vs.  G.,  1  Rob.  30. 


II.  CONDUCT  OF  HUSBAND. 

After  suit  brought  because  of  such  aban- 
donment and  refusal  of  support,  a  formal 
invitation  by  the  husband  to  the  wife  to 
return  to  his  house,  unaccompanied  by  any 
evidence  whatever  of  a  purpose  to  treat  her 
with  justice  and  consideration,  and  while 
he  yet  continues  to  refuse  even  to  speak 
to  her,  so  that  she  fears  to  return  to  him, 
will  not  relieve  him  from  the  consequence  of 
his  abandonment  and  refusal  to  support 
her. — Parker  vs.  Parker,  12  Dick.  ,">77. 

A  wife  is  not  bound  to  return  to  the  home 
of  her  husband  where  he  is  living  in  open 
adultery  with  another  woman. — Fred  vs. 
Fred.,  1  Rob.  495. 

The  statutory  remedy  for  the  wife  for 
extreme  cruelty  of  the  husband  is  divorce 
a  mensa  et  thoro  and  permanent  alimony; 
but  if  the  cruelty  is  sufficient  to  warrant  a 
divorce  a  mensa  she  may  separate 
from  her  husband,  and  such  separation  will 
constitute    constructive    desertion    on    his 
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part,  and  if  continued  for  the  statutory 
period  will  entitle  her  to  a  divorce  a  vinculo. 
G.  vs.  G.,  1  Rob.  30. 

A  wife  filed  a  bill  for  alimony  on  the 
ground  of  abandonment  and  non-support. 
The  answer  of  the  husband  justified  his 
action  upon  the  alleged  adultery  of  the 
complainant.  HELD,  that  the  complainant 
was  thereupon  entitled  to  introduce  testi- 
mony tending  to  show  her  good  reputation 
for  chastity  and  decorous  conduct  as  a 
wife. — Perkins  vs.  Perkins,  22  N.  J.  L.  J. 
174. 


III.  CONDUCT  OF  WIFE. 

A  wife  divorced  a  mensa  et  thoro  is  still 
under  the  obligation  of  chastity,  and  alimony 
is  conditional  on  her  performance  of  that 
obligation. — G.  vs.  G.,  1  Rob.  30. 


IV.  GROUNDS  FOR. 

On  a  bill  for  alimony,  under  section  20 
of  the  Divorce  act,  there  must  be  both 
abandonment  and  refusal  of  support  to 
justify  a  decree. — Parker  vs.  Parker,  1 2  Dick. 
577. 

Where  the  husband  unjustly  and  untruth- 
fully accused  his  wife  of  unfaithfulness  to 
him,  and  frequently  told  her  that  she 
might  go  to  her  own  home  if  she  did  not 
like  his  proceedings,  and  finally  struck  her 
a  blow  in  the  face,  in  anger,  and  with  such 
force  as  to  injure  her  eyesight,  she  was 
justified  in  separating  from  him,  and  this 
was  an  abandonment  by  him  under  the 
statute. — Ibid. 

Where  the  husband  has  for  years  refused 
and  failed  to  support  his  wife  and  child,  and 
they  have  lived  apart  from  him,  and  he 
definitely  rejects,  without  cause,  the  wife's 
personal  appeal  to  him  for  a  reunion,  such 
a  rejection  is  an  abandonment  by  the  hus- 
band of  his  wife,  within  the  meaning  of  the 
statute. — Ibid. 

In  a  suit  brought  by  a  wife  for  a  limited 
divorce  on  the  ground  of  extreme  cruelty, 
alimony  pendente  lite  was  awarded  her.  She 
subsequently  applied  for  additional  alimony 
pendente  lite  to  enable  her  to  meet  the 
expense  for  tuition  and  books  at  a  law 
school,  of  her  son,  then  in  his  twentieth 
year,  who  lived  with  and  was  chiefly  sup- 
ported by  her.  No  order  has  been  made 
giving  the  custody  of  the  son  to  either 
parent.  The  application  was  granted, 
against  the  opposition  of  the  husband,  who 
testified  that  he  thought  his  son  unfitted  for 
the  law,  and  wished  him  to  go  into  business. 
HELD,  that  the  order  giving  additional  ali- 
mony pendente  lite  to  enable  the  wife, 
against  the  judgment  of  her  husband,  to 
secure  for  the  son  a  professional  education, 
should  be  reversed. — Streitwolf  vs.  Streit- 
wolf,  13  Dick.  570. 


The  right  of  a  wife  to  support  pending 
suit  embraces  a  provision  for  the  suitable 
maintenance  of  herself  and  of  children  who 
are  dependent  on  her,  including  the  ex- 
pense of  ordinary  education,  but  will  not 
be  extended,  against  the  opposition  or  with- 
out the  acquiescence  of  the  husband,  to 
include  the  cost  of  the  professional  training 
of  a  grown-up  son  not  in  the  custody  of  the 
wife. — Ibid. 

On  decree  of  divorce  for  a  wife  of  middle 
age  and  in  good  health,  and  in  great  part 
supporting  herself,  in  the  absence  of  any 
reason  showing  why  permanent  alimony 
should  be  allowed,  an  order  for  the  same 
will  not  be  made. — Abele  vs.  Abele,  17  Dick. 
644. 

Under  P.  L.  of  1902  p.  507  Sec.  19,  which 
provides  that  "pending  a  suit  for  divorce 
or  nullity  or  after  decree  for  divorce"  it 
shall  be  lawful  for  the  court  of  chancery  to 
make  orders  for  alimony,  alimony  may  be 
awarded  to  a  wife  after  a  decree  for  divorce, 
though  the  petition  and  decree  for  divorce 
are  silent  on  the  subject. — McKensey  vs. 
McKensey,  20  Dick.  633. 

Alimony  is  only  allowed  when  the  hus- 
band has  been  guilty  of  a  matrimonial  of- 
fence, and  impotence  is  not  such  an  offence . 
G.  vs.  G.,  1  Rob.  30. 


V.  NOT  ASSIGNABLE. 

A  wife's  claim  for  an  allowance  of  perma- 
nent alimony,  on  a  divorce  a  vinculo,  is  a 
purely  personal  right  and  not  a  property 
right  Alimony  to  be  allowed  and  paid  in 
futuro  is  intended  for  the  personal  benefit 
and  support  of  the  wife,  and  in  its  nature 
is  not  susceptible  of  assignment  by  the  wife 
to  another,  nor  capable  of  being  enjoyed 
by  her  in  anticipation.— Lynde  vs.  Wester- 
velt,  19  Dick.  736. 

A  contract  between  a  wife  and  her  solici- 
tor, providing  that  for  his  services  in  pro- 
curing an  allowance  of  alimony  and  enforc- 
ing its  payment  he  shall  receive  a  share  of  the 
alimony  recovered,  is  void  not  only  because 
the  claim  for  alimony  is  incapable  of  as- 
signment, but  also  because  the  contract  is 
in  contravention  of  public  policy. — Ibid. 


VI.  PRACTICE. 

Although  a  decree  for  alimony  does  not 
reserve  to  the  parties  a  right  to  apply  for  a 
modification  of  the  amount  awarded  when 
the  circumstances  of  the  parties  have 
changed,  yet,  under  the  true  construction 
of  the  Divorce  act,  the  chancellor  may 
entertain  an  application  of  that  kind. — 
Rigney  vs.  Rigney,  17  Dick.  8. 
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Such  application  may  be  by  petition  in 
the  cause  and  must  be  supported  by  proof 
of  such  changed  circumstances  as  justify 
and  require  a  variation  of  the  amount  of 
alimony  allowed. — Ibid. 

A  defendant  who  resists  and  evades  the 
enforcement  of  the  decree  for  alimony  would 
not  be  permitted  to  procure  a  reduction  of 
the  amount  allowed  because  of  changed 
circumstances,  except  upon  the  perform- 
ance of  the  decree  up  to  the  time  when  the 
circumstances  are  shown  to  justify  reduc- 
tion.— Ibid. 

When  a  defendant  has  continued  to  resist 
the  enforcement  of  the  decree  up  to  the 
time  of  his  death,  the  court  will  not  enter- 
tain the  application  of  his  personal  repre- 
sentative for  a  reduction  of  the  alimony 
which  has  accrued. — Ibid. 

"A  divorce  suit  is  practically  kept  open 
by  our  new  statute  after  final  decree  and 
after  enrollment  of  the  decree  for  applica- 
tions for  orders  for  alimony  and  the  main- 
tenance of  children,  even  though  these  mat- 
ters have  not  been  originally  brought  into 
the  suit  by  the  petition  or  bill,  or  by  final 
decree." — McKensey  vs.  McKensey,  20  Dick. 
633. 

In  the  absence  of  proof  that  under  the 
laws  of  a  sister  state  alimony  can  be  given 
in  a  gross  sum,  the  courts  of  this  state  may 
apply  the  law  prevailing  here  in  interpreting 
a  decree  of  a  court  of  such  sister  state, 
which  simply  allows  a  certain  sum  for  ali- 
mony, and  hold  that  such  sum  is  an  install- 
ment on  account  of  alimony,  and  that  the 
decree  does  not  adjudge  the  future  rights 
of  the  parties. — Fred  vs.  Fred,  1  Rob.  495. 

Where  a  wife  sues  under  section  20  of  the 
act  of  April  3rd,  1902  (P.  L.  1902  p.  508), 
and  neither  of  the  parties  was  a  resident 
of  this  state  when  the  bill  was  filed,  and  the 
matrimonial  domicile  was  not  in  the  state 
at  the  time  of  the  neglect  complained  of, 
the  court  has  not  jurisdiction  of  the  suit. — 
Dithmar  vs.  Dithmar,  2  Rob.  533. 


VII.  PROVABLE  IN  BANKRUPTCY. 

A  judgment  for  alimony  and  costs  is  a 
provable  debt  in  bankruptcy  and  the  judg- 
ment creditor  may  be  enjoined  from  its 
further  prosecution. — Van  Orden  vs.  Van 
Orden,  22  N.  J.  L.  J.  305. 


AMENDMENTS. 

I.  AT  LAW. 

1.  By  Substitution. 

2.  Jurisdiction  to  Make. 

3.  Of  Writs  and  Return. 

4.  Of  Indictments. 

See  Criminal  Law  and  Procedure. 

5.  After  Judgment. 

6.  Of  Plea. 

II.  IN  EQUITY. 
Cross  Reference.   Pleading  and  Practice, 


ALLUVION. 

See  Riparian  Rights. 


I.  AT  LAW. 

1.  By  Substitution. 

Application  being  made  by  plaintiff  to 
amend  the  proceedings  so  that  the  action 
may  appear  to  have  been  brought  by  her 
as  widow.     HELD — 

1.  That  the  propriety  of  making  the 
amendment  asked  must  be  determined 
without  reference  to  the  fact  that  plaintiff 
is  both  widow  and  personal  representative 
of  the  deceased;  and  the  amendment  should 
only  be  made  if,  in  case  this  action  had 
been  brought  by  another  person  as  such 
personal  representative,  the  widow  should 
be  permitted  to  substitute  herself  as  plain- 
tiff and  amend  the  proceedings  so  as) to 
present  her  claim  against  defendant. 

2.  Such  an  amendment  would  not  tend 
toward  the  determination  in  this  suit  of  the 
real  question  in  controversy  between  the 
parties  thereto,  but  would  operate  to  insti- 
tute a  new  suit  between  different  parties 
and  presenting  other  questions;  it  is  not  an 
amendment  that  the  court  is  required  to 
make. 

3.  The  amendment  asked  would  be  un- 
reasonably vexatious  to  defendant,  for  it 
appears  on  the  face  of  the  declaration  that 
the  action  was  not  brought  within  the  period 
limited  by  the  laws  of  Pennsylvania  for 
bringing  such  actions. — Lower  vs.  Segal,  31 
Vr.  99. 

2.  Jurisdiction  to  Make. 

The  district  court  has  the  power  of 
amendment  as  fully  as  the  higher  courts. — 
Bocchino  vs.  Cook.  38  Vr.  467. 

3.  Of  Writs  and  Returns. 

The  defendant  in  this  case  was  summoned 
before    a    justices    court    by     his      proper 
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surname,  which  was  preceded  by  (lie  initial 
letter  of  his  Christian  name.  On  the  return 
day  no  regular  appearance  was  entered,  bul 
his  attorney-at-lau  appeared  for  him  and 
objected  to  the  summons  and  moved  to 
set  it  aside  because,  as  he  stated,  tic  lir-t 
or  Christian  name  of  the  defendant  was  nut 

inserted   therein.     The  justice  denied   the 

motion,  and  thereupon  amended  the  sum- 
mons by  inserting  the  proper  Christian 
name  of  the  defendant.  It  was  held,  on 
review,  that  the  justice  had  power  to  amend 

under  the  one  hundred  and  thirty-eighth 
section  of  the  Practice  act  (Gen.  Stat.  p. 
2556),  and  also  under  the  supplement 
thereto,  approved  April  Kith,  1891  (Gen. 
Stat.  p.  2594),  these  acts  having  been  ex- 
tended to  the  practice  of  justices  courts. 
— Abrahams  vs.  Jacoby,  40  Vr.  178. 

If  the  sheriff's  return  to  a  writ  of  attach 
ment  fails  to  show  a  legal  execution  of  it , 
the  return  may  be  amended  according  to 

the  facts.-  -Cord  vs.  Newlin.  42  \  r.   138 


4.  Of  Indictment. 
See  Criminal  Law  and  Procedure. 

5.  After  Judgment. 

This  court  will  not.  upon  a  rule  to  shovi 
cause,  grant  a  new  trial  merely  because  of 
a  variance  between  the  negligence  alleged 
and    negligence   proved,   when    the   variance 

was  not  brought  to  the  attention  of  the  trial 

judge,  and  might  have  been  cured  by  an 
amendment. — Neutze  vs.  Atlantic  City  Hail- 
mad  Co.,  12  Vr.  4i vr . 


6.  Of  Plea. 

In  an  action  upon  a  policy  of  life  insur- 
ance i  lie  defendant  pleaded  thai  the  assured 
had  warranted  that  In-  had  not  within  fif- 
teen years  been  inula-  tin-  care  of  any  phy- 
sician, and  that  the  statement  warranted 
was  false;  the  proof  was  of  a  warranty  that 
the  last  attendance  by  a  physician  was  fif- 
teen years  before.  HELD, thai  the  plea  is 
amendable. — Hanrahan  vs.  Metropolitan 
Life  Insurance  Co.,  43  Vr.  504. 


II.  IN  EQUITY. 

A  defendant  in  foreclosure  will  not  be 
allowed  to  amend  his  answer  so  as  to  get 
the  benefit  of  an  inequitable  forfeiture, 
based  on  non-compliance  of  the  mortgagee, 
a  foreign  corporation,  with  the  requirements 
of  the  Statutes  imposing  conditions  upon 
which  such  corporations  may  transact  any 
business  in  this  state. — Mercantile  Co-oper- 
ative Hank  vs.  Goodspeed,  2  Rob.  ;'.'.t.i. 


ANIMALS. 

I.  CRUELTY  TO. 

II.  LIABILITY  FOR  INJURIES  BY. 

III.  DUTY  OF  RAILROADS  TO 

PROTECT. 

IV.  PROGENY. 


I.  CRUELTY  TO. 
In   taking   possession    and   disposing   of 

property  seized  for  violation  of  "An  act 
for  the  prevention  of  cruelty  to  animals." 
person-  designated  in  that  act  as  "agents  of 

the  New  Jersey  Society  for  the  Prevention 
of  Cruelty  to  Animal,-."  do  not  proceed  as 
representatives  o  ety,  and  the  soci- 

ety is  not  responsible  for  their  conduct,  in 
the  absence  of  any  actual  directions  or 
interference    by    the    society. — Hanna    vs. 

New  Jersey  Society,  Are..  34  Vr.  303. 

The  jurisdiction  conferred  upon  a  justice 
of  the  peace  in  Atlantic  City  by  section  13 
of  the  act  ..f  1880  (Pamph.  1...  p.  2ls,. 
entitled  "An  act  for  the  prevention  of 
cruelty  to  animal-."  is  taken  away  by  the 
act  of  1898.  (Pamph.  I...  p.  556,  30,  31.)— 
New  Jersey  Society,  &c,  vs.  Compton,  42 
\  ;    86. 


II.    LIABILITY  FOR  INJURIES    BY. 

The  plaintiff  Mary  Healey,  while  walking 
along  the  sidewalk  in  a  street  in  the  city  of 
Newark,  was  kicked  by  a  horse  of  the  de- 
fendant, which  a  servant  was  leading  by 
a  halter  on  the  sidewalk.  For  the  personal 
injuries  she  sustained,  this  suit  was  brought, 
and  resulted  in  a  verdict  for  the  plaintiff. 
It  was  neither  alleged  in  the  declaration 
nor  proved  at  the  trial  that  there  was  any 
mischievous  propensity  on  the  part  of  the 
horse.  The  contention  of  the  del',  i 
thai  in  ordertoallow  the  plaintiff  to  recover 
for  the  personal  injuries  sustained, 
a  vicious  or  mischievous  propensity  on  the 
part  "f  the  animal  must  lie  shown  and  the 
scienter  established.  The  trial  judge 
charged  the  jury  that  this  proposition  was 
not  the  law  as  applied  to  this  case. — Healej- 
vs.  Ballantine  &  Son-.  ;;7  Vr.  339. 

Hiding,  driving  or  leading  a  horse  on  a 
public  sidewalk  is  unlawful,  and  the  negli- 
gence which  will  make  the  owner  liable  for 
damages  done  by  it  consists  in  the  fact  that 
the  horse  was  voluntarily  permit!. 
upon  the  sidewalk,  where  it  had  no  right 
to  be.  In  such  a  case  the  owner  will  be 
liable  in  damages  for  an  injury  sustained 
by  one  who  was  lawfully  using  the  sidewalk. 
—Ibid. 
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The  distinction  is  this:  If  domestic  ani- 
mals are  rightfully  in  the  place  where  they 
do  the  injury  complained  of,  the  owner 
will  not  be  liable  unless  he  had  knowledge 
of  the  vicious  propensities  of  such  animals, 
and  in  an  action  for  such  injuries,  knowl- 
edge on  the  part  of  the  owner  must  be 
alleged  and  proved.  But  when  a  horse  is 
where  it  should  not  be,  and  kicks,  the  kick- 
ing is  not  so  far  remote  from  what  is  to  be 
expected  from  the  natural  disposition  of 
horses  that  the  injury  cannot  be  said  to 
follow  in  the  natural  and  obvious  sequence 
from  the  original  wrpngful  act  which  al- 
lowed the  horse  to  get  where  an  opportunity 
of  doing  injury  is  given. — Ibid. 

It  is  not  per  se,  negligence  to  leave  a 
horse  untied  upon  a  public  street  while  the 
driver  is  on  the  sidewalk  loading  or  unload- 
ing his  wagon. — Belles  vs.  Kellner,  37  Vr. 
561.     See  3S  Id.  2.55. 

A  refusal  to  charge  a  request,  in  such  a 
case,  that  "it  is  not  negligence  for  the  driver 
of  a  quiet,  gentle  horse  to  leave  him  untied, 
and  otherwise  unattended,  on  the  side  of  a 
public  highway,  while  the  driver  is  upon 
the  sidewalk,  loading  goods  in  the  wagon," 
is  error. — Ibid. 

One  of  the  essential  grounds  of  defence, 
which  a  defendant  has  the  right  to  have 
stated  to  the  jury,  is  that  the  horse  was. 
and  was  known  to  be.  a  kind  and  gentle 
one. — Ibid. 

Where  the  proof  is  undisputed  that  the 
horse  was  a  kind  and  gentle  one,  and  no 
reference  is  made  to  that  fact  in  the  charge 
of  the  court,  notwithstanding  a  request  to 
that  effect,  it  is  error  which  will  lead  to  a 
reversal. — Ibid. 

From  the  fact  that  a  quiet,  gentle  horse 
was  left  standing  untied  in  the  public  street, 

free  from   the   present f   anything  which 

might  frighten  or  disturb  him,  the  driver 
being  within  from  five  to  eight  feet  of  the 
wagon  to  which  the  horse  was  hitched,  n 
appearing  that  the  driver  had  been  accus- 
tomed to  use  the  horse  in  that  way  for 
many  years  without  an  accident,  no  infer- 
ence can  arise  that  the  act  is  negligent. — 
Ibid. 

A  man  may  keep  a  vicious  doe  for  the 
protection  of  his  home  and  property;  but, 
if  lie  does  so,  he  is  bound  to  exercise  a 
degree  of  care,  commensurate  with  the 
danger  to  others  which  will  follow  the  dog's 
escape  from  his  control,  to  so  secure  it  thai 
it  will  not  injure  anyone  who  does  not  un- 
lawfully provoke  or  intermeddle  with  it; 
if  such  care  is  used,  and  the  dog  neverthe- 
less escapes  and  inflicts  injury,  the  owner 
will  not  be  liable. — De  Gray  vs. Murray,  40 
Vr.  458. 

The  possessor  of  a  dog  is  liable  for  an 
injury  committed  by  the  dog  if  he  had 
notice  of  his  mischievous  propensities. — 
Gladstone  vs.  Brinkhurst,  41  Vr.  130. 


III.  DUTY  OF  RAILROADS  TO 
PROTECT. 

By  section  32  of  the  General  Railroad 
act,  an  absolute  liability  is  imposed  on  a 
corporation  organized  thereunder  for  all 
damages  to  animals  coming  on  its  tracks 
by  reason  of  a  failure  to  erect  such  a  fence 
as  is  thereby  required.  After  such  a  fence 
has  been  erected  it  will  be  liable  for  failure 
to  maintain  the  fence,  when  the  failure  is 
attributable  to  a  neglect  of  duty  in  that 
regard. — Hendrickson  vs.  Philadelphia  and 
Reading  Railroad  Co.,  39  Vr.  612. 


IV.    PROGENY. 

In  the  absence  of  special  equities,  such 
as  the  purchase  of  the  progeny  without  no- 
tice, the  progeny  of  mortgaged  animals  fol- 
lows the  mortgage,  although  it  is  not  ex- 
pressly so  stipulated  therein. — Cumberland 
National  Bank  vs.  Baker,  12  Dick.  569. 


ANNUITY. 

Cross  Reference.       Devise  and  Legacy, 

Wills. 

Where  a  widow  is  entitled  to  an  annuity 
under  her  husband's  will,  her  estate  is  enti- 
tled, on  her  death,  to  that  part  of  the 
annuity  for  the  year  in  which  she  died  thai 
had  accrued  at  the  time  of  her  death,  and 
not  to  the'  entire  annuity  for  the  year.-  - 
Parker  vs.  Seeley,  11  Dick.  110. 

Testator  had  standing  to  his  credit  on  the 
books  of  a  corporation  a  large  sum  as  aecu- 
mulations  of  surplus  income,  which  was  in- 
creased by  dividends  after  his  death.  By 
his  will  he  directed  the  payment  of  legacies 
and  annuities,  which,  if  paid,  would  necessi- 
tate the  use  of  the  fund.  The  executors 
used  part  of  the  fund  to  pay  the  annuities 
without  having  fully  paid  the  legacies,  the 
fund  used  having  been  made  by  the  will 
subject  to  the  payment  of  the  annuities  if 
the  other  income  from  the  estate  was  not 
sufficient,  which  appeared.  HELD,  that  the 
payment  of  the  annuities  was  not  an  im- 
proper use  of  the  fund  which  rendered  the 
executors  as  accountants  personally  liable 
therefor,  the  annuitants  and  legatees  biamr, 
with  one  exception,  the  same  persons.— 
In  re  Woolsey,  1  Rob.  574. 


ANNULMENT  OF  MARRIAGE. 

Cross  Reference.     Divorce. 

When  a  bill  in  equity  for  the  annulment 
of  a  marriage  for  a  cause  not  within  lie 
Divorce  act  has  been  taken  pro  confesso 
in  the  absence  of  any  special  rule  on  the 
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subject,  the  proper  practice  is  to  take  an 
order  directing  complainant  to  produce 
proof  to  sustain  the  allegations  of  the  bill 
and  to  set  down  the  cause  for  hearing. — 
Crane  vs.  Crane,  17  Dick.  21. 

To  annul  a  marriage  for  a  fraudulent 
representation  inducing  the  contract,  it 
must  be  shown  that  the  fraud  affected  an 
essential  of  the  marital  relation. — Ibid. 

When  a  woman  who  is  with  child  conceals 
that  fact  and  induces  a  man  who  has  had 
no  sexual  relations  with  her  to  go  through 
the  ceremony  of  marriage  to  her  in  good 
faith,  and  the  man  on  discovering  the  truth 
separates  from  her  and  files  his  bill  in  this 
court  for  a  declaration  that  the  supposed 
marriage  contract  is  a  nullity  because  of  the 
fraud  she  has  put  upon  him,  he  is  entitled 
to  a  decree  that  the  supposed  marriage  has 
been  void  ab  initio. — Sinclair  vs.  Sinclair, 
12  Dick.  222. 

The  jurisdiction  of  the  court  of  chancery 
to  decree  the  annulment  of  a  marriage  on 
the  ground  of  fraud  is  confined  to  cases  of 
fraud  which  affect  the  essentials  of  marriage, 
and  will  not  be  exercised  if  a  decree  of 
annulment  will  violate  public  policy. — 
Boehs  vs.  Hanger,  3  Rob.  10. 


ANSWER. 

Cross  Reference.   Pleading  and  Practice. 

If  a  defendant  submits  to  answer  he  must 
answer  fully,  and  not  only  as  to  his'knowl- 
edge  of  each  fact  charged;  he  must  "answer 
if  he  have  no  knowledge,  as  to  his  informa- 
tion and  belief  regarding  it. — Thompson  vs. 
North,  1  Rob.  278. 

An  unqualified  admission  on  information 
and  belief  will  dispense  with  proof  of  the 
fact  alleged. — Ibid. 

A  defendant  is  not,  in  answering,  required 
to  obtain  information,  not  in  his  own  or  his 
agent's  possession. — Ibid. 

Exceptions  for"  insufficiency  will  lie  to 
the  answer  of  a  corporation. — Flitcroft  vs. 
Allenhurst  Club,  3  Rob.  13. 


I. 
II. 

III. 


APPEAL. 

FROM  DISTRICT  COURT. 

FROM  JUSTICES  COURT. 

TO  STATE  BOARD  OF 
HEALTH. 


IV.  FROM  CHANCERY. 


V.   FROM  SURROGATE. 
VI.  FROM  PREROGATIVE  COURT. 
VII.   FROM  ORPHANS  COURT. 
Cross  Reference.   Pleading  and  Practice. 


I.  FROM  DISTRICT  COURT. 

"An  act  concerning  appeals  from  district 
courts  in  this  state"  (Pamph.  L.  1892,  p. 
257),  authorizes  an  appeal  from  a  judgment 
rendered  by  the  First  District  Court  of  the 
City  of  Newark  for  a  sum  in  excess  of  8200. 
McGowan  vs.  Metropolitan  Life  Ins.  Co., 
31  Vr.  198. 

In  a  suit  upon  an  appeal  bond  given  to 
remove  a  judgment  from  a  city  district 
court  to  the  common  pleas,  recovered  by 
a  husband  and  wife  against  the  appellant 
for  an  injury  to  the  wife,  the  fact  that  the 
judgment  in  the  common  pleas  was  by 
some  inadvertence  entered  in  favor  of  the 
wife  alone,  was  held  on  review  to  be  no 
defence  to  the  suit.  The  condition  of  the 
bond  was  to  abide  the  judgment  of  the 
common  pleas,  and  the  appellant's  failure 
to  pay  the  judgment  was  held  to  be  a  breach 
of  the  condition. — Rosenberg  vs.  Stover,  38 
Vr.  506. 

The  act  entitled  "An  act  to  provide  for 
and  regulate  appeals  from  any  district 
court  in  any  city  of  the  state  to  the  supreme 
court,"  approved  April  3rd,  1902,  does  not 
give  a  right  of  appeal  from  an  order  of  the 
district  court  refusing  a  new  trial. — -Mitch- 
ell vs.  Erie  Railroad  Co.,  41  Vr.  181. 

Rules  to  show  cause  in  cases  tried  in  the 
district  courts  cannot  be  brought  before 
this  court  bv  appeal. — Haag  vs.  Elizabeth, 
&c,  Railroad  Co.,  41  Vr.  624. 

An  appeal  lies  from  the  district  court 
for  an  error  in  point  of  law  or  upon  the  ad- 
mission or  rejection  of  evidence  only. — 
Pamph.  L.  1902,  p.  565.— Phelps  vs.  Sey- 
mour, 41  Vr.  626. 

An  omission  to  set  out,  in  the  state  of  the 
case  sent  up  to  the  supreme  court  on  appeal 
from  the  judgment  of  a  district  court,  a 
material  fact,  found  by  the  District  Court 
from  the  testimony  submitted  on  the  trial, 
affords  no  ground  for  reversing  the  judg- 
ment.— VanVechten  vs.  McGuire,  41  Vr.  657. 

On  appeal  from  the  judgment  of  a  dis- 
trict court,  in  a  cause  tried  by  the  court 
without  a  jury,  the  state  of  the  case  sent  up 
should  contain,  not  the  testimony  sub- 
mitted by  the  parties  at  the  trial,  but  the 
facts  found  by  the  court  from  such  testi- 
mony.— Ibid. 

The  method  of  appeal  from  a  district 
court  provided  for  by  the  act  approved 
April  30th,  1902  (Pamph.  L.,  p.  565),  is 
concurrent  with  a  review  by  this  court,  upon 
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certiorari,  upon  the  matters  made  appeal- 
able by  said  act  within  the  ten  days  limited 
in  the  act  within  which  an  appeal  may  be 
taken. — Marcus  vs.  Graver,  42  Vr.  95. 

Appeal  from  a  district  court  within  the 
time  limited  by  the  act  of  April  3rd,  1902, 
is  a  matter  of  right  under  that  statute. 
Review  by  certiorari  is  a  matter  of  grace, 
resting  in  the  discretion  of  the  court  or 
justice  allowing  the  writ. — Ibid. 

In  order  to  maintain  an  appeal  from  a 
district  court  under  the  act  providing  for 
such  appeals  (Pamph.  L.  1902,  p.  565),  the 
record  brought  up  must  show,  in  addition 
to  the  other  requirements  of  the  act  a  case 
either  agreed  upon  or  settled  by  the  judge, 
including  the  determination  or  judgment 
of  the  court,  and  the  copies  of  the  case  re- 
quired to  be  furnished  upon  the  argument 
must  also  show  that  these  requirements 
have  been  complied  with,  or  the  appeal  is 
liable  to  dismissal. — Esler  vs.  Camden  and 
Suburban  Ry.  Co.,  42  Vr.  ISO. 

An  appeal  from  the  district  court  to  the 
supreme  court,  under  the  act  of  April  3rd, 
1902  (Pamph.  L.,  p.  565),  is  limited  in  its 
scope  to  questions  of  law  only.  This  court 
will  not  reverse  a  judgment  of  the  district 
court  that  is  based  upon  its  conclusion  upon 
a  mixed  question  of  law  and  fact,  if  the 
conclusion  is  legally  inferable  from  the  facts 
proven. — Burr  vs.  Adams  Express  Co.,  42 
Vr.  263. 

Upon  an  appeal  from  the  district  court, 
the  findings  of  fact  of  the  trial  court  will  not 
be  reviewed  if  there  was  any  testimony  to 
support  them. — McLaughlin  vs.  Beck,  42  Vr. 
380. 

On  an  appeal  from  the  district  court,  only 
such  facts  as  appear  in  a  case  agreed  on  by 
the  parties  or  settled  and  signed  by  the 
judge  can,  according  to  the  act  of  April 
3rd,  1902,  (Pamph.  L.,  p.  565),  be  consider- 
ed in  this  court. — Bierman  vs.  Reinhorn,  42 
Vr.  422. 

Under  section  2  of  the  act  of  April  3rd, 
1902,  providing  for  appeals  from  a  district 
court  to  this  court,  the  judge  of  the  dis- 
trict court  is  not  required  to  "certify  the 
transcribed  stenographic  notes  of  the  trial 
as  the  state  of  the  case  upon  appeal.  He 
is  to  certify  the  facts  found  by  him,  in 
addition  to  the  formal  record  "showing  the 
judgment  in  the  cause,  as  the  state  of  the 
case  on  appeal. — Boland  vs.  Kaveny,  42  Vr. 
488. 

Section  206  to  213,  both  inclusive  of  the 
district  court  act,  approved  June  14th, 
1S98,  have  no  application  to  appeals  to 
this  court  under  the  act  approved  April 
3rd,  1902.  These  sections  relate  to  appeals 
to  the  circuit  court  and  were  declared  un- 
constitutional in  Green  vs.  Heritage,  35  Vr. 
567.— Ibid. 


II.  FROM  JUSTICES  COURT. 

Where  a  party  through  its  own  neglect 
fails  to  file  an  appeal  bond  on  or  before  the 
first  day  of  the  term  of  the  common  pleas 
next  after  the  judgment  is  rendered,  the 
court  of  common  pleas  should  not,  upon 
the  second  day  of  the  term,  permit  the 
appeal  to  be  perfected  and  placed  upon  the 
list  of  causes  for  trial  at  that  same  term. — ■ 
West  Jersey  and  Seashore  Railroad  Co.  vs. 
Miller,  37  Vr.  178. 

Sections  79  to  83  of  the  Justices  Court 
act  (Gen.  Stat.,  pp.  1880,  1891),  require  that 
an  appeal,  if  taken,  be  taken  on  or  before 
the  first  day  of  the  term  of  the  court  of 
common  pleas  held  next  after  the  rendition 
of  the  judgment. — Deacon  vs.  Parry,  39  Vr. 
1S6. 

Where  the  defendant  appeals  from  a  judg- 
ment in  a  justices  court,  after  the  justice 
had  lost  jurisdiction  of  the  cause  by  reason 
of  an  irregular  adjournment,  he  cannot 
take  advantage  of  the  irregularity  by  a 
motion  to  non-suit  when  the  appeal  is 
moved  in  the  common  pleas,  but  must  sub- 
mit to  a  retrial  on  the  merits.  In  order  to 
review  such  irregularity  he  must  proceed 
by  certiorari.  The  two  remedies  are  con- 
current, and  he  must  select  between  them. 
—  Vandervoort  vs.  Fleming,  39  Vr.  507. 

In  an  action,  "concerning  disorderly  per- 
son" under  the  revision  of  1898,  p.  492,  the 
court  of  quarter  sessions  has  no  jurisdic- 
tion on  appeal  unless  a  written  notice  of 
appeal  is  filed  within  five  days  after  trial. 
The  appeal  bond  cannot  prevail  as  a  notice 
of  appeal. — Overseer  of  the  Poor  vs.  Guen- 
ter,  26  N.  J.  L.  J.  48. 


III.    TO  STATE   BOARD  OF 
HEALTH. 

On  appeal  to  the  state  board  of  health  to 
reverse  the  determination  of  a  municipal 
council  and  a  local  board  of  health,  respect- 
ing the  location  of  a  new  cemetery,  the 
state  board  although  acting  judicially,  is 
not  required  to  examine  witnesses  under 
oath  on  matters  in  controversy  before  it. 
— Dodd  vs.  Francisco,  39  Vr.  490. 

The  determination  of  the  board  on  such 
an  appeal  is  presumed  to  rest  upon  proper 
grounds,  and  that  presumption  can  be  over- 
come only  by  the  certificate  of  the  board 
to  the  contrary,  or  by  the  clear  proof  to  the 
contrary  in  case"a  rule  to  obtain  the  board's 
certificate  proves  ineffectual. — Ibid. 

On  such  an  appeal  the  state  board  may 
consider  a  report  made  by  one  of  its  com- 
mittees on  a  previous  hearing  in  regard  to 
the  same  matter. — -Ibid. 

On  such  an  appeal  the  board  is  not  con- 
fined to  the  consideration  of  sanitary  ques- 
tions.— Ibid. 
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IV.  FROM  CHANCERY. 

An  appeal  will  imt  be  entertained  from  a 
decree  of  the  court  of  chancery,  made  in 
accordance  with  instructions  contained  in 
a  remittitur  from  this  court. — Jenkins  vs. 
Guarantee  Trusl  and  Sale  Deposit  Co.,  10 
Dick.  798. 

If  such  decree  is  erroneous,  the  party  in- 
jured thereby  suffers  by  reason  of  the  mis- 
taken conclusion  reached  by  this  court,  and 
his  remedy  is  by  petition  for  a  rehearing  of 
the  original  appeal. — Ibid. 

An  order  containing  a  prohibition  of  pay- 
ment or  transfer  by  or  to  judgment  debtor 
is  appealable.-  -Barr  vs.  Voorhees,  10  Dick. 
561. 

Quaere.  Is  an  order  for  a  further  answer 
appealable. — Manlev   vs.    Mickle,    10   Dick. 

503. 

An  appeal  from  a  decree  directing  an 
account  to  be  taken  will  not  stay  the  ac- 
counting.— Morton  vs.  Beach,  11  Dick.  791. 

The  decision  of  this  court  in  Pennsylvania 
Railroad  Co.  vs.  National  Docks  Railway 
Co.,  9  Dick.  Ch.  Rep.  6-17.  does  not  apply 
to  an  appeal  from  a  decree  direel  ing   I  he 

taking  of  an  account .       Ibid. 

On  appeal  to  this  court,  matters  which 
do  not  appear  to  have  been  adjudicated  in 
the  court  below  and  which  are  not  com- 
plained of  in  the  petition  of  appeal,  w  ill  not 
be  considered. — Cumberland  Lumber  Co.  vs. 
Clinton  Hill  Lumber  Manufacturing  Co., 
12  Dick.  627. 

An  appeal  from  a  filial  decree  in  a  cause 
respecting  lands  and  real  estate,  of  the 
pendency  of  which  notice  has  been  duly 
filed,  pursuant  to  the  provisions  of  section 
57  of  the  Chancery  act.  is  required,  by  the 
provisions  of  section  114  of  the  same  act, 
to  be  taken  within  three  months  from  the 
filing  of  such  decree,  whether  such  decree 
be  in  favor  of  the  complainant  or  of  the 
defendant.— White  vs.  White.  16  Dick.  629. 

While  notice,  under  section  57,  is  ineffec- 
tual before  bill  filed  and  subpoena  served, 
it  may  be  thereafter  filed  at  any  time  before 
final  decree,  and  the  time  for  appeal  will  be 
thereby  abridged. — Ibid. 

An  order  made  by  the  chancellor  under 
the  "Act  empowering  executors  and  trus- 
tees, holding  land  and  real  estate  in  trust, 
to  improve  the  same  and  erect  buildings 
thereon,"  approved  April  9th,  1S97  (P.  L. 
of  1897  p.  190),  is  appealable.— In  re  Miller. 
17  Dick.  764. 

Where  the  proof  leaves  it  doubtful  that 
an  improvement  proposed  under  said  act 
will  be  beneficial  to  the  trust  it  should  not 
receive  judicial  sanction. — Ibid. 

The  appellate  court  need  not  consider 
grounds  for  objection  to  the  decree  below, 
which  were  not   presented  to  the  court  be- 


low, and  an-  not  mentioned  in  the  partition 
of  appeal.-  Boice  vs.Conover,  18  Dick.  273. 

An  order  of  the  curt  of  chancery,  ad- 
judging parties  guilty  of  a  eontempt, 
founded  upon  proceedings  which  are  puni- 
tive in  their  characti  i .  i-  not  appt  a 
See  is  | tick.  Ch.  Rep.  453.  Frank  vs.  Her- 
old,  19  Dick.  371. 

Practice  in  bringing  in  court  of  errors 
and  appeals.— Merritt  vs.  Jordon,  20  Dick. 

770. 

.Neither  by  any  ancient  equity  practice 
inherited  from  the  mother  country,  nor  in 
accordance  with  our  own  constitution  and 
Statutes,  will  an  appeal,  in  a  case  like  the 
present,  lie  to  the  court  of  errors  and  ap- 
peal-, from  a  decree  in  chancery  made  upon 
a  bill  which  has  been  regularly  taken  as 
confessed  against  the  appealing  defendant, 
for  want  of  a  plea,  demurrer  or  answer. — 
New  Jersey  Building,  Loan  and  Investment 
Co.,  vs.  Lord,  21  Dick.  344. 

Neither  in  accordance  with  rule  21  of  the 

court  of  errors  and  appeals,  nor  in  accord- 
ance with  plain  principles  of  justici 
appellant  1m-  permitted  to  assail  a  decree  in 
chancery  upon  grounds  of  appeal  which  are 
nowhere  stated  in  his  petition  of  appeal. — 
11, irl. 

An  order  of  the  court  of  chani 
taining  exceptions  to  an  answer  for  insuffic- 
iency i-  not  a  final  decree  within  the  mean- 
inn  of  the  Chancery  act;  furthermore,  it  is 
not  so  carried  into  a  final  decree,  subse- 
quently made  in  the  cause,  as  to  become 
part  of  it  and  appealable  with  it. — Ibid. 

Relief  by  appeal  from  chancery  is  only 
for  persons  aggrieved  by  the  order  or  decree 
in  question. — Beekhard  vs.  Rudolph.  2  Hob. 
749. 


V.  FROM  SURROGATE. 

An  appeal  will  not  lie  directly  to  the 
ordinary,  from  an  order  of  the  surrogate 
granting  letters  of  administration. — Gris- 
som's  Case,  11  Dick.  373. 

Upon  application  to  reprove  a  will  in 
solemn  form  which  had  prior  thereto  been 
probated  in  common  form.  HELD ,  that  the 
proper  practice  would  be  to  appeal  from  the 
decision  of  the  surrogate  to  the  orphans 
court  and  therefore  the  court  had  no  juris- 
diction on  the  present  petition. — In  re  Cart- 
wright,  26  N.  J.  L.  J.  244. 


VI.    FROM   PREROGATIVE  COURT. 

Where  a  decree  expressing  the  necessity 
for  and  appointing  an  administrator  pend- 
ente lite  of  a  decedent's  estate  is  not  ap- 
pealed from  in  the  time  required  by  law, 
an     appeal     from     a     subsequent     decree 
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appointing  another,  and  fixing  the  amount 
of  security  to  be  given,  and  also  reciting  the 
former  decree  and  declination  of  the  first 
appointee  to  serve,  does  not  call  in  question 
the  necessity  for  the  appointment  of  such 
administrator. — In  re  Davenport's  Appeal, 
21  Dick.  300.     -See  2  Rob.  611. 

An  appeal  which  calls  in  question  only 
the  selection  of  the  person  appointed  as 
administrator  pendente  lite  of  a  decedent's 
estate,  and  the  amount  of  the  security  to 
be  given,  they  being  matters  within  the 
discretion  of  the  court,  is  effective. — Ibid. 


VII.  FROM  ORPHANS  COURT. 

An  heir-at-law  and  next  of  kin  who  was 
not  cited  and  did  not  know  of  or  appear  in 
the  contest  in  the  orphans  court,  is  a  per- 
son aggrieved  by  a  decree  admitting  a  will 
to  probate,  and  may  appeal  therefrom  to 
this  court. — In  re  Young,  1  Rob.  553. 

It  is  discretionary  with  the  orphans 
court,  under  section  8  of  the  "Act  concern- 
ing general  assignments"  (P.  L.  1899  p.  149). 
whether  to  order  a  partial  distribution  of 
the  assets  in  the  hands  of  the  assignee,  and 
an  order  refusing  to  make  such  partial  dis- 
tribution is  not  appealable. — In  re  Brown- 
ingJBrothers,  2  Rob.  751. 

Administrators  pendente  lite  may  always 
be  appointed  when  the  appointment  of  an 
executor  or  a  general  administrator  is  de- 
layed for  any  reason,  or  the  validity  of  a 
will  is  contested.  The}'  arc  officers  <>f  the 
court,  called  into  being  to  aid  the  court — ■ 
in  fact,  to  take  the  place  of  the  court — to 
conserve  the  estate  in  independent  and  dis- 
interested hands  pending  litigation.  Any 
party  in  interest  may  apply  for  their  ap- 
pointment, or  tlic  court  may  appoint  upon 
its  own  motion. — Davenport  vs.  Davenport. 
2  Rob.  Gil. 

The  rule  as  to  the  right  of  appeal  in  such 
cases  as  stated  by  Runyon,  Ordinary,  in 
Diet/ vs.  Diet/..  38  N,  J.  Eq.  (11  Stew.)  483, 
approved. — Ibid. 

An  order  of  an  orphans  court  directing  a 
writ  of  attachment  to  issue  for  an  alleged 
contempt,  made  after  hearing  on  an  order 
to  show  cause,  is  not  appealable. — In  re 
Doland,  3  Rob.  466.     See  Id.  802. 

Where  an  order  directed  a  purchaser  of 

lands  at  an  administrator's  sale  to  com- 
plete the  purchase,  and  also  directed  the 
issue  of  an  attachment  for  contempt  on 
failure  to  complete  the  purchase  within  a 
given  time,  the  first  portion  of  the  order, 
being  appealable,  entitled  the  purchaser  to 
appeal,  irrespective  of  the  appealability  of 
the  second  portion  of  the  order. — Podesta 
vs.  Moody,   3  Rob.  468. 

With  the  consent  of  the  appellant,  the 
orphans  court    may  dismiss  an  appeal  from 


the  decree  of  the  surrogate  admitting  a  will 
to  probate,  without  notice  to  the  persons 
who  may  have  been  cited  to  appear,  and 
without  hearing  the  subject-matter  of  the 
appeal. — In  re  Hynes,  3  Rob.  485. 

An  appeal  from  the  orphans  court  to  the 
prerogative  court  being  allowed  by  statute 
only  to  a  "person  aggrieved"  (P.  L.  1898, 
p.  793  Sec.  204).  HELD,  that  by  an  order 
for  the  issuance  of  process  of  attachment, 
to  bring  in  the  party  to  answer  for  an  al- 
leged contempt,  the  party  accused  is  not 
aggrieved  so  as  to  be  entitled  to  an  appeal, 
following  Coryell  vs.  Holcombe,  9  N.  J.  Eq. 
(1  Stock.)  650.— In  re  Doland,  3  Rob.  802. 


APPEARANCE. 

Cross  Reference.     Attachment. 
Pleading  and  Practice. 
Process. 

A  special  appearance,  entered  for  the  sole 
purpose  of  objecting  to  the  jurisdiction  of 
the  court,  will  not  be  stricken  out  because 
filed  without  any  special  leave  or  order  of 
the  court. — Groel  vs.  United  Electric  Co.  of 
New  Jersey,  2  Rob.  249. 


APPORTIONMENT. 

APPORTIONMENT  OF  RENT. 

See  Landlord  and  Tenant. 


ARBITRATION. 

See  Award  and  Arbitration. 


ARCHITECTS. 

Cross  Reference.    Building.    Contracts. 

Under  the  act  entitled  "An  act  to  regu- 
late the  practice  of  architecture,"  approved 
March  24th,  1902  (Pamph.  L.  p.  54),  creat- 
ing the  state  board  of  architects,  and  requir- 
ing persons  aboul  to  engage  in  the  practice 
of  architecture  to  submit  to  examination 
and  obtain  a  certificate  from  the  state 
board,  it  is  provided  that  any  person  who 
shall  at  the  time  of  the  passage  of  the  act 
lie  engaged  in  the  practice  of  architecture 
in    tlii-  State  and  shall  present    to  the  state 
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board  an  affidavit  to  that  effect,  shall  be 
entitled  to  receive  such  certificate  upon  the 
payment  of  the  regular  fee.  The  prosecu- 
tor presented  his  application  in  due  form, 
accompanied  by  his  affidavit,  showing  that 
he  was  engaged  in  such  practice  in  this  state 
at  the  time  of  the  passage  of  the  act.  He 
was  afterwards  examined  before  the  board 
upon  the  facts  stated  in  the  affidavit  and 
as  a  result  the  board  rejected  the  applica- 
tion. HELD,  on  review,  that  the  refusal  of 
the  certificate  was  not  justified  by  the  facts 
developed  and  that  the  action  of  the  board 
should  be  reversed  and  that  a  certificate 
should  issue. — Cardiff  vs.  Board  of  Archi- 
tects, 40  Vr.  172. 


ARREST. 

Cross  Reference.     Criminal  Law  and 
Procedure. 

A  passenger  upon  a  railroad  train  who 
has  been  illegally  arrested  by  the  agents  of 
the  company  for  riding  beyond  the  station 
to  which  he  has  paid  his  fare — the  train 
upon  which  he  was  traveling  not  having 
stopped  at  that  station — is  entitled  to  com- 
pensation from  the  company  for  such  phys- 
ical injuries  as  he  may  have  sustained,  and 
for  the  injury  to  his  feelings  resulting  from 
the  indignity  to  which  he  has  been  sub- 
jected, but  he  is  not  entitled  to  recover 
punitive  damages. — Cone  vs.  Central  Rail- 
road Co.,  33  Vr.  99. 

Under  the  peculiar  circumstances  of  this 
case,  the  bail  to  the  sheriff  should  be  dis- 
charged and  money  deposited  with  the  sheriff 
as  additional  security  should  be  returned  to 
the  bail,  without  formal  surrender  of  the  de- 
fendant. Lowenthal  vs.  Wagner.  40  Vr. 
129. 

An  officer,  when  resisted  in  lawfully  mak- 
ing an  arrest,  is  not  justified  in  killing  the 
offender  for  the  purpose  of  guarding  his 
person  from  bodily  harm,  unless  the  injury 
threatened  is  a  serious  one. — State  vs. 
Hickey,  41  Vr.  623. 

A  constable  cannot  arrest  without  a  war- 
rant unless  he  sees  the  offence. — State  vs. 
Schmitt,  21  N.  J.  L.  J.  123. 

Affidavit  purporting  to  be  made  by  one 
person  and  signed  by  another.  Affidavit 
does  not  show  that  defendant  is  about  to 
remove  any  of  his  property  out  of  the  jur- 
isdiction of  the  court,  or  that  he  has  prop- 
erty or  rights  in  action  which  he  fraudu- 
lently conceals,  or  that  he  has  assigned, 
removed  or  disposed  of,  or  is  about  to  re- 
move, assign  or  dispose  of,  any  of  his  prop- 
erty with  intent  to  defraud  his  creditors, 
or  that  the  defendant  fraudulently  con- 
tracted the  debt  or  incurred  the  obligation 
respecting  which  this  suit  is  brought.  HELD, 


affidavit  to  hold  to  bail  illegal  and  that 
order  to  hold  to  bail  must  be  set  aside. — 
Anonymous,  25  N.  J.  L.  J.  200. 

Plaintiff  obtained  a  decree  for  alimony 
and  costs  in  New  York.  The  defendant, 
her  husband  removed  to  Jersey  City  and 
was  about  to  remove  thence  to  Baltimore. 
A  capias  was  issued  upon  an  action  of  con- 
tract. HELD,  on  application  to  set  aside  the 
order  that  the  plaintiff's  affidavit,  does  not 
prove  a  demand  cognizable  in  this  court. 
The  parts  of  the  affidavit  not  being  suffi- 
cient. It  has  been  settled,  however,  that 
a  suit  will  lie  in  this  state  as  on  contract, 
to  recover  alimony  awarded  by  a  decree 
of  a  competent  court  of  another  state. — 
Innes  vs.  Innes,  26  N.  J.  L.  J.  13. 

Facts  examined  and  defendant  discharged, 
inasmuch  as  the  cause  of  action  is  merged 
in  the  New  York  judgment  and  that  suit 
can  only  be  commenced  here  on  that  judg- 
ment, and  hence  that  fraud  in  the  inception 
of  the  contract  cannot  be  alleged  as  a  ground 
for  arrest  in  an  action  on  that  judgment. — 
Peddie  vs.  Ball,  28  N.  J.  L.  J.  21. 


ASSAILT. 

Cross  Reference.     Criminal  Law  and 
Procedure. 

Where,  in  an  action  for  assault,  it  ap- 
peared that  one  of  the  defendants  was  an 
employe  of  the  co-partnership  defendants, 
and  that  he  was  engaged  in  the  business 
of  his  employment  at  the  time  of  the  as- 
sault, and  one  of  the  firm  was  actually 
present  and  encouraging  him  to  commit  the 
assault. — HELD ,  that  the  non-suit  was  prop- 
erlv  refused. — Grossbart  vs.  Samuel,  36  Vr. 
543. 

Where  a  declaration  charged  that  a  mu- 
nicipal corporation  by  its  agent  duly 
authorized,  empowered  and  directed  so  to  do, 
committed  upon  the  plaintiff  a  tort  con- 
sisting of  assaults,  batteries  and  false  im- 
prisonment, it  was  held,  on  demurrer,  that 
this  was  a  sufficient  allegation  of  the  tor- 
tious act  by  the  corporation  that  the  details 
of  the  authorization  was  a  matter  for  proof 
at  the  trial  rather  than  a  necessary  allega- 
tion in  the  pleading. — -Wallace  vs.  Newark, 
40  Vr.  495. 

The  demurrer  to  such  a  declaration  ad- 
mits that  the  acts  complained  of  were  not 
ultra  vires,  but  that  the  agents  of  the  cor- 
poration had  competent  authority  to  com- 
mit the  assaults.  Whether  they  actually 
had  such  authority  is  a  question  of  fact, 
to  be  determined  at  the  trial. — Ibid. 

In  an  action  for  assault  and  battery  the 
defendant  is  not  entitled  to  call  upon  the 
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judge  to  charge  the  law  of  self-defence 
where  the  general  issue  alone  is  pleaded. — 
Blackmore  vs.  Ellis,  41  Vr.  264. 

In  an  action  of  tort  for  an  assault  and 
battery,  where  the  evidence  shows  prima 
facie  that  the  assault  was  committed,  the 
defence  of  son  assault  demesne,  in  order 
to  be  available,  must  be  specially  pleaded. 
— Lutlopp  vs.  Heckmann,  41  Vr.  272. 


ASSESSMENTS. 

See    Boroughs;    Corporations;    Insur= 

?nce;    Municipal  Corporations; 

Taxation;    Townships. 


ASSESSORS. 
Cross  Reference.    Taxation. 

The  act  of  March  9th,  1896  (Pamph.  L., 
p.  55),  by  its  title  and  the  body  of  the  act, 
relates  only  to  town  assessors.  The  act 
does  not  apply  to  townships. — Crookall  vs. 
Matthews,  32  Vr.  349.     A.  33  Id.  779. 


ASSIGNMENTS. 

I.  FOR  BENEFIT  OF  CREDITORS. 

1 .  Power  of  Assignee. 

2.  Jurisdiction. 
Rights  of  Creditors. 
Distribution. 
Title  of  Assignee. 
Notice. 

7.  As  Affecting  Joint  Obligee. 

II.  OPERATION  AND  EFFECT. 

III.  EQUITIES  OF  PARTIES. 

IV.  WHAT  MAY  BE  ASSIGNED. 

V.  VALIDITY  OF. 

VI.  ESSENTIALS  OF. 
Cross  References.  Judgments;   Liens; 
Mortgages. 


I.  FOR  BENEFIT  OF  CREDITORS. 

1.  Power  of  Assignee. 

Where  there  is  a  voluntary  assignment 
by  the  mortgagor  for  the  equal  benefit  of 
creditors  the  assignee  may  set  aside  the 
chattel  mortgage  given  by  the  mortgagor, 
when  it  is  fraudulent,  to  the  extent  thai  tin- 
property  is  needed  for  the  payment  of  debts, 
but  he  cannot  intervene  to  set  it  aside  when 
it  is  given  in  good  faith  for  value,  because 
the  mortgagee  has  failed  to  record  it  as  the 
statute  requires. — Wimpfheimer  vs.  Perrine, 

1  Rob.  597. 

Under  an  involuntary  assignment  the  re- 
ceiver or  assignee  may  set  aside  a  chattel 
mortgage  for  fraud,  or  for  the  neglect  of  the 
mortgagee  to  have  it  recorded  according  to 
the  requirement  of  the  statute. — Ibid. 

2.  Jurisdiction. 

A  New  Jersey  orphans  court  has  no  juris- 
diction of  an  assignment  for  the  benefit  of 
creditors  in  Pennsylvania,  protecting  credi- 
tors substantially  as  provided  by  the  New 
Jersey  statute,  though  assets  exist  in  New 
Jersey  and  the  assignment  is  recorded  there. 
In  re  Browning  Brothers,  21  Dick.  302.    See 

2  Rob.  751. 

An  assignment  for  the  benefit  of  creditors, 
executed  in  Pennsylvania,  with  nothing  in 
the  instrument  to  indicate  that  it  is  to  be 
performed  elsewhere,  is  a  Pennsylvania  con- 
tract, without  reference  to  the  domicile  of 
the  assignor. — Ibid. 

After  a  corporation  makes  a  general  as- 
signment for  the  benefit  of  its  creditors,  it 
may  be  adjudged  insolvent,  a  receiver  ap- 
pointed, the  assignee  removed  and  all 
further  proceedings  with  regard  to  such 
insolvency  conducted  under  the  jurisdiction 
of  the  court  of  chancery. — Gilroy  vs.  Som- 
erville  Woollen  Mills,  1  Rob.  479. 

A  deed  of  assignment  for  the  benefit  of 
creditors  was  executed  in  Philadelphia  by 
two  partners  engaged  in  business  in  that 
city,  one  of  whom  resided  in  Pennsylvania 
and  the  other  in  New  Jersey;  it  was  ac- 
knowledged as  required  by  the  Pennsylvania 
statute,  the  trust  was  accepted  in  Phila- 
delphia by  the  assignee,  and  the  deed  was 
there  recorded;  subsequently  it  was  ac- 
knowledged as  required  by  the  New  Jersey 
statute,  and  recorded  in  New  Jersey;  the 
assignors  did  not  annex  to  the  deed  an 
inventory  and  list  of  creditors,  as  required 
by  the  New  Jersey  statute;  the  assignee  filed 
a  complete  inventory  and  gave  bond  in 
Pennsylvania  for  an  amount  sufficient  to 
cover  the  whole  estate;  subsequently  he 
filed  a  partial  inventory  and  gave  bond  in 
New  Jersey  for  an  amount  less  than  the 
appraised  value  of  the  New  Jersey  assets; 
thereafter  he  proceeded  for  more  than  a 
year  in  the  New  Jersey  court  alone.  H  ELD, 
that  the  assignors  and  assignee  had  elected 
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to  have  the  estate  administered  in  Penn- 
sylvania; that  the  assignee  could  not,  after 
such  election,  divide  the  administration  of 
the  assets  between  the  courts  of  the  two 
states,  and  that  the  orphans  court  in  New 
Jersey  had  no  jurisdiction  of  ^he  matter. — 
In  re  Browning  Brothers,  2  Rob.  751 . 

3.  Rights  of  Creditors. 

Upon  exceptions  to  final  account  of 
assignee,  the  assignee  filed  a  petition  for 
advice  and  directions  concerning  the  evi- 
dence relating  to  the  sale  of  certain  stocks 
and  realty.  HELD,  that  both  these  trans- 
actions tend  to  excite  suspicion  and  awaken 
vigilance.  Such  conveyances  can  stand 
only  on  the  ground  of  their  entire  bona  fides, 
and  the  burden  of  proof  in  this  respect  under 
such  circumstances  is  manifestly  on  the 
grantees.— Demarest  vs.  Terhune,  18  N.  J. 
Eq.  532  followed.  In  re  Elmer,  24  N.  J. 
L.  J.  692. 

Where  the  assignee  in  a  deed  for  bene- 
fit of  creditors  is  dead,  or  it  is  charged  that 
in  the  conduct  of  the  assignment  the  as- 
signee has  perpetrated  a  fraud,  any  creditor, 
whose  claim  has  been  proved  and  admitted, 
may  bring  suit  to  enforce  the  assignment 
for  the  benefit  of  himself  and  of  the  other 
pn  iving  creditors. — Loucheim  vs.  Casperson, 
16  Dick.  529. 

Non-proving  creditors  have  no  status  to 
be  admitted  as  parties  complainant  in  such 
a  suit,  nor  can  it  be  extended  to  enforce 
claims  against  the  decedent  assignor's  estate 
acquired  after  the  assignment. — Ibid. 

A  subsequent  voluntary  donee  of  prop- 
erty assigned  for  benefit  of  creditors  must 
account  for  the  same  to  the  proving  creditors. 
—Ibid. 

4.  Distribution. 

It  is  discretionary  with  the  orphans  court, 
under  section  8  of  the  "Act  concerning  gen- 
eral assignments"  (P.  L.  1S99  p.  149). 
whether  to  order  a  partial  distribution  of 
the  assets  in  the  hands  of  the  assignee,  and 
an  order  refusing  to  make  such  partial  dis- 
tribution is  not  appealable. — In  re  Brown- 
ing Brothers,  2  Rob.  751. 

5.  Title  of  Assignee. 

An  assignment  passes  title  to  all  the 
property  whereof  the  assignor  is  possessed 
or  to  which  he  is  entitled  at  the  time  of  the 
delivery  of  the  assignment,  whether  such 
property  is  mentioned  in  the  deed  or  sched- 
ules annexed  or  not. — Loucheim  vs.  Casper- 
son, 16  Dick.  530. 

6.  Notice. 

The  statute  required  that  the  assignee  for 
the  benefit  of  creditors  should  notify  cred- 
itors to  bring  in  their  claims  within  a  pre- 
scribed   time   or   be   forever   barred.     The 


notice  given  was  to  bring  in  such  claims  or 
else  be  forever  barred  from  coming  in,  un- 
less by  special  order  of  the  court  on  an 
application  made  to  it  for  that  purpose. 
HELD,  that  the  notice  was  not  in  conformity 
with  the  statutory  requirement. — Elmer's 
case,  15  Dick.  343. 

7.  As  Affecting  Joint  Obligee. 

On  a  joint  bond,  if  one  of  the  obligors 
makes  an  assignment  under  the  statute  for 
the  benefit  of  his  creditors,  and  the  obligee 
of  the  bond  presents  his  claim  growing  out 
of  the  bond  to  the  assignee,  his  right  to  sue 
on  the  bond  is  thereby  forfeited. — Munvan 
vs.  French,  31  Vr.  12. 


II.  OPERATION  AND  EFFECT. 

An  assignment  of  a  bond  for  the  payment 
of  money,  not  limited  in  its  scope,  carries 
with  it  to  the  assignee  a  guaranty  of  such 
payment  connected  with  the  bond  and  in- 
tended to  secure  it.— Wooley  vs.  Moore,  32 
Vr.  16. 

Equitable  assignments  as  between  them- 
selves, also  operate  in  the  order  of  their 
presentation,  but  their  payment  is  post- 
poned until  the  notices  of  the  workmen  and 
materialmen  have  first  been  satisfied  in  the 
manner  above  stated. — Donnelly  vs.  Johnes, 
13  Dick.  442. 

Testator's  will  gave  half  the  proceeds  of 
a  mortgage,  in  which  he  was  mortgagee,  to 
his  son,  and  his  son's  will  gave  his  wife  a 
life  estate  in  such  proceeds,  with  remainder 
to  his  several  children.  During  the  life  of 
the  widow  one  of  the  children  assigned  his 
interest  in  the  estate  of  his  "grandfather." 
in  so  far  as  such  mortgage  was  concerned. 
HELD,  that  in  equity  such  assignment  car- 
ried the  child's  interest  in  the  remainder  of 
the  fund.— Dixon  vs.  Bentley,  2  Rob.  108. 

Where  the  assignment  of  the  assignor's 
interest  as  remainderman  in  a  certain  fund 
expressed  a  consideration  of  S550,  when  his 
interest  was  over  $2,700,  and  the  business 
of  the  assignee  was  that  of  lending  money, 
and  the  attorneys  who  negotiated  an  as- 
signment from  the  assignee  to  another  had 
their  attention  called  to  the  question  of  the 
probability  that  the  assignment  was  merely 
a  mortgage,  the  latter  assignee  was  charge- 
able with  notice  that  the  assignment  was 
merely  a  mortgage. — Ibid. 

A  power  of  attorney  to  complainant  to  col- 
lect all  moneys,  legacies,  bequests. inheritance 
and  distributive  share  of  defendants  in  a  cer- 
tain estate,  and  for  his  taking  possession  of 
and  attending  to  all  landed  property  which 
they  may  be  entitled  to  as  heirs  of  deceased, 
and  assigning  to  complainant  such  an  interest 
in  the  property,  estate  or  inheritance  to 
which  they  are  entitled  as  heirs  or  next  of 
kin  as  will  secure  to  complainant  his  fees 
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for  services,  not  to  exceed  fifty  per  cent. 
of  "our  distributive  share  of  said  dece- 
dent's estate  as  such  heirs  or  next  of  kin," 
does  not,  by  the  words  "distributive  share," 
in  view  of  the  word  "heirs,"  limit  the  as- 
signment to  personal  property. — Adams  vs. 
Schmitt,  2  Rob.  169. 

On  an  equitable  assignment  of  money 
to  be  earned  in  the  future  by  the  assignor, 
the  assignee  acquires  no  lien  on  the  money 
unless  the  assignor  has  earned  it. — Cogan  vs. 
Conover  Manufacturing  Co.,  3  Rob.  358. 
See  Id.  809  and  816. 

An  assignment  of  an  account  not  yet  due, 
if  absolute  in  form,  is  not  to  be  construed 
as  a  mere  covenant  to  pay  out  of  the  fund 
because  the  assignor  therein  agrees  to  act 
as  agent  of  the  assignee  in  collecting  the 
money. — Cogan  vs.  Conover  Mfg.  Co.,  3  Rob. 
809. 

A  covenant  not  to  sell  or  assign  a  lease 
is  not  broken  by  an  assignment  by  a  re- 
ceiver appointed  for  the  lessee  after  execu- 
tion of  the  lease. — Fleming  vs.  Fleming  Hotel 
Co.,  3  Rob.  715. 

The  record  of  an  assignment  of  a  mort- 
gage is  constructive  notice  of  its  existence 
and  contends  to  one  who  takes  a  subse- 
quent mortgage  on  the  premises,  and  also 
that  the  assignor  has  no  authority  to  pro- 
cure the  cancellation  of  the  assigned  mort- 
gage.— Higgins  vs.  Jamesburg  Mutual  B.  & 
L.  Association,  1  Rob.  525. 


Ill,  EQUITIES  OF  PARTIES. 

The  assignee  may  maintain  an  action  on 
such  guaranty  in  his  own  name  when  the 
assignment  was  made  prior  to  the  amend- 
ment  of  section  19  of  the  Practice  act  (Rev. 
p.  850),  by  the  act  of  March  4th,  1890  (Gen. 
Stat.  p.  2591,  Sec.  340),  by  the  original 
terms  of  said  section  19. — Wooley  vs. 
Moore,  32  Vr.  16. 

Where  a  suit  is  brought  by  the  assignee 
of  a  chose  in  action  in  his  own  name,  pur- 
suant to  the  authority  of  the  act  of  1890 
(Gen.  Stat.  p.  2591,  sec.  340),  and  a  demand 
is  made  by  the  defendant  before  pleading 
for  a  bill  of  particulars  of  the  plaintiff's 
demand  and  for  a  copy  of  any  bond,  note, 
contract,  deed,  record  or  writing  on  which 
the  .declaration  is  founded,  in  accordance 
with  section  236  of  the  Practice  act  (Gen. 
Stat.,  p.  2572)  the  plaintiff  must  furnish 
the  defendant  with  a  copy  of  the  assign- 
ment of  such*  chose  in  action,  in  addition 
to  such  other  writings  as  constitute  the 
foundation  of  the  action,  or  be  barred  from 
all  claim  under  the  declaration. — Cullen  vs. 
Woolverton,  34  Vr.  644. 

The  admission  of  such  an  assignment  in 
evidence  over  defendant's  objection  after 
such  demand  made  and  failure  to  furnish  a 
copy  of  the  same.     HELD,  under  the  cir- 


cumstances of  the  present  case,  to  be  re- 
versible error. — Ibid. 

Notice  of  an  assignment  of  a  debt  due 
from  a  town  incorporated  under  the  act 
of  1895(Pamph.  L.,p.  218)  given  to,  or  served 
upon,  the  treasurer  alone  of  such  town,  and 
not  upon  the  town  council  or  its  chairman, 
or  members,  or  some  officer  thereof,  whose 
duty  is  to  communicate  the  same  to  the 
council,  and  of  which  assignment  the  said 
council  had  no  knowledge,  will  not  be  such 
notice  of  the  assignment  as  will  prevent  the 
payment  of  the  debt  due  to  the  assignor, 
and  such  payment  will  be  a  defence  to  any 
action  at  law  by  the  assignee  against  the 
town  for  the  amount  of  money  so  assigned. 
—Miller  vs.  Stockton,  35  Vr.  614. 

The  treasurer  of  the  town  under  this  stat- 
ute is  not  an  official  representing  the  town 
in  such  matters.  His  duties  extend  no 
farther  than  to  receive,  safely  keep  and 
disburse  the  moneys  of  the  town  under  the 
direction  of  the  town  council,  upon  a  war- 
rant of  the  council  drawn  upon  him,  signed 
by  the  chairman  and  attested  by  the  town 
clerk,  which  warrant  can  be  drawn  upon 
him  only  in  pursuance  of  an  order  or  reso- 
lution of  the  council  passed  at  a  stated 
meeting,  and  notice  to  him  alone,  or  to  a 
like  official,  of  the  assignment,  would  not 
be  notice  to,  nor  would  it  bind  the  corpora- 
tion, nor  is  he  an  officer  whose  official  duty 
requires  him  to  communicate  such  notice 
or  the  knowledge  thereof  to  the  council. 
Quaere.  Can  there  be  a  recovery  at  law 
upon  a  partial  assignment  of  such  a  debt 
due  to  the  assignee  in  any  event,  even 
though  it  be  the  whole  or  a  part  of  a  bal- 
ance due  upon  a  final  payment?  Is  it  not 
entirely  a  subject-matter  over  which  equity 
has  exclusive  jurisdiction? — Ibid. 

A  building  contract  provided  that  any 
assignment  by  the  builder  of  money  due  or 
to  grow  due  to  him  on  the  contract  should, 
at  the  option  of  the  other  party,  be  null 
and  void.  HELD,  that  if  the  other  party, 
on  being  notified  by  the  assignee  of  such 
an  assignment,  did  not  object  to  the  assign- 
ment for  two  months  thereafter,  when  the 
assignee  brought  suit,  the  option  had  then 
expired,  and  the  assignment  was  valid. — 
Turner  vs.  Wells,  35  Vr.  269. 

One  to  whom  a  claim  is  assigned  as  col- 
lateral security  is,  on  the  claim  being  paid, 
entitled  to  receive  the  money,  the  debt  for 
which  the  collateral  was  given  not  having 
been  paid,  even  if  it  was  not  due. — Todd  vs. 
Meding,  11  Dick.  83. 

Though  only  part  of  a  claim  is  assigned, 
the  debtor,  having  notice  of  the  assignment, 
cannot  ignore  it  and  pay  the  whole  debt  to 
the  original  creditor. — Ibid. 

Where  one  assigned  a  trade  secret,   but 
did  not  become  the  owner  thereof  until  sub- 
sequently, his  assignee  took  title  l>\   e 
pel. — Vulcan    Detinning    Co.    vs.  American 
Can  Co.,  1  Rob.  243. 
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A  remote  assignee  of  an  assignment  of 
tlic  assignor's  interest  as  remainderman  in 
a  eel  tain  fund  who  was  chargeable  with 
notice  that  the  assignment  was  originally 
a  mere  mortgage,  was  not  entitled  to  re- 
cover as  against  the  assignor  the  amount 
which  he  gave  for  the  assignment,  but 
merely  the  amount  which  it  was  given  to 
secure. — Dixon  vs.  Bentley,  2  Rob.  108. 

One  having  an  interest  as  remainderman 
in  a  fund  held  by  the  receiver  of  his  father's 
estate,  while  in  financial  difficulties,  sold  his 
interest  for  $600,  though  its  actual  value 
was  $2,700,  but  thereafter  he  encouraged 
the  assignee  to  purchase  another  interest  in 
the  fund,  relying  on  the  belief  that  he  had 
secured  the  remainderman's  interest,  and 
the  remainderman  made  no  objection  or 
assertion  that  he  had  any  equity  against 
the  holder  of  his  assignment.  HELD,  that 
the  assignee  was  entitled  to  a  decree  estab- 
lishing his  ownership  to  the  remainderman's 
interest  in  the  fund,  subject  to  the  right 
of  the  receiver  to  his  commissions  and  ex- 
penses and  to  the  right  of  others  having  an 
interest  in  the  fund  to  be  protected  against 
any  depletion  of  the  remainder  of  the  fund 
by  the  demand  of  further  debts  of  the  estate. 
—Ibid. 

A  corporation  assigned  as  collateral  secur- 
ity for  a  debt  the  first  payment  on  an 
executory  contract  for  two  condensers  to 
be  made  by  it;  one  condenser  was  substan- 
tially completed  and  actually  delivered  to 
the  vendee  prior  to  the  appointment  of  a 
receiver  of  the  vendor  corporation,  and  the 
price  was  subsequently  paid  to  the  receiver. 
HELD,  that  the  assignee  was  entitled  to  the 
fund  to  the  extent  of  the  price  of  the  con- 
denser actually  delivered  as  far  as  needed 
to  pay  the  debt  secured. — Cogan  vs.  Cono- 
ver  Manufacturing  Co.,  3  Rob.  809.  See  Id. 
816. 

As  between  an  assignee  of  a  fund  under 
an  equitable  assignment  and  the  receiver 
of  the  assignor,  an  insolvent  corporation, 
notice  of  the  assignment  to  the  debtor  or 
holder  of  the  fund  is  not  necessary  to  per- 
fect the  title  of  the  assignee. — Ibid. 

Though  the  statute  gives  the  employes 
of  an  insolvent  corporation  a  first  lien  for 
wages,  if  an  employe  assigns  his  claim  before 
insolvency  is  decreed,  his  assignee  acquires 
no  lien. — Ibid. 

The  assignee  of  a  judgment  is  chargeable 
with  the  knowledge  of  his  attorney,  con- 
cerning litigation  affecting  the  judgment, 
where  his  attorney  negotiated  the  assign- 
ment.— Boice  vs.  Conover,  3  Rob.  580. 

The  defendant  made  a  lease  to  one  An- 
tonio Giannetti,  the  husband  of  the  plaintiff, 
who  died  June8, 1898.  The  lease  contained 
a  demise  for  the  term  of  ten  years,  with  a 
covenant  that  the  lessor  would  supply  the 
lessee  with  water-power  to  the  extent  of 
twenty  horse-power  at  all  times  during  the 
twenty-four  hours  of  every  day,  unless  pre- 


vented from  so  doing  by  unavoidable  acci- 
dent. This  action  is  brought  by  the  plain- 
tiff, the  widow  of  Antonio  Giannetti,  to  re- 
cover damages  for  the  breach  of  this  cove- 
nant. The  trial  resulted  in  a  verdict  for 
the  plaintiff.  The  deceased  left  a  will  bear- 
ing date  October  23d,  1897,  which  contained 
the  following  clause:  "I  give,  devise  and 
bequeath  to  my  beloved  wife,  Marie  Legay 
Giannetti,  all  my  estate,  whether  real,  per- 
sonal or  mixed,  and  wheresoever  the  same 
may  be  situated,  to  have  and  to  hold  the 
same  for  her  own  use  and  benefit  absolutely." 
By  this  will  Marie  Legay  Giannetti  was 
also  made  executrix.  By  an  instrument 
under  her  hand  and  seal  as  executrix,  bear- 
ing date  January  20th,  1899,  she  trans- 
ferred to  herself  all  the  right,  title,  interest 
and  estate  which  the  deceased  had  in  the 
lease  in  question.  The  right  of  the  plain- 
tiff to  maintain  this  action  was  made  a 
matter  of  exception  at  the  trial.  HELD, 
that  by  the  will  the  leasehold  estate  passed 
to  the  widow  immediately  on  the  death  of 
the  testator.  The  assignment  by  the  plain- 
tiff as  executrix  to  herself  simply  expressed 
the  consent  of  the  executrix  that  the  prop- 
erty should  be  taken  under  the  will. — 
Giannetti  vs.  Smith,  37  Vr.  374.  A.  38  Id.  687. 


IV.  WHAT  MAY  BE  ASSIGNED. 

A  contract  in  writing  dated  September 
24th,  1N97,  was  entered  into  between  the 
Electrozone  Company,  a  corporation  con- 
ducting the  business  of  manufacturing  what 
is  known  as  electrozone  and  medetrina,  the 
party  of  the  first  part,  and  \Y.  A,  Mears  and 
\V.  H.  Hibbard,  parties  of  the  second  part, 
whereby  the  parties  of  the  second  part 
agreed  that  they  would  order  for  the  first 
year  from  and  after  the  date  of  said  agree- 
ment, not  less  than  one  thousand  gross  of 
bottles  of  electrozone  or  medetrina,  or  both, 
and  pay  therefor  S20  per  gross  of  bottles, 
and  in  consideration  thereof  the  electro- 
zone company  agreed  to  sell  and  deliver  to 
the  said  parties  of  the  second  part  said 
quantities  of  electrozone  and  medetrina  at 
said  prices.  The  declaration  charged  that 
the  defendant  did  not  purchase  the  quan- 
tity of  goods  specified  in  the  period  of  one 
year  from  the  time  the  agreement  was  made, 
but  defaulted  in  the  purchase  of  seven  hun- 
dred and  thirteen  gross  and  ninety-four 
bottles.  This  suit  is  brought  to  recover 
damages  represented  by  the  loss  of  profits 
occasioned  by  the  failure  of  the  defendant 
to  purchase  the  quantity  of  goods  specified 
in  said  agreement.  The  contract  contained 
the  following  provisions:  "If  the  parties  of 
the  second  part  shall  fail  to  order  and  pur- 
chase from  the  party  of  the  first  part,  and 
pay  for,  during  any  one  of  the  aforesaid 
periods,  the  amount  of  electrozone  or  mede- 
trina in  the  last  aforesaid  article  of  this 
agreement  provided  to  be  ordered,  pur- 
chased and  paid  for,  during  said  period, 
this- agreement  shall  thereupon,  ipso  facto, 
and  without  any  notice,  action  or  proceed- 
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ings  on  the  part  of  the  party  of  the  first 
part,  become  null  and  void,  and  all  rights 
and  interests  thereunder  of  the  parties  of 
the  second  part  shall  be  immediately  for- 
feited to  the  same  extent  as  if  this  agree- 
ment had  never  been  made."  HELD,  that 
the  right  to  rescind  for  the  failure  of  the 
parties  of  the  second  part  to  perform  their 
contract  was  conferred  on  the  party  of  the 
first  part,  and  did  not  include  the  right  of 
the  parties  of  the  second  part  to  work  a 
rescission  by  their  own  breach  of  contract. 
■ — Vickers  vs.  Electrozone  Co.,  37  Vr.  9. 
See  38  Id.  665. 

The  contract  sued  on  provided  that  "this 
agreement  shall  be  binding  upon  the  succes- 
sors and  assigns  of  the  parties  hereto." 
Contemporaneous  with  the  making  of  this 
agreement,  Mears  and  Hibbard  assigned  all 
their  right,  title  and  interest  in  and  to  the 
foregoing  agreement  to  the  Electrozone 
Commercial  Company,  and  the  Electrozone 
Commercial  Company  accepted  such  agree- 
ment and  the  Electrozone  Company  there- 
by ratified  and  confirmed  "such  assignment 
and  acceptance."  This  agreement  was  un- 
der seal  and  was  signed  by  all  the  parties 
at  that  time  in  interest.     HELD — 

1.  That  the  general  rule  is  that  the  lia- 
bility to  an  action  on  a  contract  cannot  be 
transferred  or  assigned.  This  doctrine  rests 
upon  the  principle  that  the  promisee  cannot 
be  compelled  by  the  promisor  or  a  third 
party  to  accept  performance  of  the  contract 
from  anyone  but  the  promisor.  This  rule 
is  subject  to  some  exceptions.  Thus,  the 
liability  may  be  assigned  with  the  consent 
of  the  party  entitled,  but  this  is  in  effect 
the  rescission  by  agreement  of  one  contract 
and  the  substitution  of  a  new  one,  in  which 
the  same  acts  are  to  be  performed  by  differ- 
ent parties. 

2.  The  acceptance  by  the  Electrozone 
Company  of  the  assignee  as  the  party  to 
perform  the  agreement  is  clearly  expressed 
in  the  assignment,  and  the  contract  of  the 
defendant  to  accept  the  agreement  shows 
the  transaction  to  be  an  assumption  by  that 
company  of  the  liabilities  on  the  part  by 
Mears  and  Hibbard  expressed  in  the  agree- 
ment.— Ibid. 

A  transfer  or  assignment  of  a  chose  in 
action  as  security  for  the  payment  of  a  debt, 
will  be  recognized  and  enforced  in  equity. 
— Bleakley  vs.  Nelson,  11  Dick.  674. 

A  trade  secret  is  assignable,  and  the  as- 
signee is  entitled  to  an  injunction  restraining 
those  who  had  been  employed  by  his  assignor, 
having  knowledge  of  the  secret,  from  utilizing 
the  same. — Vulcan  Detinning  Co.  vs.  Amer- 
ican Can  Co.,  1  Rob.  243. 

A  right  of  action  for  personal  injuries 
is  not  assignable  before  judgment,  in  the 
absence  of  a  statutory  provision  authoriz- 
ing it. — Weller  vs.  Jersey  Citv,  &c..  Railway 
Co.,  1  Rob.  659. 


The  statute  concerning  executors  and  the 
administration  of  intestates'  estates,  which 
preserves  to  the  executor  or  administrator 
of  a  decedent's  estate  a  right  of  action  for 
a  trespass  to  the  person  of  the  latter,  occur- 
ring during  his  lifetime,  does  not  transpose 
such  a  right  of  action  into  a  property  right, 
and  so  render  it  assignable  by  the  party 
injured. — Ibid. 

Trading  stamps  are  choses  in  action, 
practically  negotiable  orders  for  merchan- 
dise, transferable  by  all  the  means  by  which 
such  property  may  be  transferred.  When 
they  are  issued  without  limitation  on  the 
power  of  the  holders  (who  have  acquired 
them  as  premiums  from  merchants  with  cash 
purchases)  to  transfer  them,  the  company 
issuing  them  has  no  power,  by  a  subsequent 
change  of  its  plans  and  contracts  with  its 
customers,  to  limit  the  transferable  quality 
of  those  previously  issued,  which  have 
passed  to  dealers  and  traders  in  the  regular 
way. — Sperry  &  Hutchinson  Co.  vs.  Hertz- 
berg,  3  Rob.  264. 

Where  a  company  has  issued  trading 
stamps,  made  assignable  without  limitation, 
it  cannot,  in  the  absence  of  special  legisla- 
tion, prevent  the  use  by  a  merchant  of  such 
stamps  as  may  have  been  given  by  its  cus- 
tomers to  dealers  and  traders  with  them  in 
pursuance  of  the  contract  of  the  company 
with  its  customers,  even  though  such  mer- 
chant be  not  a  customer  of  the  company, 
and  even  though  such  use  be  injurious  to 
the  business  of  the  trading  stamp  company. 
Courts  will  not  create  novel  rules  of  law 
for  the  protection  of  novel  schemes  of  trans- 
acting business.  Men  must  make  their 
novel  business  schemes  fit  existing  laws. 
It  is  for  the  legislature,  and  not  the  courts, 
to  create  new  laws  to  protect  new  schemes 
of  business. — Ibid. 


V.  VALIDITY  OF. 


The  essential  requirements  of  a  written 
assignment  of  a  chose  in  action  considered. 
Sullivan  vs.  Visconti,  39  Vr.  543.  .4.  40  Id. 
452. 

The  history  of  assignments  of  choses  in 
action,  under  the  statutes  of  this  state  and 
antecedent  thereto,  discussed. — Ibid. 

Whether  there  exists  any  distinction  be- 
tween a  legal  and  an  equitable  assignment 
of  a  chose  in  action,  quaere. — Ibid. 

Where  plaintiffs'  bill  of  particulars  showed 
that  a  part  of  the  demand  was  based  upon 
the  claim  of  a  third  party,  assigned  to  the 
plaintiff,  and  the  plaintiff  relied  upon  a 
written  assignment  that  was  introduced  in 
evidence  without  objection,  the  defendant 
neither  in   his  pleadings  nor  at  the  trial 
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challenging  the  fact  of  such  assignment,  or 
the  applicancy  of  the  written  assignment 
to  the  claim  in  suit.  HELD,  thai  a  verdict 
for  the  plaintiff  would  not  be  disturbed  on 
the  ground  that  the  written  assignment 
did  not  in  terms  refer  to  the  claim  in  suit, 
it  appearing  that  as  between  the  assignor 
and  tin-  plaintiff,  it  was  intended  In  trans- 
fer thai  claim. — Courtcr  vs.  Piers,  in,  13  \  r. 
393. 

An  agreement  between  two  sisters  who 
jointly  owned  a  mortgage,  that,  in  consid- 
eration of  the  one  boarding  the  other,  the 
property  of  the  latter  should  "revert"  to 
the  former  on  her  death,  does  not  show  a 
completed  assignment  thereof. — Thompson 
vs.  West,  11  Dick.  660. 

An  order  of  S.,  on  S.,  to  pay  G.  81,000 
"for  materials  furnished  your  (S.'s)  build- 
ing," is  not  an  equitable  assignment  of  any 
part  of  the  fund  which  thereafter  became 
due  S.  as  contractor  on  said  building. — 
Seyfried  vs.  Stoll,  11  Dick.  187. 

A  claim  against  insolvent,  founded  on 
notes  of  $10,000  of  insolvent  to  K..  and 
sworn  to  by  R.,  which  alleges  that  depo- 
nent has  assigned  an  interest  of  $5,000  in 
the  claim  to  T.,  and  that  the  claim  is  pre- 
sented on  behalf  of  T.  as  well  as  on  depo- 
nent's behalf,  sufficiently  presents  il  it- 
claim  of  T.  for  the  85,000  and  charges  the 
receiver  with  notice  of  the  right  of  T., 
rather  than  R.,  to  receive  dividends  thereon. 
—Todd  vs.  Meding,  11  Dick.  83.  See  Id. 
820. 

In  the  absence  of  authority  from  the 
directors,  the  president  of  a  corporation 
is  without  power  to  assign,  pledge  or  dis- 
pose of  the  company's  property. — Cogan  vs. 
Conover  Manufacturing  Co.,  3  Rob.  358. 
See  Id.  S09  and  816. 

Where  a  resolution  of  directors  of  a  cor- 
poration authorized  the  president  to  borrow 
moneys,  the  same  to  be  returned  to  the 
lender  "out  of  the  first  collections  following 
such  loans."  the  president  has  no  authority 
to  make  an  equitable  assignment  to  the 
lender  of  certain  money  to  be  earned  in  the 
future  by  the  corporation  under  a  contract. 
—Ibid.  " 


VI.  ESSENTIALS  OF. 

To  support  a  claim  of  an  equitable  assign- 
ment of  money  on  deposit  there  must  be 
proof  of  an  appropriation  of  the  identical 
fund. — Gray  vs.  Pfeiffer,  14  Dick.  510. 

The  assignment  in  question  held  to  be 
a  declaration  of  trust  which  became  opera- 
tive from  the  time  of  its  execution. — Col- 
lins vs.  Lewis,  15  Dick.  488. 

In  a  bill  to  restrain  defendants  from  util- 
izing a  certain  trade  secret  belonging  to 
complainant,  an  allegation  that  complain- 
ant was  the  assignee  of  the  secret  under 


an  assignment  from  a  certain  partnership, 
which  was  the  owner  of  the  same,  was 
sufficient,  without  an  allegation  showing 
thai  either  of  the  partners  was  the  inventor 
or  discoverer  of  the  secret,  or  an  allegation 
tracing  the  title  of  the  co-partnershi 
to  any  inventor  or  discoverer. — Vulcan  De- 
t  inning  ( lo.vs.  American  (  an  Co.,  1  Rob.  243. 


ASSISTANCE. 

ASSISTANCE=WRIT   OF. 

A  purchaser  under  a  decree  in  chancery 
for  the  foreclosure  of  a  mortgage  may,  by 
proper  proceedings,  obtain  a  writ  of  assist- 
ance against  a  person  who  was  not  a  party 
in  the  foreclosure  suit,  but  who  claims  pos- 
session of  the  mortgaged  premises  under 
such  a  party  and  whose  right  of  possession 
is  clearly  subordinate  to  thai  of  the  pur- 
chaser, even  though  the  rights  of  the  pos- 
sessor have  not  been  foreclosed  under  the 
decree. — Strong  vs.  Smith,  2  Rob.  686. 


ASSUMPSIT. 

See  Actions. 


ASSOCIATIONS. 

ACTIONS  BY  OR  AGAINST. 

1.  Manner  of  Sen  ice. 

2.  Return  of  Summons. 

3.  How  Sued. 

4.  When  Jurisdiction 
Obtained. 

RIGHTS  OF  MEMBERS. 

DISSOLUTION  OF. 

OF    INCORPORA= 


IV.   METHOD 
TION. 

Cross    References.     Benevolent   Asso= 

ciations  and  Societies;   Building 

and  Loan  Associations;  Fire= 

men's  Relief  Associations. 


I.  ACTIONS  BY  OR  AGAINST. 

1.  Manner  of  Service. 

Mewed  in  either  aspect,  service  of  a  sum- 
mons upon  its  agent  representing  it  in  the 
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business  out  of  which  the  litigation  sprang, 
is  regular. — Saunders  vs.  Adams  Express  Co., 
42  Vr.  520. 

2.  Return  of  Summons. 

The  return  of  service  upon  an  agent  at 
Trenton,  and  upon  the  route  agent,  nothing 
appearing  to  show  any  limitation  of  the 
control  of  such  agents  over  the  company's 
business  in  this  state  is  good. — Saunders  vs. 
Adams  Express  Co.,  42  Vr.  520. 

3.  How  Sued. 

Whether  the  Adams  Express  Company  is 
to  be  regarded  as  a  corporation  or  an  unin- 
corporated association,  it  may  be  sued  in 
this  state  by  its  name. — Saunders  vs.  Adams 
Express  Co.,  42  Vr.  520. 

The  name  by  which  a  joint  stock  asso- 
ciation is  to  be  sued  is  a  question  of  proce- 
dure, and  is  regulated  by  the  law  of  the 
forum. — Saunders  vs.  Adams  Express  Co., 
42  Vr.  270. 

A  joint  stock  association,  existing  under 
the  laws  of  New  York,  may  be  sued  in  our 
courts  by  its  recognized  name,  although 
under  the  New  York  Code  of  Procedure  the 
suit  should  be  brought  either  against  the 
president  or  treasurer  by  name,  or  against 
the  associates  individually. — Ibid. 

4.  When  Jurisdiction  Obtained. 

Where  the  charter  of  a  local  voluntary 
society  has  been  revoked  by  its  superior 
general  body,  no  court  will,  in  the  absence 
of  a  question  of  property  right,  exercise 
jurisdiction  in  the  matter  until  the  remedies 
by  an  appeal  within  the  society  have  been 
exhausted. — O'Brien  vs.  Musical  Union,  19 
Dick.  525. 

If  a  general  voluntary  association  refuses 
to  continue  association  with  a  local  asso- 
ciation, both  being  unincorporated,  a  court 
of  equity  cannot,  in  the  absence  of  any 
question  of  property  right,  enforce  the  con- 
tinuance of  the  relation  voluntarily  as- 
sumed.— Ibid. 


II.  RIGHTS  OF  MEMBERS. 

The  rights  of  membership  evidenced  by 
a  charter  granted  to  a  local  voluntary 
society  by  the  general  body  are  not,  in  any 
sense,  themselves  property  rights. — O'Brien 
vs.  Musical  Union,  19  Dick.  525. 

The  rules  and  regulations  as  to  member- 
ship in  a  voluntary  association  do  not,  in 
any  proper  sense,  confer  a  property  right. 
—Ibid. 


III.  DISSOLUTION  OF. 

Construction  of  the  provisions  of  "An act 
for  winding  up  voluntary  associations  and 


associations  with  partnership  liabilities"  (P. 
L.  of  1899  p.  485),  respecting  the  constitut- 
ionality of  the  act,  who  can  file  a  bill  or 
petition  thereunder,  and  the  questions  to  be 
decided  when  an  answer  is  filed  by  a  listed 
member  of  the  association. — Henry  vs.  Sim- 
onton,  19  Dick.  572.     See  1  Rob.  606. 

A  grange  was  organized  for  the  primary 
purpose  of  establishing  a  store  where  gen- 
eral merchandise  should  be  sold  and  ex- 
changed for  the  benefit  of  its  members. 
The  business  was  conducted  by  a  superin- 
tendent, under  his  name.  The  executive 
functions  of  the  grange  were  in  the  hands 
of  three  trustees.  Several  notes  signed  by 
the  trustees  had  been  given  in  the  course 
of  its  business,  interest  being  paid  out  of  the 
funds  of  the  association.  The  association 
became  insolvent,  and  creditors  holding 
notes  filed  a  bill.  HELD,  that  the  court  had 
jurisdiction  to  appoint  a  receiver  and  grant 
an  injunction. — Ibid. 

"An  act  for  winding  up  voluntary  asso- 
ciations and  associations  with  partnership 
liabilities"  (P.  L.  of  1899  p.  485)  does 
not  clothe  the  chancellor  with  power  to 
enforce  the  payment  of  debts  contracted 
by  such  associations  by  an  assessment  against 
the  members  thereof,  in  a  case  whereby  a 
previous  proceeding  in  chancery  the  business 
in  the  course  of  which  such  debts  were  con- 
tracted had  been  wound  up  and  the  property 
and  assets  of  such  association  got  in  and  dis- 
tribtuted. — Henry  vs.  Simonton,  1  Rob.  600 


IV.  METHOD  OF  INCORPORATION. 

The  grange  became"!  incorporated  under 
the  act  of  1876  (Gen.  Stat.  p.  1644),  for  the 
incorporation  of  granges,  but  there  was  no 
effort  to  become  incorporated  under  any 
other  statute.)  HELD,  that  it  did  not  be- 
come a  corporation  de  facto  for  the  purpose 
of  transacting  mercantile  business. — Henry 
vs.  Simonton,  19  Dick.  572. 
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I.  AFFIDAVIT  TO  PROCURE. 

The  affidavit  upon  which  a  writ  of  at- 
tachment may  lawfully  issue  without  judi- 
cial order,  under  our  statute  (Pamph.  L. 
1901,  p.  158)  must  appear  to  have  been 
made  by  "the  plaintiff,  his  agent  or  attor- 
ney."^— North  Penn  Iron  Co.,  vs.  Boyce,  42 
Vr.  434. 

The  secretary  of  a  corporate  plaintiff  is 
not,  by  virtue  of  his  office,  the  agent  of  the 
plaintiff,  for  the  purpose  of  making  such  an 
affidavit. — Ibid. 

An  affidavit  made  as  ground  for  the  issu- 
ance of  an  attachment  may  be  made  by  an 
agent,  and  need  not  state  that  the  plaintiff 
was  absent  from  the  state  at  the  time  of  the 
making  thereof,  if  it  states  that  the  plain- 
tiff was  a  non-resident. — Stetson  vs.  King, 
21  N.  J.  L.  J.  367. 


II.  GROUNDS  FOR  ISSUING. 
1.  Fraud. 

It  is  necessary  to  the  validity  of  an  adju- 
dication of  fraud  in  contracting  a  debt,  by 
misrepresentation  of  the  collectibilit}-  of 
assets — where  the  proof  is  the  alleged  ad- 
mission of  the  debtor — that  enough  details 
of  time,  circumstances  and  substance  of 
language  of  the  admission  should  be  proved 
to  establish  that  there  was  intentional  false- 
hood in  the  representation. — Liveright  vs. 
Greenhouse,  32  Vr.  156. 

A  purpose  of  a  debtor  to  remove  or  dis- 
pose of  his  property  with  intent  to  defraud 


his  creditors  is  not  established  by  proving 
his  statement  that  the  holder  of  a  judgment 
against  him  will  not  execute  his  judgment 
except  at  his  desire  and  except  to  protect 
him  from  his  other  creditors. — Ibid. 

A  writ  of  attachment  was  issued  against 
the  property  of  the  defendant,  on  an  all' 
gation  that  she  had  transferred  a 
portion  of  her  estate  with  intent  to  defraud 
her  creditors.  HELD,  that  the  proofs  offered 
in  support  of  the  allegation  did  not  justify 
the  conclusion  that  such  transfer  was  fraud- 
ulent, and  that,  therefore,  the  writ  should 
be  quashed. — Kipp  vs.  Salyer,  35  Vr.  160. 

2.  Absconding  and  Non=resident 
Debtors. 

That  portion  of  the  revised  Attachment 
act  (Pamph.  L.  1901,  p.  158,  sec.  1),  which 
authorizes  the  issuance  of  an  attachment 
against  the  property  of  absconding  and 
non-resident  debtors  upon  the  filing  of  an 
affidavit,  is  not  impliedly  repealed  by  sec- 
tion 84  of  the  revised  Practice  act  (Pamph. 
L.  1903,  p.  560).  which  permits  an  action 
to  be  commenced  b3r  attachment  in  certain 
cases  upon  proof  being  made  of  the  necessary 
facts  to  the  satisfaction  of  the  court  or  a 
judge  or  commissioner. — Hotel  Registry 
Corporation  vs.  Stafford,  41  Vr.  528. 


III.    QUASHING  OR  VACATING. 

A  motion  to  release  property  from  the 
lien  of  an  attachment,  on  the  ground  that 
the  plaintiff's  claim  is  one  for  which  an  at- 
tachment cannot  lawfully  be  issued,  may 
be  made  after  a  general  appearance  has  been 
entered  by  the  defendant. — Sullivan  vs. 
Moffat,  39  Vr.  211. 

On  certiorari  to  review  an  order  quash- 
ing a  writ  of  attachment,  it  appearing  that 
the  court  below  based  the  order  to  quash 
solely  upon  the  ground  that  the  writ  be- 
came void  by  failure  of  the  sheriff  to  return 
it  in  due  season,  and  that  the  court  had  no 
discretionary  power,  after  three  years  had 
elapsed,  to  validate  the  return.  HELD,  that 
the  order  cannot  be  sustained  on  the  ground 
that  the  plaintiff's  laches  requires  the  quash- 
ing of  the  writ,  because  the  court  below  has 
not  passed  judgment  upon  this  question, 
and  there  may  be  reasons  to  excuse  the 
delav. — Guarantee  Trust  Co.  vs.  Nebeker, 
39  Vr.  561. 

A  rule  made  by  a  justice  of  the  Supreme 
Court  in  vacation,  discharging  a  rule  to 
show  cause  why  a  writ  of  attachment 
issued  out  of  the  Supreme  Court  should  not 
be  quashed,  cannot  be  reviewed  by  the 
court  upon  motion;  such  proceeding  was 
either  nugatory,  in  which  case  the  rule'  to 
show  cause  has  not  been  heard,  or  else  the 
single  -justice  heard  the  rule  to  show  cause, 
by  consent,  for  the  practice  branch  of  the 
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court,  under  section  25  of  the  Practice  act, 
in  which  case  his  decision  is  not  subject  to 
review. — Garbett  vs.  Mountford,  41  Vr.  577. 


IV.  BOND  IN. 

The  validity  of  a  bond  given  pursuant  to 
the  provisions  of  the  thirty-seventh  section 
of  the  attachment  act  (Gen.  Stat.,  p.  104), 
and  the  consequent  liability  of  the  obligors 
named  therein  for  a  breach  of  its  conditions, 
does  not  depend  upon  the  action  of  the 
court  or  judge  in  setting  aside,  or  refusing 
to  set  aside,  the  lien  of  the  attachment. — 
Gray  vs.  Sharp,  33  Vr.  102. 


V.  NATURE  OF  CLAIM. 

Upon  a  proper  construction  of  the  con- 
tract in  this  case  the  plaintiff's  entire  claim 
was  due  at  the  time  they  caused  the  attach- 
ment to  be  issued  against  the  defendant. — 
Devlan  vs.  Wells,  36  Vr.  213. 

If  the  contract  required  the  plaintiffs  io 
give  a  bond  to  defendants  for  the  faithful 
performance  of  their  work,  the  defendants 
cannot  take,  advantage  of  the  failure  to  give 
such  bond  after  permitting  the  plaintiffs  to 
complete  their  work  without  exacting  the 
bond. — Ibid. 

The  defendants  entered  an  appearance 
under  section  38  of  the  Attachment  act 
without  giving  bond,  and  the  case  went  to 
trial  on  the  pleadings  and  issue  joined. 
HELD,  that  the  plaintiffs  who  sued  out  the 
attachment  were  entitled  to  recover  in  the 
suit  such  part  of  their  claim  as  had  not 
matured  when  the  attachment  issued,  as 
well  as  the  part  that  had  matured. — Ibid. 

No  distinction  has  been  made  in  the  con- 
struction of  the  Attachment  act  between  a 
debt  that  arose  within  the  state  and  one 
that  arose  out  of  the  state. — Goldmark  vs. 
Magnolia  Metal  Co.,  36  Vr.  341. 

The  words  "in  all  cases  in  which  such 
writ  may  lawfully  issue  against  an  abscond- 
ing or  absent  male,"  in  the  seventh  section 
of  the  Attachment  act,  have  relation  to  the 
character  of  the  debt  for  which  the  writ 
shall  issue,  the  object  of  the  legislature  be- 
ing to  put  corporations  not  created  or  rec- 
ognized by  the  laws  of  this  state  on  the 
same  footing  as  individuals  who  are  debtors, 
and  to  make  both  classes  subject  to  the 
writ  of  attachment. — Ibid. 

The  claim,  as  stated  in  this  case,  is  one 
for  which  an  attachment  may  lawfully  be 
issued.— Sullivan  vs.  Moffat,  39  Vr.  211. 

A  debt  created  by  the  decree  of  a  court  of 
equity  for  the  payment  of  money  only  will 
sustain  a  writ  of  attachment. — Cord  vs. 
Newlin.  42  Vr.  438. 


VI.  AGAINST  WHOM  ISSUED. 

An  action  in  attachment  may  be  main- 
tained against  a  foreign  corporation  having 
no  office  or  place  of  business  in  New  Jersey, 
which  transacts  no  business  here,  when  the 
supposed  cause  of  action  arose  outside  of 
the  state,  and  when  such  corporation  owns 
real  or  personal  property  located  within  the 
state  which  has  been  attached. — Goldmark 
vs.  Magnolia  Metal  Co.,  36  Vr.  341. 

The  true  doctrine  is  to  place  a  corpora- 
tion not  created  or  recognized  by  the  laws 
of  this  state  on  the  footing  of  a  non-resi- 
dent individual,  exempt  from  writ  of  for- 
eign attachment  only  when  it  does  business 
in  this  state  and  has  officers  residing  in  this 
state  upon  whom  process  can  be  served  at 
their  homes. — Ibid. 

Where  a  foreign  corporation  owns  prop- 
erty in  this  state  and  transacts  business 
here,  but  has  not  complied  with  the  require- 
ments under  which  such  corporations  are 
allowed  to  transact  business  in  this  state, 
an  attachment  will  he  against  it.  (Pamph. 
L.  1896,  p.  307.)  On  the  other  hand,  if  the 
foreign  corporation  has  complied  with  this 
statute,  and  designated  an  agent  upon  whom 
process  against  it  may  be  served  in  the 
manner  pointed  out,  the  plain  policy  of  this 
legislation  would  exempt  such  a  corpora- 
tion from  liability  to  attachment. — -Ibid. 


VII.  APPEARANCE. 

I.  General. 

When  appearance  is  entered  by  the  de- 
fendant without  giving  bond  in  a  suit  be- 
gun by  attachment,  the  proceedings  are 
converted  by  the  defendant's  appearance 
into  personal  action  sub  modo,  and  the 
judgment  recovered  will  have  the  quality 
i if  a  judgment  in  personam,  but  the  lien  of 
the  attachment  will  be  preserved  notwith- 
standing such  appearance,  with  authority 
in  the  court  to  appoint  an  auditor  with  like 
power  in  all  respects  as  if  such  appearance 
had  not  been  entered. — Goldmark  vs.  Mag- 
nolia Metal  Co.,  36  Vr.  341. 

After  a  general  appearance  to  an  attach- 
ment issued  under  the  act  of  March  10th, 
1893  (Gen.  Stat.,  p.  2601),  authorizing  such 
a  writ  in  cases  of  fraud,  the  writ  will  not  be 
quashed  because  of  insufficiency  of  the 
proof  to  support  the  order  for  it. — Watson 
vs.  Noblett,  36  Vr.  506. 

After  such  a  general  appearance  no  alias 
writ  can  issue. — Ibid.] 

After  bond  given  and  appearance  entered 
in  attachment,  the  writ  of  attachment  will 
not  be  quashed,  but  if  it  clearly  appears 
that  it  is  sued  out  wholly  for  a  claim  for 
which  attachment  will  not  lie  or  against  a 
person  who  is  not  subject  to  attachment, 
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the  property  attached  will  be  discharged 
from  the  lien  attempted  to  be  imposed  upon 
it. — Moore  vs.  Richardson  A  Baldwin,  36 
Vr.  531. 

A  demand  made  by  the  defendant's  at- 
torney, upon  Hi''  attorney  of  the  plaintiff, 
to  declare  tin-  residence  of  the  plaintiff  in 
attachment,  after  such  a  special  appearance, 

wi|l  not  he  considered  as  a  general  appear- 
ance in  the  cause. — Franklyn  vs.  Taylor 
Hydraulic,  &c,  Co.,  39  Vr.  113. 

Nor  will  the  giving  of  a  notice  of  a  motion 

(after  sucli   a   special   appearance)   tii  strike 

out  an  order  of  the  court  validating  the 
sheriff's  return  to  the  writ,  when  the  inval- 
ids j  of  such  order  is  one  of  the  grounds  for 
quashing  the  writ,  amount  to  a  general 
appearance.-   [bid. 

A  defendant  in  attachment,  after  ap- 
pearing generally  and  filing  a  plea,  may  be 
heard  on  a  motion  to  quash  the  levy  made 
under  the  writ  l>ut  nol  t"  quash  the  writ. 
Cord  vs.  Newlin,  12  Vr.  138. 

2.  Special. 

The  entry  of  an  appearance  in  the  min- 
utes of  the  circuit  court, in  an  attachment 
suit, in  the  following  form. "for  the  purpose 
..('  moving  to  ipiash  the  attachment  entered 
in  the  above  entitled  cause."  is  not  a  gen- 
eral appearance  in  the  cause. —  Franklyn  vs. 
Taylor  Hydraulic.  &C,  Co..  39  Vr.  113. 

A  demand  made  by  the  defendant's  at- 
torney, upon  the  attorney  of  the  plaintiff. 
to  declare  the  residence  of  the  plaintiff  in 
attachment,  after  such  a  special  appearance, 

will  not  be  considered  as  a  general  appear- 
ance in  the  cause. — Ibid. 

Nor  "ill  the  giving  of  a  notice  of  a  motion 
(after  such  a  special  appearance)  to  strike 
out  an  order  of  the  court  validating  tin' 
sheriff's  return  to  the  writ,  when  the  inval- 
idity of  such  order  is  one  of  the  grounds 
for  quashing  the  writ,  amount  to  a  general 
appearance. — Ibid. 


VIII.  EVIDENCE  TO  SUPPORT. 

If  there  is  a  question  of  fact  as  to  the 
existence  of  a  claim  for  which  attachment 
will  lie,  the  plaintiff  is  entitled  to  go  to  a 
jury  upon  it,  and  the  lien  will  not  be  vacated. 
— Moore  vs.  Richardson  &  Baldwin,  36  Vr. 
531. 

When  it  appears  from  the  evidence  that 
the  ■defendant  in  a  writ  of  attachment 
against  an  absent  debtor  has  a  dwelling- 
house  and  usual  place  of  abode  within  this 
state  where  a  summons  may  be  served,  the 
writ  of  attachment  will  be  quashed. — Coles 
vs.  Blythe,  40  Vr.  203.     See  Id.  666. 


IX.  GARNISHEE. 

The  woul  "process,"  as  used  in  the  at- 
tachment act,  is  very  broad  and  cannot  be 
considered  as  only  synonymous  with  the 
word  "summons."  In  the  attachment  act, 
the    word    "process"   covers   any   legal   writ 

to  which  a  corporation  under  our  laws  may 
at  any  time  and  in  any  way  be  subject  ;  and 
among  these  is  the  liability  to  become  a 
garnishee  by  the  proper  service  of  a  process 
oi  attachment  in  a  suit  between  other  par- 
ties, although  it  is  neither  the  plaintiff  nor 
defendant  in  the  original  suit. — Franklyn 
\s.  Taylor  Hydraulic.  &c,  Co.,  :;'i  Vr.  113. 


X.  PROPERTY   SUBJECT  TO. 

Capital  stock  in  a  domestic  corporation 
io  attai  Imient  under  our  statute, 
although  the  certificate  of  stock   be  in   the 
possession  of  the  debtor  outside  th 
Cord  vs.  Newlin,  42  Vr.  438. 

An  attachment  in  New  Jersey  for  wages 
can  only  issue  against  an  absconding  debtor, 
and  wages  cannot  he  reached,  under  the  act 
of  1901  (B.  B.  of  1901  p.  372  I,  upon  an  exe- 
cution, except  upon  an  order  that  such 
installment  of  said  wages  as  a  judicial  officer 
shall  determine  shall  he  paid  from  time  to 
time. — Margarum   vs.  Moon.   18  Dick.  587. 


XI.    RIGHTS     OF     AND     AGAINST 
THIRD  PARTIES. 

A  common  carrier  in  whose  hands  goods 
are  attached  as  the  property  of  a  third 
party  has  a  right  to  intervene,  by  leave  of 
the  court,  to  protect  its  right-  to  the  goods 
in  its  possession,  in  order  to  see  to  it  that 
they  are  not  taken  out  of  its  possession  by 
anything  at  least  short  of  legal  and  valid 
process. — Singer  vs.  Raphael,  21  X.  J.  L.  J. 
309. 

An  attachment  at  the  instance  of  third 
parties  against  third  parties  while  goods 
are  in  transitu  in  the  hands  of  a  commoD 
carrier  is  illegal. — Ibid. 

Where  a  third  party  whose  goods  have 
been  attached  as  the  goods  of  the  defend- 
ant in  attachment  pays  to  the  officer  serving 
the  attachment  the  amount  of  the  claim 
as  a  substitute  for  the  property,  in  order 
that  In-  property  may  be  released  from  the 
attachment,  and  to  await  the  trial  of  proper- 
ty, on  a  verdict  being  rendered  in  his  favor 
on  the  question  of  the  claim  of  propert3', 
he  is  entitled  to  a  return  of  the  amount  -o 
paid.    Hauser  vs.  Farrell.  22  X.  .1.  B.  J.  171. 


XII.  AUDITOR. 

An  auditor  in  attachment  appointed  be- 
fore appearance  entered  by  the  defendant 
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may  be  authorized  by  the  court  to  collect 
rents  of  real  estate  attached  accruing  after 
the  entry  of  such  appearance. — Chemical 
National  Bank  vs.  Kellogg,  41  Vr.  602. 


XIII.  ANOTHER   ACTION   PENDING 
OR  AFFECTING. 

It  is  no  defence  to  an  action  upon  con- 
tract that  the  debt  sued  for  has  been  at- 
tached in  the  hands  of  the  defendant  in  a 
foreign  jurisdiction  by  a  creditor  of  the 
plaintiff.  Quaere.  Whether  in  such  case 
the  suit  should  not  be  stayed  or  the  execu- 
tion be  controlled? — Bailey  vs.  Penna.  R.  R. 
Co.,  40  Vr.  194. 

Where  a  defendant  sets  up  as  a  defence 
that  the  debt  has  been  attached  in  his 
hands  as  garnishee  in  another  state,  he 
must  show  that  the  very  debt  for  which 
the  suit  is  brought  was  attached. — Bailey 
vs.  Pennsylvania  Railroad  Co.,  41  Vr.  308. 

If  a  part  of  the  debt  in  suit  was  not  due 
at  the  time  the  foreign  attachment  was 
issued,  and  the  defence  is  interposed  to  the 
whole  debt,  or  to  more  than  was  due  at  the 
time  of  the  attachment,  the  defence  is 
properly  overruled. — Ibid. 

Where  two  suits  have  been  begun  by  at- 
tachment in  different  counties  between  the 
same  parties  an  appearance  has  been  en- 
tered and  declaration  filed  in  both,  the 
pendency  of  the  prior  suit  may  be  pleaded 
in  abatement  of  the  later  one. — Cary  vs. 
Baldwin,  22  N.  J.  L.  J.  184. 


XIV.  EXECUTION  OF. 

A  failure  of  the  sheriff  to  "annex"  the 
inventory  and  appraisement,  though  duly 
made,  to  the  writ  before  the  return  thereof, 
may  be  cured  before  the  defendant's  ap- 
pearance is  entered  by  the  annexation  of 
the  same  under  an  order  of  the  court. — 
Franklvn  vs.  Taylor  Hydraulic,  &c,  Co.,  39 
Vr.  113. 

A  writ  of  foreign  attachment,  having  been 
duly  executed,  does  not  become  void  by 
failure  of  the  sheriff  to  return  it  upon  the 
return  day.  The  plaintiff,  if  he  be  not  in 
laches,  has  the  right  to  require  the  sheriff 
to  return  the  writ  at  any  time. — Guarantee 
Trust  Co.  vs.  Nebeker,  39  Vr.  561. 

The  provisions  of  our  Attachment  act 
with  regard  to  the  mode  of  serving  the  writ 
are  directory  only,  and  substantial  com- 
pliance with  them  is  sufficient. — Cord  vs. 
Newlin,  42  Vr.  438. 

If  the  sheriff's  return  to  a  writ  of  attach- 
ment fails  to  show  a  legal  execution  of  it, 


the  return  may  be  amended  according  to 
the  facts. — Ibid. 


XV. 


PROCEEDINGS  IN  SMALL 
CAUSE  COURT. 


For  the  refusal  of  a  justice  of  the  peace 
to  grant  the  defendants  in  attachment  an 
appeal  to  the  common  pleas  upon  presen- 
tation of  a  bond  in  due  form,  the  remedy 
is  by  mandamus  and  not  by  certiorari. — 
Breunecke  &  Co.  vs.  Denyse,  33  Vr.  148. 


XVI.  RESTRAINT  OF. 

In  a  suit  by  a  debtor  for  an  injunction 
restraining  attachment  proceedings  in  a  for- 
eign state,  it  appeared  that  the  debt 
amounted  to  $31,  and  it  was  contended  that 
the  New  Jersey  court  had  no  jurisdiction, 
the  debt  being  below  the $50  limit.  HELD, 
that  the  amount  attached  being  over  $50 
and  it  not  appearing  that  the  debt,  interest 
and  costs  would  not  amount  to  more  than 
$50,  there  was  jurisdiction. — Margarum  vs. 
Moon,  18  Dick.  587. 

A  creditor  residing  in  New  Jersey  assigned 
his  claim  against  the  debtor,  also  a  resident 
of  New  Jersey,  to  one  in  another  state,  who 
there  attached  a  sum  due  the  debtor,  which 
sum  was  exempt  from  execution  under  the 
laws  of  New  Jersey.  HELD,  that  an  injunc- 
tion would  not  issue,  restraining  the  credi- 
tor from  receiving  any  part  of  the  money 
collected,  since  the  effect  of  such  an  injunc- 
tion would  be  to  leave  the  money  in  the 
hands  of  the  assignee,  and  would  be  of  no 
avail  to  the  debtor. — Ibid. 

A  debtor  residing  in  New  Jersey  sued 
for  an  injunction  to  restrain  his  credi- 
tor, also  a  resident  of  New  Jersey,  from 
attaching  in  another  state  a  sum  due  the 
debtor,  and  which,  under  the  laws  of  New 
Jersey,  was  exempt  from  attachment.  De- 
fendant's sworn  statement  was  that  he  had 
assigned  the  claim  absolutely  to  the  one 
prosecuting  in  the  other  state,  and  that 
under  the  assignment  the  assignor  was  to 
receive  half  of  any  recovery.  HELD,  that 
the  injunction  would  not  lie,  inasmuch  as 
on  the  showing  the  assignor  had  no  control 
over  the  foreign  proceedings. — Ibid. 

Where  a  creditor  and  debtor  are  both 
citizens  and  residents  of  the  same  state  and 
the  creditor  institutes  attachment  in  an- 
other state  to  reach  credits  due  the  debtor 
there,  which  would  have  been  exempt  from 
attachment  or  judicial  process  under  the 
laws  of  the  state  where  both  parties  were 
domiciled,  the  creditor  may  be  enjoined 
from  further  prosecuting  his  action  in  the 
foreign  state. — Ibid. 
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I.  ADMISSION  TO  PRACTICE. 

Reasons  for  refusing  the  application  of 
John  Harris'  application  for  admission  to 
the  bar — disreputable  conduct  and  want  of 
good  moral  character. — In  re  Harris.  37  Vr. 
473. 

The  supreme  court  of  New  Jersey  neither 
licenses  attorneys-at-law  nor  admits  them 
to  practice.  They  are  invested  with  that 
privilege  by  letters-patent,  issued  by  the 
governor  of  the  state  when  he  is  assured 
that  such  licenses  are  possessed  of  the  proper 
qualifications  by  a  recommendation  to  that 
effect  from  the  supreme  court,  based  upon 
an  examination  made  by  it  under  its  super- 
vision, which  examination  so  made  or  super- 
vised has,  from  the  earliest  periods,  been  a 
distinctive  attribute  of  the  supreme  court, 
and  as  such  existed  in  unqualified  form  at 
the  time  the  constitution  of  1S44  was  adopt- 
ed. The  power  of  the  supreme  court  thus 
to  examine,  for  itself,  those  whom  it  rec- 
ommended for  license,  was  therefore  one  of 
those  "powers"  which,  in  addition  to  its 
"jurisdiction,"  it  was  by  that  instrument 
authorized  to  "continue."  Assuming  the 
continuance  of  such  mode  of  appointment, 
a  statute,  passed  in  1903,  requiring  the 
supreme  court  to  recommend  certain  indi- 
viduals without  such  an  examination,  is  an 
unauthorized  exercise  of  legislative  control. 
—In  re  Branch  et  al. ,  41  Vr.  537. 

"An  act  to  provide  for  the  examination. 
in  certain  cases,  of  applicants  for  admission 
as  attorneys  to  the  supreme  court  of  this 
state,"  approved  April  7th,  1903,  which 
relieves  all  registered  law  students  whose 
clerkships  began  more  than  three  years 
prior  to  its  passage  from  an  examination 
provided  by  the  rules  of  the  supreme  court 
then  in  force,  is  a  special  act,  granting  to 
individuals  an  exclusive  privilege  or  immu- 
nity within  the  meaning  of  article  4,  section 
7  paragraph  11  of  the  state  constitution. — 
Ibid. 


II.  DUTY  AND  RELATION  TO 
CLIENT. 

The  relation  of  counsel  and  client  i-  one 
of  the  highest  trust  and  confidence,  and  the 
counsel  is  under  a  duty  to  observe  the 
strictest  integrity  in  his  dealings  with  his 

client   and  a  just  regard  for  his  interest. — 
In  re  Frank  M.  McDermitt,  34  Vr.  476. 

The  fact  that  an  attorney  has  a  disputed 
agreement  with  his  client,  which,  if  estab- 
lished, would  entitle  him  to  a  share  of  what- 
ever money  might  be  recovered  in  a  cer- 
tain cause,  will  not  warrant  the  attorney  in 
prosecuting  as  attorney  of  record  for  his 
client,  but  against  her  will,  a  writ  of  error 
to  reverse  a  judgment  rendered  in  the 
cause. — Delaney  vs.  Husband,  3.5  Vr.  275. 

A  failure  by  a  client  to  object  to  his 
attorney's  bill  "for  services  until  nine  months 
alter  rendered  is  not  unreasonable,  where 
other  attorneys  employed  by  the  client  had 
been  trying  to  see  the  attorney  and  secure 
a  satisfactory  explanation,  and  where  the 
attorney  could  not  have  changed  his  posi- 
tion to  his  injury. — Tate  vs.  Field,  15  Dick. 
41'.     See  17  Id.  795. 

An  attorney  is  bound  to  deal  with  his 
client  with  frankness,  and  to  render  her  an 
itemized  account  of  his  receipts  and  dis- 
bursements of  her  moneys  paid  to  him. — 
Kelley  vs.  Repetto,  17  Dick.  246. 

The  rule  applying  to  dealings  between 
principal  and  agent,  attorney  and  client 
and  trustee  and  cestui  que  trust,  does  not 
apply  in  the  making  of  a  contract  to  recover 
an  estate  by  one  whose  business  it  is  to  find 
estates  having  no  notorious  claimant,  to 
hunt  up  the  heirs  and  recover  the  estates 
for  them. — Adams  vs.  Schmitt,  2  Rob.  168. 

An  attorney  sued  by  his  client  while  the 
latter  has  in  her  possession  the  accounts 
and  vouchers  containing  several  hundred 
items  submitted  by  the  former,  which  con- 
stitute his  only  evidence  of  payments  made 
by  him,  is  entitled  to  an  injunction  restrain- 
ing the  prosecution  of  the  suit  pending  a 
discovery  by  the  client  of  the  accounts  and 
vouchers. — Shawjs.  Frey,  3  Rob.  321. 


III.    COMPENSATION. 

The  court  charged  that  the  plaintiff  who 
was  not  an  attorney-at-law  of  this  state, 
could  not  recover  for  taxed  costs  or  for  any 
services  that  inhered  in  the  office  of  attor- 
ney. Later  in  the  charge,  with  respect  to 
certain  exhibits,  the  jury  was  told  that  if 
an  account  had  been  adjusted  so  that  a 
promise  to  pav  on  the  part  of  the  defendant 
might  be  found,  the  plaintiff  would  be  en- 
titled to  rely  on  that  promise.  There  were 
services  and  questions  of  amount  to  which 
thislanguage  correctly  applied.  HELD,  that 
the  express  charge  of  the  law  of  the  case 
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as  to  taxed  costs  and  services  as  an  attorney 
was  not  withdrawn  or  superseded  by  the 
general  expression  of  the  latter  clause,  and 
that,  the  court's  attention  not  having  been 
called  to  the  possible  ambiguity,  the  judg- 
ment will  not  be  disturbed. — Reddy  vs. 
Brown,  34  Vr.  589. 

For  an  attorney  to  recover  against  a 
client  compensation  for  services,  where  such 
services  were  those  of  counsel  as  distin- 
guished from  actual  services,  the  attorney 
must  show  an  express  agreement  upon  the 
part  of  the  client  to  pay  a  specific  fee  that 
is  fixed  upon  as  the  counsel  fee. — Gilbert  & 
Atkinson  vs.  Thomas,  21  N.  J.  L.  J.  57. 

A  bill  filed  by  complainants,  attorneys  of 
this  state,  against  a  defendant,  a  street  rail- 
way company,  set  forth  that  one  John  Mef- 
fert  had  been  injured  by  the  tort  of  the 
defendant  and  had  a  right  of  action  against 
it  for  damages  for  his  injuries;  that  he  had 
retained  complainants  to  settle  with  said 
company  or  to  prosecute  an  action  for  him 
for  said  damages;  that  in  consideration 
of  their  services  to  be  performed  he  had  as- 
signed to  complainants  fifty  per  cent,  of 
whatever  might  be  recovered  by  suit,  set- 
tlement or  otherwise;  that  complainants 
gave  notice  to  said  company  of  such  assign- 
ment, and  thereafter  commenced  an  action 
in  behalf  of  John  Meffert  against  it;  that, 
pending  the  action,  the  company  settled 
with  Meffert  for  a  sum  of  money,  the  amount 
of  which  complainants  had  not  discovered, 
and  paid  the  agreed-on  amount  and  received 
from  Meffert  a  complete  release  of  his  claim. 
It  thereupon  prayed  for  a  discovery,  for  an 
accounting  of  the  money  so  paid,  and  for 
a  decree  for  the  payment  by  defendant  to 
complainants  of  fifty  per  cent,  thereof.  On 
demurrer  to  the  bill  for  want  of  equity. 
HELD,  that  the  bill  stated  no  grounds  on 
which  the  relief  prayed  could  be  decreed. 
— Weller  vs.  Jersey  Citv  and  Paterson  Street 
Railway  Co.,  21  D"ick.  11.    See  2  Rob.  659. 

Where  an  attorney-at-law  prepared  a 
trust  deed  for  clients  for  whom  he  had 
acted  before,  in  which  deed  he  was  warned 
as  trustee  to  hold  the  property,  sell  the 
same,  and  apply  the  proceeds  to  pay  off  all 
liens  and  encumbrances,  and  any  and  all 
costs,  charges  and  counsel  fees  connected 
with  the  sale  or  redemption  of  the  property, 
the  trustee  was  not  entitled  to  retain  any 
part  of  the  fund  arising  from  the  sale  of 
property  as  remuneration  for  professional 
services  rendered  before  the  trust  deed  was 
made.— Willis  vs.  Clymer,  21  Dick.  284. 

He  was  entitled,  however,  to  reasonable 
counsel  fees  for  services  rendered  after  the 
execution  of  the  deed. — Ibid. 

Where  a  mortgagor  defrauded  of  the  sur- 
plus on  foreclosure  agreed  to  pay  her  attor- 
ney a  sum  not  to  exceed  twenty-five  per 
cent,  of  any  amount  that  he  could  recover, 
and  on  her  death  he  continued  the  action 
for    recovery    as    her   representative    such 


agreement  could  not  affect  the  equity  of  his 
cause,  as  the  orphans  court  had  power  to 
limit  his  compensation  if  injustice  should 
appear. — Johnston  vs.  Reilly,  2  Rob.  131. 

A  contract  between  attorney  and  client, 
stipulating  that  the  former,  in  considera- 
tion of  services  to  be  rendered  by  him  in 
prosecuting  an  action  for  the  client,  shall 
receive  a  part  of  the  recovery,  is  executory 
merely;  the  cause  of  action  remaining  in  the 
client,  and  the  attorney  obtaining  no  in- 
terest therein,  either  by  way  of  assignment 
thereof  or  lien  thereon. — Weller  vs.  Jersey 
City,  &c,  Railway  Co.,  2  Rob.  659. 

A  stipulation  in  a  contract  between  an 
attorney  and  client  that  the  latter  shall  not 
settle  the  cause  of  action  which  the  former 
is  employed  to  prosecute  except  with  the 
attorney's  consent,  cannot  deprive  the  per- 
son against  whom  the  cause  of  action  exists 
of  his  right  to  compromise  with  his  adver- 
sary, provided  the  compromise  is  made  in 
good  faith  and  without  any  attempt  to 
defraud  the  attorney.  Quaere.  Is  not 
such  an  agreement  opposed  to  sound  public 
policy,  and  therefore  void? — Ibid. 

On  an  application  for  counsel  fee  in  a 
Partition  suit  under  the  Act  of  1S98,  p.  663, 
section  53,  and  the  Chancery  Act  of  Laws 
of  1902,  p.  540,  section  91.  HELD,  that  a 
counsel  fee  of  two  hundred  and  fifty  dollars 
was  a  proper  allowance. — -Keeney  vs.  Hen- 
ning,  26  N.  J.  L.  J.  214. 


IV.  DISBARMENT  OR  SUSPENSION. 

A  counselor  who  is  unfaithful  to  the  in- 
structions of  his  clients,  who  obtains  from 
them  money  for  which  he  fails  and  neglects 
to  render  any  adequate  service,  and  who 
retains  for  his  own  use  money  which  he 
receives  from  them  for  another  purpose, 
should  be  disbarred. — In  re  Frank  M.  Mc- 
Dermitt,  34  Vr.  476. 

It  appears  that  eight  or  nine  years  ago 
Carl  Lentz,  an  attorney  of  this  court,  wrong- 
fully appropriated  to  his  own  use  moneys 
entrusted  to  him  by  his  client  for  other  pur- 
poses; that  such  misappropriation  was  made 
without  any  actual  intent  to  defraud,  and 
with  the  expectation  of  paying  the  moneys 
over  as  soon  as  required;  that  he  had  paid 
over  principal  and  interest,  not  indeed  as 
soon  as  required,  but  before  the  rule  in  this 
matter  was  applied  for,  and  that  since  the 
misappropriation  he  has  conducted  himself 
with  integrity  in  private  and  public  life  and 
in  an  important  state  office.  HELD,  that 
the  circumstances  do  not  warrant  the  con- 
clusion that  Mr.  Lentz  is  now  unworthy  of 
the  confidence  of  clients,  and  therefore  do 
not  require  the  court  to  strike  him  off  the 
roll  of  attorneys  or  to  suspend  him  from 
the  practice  of  his  profession. — In  re  Lentz, 
36  Vr.  134. 
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Where  alleged  misconduct  involves  a 
criminal  offence,  the  court  will  not  disbar  an 
attorney  in  advance   of  a    ivietion   unless 

the  evidence  againsl  him  is  dear  and  con- 
vincing— In  re  N lan  and  Simpson,  36  Vr 

142. 

To  justify  the  disbarment  of  an  attorney, 
one  of  three  things  should  I"-  established: 
1.  Conviction  of  crime.  2.  Evidence  which, 
in  the  judgmenl  of  the  court,  shows  that  a 
crime  ha    been  commil  ted  and  that  the  facts 

proven   would  justify  a  c viction   thereof. 

3.  Such  intentional  fraud  upon  the  courl 

Or  a  clienl  as  shows  evidence  of  moral  tur- 
pitude.—In  re  John  Francis  Cahill.  37  Vr. 
527. 

For  less  offences,  such  temporary  sus- 
pension as  the  COUrt  may  deem  proper  pun- 
ishment will  be  imposed. — Ibid. 

li  is  the  sole  province  of  the  supreme 
court  to  disbar  or  revoke  the  license  of  an 
attorney,  but  any  court  of  justice  of  com- 
petent jurisdiction,  in  the  interest  of  jus- 
tice and  in  order  that  the  proper  and  de- 
cent administration  of  justice  may  proceed 
unobstructed,  has  the  power  to  suspend 
any  of  its  officers,  including  attorneys,  from 
acting. — In  re  Simpson  and  Noonan.  21  N. 
J.  I.. ',!..  109. 


V.  LIEN  FOR  SERVICES. 

An  attorney  received  a  note  secured  by 
.1  void  mortgage  from  Ids  client  for  services 
rendered  in  a  suit,  and  receipted  for  it  with 
the  condition  that  it  should  be  in  full  pay- 
ment when  paid.  HELD,  that  his  lien  on 
the  judgment  was  not  thereby  lost. — John- 
son vs.  Johnson  Railroad  Signal  Co.,  12 
Dick.  79. 

Complainant,  having  put  defendants  in 
possession  of  property  as  heirs  under  a 
power  of  attorney  to  recover  an  estate  for 
them  as  heirs,  is  entitled  to  a  lien  thereon 
for  his  compensation,  though  strict  proof 
of  their  heirship  may  not  have  been  made, 
and  the  strength  of  their  title  rests  on  the 
fact  that  no  one  else  can  find  a  better  one. 
—Adams  vs.  Schmitt,  2  Rob.  169. 

A  contract  to  establish  the  title  of  a  mar- 
ried woman  to  real  estate  for  a  reasonable 
compensation,  to  secure  which  an  assign- 
ment of  an  interest  in  the  recovery  is  pro- 
vided, though  not  executed  by  her  husband, 
and  not  executed  by  her  separate  and  apart 
from  him.  has  the  effect,  in  connection  with 
the  establishment  of  the  title,  to  invest  the 
beneficiary  with  an  equity,  by  reason  of 
which  equity  will  create  a  "lien  in  his  favor. 
—Ibid. 

A  contract  between  attorney  and  client, 
stipulating  that  the  former,  in  considera- 
tion of  services  to  be  rendered  by  him  in 
prosecuting  an  action  for  the  client,  shall 
receive  a  part  of  the  recovery,  is  executory 
merely;  the  cause  of  action  remaining  in 
the  client,  and  the  attorney  obtaining  no 


interest  therein,  either  by  way  of  :i--ii:n- 
ment  thereof  or  lien  thereon.— Welles  '■-. 
Jersey  City,  &c,  Railway  Co.,  2  Hob.  659. 


VI.  PRIVILEGES. 

An  order  made  by  a  court  of  criminal 
jurisdiction  limiting  the  time  of  defendant's 
counsel  in  addressing  the  jury  is  an  order 

made  in  the  exercise  of  its  discretion,  and  a 

judge  of  such  court  will  not  J>e  compelled  by 

mandamus    to   allow    an    exception    to    such 

an  order  unless  it  is  made  to  appear  that 

there  is  reasonable  ground  to  contend  that, 
by  such  order,  the  defendant  was  practically 
deprived  of  the  assistance  of  counsel  which 
the  constitution  secures  to  him. — In  re 
Carll.  :i\  Vr.  83. 

The  refusal  of  an  attorney  to  obey  the 
command  of  a  subpoena  duces  tecum  can- 
not be  justified  on  the  ground  that  the  paper 
which  he  is  required  to  produce  contains  a 
privileged  communication  from  his  client. 
If  he  desires,  upon  that  ground,  to  be  ex- 
cused from  obeying  the  command  of  the 
writ,  he  must  apply  to  the  court,  out  of 
which  it  issued,  to  quash  it. — In  re  Lefferts, 
38  Vr.  172. 

The  supreme  court  will  not  receive  a 
brief  presented  by  a  member  of  the  bar 
who  had  not,  as  yet,  been  licensed  to  prac- 
tice as  a  counselor-at-law. — Duvsters  Vs. 
Crawford.  40  Vr.  229. 

An  attorney  is  not  bound  to  produce  be- 
fore the  grand  jury  correspondence  be- 
tween himself  and  his  client,  since  they  are 
privileged  communications. — In  re  Bleaklv. 
21  N.  J.  L.  J.  58. 


VII.  POWER  OF  COURT  OVER. 

Where  a  bill  rendered  by  an  attorney  for 
prosecuting  a  suit  for  his  client  is  not  only 
fraudulently  untrue  as  to  items  for  services 
not  rendered,  but  inflated  throughout  by 
charges  beyond  what  the  services  were 
worth,  and.  with  the  retainer  paid  by  his 
client,  amounts  to  more  than  the  sum  re- 
covered of  defendant,  it  is  within  the  rule 
that  if  the  behavior  of  the  attorney  towards 
his  client  is  dishonest,  oppressive  or  illegal, 
and  shows  a  fraudulent  intent,  the  court 
may  proceed  summarily  against  him  for  his 
misconduct. — Tate  vs.  Field,  15  Dick.  42. 
See  17  /-'.  7!".".. 

A  solicitor  in  chancery  of  this  state,  who 
was  also  an  attorney  and  counselor-at-law 
of  the  State  of  New  York,  was  employed 
to  take  proceedings  in  chancery  for  the  re- 
covery of  permanent  alimony  on  a  divorce 
a  vinculo  matrimonii  theretofore  granted 
by  that  court.  The  proceedings  were  taken. 
resulting  in  a  decree  in  chancery  against 
the  former  husband  for  a  considerable  sum 
.  if  on  mey  for  alimony  accrued,  and  requiring 
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him  thereafter  to  pay  permanent  ali- 
mony to  the  former  wife  at  a  stated  sum 
per  w-eek.  The  defendant  being  a  resident 
of  New  York,  the  solicitor,  in  his  capacity 
as  an  attorney-at-law  of  that  state,  brought 
suits  there  against  the  former  husband  to 
recover  the  arrears  of  alimony  mentioned 
in  the  decree  and  certain  installments  which 
thereafter  had  fallen  due.  The  litigation 
was  settled  in  New  York  and  a  general  re- 
lease was  given  by  the  former  wife  to  the 
former  husband,  discharging  him  from  all 
claims  for  alimony,  past  and  future.  In 
the  settlement  her  solicitor  and  attorney 
received  for  account  a  large  sum  of  money, 
being  the  consideration  of  the  settlement 
and  release.  The  solicitor  retained  this 
money,  or  a  large  share  of  it,  and  refused 
to  pay  it  over  to  his  client.  HELD ,  that  the 
court  of  chancery  has  jurisdiction  to  exer- 
cise its  summary  power  over  the  solicitor 
as  an  officer  of  the  court,  in  order  to  require 
him  to  do  justice  to  his  client. — Lynde  vs. 
Westervelt,  19  Dick.  736. 


VIII.  CONTRACTS  AGAINST  PUBLIC 
POLICY. 

A  stipulation  in  a  contract  between  an 
attorney  and  client  that  the  latter  shall 
not  settle  the  cause  of  action  which  the 
former  is  employed  to  prosecute  except 
with  the  attorney's  consent,  cannot  deprive 
the  person  against  whom  the  cause  of  ac- 
tion exists  of  his  right  to  compromise  with 
his  adversary,  provided  the  compromise  is 
made  in  good  faith  and  without  any  at- 
tempt to  defraud  the  attorney.  Quaere. 
Is  not  such  an  agreement  opposed  to  sound 
public  policy,  and  therefore  void? — Weller 
vs.  Jersey  City,  &c,  Railway  Co.,  2  Rob. 
659. 


AUCTIONS  AXD  AUCTIONEERS. 

Cross  References.     Sales;  Vendor 
and  Vendee. 

One  who  has  an  existing  interest  in  prop- 
erty tn  be  sold  at  a  public  sale  may,  for  the 
protection  of  such  interest,  lawfully  agree 
not  to  bid  at  the  sale. — De  Baun  vs.  Bl-and, 
32  Vr.  624. 

An  auctioneer  employed  to  sell  land  can- 
not bind  the  vendors  by  a  memorandum 
signed  by  him  some  time  after  the  sale  and 
after  his  authority  has  been  revoked  by  the 
vendors  to  the  knowledge  of  the  vendee. — 
Schmidt  vs.  Quinzel,  10  Dick.  792. 


AUTREFOIS  ACQUIT. 

See  Criminal  Law  and  Procedure. 


AWARD  AXD  ARRITRATIOX. 

I.   FINALITY  OF  AWARD. 

II.  METHOD  OF  ENFORCING 
AWARD. 

III.  PRESUMPTION    OF  PAYMENT 
OF  AWARD. 

IV.  CONDUCT    OF  ARBITRATORS. 

V.  STATUTE  OF  FRAUDS  AS 
AFFECTING. 

VI.  WAIVER  OF  DEFENSE. 

VII.   REPUDIATION. 


I.  FINALITY  OF  AWARD. 

Where  a  matter  in  dispute  between  par- 
ties is  submitted  by  them  to  arbitration, 
and  their  submission  is  made  a  rule  of  court, 
in  accordance  with  the  statute,  the  court 
will  not,  on  an  application  to  set  aside  the 
arbitrator's  award,  review  the  evidence  sub- 
mitted to  them  for  the  purpose  of  determin- 
ing the  correctness  of  their  conclusion.  In 
the  absence  of  corruption  or  partiality  in 
the  arbitrators,  or  fraud  practiced  by  one 
of  the  parties  to  the  arbitration,  the  award 
is  final  as  to  facts. — Booye  vs.  Muth,  40  Vr. 
266. 

In  a  suit  to  set  aside  an  award  by  appraisers, 
to  whom  the  question  of  damage  by  fire  was 
sul  unit  ted,  where  a  witness  for  complainant 
estimated  the  cost  of  new  buildings  at 
$2,890,  while  the  appraisers  fixed  it  at 
$2,750,  the  difference  was  not  sufficiently 
radical  to  show  that  plaintiff  was  injured 
by  the  award,  or  to  justify  the  court  in  set- 
ting it  aside  because  the  complainant  was 
not  notified  that  the  appraisers  intended 
in  null  and  estimate  the  damages. — Sterling 
vs.  German-American  Insurance  Co.,  3  Rob. 
339. 


II.  METHOD  OF  ENFORCING 
AWARD. 

The  only  proper  method  by  which  an 
arbitration  award,  which  has  been  made  a 
rule  of  court,  can  be  enforced  is  by  proceed- 
ings taken  to  punish  the  party  who  refuses 
to  perform  the  same,  as  for  a  contempt  of 
court. — Booye  vs.  Muth,  40  Vr.  266. 

A  writ  nf  fieri  facias,  sued  out  fur  the  pur- 
pose of  enforcing  such  an  award,  will  be 
quashed  Upon  application  made  for  that 
purpose. — Ibid. 
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Presumption  of  Payment  of  Award. — Conduct  '>f  Arbitrators. — Statute  of  Frauds  as  Affect- 
ing.— Waiver  of  I  Jefense. — Repudiation. 

III.  PRESUMPTION  OF  PAYMENT 
OF  AWARD. 

FIELD,  thai  the  action  of  the  defendant 

in  paying  the  fund  into  court  more  than  '-'(» 
years  ago,  every  intendment  will  be  made 
in  its  favor,  and  the  presumption  arises  that 
it  was  paid  into  court  for  a  lawful  reason, 
and  the  plaintiffs  were  put  to  an  election 
to  proceed  to  obtain  the  fund  or  stand  upon 
I  heir  statutory  rights  and  proceed  against 
the  defendant  on  the  award. — Parison  vs. 
The  N.  Y.  and  L.  B.  R.  R.  Co.,  24  N.  J. 
1,.  J.  688. 


IV.  CONDUCT  OF  ARBITRATORS. 

failure  of  the  arbitrator  to  view  the 
premises  cannot  affect  an  award  as  to  their 
value,  in  the  absence  of  request  to  do  so, 
he  being  familiar  with  them. — Hewitt  vs. 
Lehigh  and  Hudson  River  Railroad  Co.,  12 
Dick.  511. 

In  the  absence  of  misconduct  or  want  of 
good  faith  in  an  arbitrator,  the  fact  that 
the  award  seems  too  high  or  too  low  is  not 
ground  for  judicial  interference. — Ibid. 


V.  STATUTE  OF  FRAUDS  AS 
AFFECTING. 

The  owner  of  land  wanted  by  a  railroad 
wrote  the  latter's  representative.  "I  am 
perfectly  willing  to  take  the  judgment  of 
any  fair  man  as  to  what  damage  this  does 
to  the  property,"  and  later  "There  is  only 
one  other  way  "which  I  can  suggest  to  avoid 
litigation,  and  that  is  to  ask  Mr.  H.  to  de- 
cide how  much  you  are  to  pay,  and  for  his 
decision  to  be  final."  The  reply  was, 
"Your  suggestion  relative  to  leaving  the 
matter  to  decide  to  Mr.  H.,  meets  with  my 
approval."     The  representative  also  wrote 


to    Mr.    H,   enclosing   maps   containing   a 

description  of  the  land-.  The  arbitrator 
agreed  in  writing  to  act.  HELD,  that  it  was 
a  complete  submission  in  writing,  and  hence 
not  within  the  statute  of  frauds. — Hewitt 
vs.  Lehigh  and  Hudson  River  Ry.  Co.,  12 
Dick.  511. 

Where  defendant  to  a  bill  to  enforce  an 
award  admitted  the  agreement  to  submit 
to  arbitration,  the  actual  submission  and 
the  award,  and  failed  to  set  up  the  statute 
of  frauds  as  a  defence  in  his  answer,  he 
cannot  insist  on  it  at  the  hearing. — Ibid. 

Where  the  only  question  in  a  submission 
was  tin-  amount  to  be  paid  for  land  already 
taken,  and  a  conveyance  of  which  could 
have  been  compelled,  it  was  not  a  case  re- 
quiring the  submission  to  be  in  writing,  and 
hence  was  not  within  the  statute  of  frauds. 
—Ibid. 


VI.  WAIVER  OF  DEFENSE. 

Where  neither  in  the  negotiations  and 
correspondence  leading  up  to  a  submission, 
in  the  arbitration  itself  nor  in  the  proceed- 
ings to  condemn  involving  the  same  subjects 
matter,  was  an  equitable  defence  interposed, 
it  will  be  deemed  waived  in  a  suit  to  restrain 
the  condemnation. — Hewitt  vs.  Lehigh  & 
Hudson  River  Ry.  Co.,  12  Dick  511. 

Where  a  party  agrees  to  a  second  submis- 
sion, and  afterwards  repudiates  the  award 
therein,  and  begins  condemnation  proceed- 
ings, he  waives  all  rights  under  the  first 
award. — Ibid. 


VII.  REPUDIATION. 

A  party  to  an  arbitration  cannot  repudi- 
ate the  award  for  causes  within  his  knowl- 
edge before  it  was  made. — Hewitt  vs.  Le- 
high &  Hudson  River  Ry.  Co.,  12  Dick.  511. 


BAGGAGE. 

Upon  a  ticket  delivered  by  a  common 
carrier  of  passengers  to  one  of  its  passengers, 
upon  the  payment  of  his  fare,  was  printed 
"Good  for  one  continuous  passage  in  either 
direction  between  New  York  and  Elizabeth, 
N.J.  No  stop-off  allowed.  Free  transpor- 
tation allowed  for  150  lbs.  baggage  (wearing 
apparel  >  only,  and  company's  liability  ex- 
pressly limited  to  $1  per  lb."  HELD,  that 
the  reference  to  baggage  was  notice  of  the 
limit  of  accommodation  and  responsibility, 
upon  the  part  of  the  carrier,  the  passage 
might  have  with  respect  to  baggage  com- 
mitted to  the  custody  of  the  carrier,  and  did 


not  restrict  or  in  any  way  effect  the  com- 
mon law  right  of  the  passenger  to  carry 
personal  baggage  with  him. — Runvon  vs. 
Central  Railroad  Co.,  32  Yr.  537. 

The  common  law  right  of  such  a  passen- 
ger is  to  take  with  him  his  personal  baggage 
appropriate  to  the  journey  and  its  object — - 
that  is,  not  only  wearing  apparel  for  use 
and  ornament,  but  other  articles,  all  within 
reasonable  limit,  the  use  of  which  is  per- 
sonal to  him  during  his  journey  and  in  ac- 
complishing its  purposes. — Ibid. 

If  a  common  carrier  of  passengers  for  a 
long  time  acquiesces  in  and  makes  accom- 
modation for  the  carriage  of  small  packages 
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of  merchandise  of  its  passengers  in  its  pas- 
senger cars  as  personal  baggage,  so  as  to 
lead  the  passengers  to  accept  and  rely  upon 
its  attitude  in  that  respect  as  one  of  its 
regulations,  it  can  resume  its  rights  under 
the  law  only  after  reasonable  notice  of  its 
rescission  of  the  regulation  so  made. — Ibid. 


BAIL. 


Cross  References.     Arrest;  Capias; 

Criminal  Law  and  Procedure. 

Under  the  peculiar  circumstances  of  this 
case,  the  bail  to  the  sheriff  should  be  dis- 
charged and  money  deposited  with  the 
sheriff  as  additional  security  should  be  re- 
turned to  the  bail,  without  the  formal  sur- 
render of  the  defendant. — Loewenthal  vs. 
Wagner.    40  Vr.  129. 

An  affidavit  upon  which  application  is 
based  for  an  order  to  hold  to  bail  must  state 
facts  circumstantially  as  would  be  admissi- 
ble in  evidence  on  the  trial  of  a  cause,  and 
not  mere  general  conclusions  of  fact  or  law. 
— McGrath  vs.  Riley,  23  N.  J.  L.  J.  179. 


BAILMENT. 

Cross  References.    Banks  and  Banking ; 

Common  Carriers;  Deposits; 

Warehousemen. 

A  bailor,  when  he  makes  a  bailment  for 
hire — locatio  rei — parts  with  the  possession 
to  the  chattel  to  the  bailee,  but  if  any  per- 
manent injury  be  done  to  the  chattel  by  a 
third  party  during  the  continuance  of  the 
bailment,  he  may  maintain  an  action  against 
such  third  party,  whether  an  action  might 
or  might  not  be  maintained  against  such 
party  by  the  bailee  for  trover,  trespass  or 
replevin  to  control  the  immediate  possession. 
— New  York,  Lake  Erie  &  Western  R.  R. 
Co.  vs.  Electric  Ry.  Co.,  31  Vr.  338. 

A  bailor  need  not  look  alone  to  his  bailee 
for  a  wrong  by  a  third  party,  in  connection 
with  the  bailee,  done  to  the  chattel  which 
is  the  subject  of  the  bailment  for  hire.  If 
the  bailee  assumes  to  pledge  or  sell  the 
bailed  goods  as  his  own,  such  an  act  amounts 
to  a  conversion  and  the  bailor  may  at  once 
bring  his  action  against  the  third  party  in 
whose  possession  the  property  is  found. 
Whilst  a  mere  misuse  may  not  terminate 
the  bailment,  yet  when  by  the  negligence 
of  the  bailee,  either  alone  or  in  conjunction 


with  the  negligence  of  a  third  party  the 
chattel  bailed  is  no  longer  fit  and  suitable 
for,  and  cannot  be  devoted  to,  the  use  for 
which  it  was  hired,  the  bailment  is  at  an 
end  and  the  bailor  can  maintain  his  action 
for  the  injury  done  to  it. — Ibid. 

The  servants  of  the  bailee  in  a  bailment 
for  hire  are  not  the  servants  of  the  bailor, 
and  he  is  not  responsible  to  a  third  party 
for  the  negligence  of  the  servants  of  the 
bailee  in  respect  to  the  bailment.  The 
bailee  does  not  stand  in  the  place  of  the 
bailor  nor  represent  him  in  such  relation  as 
to  render  the  bailor  liable  for  the  negligent 
acts  of  the  bailee  or  his  servants  or  agents, 
and  whilst  in  an  action  by  the  bailee  for 
injuries  against  a  third  party,  occasioned  by 
his  negligence  the  contributory  negligence 
of  the  bailee  or  his  servants  or  agents  will 
constitute  a  defence  to  the  action,  yet  in 
an  action  by  the  bailor  who  is  the  owner 
against  a  negligent  third  party  for  injury 
to  the  bailment  the  negligence  of  the  bailee 
or  his  servants  or  agents  is  not  imputable 
to  such  bailor  and  will  not  prevent  a  recov- 
ery.— Ibid. 

A  bailment  for  hire  for  use  distinguished 
from  a  bailment  for  the  carriage  of  goods  by 
a  common  carrier. — Ibid. 

In  a  suit  against  a  bank,  a  gratuitous 
bailee,  to  recover  the  value  of  securities  left 
with  it,  and  which  has  been  stolen  by  one 
of  its  employes,  a  want  of  ordinary  care  on 
the  part  of  the  bank  not  appearing,  the 
bank  is  not  liable  for  the  loss  of  the  plain- 
tiff.— Smith  vs.  Elizabethport  Bank,  40  Vr. 
288. 

When  chattels  are  delivered  to  a  bailee 
in  good  condition  and  are  returned  to  the 
bailor  in  a  damaged  state,  the  law  will  pre- 
sume the  negligence  of  the  bailee  to  have 
been  the  cause. — Jackson  vs.  McDonald,  41 
Vr.  594. 
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V.   PREFERENCE  OF  CREDITOR. 

VI.  LEASE  AS  AFFECTED  BY. 

VII.  JURISDICTION  OF  STATE 
COURT   OVER  ASSETS. 

I.  INSOLVENCY  DEFINED. 

A  company  was  indebted  in  the  sum  of 
SSI, 200.  It  owned  a  brick-producing  plant 
appraised  at  $100,000,  and  was  capable  of 
earning  on  the  amount  of  which  it  was  cap- 
italized ($185,000)  a  fair  profit.  The  plant 
had  cost  over  $200,000,  and  could  not  be 
replaced  for  $250,000.  The  company  had 
on  hand  a  quantity  of  unburned  bricks. 
later  sold  for  S15.O00.  It  also  owned  vil- 
lage l<>ts  worth  $25,000.  On  its  failure  to 
pay  a  creditor  it  executed  a  mortgage  to 
secure  him.  This  creditor,  before  becoming 
such,  investigated  the  affairs  of  the  com- 
pany and  believed  that  the  company  was 
solvent.  About  a  month  after  the  execu- 
tion of  the  mortgage  the  company  was  ad- 
judged a  bankrupt,  and  the  trustee  could 
secure  only  $75,000  for  the  property.  HELD 
that  the  company,  at  the  time  of  executing 
the  mortgage,  was  not  insolvent,  within 
Bankrupt  act  of  July  1st,  1898,  chapter  .Ml. 
section  1,  paragraph  15  (U.  S.  Comp.  Stat. 
1901,  p.  3419),  providing  that  a  person  shall 
be  deemed  insolvent  when  the  aggregate 
of  his  property  shall  not,  at  a  fair  valuation, 
be  sufficient  to  pay  his  debts. — Empire  State 
Trust  Co.  vs.  Fisher  Co.,  1  Rob.  88.  See 
Id.  602. 

Under  section  64  of  the  New  Jersey  Cor- 
poration act,  insolvency  denotes  a  general 
inability  to  meet  pecuniary  liabilities  as  they 
mature,  by  means  of  either  available  assets 
or  an  honest  use  of  credit. — Empire  State 
Trust  Co.  vs.  Trustees  of  Fisher  Co.,  1 
Rob.  602. 


II.  LIENS  AS  AFFECTED  BY. 

1.  Petition  Filed. 

The  provision  of  the  United  States  Bank- 
rupt act  of  189S  for  avoiding  judgments  and 
liens  obtained  against  an  insolvent  person 
within  four  months  prior  to  the  filing  of  a 
petition  in  bankruptcy  by  or  against  him. 
in  case  he  is  adjudged  a  bankrupt,  does  not 
apply  to  the  case  of  a  judgment  obtained 
after  the  filing  of  the  petition. — Kinmouth 
vs.  Braeutigam.  36  Vr.  165. 

Quaere.  Does  not  the  administering  of 
relief  under  such  provision  rest  exclusively 
with  the  Federal  Court  having  cognizance 
of  the  bankruptcy  proceeding? — Ibid. 

A  judgment  recovered  on  the  common 
money  counts  is  not  excepted  from  the 
operation    of   a    discharge   in    bankruptcy, 


under  section  17  of  the  United  States  Bank- 
rupt act  ..f  July  1-t,  1898,  a-  a  judgment 
in  an  action  for  fraud.— Barnes  Manufat  I  ur- 
ingCo.  vs.  Norden,  :;s  \  r.  193. 

\\  here  a  creditor  of  an  insolvent  acquired 
an  equitable  lien  on  I.  filing  a 

creditor's  bill  before  bankruptcy  proceed- 
ings were  begun  by  the  debtor,  the  trustee 
in  bankruptcy  took  the  property  sul 
such  lien. — Taylor  vs.  Taylor,  1  4  Dick.  so. 

The  Bankruptcy  act  of  1898,  section  67, 
paragraph  b,  providing  that  whenever  a 
creditor  is  prevented  from  enforcing  his 
rights  as  against  a  lien  created  by  tie 
who  afterwards  becomes  a  bankrupt,  the 
trustee  shall  be  subrogated  to  and  may 
enforce  such  rights  for  the  benefit  of  the 
estate,  does  not  transfer  to  the  trustee  the 
right  of  a  judgment  creditor  to  enforce 
an  equitable  lien  acquired  by  the  filing  of  a 
creditor's  bill  before  bankruptcy  ] 
ings  wire  begun,  or  abate  such  creditor's 
right  t.i  prosecute  such  suit. — Ibid. 

A  judgment  entered  against  a  bankrupt 
after  the  filing  of  his  petition,  though  be- 
fore the  adjudication,  does  not  constitute 
a  lien  on  his  property,  and  cannot  be 
enforced  by  execution  or  by  creditor's  bill. 
— Kinmouth  vs.  Braeutigam.  18  Dick.  103. 

The  United  States  Bankrupt  law  of  1898 
does  not  invalidate  the  right  which  a  claim- 
ant acquired  by  serving  a  stop  notice  under 
section  3  of  the  Mechanics'  Lien  act  of  this 
state,  although  such  service  may  be  made 
within  four  months  next  preceding  the  filing 
of  the  petition  in  bankruptcy.  The  steps 
taken  under  said  section  3  are  not  such 
assignments  as  are  invalidated  by  the  Bank- 
rupt act,  nor  are  they  transfers  by  a  bank- 
rupt to  hinder  and  defraud  his  creditors. — 
Fehling  vs.  Goings,  1  Rob.  375. 

2.  Dividend. 

If  in  the  bankruptcy  proceedings  the 
judgment  debt  was  proved  as  a  claim  secured 
by  the  levy  subject  to  prior  encumbrances, 
the  fact  that  the  dividend  paid  was  based 
on  the  full  amount  of  the  judgment  does 
not  cancel  the  lien. — Bassett  vs.  Thackera, 
43  Vr.  81. 

3.  Sale. 

A  lien  by  execution  is  not  affected  by 
the  mere  sale  of  the  bankrupt's  property 
in  the  bankruptcy  proceedings. — Bassett  vs. 
Thackera,  43  Vr.  81. 


III.   DISCHARGE. 

1 .  Effect  on  Execution. 

On  the  discharge  in  bankruptcy  of  a 
debtor  against  whom  a  judgment  was.  be- 
fore the  discharge,  recovered  for  a  debt  that 
is   within   the   operation  of  the  discharge. 


BANKRUPTCY,  III,  IV,  V. 


Discharge. — Debts  Provable  in. — Preference  of  Creditor. 


execution  of  the  judgment  by  the  creditor 
should  be  perpetually  stayed. — Barnes  Man- 
ufacturing Co.  vs.  Norden,  38  Vr.  493. 

A  discharge  in  bankruptcy  does  not  affect 
the  lien  of  an  execution  levied  on  the  bank- 
rupt's property  before  the  bankruptcy  pro- 
ceedings were  instituted. — Bassett  vs. 
Thackera,  43  Vr.  81. 

2.  Effect  on  Judgment  and  Lien. 

After  the  debtor  has  been  discharged  in 
bankruptcy,  the  creditor  cannot  use  such  a 
judgment  to  set  aside  as  fraudulent  against 
him  a  conveyance  made  by  the  debtor  of 
his  property,  since  the  right  to  avoid  such 
conveyances  and  recover  the  property  so 
transferred  is  vested  in  the  trustee  in  bank- 
ruptcy by  section  70  of  the  Bankrupt  act. 
— Barnes  Manufacturing  Co.  vs.  Norden. 
38  Vr.  493. 

A  judgment  recovered  for  the  price  of 
goods  sold  and  delivered  is  a  provable  debt 
under  the  United  States  Bankruptcy  law  of 
1898,  and  is  released  by  a  discharge  of  the 
defendant  obtained  under  that  law.  In 
order  to  be  saved  from  the  operation  of 
such  a  discharge  the  judgment  itself  must 
have  been  recovered  in  an  action  for  fraud, 
or  obtaining  property  by  false  pretences  or 
false  representations,  or  for  willful  and  ma- 
licious injuries  to  the  person  or  property  of 
another  &c,  as  prescribed  by  clause  2  of 
section  17  of  that  law. — Barnes  Cycle  Co. 
vs.  Haines,  3  Rob.  651. 

3.  Pleading. 

Where  a  plea  sets  up,  as  a  defence  to  a 
suit  to  recover  upon  a  book  account,  a  dis- 
charge in  bankruptcy  under  the  United 
States  Bankruptcy  act  of  July  1st,  1898, 
a  replication  that  the  cause  of  action  sued 
on  is  excepted  from  the  operation  of  the 
discharge,  in  this — that  the  cause  of  action 
was  created  by  the  fraud  of  the  defendant, 
is  not  good  on  general  demurrer.  Such 
debts,  although  created  by  fraud,  are  not 
within  section  17  of  the  Bankruptcy  act, 
which  excepts  certain  debts  from  the  opera- 
tion of  a  discharge  thereunder. — Smith  & 
Wallace  Co.  vs.  Lambert,  40  Vr.  487. 

A  debtor  may,  in  a  case  situated  like  the 
present,  plead  his  discharge  in  bankruptcy 
after  answer  filed,  such  plea  being  in  the 
nature  of  a  plea  puis  darrein  continuance. 
— Reeves  vs.  McCracken,  3  Rob.  203. 

4.  Debts  Released  By. 

The  bankrupt  act  of  1898  provides  that 
"  a  discharge  in  bankruptcy  shall  release  a 
bankrupt   from   all    of   his   provable   debts 

except such  as  were  created  by  his  fraud, 

embezzlement,  misappropriation  or  defalca- 
tion while  acting  as  an  officer  in  any  fidu- 
ciary capacity."     HELD— 

(1)  That  the  words  "fiduciary  capacity" 
having  reference  only  to   technical  trusts,  a 


debt  arising  out  of  an  implied  understand- 
ing, had  on  a  conveyance  in  the  ordinary 
form  of  an  absolute  deed,  from  R.  to  M. 
of  certain  parts  of  R.'s  real  estate,  no  trust 
being  expressly  declared,  was  not  excepted 
from  the  operation  of  a  discharge;  (2)  That 
the  fair  inference  from  the  facts  stated  was 
that  the  conveyance  was  intended  to  liinder 
ami  delay  creditors,  and  that  the  grantee 
therein  did  not,  for  that  reason  also,  hold 
in  a  fiduciary  capacity  within  the  meaning 
of  the  act. — Reeves  vs.  McCracken,  3  Rob. 
203. 


IV.  DEBTS   PROVABLE   IN. 

A  judgment  for  alimony  and  costs  is  a 
provable  debt  in  bankruptcy  and  the  judg- 
ment creditor  may  be  enjoined  from  its 
further  prosecution. — Van  Orden  vs.  Van 
Orden,  22  N.  J.  L.  J.  305. 


V.  PREFERENCE  OF  CREDITOR. 

A  solvent  debtor  giving  a  mortgage  to 
secure  a'  creditor  does  not  give  a  preference, 
within  Bankrupt  act  of  July  1st,  1898,  chap- 
ter 541,  section  60  (30  Stat,  p.  562;  U.  S. 
Comp.  Stat.,  1901,  p.  3445),  specifying  when 
a  person,  "on  being  insolvent,"  shall  be 
deemed  to  give  a  preference. — Empire  State 
Trust  Co.  vs.  Fisher  Co.,  1  Rob.  88.  See  Id. 
602. 

The  taking  of  security  by  a  creditor  for 
money  presently  or  previously  loaned  is  not 
evidence  that  the  creditor  believes  that  the 
debtor  is  insolvent. — Ibid. 

The  words  "for  a  present  consideration," 
in  Bankrupt  act  of  July  1st,  1898,  chapter 
541,  section  67  (30  Stat.  p.  564,  U.  S.  Comp. 
Stat.  1901  p.  3449),  providing  that  liens 
given  or  accepted  in  good  faith,  and  not  in 
contemplation  of  or  in  fraud  on  the  act. 
"and  for  a  present  consideration,"  shall  not 
be  affected  by  the  act,  do  not  render  invalid 
a  mortgage  to  secure  a  pre-existing  debt. — 
Ibid. 

Under  clause  e  in  section  70  of  the  Fed- 
eral Bankrupt  act,  trustees  in  bankruptcy 

may  avoid  a  mortgage  made  by  a  New  Jer- 
sey corporation  which  the  creditors  of  the 
corporation  might  avoid  under  section  64 
of  the  New  Jersey  Corporation  act,  P.  L. 
of  1896  p.  277.— Empire  State  Trust  Co. 
vs.  Trustees  of  Fisher  &  Co.,  1  Rob.  602. 

A  mortgage  given  merely  to  secure  ante- 
cedent debts  is  not  given  "for  value.'' 
within  the  meaning  of  clause  e  in  section 
70  of  the  Federal  Bankrupt  act,  or  for  ' '  a 
valuable  consideration,"  within  the  mean- 
ing of  section  64  of  the  New  Jersey  Corpor- 
ation act. — Ibid. 

Under  the  Bankrupt  act  of  July  1st ,  1  898, 
chapter  541,  section  60b  (30  Stat.  p.  562; 
U.  S.  Comp.  Stat.  1901,  p.  3445),  providing 
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that  if  a  bankrupt  shall  have  given  a  pref- 
erence, and  the  person  receiving  it  or  to  be 
benefited  thereby,  or  his  agent  acting 
therein,  shall  have  had  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give 
a  preference,  it  shall  be  voidable  by  the 
trustee,  and  he  may  recover  the  property 
or  its  value,  the  party  receiving  payment 
must  have  had  reasonable  ground  to  believe 
that  it  was  intended  thereby  to  give  a  pref- 
erence before  he  can  be  held  liable  to  refund. 
—Wilson  vs.  Weigle,  3  Rob.  561. 

In  an  action  by  a  trustee  in  bankruptcy 
to  recover  a  payment  made  by  the  bank- 
rupt, on  the  ground  that  it  was  an  unlawful 
preference,  evidence  held  insufficient  to 
show  that  defendants  had  reasonable  ground 
to  believe  that  a  preference  was  intended. 
—Ibid. 


VI.  LEASE  AS  AFFECTED  BY. 

A  lessee  in  a  lease  of  a  farm  for  one  year, 
with  the  privilege  of  renewal  for  five  years 
more,  filed  a  petition  in  bankruptcy  within 
a  month  after  the  execution  of  the  lease. 
There  was  no  representation  of  the.lessee's 
responsibility,  and  he  equipped  the  farm 
with  the  cattle  and  implements  called  for  in 
the  lease.  HELD,  insufficient  to  warrant 
equity  in  cancelling  the  renewal  clause  on 
the  ground  of  the  lessee's  fraud. — Olden  vs. 
Sassman,  1  Rob.  239.     .4.  2  Rob.  799. 

The  bankruptcy  of  the  lessee  under  a 
lease  demising  the  premises  for  a  fixed  term, 
with  the  privilege  of  renewal  occurring  dur- 
ing the  fixed  term,  did  not  dissolve  the 
agreement  so  as  to  authorize  equity  to 
cancel  the  renewal  clause. — Ibid. 


VII.  JURISDICTION  OF  STATE 
COURT  OVER  ASSETS. 

The  state  courts  have  jurisdiction  in  an 
action  of  replevin  brought  against  a  trustee 
in  bankruptcy,  under  the  act  of  congress, 
who  claims  that  the  goods  in  controversy 
belonged  to  the  bankrupt. — Cooke  vs. 
Scovel,  Trustee,  39  Vr.  484. 

The  Federal  Bankrupt  (Act  of  July  1st, 
189S,  ch.  541,  30  Stat.  544;  U.  S.  Comp. 
Stat.  1901,  p.  3418)  provides  a  system  of 
bankruptcy  for  particular  cases  only,  to 
which  it  applies;  and  hence  a  proceeding  in 
bankruptcy  against  an  alleged  insolvent 
corporation  does  not  supersede  a  proceed- 
ing in  a  state  court  under  a  state  statute 
entitling  stockholders  and  creditors  to  the 
appointment  of  a  receiver  for  a  corporation 
under  certain  circumstances,  which  relief 
could  not  be  granted  under  the  Bankrupt 
act. — Singer  vs.  National  Bedstead  Co.,  20 
Dick.  290. 

Prior  to  the  amendment  of  the  Bankrupt 
act    of     February    5th,     1903,    there    was 


nothing  in  the  Bankrupt  act  which  mi 
the  title  of  the  trustee,  appointed  in 
bankruptcy  proceedings  against  a  cor- 
poration reach  back  of  the  adjudication 
so  as  to  take  hold  of  assets  lawfully 
vested  in  a  state  receiver,  appointed  under 
a  state  statute,  whether  the  case  presented 
to  the  state  court  in  which  the  receiver  was 
appointed  was  one  of  insolvency,  violation 
of  a  statute,  breach  of  condition,  or  anything 
else,  provided  the  case  so  presented  was  one 
of  which  the  bankrupt  court  could  take  no 
cognizance. — Ibid. 

Quaere.  Whether  the  amendment  to  the 
Bankruptcy  act  of  February  5th,  1903, 
when  properly  construed,  produces  a  differ- 
ent result  in  the  case  of  a  receiver  of  an 
insolvent  corporation  appointed  under  the 
New  Jersey  statute. — Ibid. 

The  appointment  or  maintenance  of  a 
receiver  by  the  court  of  chancery  after  the 
decree  has  passed  placing  an  insolvent  cor- 
poration under  disabilities  is  entirely  dis- 
cretionary. Where  the  creditors  and  stock- 
holders require  no  protection  in  respect  of 
the  assets  through  a  receiver,  there  seems 
to  be  no  reason  for  the  appointment  or  main- 
tenance of  a  receiver. — Ibid. 

In  the  present  case,  the  defendant  cor- 
poration having  been  adjudged  a  bankrupt 
and  a  receiver  having  been  appointed,  and 
there  being  danger  that  the  assets  would  be 
wasted  in  litigation.  HELD,  that  in  the 
absence  of  any  opposition  by  creditors,  all 
of  whom  have  been  notified,  an  order  would 
be  made  without  passing  upon  the  question 
of  conflicting  jurisdiction  directing  that  the 
receiver  of  this  court  forthwith  present  his 
account,  and  that  the  assets,  after  deduct- 
ing a  proper  allowance  for  the  receiver,  be 
turned  over  to  the  bankruptcy  receiver  or 
trustee. — Ibid. 

Where  a  receiver  of  an  insolvent  has  been 
appointed  by  the  court  of  chancery,  and 
the  insolvent  is  later  adjudged  a  bankrupt 
under  the  Bankruptcy  act.  the  court  of 
chancery  has  authority  to  fix  the  compen- 
sation of  the  receiver  and  his  counsel.  The 
taking  of  the  same  out  of  the  assets  would 
be  a  question  for  the  federal  court  to  pass 
on. — In  re  Reeves  Engine  Co.,  29  N.  J.  L. 
J.  343. 
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I.   RIGHTS,  DUTIES  AND   LIA= 
BILITIES. 

1.  Depositor. 

The  implied  contract  on  the  part  of  a 
bank  with  its  depositor  is  that  it  will  dis- 
burse the  money  standing  to  his  credit  only 
on  his  order  and  in  conformity  with  his 
directions,  and  therefore,  if  it  makes  a  pay- 
ment on  a  check  to  which  his  name  has  been 
forged,  or  upon  his  genuine  check  to  which 
the  name  of  a  necessary  endorser  has  been 
forged,  it  must  be  held  to  have  paid  out  of  its 
own  funds,  and  cannot  charge  the  amount 
against  the  depositor,  unless  it  shows  a  right 
to  do  so  on  the  doctrine  of  estoppel  or  be- 
cause of  some  negligence  chargeable  to  the 
depositor. — Harter  vs.  Mechanics  National 
Bank,  34  Vr.  578. 

The  return  to  a  depositor  of  his  check 
with  a  forged  endorsement,  together  with 
his  balanced  pass-book,  casts  on  him  only 
the  duty  of  exercising  reasonable  care  and 
intelligence  to  examine  the  vouchers  and 
the  account  as  stated  by  the  bank  and  to 
inform  the  bank  of  any  errors  thus  discov- 
erable.— Ibid. 

A.  delivered  to  the  plaintiffs  a  sum  of 
money  to  be  paid  to  B.;  the  plaintiffs  gave 
to  C.  for  B.  their  check  on  the  defendant 
bank,  in  which  they  were  depositors,  for  the 
amount  payable  to  the  order  of  B. ;  C.  forged 
B.'s  name  on  the  back  of  the  check,  and 
thus  obtained  the  money  from  the  bank. 
HELD,  in  an  action  by  the  plaintiffs  to  re- 
cover from  the  bank  the  balance  of  their 
deposits,  that  the  bank  would  not  be  enti- 
tled to  charge  the  check  against  the  plain- 
tiffs, on  showing  that  A.  had  lost  his  right 
of  action  against  the  plaintiffs  for  the  money 
which  he  had  delivered  to  them. — Ibid. 

Upon  the  proof  that  the  transaction  was 
known  to  the  claimant  to  be  an  individual 
one  and  not  with  the  bank,  the  burden  is 
cast  upon  the  claimant  to  establish  that  the 
act  of  the  cashier  thus  done,  for  his  own 
individual  benefit,  was  authorized  or  rati- 
fied.— Campbell  vs.  Manufacturers'  National 
Bank,  38  Vr.  301. 

The  fact  that  a  bank  deposit  stands  in 
the  individual  name  of  one  of  the  partners 
of  a  firm  shows,  at  most,  that  he  has  legal 
title  thereto,  and  is  not  conclusive  evidence 


that  the  firm  has  no  interest  therein.  Ex- 
traneous evidence  is  admissible  to  show 
that  the  equitable  title  and  substantial 
ownership  of  the  funds  are  in  the  firm,  and 
that  moneys  going  to  swell  the  deposits,  in 
fact,  go  to  the  benefit  of  the  firm. — Ganse- 
voort  Bank  vs.  Carragan,  40  Vr.  404. 

The  contract  arising  between  a  bank  of 
deposit  and  an  ordinary  depositor  is  one  for 
the  loan  of  money,  and  not  of  bailment. — 
Perth  Amboy  Gaslight  Co.  vs.  Middlesex 
County  Bank,  15  Dick.  84. 

Where  one  deposits  in  a  bank  a  check  or 
draft  on  a  third  party,  it  is  a  bailment,  un- 
less the  understanding  be  that  he  may  at 
once  draw  against  the  deposit,  or  being  in- 
debted to  the  bank,  that  the  deposit  may 
be  applied  on  such  indebtedness. — Ibid. 

Where  one  deposits  in  a  bank  the  check 
of  another  depositor  of  the  bank,  and  is 
given  credit  therefor,  the  assets  of  the  bank 
are  not  thereby  increased,  and  hence  there 
can  be  no  tracing  and  reclaiming  of  the 
deposit  on  the  insolvency  of  the  bank. — 
Ibid. 

Where  one  having  a  deposit  in  a  bank 
signed  a  document  in  a  book  of  the  bank, 
whereby  she  directed  that  the  account  be 
placed  in  the  name  of  another  jointly  with 
herself,  and  that  either  of  the  parties,  or 
the  survivor  of  them,  might  at  any  time 
draw  any  or  all  of  the  deposit,  and  there- 
after a  new  pass-book  was  issued  to  her, 
which  new  book  contained  an  endorsement 
to  the  effect  that  the  account  was  a  joint 
one  between  the  depositor  and  the  other, 
payable  to  either  or  survivor,  and  she  placed 
the  pass-book  in  the  hands  of  a  friend,  and 
instructed  her  to  deliver  it  to  the  other 
after  her  death,  there  was  a  complete  de- 
claration of  trust  in  favor  of  the  other. — 
Hoboken  Bank  vs.  Schwoon,  17  Dick.  503. 

2.  Officer  or  Director. 

There  is  no  reason  that  can  be  given, 
which  is  founded  upon  principle,  for  not 
applying  the  same  rule  of  agency  to  a  cash- 
ier as  to  other  persons  occupying  fiduciary 
relations. — Campbell  vs.  Manufacturers' 
National  Bank,  38  Vr.  301. 

A  person  cannot  deal  with  a  cashier  of  a 
bank  as  an  individual  in  securing  a  draft, 
and  claim,  after  the  draft  is  delivered,  it 
has  become  the  transaction  of  the  bank. — 
Ibid. 

While  a  cashier  of  a  bank  is  presumed  to 
have  all  the  authority  he  exercises  in  deal- 
ing with  executive  functions,  legally  within 
the  powers  of  the  bank,  or  which  are  usually 
done  or  held  out  to  be  done  by  such  an 
officer,  still  the  test  is  whether  the  transac- 
tion is  with  the  bank  and  in  its  business,  or 
with  the  cashier  personally  and,  in  his  busi- 
ness. As  to  the  former  all  presumptions 
are  in  favor  of  its  regularity  and  binding 
force.  As  to  the  latter  no  such  presump- 
tions arise. — Ibid. 
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Neither  authorization  nor  ratification 
arises  from  unknown  concealed  fraudulent 
transactions  of  a  cashier.  It  is  only  known 
open  ones,  similar  to  the  alleged  dishonest 
ones,  which  work  an  estoppel.— Ibid. 

The  fact  that  a  cashier  of  a  bank,  who  had 
abstracted  funds  therefrom,  knew  the  bank 
was  insolvent,  is  nol  notice  of  such  insol- 
vency to  the  other  officers. — Perth  Amboy 
Gaslight  Co.  vs.  Middlesex  County  Bank, 
15  Dick.  84. 

Where  a  president  of  a  bank  heard  that 
its  cashier  had  made  unauthorized  drafts 
on  another  bank,  and  appropriated  the  pro- 
ceeds, to  an  amount  exceeding  the  capital 
and  surplus  of  the  bank,  and  proposed  to  a 
bank  examiner  to  close  the  bank,  but  was 
advised  by  him  to  first  verify  his  informa- 
tion, and  while  this  was  being  done  with  all 
possible  speed  the  bank  remained  open,  for 
one  hour,  the  president  was  not  guilty  of 
fraud  in  receiving  deposits  during  that 
period. — Ibid. 

An  action  by  a  bank  receiver  against 
directors,  for  losses  alleged  to  have  been 
caused  by  their  negligence,  is  not  premature 
because  the  total  losses  have  not  been  as- 
certained and  the  exact  limit  of  the  direc- 
tors' liability  fixed. — Campbell  vs.  Watson, 
17  Dick.  396. 

A  bank's  creditors,  on  its  insolvency,  have 
:i  direct  interest  in  its  affairs,  and  are  the 
eestuis  que  trustent  of  the  receiver,  entitled 
to  enforce  all  the  corporations  rights,  and 
to  collect  its  assets,  including  the  right  to 
claim  damages  for  the  directors'  negligence. 
—Ibid. 

3.    Corporate  Body. 

Failure  to  detect  that  which  an  inspec- 
tion with  ordinary  care  would  not  have  dis- 
covered, will  not  work  a  ratification.  Where 
a  draft  on  a  corresponding  bank  is  regular 
on  its  face  and  the  entry  upon  the  stub  of 
the  draft-book  from  which  it  is  taken  is 
also  regular,  there  is  nothing  to  go  to  a  jury 
to  establish  laches  in  the  officer  of  a  bank 
for  neglect  to  discover  its  fraudulent  char- 
acter from  inspection. — Campbell  vs.  Man- 
ufacturers' National  Bank.  38  Vr.  301. 

The  facts  in  this  case  show  an  individual 
transaction  with  Valentine,  and  the  known 
fact  that  he  had  paid  his  own  debt  with  the 
banks'  draft.  There  was  no  proof  that  his 
act  was  authorized  or  ratified  by  the  direc- 
tors, and  there  was  nothing  on  the  stub  of 
the  draft-book,  or  the  face  of  the  draft, 
when  returned  by  the  National  Park  Bank, 
to  indicate  that  it  was  not  a  regular  bank 
transaction,  nor  was  there  proof  that  by 
the  exercise  of  any  care,  short  of  an  inves- 
tigation of  books  of  the  bank,  the  president 
or  directors  of  the  bank  would  have  discov- 
ered the  fraudulent  act  of  the  cashier  in 
issuing  the  draft  in  question.  Under  this 
state  of  the  proof  the  court  rightly  directed 
a  verdict  against  the  plaintiff  in  error. — Ibid. 


In  a  suit  against  a  bank,  a  gratuitous 
bailee,  to  recover  the  value  of  securities 
left  with  it,  and  which  have  been  stolen  by 
one  of  it-  employees,  a  want  of  ordinary 
care  on  the  part  of  the  bank  not  appearing, 
the  bank  is  not  liable  for  the  lose  of  the 
plaintiff. — Smith  vs.  Elizabethport  Bank, 
40  Vr.  288. 

Where  the  cashier  of  a  bank  failed  to 
appear  during  business  hours,  and  a  short- 
age in  the  cash  was  discovered  by  the  presi- 
dent, : 1 1 1 <  1  the  cashier,  who  for  years  had  the 
perfect  confidence  of  the  bank,  telephoned 
that  the  balance  was  in  another  compart- 
ment of  the  vault,  the  president  was  not 
chargeable  with  notice  of  the  bank's  insol- 
vency, and  he.,ce  was  not  guilty  of  fraud  in 
suhseciuently  receiving  deposits. — Perth 
Amboy  Gaslight  Co.  vs.  Middlesex  County 
Bank,  15  Dick.  84. 

The  negligence  of  a  bank  in  crediting  the 
account  of  a  depositor  with  the  amount  of. 
a  forged  check  for  a  large  sum,  without  in- 
quiry as  to  the  truth  of  the  statement-  of 
the  depositor  when  presenting  same,  will 
not  prevent  the  bank  from  following  its 
money  into  the  hands  of  one  who  received 
it  with  notice  of  the  fraud. — Fidelity  Trust 
Co.  vs.  Baker.  15  Dick.  170. 

4.  Third  Parties. 

A  certain  fund  having  been  deposited 
with  the  defendant,  the  defendant,  as  evi- 
dence of  its  obligation  respecting  the  fund, 
addressed  to  the  beneficiary  a  letter  stating 
that  the  fund  was,  "to  be  held  by  us  to 
indemnify  you  in  the  event  of  the  loss  "!' 
the  cargo  of  old  iron  loaded  b3r  you  in  the 
bark  Primus'."  The  cargo  having  been 
lost,  debatable  questions  arose  as  to  the 
beneficiary  intended,  as  to  the  ownership 
and  value  of  the  cargo,  and  as  to  the  nature 
of  the  indemnity.  HELD,  that  the  defend- 
ant could  not  be  required  to  litigate  these 
questions  in  a  common  law  action  brought 
by  the  plaintiff  to  recover  the  amount  of 
the  fund,  and  that  until  the  questions  were 
adjusted  among  the  parties,  interested  in 
their  settlement,  the  defendant's  obligation 
was  fulfilled  by  holding  the  fund. — Leonard 
vs.  Camden  National  Bank,  41  Vr.  660. 

Where  the  relation  of  loaner  and  borrower 
exists  between  a  bank  and  its  depositor,  he 
may  reclaim  his  deposits,  as  against  the 
general  creditors  of  the  bank,  in  case  of 
insolvency,  when  its  officers  received  the 
deposit  knowing  the  insolvency  at  the 
time,  and  were  guilty  of  actual  fraud  in 
receiving  it,  and  he  is  able  to  trace  bis  de- 
posit to  the  assets  which  came  into  the 
hands  of  the  receiver  or  assignee,  though 
he  need  not  identify  the  very  coin  or  bills 
deposited. — Perth  Amboy  Gaslight  Co.  vs. 
Middlesex  County  Bank,"lo  Dick.  84. 

Where  intestate  deposited  money  in  a 
savings  bank  in  her  own  name  as  trustee 
for  certain  persons  who  were  dead  at  the 
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time  the  accounts  were  opened,  the  de- 
posits were  held  not  to  be  trusts. — Nicklas 
vs.  Parker,  3  Rob.  743. 

A  mere  savings  bank  deposit  made  by 
intestate  in  her  own  name  as  trustee  for 
another,  over  which  deposit  intestate  exer- 
cised complete  control  during  her  life,  was 
insufficient  to  establish  a  gift  of  the  deposit 
inter  vivos,  or  to  create  a  trust  entitling  the 
alleged  beneficiary  to  the  deposit  as  against 
in t .-tale's  administrator. — Ibid. 

5.  Taxation  of  Bank  Stock. 

For  the  shares  of  capital  stock  of  a  na- 
tional bank,  owned  by  a  non-resident,  the 
bank  must  be  assessed  for  taxes  in  the  tax- 
ing district  where  the  bank  is  located,  in  ac- 
cordance with  the  federal  and  state  statutes. 
— Crossley  vs.  East  Orange,  33  Vr.  583. 

The  assessment  in  this  case  was  errone- 
ously made  in  East  Orange,  and  proceedings 
must  therefor  be  taken,  under  the  act  of 
March  23rd,  1881,  to  make  a  proper  assess- 
ment in  the  city  of  Newark,  where  the  bank 
is  located. — Ibid. 

The  taxation  of  the  shares  of  stock  in 
national  banks,  under  the  act  of  April  1st, 
1869  (Gen.  Stat.,  p.  3302),  is  substantially 
taxation  of  all  the  property  of  the  banks, 
so  that  debtors  of  such  banks,  who  have 
secured  the  debts  by  mortgaging  their  real 
estate,  may  properly  claim  to  deduct  the 
debts  from  the  assessed  value  of  the  realty. 
—Myers  vs.  Campbell,  Collector,  35  Vr.  186. 

Under  the  statutes  of  this  state,  the  tax 
levied  on  account  of  the  shares  of  stock  in 
national  banks  held  by  non-residents,  is  not 
imposed  upon  the  banks;  it  is  imposed  upon 
the  shares,  being  assessed  in  form  only  to 
the  banks,  which  are  required  to  pay  the 
tax  only  out  of  dividends  declared  on  the 
stock;  and  these  statutes  are  in  accord  with 
the  act  of  congress  permitting  the  state  to 
tax  such  shares. — Mechanics  National  Bank 
vs.  Baker,  Receiver,  36  Vr.  113.     See  549. 

Whether,  under  our  law  for  the  taxation 
of  national  bank  stock,  that  stock  is  assessed 
at  a  greater  rate  than  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  the 
state,  in  violation  of  the  act  of  congress 
permitting  the  states  to  tax  such  stock,  is 
a  question  of  fact  to  be  decided  in  each  case 
by  the  evidence  respecting  the  taxes  assessed 
in  the  particular  district  wherein  the  stock  is 
taxed;  and  in  all  cases  where  discrimina- 
tion against  national  bank  stock  appears, 
our  laws  afford  ample  remedy  by  applica- 
tion to  the  commissioners  of  appeal  and  the 
state  board  of  taxation,  and  by  certiorari 
to  this  court. — Ibid. 

Our  statutes  for  the  taxation  of  shares  of 
stock  in  banks  do  not  violate  that  provision 
of  the  state  constitution  which  requires 
property  to  be  assessed  for  taxes  under 
general  laws  and  by  uniform  rules. — [bid. 


In  ascertaining  the  true  value  of  the 
shares  of  bank  stock  for  the  purpose  of  tax- 
ation, our  laws  do  not  require  that  the  non- 
taxable property  of  the  banks  should  be 
deducted  from  their  assets. — Ibid. 

Section  34  of  the  Bank  act  of  March  24th, 
1899,  by  exempting  from  taxation  all  the 
real  and  personal  property  of  banks,  has 
done  away  with  the  reason  of  the  decision 
in  Orange  National  Bank  vs.  Orange,  29 
Vr.  45,  to  the  effect  that  the  value  of 
their  real  estate  should  not  be  computed  in 
estimating  the  assessable  value  of  their 
stock  held  by  individuals. — Ibid. 

By  the  provisions  of  section  5219  of  the 
federal  statutes  respecting  national  banks 
the  shares  of  their  stock  may  be  taxed  to 
the  owners  thereof  by  the  states,  subject 
to  the  restriction  that  such  taxation  shall 
not  be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  state.  This  restric- 
tion having  been  construed  by  the  federal 
courts  to  relate  to  such  other  moneyed  capi- 
tal as,  by  its  use,  comes  into  competition 
with  the  business  of  national  banks,  the 
owners  of  national  bank  stock,  may  require 
the  courts  to  consider  and  determine  whether 
such  other  moneyed  capital  is  taxed  by 
state  laws  at  a  less  rate  than  is  imposed 
thereby  upon  national  bank  stock. — Me- 
chanics National  Bank  vs.  Baker,  Receiver, 
36  Vr.  549. 

By  our  law  owners  of  national  bank  stock 
are  to  be  taxed  thereon  at  its  true  value. 
Trust  companies  organized  under  our  law 
are  authorized  to  engage  in  business  which 
is  in  competition  with  the  business  of  na- 
tional banks,  and  are  to  be  taxed  to  the 
amount  of  their  capital  stock  issued  and 
outstanding. — Ibid. 

Whether,  if  by  the  correct  construction 
of  the  Trust  Companies  act,  such  companies 
are  to  be  taxed  upon  the  par  value  of  their 
stock,  and  no  more,  the  discrimination 
against  national  bank  stock  which  will  re- 
sult when  the  stock  of  trust  companies  has 
a  higher  value  than  par,  is  violative  of  the 
restriction  of  section  5219,  or  whether  the 
relief  of  the  owners  of  national  bank  stock 
from  assessment  excessive  in  amount  is  only 
to  be  had  when  it  appears  that  such  excess, 
in  fact,  exists  in  any  particular  case.  HELD, 
not  to  .be  necessary  to  decide. — Ibid. 

By  the  true  construction  of  the  Trust 
Companies  act  the  tax  is  to  be  imposed  upon 
such  companies  as  to  the  whole  number  of 
the  shares  of  stock  issued  and  outstanding, 
not  at  their  par,  but  at  their  real  value  — 
Ibid. 


II.  COMMISSIONER  OF. 

By  an  act  approved  February  12th,  1891, 
the  Legislature  established  a  department  of 
banking  and  insurance  and  provided  for  the 
appointment  of  a  commissioner  thi 
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hold  office  for  the  term  of  three  years,  and 
by  the  third  section  of  the  act  fixed  his 
compensation  at  an  annual  salary  of  $4,000. 
— State  vs.  Duryee,  36  Vr.  450. 

All  the  duties  previously  performed  by 
the  secretary  of  state  were  conferred  by  the 
act  upon  the  said  commissioner,  and  he  was 
authorized  to  charge  for  all  services  per- 
formed hy  him  the  same  fees  as  were  then 
fixed  by  law  fur  like  services  in  the  depart- 
ment of  state,  and  was  required  to  make 
quarterly  ret  urns  to  the  comptroller  of  all 
fees  and  moneys  collected  by  him  and  pay 
the  sum  so  collected  into  the  state  treasury. 
—Ibid. 

Among  the  duties  imposed  by  law  upon 

the  department  of  state  at  the  date  of  the 
creation  of  the  department  of  banking  and 
insurance,  was  that  of  annually  computing 
the  value  of  life  assurance  policies  and  an- 
nuity bonds  of  life  assurance  companies 
organized  under  the  laws  i  if  this  state. — Ibid. 

By  section  2  of  an  act  approved  March 
17th,  1892,  provision  was  made  for  the 
valuation  of  such  policies  and  annuity  bonds 
of  domestic  life  insurance  companies  and 
providing  that  each  company  should  pay 
to  the  commissioner,  to  defray  the  expenses 
thereof,  the  sum  of  one  cent  for  every 
$1,000  of  insurance  and  annuity  bonds  so 
valued. — Ibid. 

The  c  ntention  is  that  the  fees  received 
under  this  act  need  not  be  accounted  for 
by  the  commissioner  in  his  quarterly  re- 
turn to  the  comptroller  under  the  act  of 
February  12th,  1891,  nor  was  he  required 
to  pay  the  fees  so  collected  into  the  state 
treasury. — Ibid.  J 

This  contention  is  not  well  founded,  the 
act  of  February  12th,  1891,  fixed  the  com- 
pensation of  the  commissioner,  at  $4,000 
for  all  services  rendered  by  him  and  author- 
ized with  the  approval  of  the  governor,  the 
employment  of  necessary  clerks  or  employes 
to  be  paid  in  the  same  manner  as  the  com- 
missioner. There  is  nothing  in  the  act  of 
March  17th,  1892,  either  expressly  or  by 
implication,  to  justify  the  neglect  to  report 
and  pay  over  the  moneys  collected  under 
it  to  the  state. — Ibid. 


A  certificate  of  incorporation  filed  under 
tin-  .hi  concerning  corporations  (Revision 
i  >f  1 896  i  cannot  include  powers  of  a  banking 
corporation,  or  those  of  a  trust  company, 
or  Mich  as  are  intended  to  derive  profit  from 
the  loan  and  use  of  money. — McCarter,  At- 
torney-General vs.  Imperial  Trust  Co.,  43 
Vr.  42. 


III.  PRIVATE  BANKING. 

Persons  cannot  be  guilty  of  "carrying  on 
the  business  of  private  banking  without 
authority,"  in  violation  of  a  criminal  stat- 
ute, merely  because,  as  president  and  treas- 
urer of  a  New  Jersey  building  and  loan 
association,  they  participate  in  its  lawful 
business. — State  vs.  Newberry,  42  Vr.  18. 


IV.  EXTENT  OF  POWER. 

A  mortgage  of  real  estate,  securing  a 
contemporaneous  loan  of  money  advanced 
by  a  national  bank,  is  valid  inter  partes. — 
Myers  vs.  Campbell,  Collector,  35  Vr.  186. 


BASTARDY. 


Under  the  "Act  for  the  maintenance  of 
bastard  children"  (Gen.  Stat.,  p.  141). 
where  the  putative  father  of  a  bastard  child 
appeals  to  a  court  of  general  quarter  ses- 
sions, and  then  seeks  to  reverse  its  judg- 
ment by  certiorari,  the  jurisdiction  of  the 
sessions  will  be  presumed  unless  want  of 
jurisdiction  is  clearly  shown  by  the  record. 
— Buff  vs.  Kebler,  33  Vr.  186. 

In  bastardy  proceedings  the  determina- 
tion of  the  sessions  on  the  weight  of  evidence 
is  not  reviewable  by  certiorari. — Ibid. 

The  withdrawal  by  the  mother  of  a  bas- 
tard child  of  the  claim  for  support  to  the 
overseer  of  the  poor  is  a  sufficient  consid- 
eration for  an  agreement  between  the  mother 
and  the  putative  father  by  which  the  father 
agrees  to  pay  to  the  mother  a  certain  sum 
per  week  for  the  support  and  maintenance 
of  the  child  and  a  gross  sum  for  physicians' 
and  nurses'  bills  during  the  period  of  con- 
finement.— Beach  vs.  Voegtlen,  39  Vr.  472. 

An  intestate  left  surviving  him  a  widow 
but  no  children.  He  was  also  survived  by 
brothers,  sisters  and  the  children  of  deceased 
brothers  and  sisters.  Upon  proceedings  to 
distribute  the  surplus  age  of  his  estate  in 
the  hands  of  his  administrators,  it  was  made 
to  appear  to  the  orphans  court  that  the 
intestate  had  had  a  daughter  who  had  pre- 
deceased him,  leaving  one  child  born  out 
of  lawful  wedlock.  HELD,  that  such  child 
was  not  entitled  to  be  considered  in  the 
decree  of  distribution.— Voorhees  vs.  Sharp, 
IS  Dick.  216. 
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I.  CONSTITUTION    AND    BY=LAWS 

AND  STATUTES. 

The  general  rule  is  that  to  secure  prop- 
erty rights  or  enforce  money  demands 
against  a  social  or  beneficial  organization, 
the  member  may  in  the  first  place  prosecute 
his  claim  in  the  civil  courts.  The  excep- 
tion is  where  the  constitution  of  the  de- 
fendant body  contains  an  express  agree- 
ment binding  its  members  first  to  seek 
their  rights  in  the  tribunals  of  the  order 
before  bringing  an  action  at  law.  In  this 
case  there  was  no  such  agreement  or  pro- 
vision which  entered  into  the  contractual 
relation  between  the  parties,  and  therefore 
suit  at  law  will  lie. — Roxbury  Lodge  vs. 
Hocking,  31  Vr.  439. 

The  established  rule  that  "words  in  a 
statute  ought  not  to  have  a  retrospective 
operation,  unless  they  are  so  clear,  strong 
and  imperative  that  no  other  meaning  can 
be  annexod  to  them,"  should  be  applied  in 
the  interpretation  of  by-laws  of  social  and 
beneficial  organizations  in  controversies 
with  members  in  the  civil  courts. — Ibid. 

The  by-laws  of  a  benevolent  society  pro- 
vided that  the  suicide  of  a  member  should 
invalidate  a  benefit  certificate  issued  upon 
his  life.  Held  that  a  suit  upon  such  certi- 
cate  could  not  be  defeated  merely  by  proof 
that  the  attending  physician  of  the  de- 
ceased member,  in  an  affidavit '  procured 
from  him  by  the  society,  had  declared  that 
the  decedent  had  died  by  his  own  hand. — 
Knights  of  Honor  vs.  Jaggers,  33  Vr.  90. 
A.  Id.  800. 

Where  the  constitution  and  by-laws  of  a 
mutual  beneficial  association  limit  the  ap- 
pointment of  its  officers  and  the  scope  of 
their  powers  and  duties,  and  forbid  the 
alteration  or  amendment  of  such  constitu- 
tion, except  by  the  governing  body  in  the 
mode  therein  provided;  and  where  the  mem- 
bers of  such  association  have  agreed  as  part 
of  their  contract  of  membership,  to  strictly 
comply  with  the  laws,  rules  and  regulations 
of  the  association,  the  officers  thereof  have 
no  power  to  waive  the  provisions  of  such 
by-laws  as  relate  to  the  substance  of  the 


contract  between  the  individual  member 
and  his  associates  in  their  corporate  capac- 
ity.— Kocher  vs.  Supreme  Council  Catholic 
Benevolent  Legion,  36  Vr.  649. 

Rule  58  of  the  defendant's  relief  depart- 
ment reads  as  follows:  "Should  a  member, 
or  his  legal  representative,  make  claim  or 
bring  suit  against  the  company  or  against 
any  other  corporation  which  may  be  at  the 
time  associated  therewith  in  administra- 
tion of  the  relief  departments  in  accord- 
ance with  the  terms  set  forth  in  regulation 
No.  6,  for  damages  on  account  of  injury  or 
death  of  such  member,  payment  of  benefits 
from  the  relief  fund  on  account  of  the  same 
shall  not  be  made  until  such  claim  shall  be 
withdrawn  or  suit  discontinued.  Any  com- 
promise of  such  claim  or  suit,  or  judgment 
in  such  suit,  shall  preclude  any  claim 
upon  the  relief  fund  for  benefits  on  account 
of  such  injury  or  death,  and  the  acceptance 
of  benefits  from  the  relief  fund  by  a  mem- 
ber or  his  beneficiary  or  beneficiaries  on 
account  of  injury  or  death  shall  operate 
as  a  release  and  satisfaction  of  claims  against 
the  company  and  any  and  all  the  corpora- 
tions associated  therewith  in  the  adminis- 
tration of  the  relief  departments  for  dam- 
ages received  from  such  injury  or  death." 
HELD,  that  the  judgment  intended  by  that 
rule  is  a  judgment  awarding  the  plaintiff 
some  damages. — O'Reilly  vs.  Penna.  R.  R. 
Co.,  40  Vr.  119.  A.  41  Id.  825. 

Printed  copies  of  the  constitution  and 
laws  of  a  beneficial  order,  in  the  hands  of 
the  secretary  of  the  grand  lodge  of  the  state, 
sent  for  his  guidance  and  use  by  the  sec- 
retary of  the  Supreme  Lodge  of  the  World, 
are  presumed  to  be  genuine  and  accurate. 
— Schubert  Lodge  vs.  Schubert  Krankcn 
Untersturzen  Verein,  11  Dick.  78. 

The  provisions  of  the  constitution  and 
laws  of  a  beneficial  order  concerning  the 
disposition  of  the  funds  of  subordinate 
lodges  form  a  contract  between  the  mem- 
bers of  an  incorporated  subordinate  lodge, 
so  that  the  failure  to  dispose  of  its  funds  in 
accordance  with  those  provisions  is  a  breach 
of  contract. — Ibid.  ^ 

Under  the  constitution  of  a  grand  lodge 
of  a  beneficial  society  providing  that  there 
can  be  no  change  of  beneficiary  in  a  certi- 
ficate except  in  a  certain  manner,  a  waiver 
of  this  by  officers  of  a  subordinate  lodge  is 
ineffectual,  they  being  invested  with  no 
power  to  consent  to  a  change  of  such  man- 
ner, the  grand  lodge  issuing  the  certificate 
and  making  assessments  for  and  payments 
from  the  beneficial  fund,  and  the  duties  of 
the  officers  of  a  subordinate  lodge  relative 
to  change  of  beneficiary  and  to  payments 
being  merely  ministerial. — Grand  Lodge, 
Ac,  vs.  Connolly,  13  Dick.  180. 

A  by-law  adopted  after  the  issuance  of 
the  certificate,  giving  a  member  power  to 
change  a  beneficiary.  HELD  not  to  be  re- 
troactive.— Locomotive  Engineer's  Ins. 
Assn.  vs.  Winterstein,  13  Dick  189. 
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The  laws  < i f  a  beneficial  society  provided 

for  suspension  of  subordinate  branches  for 
default  in  certain  payments  to  the  national 
executive  council.  HELD,  that  since- at  tin- 
time  of  default  there  was  no  law  by  which 
such  default  operated  as  a  suspension,  and 
the  resolution  of  the  council  fixing  the  date 
when  the  default  should  occur  was  not  re- 
troactive, a  defaulting  branch  could  not  be 
legally  suspended  without  a  trial  on  notice 
and  opportunity  to  be  heard. — St.  Patrick's 
Alliance,  &c.,  vs.  Byrne,  14  Dick.  26. 

While  a  beneficial  association  organized 
under  an  act  authorizing  it  to  pay  benefits 
to  certain  relatives  of  deceased  members 
may  contract  the  classes  of  persons  author- 
ized to  receive  benefits  within  narrower 
limits  than  those  prescribed  by  the  statute, 
it  cannot  extend  them. — Tepper  vs.  Su- 
preme Council,  14  Dick.  321.  See  16  Id. 
638. 

Act  of  Massachusetts,  May  9th,  1877,  as 
amended  by  act  of  1882,  authorizes  the 
organization  of  beneficial  associations  for 
the  purpose  of  assisting  the  "widows, 
orphans  and  other  dependents  or  other 
relatives  of  deceased  members,  or  any  per- 
son dependent  on  deceased  members." 
HELD,  that  the  stepchildren  of  a  member  of 
an  association  organized  under  such  acts 
were  not  included  within  any  of  the  classes 
of  persons  authorized  to  take  under  such 
statute,  and  hence  wTere  not  entitled  to 
recover  under  a  certificate  designating  them 
as  beneficiaries.  The  case  of  Bennett  vs. 
Van  Riper,  2  Dick.  Ch.  Rep.  563,  distin- 
guished on  the  ground  that  the  word  "rela- 
tives" had,  at  the  time  of  the  legislation 
in  question,  been  confined  by  judicial  con- 
struction in  Massachusetts  to  its  strict 
meaning. — Ibid. 

A  certificate,  insuring  the  life  of  a  mem- 
ber of  a  beneficial  society,  cannot  be  assigned 
by  the  beneficiary  to  a  creditor  of  the  mem- 
ber insured,  even  with  the  concurrence  of 
the  member,  when  such  an  assignment  is 
forbidden  by  a  by  law  of  the  order. — Order 
of  Heptasophs  vs.  Dailey,  16  Dick.  14.3. 

A  bill  of  interpleader,  filed  by  the  society, 
will  not  validate  the  assignment. — Ibid. 

In  the  supplement,  passed  in  18S2,  of  the 
Massachusetts  statute  of  May  9th,  1877. 
providing  for  the  organization  of  bene- 
ficial societies,  the  word  "relatives"  includes 
relatives  by  marriage  as  w^ell  as  relatives  by 
blood. — Tepper  vs.  Roval  Arcanum,  16 
Dick.  638. 

The  constitution  and  by-laws  of  the  Su- 
preme Council  of  the  Royal  Arcanum  per- 
mit benefits  to  be  made  payable  to  the 
"members  of  the  family"  of" the  member 
designating  them.  HELD,  that  stepchildren 
of  the  member,  who  had  been  brought  up 
in  his  household,  could  lawfully  be  desig- 
nated, even  after  they  had  married  and  left 
his  household. — Ibid. 


According  to  th<-  decisions  of  tin-  supreme 
court  of  Massachusetts,  if  a  society  organ- 
ized under  the  Massachusetts  statute  of  1877 

issues  a  beneficial  certificate  in  favor  of 
persons  who  are  included  in  the  statutory 
classes  of  beneficiaries,  but  are  not  included 
in  the  classes  covered  by  the  constitution 
and  by-laws  of  the  society,  a  rival  claimant 
of  the  benefit  cannot  set  up  lack  of  author- 
ity in  the  society  to  make  such  persons  ben- 
eficiaries.— Ibid. 

In  a  suit  on  a  benefit  certificate  issued 
by  an  incorporated  fraternal  order,  the 
plaintiff's  declaration  averred  generally, 
under  section  126  of  the  Practice  act  (Gen. 
Stat.,  p.  2554),  the  performance  of  all  con- 
ditions precedent  to  recovery,  and  the  de- 
fendant's pleading  specified  compliance 
with  a  law  of  the  order  alleged  to  have  been 
enacted  after  the  issuing  of  the  certificate 
as  a  condition  precedent,  the  performance 
of  which  it  intended  to  contest.      HELD — 

1.  That  the  burden  of  proving  the  enact- 
ment of  such  a  law  was  on  the  defendant. 

2.  That  such  enactment  could  not  be 
proved  by  the  testimony  of  a  member  of 
the  order  that  a  printed  book  produced  by 
him,  in  which  such  law  was  included,  con- 
tained the  laws  of  the  order  in  force  at  a 
date  stated. — Herman  vs.  Supreme  Lodge, 
Knights  of  Pythias,  37  Vr.  77. 

A  beneficial  association's  constitution 
provided  that  on  the  death  of  a  member 
in  good  standing  a  funeral  benefit  of  not 
less  than  S30  should  be  paid  as  specified  in 
the  by-laws,  and,  should  the  member  leave 
no  relative,  an  officer  of  the  association 
should  receive  the  funeral  benefit  and  at- 
tend to  the  decent  burial.  The  by-laws 
prescribed  that  a  death  benefit  of  S150 
should  be  paid  on  the  death  of  a  member 
in  good  standing,  and  authorized  an  officer 
of  the  association,  on  the  death  of  a  mem- 
ber, to  immediately  pay  -S2.3  to  the  family 
or  person  bearing  the  expense  of  the  burial. 
HELD,  that  a  husband  of  a  deceased  member 
of  the  society,  who  was  the  sole  survivor 
of  deceased,  and  who  had  paid  the  fun- 
eral expenses,  was  entitled  to  the  death 
benefit  fund,  and  not  the  executor  of  the 
deceased's  estate. — Radient  Temple  vs. 
Piper,  17  Dick.  565. 

A  beneficiary  certificate  of  the  Ancient 
Order  of  United  Workmen  declares  that  it 
is  issued  upon  the  express  condition  that 
the  member  shall  in  every  particular  com- 
ply with  all  the  laws,  rules  and  regulations 
of  the  order.  The  certificate  and  the  con- 
stitution and  standing  regulations  of  the 
order  constitute  the  contract  which  con- 
trols the  pavment  of  benefits. — Grand 
Lodge,  &c,  vs.  Gandy,  IS  Dick.  692. 

The  regulations  provide  that  in  changing 
his  beneficiary,  the  member  shall  fill  out  the 
blank  form  on  the  back  of  his  certificate, 
authorizing  the  change,  and  shall  have  his 
signature  thereto  attested  by  the  recorder 
of   his   lodge,  with  the   seal   of  the  lodge 
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attached,  or  by  some  civil  officer  qualified 
to  administer  oaths.  The  blank  form  on 
the  back  of  the  certificate  contains  a  revo- 
cation of  the  preceding  direction  for  pay- 
ment of  the  benefit  and  an  express  order 
to  pay  it  to  the  newly-selected  beneficiary. 
The  regulations  also  declared  that  this  pro- 
vision might,  in  special  cases,  be  waived  by 
the  grand  lodge  at  its  option.  A  member 
had  designated  his  wife  as  his  beneficiary. 
She  predeceased  him.  Some  years  after 
her  death  the  member  attempted  to  change 
his  beneficiary  without  filling  in  or  signing 
the  blank  form  on  the  back  of  his  certifi- 
cate, or  in  terms  revoking  his  former  ap- 
pointment or  expressly  directing  payment 
to  a  new  beneficiary,  but  by  declaring  in  a 
separate  signed  affidavit,  that  he  desired 
the  change  in  favor  of  the  new  beneficiary. 
The  grand  lodge  did  not  waive  the  observ- 
ance of  the  provisions  recited.  HELD, 
this  attempted  appointment  of  a  new  benefi- 
ciary did  not  comply  with  the  rules  of  the 
order  by  which  the  members  had  agreed  to 
be  bound,  and  was  incompetent  to  take 
away  the  benefit-  from  the  member's  chil- 
dren who  were  entitled  to  it  by  the  standing 
regulations  of  the  order,  unless  other  direc- 
tion had  been  effectually  made. — Ibid. 

The  regulations  also  provide  that  each 
member  should  designate  the  person  who 
might  at  his  death  receive  his  benefit,  but 
that  such  person  in  every  instance  should 
be  a  member  of  his  family,  or  related  to 
him  by  blood,  or  be  dependent  upon  him, 
or  be  his  affianced  wife.  The  member 
stated  in  his  affidavit  that  "it  is  solely  be- 
cause of  the  dependency  of  the  said  L.  G. 
that  he  desires  the  change  in  her  favor," 
<&c.  In  actual  fact  L.  G.  was  not  a  mem- 
ber of  his  family,  nor  related  to  him  by 
blood,  nor  a  dependent  upon  him,  nor  his 
affianced  wife.  She  was  a  servant  in  his 
employ  to  do  household  work,  for  agreed 
weekly  wages.  HELD,  L.  G.  was  not 
within  any  class  from  which  a  member  of 
the  order  had  power  to  select  a  beneficiary, 
and  the  attempted  appointment  failed  for 
this  reason. — Ibid. 

The  charter  of  a  beneficial  association 
provided  that  its  object  was  to  establish  a 
benefit  fund  for  the  families  or  dependents 
of  members  as  they  shall  direct,  and  a  by- 
law declared  that  on  the  death  of  one  or 
more  beneficiaries  prior  to  the  death  of  the 
member,  if  no  change  of  beneficiary  should 
have  been  made,  the  share  or  shares  to 
which  such  beneficiary  or  beneficiaries 
would  have  been  entitled  shall  be  paid  to 
the  beneficiary's  legal  representative,  to  be 
distributed  to  his  or  her  heirs-at-law. 
HELD,  that  where  a  member  of  such  order 
died  after  the  death  of  his  wife,  who  was 
named  as  his  beneficiary,  without  appoint- 
ing a  new  beneficiary,  the  heirs  of  the  wife 
at  the  time  of  the  member's  death  wen- 
entitled  to  the  fund. — Anderson  vs.  Su- 
preme Council  Catholic  Benevolent  Legion, 
3  Rob.  176. 


Where  the  by-laws  of  a  beneficial  asso- 
ciation require  that  on  a  change  of  benefi- 
ciary the  member  shall  designate  the  sub- 
stituted beneficiary  in  writing,  a  person 
whom  the  member  intended  and  attempted 
to  substitute  as  beneficiary,  but  who  has 
not  been  actually  substituted  in  writing,  is 
not  entitled  to  the  fund,  although  the  asso- 
ciation has  paid  it  into  court. — Pennsylva- 
nia Railroad  Co.  vs.  Warren,  3  Rob.  706. 

By-laws  of  a  beneficiary  organization 
construed,  held,  a  member  may  in  the  first 
place  prosecute  his  claim  in  the  civil  courts, 
unless  the  constitution  of  the  defendant 
body  contains  an  express  agreement  bind- 
ing its  members  to  seek  their  rights  in  the 
tribunal  of  the  order  before  bringing  an 
action  at  law. 

The  act  of  1898,  p.  165  only  authorizes 
the  making  and  adoption  of  the  constitu- 
tion and  by-laws,  but  no  change  can  be 
made  except  in  the  manner  provided  by 
the  constitution  and  by-laws  of  the  society 
itself. 

The  constitution  and  by-laws  show  the 
contractural  relations  between  the  parties 
and  must  control,  unless  it  has  been  shown 
that  the  contract  in  some  legal  way  was 
altered  or  modified. — Tompkins,  Executors, 
vs.  The  Dover  Council,  No.  6,  of  the  O.  U. 
A.  M.,  26  N.  J.  L.  J.  80. 

By-laws  of  the  society  construed  and  held, 
that  the  plaintiff  is  not  entitled  to  the 
funeral  benefits.  The  member  left  no 
children.  He  was  unmarried,  and  his  next 
of  kin  are  brothers  and  sister.  The  con- 
stitution and  by-laws  embody  the  contract 
of  membership,  and  hence  the  deceased  mem- 
ber has  no  control;  he  could  not,  by  writing, 
by  will,  or  otherwise,  have  diverted  its  pay- 
ment away  from  the  class  named. 

The  administrator  or  executor,  is,  there- 
fore, excluded  from  any  claim  upon  th« 
funeral  benefit. — Carpenter,  Executor,  vs. 
Alert  Counjil,  No.  236,  of  I.  O.  U.  A.  M.,  20 
N.  J.  L.  J.  373. 


II.  MEMBERS. 

1.  Liability. 

Moneys  received  by  the  subordinate  lodge 
of  a  beneficial  order  were  held  in  trust,  to  be 
used  for  lodge  expenses  and  dues,  for  sick 
benefits,  and  for  burial  expenses  of  mem- 
bers. A  majority  of  the  members  of  a  sub- 
ordinate lodge  disbanded  and  surrendered 
their  lodge  charter,  first,  however,  making 
a  present  of  the  funds  in  the  treasury  to  a 
sick  benefit  society  which  they  had  formed 
independently  of  the  order.  HELD,  that 
such  a  disposition  constituted  a  wrongful 
diversion  of  the  funds. — Schubert  Lo<1l'''  \  3. 
Schubert  Kranken  Untersturzen  Verein,  11 
Dick.  7S. 
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The  fact  that  a  supreme  lodge  of  a  bene- 
ficial order  has  broken  its  contract  with  the 
members  of  a  subordinate  lodge,  by  refusing 
to  allow  them  to  use  the  German  language 
for  their  ritual  and  records,  is  no  justifica- 
tion for  the  diversion  by  those  members 
Of  the  funds  of  the  lodge  held  in  trust  for 
the  purposes  of  the  order. — Ibid. 

2.  Remedy. 

Where  an  exempt  fireman  claims  to  be 
entitled  to  relief  from  the  Firemen's  Relief 
Association,  and  his  claim  has  been  adjudi- 
cated upon  by  the  trustees  of  such  associa- 
tion, the  officers  in  whom  by  statute  the 
jurisdiction  is  vested  to  consider  the  matter, 
and  the  claim  denied,  no  remedy  exists  by 
mandamus  to  revise  such  determination, 
and  ii  is  not  the  office  of  such  a  writ  to  di- 
rect and  command  a  further  or  other  con- 
sideration and  adjudication  in  his  favor. — 
Vannatta  vs.  Smith,  32  Vr.  188. 

Where  one  as  an  exempt  fireman  seeks 
a  mandamus  to  restore  him  to  the  roll  or 
list  of  members  of  a  fire  relief  association, 
he  must  show  that  the  roll  or  list  originally 
cm  mined  his  name,  and  that  he  has  been 
dropped  from  the  roll  or  list,  or  that  he  has 
been  expelled  from  the  membership  of  such 
an  association.  Where  no  roll  ever  existed, 
or  he  has  not  by  some  action  of  the  associa- 
tion been  dropped  from  such  roll,  or  has  not 
been  expelled,  he  is  not  entitled  to  a  man- 
damus to  restore  his  name  to  the  roll  or 
restore  him  to  such  membership. — Ibid. 

Quaere.  Where  an  exempt  fireman  as  a 
member  of  the  Firemen's  Relief  Associa- 
tion is  entitled  to  relief,  is  not  his  remedy 
by  action  at  law  for  such  dues  or  relief  as 
he  may  be  entitled  to  receive,  and  of  which 
he  has  been  illegally  deprived? — Ibid. 

3.  Rights. 

The  declaration  of  his  age  made  by  an 
applicant  in  his  petition  for  membership  in 
a  beneficial  society,  which  has  been  ac- 
cepted and  a  beneficiary  certificate  issued, 
and  the  required  payments  made  and  re- 
ceived for  a  series  of  years,  will  be  presumed 
to  be  correct  until  the  presumption  is  over- 
come by  competent  proof. — Golden  Star 
Fraternity  vs.  Conklin,  31  Yr.  565 

A  by-law  which  provides  for  the  expul- 
sion of  a  member  without  affording  him  an 
opportunity  of  defending  himself  against 
the  charges  upon  which  his  expulsion  is 
based,  is  not  altogether  null  and  void,  but 
only  so  to  the  extent  that  it  deprives 
such  member  of  a  hearing  from  which  he 
might  possibly  derive  a  benefit,  and  where 
it  conclusively  appears  that  no  such  result 
has  followed  its  enforcement,  the  existence 
of  such  a  provision  in  it  will  not  be  held  to 
invalidate  the  proceedings  taken  under  it. 
— Berkhout  vs.  Royal  Arcanum,  33  Vr.  103. 

The  by-laws  of  a  beneficial  association 
provided  that  the  amount  of  the  mortuary 


tax  paid  by  the  other  members  in  every 
ease  "f  death  of  an  active  member,  shall 
be  remitted  to  that  one  of  the  heirs  who 
shall  lie  adjudged  to  have  the  greatest  right 
thereto.  HELD,  that  an  adjudication  of 
the  society  as  to  who  had  the  greatest  right 
was  necessary  to  enable  an  heir  to  maintain 
action  therefor — Societa,  &c,  Italiani  vs. 
Cenni,  33  Vr.  652. 

A  by-law  of  the  benevolent  department 
of  a  fraternal  society  provided  that  if  a 
member  should  fail  to  have  its  assessments 
in  the  hands  of  the  secretary  within  thirty 
days  from  the  date  of  call  it  should  forfeit 
its  right  to  receive  benefits  until  all  arrear- 
ages were  paid,  and  that  if  thirty  days 
should  elapse  before  all  arrearages  were  paid 
the  member  should  be  suspended  from  the 
department.  HELD,  that  a  failure  to  pay 
assessments  within  thirty  days  after  they 
became  due  did  not  of  itself  operate  to  sus- 
pend the  defaulting  member,  but  that  af- 
firmative action  on  the  part  of  the  society 
was  required  to  produce  that  result. 
HELD,  further,  that  the  right  of  an  un- 
suspended  member  to  receive  benefits 
which  accrued  while  it  was  in  arrears  in  the 
payment  of  an  assessment  was  not  perma- 
nently forfeited  by  its  remaining  in  default 
for  thirty  days,  but  was  restored  upon  the 
payment  by  such  member  of  all  arrearages 
of  assessment  and  the  acceptance  thereof 
by  the  society. — American  Council  vs.  Na- 
tional Council,  O.  U.  A.  M.,  34  Vr.  52. 

A  member  of  a  benefit  society  who  has 
been  impelled  from  membership  in  the 
society  by  a  tribunal  not  authorized  by  the 
constitution  and  by-laws  of  the  order,  and 
from  whose  decision  no  appeal  is  provided, 
is  entitled  to  a  writ  of  mandamus  to  rein- 
state her  into  membership. — Jennings  vs. 
Shepherds  of  Bethlehem,  38  Vr.  126. 

The  constitution  of  a  mutual  benefit 
association  prescribed  the  penalty  of  ex- 
pulsion against  members  who  shall  have 
impugned  the  honor  or  the  name  of  the 
society,  either  in  word  or  deed  or  who  shall 
have  talked  against  the  society,  thus  stain- 
ing the  good  name  and  honor  of  the  same. 
Two  of  the  members  had  been  appointed 
upon  a  committee  to  defend  certain  suits 
against  the  society  in  the  civil  courts.  The 
suits  were  decided  against  the  society.  A 
motion  to  expel  the  two  members  on  ac- 
count of  the  loss  of  two  suits  against  the 
society,  and  in  the  case  of  M..  one  of  the 
two  members,  on  account  of  his  disorderly 
manner,  in  pressing  a  motion  for  sick  bene- 
fits for  his  brother,  and  his  refusal  to  cease 
talking  when  ordered  to  do  so,  prevailed. 
HELD,  on  review,  that  the  charges  gave 
no  jurisdiction  for  the  expulsion,  and  that 
the  members  so  expelled  should  be  rein- 
stated.— Radice  vs.  Columbus  Societv.  3S 
Vr.  196. 

Where  a  beneficial  organization  issues  to 
one  of  its  members  a  benefit  certificate  en- 
t itlinc  the  beneficiaries  to  a  stated  sum  on 
the  death   of  the  member  while  in  good 
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standing,  upon  condition  of  his  paying 
stipulated  periodical  assessments  during 
life  and  complying  with  the  by-laws  of  the 
organization,  the  member  has  such  an  in- 
terest in  the  "enforcement  of  the  benefit 
certificate  as  entitles  him  to  maintain  an 
action  to  recover  damages  for  its  repudia- 
tion.—O'Neill  vs.  Supreme  Council,  Ameri- 
can Legion  of  Honor,  41  Vr.  410. 

Where  such  a  benefit  certificate  is  repu- 
diated during  the  life  of  the  member,  he 
need  not  continue  payment  of  assessments 
or  otherwise  preserve  his  good  standing  in 
the  organization,  in  order  to  entitle  him- 
self to  sue  for  damages.  Repudiation  ab- 
solves the  injured  party  from  further  per- 
formance of  conditions  precedent  on  his 
part.- — Ibid. 

Where  a  benefit  certificate  is  conditioned 
upon  compliance  by  the  member  with  all 
by-laws  of  the  order  thereafter  to  be  en- 
acted, the  condition  must  be  construed  as 
referring  only  to  reasonable  by-laws  and 
amendments,  adopted  in  furtherance  of  the 
contract,  and  not  to  such  as  would  over- 
throw it  or  materially  alter  its  terms. — Ibid. 

Where  a  beneficial  organization  attempts, 
by  means  of  an  unauthorized  by-law,  to 
make  a  material  modification  of  a  benefit 
certificate  previously  issued,  the  member, 
if  he  intends  to  treat  such  by-law  as  a  re- 
pudiation of  the  contract,  must  exercise  his 
option  within  a  reasonable  time.  In  ordi- 
nary cases,  what  is  a  reasonable  time  is  a 
question  for  the  jury. — Ibid. 


lodge    for  the    whole    fund. — Knights    of 
Pythias  vs.  Germania  Lodge,  11  Dick.  63. 

The  fact  that  a  supreme  lodge  of  a  bene- 
ficial order  has  broken  its  contract  with  the 
members  of  a  subordinate  lodge,  by  refusing 
to  allow  them  to  use  the  German  language 
for  their  ritual  and  records,  is  no  justifica- 
tion for  the  diversion  by  those  members  of 
the  funds  of  the  lodge  held  in  trust  for  the 
purposes  of  the  order. — Schubert  Lodge  vs. 
Schubert  Kranken  Unstersturzen  Verein, 
11  Dick.  78. 

2.  Power. 

Persons  entering  mutual  companies  are 
presumed  to  know  the  terms  of  the  charter 
and  by-laws  under  which  they  are  organ- 
ized. The  officers  of  such  an  association 
cannot  dispense  with  the  terms  and  condi- 
tions of  such  charter  and  by-laws  unless 
they  are  expressly  authorized  so  to  do. 

The  officers  of  a  mutual  association  have 
no  power  to  waive  by-laws  relating  to  the 
substance  of  a  contract  between  an  indi- 
vidual member  and  his  associates  in  their 
corporate  capacity. — Lupton  vs.  The  Order 
of  the  American  Funeral  Benefit  Associa' 
tion,  26  N.  J.  L.  J.  118. 


III.  OFFICERS. 

1.  Liability. 

An  unincorporated  subordinate  lodge  was 
organized  under  a  charter  granted  by  an 
incorporated  grand  lodge,  which,  in  turn, 
was  subordinate  to  a  supreme  lodge.  The 
members  of  the  subordinate  lodge  pledged 
themselves  to  act  at  all  times  in  obedience 
to  and  in  accordance  with  the  enactments 
of  the  grand  lodge,  which  enactments  were 
bound  by  charter  to  be  in  conformity  with 
the  statutes  of  the  supreme  lodge.  These 
supreme  statutes  provided  that  the  receipts 
of  a  subordinate  lodge  "shall  constitute  a 
trust  fund  for  carrying  out  the  fraternal  and 
beneficial  features  of  the  order."  ."This  fund 
shall  not  be  subject  to  partition  among  the 
members  of  the  lodge,  and  in  case  a  lodge 
shall  for  any  cause  cease  to  exist,  this  fund 
shall  revert  to  the  grand  lodge  within  whose 
domain  the  lodge  is  located."  The  mem- 
bers of  the  subordinate  lodge  disbanded, 
first  voting  to  pay  the  money  in  the  treas- 
ury to  a  sick  benefit  society  not  connected 
with  the  order,  and  to  which  the  lodge 
members  belonged.  The  vote  was  carried 
into  effect.  HELD,  a  diversion  of  the  trust 
funds.  The  trustees  and  those  assisting  in 
the  actual  disposition  of  the  funds  were 
jointly  and   severally  liable  to   the   grand 


IV.  RIGHTS  AND  LIABILITIES    OF 
CORPORATE  BODY. 

A  corporation  may  be  enjoined  from  using 
and  doing  business  under  the  same  name  as 
another  corporation,  to  the  latter's  injury, 
where  the  latter  first  adopted  the  name, 
and  the  use  of  the  former  would  be  apt  to 
deceive  the  public. — St.  Patrick's  Alliance 
&c,  vs.  Byrne,  14  Dick.  26. 

A  member  of  the  Royal  Arcanum,  in  his 
application  for  a  benefit  certificate,  de- 
scribed his  stepchildren  as  "my  children," 
naming  them  as  the  beneficiaries.  HELD, 
that  if  this  was  a  misdescription  which  ren- 
dered voidable  the  certificate  thereupon 
issued,  the  society  could  only  take  advant- 
age of  the  defect,  and  that  its  answer  in  the 
cause  averring  its  readiness  to  pay  the  cer- 
tificate, filed  after  full  notice  of  the  truth, 
was  a  waiver  of  the  objection  and  a  ratifi- 
cation of  the  contract. — Tepper  vs.  Royal 
Arcanum,  16  Dick.  638 

In  an  action  to  recover  the  amount  of  a 
beneficial  certificate  issued  to  one  S.  in  his 
life  time,  the  defendant  resisted  payment 
on  the  ground  that  the  deceased  had  not 
paid  an  assessment  made,  although  notice 
thereof  had  been  mailed  to  him  while  living 
at  his  last-known  post  office  address. 
HELD,   that    the   burden   of   making   this 
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proof  was  upon  the  defendant .  and  that  the 
evidence  upon  this  subject  was  such  as  to 
justify  the  jury  in  finding  that  this  burden 
had  not  been  sustained  by  the  defendant. 
— Van  Etten  vs.  Grand  Lodge,  43  Vr.  61. 

An  agreement  by  a  person  applying  for 
membership  in  a  benefit  association,  and  for 
insurance  therein,  that  he  will  comply  with 
such  rules  and  regulations  as  the  associa- 
tion may  thereafter  enact  for  its  own  gov- 
ernment, or  the  government  of  its  fund, 
does  not  authorize  the  association  to  change 
the  contract  of  insurance  which  it  makes 
with  him  in  such  manner  as  to  relieve  it, 
to  a  material  extent,  from  the  liability  cre- 
ated thereby. — Sautter  vs.  Supreme  Con- 
clave l.  (>.  11.,  43  Vr.  325. 


V.  RIGHTS  AND  LIABILITIES  OF 
THIRD  PARTIES. 

In  a  suit  by  the  wife  of  a  member  of  such 

an  association  who  was  the  beneficiary 
named  in  the  certificate,  to  recover  the 
amount  <>f  the  death  benefit  named  therein, 
proof  of  parol  declarations  of  the  secretary 
to  the  plaintiff,  waiving  the  payment  of 
assessments  for  death  benefits  required  by 
the  by-laws,  until  such  time  as  she  should 
find  out  whether  her  husband  was  dead  or 
alive,  was  admitted  in  evidence  by  the  trial 
judge  over  objection.  HELD,  on  review, 
that  this  was  error. — Kocher  vs.  Supreme 
Council  Catholic  Benevolent  Legion,  36  Vr. 
649. 

One  to  whom,  under  the  constitution  of 
a  beneficial  society,  the  benefits  are  to  be 
paid  in  case  of  the  death  of  the  beneficiary, 
during  the  life  of  the  member,  without  such 
member  making  other  direction  in  the  man- 
ner provided  by  the  constitution  and  by- 
laws as  to  their  payment,  may  assert  the 
failure  to  make  such  direction  in  such  man- 
ner, as  against  one  claiming  the  benefits 
under  an  attempted  new  direction  in  an 
unauthorized  manner. — Grand  Lodge,  &c, 
vs.  Connolly,  13  Dick.  180. 

A  certificate  issued  by  a  beneficial  in- 
surance association  upon  the  life  of  a  mem- 
ber in  favor  of  a  third  person,  where  neither 
the  constitution  nor  by-laws  of  the  society 
nor  the  certificate  confer  upon  the  members 
a  power  to  change  the  beneficiary,  invests 
the  beneficiary  with  a  vested  interest  in  the 
certificate. — Locomotive  Engineer's  Insur- 
ance Association  vs.  Winterstein,  13  Dick. 
189. 

The  member  cannot  defeat  such  vested 
interest  by  surrendering  the  old  and  taking 
out  a  new  certificate. — Ibid. 

In  case  of  such  change  of  certificates,  tin- 
extent  of  the  vested  right  of  the  beneficiary 
in  the  old  certificate  is  its  value  at  the  time 
of  the  change. — Ibid. 

In  this  kind  of  insurance  the  value  is  the 
difference  between  the  amount  payable  upon 


the  death  of  a  member  arid  tin-  ami 

payments,  with  interest,  which  will  be  re- 
quired to  keep  the  certificate  alive  during 
the  probable  period  of  the  member's  life. — 
Ibid. 

Beneficiaries  named  in  a  benefit  certifi- 
cate of  a  beneficial  association  have  no 
vested  right  in  the  fund  until  after  the  de- 
cease  "f  the  member  since  the  latter  has 
the  right  to  change  the  beneficiaries  at  any 
time  before  his  death. — Tepper  vs.  Supreme 
Council,  14  Dick.  321.     See  lo  Td.  638. 

\\  here  stepchildren,  named  as  beneficia- 
ries in  a  benefit  certificate,  who  could  not 
take  because  they  were  no1  within  the  per- 
sons designated  by  the  statute  under  which 

ociation  was  organized,  paid 
ments  on  such  certificate,  in  order  to  keep 
it  alive,  they  are  entitled  to  an  equitable 
lien  on  the  fund  derived  therefrom  for  the 
repayment  of  such  assessments. — Ibid. 

The  attempted  new  appointment  of  bene- 
iiriai  v  contrary  to  the  rules  of  the  society 
being  nugatory  the  member's  children  are 
entitled  to  the  benefit  fund  under  the  stand- 
ing regulations  of  the  order. — Grand  Lodge, 
&c,  vs.  Gandy,  18  Dick.  692. 

An  ante-nuptial  parol  agreement  by  a 
husband  to  make  the  wife  beneficiary  in  a 
mutual  benefit  certificate  is  void  under  the 
provision  of  the  statute  of  frauds  that  an 
agreement  made  in  consideration  of  mar- 
riage must  be  reduced  to  writing  and  signed. 

Pennsylvania  Railroad  Co.  vs.  Warren, 
3  Rob.  706. 


VI. 


JURISDICTION  OF  COURTS 
OVER. 


Equity  will  not  decide  which  of  two  sets 
of  officers  claiming  to  be  the  officers  de  jure 
of  a  beneficial  society  are  entitled  to  the 
offices,  unless  some  other  equitable  matter 
is  involved  in  and  requires  the  decision  of 
such  question. — St.  Patrick's  Alliance,  <fec., 
vs.  Byrne,  14  Dick.  26. 

The  fact  that  one  of  the  rival  claimants 
to  an  office  of  a  beneficial  association  holds 
funds  which  he  refuses  to  pay  over  to  one 
claiming  to  be  his  successor,  does  not  give 
a  court  of  equity  jurisdiction  to  determine 
their  rights  to  the  office. — Ibid. 


BEQUEST. 

See  Devi?e  and  Legacy. 


BICYCLES. 

Cross  Reference.     Negligence. 

A  turnpike  company,  by  its  charter,  was 
empowered  to  collect  toll  for  every  carriage 
drawn  by  one  or  more  beasts  which  trav- 
eled over  its  road,  and  to  stop  any  person 
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driving  any  carriage  of  burden  or  pleasure 
who  attempts  to  pass  its  gates  without 
having  paid  the  specified  toll.  HELD,  that 
this  charter  provision  did  not  authorize  the 
exaction  of  toll  from  a  bicycle  rider  travel- 
ing along  the  company's  turnpike  upon  his 
wheel. — Gloucester  Turnpike  Co.  vs.  Leppe, 
33  Vr.  92. 

All  ordinances  in  any  of  the  cities,  towns, 
boroughs,  villages,  townships  and  other 
municipalities  in  this  state,  regulating  the 
use  of  bicycles  and  tricycles,  must  be  in 
conformity  with  the  provisions  of  an  act  of 
the  legislature  entitled  "An  act  to  regulate 
the  use  of  bicycles,  tricycles  and  similar 
vehicles,  and  to  require  uniformity  of  ordi- 
nances affecting  the  same,"  approved  March 
3rd,  1896.  Pamph.  L.,  p.  21.— Massinger 
vs.  Millville,  34  Vr.  123. 

This  statute  was  intended  to  create  uni- 
formity in  such  ordinances  in  all  the  munici- 
palities of  this  state,  and  by  its  express 
provisions  rendered  all  ordinances  then  in 
existence  regulating  the  use  of  bicycles  and 
tricycles  inconsistent  with  its  provisions 
of  no  force  and  effect  whatever.  It  by  im- 
plication repealed  all  such  ordinances.  This 
act  also,  by  express  enactment,  created  a 
uniform  maximum  penalty  to  be  imposed 
for  the  violation  of  such  ordinances  as  were 
adopted  in  accordance  with  its  provisions. 
—Ibid. 


BIDS  AND  BIDDERS. 

Cross  References.  Certiorari;  Contracts; 
Municipal  Corporations;  Sales. 

A  person  who,  as  the  lowest  bidder,  is 
entitled  to  have  a  municipal  contract 
awarded  to  him  may,  by  certiorari,  question 
the  validity  of  its  award  to  another. — Mc- 
Govern  vs.  Trenton,  31  Vr.  402. 

He  cannot,  however,  in  such  proceedings, 
question  the  legality  of  the  advertisement 
for  bids,  or  of  the  specifications  upon  which 
the  contract  rests,  unless  he  has  some  per- 
sonal or  property  interest  which  is  injuri- 
ously affected  by  the  alleged  illegality. — 
Ibid. 

Under  a  charter  provision  requiring  con- 
tracts for  municipal  work  to  be  awarded 
to  the  lowest  bidder  "who  shall  give  satis- 
factory proof  of  his  ability  to  furnish  the 
requisite  materials  and  perform  the  work 
properly,"  a  person  seeking  a  contract  with 
the  city  must  not  only  underbid  his  com- 
petitors and  be,  in  fact,  able  to  perform  the 
contract,  but  must  also  satisfy  the  munici- 
pal authorities  of  his  ability  to  perform. 
—Wilson  vs.  Trenton,  31  Vr."395. 

The  decision  of  municipal  authorities,  as 
to  who,  among  several  bidders,  is  the  lowest, 


cannot,  if  resting  on  legal  evidence,  be  re- 
viewed in  this  court. — Wilson  vs.  Trenton, 
32  Vr.  599. 
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X.  BURDEN  OF  PROOF. 

1.  To  Establish  Partnership 
Liability. 

2.  To  Establish  Loan  to 
Stockholder. 

XI.  JURISDICTION  OF  EQUITY. 

1.  To  Restrain  Suit. 

2.  To  Compel  Repayment. 

3.  Over  Lost  Check. 

XII.  JURISDICTION  OF  ORPHANS 
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I.  FORM  AND  INTERPRETATION. 

Where  a  promissory  note  is  ambiguous  on 
its  face,  parol  proof  may  be  introduced  to 
show  whether  it  is  the  individual  note  of 
the  persons  who  sign  it  or  the  notes  of  the 
corporation  they  represent. — Simanton  vs. 
Vliet,  32  Vr.  595. 

In  a  promissory  note  in  the  following 
form,  it  is  competent  to  introduce  parol 
evidence  to  show  what  the  intention  of  the 
parties  was: 

"$1,000  Asbury,  New  Jersey. 
"One  day  after  date,  we,  the  Trustees 
of  Musconetcong  Grange,  No.  114,  known 
as  W.  Fleming  and  Company,  promise  to 
pay  Emma  Vliet  or  bearer  the  sum  of  one 
thousand  dollars  for  value  received,  with 
interest  at  5  1-2  per  cent,  from  date. 
"Dated,  April  1,  1895. 

"Wm.  M.  Simanton, 
"Isaac  Woolverton, 

' '  Trustees.' ' — Ibid. 

This  action  was  brought  upon  a  promis- 
sory note  of  which  the  following  is  a  copy, 
viz.: 

"81,000.  Asbury,  New  Jersey. 

"One  day  after  date,  we,  the  trustees  of 
Musconetcong  Grange,  No.  114,  known  as 
W.  Fleming  and  Company,  promise  to  pay 
Emma  Vliet  or  bearer  the  sum  of  one  thou- 
sand dollars  for  value  received,  with  interest 
at  5  1-2  per  cent,  from  date. 

"Dated  April  1,  1895. 

"Trustees     (  Wm.  M.  Simanton, 
}  Isaac  Woolverton." 

On  a  former  trial  it  was  ruled  that  this 
note  conclusively  imported  personal  and  not 
corporate  liability.  The  Court  of  Errors 
and  Appeals,  upon  the  assumption  of  the 
existence  of  a  corporation  named  "  The  Trus- 
tees of  Musconetcong  Grange,  No.  114," 
HELD,  that  on  its  face  the  note  was  ambig- 


uous and  that  parol  proof  to  show  the  real 
t  of  the  liability  was  permissible. 
On  the  trial  under  review  it  was  proved 
that  MuseonetcoiJK  Grange,  No.  1 14,  of  the 
Order  of  Patrons  of  Husbandry,  was,  prior 
to  the  year  1894,  an  unincorporated  associa- 
tion, having  among  others,  officers  called 
trustees,  and  carrying  on  business  under  the 
name  of  W.  Fleming  &  Co.;  that  such  trus- 
tees were  accustomed  to  issue  notes  like  that 
in  suit;  that  in  the  year  1894  the  association 
became  incorporated  under  the  name  of 
"Musconetcong  Grange,  No.  114;"  that  the 
plaintiff,  without  knowledge  of  its  incorpor- 
ation, loaned  to  the  grange,  on  the  credit 
of  the  trustees  who  signed  the  note,  the  sum 
of  money  named  thereon;  that  the  parties 
did  not  meet,  but  note  and  money  were  ex- 
changed through  an  intermediary  acting  for 
the  grange.  The  court  charged  the  jury 
that  to  hold  the  defendants  Liable  on  the 
note  there  must  be  evidence  of  their  inten- 
tion to  make  it  a  personal  obligation.  The 
verdict  was  in  favor  of  the  plaintiff.  On 
rule  to  show  cause  why  a  new  trial  should 
not  be  granted.     HELD — 

1.  That,  although  under  the  new  proof 
as  to  the  true  name  of  the  corporation  for 
which  the  defendants  were  trustees,  the  note 
signed  by  them  imported  prima  facie,  if  not 
conclusively,  their  personal  liability,  yet 
that  the  ruling  of  the  court  of  errors  and 
appeals  that  on  its  face  the  note  was  am- 
biguous, must  be  taken  as  the  law  of  the 
case  as  far  as  the  trial  under  review  is  con- 
cerned. 

2.  That  considering  the  note  as  ambigu- 
ous the  verdict  was  sustained  by  the  evi- 
dence.— Vliet  vs.  Simanton,  34  Vr.  458. 

Parol  evidence  is  admissible  to  show  the 
true  relation  of  the  maker  of  the  note  to 
the  transaction. — Morgan  vs.  Thompson, 
43  Vr.  244. 


II.  CONSIDERATION. 

1.  Accommodation. 

A  promissory  note,  given  by  the  maker 
to  the  payee,  at  the  request  of  a  third  per- 
son, to  enable  the  payee  to  discharge  a  debt 
due  to  the  latter,  is,  in  a  legal  sense  made 
for  the  accommodation  of  the  payee  and  not 
of  his  creditor. — Thorn  vs.  Kibbee,  33  Vr. 
753. 

2.  Failure  of. 

In  a  suit  upon  two  promissory  notes,  the 
defendant  claimed  they  were  void  because 
the  consideration  for  which  they  were  given 
had  failed  and  the  plaintiff  denied  that  they 
were  given  for  full  consideration,  and  testi- 
mony was  produced  in  support  of  both 
contentions.  HELD,  that  it  was  error  to 
direct  a  verdict  for  the  plaintiff. — Stone  vs. 
Somers,  36  Vr.  191. 
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Consideration. — Negotiation. — Rights  of  Parties. 


3.  Renewal. 

On  a  claim  by  the  plaintiff  that  the  note 
in  suit  was  given  as  the  last  renewal  of  a 
note  designated  only  as  being  one  of  several 
notes  given  in  a  transaction  which  took 
place  six  years  before  the  date  of  the  note, 
it  is  lawful  for  the  defendant  to  show  what 
notes  were  given  in  that  transaction,  and  to 
trace  their  history  to  the  end  for  the  pur- 
pose of  disproving  the  plaintiff's  claim. — 
Hollinshead  vs.  Toone,  37  Vr.  33. 

4.  Antecedent  Debt. 

A  promissory  note,  given  for  an  antece- 
dent debt,  although  it  does  not  operate  to 
discharge  the  debt,  in  the  absence  of  any 
agreement  that  it  should  have  that  effect, 
extends  the  credit  until  the  note  matures. 
—Taylor  vs.  Wahl,  43  Vr.  10. 


III.  NEGOTIATION. 
I.  Nature   of    Endorsement. 

a.  May  Be  Shown. 

Whilst  the  endorsement  of  a  party  on  the 
back  of  a  negotiable  promissory  note,  prior 
to  that  of  the  payee,  standing  alone,  does 
not  express  or  imply  any  contract  upon  the 
part  of  the  endorser  because  of  such  signa- 
ture, yet  the  note,  upon  proof  of  its  execu- 
tion and  endorsement,  is  admissible  in  evi- 
dence as  the  basis  of  proof  of  the  real  en- 
gagement between  the  parties  thereto. — 
Cadwallader  vs.  Hirshfeld,  33  Vr.  747. 

Whether  any  liability  at  all  arises  against 
a  party  so  signing  such  note  on  the  back 
thereof,  in  connection  with  extrinsic  proof 
of  the  intention  of  the  party  so  signing,  or 
if  liability  be  found  whether  it  be  that  of 
the  maker,  surety,  guarantor  or  endorser, 
where  the  facts  are  in  dispute  or  where  there 
is  evidence  tending  to  establish  more  than 
one  conclusion  in  respect  thereto,  or  where 
the  facts  are  not  in  dispute  yet  different 
conclusions  can  be  reasonably  and  legiti- 
mately reached,  are  questions  which,  under 
proper  instructions  by  the  court,  must  be 
left  to  the  jury  to  determine. — Ibid. 

Where  there  is  evidence  tending  to  estab- 
lish that  the  defendant,  so  signing  such  note 
on  the  back  thereof,  intended  to  become  the 
maker  thereof,  or  a  surety  thereon,  and 
where  there  is  also  evidence  tending  to 
establish  that  he  only  intended  to  be- 
come a  second  endorser,  the  question  in 
dispute  of  whether  the  contract  |yas  only 
that  of  a  second  endorser  or  that  of  a  maker 
or  surety  must  be  determined  by  the  jury. 
The  only  question  which  the  trial  court  can 
determine,  upon  a  motion  to  direct  a  ver- 
dict for  the  defendant,  is  whether  there  is 
any  evidence  to  go  to  the  jury  to  support 
a  verdict  for  the  plaintiff.  The  credibility 
of  the  evidence,  the  meaning  and  force 
^hereof  and  its  sufficiency,  are  questions  for 


the  jury,  and  upon  error  their  determina- 
tion will  not  be  interfered  with. — Ibid. 

The  signature  of  a  third  party  on  the  back 
of  a  promissory  note  before  it  was  put  in 
circulation  by  the  maker,  neither  expressed 
or  implied  any  contract,  but  a  contract 
might  be  shown  by  evidence. — Eliott  vs. 
Moreland,  40  Vr.  216. 

The  evidence  in  this  case  is  not  sufficient 
to  show  a  contract  of  suretyship. — Ibid. 

b.    Special  or  Blank. 

One  who  indorses  a  promissory  note  in 
blank,  and  entrusts  it  to  another  to  fill  it 
up  and  have  it  discounted  for  his  (the  en- 
dorser's) benefit,  is  liable  upon  it  to  a  bona 
fide  holder  for  value,  who  receives  it  before 
maturity,  in  the  usual  course  of  business, 
from  the  person  to  whom  it  was  entrusted, 
notwithstanding  that  the  latter  has  filled 
it  up  for,  and  fraudulently  converted  it  to, 
a  purpose  entirely  different  from  that  for 
which  he  was  authorized  to  use  it. — Me- 
chanics Bank  vs.  Chardavoyne,  40  Vr.  256. 


IV.  RIGHTS  OF  PARTIES. 
1.  Holder. 

While  the  negligence  of  the  maker  of 
negotiable  paper,  in  leaving  blanks  therein, 
may,  in  some  cases,  be  a  bar  to  the  defence 
of  fraudulent  alteration,  by  the  filling  in  of 
the  blanks,  when  set  up  by  a  bona  fide 
holder,  this  doctrine  has  no  application  in  a 
suit  by  the  assignee  of  paper  which  is  not 
negotiable. — Smith  vs.  Holzhauer,  38  Vr. 
202. 

An  order,  in  writing,  by  a  retail  druggist, 
directing  a  wholesale  dealer  to  ship  certain 
merchandise,  through  any  jobber  or  direct, 
and  purporting  to  contain  a  bill  of  the  goods, 
with  prices  annexed,  is  not  a  negotiable  in- 
strument in  the  sense  stated,  and  in  a  suit 
thereon  by  the  assignee,  who  was  a  jobber, 
for  the  price  of  the  goods  furnished  by  him, 
it  was  held,  on  review,  that  the  defence  of 
fraudulent  alteration  would  avail  against 
the  assignee  without  notice,  even  though  the 
signer  may  have  been  negligent  in  leaving 
blanks  in  the  instrument,  whereby  such  al- 
teration was  made  easy. — Ibid. 

The  plaintiff,  having  sold  a  carload  of 
oats,  drew  a  draft  on  the  buyer  for  the  price, 
dated  July  12th,  1899,  and  payable  at  sight 
to  the  order  of  the  Middlesex  County  Bank. 
On  July  13th  he  delivered  the  draft  to  that 
bank  for  collection  and  on  the  same  day 
the  bank  endorsed  it  and  sent  it  for  collec- 
tion to  the  defendant  bank,  located  in  the 
town  where  the  drawee  lived.  On  the  after- 
noon of  that  day  the  Middlesex  County 
Bank,  being  insolvent,  was  closed  by  the 
banking  department  of  the  state  and  its 
business  as  a  bank  ceased.  On  July  1  1th, 
the  defendant  presented  the  draft  to  the 
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drawee  and  received  payment  thereof.  The 
plaintiff  was  never  credited  with  the  amount 
of  the  draft  by  the  Middlesex  County  Bank, 
nor  was  that  bank  credited  with  it  by  the 
defendant  until  after  the  draft  was  paid, 
when  the  defendant,  having  no  notice  of 
the  other  bank's  insolvency,  gave  credit  for 
it  on  the  account  current  between  the  banks 
which  still  shows  a  balance  due  the  defend- 
ant. HELD,  that  the  plaintiff  was  enti- 
tled to  recover  the  proceeds  of  the  draft 
from  the  defendant. — Nash  vs.  National 
Bank  of  Red  Bank,  38  Vr.  265. 

The  M.  Bank  of  the  City  of  Brooklyn, 
New  York,  received  at  its  banking-house, 
from  C,  in  the  regular  course  of  business, 
in  good  faith,  without  notice  of  any  infirmity 
in  il .  and  in  payment  of  an  indebtedness 
then  due  to  the  bank  from  C,  a  promissory 
note,  which  the  wife  of  C.  had  endorsed  in 
blank  and  entrusted  to  him  for  the  purpose 
of  having  it  discounted  for  her  benefit. 
HELD,  that,  by  the  lex  loci  contractus,  the 
bank  was  a  bona-fide  holder  thereof  for 
value. — Mechanics  Bank  vs.  Chardavoyne, 
40  Vr.  256. 

The  holder  of  a  check  has  no  contract 
with  the  bank  on  which  it  is  drawn,  and  no 
legal  right  to  exact  its  payment.  Creveling 
vs.  Bloomsbury  National  Bank,  17  Vroom, 
255,  approved. — National  Bank  of  New- 
Jersey  vs.  Berrall,  41  Vr.  757. 

2.  Subsequent  Endorser. 

Where  a  prior  endorser  has  paid  a  judg- 
ment on  a  note  and  taken  an  assignment  of 
the  same,  it  should  be  cancelled  as  to  a  sub- 
sequent endorser. — First  National  Bank  vs. 
Hoffman,  39  Vr.  245. 

3.  Paying  by  Mistake. 

The  payee  of  a  check  drawn  upon  a  bank 
in  New  Brunswick  endorsed  it  generally, 
and  deposited  it  to  his  account  in  a  bank 
in  Washington;  the  Washington  bank  for- 
warded it  to  the  New  Brunswick  bank  for 
collection;  the  latter  bank  paid  it,  by  mis- 
take, as  alleged.  HELD,  that  there  was 
no  privity  between  the  New  Brunswick 
bank  and  the  payee  of  the  check  to  support 
an  action  by  the  former  against  the  latter 
to  recover  the  amount  of  the  check  as  for 
money  paid  by  mistake. — National  Bank  of 
New  Jersey  vs.  Berrall,  41  Vr.  757. 

Where  a  bank  receives  in  the  ordinary   . 
course  of  business  a  check  drawn  upon  it  and   | 
presented  by  a  bona-fide  holder  who  is  with- 
out notice  of  the  fact  that  payment  thereof  I 
has  been  stopped,  and  the  bank  pays  the 
amount  of  the  check  to  such  holder,  it  can- 
not afterwards  recover  back  the  money  as 
paid  by  mistake,  on  the  ground  that  pay- 
ment of  the  check  had  been  countermanded 
by  the  drawer. — Ibid. 

4.  Between  Themselves. 

It  would  be  a  good  defense  in  a  suit  be- 
tween the  original  parties  to  a  promissory 


note,  to  prove  that  the  note  was  obtained 
by  the  plaintiff  from  the  defendant  by  mis- 
representations and  was  without  considera- 
tion, and  it  is  error  for  the  court,  upon  such 
a  defense  being  opened,  to  overrule  it  and 
to  direct  a  verdict  for  the  plaintiff. — Mueller 
vs.  Buch,  42  Vr.  486. 

5.  Accommodation  Maker. 

Where  one  makes  his  own  note  for  the 
accommodation  of  the  payee,  and  one  or 
more  subsequent  endorsers,  and  is  com- 
pelled to  pay  the  note  at  its  maturity,  to  a 
bona-fide  holder  for  value,  he  may  recover 
from  the  parties  for  whose  accommodation 
he  made  the  note  the  amount  so  paid,  with 
interest. — Morgan  vs.  Thompson,  43  Vr. 
214. 

6.  Receiver. 

Where,  at  the  time  of  the  insolvency  of  a 
corporation,  it  had  no  claim  against  a  bank, 
which  held  a  note  of  the  corporation  not  yet 
due,  and  the  corporation,  after  such  insol- 
vency and  the  cessation  of  business,  and  be- 
fore the  maturity  of  the  note,  gave  the  bank 
a  demand  note,  which  the  bank  immediately 
charged  up  to  a  deposit  of  moneys  made 
by  the  corporation  that  day,  the  bank  was 
liable  for  the  amount  of  the  note  to  the  re- 
ceiver of  the  corporation. — Miller  vs.  Auden- 
reid,  1  Hob.  252.     A.  2  Id.  658. 


V.  LIABILITY  OF  PARTIES. 

1.  Married  Women. 

A  mortgage  on  the  lands  of  the  husband 
is  held  against  husband  and  wife,  and  they 
unite  in  a  note  that  pays  off  such  encum- 
brance. HELD,  that  such  a  contract  was 
within  the  capacity  of  a  feme-covert,  as  it 
was  a  benefit  to  her  dower  right,  and  that 
it  was  not  affected  by  the  fact  that  her  hus- 
band acted  as  her  agent  and  that  she  signed 
the  note  and  gave  it  to  him  without  further 
knowledge  or  inquiry. — Beberdick  vs.  Crev- 
ier,  31  Vr.  389. 

In  order  to  bind  an  endorser,  a  promissory 
note  payable  "on  demand  after  date"  must 
be  presented  for  payment  in  a  reasonable 
time  after  its  date. — Foley  vs.  Emerald 
Brewing  Co.,  32  Vr.  428. 

The  negotiable  note  of  a  married  woman 
given  for  the  accommodation  of  the  payee 
is  void  under  Gen.  Stat.,  p.  2017,  pi.  26. 
unless  such  married  woman  knowingly  ob- 
tains therefor  something  of  value  for  her 
own  use^or  for  the  use,  benefit  or  advantage 
of  her  separate  estate.  The  note  of  the 
payee,  given  on  condition  that  the  same 
shall  not  be  used,  is  not  a  thing  of  value 
under  said  statute. — Vliet  vs.  Eastburn,  34 
Vr.  450. 

The  contract  of  a  married  woman  who 
signs  a  promissory  note  for  the  accommo- 
dation  of  the  payee,  is  that   of  a   surety 
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within  the  meaning  of  the  first  proviso  of 
section  5  of  the  Married  Woman's  act,  as 
amended  in  1895  (Gen.  Stat.,  p.  2017),  and 
her  want  of  power  to»bind  herself  by  such 
a  contract  can  be  set  up  by  her  as  a  defense 
to  a  suit  at  law  upon  the  note. — Vliet  vs. 
Eastburn,  35  Vr.  627. 

The  second  proviso,  contained  in  section 
5  of  the  Married  Woman's  act,  as  amended 
in  1895,  declares  "that  if,  on  the  faith  of 
any  contract  of  suretyship,  any  married 
woman  obtains,  directly  or  indirectly,  any 
money,  property  or  anything  of  value  for 
her  own  use  or  for  the  use,  benefit  or  advant- 
age of  her  separate  estate,  she  shall  be  liable 
thereon  as  though  she  were  unmarried." 
HELD,  that,  by  force  of  this  proviso,  the 
reception  by  a  married  woman  from  the 
payee  of  a  promissory  note,  of  a  money  con- 
sideration for  her  act  in  signing  the  same 
for  his  accommodation,  makes  her  liable 
thereon  to  the  same  extent  as  if  she  were 
a  feme-sole. — Ibid. 

A  promissory  note  made  in  this  state  by 
a  married  woman  resident  in  this  state,  at 
the  request  of  her  husband,  and  solely  for 
his  accommodation,  is  void  under  the  pro- 
visions of  section  5  of  our  Married  Woman's 
act,  and  will  not  be  enforced  against  her  in 
the  courts  of  this  state,  in  a  suit  brought  by 
an  endorsee  for  value,  notwithstanding  that 
it  is  made  payable  in,  and  is  transferred  to 
the  endorsee  in,  a  foreign  jurisdiction  by  the 
laws  of  which  a  married  woman  is  author- 
ized to  bind  herself  by  such  a  contract. — 
Thompson  vs.  Taylor,  36  Vr.  107. 

2.  Endorser. 

One  who,  being  named  as  payee  in  a  ne- 
gotiable promissory  note,  places  his  name 
upon  the  back  of  it  in  order  to  give  credit 
to  the  maker,  must  be  regarded  as  a  com- 
mercial endorser,  when  the  note  is  delivered 
by  the  maker  to  a  third  party. — -Foley  vs. 
Emerald  Brewing  Co.,  32  Vr.  428. 

The  rights  and  obligations  of  the  en- 
dorser of  a  negotiable  promissory  note  can- 
not be  varied  by  parol  evidence  of  his  oral 
agreement  made  before  or  at  the  time  of  his 
endorsing  the  note. — Ibid. 

A  payment  on  account  of  an  overdue 
promissory  note  by  the  maker  thereof  will 
not  remove  the  bar  of  the  statute  of  limita- 
tion in  a  suit  commenced  against  the  en- 
dorser within  six  years  after  such  payment, 
but  more  than  six  years  after  the  liability 
of  the  endorser  became  fixed. — Mason  vs. 
Kilcourse,  42  Vr.  472. 

3.  Foreign    Corporation. 

On  the  trial  of  a  suit  against  maker  and 
endorser  of  a  promissory  note,  the  declara- 
tion being  framed  in  assumpsit,  the  defence 
attempted  to  be  proved  under  the  general 
issue  was  that  the  consideration  for  the  note 
was  a  debt  arising  out  of  business  transac- 
tions in  this  state  with  a  foreign  corporation, 


not  a  party  to  the  note  nor  its  holder;  and 
that  such  corporation  was  not  authorized 
to  transact  business  in  this  state.  HELD, 
that  the  burden  was  upon  the  defendant  to 
prove  such  lack  of  authority.  Mere  proof 
of  foreign  incorporation  will  not,  even  prima 
facie,  suffice  for  that  purpose. — Allerton  vs. 
Grundy,  38  Vr.  55. 

4.  Maker. 

The  evidence  in  this  case  fails  to  estab- 
lish a  binding  agreement  to  extend  time  to 
the  maker  of  the  note,  payment  of  which 
was  guaranteed  by  the  defendants. — Pleas- 
antville  Loan  Society  vs.  Moore,  41  Vr.  306. 

5.  On  Accommodation  Notes  of  Cor= 

poration. 

Accommodation  notes  given  by  a  business 
corporation  are  not  valid  as  against  corpor- 
ate creditors  or  dissenting  stockholders. — 
Perkins  vs.  Trinity  Realty  Co.,  3  Rob.  723. 

•  A  corporation  is  estopped  to  plead  that 
accommodation  notes  given  by  it  with  the 
consent  of  all  the  stockholders  were  ultra 
vires,  or  that  a  mortgage  similarly  given  to 
secure  such  notes  was  ultra  vires. — Ibid. 


VI.  PRESENTMENT  FOR  PAYMENT. 

The  circumstances  to  be  considered  in 
determining  what  is  a  reasonable  time  for 
the  presentation  of  such  a  note,  are  only 
those  which  relate  to  the  ability  of  the  holder, 
excluding  any  notion  of  credit  or  indul- 
gence to  the  maker. — Foley  vs.  Emerald 
Brewing  Co.,  32  Vr.  428. 


VII.  NOTICE  OF  DISHONOR. 

1.  Guarantor. 

In  order  to  hold  one  who  has  made  an 
absolute  guaranty  of  payment  of  a  non- 
negotiable  promissory  note,  it  is  not  nec- 
essary to  give  him  notice  of  the  default  of 
the  maker. — Pleasantville  Loan  Society  vs. 
Moore,  41  Vr.  306. 

2.  When    Certificate    Admissible    and 
Effect. 

The  certificate  of  a  notary  public  of  the 
protest,  after  due  presentment  and  dis- 
honor of  a  promissory  note,  is  only  admissi- 
ble in  evidence  as  to  the  facts  therein  certi- 
fied, when  a  copy  of  such  certificate  has  been 
annexed  to  the  declaration,  demand  or  other 
pleading  in  the  cause,  pursuant  to  section 
21  of  "An  act  concerning  evidence,"  revision 
of  1900;  and  not  then  when  the  opposite 
party  shall  give  notice  with  his  plea  or 
other  pleading  that  he  intends  to  dispute 
the  fact  of  due  presentment  and  dishonor. 
Mason  vs.  Kilcourse,  42  Vr.  472. 
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But,  when  such  certificate  is  evidential 
under  the  statute,  it  will  not  be  held  suffi- 
cient to  charge  the  endorser  if  it  fails  to 
show  upon  its  face  that  proper  presentment 
was  made  and  due  notice  of  dishonor  given. 
—Ibid. 


VIII.   DISCHARGE. 

1.  Statute  of  Limitations. 

Under  section  10  of  the  statute  of  limita- 
tions requiring  that  an  acknowledgment  or 
promise  to  defeat  the  operation  of  the  stat- 
ute must  be  in  writing,  signed  by  the  party 
chargeable  thereby,  an  acknowledgment  of 
promise  signed  by  a  duly  authorized  agent 
of  the  debtor  is  not  sufficient  to  take  the 
case  out  of  the  statute — De  Raismes  vs. 
DeRaismes,  41  Vr.  15.     See  60  At.  1133. 

In  case  of  an  interest  bearing  promissory 
note,  payable  on  demand,  the  time  when 
the  statute  of  limitations  begins  to  run  in 
favor  of  the  maker  is  to  be  computed  from 
the  making  of  the  note.  (Larason  vs.  Lam- 
bert, 7  Halst.  247,  followed.)— -Ibid. 

2.  Possession  by  Endorser. 

The  possession  of  a  promissory  note  by 
an  endorser,  after  its  protest  for  non-pay- 
ment by  the  holder,  is  prima  facie  evidence 
that  he  has  performed  his  contract  of  en- 
dorsement, and  has  paid  to  the  holder  the 
amount  due  upon  the  note. — Hill  vs.  Bu- 
chanan, 42  Vr.  301. 

3.  Presumption  of  Payment. 

Complainant's  husband  executed  a  note 
to  her  dated  May  1st,  1S80,  payable  ten 
days  after  date.  The  husband,  by  promising 
the  complainant  that  if  he  outlived  her  he 
would  pay  her  sister,  had  acknowledged  the 
debt  on  several  occasions,  the  last  time  be- 
ing a  few  months  prior  to  his  death,  in 
October,  1903-  HELD,  in  an  action  against 
the  husband's  administrators  on  the  note, 
that  such  facts  rebutted  the  presumption 
of  payment  from  lapse  of  time. — Avres  vs. 
Ayres,  3  Rob.  343.     -4.  Id.  842. 


IX. 


In  an  action  founded  upon  a  promissory 

note,  in  which  a  surviving  partner  and  the 
personal  representative  of  a  deceased  part- 
ner are  joined  as  parties  defendant  sever- 
ally liable,  pursuant  to  section  29  of  the 
Practice  act  (Gen.  Stat.,  p.  2537),  if  the 
several  issues  are  tried  together  without 
objection,  the  plaintiff  may  give  testimony 
concerning  transactions  with,  and  state- 
ment.- by,  the  deceased  partner,  so  far  as 
relevant  to  show  the  liability  of  the  part  aei  - 
ship  firm  upon  the  note,  notwithstanding 
section  4  of  the  revised  Evidence  act,Pamph 
L.  1900,  p.  363. — Lowry  vs.  Tivy,  40  Vr.  94. 


X.  BURDEN  OF  PROOF. 

1.  To  Establish  Partnership  Liability. 

Where  money  was  borrowed  prior  to  the 
Negotiable  Instruments  act  of  1902,  by  a 
member  of  a  firm  upon  his  individual  note 
to  the  order  of  the  lender,  and  he  endorsed 
the  note  with  the  firm  name,  it  is  incum- 
bent (in  the  absence  of  proof  of  his  authority 
to  bind  the  firm  by  an  endorsement  or  i 
guaranty  of  his  individual  paper)  upon  the 
plaintiff  in  a  suit  on  the  note  to  prove  that 
the  money  was  loaned  to  the  firm,  and  that 
their  contract  was  the  contract  of  makers 
of  the  note. — Lowry  vs.  Tivy,  41  Vr.  457. 
.4.  42  Id.  681. 

2.  To  Establish  Loan  to  Stockholder. 

In  a  proceeding  by  a  bank  to  establish 
certain  notes  as  a  claim  against  the  assets 
of  a  corporation  in  insolvency,  evidence 
held  insufficient  to  establish  that  the  notes 
were  given  for  a  loan  to  the  principal  stock- 
holder of  the  corporation  in  order  to  enable 
him  to  purchase  certain  stock  of  another 
corporation  for  his  individual  benefit,  in- 
stead of  for  the  corporation,  and  that  the 
bank  had  knowledge  of  such  fact. — Cook  vs. 
Anderson  Food  Co.,  3  Rob.    660. 


AS  EVIDENCE  TO  ESTABLISH 
DEBT. 


A  promissory  note,  made  by  the  defend- 
ant's testator  to  his  own  order,  and  en- 
endorsed,  was  produced  by  the  plaintiffs 
and  offered  and  received  in  evidence.  The 
suit  was  not  brought  on  the  note,  but  for 
money  loaned  nearly  five  years  before  the 
date  of  the  note.  HELD,  that  to  receive 
the  note  in  evidence  was  not  injurious  error. 
Unendorsed  it  proved  nothing.  If  it  had 
been  endorsed  its  effect  would  have  been 
merely  cumulative. — Meyers  vs.  Weger,  33 
Vr   432. 


XL  JURISDICTION  OF  EQUITY. 

I.  To  Restrain  Suit. 

After  the  loss  of  three  cashier's  checks  the 
bank  offered  to  pay  the  amount  due  thereon, 
which  was  not  disputed,  on  being  indemni- 
fied against  having  to  pay  the  original 
checks.  The  payee  afterward  began  a  suit 
at  law  on  the  checks  without  tendering  in- 
demnitv.  HELD,  that  equity  has  juris- 
diction to  restrain  such  suit  and  to  adjust 
the  rights  of  the  parties. — Clinton  National 
Bank  vs.  Stiger,  1  Rob.  522. 

Quaere.  Has  a  court  of  law  jurisdiction 
over  a  suit  on  a  lost  check? — Ibid. 

In  a  suit  to  restrain  the  enforcement  of  a 
note  and  mortgage  given  to  defendant 
brewing  company  as  a  part  of  a  transfer 
of  a  saloon  business  to  complainant ,  evidence 
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HELD  to  establish  a  parol  agreement  at 
the  time  such  securities  were  executed  that 
defendant  company  would  not  enforce  them 
so  long  as  complainant  purchased  his  beer 
of  it. — O'Brien  vs.  Paterson  Brewing  and 
Malting  Co.,  3  Rob.  117. 

Complainant  purchased  a  saloon  located 
in  a  building  the  lease  to  which  was  subject 
to  termination  on  short  notice,  having  no 
valuable  good  will,  agreeing  to  pay  in  cash 
the  value  of  the  stock  on  hand,  and  to  give 
a  mortgage  to  defendant  brewing  company 
for  the  amount  of  an  indebtedness  owing 
by  the  seller  of  the  saloon  to  defendant  for 
beer,  advances,  &c,  the  amount  of  which 
was  largely  in  excess  of  the  value  of  the 
fixtures,  under  an  agreement  that  the  secur- 
ities should  not  be  enforced  so  long  as 
complainant  purchased  beer  from  defendant. 
HELD,  that  complainant,  on  ceasing  to 
purchase  defendant's  beer,  was  entitled  to 
restrain  the  enforcement  of  the  note  and 
mortgage  on  tendering  to  defendant  the 
reasonable  value  of  the  fixtures. — Ibid. 

2.  To  Compel  Repayment. 

Notes  given  by  a  corporation  were  en- 
dorsed by  its  president,  and  the  payee  dis- 
counted them  at  a  bank.  Thereafter,  and 
when  the  corporation  was  insolvent  and 
had  ceased  to  do  business,  it  paid  the  notes, 
by  reason  of  which  payment  no  notices  of 
protest  were  given.  Subsequently  the  re- 
ceiver of  the  corporation  sued  to  recover 
the  payment,  the  president  being  a  party 
to  the  bill,  and  a  decree  prayed  fixing  his 
liability.  HELD,  that  though  the  moneys 
had  been  paid  to  the  bank  the  payee  of  the 
notes  should  repay  the  amount  to  the  re- 
ceiver, since  the  bank  had  lost  its  remedy 
on  the  president's  endorsement,  but  the 
payee  had  not  lost  its  remedy  on  the  officer's 
endorsement,  inasmuch  as  under  the  cir- 
cumstances he  would  not  be  permitted  to 
set  up  his  discharge. — Miller  vs.  Audenreid, 
I  Rob.  252.     A.  2  Id.  658. 

3.  Over  Lost  Check. 

A  court  of  equity  has  jurisdiction  to  en- 
tertain a  suit  for  the  recovery  of  the  amount 
due  upon  a  lost  check,  which  is  not  negoti- 
able for  lack  of  endorsement. — Moore  vs. 
Durnan,  3  Rob.  828. 


XII.  JURISDICTION    OF    ORPHANS 

COURT. 

A  note  payable  to  an  intestate  had  been 
inventoried  as  an  asset  of  her  estate.  A 
person,  not  a  party  to  the  note,  by  petition 
to  the  orphans  court,  asked  an  order  di- 
recting the  administrator  to  deliver  the 
note  to  him.  On  an  order  to  show  cause, 
petitioner's  proofs  tended  to  show  that  the 
note  took  the  place  of  a  previous  note  made 
by  the  same  maker  to  a  person  previously 


deceased,  which  petitioner  claimed  had  been 
given  by  her  to  the  intestate  for  life  and  on 
her  death  to  petitioner.  HELD,  that  the 
orphans  court  properly  refused  the  order 
sought,  (1)  because  there  was  no  sufficient 
proof  of  the  gift  which  petitioner  claimed, 
and  (2)  because  if  sufficient  proof  had  been 
made  the  court  had  no  jurisdiction  to  de- 
termine the  equitable  ownership  in  the  ab- 
sence of  parties  who  might  contest  that 
claim. — In  re  Ferdon,  3  Rob.  762. 


BILL  BOARDS. 

Cross  Reference.    Municipal   Corpora= 
tions. 

A  city  ordinance  requiring  that  signs  or 
bill  boards  shall  be  constructed  not  less  than 
ten  feet  from  the  street  line,  is  a  regulation 
not  reasonably  necessary  for  the  public 
safety,  and  cannot  be  justified  as  an  exer- 
cise of  the  police  power. — Passaic  vs.  Pat- 
erson Bill  Posting  Co.,  43  Vr.  285. 


BILL  OF  EXCEPTIONS. 

Cross  References.  Error;  Pleading  and 
Practice. 

An  assignment  of  error  will  not  be  deemed 
to  be  before  this  court  under  a  bill  of  ex- 
ceptions when  the  printed  case  furnished 
to  the  members  of  the  court  does  not  con- 
tain a  copy  of  such  bill  of  exceptions,  duly 
signed. — Davis  vs.  Littel,  35  Vr.  595. 

In  the  absence  of  some  statutory  provis- 
ion a  bill  of  exceptions  will  not  be  regarded 
as  sealed  unless  it  is  identified  by  the  certifi- 
cate of  the  trial  court. — Bostwick's  Execu- 
tor vs.  Willett,  43  Vr.  21. 


BILL  OF  PARTICULARS. 

Cross  Reference.    Pleading  and    Prac= 
tice. 

The  defendant's  bill  of  particulars  held 
to  be  sufficient. — Boody  vs.  Pratt,  39  Vr. 
295. 

A  bill  of  particulars  annexed  to  a  declara- 
tion or  delivered  pursuant  to  demand,  un- 
der section  236  or  section  237  of  the  Prac- 
tice act  (Gen.  Stat.,  p.  2572).  limits,  for  the 
purposes  of  the  trial,  the  generality  of  the 
pleading. — Kent  vs.  Phoenix  Art  Metal  (\>.. 

40  Vr.  .->;■;•_>. 
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BILL  OF  REVIEW. 

See  Pleading  and  Practice. 

BILL  OF  SALE. 

Cross  References.    Contracts;  Equity; 
Sales;  Vendor  and  Vendee. 

Where  chattels  are  by  bill  of  sale  vested 
in  one  person  for  the  benefit  of  another,  and 
the  latter  then  takes  possession,  tin-  trust 
is  executed,  and  he  and  those  claiming  under 

him  will  be  recognized  as  the  legal  owners 
in  courts  of  law. — Kronson  vs.   Lipschitz, 

2  Rob.  367. 

One  may  not  protect  his  chattels  from 
execution  by  causing  them  to  be  conveyed 
to  another  in  trust  at  the  time  lie  buy-  them. 
—Ibid. 

The  complainant  was,  on  .July  11th,  1904, 
about  eighty-two  years  of  age,  in  feeble 
health,  nearly  blind,  illiterate  and  unac- 
quainted with  the  conduct  of  business  or 
the  meaning  of  the  most  ordinary  legal  in- 
strument. He  owned  one-third  of  an  oys- 
ter shipping  business  and  its  equipment,  in 
partnership  with  his  two  sons,  Edmund  and 
Howard,  who  held  two-thirds  of  that  busi- 
ness. His  other  son,  Warden,  the  defend- 
ant in  this  cause,  was  not  a  partner,  but 
was  employed  by  the  complainant  individ- 
ually to  work  at  the  business.  On  July 
11th,  1904,  the  defendant  procured  a  bill 
of  sale,  in  writing,  to  be  prepared,  expressed 
to  convey  presently  all  of  complainant's 
interest  in  the  business  to  the  defendant  for 
the  sum  of  one  dollar,  and  leading  the  com- 
plainant to  believe  that  the  paper  would 
not  take  effect  until  after  his  death,  induced 
him  to  execute  it.  without  any  valuable 
consideration  whatever.  The  defendant 
afterward  refused  to  surrender  it.  HELD, 
the  bill  of  sale  did  not  conform  to  the  in- 
tention of  the  grantor,  who  executed  it  un- 
der a  misapprehension  of  its  effect,  and 
should  be  declared  void. — Stites  vs.  Stites, 

3  Rob.  249. 


BISHOPS'  BILL. 

See  Intoxicating  Liquors. 


BOARDS   OF  HEALTH. 

I.  ORDINANCES  OF. 

II.  ACTIONS  BY. 

1.  Form  of  Conviction. 

2.  Essentials  of  Complaint. 

3.  Right  to  Jury  Trial. 


III.  JURISDICTION  OVER  LOCA- 
TION OF  CEMETERIES. 

1 .  Consent  to  Location. 

2.  Practice  on  Appeal  to  State 
Board. 

IV.  APPOINTMENT   OF   MEM- 
BERS. 

V.  POWERS  OF. 

1 .  Nature  of. 

2.  Limitation  of. 


I.  ORDINANCES  OF. 

A  license  fee  of  S2  required  of  milk  ven- 
ders by  an  ordinance  of  the  board  of  health 
of  Hoboken  is  valid.  It  is  not  for  the  pur- 
poses  of  revenue,  but  is  a  reasonable  com- 
pensation for  the  expense  of  issuing  license 
and  making  the  necessary  inspection  of 
milk.— Blanke  vs.  Board  of  Health,  35  Vr. 
42. 

An  ordinance  which  imposes  a  penalty 
for  failure  to  file  with  the  secretary  of  the 
board  of  health  a  plan  of  the  contemplated 
plumbing  work,  "signed  by  the  owner," 
w^ll  not  be  held  to  impose  a  liability  to 
such  a  penalty  upon  the  plumber  who  may 
be  engaged  b3r  the  owner  to  do  the  work. 
The  duty  imposed  by  the  ordinance  is  cast 
upon  the  owner,  and  he  only  is  liable  for 
such  failure. — Board  of  Health  vs.  Werner, 
38  Vr.  103. 

Though  the  control  of  the  public  water 
supply,  and  the  sole  right  to  turn  it  on  and 
cut  it  off,  is  in  the  borough  council,  it  has 
no  right  to  cut  off  the  water  supply  from  a 
private  consumer  on  account  of  his  failure 
to  comply  with  the  ordinances  of  the  board 
of  health  respecting  plumbing,  in  the  ab- 
sence of  any  regulation  authorizing  the  cut- 
ting off  the  supply  as  a  penalty  for  such 
violation. — Johnston  vs.  Belmar,  13  Dick. 
354. 


II.  ACTIONS  BY. 
1.  Form  of  Conviction. 

To  sustain  a  judgment  under  Act  of  1S87, 
Gen.  Stat.,  1638,  Sec.  18,  there  must  be  a 
conviction  in  the  form  prescribed  bv  the 
supplement  of  1SSS,  Gen.  Stat.,  p.  1642.  pi. 
41.— McEwan  vs.  Board  of  Health.  32  Vr. 
468. 

In  proceedings  by  boards  of  health  to 
enforce  ordinances  and  recover  penalties, 
the  statute  (Gen.  Stat,,  p.  1642)  prescribed 
the  form  of  the  conviction.  HELD,  that 
a  conviction  following  the  form,  with  ex- 
actness, excepting  the  omission  of  the  words 
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"in  a  summary  proceeding,"  will  not  in- 
validate the  conviction,  the  complaint  and 
summons  both  showing  that  was  the  char- 
acter of  the  proceeding. — Board  of  Health 
vs.  Rosenthal,  38  Vr.  216. 

Evidence  returned  by  a  police  justice,  as 
part  of  his  transcript,  not  embraced  in  the 
conviction,  and  not  required  to  be,  under 
the  prescribed  form,  and  returned  pursuant 
to  any  rule  of  this  court,  is  not  part  of  the 
record,  and  will  not  be  considered  by  the 
court. — Ibid. 

2.  Essentials  of  Complaint. 

Where  the  complaint  charges  acts  which 
are  described  and  defined  as  a  nuisance  by 
an  ordinance  of  a  board  of  health,  it  is 
not  necessary  that  the  conviction  shall 
expressly  charge  the  creation  and  main- 
tenance of  a  nuisance. — Board  of  Health 
vs.  Rosenthal,  38  Vr.  216. 

3.  Right  to  Jury  Trial. 

A  jury  trial  is  not  permitted  by  the 
Health  act  of  1887.  Gen.  Stat.,  p.  1638, 
♦18. — McEwan  vs.  Board  of  Health,  32  Vr. 
468. 


III.    JURISDICTION    OVER     LOCA= 

TION  OF  CEMETERIES. 

1.  Consent  to  Location. 

Under  section  6  of  the  supplement  of  1885 
to  the  Cemetery  act  (Pamph.  L.,  p.  165), 
if  the  municipal  authorities  consent,  and 
the  local  board  of  health  refuses  to  grant 
permission  to  the  location  of  a  cemetery 
within  the  municipality,  this  is  a  refusal 
to  grant  consent,  within  the  meaning  of  the 
act,  and  application  may  be  made  to  the 
state  board  of  health  to  reverse  such  action 
of  the  local  authorities. — Dodd  vs.  State 
Board  of  Health,  38  Vr.  463. 

2.  Practice  on  Appeal  to  State  Board. 

In  hearing  an  application  to  locate  a 
cemetery,  under  the  above  provision,  the 
state  board  of  health  acts  judicially,  and 
persons  interested  have  a  right  to  be  heard 
before  that  board. — Dodd  vs.  State  Board 
of  Health.  38  Vr.  463. 

On  appeal  to  the  state  board  of  health 
to  reverse  the  determination  of  a  municipal 
council  and  a  local  board  of  health  respect- 
ing the  location  of  a  new  cemetery,  the  state 
board,  although  acting  judicially,  is  not 
required  to  examine  witnesses  under  oath 
on  matters  in  controversy  before  it. — Dodd 
vs.  Francisco,  39  Vr.  490. 

On  such  an  appeal  the  state  board  may 
consider  a  report  made  by  one  of  its  com- 
mittees on  a  previous  hearing  in  regard  to 
the  same  matter. — Ibid. 

On  such  an  appeal  the  board  is  not  con- 
fined to  the  consideration  of  sanitarj-  ques- 
tions.— Ibid. 


The  determination  of  the  board  on  such 
an  appeal  is  presumed  to  rest  upon  proper 
grounds,  and  that  presumption  can  be  over- 
come only  by  the  certificate  of  the  board  to 
the  contrary,  or  by  clear  proof  to  the  con- 
trary in  case  a  rule  to  obtain  the  board's 
certificate  proves  ineffectual. — Ibid. 


IV.  APPOINTMENT  OF  MEMBERS. 

Members  of  the  board  of  health  of  the 
city  of  Camden  are  appointed  on  nomina- 
tion of  the  mayor,  confirmed  by  the  city 
council.  The  mayor  made  nominations  to 
fill  two  alleged  vacancies.  The  council  de- 
clined to  act,  on  the  theory  that  no  vacan- 
cies existed,  the  offices  being  in  possession 
of  persons  claiming  unexpired  title  thereto. 
There  appears  a  fair  ground  of  contention 
that  vacancies  do  exist-  HELD,  that  it  is 
the  duty  of  the  council,  in  good  faith,  to 
act  upon  the  pending  nomination,  and  oth- 
ers that  may  be  made,  in  case  of  rejection, 
so  that,  upon  confirmation,  quo  warranto 
may  be  possible. — Hoell  vs.  Camden,  39  Vr. 
246. 


V.  POWERS  OF. 

1.  Nature  of. 

A  requirement  for  a  sewer  connection 
with  a  dwelling  on  premises  abutting  on  a 
sewer  in  a  city  is  within  the  power  of  the 
local  authorities  under  the  laws  of  this  state 
governing  sanitation  and  the  public  health, 
and  this  requirement  may  be  anticipated 
for  municipal  convenience  and  as  a  neces- 
sary police  regulation  at  the  time  the  sewer 
is  constructed. — Van  Wagoner  vs.  Pater- 
son,  38  Vr.  455. 

The  legislature  lias  given  ample  authority 
to  the  board  of  health  in  the  exercise  of  the 
police  power  to  prevent  the  spread  of  con- 
tagious skin  diseases  in  barber  shops,  and 
stringent  regulations  for  that  purpose  are 
lawful. — La  Porta  vs.  Board  of  Health,  42 
Vr.  SS. 

Under  act  of  1888,  Chapter  56  (Gen.  Stat. 
p.  1642),  giving  boards  of  health  the  right 
to  regulate  plumbing  of  buildings  and  to 
require  plans  to  be  submitted  for  their  ap- 
proval, where  a  plan  submitted  to  the 
board  has  been  approved,  either  as  sub- 
mitted, or  with  alterations,  the  owner,  if 
he  proceeds  with  the  work,  must  conform 
to  the  plans  as  approved. — Johnston  vs. 
Belmar,  13  Dick.  354. 

2.  Limitation    of. 

Under  the  provisions  of  the  acts  of  Feb- 
ruary 22d,  1888,  and  March  29th,  1892,  the 
board  of  health  of  Asbury  Park  has  no 
power  to  restrict  the  owners  of  a  stable  to 
the  mode  of  laying  a  stable  floor  prescribed 
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by  an  ordinance  of  the  board.  The  owners 
have  the  alternative  of  resorting  to  any 
other  method  which  will  secure  the  sani- 
tary condition  of  the  stable,  but  by  de- 
parting from  the  prescribed  method  they 
take  the  risk  of  creating  a  nuisance. — 
Morford  vs.  Board  of  Health,  32  Vr.  386. 

If  the  stable  is  a  nuisance,  the  owners 
must  be  prosecuted  for  maintaining  a  nui- 
sance and  not  for  failing  to  comply  with 
the  plane  specified  in  the  ordinance. — Ibid 

A  board  of  health  cannot  give  to  an  owner 
a  right  of  re-entry  that  will  make  him 
chargeable  with  maintaining  a  nuisance 
created  by  the  tenant. — Board  of  Health 
vs.  Eastlack,  39  Vr.  585. 

Under  act  of  1888,  Chapter  56  (Gen.  Stat., 
p.  1642),  giving  boards  of  health  the  right 
to  regulate  plumbing  of  buildings  and  to 
require  plans  to  be  submitted  for  their  ap- 
proval, where  the  borough  supplies  the 
water  for  the  public,  a  board  of  health  has 
no  authority  to  control  directly  the  turning 
on  of  the  water  for  permanent  use  by  pri- 
vate consumer?  or  to  cut  it  off  when  once 
so  turned  on. — Johnston  vs.  Belmar,  13 
Dick.  354. 


BONA-FIDE    PURCHASER. 

Cross  References.  Creditors'  Bills;  Mort= 
gages;  Sales. 

A  purchaser  purchased  at  a  sale  under  a 
mortgage  foreclosure  decree  unimpeachable 
except  as  to  the  amount  due  the  mortgage. 
No  notice  was  given  at  the  sale  of  an  appeal 
from  an  order  denying  an  application  for 
the  correction  of  the  amount  adjudged  to 
be  due,  and  the  only  notice  the  purchaser 
had  of  such  an  appeal  was  such  as  might 
be  imputed  to  him  by  the  filing  of  the  no- 
tice of  appeal  in  the  clerk's  office  three 
days  before  the  sale.  The  sale  was  duly 
confirmed  without  objections  or  exceptions. 
HELD,  that  the  purchaser  was  a  bona- 
fide  purchaser. — State  Mutual  B.  and  L. 
Association  vs.  O'Callaghan,  1  Rob.  103. 

A  holder  of  bonds  of  a  corporation,  taken 
as  collateral  for  a  pre-existing  debt,  is  a 
bona-fide  holder  for  value  to  the  same  ex- 
tent as  though  he  were  a  purchaser  for  cash. 
■ — Hoskins  vs.  Seaside  Ice  Mfg.,  &c,  Co.,  2 
Rob.  476. 


BONDS. 

I.  EFFECT  OF  ASSIGNMENT. 

II.  ACTION  ON. 

1.  Pleadings. 

2.  Parties. 


III.  BREACH  OF. 

1.  What  Constitutes. 

2.  Damages  Recoverable. 

3.  Defenses. 

IV.  CONSTRUCTION. 

1.  Duration  Clause. 

2.  Particular  Words. 

V.  ON  CERTIORARI. 

VI.  JURISDICTION  OF  EQUITY. 

1.  To  Compel  Sale  of. 

2.  Against  Distributees. 

Cross  References.  Coupons;  Municipal 
Corporations. 


I.  EFFECT  OF  ASSIGNMENT. 

An  assignment  of  a  bond  for  the  payment 
of  money,  not  limited  in  its  scope,  carries 
with  it  to  the  assignee  a  guaranty  of  such 
payment  connected  with  the  bond  and  in- 
tended to  secure  it. — Woolley  vs.  Moore, 
32  Vr.  16. 


II.  ACTION  ON. 
1.  Pleadings. 

A  declaration  which  sets  out  a  bond  to 
the  Ordinary  by  a  guardian  with  condition 
for  the  "faithful  discharge  of  her  trust  as 
such  guardian  in  respect  to  money  so  paid 
to  her,  and  that  if  she  should  duly  account 
according  to  law  for  the  same,  then  the 
said  obligation  to  be  void  or  else  to  be  and 
remain  in  full  force  and  effect."  and  which 
alleges  a  breach  of  such  condition  in  that 
the  said  guardian  "did  not  duly  account 
according  to  law  for  said  money  so  paid  to 
her  as  such  guardian,  but  did  wholly  neglect 
and  refuse  and  still  does  neglect  and  refuse 
so  to  do"  and  which  concludes  with  the 
statement  that  "neither  the  said  guardian 
nor  the  obligors  or  either  of  them,  though 
often  requested  so  to  do,  have  paid  said 
money  or  anv  part  thereof  to  the  plaintiff 
or  otherwise,  but  have  wholly  neglected  and 
refused  so  to  do,"  is  good. — Ordinary  vs. 
Wolf  son,  36  Vr.  418. 

In  an  action  upon  a  bond,  a  defense  that 
it  was  extorted  in  proceedings  which  were 
void  for  want  of  jurisdiction,  is  the  subject 
of  a  plea  in  bar,  and  not  of  a  plea  to  the 
jurisdiction. — Birch  vs.  King  &  Walton,  42 
Vr.  392. 

Bond  given  in  New  York  upon  property 
in  New  York.     Action  brought  upon  bond 
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in  New  Jersey,  submitting  the  case  on  the 
statute  of  1881  concerning  bonds  and  mort- 
gages. HELD,  that  statute  does  not  apply 
to  bonds  and  mortgages  given  in  the  state 
of  New  York  upon  land  in  the  state  of  New 
York. — Law  vs.  Van  Guilder,  25  N.  J.  L. 
3.7. 

2.  Parties. 

A  suit  on  a  bond  to  secure  the  perform- 
ance of  a  contract  should  be  in  the  name 
of  the  obligees  of  the  bond. — Nonna  vs. 
Conlan,  39  Vr.  88. 


III.  BREACH  OF. 

1.  What  Constitutes. 

When  a  bond  is  "to  render  a  just  and 
perfect  account  in  writing  of  all  sums  re- 
ceived," if  the  obligor  neglects  to  turn  over, 
he  is  guilty  of  a  breach  of  the  condition. — 
Ordinary  vs.  Wolfson,  36  Vr.  418. 

The  condition  of  a  bond  to  "save  and 
keep  harmless"  the  obligee  from  certain 
debts  existing  against  him  is  not  broken 
by  the  fact  that  the  debts  have  passed  into 
judgment  against  him. — Miller  vs.  Fries  & 
Marks,  37  Vr.  378. 

An  ordinance  of  the  borough  provided 
that  a  traction  company,  in  exercising  the 
granted  right  to  lay  its  rails  in  the  public 
streets,  should  complete  the  work  within 
a  specified  time.  Thereupon  a  bond  was 
given  by  the  traction  company  with  the 
defendant  as  surety,  conditioned"  to  perform 
this  obligation. — Carlstadt  vs.  City  Trust 
Co.,  40  Vr.  44. 

In  a  suit  upon  the  bond,  the  condition 
being  regarded  as  reasonable,  the  failure 
of  the  traction  company  to  comply  with  it 
constituted  a  breach  of  the  bond  and  will 
support  a  recovery. — Ibid. 

2.  Damages  Recoverable. 

In  an  action  upon  a  bond  in  a  penal  sum, 
conditioned  for  the  performance  of  a  cove- 
nant, the  jury,  if  they  find  for  the  plaintiff, 
should  assess  the  damages  arising  from 
breach  of  the  covenant,  and,  if  those  dam- 
ages exceed  the  penal  sum,  should  also  as- 
sess damages  for  the  non-payment  of  the 
penal  sum — that  is,  the  interest  thereon 
from  the  time  when  it  was  due  under  the 
pleadings  until  the  time  for  entering  judg- 
ment ;  and  the  judgment  should  be  that 
the  plaintiff  recover  the  penal  sum  as 
debt,  and  the  interest  thereon  (if  neces- 
sary) as  damages  for  detention  of  the 
debt,  and  that  the  plaintiff  have  execu- 
tion for  the  damages  assessed  onb  reach  of 
the  covenant  not  exceeding  the  debt  and 
damages  for  detention. — -Camden  vs.  Ward, 
38  Vr.  558. 

3.  Defences. 

A  bond  cannot  be  avoided  by  an  obligor 
because  of  the  false  representations  of  a 


third  person  in  procuring  its  execution  un- 
less the  obligor  participated  in  the  fraud  or 
knew  of  it,  or  unless  he  is  responsible  for 
tin-  arts  of  others,  '>n  the  ground  of  agency. 
Feigenspan  vs.  Wilson,  39  Vr.  83. 


IV.  CONSTRUCTION. 
1.  Duration  Clause. 

Parties  to  a  bond  are  presumed  by  law 
to  be  bound  only  for  the  term  fixed  in  the 
bond  or  by  statute,  or  otherwise,  for  the 
office;  but,  if  there  are  words  in  the  bond 
clearly  extending  it  to  a  future  election  or 
term,  it  will  be  held  obligatory  as  its  intent 
would  indicate. — Camden  vs.  Greenwald,  36 
Vr.  458. 

The  clause  in  the  bond  of  surety-ship  for 
a  public  official,  guaranteeing  the  faithful 
discharge  of  his  duties  for  a  specified  term 
and  "until  his  successor  is  appointed,"  will 
not  hold  the  surety  for  defaults  occurring 
beyond  a  reasonable  time  after  the  expira- 
tion of  his  term;  but,  what  is  a  reasonable 
time  is  a  question  of  fact  for  the  jury  and 
cannot  be  determined  upon  a  demurrer. — 
Ibid. 

The  words  "for  and  during  such  succeed- 
ing term  as  said  above  bounden  shall  con- 
tinue to  perform  the  duties  of  the  office  of 
such  town  treasurer"  will  hold  the  surety 
for  a  default  of  the  obligor  occurring  during 
his  continuance  in  the  office  of  town  treas- 
urer after  the  expiration  of  the  time  or  term 
mentioned  in  the  bond. — Ibid. 

A  bond  which  recites  that  "the  above 
bounded  P.  G.  was  appointed  town  treas- 
urer of  said  town  of  S.  until  the  appoint- 
ment and  qualification  of  his  successor" 
but  in  no  other  way  mentioning  the  term, 
will  be  held,  where  nothing  otherwise  ap- 
pears, to  have  been  an  appointment  for  the 
term  of  two  years  fixed  by  statute  for  the 
office. — Ibid. 

If  such  a  bond  were  not  held  to  be  for  the 
term  fixed  by  statute  for  the  office,  it  would 
still  be  good  as  a  voluntary  one  for  the  faith- 
ful performance  by  the  obligor  of  the  duties 
of  the  town  treasurer  until  his  successor  was 
appointed. — -Ibid. 

2.  Particular  Words. 

The  word  "hereinafter"  used  in  the  con- 
dition of  this  bond  is  an  evident  clerical 
error,  and  will  be  construed  as  if  "herein" 
or  "hereinbefore"  was  the  word  employed 
to  express  the  intent  of  the  obligation. — ■ 
Camden  vs.  Greenwald,  36  Vr.  458. 


V.  ON  CERTIORARI. 

If  a  bond  be  required  by  law  to  be  given 
on  the  allowance  of  a  certiorari  for  the  pro- 
tection  of   the   defendant   in   certiorari   in 
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case  the  proceedings  below  be  affirmed,  the 
court  may,  in  its  discretion,  deny  an  appli- 
cation, presented  on  final  hearing,  for  the 
dismissal  of  the  writ  because  such  a  bond 
was  not  given. — Orange  vs.  McGonnell,  42 
Vr.  418. 


VI.  JURISDICTION  OF  EQUITY. 
1.  To  Compel  Sale  Of. 

A  court  of  equity  has  jurisdiction  to  en- 
force a  contract  for  the  sale  of  a  bond  and 
mortgage,  on  bill  filed  by  the  holder. — Law 
vs.  Smith,  2  Rob.  81. 

2.  Against  Distributees. 

It  is  not  necessary  that  the  holder  of  a 
bond  alleged  to  have  been  assumed  by  de- 
fendant's  testator  should  have  presented 
it  as  a  claim  against  his  estate  in  order  to 
entitle  the  holder  to  proceed  to  enforce 
defendant's  statutory  liability  as  distrib- 
uters for  the  payment  of  the  bond. — Acton 
vs.  Shultz,  3  Rob.  6. 

Where  complainant  had  no  lien  on  per- 
sonal assets  of  a  deceased  person  he  could 
not  maintain  a  suit  in  equity  against  dis- 
tributees of  such  assets  to  subject  them, 
or  lands  purchased  therewith,  to  the  pay- 
ment of  a  bond  on  which  deceased  was  lia- 
ble, complainant's  remedy  at  law  being 
complete  and  adequate. — Ibid. 

Where,  in  an  action  against  distributees 
of  a  decedent  who  had  assumed  payment 
of  a  bond  and  mortgage  as  a  part  of  the 
consideration  for  the  purchase  of  land  en- 
cumbered thereby,  it  was  alleged  that  the 
bond  was  payable  at  the  death  of  a  certain 
widow,  who  died  April  15th,  1904,  the  cause 
of  action  did  not  accrue  until  that  date,  so 
that  a  failure  of  the  obligor  to  pay  interest 
for  sixteen  years  prior  to  the  filing  of  the 
bill  shortly  after  the  widow's  death  was 
ineffective  to  bar  the  action,  under  2  Gen. 
Stat.,  p.  1975,  sec.  6,  barring  a  debt  under 
seal  on  which  no  payment  had  been  made 
within  sixteen  years. — Ibid. 


BOND  AND  WARRANT. 

See  Judgments. 
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I.    STATUTES    AFFECTING    CREA= 
TION  AND  EXISTENCE. 

Municipalities  which  were  created  bor- 
oughs under  act  of  1896,  p.  339,  and  brought 
within  the  provisions  of  the  "Act  for  the 
formation  of  borough  governments,"  ap- 
proved April  5th,  1878,  are  properly  char- 
acterized as  boroughs  organized  under  that 
act. — Kennedy  vs.  Belmar,  32  Vr.  20. 

Such  a  borough  may  take  advantage  of 
the  supplement  to  the  last  mentioned  act, 
approved  March  14th.  1893  (Gen.  Stat.,  p. 
271).  and  hold  an  election  to  determine 
whether  to  adopt  the  provisions  of  that  act 
or  not. — Ibid. 

A  general  act  relating  to  boroughs,  Re- 
vision of  1897  (Pamph.  L.,  p.  285),  super- 
sedes all  pre-existing  borough  laws  as  to 
future  bond  issues;  and,  therefore,  corpor- 
ate action,  taken  after  it  was  in  effect,  look- 
ing toward  a  bond  issue  not  justified  by 
that  law.  is  illegal. — Mittag  vs.  Park  Ridge, 
32  Vr.  151. 

By  the  act  of  April  21st.  1S96  (Pamph. 
L.,  p.  339),  de  facto  boroughs  organized 
under  certain  unconstitutional  acts  of  the 
legislature  thereby  repealed  were  created 
boroughs  by  their  respective  names  to  be 
governed  by  the  General  Borough  act  of 
187S  (Gen."  Stat.,  p.  179),  and  the  other 
general  laws  relating  to  boroughs,  and  all 
ordinances  theretofore  passed  in  sub- 
stantial compliance  with  any  statute  of  this 
state  wire  thereby  validated.  HELD,  that 
such  an  ordinance  to  be  valid  must  conform 
to  some  constitutional  statute. — Bvrnes  vs. 
Riverton,  35  Vr.  210. 

The  title  "An  act  relating  to  certain 
illegal  borough  governments,  requiring  the 
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payment  of  their  debts,"  cannot  constitu- 
tionally support  an  enactment  creating 
boroughs. — Cooper  vs.  Springer,  36  Vr.  101. 
See  Id.  594. 

The  general  act  relating  to  boroughs 
(Pamph.  L.,  1897,  p.  285),  provides  a  com- 
plete scheme  for  the  government  of  bor- 
oughs and  supersedes  special  charters. — 
Smith  vs.  Hightstown,  42  Vr.  276. 

The  borough  act  of  1897  (Pamph.  L.,  p. 
285),  is  a  general  law  regulating  the  internal 
affairs  of  that  class  of  municipalities,  and 
therefore  repeals  inconsistent  provisions  of 
previous  local  or  special  charters  of  bor- 
oughs.— Smith  vs.  Hightstown,  42  Vr.  536. 

The  provisions  of  section  96  of  the  Bor- 
ough act  of  1897  are  applicable  to  boroughs 
taking  the  place  of  de  facto  corporations 
which  were  the  subject  of  the  legislation 
contained  in  the  "Act  relating  to  boroughs 
and  borough  commissions,"  approved  April 
21st,  1896  (Pamph.  L.,  p.  339),  and  not  to 
boroughs  taking  the  place  of  boroughs  hav- 
ing a  previous  unquestionable  corporate 
existence. — Ibid. 

The  fact  that  a  general  statute  for  the 
formation  of  boroughs  has  been  judicially 
declared  to  be  unconstitutional  in  an  action 
brought  by  the  attorney-general  to  test  the 
de  jure  existence  of  one  corporation  formed 
under  the  act,  cannot,  in  a  collateral  suit, 
affect  the  existence  or  powers  of  another 
borough  organized  under  the  same  act. — 
Coast  Company  vs.  Spring  Lake,  11  Dick. 
615. 

A  borough  which  was  set  off  from  a 
township  is  not  liable  for  the  previously 
contracted  debts  of  such- township,  under 
P.  L.  of  1896  p.  270,  providing  a  mode  of 
equitable  apportionment  of  the  indebted- 
ness and  assets  on  the  setting  off  of  such 
township. — Lodi  vs.  Hackensack  Improve- 
ment Co.,  15  Dick.  229. 


II.  POWERS  AND  INCIDENTS. 

If  boroughs  possess  the  power  to  license 
"cars,"  the  power  exists  under  the  act  of 
March  28th,  1892  (Gen.  Stat.,  p.  274),  and 
can  be  enforced  only  by  a  precise  pecuniary 
penalty  fixed  by  the  governing  board  of  the 
borough. — Philadelphia,  &c,  Railroad  Co. 
vs.  Brigantine,  31  Vr.  127. 

If  there  has  been  conferred  upon  bor- 
oughs organized  under  the  Borough  act  of 
April  5th,  1878,  power  to  provide  by  ordi- 
nance for  the  construction  of  sidewalks  on 
streets  at  the  expense  of  the  owners  of  the 
adjoining  lands,  such  power  is  judicial  in 
character  and  can  only  be  exercised  upon 
notice  to  the  owners  and  giving  them  an 
opportunity  to  be  heard. — Landis  vs.  Vine- 
land,  31  Vr.  264. 

The  "Act  to  amend  an  act  entitled  'An 
act  respecting  licenses  in  the  boroughs  of 
this    state.'     approved     May    1st,     1894" 


(Pamph.  L.,  1S95,  p.  490),  is  not  a  mere 
amendment  to  the  Borough  act  of  April 
5th,  1878,  but  applies  to  all  boroughs, 
whether  created  under  that  act  or  other- 
wise.— Johnson  vs.  Asbury  Park,  31  Vr. 
427. 

Boroughs  have  the  exclusive  power  to  lay 
out,  regulate,  &c,  streets  and  highways 
within  their  respective  districts,  and  any 
proceedings  under  the  General  Road  act  in 
the  way  of  laying  out  public  roads  within 
such  municipalities  are  invalid. — Freeman 
vs.  Price,  34  Vr.  151. 

Under  the  general  act  of  1897  (Pamph. 
L.,  p.  285)  it  is  doubtful  if  a  borough  coun- 
cil has  power  in  any  case  to  declare  an  office 
vacant.  If  it  has,  it  cannot  do  so  without 
a  hearing,  on  notice  to  the  incumbent,  if 
practicable,  and  proof  of  facts  legally  war- 
ranting such  action. — Krueger  vs.  Chesil- 
hurst,  35  Vr.  523. 

The  general  act  relating  to  boroughs 
(Rev.  1897,  Pamph.  L.,  p.  283)  transfers 
to  the  borough  council  control  over  water 
works  previously  existing. — Walling  vs. 
Deckertown,  35  Vr.  203. 

That  an  imperfect  map  covering  but  part 
of  the  borough  was  already  in  existence  did 
not  prevent  the  council  from  causing  to  be 
made  such  a  map  as  was  authorized  by  the 
Borough  act. — Outwater  vs.  Carlstadt,  37 
Vr.  510. 

Boroughs  no  longer  have  the  power  to 
license  inns  and  taverns,  although  that 
power  may  have  been  given  them  by  their 
special  charters. — Smith  vs.  Hightstown, 
42  Vr.  276 


III.  OFFICERS. 

Tin-  mayor  and  council  of  a  borough 
chosen  under  one  of  the  borough  acts  re- 
pealed by  the  Borough  act  of  1896  (Pamph. 
L.,  p.  339),  and  exercising  local  government 
at  the  time  of  the  approval  of  this  act,  were 
thereby  authorized  to  continue  such  gov- 
ernment under  the  Borough  act  of  1878 
(Gen.  Stat.,  p.  179)  until  the  annual  elec- 
tion under  said  act  of  1878,  and  could  in 
the  meantime  law-fully  proceed  under  said 
Street  Railroad  act  of  1896.  A  majority 
of  the  council  constituted  a  quorum,  and  a 
majority  of  a  quorum  could  lawfully  pass 
ordinances  and  resolutions. — Hutchinson  vs. 
Belmar,  32  Vr.  443.     A.  33  Id.  450. 

The  revised  Borough  act  of  1897  author- 
izes the  mayor  to  nominate,  and,  with  the 
advice  and  consent  of  a  majority  of  the 
whole  council,  appoint  a  borough  marshal. 
The  act  further  provides  that  the  council 
shall  be  composed  of  six  councilmen  and 
the  mayor,  but  that  the  latter  shall  not 
vote  except  to  give  the  casting  vote  in  ca.-c 
of  a  tie.  HELD,  that  a  plea  to  an  informa- 
tion, which  stated  that,  since  the  act  of 
1897  had  gone  into  effect,  the  respondent 
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had  been  nominated  and  appointed  to  the 
office  of  marshal  of  the  borough  of  Wilbur, 
by  the  mayor  thereof,  and  that  Ids  appoint- 
ment had  been  confirmed  (at  a  meeting  of 
council  at  winch  five  councilmen  and  the 
mayor  were  present)  by  the  votes  of  three 
councilmen  and  the  mayor  in  favor  of,  and 
of  two  councilmen  against,  the  confirmation 
was  bad.  HELD,  further,  that  the  relator, 
who  held  (lie  office  of  marshal  of  the  bor- 
ough at  the  time  of  the  respondent's  nomina- 
tion and  attempted  confirmation,  was  not 
entitled  to  hold  over  after  the  expiration 
of  his  term,  on  account  of  the  failure  oi  I  lie 
borough  authorities  to  appoint  and  con- 
firm his  successor. — Hawkins  vs  Cook,  33 
Vr.  84. 

Under  the  Borough  act  of  1897  (Pamph. 
L.,  p.  285),  the  mayor  is  not  empowered, 
without  the  concurrence  of  the  common 
council,  to  accept  the  resignation  of  a  coun- 
cilman so  as  to  create  a  vacancy. — Fryer  vs. 
Norton,  38  Vr.  23.     -See  Id.  537. 

Under  the  revised  Borough  act  (Pamph. 
I,.  1897,  p.  285,  sees.  4,  8).  providing  that 
the  councilmen  shall  hold  office  for  the  term 
of  three  years  and  until  their  successors 
-hall  have  qualified  by  filing  an  official  oath, 
where  it  happens  that  the  terms  of  two 
councilmen  expire  simultaneously,  and  two 
now  members  have  been  elected  to  fill  these 
vacancies,  the  filing  of  the  official  oath  by 
one  of  the  new  councilmen  terminates  the 
office  of  both  the  old  members;  neither  of 
the  latter  being  in  a  position  to  say  that 
it  is  his  successor  who  has  not  qualified. 
The- doctrine  of  Kilburn  vs.  Conlan,  27 
Vr.  349,  applies. — Armstrong  vs.  White- 
head, 3S  Vr.  405. 

One  who  is  acting  as  a  councilman  de 
facto  and  not  de  jure,  cannot,  by  his  own 
vote  upon  his  own  appointment,  confer 
upon  himself  a  de  jure  title  to  the  appoint- 
ive office. — Ibid. 

By  the  provisions  of  section  3  of  the  Bor- 
ough act  of  1897,  prescribing  that  the  mayor 
shall  nominate  and,  with  the  advice  and 
consent  of  the  council,  shall  appoint  all 
officers  by  the  act  directed  to  be  appointed, 
including"  the  filling  of  vacancies  in  elective 
offices,  the  power  to  fill  a  vacancy  in  the 
office  of  councilman,  which  is  an  elective 
office,  is  in  the  mayor  and  council. — Fryer 
vs.  Norton,  38  Vr.  537. 

When  a  councilman  has  tendered  his  res- 
ignation of  his  office  to  the  mayor  and 
council,  and  it  has  been  laid  before  council 
by  the  mayor  presiding,  and  acceptance 
refused,  the  incumbent  remains  in  office. — 
Ibid. 


IV.  ACTS   AND   PROCEEDINGS   OF 
COUNCIL. 

Section  14  of  the  Borough  act  of  1878 
(Gen.  Stat.,  p.  182)  requires  that  an  ordi- 
nance passed  by  the  borough  council  should 


be  the  same  in  substance  as  that  sub- 
mitted in  writing  at  a  previous  regular 
meeting. — Cowan  vs.  Wildwood,  31  Vr. 
365. 

'I  In'  supplement  of  1S.VS  (Gen.  Stat.,  p. 
196),  to  the  General  Borough  act  of  1878 
(Ccn.  Stat.,  p.  179),  authorized  the  sub- 
mission to  the  Legal  voters  of  any  bon 
formed  under  that  act,  of  a  resolution 
authorizing  an  issue  of  bonds,  but  enacted 
that  the  mayor  and  council  should  first 
determine  that  it  was  expedient  to  issue 
such  bonds;  and,  in  case  of  calling  a  special 
election  for  the  vote,  should  cause  the  bor- 
ough clerk  to  give  twenty  days'  notice 
thereof.     HELD,— 

1.  That  a  resolution  of  the  council  that 
it  was  expedient  to  issue  the  bonds  tended 
to  pecuniarily  obligate  the  borough;  and, 
therefore,  under  section  -1  of  it.-  organic  law, 
was  required  to  be  presented  to  the  mayor 
for  approval  or  veto. 

2.  That  an  election  held  less  than  twenty 
days  after  such  a  resolution  became  opera- 
tive was  nugatory,  although  twenty  days' 
notice  thereof  was  given  by  the  borough 
clerk.— Mittag  vs.  Park  Ridge,  32  Vr.  151. 

Under  Borough  act  of  1897,  p.  285,  such 
an  ordinance  must  in  itself  provide  for  al- 
lowing owners  of  abutting  propem-  at  Least 
thirty  day-'  time  to  do  the  work  required 
and  for  giving  them  notice  in  a  prescribed 
way.  Failing   such    provision   the   ordi- 

nance will  be  set  aside. — Locker  vs.  South 
Amboy.  33  Vr.  L97. 

When  the  Borough  act  provides  that 
three  councilmen  and  the  mayor  shall  con- 
stitute a  quorum  for  the  transaction  of  busi- 
ness, a  resolution  passed  by  the  votes  of 
three  councilmen  and  the  mayor,  who  has  a 
vote  only  in  case  of  a  tie.  will  be  sufficient, 
notwithstanding  a  by-law  of  the  borough 
that  no  resolution  involving  the  expendi- 
ture of  money  shall  be  passed  without  the 
votes  of  two-thirds  of  all  the  members  of 
the  board. — Outwater  vs.  Carlstadt,  37  Vr. 
510. 

Under  the  revised  Borough  act  (Pamph. 
L.,  1897.  p.  285,  sees.  3,  23,  26),  the  appoint- 
ment of  one  to  the  office  of  common  coun- 
cilman to  fill  a  vacancy  requires  not  only  a 
nomination  by  the  mayor,  but  the  affirma- 
tive vote  of  a  majority  of  the  whole  council, 
the  mayor  having  no  vote  thereon  except 
to  give  a  casting  vote  in  case  of  a  tie. — 
Armstrong  vs.  Whitehead.  38  Vr.  405. 

Under  the  Borough  act  of  1S97  (Pamph. 
L.  p.  295),  an  appointment  to  fill  a  vacancy 
in  common  council  must  be  confirmed  by  a 
majority  of  the  whole  council. — Day  vs. 
Lyons,  41  Vr.  114. 

Under  the  "Act  relating  to  certain  illegal 
borougli  governments,  requiring  the  pay- 
ment of  their  debts"  (Pamph.  L.,  1S99,  p. 
534)  and  the  general  ''Act  for  the  assess- 
ment and  collection  of  taxes"  (Pamph.  L., 
1903,  p.  394,  sees.  10,  25),  where  the  assessor 
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of  the  borough  has  made  an  assessment  of 
taxes  for  the  purpose  of  satisfying  a  judg- 
ment against  the  borough,  and  had  sub- 
mitted his  assessment  list  and  a  duplicate 
thereof  to  the  borough  council,  it  is  the 
duty  of  the  council  to  examine  and  revise 
the  assessment  list  and  duplicate,  to  make 
such  corrections  therein,  as  may  be  found 
necessary,  and  to  return  the  corrected  du- 
plicate to  the  assessor. — Cooper  vs.  Cape 
May  Point,  43  Vr.  164. 


V.  VALIDITY     OF     LEGISLATIVE 
ACTS  AFFECTING. 

The  act  entitled  "An  act  relating  to  bor- 
oughs and  borough  commissions,"  approved 
April  21st,  1896  (Pamph.  L.,  p.  339),  is  a 
valid  exercise  of  legislative  power  and  not 
within  constitutional  prohibitions. — Ken- 
nedy vs.  Belmar,  32  Vr.  20. 

A  statute  which  imposes  upon  a  borough 
a  proportionate  part  of  the  liabilities  of  a 
township  from  which  it  has  been  set  off,  and 
assigns  to  it  a  proportionate  part  of  the 
assets  of  such  township,  is  valid,  although 
not  passed  until  after  the  formation  of  the 
borough.— Orvil  vs.  Woodcliff,  32  Vr.  107. 
See  35  Id.  286. 

The  Borough  act  of  1897  (Pamph.  L.,  p. 
285),  provides  that  ordinances  must  be  sub- 
mitted at  a  regular  meeting  and  passed  at  a 
subsequent  meeting,  and  before  they  take 
effect  shall  be  posted  five  days  or  be  pub- 
lished in  a  newspaper  for  two  successive 
issues.  HELD,  that  a  provision  of-the  act 
that  no  certiorari  shall  be  allowed  to  set 
aside  any  ordinance  for  any  improvement 
after  the  contract  therefor  shall  be  awarded 
is  a  reasonable  limitation,  and  therefore 
valid. — Cunningham  vs.  Merchantville,  32 
Vr.  466. 

A  by-law  cannot  control  a  general  law  of 
the  state. — Outwater  vs.  Carlstadt,  37  Vr. 
510. 

It  confers  upon  the  councils  of  all  bor- 
oughs power  to  license  persons  for  certain 
specified  matters,  and  thereby  evinces  a 
legislative  intent  to  supersede  and  abrogate 
the  provisions  of  local  and  special  charters 
on  the  subject  matter  of  licenses. — Smith 
vs.  Hightstown,  42  Vr.  536. 


VI.  CONTRACTS. 

Section  92  of  the  Borough  act  of  1897  is 
not  applicable  to  a  case  in  which  the  con- 
tract was  awarded  before  the  ordinance 
providing  for  it  went  into  effect. — Cowen  vs. 
Wildwood,  31  Vr.  365. 

The  act  of  May  22d,  1894,  (Gen.  Stat.,  p. 
2174)  entitled  "An  act  authorizing  the 
lighting  of  public  streets  and  places  in  the 
cities,  towns,  townships,  boroughs  and  vil- 
lages of  this  state,  and  to  erect  and  main- 


tain proper  appliances,"  section  242,  author- 
izes a  contract  for  the  purposes  named  in 
the  act  for  any  term  not  exceeding  five 
years  to  be  made  with  or  without  advertise- 
ment for  proposals.  The  contract  need  not 
be  awarded  to  the  lowest  bidder,  and  even 
after  advertisement  and  the  reception  of 
proposals  it  may  be  awarded  or  made  inde- 
pendently of  such  proposals,  so  long  as  the 
power  to  make  such  contract  is  exercised 
in  a  bona  fide  manner  with  reasonable  dis- 
cretion and  judgment  for  the  benefit  of  the 
municipality. — Oakley  vs.  Atlantic  City,  34 
Vr.  127. 

The  Borough  act  of  1897  (Pamph.  L.,  p. 
285),  authorizes  the  council  "to  cause  an 
assessor's  map  of  the  borough  to  be  made, 
among  other  things  showing  the  location 
and  width  of  each  street,  road  or  avenue 
and  of  each  individual  lot  of  land  and  prem- 
ises and  cause  the  same  to  be  numbered  or 
otherwise  designated  thereon,"  and  a  reso- 
lution and  contract  for  such  a  map  may 
fairly  include  as  incidental  thereto,  if  not 
actually  within  the  terms  of  the  act,  the 
furnishing  of  lists  of  property  owners  for 
five  years  and  furnishing  the  location  of  not 
more  than  fifteen  monuments. — Outwater 
vs.  Carlstadt,  37  Vr.  510. 

The  act  of  May  22d,  1894,  "authorizing 
the  lighting  of  public  streets  and  places  in 
the  cities,  townships,  boroughs  and  villages 
of  the  state,  and  to  erect  and  maintain  the 
proper  appliances"  (Pamph.  L.,  p.  477),  is 
not  repealed  as  to  boroughs  by  the  general 
repealer  clause  to  the  General  Borough  act 
of  1897;  and,  under  the  act  of  1894,  it  is 
within  the  power  of  a  borough  to  contract 
with  an  individual  to  light  its  streets  for  five 
years.— Smith  vs.  Avon,  39  Vr.  243. 


VII.  PUBLIC  IMPROVEMENTS. 

"An  act  to  authorize  the  improvement 
of  roads,  streets  and  highways  in  towns, 
boroughs,"  &c,  approved  March  16,  1891 
(Gen.  Stat.,  p.  2149),  is  superseded  in  bor- 
oughs by  "An  act  concerning  boroughs," 
approved  March  28th,  1892.  Gen.  Stat., 
p.  275.— Oakes  vs.  Glen  Ridge,  31  Vr.  130. 

In  the  absence  of  any  provision  for  con- 
structive notice,  reasonable  actual  notice 
must  be  given  to  the  owners,  of  a  time  and 
place  when  and  where  they  may  be  heard 
in  respect  to  the  proposed  passage  of  such 
an  ordinance. — Landis  vs.  Vineland,  31  Vr. 
264. 

If  the  proceedings  of  the  borough  coun- 
cil show  no  notice  or  hearing  and  none  is 
proved  to  have  been  given,  such  an  ordi- 
nance   cannot    be   supported. — -Ibid. 

Said  supplement  of  18S8  (Gen.  Stat.,  p. 
196),  was  superseded  by  the  "Act  concern- 
ing boroughs,"  of  March  28th,  1892  (Gen. 
Stat.,  p.  275),  so  far  as  applicable  to  the 
issue  of  bonds  for  street  improvements. — 
Mittag  vs.  Park  Ridge,  32  Vr.  151. 
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Under  the  eightieth  and  ninetieth  sec- 
tions of  the  Borough  act  of  1897  (Pamph. 
L.,  p.  285),  a  definite  plan  for  the  const  ruc- 
tion of  a  system  of  sewers  must  be  sub- 
mitted for  approval  to  the  voters  before  it 
can  be  undertaken  by  the  borough  council. 
Gillen  vs.  Spring  Lake,  32  Vr.  392. 

The  Borough  act  of  1897  (Pamph.  L.,  p. 
285)  does  not  provide  for  constructive  no- 
tice to  property  owners  of  a  hearing  upon 
ordinances  for  the  construction  of  sidewalks 
at  their  expense. — Locker  vs.  South  Amboy, 
33  Vr.  197. 

A  proceeding  under  the  Borough  act,  of 
1897  for  the  condemnation  of  lands  for 
widening  a  street  tends  to  impose  a  pecu- 
niary obligation  on  the  borough  and  a  reso- 
lution providing  for  such  condemnation 
must,  under  the  twenty-seventh  section  of 
said  act,  be  submitted  to  the  mayor  for  his 
approval. — Hendrickson  vs.  Point  Pleasant, 
36  Vr.  536. 

A  petitioner  for  such  improvement  and 
condemnation  is  interested  in  it,  and  is  dis- 
qualified to  act  as  a  commissioner  to  assess 
the  damages  of  the  owner  of  lands  taken. — 
Ibid. 

The  report  of  the  commissioners  of  assess- 
ment must  show  affirmatively  that  they 
have  made  a  just  and  equitable  assessment 
as  required  by  section  58  of  the  act. — Ibid. 

Under  the  amendments  of  the  Borough 
act  of  1897  (see  Pamph.  L.,  1898,  p.  399; 
Id.  1899,  p.  171),  the  assessment  of  benefits 
fur  street  improvements  is  nut  to  be  con- 
fined to  the  line  of  the  street. — Allison  Land 
Co.  vs.  Tenafly,  39  Vr.  205. 

The  Borough  act  (Pamph.  L..  1898,  p. 
399),  as  amended  (Pamph..  L.  1S99,  p.  171) 
confers  the  power  to  assess  benefits  for 
street  improvements  upon  lands  not  upon 
the  line  of  the  street  that  is  improved. — 
Allison  Land  Co.  vs.  Tenafly,  40  Vr.  587. 

Under  the  Borough  act  of  1S97  (Pamph. 
L.,  p.  317),  as  amended  in  1S9S  (Pamph.  L.. 
p.  356),  a  borough  council  resolved  that  the 
question  of  the  construction  of  water  works 
be  submitted  to  the  voters.  The  ballots 
used  at  such  election  read  "for"  or  "against" 
"the  proposition  of  construction  or  pur- 
chase of  water  works."  HELD,  that  the 
question  directed  by  the  council  to  be  sub- 
mitted to  the  voters  was  not  submitted  to 
them  at  such  election,  and  that  the  ballot, 
being  in  the  alternative,  rendered  the  re- 
sult of  the  election  inconclusive  and  nuga- 
tory.— Marcellus  vs.  Borough  of  Garfield, 
12  Vr.  373. 


VIII.  POLICE  POWERS. 

An  ordinance  requiring  the  owner  or 
driver  of  a  stage  used  in  the  transportation 
of  passengers  to  obtain  a  license  therefor. 


is  within  the  authority  given  to  borough 

councils  by  the  act  of  April  24th,  1897 
(Pamph.  L.,  p.  285,  sec.  28),  "to  license  and 
regulate  the  use  of  Btages  used  in  the  trans- 
portation    of     passengers." — Belmar     vs. 

Barkalow.  38  Vr.  .'.1)4. 

An  ordinance  which  directs  that  a  person 
sentenced  to  pay  a  fine  for  violating  it  and 
failing  to  pay  the  fine,  shall  be  imprisoned 
for  thirty  days,  hut  that  tin- magistrate  may 
in  his  discretion  for  such  default  sentence 
to  imprisonment  for  a  less  time,  will  sup- 
[Miit  a  sentence  for  thirty  days. — Ibid. 

Under  section  11  of  the  Borough  act  of 
1897  (Pamph.  L.,  p.  285).  irregularities  in 
the  proceedings  of  the  borough  magistrate 
may  be  rectified  on  the  appeal  to  the  com- 
mon  pleas. — Ibid. 

A  law  requiring  that  stages  used  for  the 
transportation  of  passengers  should  be 
licensed,  and  providing  that  persons  violat- 
ing the  law  might  be  fined  S100  or  impris- 
oned for  ninety  days,  does  not  deny  to  the 
drivers  of  such  stages  the  equal  protection 
of  the  laws,  or  subject  them  to  cruel  and 
unusual  punishment. — Ibid. 


IX.    CONTROL  OF  STREETS  AND 
HIGHWAYS. 

Under  the  General  Borough  act  (Pamph. 
1...  1897,  p.  285),  boroughs  have  the  abso- 
lute and  exclusive  control  over  streets  and 
highways  within  their  respective  limits,  and 
the  General  Road  act  is  suspended  and 
wholly  inoperative  within  such  limits. — 
Atlantic  Coast  Electric  Railroad  Co.  vs. 
Griffin.  35  Vr.  .".13. 


X.  TAXATION. 

The  return  of  a  warrant  for  sale  of  lands 
for  delinquent  taxes,  made  by  a  collector 
of  taxes  of  a  borough,  which  return  is  not 
accompanied  with  a  copy  of  the  required 
notices  of  such  sale  or  with  proof  that  it 
was  published,  posted  and  mailed,  as  re- 
quired bv  law.  is  fatally  defective. — Landis 
vs.  Vinefand.  31  Vr.  271. 

The  "true  transcript  or  duplicate  of  the 
assessment  of  taxes"  that  the  assessor  is 
required  by  Gen.  Stat.,  p.  3309.  pi.  140,  to 
deliver  to  the  collector,  must  show  the  as- 
sessment as  revised  and  corrected  by  the 
township  committee  or  town,  borough  or 
city  council,  under  Gen.  Stat.,  p.  3301,  pi. 
93.  98;  p.  3321.  pi.  201.  203.  where,  appli- 
cable, and  completed  by  the  general  meeting 
of  assessors,  under  Gen.  Stat.,  p.  3309,  pi. 
140.— Ridgefield  vs.  Goodday,  36  Vr.  153. 

In  boroughs,  as  now  governed  by  Pamph. 
L.  1897,  p.  2S5,  the  provisions  of  the  tax 
laws  above  cited  are  applicable. — Ibid. 
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XI.  PROCEEDINGS  IN  CERTIORARI. 

Inquiry  by  certiorari  into  the  validity  of 
a  contract  to  do  work  for  a  municipality 
will  not  be  made  at  the  instance  of  a  prose- 
cutor who  has  suffered  the  work  to  proceed 
for  several  weeks  and  only  applies  for  his 
writ  after  the  work  is  nearly  completed. 
He  is  barred  by  laches. — Cunningham  vs. 
Merchantville,  32  Vr.  466. 

Inquiry  into  the  regularity  of  an  issue  of 
bonds  under  such  a  contract  will  not  be 
made  at  the  instance  of  such  a  prosecutor, 
where  the  bonds  have  been  delivered  and 
the  contractors  are  not  made  parties  to  the 
writ. — Ibid. 

In  the  absence  of  statutory  provision  it 
must  appear  in  the  proceedings  or  by  proof 
that  reasonable  actual  notice  and  oppor- 
tunity to  be  heard  were  given  property 
owners  prosecuting  a  certiorari  to  set  aside 
such  an  ordinance  or  the  ordinance  will  fail. 
— Locker  vs.  South  Amboy,  33  Vr.  197. 


BOUNDARIES. 

I.  BETWEEN  STATES. 
II.  BETWEEN  INDIVIDUALS. 


I.  BETWEEN  STATES. 

The  agreement  of  1833  between  the  com- 
missioners representing  the  states  of  New 
Jersey  and  New  York,  having  been  con- 
firmed by  the  legislatures  of  those  states, 
respectively,  and  approved  by  the  congress 
of  the  United  States,  established  the  bound- 
ary line  between  this  state  and  the  state 
of  New  York  in  the  middle  of  the  Hudson 
river  and  of  the  bay  of  New  York. — Central 
Railroad  Co.  vs.  Jersey  City,  41  Vr.  81. 

The  sovereignty  of  the  state  of  New  Jer- 
sey is  co-extensive  with  the  territorial  limits 
thus  established,  subject  only  to  such  ex- 
ceptions and  to  such  extra  territorial  jur- 
isdiction as  was  by  the  said  agreement  con- 
ceded to  the  state  of  New  York. — Ibid. 

The  word  "jurisdiction"  is  not  used  in 
article  3  of  this  agreement  in  the  sense  of 
sovereignty. — Ibid. 


II.  BETWEEN  INDIVIDUALS. 

The  lease  of  a  lot  contained  an  option  to 
complainant  to  purchase.  The  boundary 
line  on  one  side  of  the  lot  was  irregular,  and 
from  the  description  in  the  instrument  it 
was  uncertain  how  much  of  the  lot  was  in- 
cluded in  the  option.     Complainant  exor- 


cised the  option  and  claimed  the  entire  lot 
and  sought  specific  performance.  The  evi- 
dence showed  that  if  there  was  any  mistake 
in  the  description  it  was  made  by  the  de- 
fendant, and  that  the  complainant  under- 
stood the  entire  lot  was  included,  and,  with 
such  understanding,  arranged  the  buildings 
on  the  lot.  HELD,  that  the  conveyance 
of  the  entire  lot  should  be  decreed. — Naugh- 
ton  vs.  Elliott,  2  Rob.  259. 

The  erection  of  a  dwelling  house  upon  a 
portion  of  the  farm  not  separated  from  the 
remainder  by  fences  or  designated  bound- 
aries, and  the  letting  of  such  house,  with 
the  land  on  which  it  was  erected  and  some 
adjoining  land  to  a  tenant,  did  not  sever 
such  house  and  land  from  the  farm  so  as  to 
render  the  devise  inapplicable  thereto. — 
Ackerman  vs.  Crouter,  2  Rob.  49.  A.  3,  Id. 
839. 


BREACH   OF   PROMISE    OF 
MARRIAGE. 

Nothing  will  excuse  the  defendant  for  the 
breach  of  promise  of  marriage  except  such  a 
disease  or  complication  of  diseases  as  ren- 
ders the  making  of  the  marriage  contract 
and  the  consummation  of  the  marriage  by 
marital  intercourse  impossible. — Smith  vs. 
Compton,  38  Vr.  539. 

It  is  competent  in  an  action  for  breach 
of  promise  of  marriage  to  prove  the  pecu- 
niary circumstances  of  the  defendant,  but 
it  must  be  proven  by  evidence  of  general 
reputation;  it  is  not  admissible  to  prove 
his  ownership  of  specific  property.  The 
defendant  may  rebut  this  evidence  by 
showing  that  the  general  reputation  is  oth- 
erwise, or  by  showing  wdiat  property  he  is 
really  possessed  of. — Ibid. 

When  the  declaration  alleges  as  a  ground 
of  special  damages  the  loss  of  a  valuable 
right  of  dower  in  defendant's  property,  evi- 
dence of  defendant's  ownership  of  specific 
property  may  be  offered  by  the  plaintiff.  — 
Ibid. 


BRIDGES. 

I.  LOCATION,  CONSTRUCTION 
AND  REPAIR. 

1.  Jurisdiction  Over. 

2.  Private  Bridges. 

3.  Negligence. 

II.   RELATION  TO  HIGHWAY. 
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I.  LOCATION,  CONSTRUCTION  AND 
REPAIR. 

1.  Jurisdiction  Over. 

The  location  of  a  bridge,  the  character  of 
its  construction  and  the  awarding  of  the 
contract  fur  building  the  same  are  matters 
which  are  committed  to  the  discretion  of 
the  board  of  freeholders,  and  courts  have 
no  right  to  interfere  with  their  action  in 
these  matters  ."  long  as  they  act  honestly 
and  within  the  limits  of  their  power. — 
Ferguson  vs.  Passaic,  31  Vr.  404. 

The  board  of  chosen  freeholders  of  a 
county  are  chargeable  with  the  duty  of 
erecting,  rebuilding  and  repairing  of  bridges, 
only  where  such  bridges  are  necessary  to 
carry  a  public  highway  across  a  stream  or 
other  like  place,  and  which  thereby  be- 
comes a  part  of  such  public  highway,  open 
to  the  free  and  unobstructed  use  thereof 
by  the  people  a1  large,  not  upon  sufferance, 
but  as  a  matter  of  right. — Spencer  \  s.  Free- 
holders of  Hudson.  37  Vr.  301. 

2.  Private  Bridges. 

The  regulation  of  the  Morris  Canal  Com- 
pany adopted  April  7th.  1873,  "that  every 
bridge  rebuilt  and  every  new  bridge,  whether 
built  by  the  company  or  by  any  other 
authority,  over  its  canal,  should  leave  a 
clear  space  of  ten  feet  above  high-water 
mark  of  the  canal  under  the  lowest  part  of 
the  bridge,"  is  binding  on  public  authori- 
ties when  the  circumstances  of  the  particu- 
lar case  do  not  render  its  enforcement  un- 
reasonable.— Morris  Canal  and  Banking  Co. 
vs.  Hudson,  32  Vr.  129. 

On  March  1st,  1900,  the  board  of  street 
and  water  commissioners  of  the  city  of 
Newark  passed  an  ordinance  to  grant  per- 
mission to  the  Prudential  Insurance  Com- 
pany to  construct  and  maintain  a  bridge 
across  Bank  street  in  said  city,  several  feet 
above  the  surface  of  the  street,  as  a  pas- 
sageway between  two  buildings  owned  by 
the  company  on  opposite  sides  of  the  street. 
—HELD, 

1.  That  the  board  had  not  lawful  power 
to  grant  such  permission. 

2.  That  owners  of  property  fronting  on 
Bank  street  in  the  block  adjacent  to  those 
on  which  the  company's  buildings  stood, 
were  entitled  to  prosecute  a  certiorari  to 
set  aside  the  ordinance,  it  being  shown  by 
the  evidence  in  the  cause  that  the  property 
of  the  prosecutors  would  be  injuriously 
affected  by  the  bridge. — Beecher  vs.  New- 
ark, 35  Vr.  475. 

3.  Negligence. 

The  Bridge  act  of  March  15th,  1S60  (Gen. 
Stat.,  p.  307),  making  the  board  of  chosen 
freeholders  of  a  county  responsible  for  dam- 
ages received  by  any  person  through  the 
wrongful  neglect  of  the  board  to  erect,  re- 
build or  repair  a  bridge,  with  the  erection. 


rebuilding  or  repair  of  which  the  board  is 
chargeable  by  law,  applies  to  the  case  of  a 
person  whose  vessel  is  damaged  by  running 
against  the  draw  of  a  bridge  spanning  a 
navigable  river. — Mattlage  vs.  Freeholders 
of  Hudson  and  Bergen,  34  Vr.  583. 

If   such   a   bridge   stands   between   two 

counties,  the  board  of  chosen  freeholders  of 
both  counties  may  be  held  jointly  liable. — ■ 
Ibid. 

I  rider  the  circumstances  of  the  present 
case,  in  which  it  appeared  that  a  draw  over 
the  Hackensack  river  could  not  be  opened 
because  the  heat  had  expanded  the  rails 
laid  by  a  trolley  company  upon  it,  and  con- 
sequently the  plaintiff's  vessel  ran  against 
the  bridge,  the  questions  whether  the  de- 
fendants were  guilty  of  wrongful  neglect 
and  whether  the  plaintiff  was  chargeable 
with  contributory  negligence  were  for  the 
jury,  and  on  these  questions  it  was  permis- 
sible to  show  how  near  to  the  bridge  the 
bridge  tenders  usually  allowed  vi 
be  before  the  draw  began  to  move. — Ibid. 

An  action  for  injuries  suffered  from  neg- 
lect to  erect,  rebuild  or  repair  a  bridge, 
against  the  county,  did  not  lie  at  the  com- 
mon law;  and  the  statute  of  this  state  (Gen. 
Stat.,  p.  307,  paragraph  9).  giving  a  right 
of  action  in  case  of  such  failure  of  duty, 
expressly  limits  the  liability  of  the  county 
for  such  failure,  to  bridges,  with  the  erec- 
tion of  which  it  is  chargeable  by  law. — 
Spencer  vs.  Freeholders  of  Hudson,  37  Vr. 
301. 

The  principle  of  estoppel,  which  has  been 
held  in  some  jurisdiction-,  to  prevent  towns, 
which  have  general  charge  of  public  roads 
and  bridges,  from  making  a  defence  to  such 
actions  on  the  ground  of  want  of  legal 
authority  to  erect  the  bridge,  does  not  ap- 
ply to  such  actions  against  counties  in  this 
state  which  have  no  general  authority  over 
the  highways  as  such,  and  the  acts  of  whose 
agents,  in  building  bridges  not  authorized 
by  statute,  are  ultra  vires. — Ibid. 

The  mere  fact  that  a  person  traveling 
upon  the  highway,  after  dark,  mistakes  the 
wing  wall  of  a  bridge  (which  carries  the 
highway  over  an  intersecting  stream)  for  a 
foot-path,  and,  after  getting  upon  it,  falls 
off  and  is  injured,  affords  no  ground  for 
concluding  that  the  bridge  was  improperly 
constructed. — Weeks  vs.  Freeholders  of 
Somerset,  39  Vr.  622. 

To  show  a  legal  liability  resting  upon  a 
board  of  freeholders  to  make  compensation 
to  a  person  who  is  injured  while  passing 
over  a  county  bridge,  through  the  defective 
condition  of  the  structure,  it  must  appear 
not  only  that  the  bridge  was  out  of  repair 
but  that  the  board  knew  or  were  chargeable 
with  knowledge,  of  its  condition  in  time  to 
have  made  the  necessary  repairs  before  the 
happening  of  the  accident  to  the  plaintiff. 
— Creighton  vs.  Freeholders  of  Hudson.  41 
Vr.  350. 
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In  a  suit  brought  under  the  ninth  section 
of  the  Bridge  act  (Gen.  Stat.,  p.  307),  giving 
an  action  by  one  injured  through  the  wrong- 
ful neglect  to  repair  a  bridge,  with  the  re- 
pair of  which  a  municipality  is  chargeable, 
the  plaintiff  cannot  recover  when  it  appears 
that  the  injury  complained  of  occurred 
when  the  authorities  were  actually  engaged 
in  making  the  repairs  required  by  the  con- 
dition of  the  bridge.  The  wrongful  neglect 
to  repair  must  be  continuing  when  the  dam- 
age results. — Mattlage  vs.  Freeholders  of 
Hudson  and  Bergen,  43  Vr.  50. 

The  twenty-first  section  of  the  Road  act 
of  March  23d,  1859,  (Gen.  Stat.,  p.  2840) 
and  the  supplement  to  the  Bridge  act 
passed  March  15th, 1860  (Gen.  Stat.,  p.  307), 
apply  onl}r  in  cases  where  parties  have  sus- 
tained damages  through  the  neglect  of 
duties  owed  to  the  general  public.  They 
do  not  apply  to  a  case  where,  by  reason  of 
the  smallness  of  a  culvert  under  a  bridge 
the  water  of  the  stream  beneath  is  backed 
up  on  private  property. — Maguth  vs.  Free- 
holders of  Passaic,  43  Vr.  226. 


II.  RELATION  TO    HIGHWAY. 

Where  a  bridge  has  been  built  by  the  board 
of  chosen  freeholders  for  the  purpose  of 
continuing  a  highway  across  a  stream  of 
water,  the  approach  to  such  bridge  when 
built  within  the  lines  of  the  highway,  is  a 
part  of  the  highway  itself,  and  does  not 
constitute  an  additional  burden  upon  the 
land. — Willets  Manufacturing  Co.  vs.  Free- 
holders of  Mercer,  33  Vr.  95. 
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I.  AGREEMENTS  AFFECTED  BY. 
1 .  Statute  of  Frauds. 

An  agreement  to  pay  a  percentage  upon 
the  price  fixed  upon  by  the  defendant  and 
such  purchaser  as  the  plaintiff  might  obtain 
for  certain  real  estate  of  the  defendant,  is 
within  the  tenth  section  of  the  statute  of 
frauds  and  can  be  recovered  upon  only  if 


in  writing,  signed  by  the  owner  or  his  agent. 
— Leimbach  vs.  Regner,  41  Vr.  608. 

The  plaintiff  cannot  recover  on  a  quantum 
meruit  in  such  case  when  it  appears  that 
the  transaction  out  of  which  the  claim  to 
compensation  arises  is  a  contract  for  the 
sale  or  exchange  of  real  estate. — Ibid. 

The  tenth  section  of  the  statute  of  frauds, 
which  provides  that  no  broker  or  real  estate 
agent,  selling  lands  on  account  of  the  owner, 
shall  be  entitled  to  receive  any  commission 
for  such  sale,  unless  the  authority  for  selling 
is  in  writing,  signed  by  the  owner  or  his 
authorized  agent,  is  aimed  at,  and  applies 
to,  any  person  who  acts  as  broker  or  real 
estate  agent  in  the  very  transaction  out  of 
which  the  claim  for  compensation  arises. — 
Stout  vs.  Humphreys,  40  Vr.  436. 

In  the  absence  of  a  written  contract  for 
the  sale  or  exchange  of  real  estate,  there 
is  an  absence  of  right  to  compensation  for 
services,  and  where  there  is  no  written  con- 
tract, a  subsequent  express  promise  to  pay 
is  without  consideration  and  void,  under 
the  statute  of  frauds.  Gen.  Stat.,  p.  1604, 
sec.  10. — Ibid. 

An  individual  contract  for  employment 
of  a  broker  in  the  sale  of  both  real  and  per- 
sonal property  and  for  payment  of  commis- 
sions upon  the  purchase  price,  the  contract 
not  being  in  writing,  is  totally  void  under 
the  statute  of  frauds.  Gen.  Stat.,  p.  1604, 
sec  10. — Kent  vs.  Phenix  Art  Metal  Co., 
40  Vr.  532. 

A  verbal  promise  to  pay  compensation 
for  services  rendered  in  negotiating  a  sale 
of  real  estate,  whether  made  before  or  after 
the  services  are  performed,  is  void  under 
the  statute  of  frauds.  Gen.  Stat.,  p.  1604. 
sec-  10. — Ibid. 

2.  Statute  of  Gaming. 

In  a  suit  by  a  broker  against  his  customer 
upon  a  check,  where  the  defense  is  that 
the  check  grew  out  of  a  gambling  transac- 
tion, it  is  not  enough  to  prove  that  stocks 
were  bought  on  a  margin;  that  the  defend- 
ant was  speculating;  that  the  stocks  were 
never  assigned  to  the  defendant,  and  that 
he  bought  options  on  cotton.  These  facts 
do  not,  under  the  circumstances  of  this 
case,  justify  the  conclusion  that  the  trans- 
actions were  a  mere  dealing  in  differences. 
— Kendall  &  Whitlock  vs.  Fries,  42  Vr. 
401. 

3.  Agency. 

An  inference  that  an  attorney-at-law  has 
authority  to  bind  his  clients  to  pay  com- 
missions to  a  broker  for  obtaining  a  tenant 
does  not  arise  from  the  fact  that  he  knew 
of  such  claim  at  the  time  he  superintended 
the  execution  of  the  lease  betwVen  the 
principals. — Callaway  vs.  Equitable  Trust 
Co.,  38  Vr.  44. 
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II.  COMPENSATION. 
1.  Usurious. 

Where  a  broker,  in  assuming  an  agency 
for  lending  money  belonging  to  another, 
guarantees  the  loans  as  one  of  the  consid- 
erations of  the  employment,  an  exaction  by 
the  broker  from  a  borrower  of  a  sum  to 
guarantee  the  repayment  to  the  lender  is 
without  consideration  as  between  the  broker 
and  the  borrower,  since  the  broker  is  bound 
to  guarantee  the  loans  under  its  general 
contract  with  the  lender. — Hughson  vs. 
Newark  Mortgage  Loan  Co.,  12  Dick.  139. 

Where  a  broker,  acting  as  an  agent  in 
loaning  money,  charges  a  borrower,  by  tin- 
terms  of  the  mortgage,  inure  than  one-half 
of  one  per  cent,  for  obtaining  the  loan  and 
for  extending  it  from  time  to  time,  in  vio- 
lation of  Gen.  Stat.,  p.  3703,  sec.  5,  the 
loan    is    usurious. — Ibid. 

2.  When  Entitled  To. 

Where  a  broker,  employed  to  sell  real 
property,  brings  about  an  introduction  of 
a  buyer  and  a  negotiation,  resulting  in  a 
purchase,  ensues  on  that  foundation,  the 
owner  and  buyer  cannot,  by  any  arrange- 
ment, disappoint  the  claim  of  the  agent  for 
remuneration. — Somers  vs.  Wescoat,  37  Vr. 
551. 

A  real  estate  broker,  who,  at  the  incep- 
tion of  negotiations  for  a  lease  and  during 
their  continuance,  represented  the  tenant 
and  not  the  landlord,  has  no  claim  upon 
the  latter  for  commissions. — Callaway  vs. 
Equitable  Trust  Co.,  38  Vr.  44. 

A  real  estate  agent  or  broker,  upon  whom 
an  owner  of  lands  confers  authority  to  sell, 
-under  the  provisions  of  section  10  of  the 
statute  of  frauds,  earns  his  commission  if 
he  procures  a  purchaser  for  the  lands  on  the 
terms  fixed  by  the  owner. — Crowley  Co.  vs. 
Myers,  40  Vr.  245. 

When  the  authority  conferred  is  to  sell 
at  the  price  of  870,000,  the  owner  may  de- 
cline to  accept  a  proposing  purchaser  whose 
offer  is  to  buy  the  lands  at  the  price  fixed 
to  be  paid,  not  all  in  cash,  but  in  part  by 
the  conveyance  to  the  seller  of  other  lands 
at  the  price  of  §30,000.  But  if  the  owner 
accepts  such  an  offer,  the  agent  is  entitled 
to  his  commissions. — Ibid. 

If  the  owner,  upon  receiving  such  an  offer, 
accepts  it  on  an  agreement  with  the  agent 
that  he  shall  not  be  entitled  to  or  receive 
commissions  upon  the  price  at  which  the 
lands  are  taken  in  exchange  until  the  agent 
has  procured  a  satisfactory  purchaser  for 
such  lands,  and  the  agent  has  failed  to  do 
so,  a  defense  available  in  an  action  for  com- 
missions is  disclosed  upon  proof  of  the 
agent's  failure.  Whether  the  acceptance 
of  the  owner  was  upon  such  a  condition,  if 


contested,  presents  a  men-  question  of  fact. 
—Ibid. 

Where    the    authority    conferred    on    the 
agent  is  limited  to  a   period   of   time,  the 
agenl  will  he  entitled  to  his  commi 
within  thai   time,  lie  procures  a  purchaser 
with  whom  the  owner  enters  into  a  binding 

contrad  oi    ale  and  purchase,  although  the 

conveyance  of  the  lands  is  not  made  until 
after  the  time  allowed  had  elapsed. — Ibid. 

Ordinarily,  a  party  who  is  employed  to 
procure  a  loan  of  money  for  another  is  en- 
titled to  be  paid  only  in  case  he  procures 
the  loan. — Demarest  vs.  Spiral  Riveted 
Tube  Co.,  42  Vr.  14. 

A  broker  employed  to  obtain  a  sale  of 
real  estate  earns  his  commissions  when  he 
procures  a  purchaser  able  and  willing  to 
conclude  the  bargain  on  the  terms  on  which 
the  broker  was  authorized  to  sell. — Courter 
vs.  Lydecker,  42  Vr.  511. 

3.  Recovery  of. 

A  real  estate  broker's  commission  that  has 
been  fully  earned  under  an  express  contract 
may  be  recovered  under  the  common  counts 
and  the  contract  itself  admitted  in  proof  of 
the  particulars  of  the  general  right  to  set  up. 
— Risley  vs.  Beaumont,  42  Vr.  372. 
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I.  CONTRACTS  FOR. 

1.  Actions  On. 

a.  Measure  op  Damages. 

When,  under  a  building  contract,  the 
contractor  has  been  prevented  from  com- 
pleting his  work  by  the  fault  of  the  owner, 
the  legal  measure  of  damages  is,  generally, 
for  the  work  done,  such  a  proportion  of  the 
entire  price  as  the  fair  cost  of  that  work 
bears  to  the  fair  cost  of  the  whole  work,  and 
in  respect  to  the  work  not  done,  such  profits 
as  he  would  have  realized  by  doing  it. — 
Wilson  vs.  Borden,  39  Vr.  627. 

Evidence  as  to  the  cost  of  the  entire  work 
is  necessary  in  order  to  ascertain  what  pro- 
portion of  the  whole  work  contracted  for 
has  been  done. — Ibid. 

When  the  employment  of  a  sub-con- 
tractor is  wrongfully  terminated  by  the 
contractor  and  the  latter  completes  the 
work  himself,  the  sub-contractor  will  be 
entitled  to  recover  for  the  work  which  he 
had  done,  but  for  which  he  had  not  been 
paid,  such  a  proportion  of  the  entire  price 
as  trie  fair  cost  of  the  work  done  bears  to 
the  fair  cost  of  the  whole  work;  and  for  the 
work  not  done  such  profits  as  he  would  have 
realized  by  doing  it. — Sullivan  vs.  Moffatt, 
41  Vr.  4. 

b.   Defence  to. 

A  building  contract  provided  that  the 
final  payment  should  become  due  on  the 
completion  of  the  work  and  on  the  builder's 
furnishing  to  the  other  party  releases  of  all 
liens  and  claims  that  might  arise  in  the  per- 
formance of  the  contract.  HELD,  that  in 
a  suit  for  the  final  payment  the  plaintiff 
must  establish  by  evidence,  either  that  the 
releases  were  tendered,  or  that  no  such  liens 
or  claims  existed  when  the  suit  was  brought. 
—Turner  vs.  Wells,  35  Vr.  269. 

The  defendant  will  be  entitled  to  show 
that  the  contractor  has  not  done  his  work  in 
compliance  with  the  contract,  and  to  claim 
such  rebate  as  will  satisfy  the  loss  to  him 
by  reason  of  such  non-compliance. — Wilson 
vs.  Borden,  39  Vr.  627. 

Where  the  owner  of  buildings,  in  process 
of  erection  under  a  contract  which  provided 
for  payment  to  the  contractors  when  the 
buildings  should  be  completely  finished, 
takes  possession  and  rents  the  buildings 
prior  to  their  completion,  protesting,  how- 
ever, when  asked  to  pay  part  of  the  con- 
tract price  due  only  at  completion,  that  the 
buildings  are  not  completed,  his  taking 
possession  is  not  a  waiver  of  his  right  to 
withhold  payment  until  the  buildings  shall 
•  be  duly  finished. — Bradley-Currier  Co.  vs. 
Bernz,  10  Dick.  10. 

If  a  building  contract  provides  that 
payment  to  contractors  shall  be  made  upon 
the  certificate  of  an  architect,  in  absence 


of  fraud  or  waiver  of  the  certificate,  the 
owner  may  demand  the  production  of  such 
certificate,  as  a  condition  precedent  to  pay- 
ment.— Ibid. 

Where  the  contract  provided  that  if  the 
contractors  should,  at  any  time  during  the 
progress  of  the  work,  refuse  or  neglect  to 
supply  a  sufficiency  of  materials  and  work- 
men, the  owner  should  have  power  to  pro- 
vide them  after  notice  to  the  contractors 
and  deduct  the  expense  from  the  contract 
price.  HELD,  that,  if  the  contractors  re- 
fuse or  neglect  to  complete  the  buildings, 
neither  they  nor  those  claiming  under  them 
can  require  the  owner  to  complete  the  work, 
to  the  end  that  he  may  be  compelled  to 
account  for  the  contract  price,  less  the  ex- 
pense of  the  completion. — Ibid. 

c.    Condition  Precedent. 

If  a  contractor  contracts  to  erect  a  build- 
ing, he  cannot  recover,  even  upon  a  quan- 
tum meruit,  unless  he  has  substantially 
complied  with  the  contract. — Feeney  vs. 
Bardsley,  37  Vr.  239. 

But  if  he  substantially  complies  with  the 
contract,  even  though  he  has  failed  in  some 
minor  particulars,  he  is  entitled  to  recover 
the  contract  price,  less  what  will  be  a  fair 
allowance  to  the  owner  to  make  good  the 
defects  in  the  performance  of  the  contract. 
—Ibid. 

When  there  is  not  a  substantial  com- 
pliance with  the  contract,  there  may  be  a 
recovery  for  what  the  building  is  reasonably 
worth,  if  the  owner  has  accepted  it;  but  in 
determining  the  question  of  acceptance,  it 
is  not  sufficient  to  find  that  the  owner  has 
occupied  it — the  jury  must  find  some  posi- 
tive act  on  his  part  showing  an  intention  to 
accept  it. — Ibid. 

When  a  building  contract  provides  that 
the  building  shall  be  completed  at  a  speci- 
fied time,  and  that  for  every  day  it  remains 
unfinished  after  such  a  date,  the  contractor 
shall  pay  the  owner  $5.00  as  liquidated 
damages,  and  also  provides  that  the  con- 
tractor shall  be  allowed  additional  time 
when  he  is  delayed  by  the  fault  or  neglect 
of  other  contractors,  provided  he  gives  no- 
tice, in  writing,  to  the  owner  of  such  neglect 
of  other  contractors,  the  owner  is  entitled 
to  the  written  notice,  and  the  contractor 
cannot  be  allowed  additional  time  in  the 
absence  of  it. — Ibid. 

2.  Rescission  of. 

A  private  letter  written  by  the  architect 
tn  the  owner  and  not  communicated  to  the 
contractor,  will  not  justify  a  rescission  by 
the  owner. — Wilson  vs.  Borden,  39  Vr.  627. 

3.  Construction  Of. 

A  building  contract  contained,  among 
others,  these  provisions: 

"Third.     Should  the  owner,  at  any  time 


BUILDINGS,   I.   II. 


i  ontracts  for,     irchltecl  -  <  ertifacate. 


during  the  progress  of  said  building,  request 
any  alterations,  deviations,  additions  or 
omissions  from  the  said  contract,  she  shall 
be  at  liberty  to  do  so.  and  (he  same  shall 
in  no  way  affect  or  make  void  the  contract, 
but  will  be  added  or  deducted  from  the 
amount  of  the  contract ,  as  1  he  case  may  be, 
by  a  fair  and  valuation. 

Fifth.  Should  any  dispute  arise  respect- 
ing the  true  value  of  the  extra  work  or  of 
the  work  omitted,  the  .same  shall  be  valued 
by  two  competent  persons — one  employed 
by  the  owner  and  the  other  by  the  contrac- 
tor— and  those   two   shall    have    power    to 

name  an  umpire,  whose  decision  shall  be 
binding  on  all  parties. 

Seventh.  N"  alteration  m  i  ■•■.  1 1:1  uoi  I. 
shall  be  done'  without  a  written  order  from 
the  architect  and  an  express  agreement  in 
writing  as  to  the  cost.  HELD,  that  the 
prohibition  of  the  seventh  clause  extended 
only  to  orders  of  the  architect  and  had  no 
relation  to  the  other  clauses, — Cooper  vs. 
Haw  ley.  31  Vr.  560. 

Where  a  building  contract  containing  the 
following  provision  "All  work  and  mat, 
delivered  on  the  premises  forming  part  of 
i  he  works,  are  to  be  considered  the  property 
of  the  owner,"  is  filed,  the  owner  has  a  right 
therein  superior  to  the  creditor  of  the  con- 
tractor who  furnished  such  materials  to 
him. — Mersereau  vs.  Bergen,  29  N.  J.  L.  J. 
174. 

4.  Rights  of  Surety. 

By  paying  a  part  of  the  second  install- 
ment before  it  was  due  under  the  contract , 
the  owner  discharged  the  surety  of  the  con- 
tractor from  all  obligation. — Welch  vs. 
Hubschmitt  Co.,  32  Vr.  57. 

Under  the  contract  set  forth  in  the  certi- 
fied case,  if.  on  account  of  the  default  of  the 
contractor,  the  owner  completed  the  con- 
tract work,  he  had  a  right  of  recourse  to 
the  surety  for  any  excess  of  reasonable  cost 
over  the  contract  price. — Ibid. 

Where  a  building  contract,  giving  the 
owners  the  right  to  complete  the  work  on 
abandonment  by  the  contractor,  is  aband- 
oned bv  the  contractor" after  the  work  is 
partially  done,  and  the  building  is  com- 
pleted by  his  sureties  under  agreement  with 
the  owners,  the  work  done  by  the  sureties 
is  neither  for  the  owners  nor  the  contractor. 
but  to  relieve  themselves  as  cheaply  as  pos- 
sible under  their  obligation  as  sureties. — 
St.  Peter's  Catholic  Church  vs.  Vannote.  21 
Dick.  78. 

The  sureties  are  entitled  to  the  unpaid 
portion  of  the  contract  price,  including,  as 
far  as  necessary  to  reimburse  them  for  their 
necessary  outlay,  an  indemnity  fund  re- 
tained by  the  owners  as  the  work  progresses, 
for  their  security  in  the  contingency  that 
the  work  should  be  abandoned,  and  they 
should  be  required  to  complete  it  them- 
selves.— Ibid. 


I  he  right   of  sureties  i-  superior  to  the 

claims    of    materialmen    and    laborers    for 

work  done  for,  and  material  furnished  to, 
the  contractor,  as  to  the  indemnity  fund  in 
the  hands  of  the  owners,  which  they  re- 
tained pursuant  to  the  terms  ol 
tract,  to  be  used  by  them  in  the  conting- 
ency that  the  contractot  should  tu 
plete  the  work. — Ibid. 

The  amount  of  the  contract  prii 
erable  by   the  sureties   includes   claim-   for 
labor  done  and  material  furnished  after  the 
contractor  had  abandoned  the  work,  while 

the  sureties  were  completing  it. — Ibid. 

Suretii  -  on  a  coi  bond  who,  with 

the  permission  ol  the  owner,  had  finished  a 
house  abandoned  by  the  contra' 
entitled  to  be  repaid  out  of  the  moneys 
which  thus  became  due  upon  the  contract 
in  preference  to  materialmen  and  laborers 
who  had  served  notices  upon  the  owner 
when  there  w  as  still  nothing  due  and  unpaid. 
This  applies  to  a  percentage  of  the 
price  retained  by  the  owner  as  indemnity 
till  completion  of  the  building. — Ibid. 

5.  Assignment  of  Contract  or  Moneys 
Due. 

A  building  contract  provided  that  any 
assignment  by  the  builder  of  money  due 
or  to  grow  due  to  him  on  the  contract  should, 
at  the  option  of  the  other  party,  be  null  and 
void.  HELD,  that  if  the  other  party  on 
being  notified  by  the  assignee  of  such  an 
assignment,  did  not  object  to  th< 
ment  for  two  months  thereafter,  when  the 
assignee  brought  suit,  the  option  had  then 
expired,  and  the  assignment  was  valid. — 
Turner  vs.  Well-.  35  Vr.  269. 

Contractors  to  erect  buildings  for  D., 
having  purchased  materials  from  B.  C.  Co., 
which  were  used  on  the  buildings,  gave  B. 
C.  Co.  an  order  addressed  to  B.,  which  re- 
quired him  to  pay  B.  C.  Co.  S515,  "due 
them  for  windows,  blinds  and  doors  fur- 
nished for  your  buildings,  Ninth  street ,  city . '' 
Quaere,  whether  the  order  impliedly  direct 
edpaj-ment  from  an  indicated  fund,  so  as  to 
be  an  equitable  assignment  of  the  fund,  pro 
tanto,  or  was  merely  an  order  drawn  gen- 
erally upon  the  payee,  which  must  be  ac- 
cepted by  him  before  suit  can  be  maintained 
against  him. — Bradley-Currier  Co.  vs.  Bernz, 
10  Dick.  10. 


II.  ARCHITECT'S  CERTIFICATE. 

The  parties  to  a  building  contract  are 
legally  bound  by  a  provision  that  the  decis- 
ion of  the  architect  shall  be  final  and  con- 
clusive, subject,  however,  to  the  implied 
condition  that  the  decision  shall  be  an  hon- 
est one. — Welch  vs.  Hubschmitt  Co..  32  Vr. 
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Construing  the  contract  clause  and  the 
specification,  clause  together  in  this  case, 
the  conclusiveness  of  the  architect's  certi- 
ficate extends  only  to  the  plans,  the  style, 
the  measurements  and  the  way  in  which 
the  building  shall  be  constructed.  The 
workmanship  and  materials,  with  respect 
to  their  character  and  quality,  must,  under 
the  specification  clause,  have  the  approval 
and  acceptance  "f  the  ,,w  ner  ;mil  architect . 
—Ibid. 

Whether,  in  the  exercise  of  a  fair  and 
reasonable  judgment,  the  owner  and  archi- 
tect should  approve  and  accept  is  a  ques- 
tion for  the  jury. — Ibid. 

The  contract  provided,  "that  if  the  archi- 
tect shall  certify  that  the  refusal,  neglect 
or  failure  of  the  contractor  to  comply  with 
the  contract  is  sufficient  ground  for  such 
action,  the  owner  may  terminate  the  em- 
ployment of  the  contractor."  The  archi- 
tect occupied  a  judicial  position  as  to  the 
parties,  and  was  bound  to  act  impartially 
upon  his  own  judgement,  and  to  express  in 
some  appropriate  language,  in  writing,  his 
opinion  that  there  was  sufficient  ground  to 
take  the  work  out  of  the  contractor's  hands. 
—Wilson  vs.  Borden.  39  Vr.  627. 

Where  a  sub-contractor  agrees  with  the 
contractor  that  if  he  at  any  time  refuse  or 
neglect  to  supply  a  sufficiency  of  properly 
skilled  workmen  or  of  materials,  or  fail  in 
any  respect  to  prosecute  the  work  with 
promptness  and  diligence,  the  contractor 
may,  on  the  certificate  of  the  architect  of 
such  refusal,  neglect  or  failure,  terminate 
the  contract  and  finish  the  work  himself; 
the  architect's  certificate  can  be  appealed 
to  by  the  contractor,  as  a  justification  for 
his  action  in  terminating  the  contract,  only 
where  it  was  an  inducing  cause  to  such 
action. — Sullivan  vs.  Moffatt,  41  Vr.  4. 

A  building  contract  provided  for  pay- 
ment of  the  contractor  in  four  installments, 
the  third  "when  the  trim  is  on  and  the 
doors  hung."  The  architect  gave  his  cer- 
tificate and  the  third  payment  was  made, 
in  good  faith,  before  all  the  doors  and  trim 
were  on,  the  work  necessary  to  put  them 
on  being  worth  $70;  but  other  work,  worth 
$250,  not  necessary  to  be  done  before  that 
payment  was  due,  had  been  done.  The 
architect,  however,  testified  that  in  prac- 
tice those  words  were  not  construed  strictly, 
but  indicated  a  certain  stage  of  the  work; 
that  such  stage  had  been  reached,  and  that 
the  doors  and  trim  then  off  were  ordinarily 
kept  off  till  the  last  of  the  work,  so  as  not 
to  interfere  with  other  work  and  to  pre- 
vent their  being  marred.  HELD,  that 
there  was  no  advance  pavment,  within 
Mechanics  Lien  law  (P.  L.  of  1898,  p.  539, 
1.  5),  providing  that  if  the  owner  or  the 
building  liable  to  mechanics  liens  shall,  in 
advance  of  the  terms  of  a  building  contract, 
make  a  payment  thereon,  and  the  amount 
thereafter    due    thereon    is    insufficient   to 


satisfy  notices  served  according  to  the  act, 
he  shall  be  liable  as  though  such  payment. 
had  not  been  made. — Veitch  vs.  Clark.  1, 
Rob-  57. 


III.  COVENANTS  RELATING  TO. 

1.  Express. 

One  about  to  build  contracted  not  to 
build  any  part  of  his  front  foundation  wall 
any  nearer  the  curb  than  was  the  founda- 
tion on  an  adjoining  lot.  HELD,  that  this 
did  not  prevent  his  building  a  bay  window, 
and  extending  the  upper  story  out  beyond 
the  foundation  line. — Knight  vs.  Hallinger, 
13  Dick.  223. 

The  adjoining  lot  owner  having  stood  by 
without  objection  while  the  foundation  was 
being  extended  for  the  bay  window,  and 
while  the  window  and  superstructure  were 
being  erected  thereon,  he  was  not  entitled 
to  a  decree  for  its  removal. — Ibid. 

Both  parties  being  at  fault,  costs  were 
refused. — Ibid. 

Many  owners  of  beach  front  lands  cove- 
nanted, under  seal,  that  Atlantic  City 
might  locate  a  boardwalk  across  their  sev- 
eral ownerships  at  the  ocean  edge,  with 
aiding  covenants  against  the  erection  of 
buildings  on  its  ocean  side  in  order  to  secure 
light,  air  and  view  of  the  ocean  from  the 
boardwalk.  Possession  of  the  locus  was 
given  to  the  city,  and  the  boardwalk  was 
visibly  in  process  of  construction,  in  large 
size  and  at  great  expense,  when  one  of  the 
covenanters  conveyed  his  lot  on  which  the 
boardwalk  had  been  erected  to  a  grantee, 
who  recorded  his  deed  before  the  covenant 
with  the  city  for  the  way  was  recorded. 
This  grantee  and  his  assigns  accepted  and 
used  the  boardwalk  improvement  and  its 
privilege  of  ocean  views  secured  by  the 
aiding  covenants  of  the  deed  for  several 
years,  but  afterwards  attempted  to  erect  a 
building  on  the  ocean  side  of  the  board- 
walk, which  w-as  in  breach  of  those  cov- 
enants. HELD,  the  open  and  notorious 
possession  of  the  way  and  the  construc- 
tion thereon  of  a  visible  and  peculiar 
improvement  (the  boardwalk)  was  notice 
to  the  grantees  who  first  recorded  their 
deed  of  the  right  of  the  city  to  the  way 
for  a  boardwalk,  and  of  the  aiding  cov- 
enant against  building  oceanward  there- 
from, and  that  the  erection  of  buildings  in 
breach  of  the  latter  covenant  will  be  en- 
joined.— Atlantic  City  vs.  New  Auditorium 
Pier  Co.,  1  Rob.  284.     See  Id.  610. 

If  the  deed  to  the  city  failed  to  pass  an 

estate  in  the  right  of  way  for  want  of  words 

of  grant,  it  yet  operated  as  a  covenant  be- 

|   tween  the  signers  and  the  city  that   each 
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owner  would  surrender  to  the  city  hie  por- 
tion of  the  way  and  be  bound  not  to  build 
on  the  ocean  side  of  the  boardwalk,  in  con- 
sideration that  the  city  would  erect  the 
boardwalk  improvements.  When,  under 
such  a  covenant,  possession  of  the  way  has 

been  delivered  to  t  lie  city,  and  it  had  erected 

the  boardwalk  improvements,  which  1ms 
been  accepted  and  used  by  the  signers  of 
the  covenant  for  several  years,  a  grantee 
of  one  of  the  covenantors  will  be  restrained 
if  he  attempts  to  build  on  the  ocean  side  of 
the  boardwalk,  in  breach  of  one  of  the  cove- 
nants securing  light,  air  and  view  from  the 
boardwalk. — Ibid. 

Such  a  covenant  is  also,  as  between  the 
signers  thereof,  a  general  scheme  of  public 
improvement,  by  which  each  surrenders  his 
portion  of  the  way  in  consideration  of  the 
surrender  made  by  the  other  signers  of  their 
portions,  for  the  benefit  of  the  public  and 
of  themselves  as  owners  of  land  fronting  on 
the  right  of  way.  Any  owner  who  so  builds 
on  the  ocean  side  of  the  boardwalk  as  to 
shut  out  the  view  of  the  sea  therefrom,  may 
be  restrained  at  the  suit  of  any  other  owner 
who  has  contributed  land  to  the  common 
purpose,  unless  the  building  erected  is  a 
pier  within  the  meaning  of  the  proviso  of 
that  covenant. — Ibid. 

That  proviso  authorizes  an  owner  to  erect 
but  one  pier.  When  that  has  been  done, 
no  lateral  additions  thereto  can  afterwards 
be  made. — Ibid. 

Where  an  owner  of  land  bordering  on 
high  water  mark  conveyed  the  same  by  a 
deed  containing  a  covenant  against  the 
erection  of  any  building  nearer  than  twenty- 
seven  feet  to  a  certain  street,  this  restric- 
tion did  not  apply  to  lands  subsequently 
added  by  natural  accretion  to  that  con- 
veyed.— Evans  vs.  New  Auditorium  Pier 
Co.,  1  Rob.  315. 

Where  several  owners  of  lots  fronting  on 
a  beach  joined  in  a  deed  granting  to  a  city 
an  easement  in  a  strip  of  land  several  miles 
long,  and  passing  over  the  property  of  a 
great  many  different  owners,  to  be  used  for 
a  walk,  with  a  covenant  that  no  building 
should  be  erected  on  the  ocean  side,  one  of 
the  co-grantors  wafe  entitled  to  restrain  one 
of  the  other  grantors  from  building  a  struc- 
ture on  the  ocean  side  of  the  walk  on  land 
which  the  latter  grantor  had,  subsequent  to 
the  covenant,  acquired  from  the  state. — 
Ibid. 

On  May  9th,  1896,  Loper  granted,  by 
metes  and  bounds,  a  right  to  Atlantic  City 
to  maintain  on  a  tract  of  land  above  high 
water  a  street  or  highway  called  the  new 
boardwalk,  and  in  said  deed  covenanted 
not  to  erect  any  structure  to  the  ocean 
side  of  the  way  so  granted.  This  deed  was 
recorded  on  June  16th.  In  the  interval 
between  the  execution  and  record  of  this 
deed  Loper  sold  and  conveyed  to  the  de- 
fendant's lessors,  by  one  deed,  the  said 
tract  of  land  above  high  water,  and  by  an- 


other deed  the  lands  below  high  water  to 
the  ocean  side  of  the  new  boardwalk, 
which  deeds  were  recorded  on  .June  10th. 
Upon  a  bill  filed  by  Atlantic  City  to  re- 
strain the  defendant  from  erecting  a  struc- 
ture on  the  land  to  the  ocean  -ide  of  the 
new  boardwalk.  BELD,  thai  the  defend- 
ant's lessors  took  Loper's  title  to  the  land 
below  high  water  without  notice  of  the 
covenant  contained  in  the  complainant's 
unrecorded  deed  for  the  land  above 
high  water;  that  the  construction  of  the 
boardwalk  by  the  complainant  did  not  im- 
pute to  the  defendant's  lessors  such  notice, 
and  that  the  defendant's  land  was  not  af- 
fected by  the  restrictive  covenant  contained 
in  said  boardwalk  deed. — Atlantic  City  vs. 
New  Auditorium  Pier  Co.,  1  Rob.  610. 

Mutual  covenants  restricting  the  use  of 
land  will  be  enforced  against  purchasers 
from  such  covenantors  only  when  such 
alienees  take  with  notice. — Ibid. 

A  bay  window,  built  up  from  a  founda- 
tion wall,  must  be  considered  as  the  house, 
within  a  building  restriction  covenant. — 
Righter  vs.  Winters,  2  Rob.  252. 

Where  both  complainant  and  defendant 
misconstrued  the  building  line  restriction  in 
the  deed  as  to  the  projection  of  bay  windows 
and  upper  stories,  and  bay  windows  and 
upper  stories  of  other  buildings  in  the  block 
project  over  the  building  line  to  some  ex- 
tent, and  no  property  owners  in  the  block 
except  complainant,  defendant's  grantor, 
object  to  defendant's  building  whose  bay 
window  and  upper  stories  project  beyond 
the  line,  such  projection  will  not  be  re- 
strained by  a  mandatory  injunction,  but 
complainant  will  be  left  to  his  remedy  at 
law  for  damages. — Ibid. 

D.,  the  owner  of  two  lots  upon  opposite 
sides  of  a  public  street,  conveyed  one  of 
them  to  F.  The  conveyance  contained  a 
restrictive  covenant  prohibiting  the  erec- 
tion of  any  building  or  improvement  there- 
on, outside  of  certain  prescribed  limits. 
without  the  consent  of  D.  or  her  heirs. 
HELD,  that  the  restrictive  covenant  was 
inserted  in  the  conveyance  for  the  benefit 
of  the  lot  retained  by  D.  as  an  appurtenance 
thereto.  HELD,  further,  that  by  the  con- 
veyance of  the  retained  lot,  the  right  to 
enforce  the  restrictions  passed  to  the 
grantees  of  that  lot. — Hemsley  vs.  Marlbor- 
ough House  Co.,  2  Rob.  596. 

A  purchaser  of  lands  has  constructive 
notice  of  restrictions  limiting  the  right  to 
erect  buildings  thereon  when  they  appear 
in  the  direct  chain  of  his  title,  and  is  charge- 
able with  knowledge  of  the  purpose  for 
which  they  were  inserted  in  the  deed  in 
which  they  are  contained. — Ibid. 

Certain  deeds  of  lots  which  abutted  on  a 
road  ending  in  a  cul-de-sac  referred  to  the 
road  "laid  out  across  the  whole  tract,"  and 
contained  covenants  on  which  the  grantors 
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bound  themselves  and  their  heirs  and  as-' 
signs  not  to  erect  or  permit  to  be  erected 
on  the  property  owned  by  them  adjoining 
the  property  conveyed  any  house  costing 
less  than  $5,000,  or  nearer  than  forty  feet 
from  the  street  (road)  line.  HELD,  that 
such  covenants  were  personal  to  the  gran- 
tecs,  and  did  not  extend  to  the  benefit  of 
subsequent  purchasers  of  other  lots. — 
Stevens  vs.  Headley,  3  Rob.  533. 

Where  the  owner  of  land  lays  it  out  in 
streets  and  lots,  and  there  is  a  general  plan 
for  the  improvement  of  a  street  by  a  uni- 
form scheme  as  to  the  building  line,  and 
covenants  in  relation  thereto  are  inserted 
in  the  deeds  of  all  purchasers,  the  same 
may  be  enforced  by  one  purchaser  against 
another  without  proof  of  special  damages. 
— Morrow  vs.  Hasselman,  3  Rob.  612. 

Immaterial  violations  of  the  restrictions, 
not  showing  an  intention  to  abandon  the 
plan,  are  no  defence  to  such  action. — Ibid. 

Where  the  complainant  gave  the  defend- 
ant notice  as  soon  as  it  appeared  that  the 
latter's  building  would  violate  the  restric- 
tion, but  the  building  was  completed  after 
suit  for  an  injunction  was  commenced, 
complainant  is  entitled  to  a  mandatory  in- 
j  unction . — Ibid . 

2.  Implied. 

The  wrongful  erection  of  a  building  by  a 
town  on  a  square  dedicated  to  the  public 
is  a  breach  of  the  trust  under  which  the 
town  holds  the  property,  of  which  it  can 
take  no  advantage  unless  acquiesced  in  by 
the  cestui  que  trust. — Fessler  vs.  Town  of 
Union,— 1  Rob.  14.     A  2  Rob.  657. 

Consent  by  a  property  owner  to  the  erec- 
tion of  a  building  on  a  public  square  can- 
not be  construed  as  a  consent  to  the  erec- 
tion  of  other  buildings  thereon. — Ibid. 

An  encroachment  on  a  public  square  is 
an  offence  punishable  by  indictment  only, 
and  one  of  the  public  cannot  maintain  an 
action  or  suit  therefore  unless  he  is  individ- 
ually and  peculiarly  injured  thereby. — Ibid. 

The  owner  of  lots  fronting  one  hundred 
and  fifty  feet  on  a  public  square,  whose  house 
lot  is  with  in  thirty  feet  of  abcll  tower  wrong- 
fully erected  by  the  municipality,  to  be 
rung  in  case  of  fire,  suffers  a  peculiar  and 
individual  injury  thereby,  such  as  to  enable 
her  to  maintain  an  individual  action  therefor. 
—Ibid. 

The  fact  that  adjoining  lot  owners  simi- 
larly situatedh  ave  not  joined  in  such  own- 
er's suit  nor  brought  suit  on  their  own  ac- 
count, does  not  prejudice  her  rights. — Ibid. 

A  lot  owner  who  suffers  a  peculiar  and 
individual  injury  by  the  wrongful  erection 


of  a  tower  on  a  public  square  by  the  mu- 
nicipality, may  maintain  an  action  against 
such  municipality  on  account  of  its  breach 
of  trust  in  that  behalf. — Ibid. 

A  property  owner  suing  a  municipality 
for  the  wrongful  erection  of  a  tower  on  a 
public  square,  and  praying  for  its  removal, 
with  other  relief,  is  entitled  to  a  decree  for 
the  removal  of  the  tower,  it  being  an  inex- 
pensive one,  capable  of  removal  and  re- 
erection  without  serious  injury. — Ibid. 


IV.  LICENSE  FOR. 

The  complainant  purchased  lands  of  the 
defendant,  and,  after  discovery  of  an  al- 
leged mistake  in  the  description,  made  an 
oral  agreement  with  the  defendant  to  pur- 
chase the  additional  land  claimed  to  have 
been  intended  to  have  been  included  in  the 
original  purchase,  and  soon  after  the  com- 
plainant began  building  a  porch  thereon  on 
the  faith  of  this  agreement,  which  porch  was 
completed  without  the  defendant's  objec- 
tion. HELD,  that  this  subsequent  oral 
agreement  cannot  be  repudiated  after  a 
year's  possession  under  it  in  order  to  obtain 
specific  performance  of  the  alleged  original 
parol  agreement  of  purchase  by  having  the 
deed  corrected  to  include  the  land  in  ques- 
tion.—Urich  vs.  Watts,  3  Rob.  604. 


V.  LIENS. 

See  Mechanics  Liens. 


VI.  BY  EXECUTORS. 
See  Executors  and  Administrators 
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I.  SHAREHOLDERS. 
I.  Qualification  to  Vote. 

In  a  building  and  loan  association  where 
each  shareholder  is  entitled  to  one  vote  for 
officers,  every  voter  must  be  the  holder  of 
at  least  one  share  of  the  stock  of  the  asso- 
ciation.— Provident  Building  and  Loan  As- 
sociation Case.  :',:',  Vr.  590. 

2.  Rights. 

Under  "An  acl  to  encourage  the  estab- 
lishment   of    mutual    loan,    homestead    and 

building  associations"  (Revision),  approved 

April  9th,  1875  (Gen.  Stat.,  p.  331  I,  and  its 

supplements,  it  is  the  actual  amounting  of 
the  fund  in  which  a  shareholder  has  an 
interest  to  the  sum  per  share  specified  in 
the  articles  of  association  that  will  entitle' 
him  to  receive  such  sum.  It  is  lot  com- 
petent for  an  association,  by  constitution 
or  otherwise,  to  provide  that  such  right 
shall  accrue  upon  the  ascertainment  by  the 
directors  of  the  value  of  a  share  in  that 
fund.  Campbell,  Receiver,  vs.  Perth  Am- 
boy  Loan  Association,  38  Vr.  71. 

'The  contract  relations  arising;  from  mem- 
bership in  a  building  and  loan  association, 
organized  under  Gen.  Stat.,  p.  331  cannot 
constitutionally  be  altered  by  legislation  in 
such  way  as  to  impair  any  obligation  arising 
therefrom. — Intiso  vs.  Metropolitan  Savings 
and  Loan  Association,  39  Vr.  588. 

When  a  building  loan  association,  incor- 
porated under  the  act  entitled  "An  Act  to 
encourage  the  establishment  of  mutual  loan, 
homestead  and  building  associations."  ap- 
proved April  9th,  1S75,  has  issued  shares 
of  stock  in  different  series,  as  permitted  by 
the  supplement  to  that  act,  approved 
March  20th,  1887,  it  may  designate,  by  its 
constitution  and  by-laws,  the  manner  in 
which  such  series  shall  mature  and  deter- 
mine. If  maturity  is  thereby  to  be  declared 
by  the  directors,  the  holders  of  shares  in  a 
series  thus  declared  to  have  matured  ceases 
to  be  a  member  and  becomes  a  creditor  o 
the  association,  entitled  to  maintain  an 
action  of  law  for  the  declared  value  of  the 
matured  shares. — Cunningham  vs.  Mutual 
Loan  and  Building  Association.  43  Vr.  175. 

A  certificate  of  stock  in  a  building  assi  na- 
tion recited  that  the  holder  was  entitled  to 
interest  on  the  amount  paid  for  the  stock, 
and  provided  that  the  certificate  might  be 
surrendered  by  the  holder  when  he  should 
receive  the  full  amount  thereof,  with  inter- 
est. The  association  assigned  to  the  holder 
a  mortgage  as  collateral.  HELD,  that  the 
holder,  as  against  other  stockholders,  was 
entitled  to  treat  the  certificate  as  a  promise 
on  the  part  of  the  association  to  pay  the 
amount  thereof,  and  to  hold  the  mortgage 
as  security  therefor.^-Guild  vs.  Baker,  2 
Rob.  61. 


'I  lie  fac<  that  the  holder  of  a  certificate  of 

stock  in  a  building  association  secured  by  a 
mortgage  assigned  to  him  as  collateral  made 
a  claim  on  the  certificate  in  insolvency  pro- 
ceedings against  the  association,  did  not 
prevent  him  from  holding  the  mortgage  as 
collateral. — Bettle,  Commissioner,  >;•<■,. 
Republic  Savings  and  Loan  Association,  2 
Rob  61. 

3.  Remedies. 

Etecoverj  of  'lie  value  of  matured  shares 
in  an  association  organized  under  -aid  act 

cannot  lie  had  at  law.  The  remedy  of  a 
si:  m  hold  r.  if  th  direct  TS  will  not  n: 
mze  his  demand  for  distribution  of  the  fund 
in  which  he  i-  interested,  is  it,  the  court  of 
chancery.  Campbell.  Receiver,  vs.  Perth 
Amboy  Loan  Association,  38  Vr.  71. 

4.  Liability. 

A  shareholder  in  a  building  and  loa 
ciation  gave  a  withdrawal  notice,  and  before 
the  period  arrived  at  which,  under  the  laws 
of  the  association,  lie  was  entitled  to  be 
paid  the  withdrawal  value  of  the  shares. 
la  borrowed  from  the  association  a  sum  of 
money,  less  than  such  withdrawal  value. 
for  which  he  gave  his  promissory  note  and 
deposited  with  the  association  his  shares 
as  collateral.  The  association  having  sub- 
sequently been  declared  insolvent,  it-  re- 
ceiver brought  suit  to  recover  the  amount 
of  said  note.  HELD,  that  the  defendant 
could  not  off  set  the  withdrawal  of  his 
shares. — Gaskill  vs.  Polhemus.  41  Vr.  251. 

5.  Status  Of. 

The  ordinary  shareholders  of  a  building 
and  loan  association  are  not  creditors,  at 
least  until  withdrawal  claims  have  been 
filed,  and  in  computing  the  liabilities  of  the 
company  they  should  be  considered  as  en- 
titled to  what  they  have  paid  in,  without 
deducting  their  proportion  of  the  expenses. 
— Bettle,  Commissioner,  vs.  Republic  Sav- 
ings and  Loan  Association,  18  Dick.  578. 


II.  CONSTITUTION  AND   BY-LAWS. 

The  by-laws  of  a  building  and  loan  asso- 
ciation prescribed  the  amount  of  money  a 
member  should  be  entitled  to  receive  upon 
withdrawal  therefrom,  and  also  provided 
that  no  amendment  should  be  made  to  such 
by-laws  unless  thirty  days'  previous  notice 
thereof  should  have  been  given.  HELD, 
that  a  subsequent  by-law.  passed  without 
such  notice,  did  not  preclude  a  member  upon 
withdrawal  from  recovering  the  amount  due 
under  the  by-law  in  force  when  he  became 
a  member  of  the  association. — Johnson  vs. 
Mutual  Guarantee  Building  and  Loan  .Asso- 
ciation, 37  Vr.  683. 

Provisions  in  the  constitution  of  such  an 
association  limiting  payment  of  the  with- 
drawal value  of  shares  to  a  fund  arising 
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Actions  By  and  Against. 


from  a  percentage  of  dues  collected,  and 
exacting  a  withdrawal  fee  of  SI  per  share, 
are  not  inconsistent  with  its  organic  law. 
— Intiso  vs.  Metropolitan  Savings  and  Loan 
Association,  39  Vr.  588. 

In  such  a  case  the  limitation  of  payment 
to  the  fund  will  be  secured,  not  by  denying 
judgment  but  by  controlling  execution. — 
Ibid. 


III.  ACTIONS  BY  AND  AGAINST. 

A  mortgage  on  lands  was  given  to  secure 
a  bond  and  warrant  of  attorney  to  confess 
judgment.  The  mortgagor  afterwards  con- 
veyed the  mortgaged  premises  to  a  third 
person  with  an  agreement  that  the  grantee 
should  sell  the  premises  clear  of  the  lien  of 
the  mortgage,  and  apply  the  proceeds  to  the 
payment  of  the  amount  due  on  the  bond 
and  warrant  so  far  as  they  would  extend. 
H  ELD,  that  after  such  sale  by  the  grantee 
a  nd  the  application  of  proceeds  of  sale  in 
accordance  with  said  agreement  the  mort- 
gagee  could  lawfully  enter  judgment  upon 
the  bond  and  warrant,  and  that  the  forty- 
seventh  section  of  the  act  concerning  pro- 
ceedings on  bonds  and  mortgages  (Gen. 
Stat.,  p.  2112)  does  not  apply. — Franklin 
Building  Association  vs.  Richman,  36  Vr. 
526. 

The  holder  of  twenty-five  shares  of  stock 
of  a  building  and  loan  association  mortgaged 
certain  premises  thereto  and  pledged  the 
stock  as  collateral.  The  condition  of  the 
bond  required  the  loan  to  be  paid  through 
monthly  payments  of  interest,  dues  and 
premiums,  according  to  the  by-laws,  for 
such  period  as  would  be  required  to  mature 
the  twenty-five  shares.  Subsequently  the 
borrower  mortgaged  the  same  premises  to 
a  third  person.  Afterwards  the  association 
allowed  the  borrower  to  withdraw  the 
twenty-five  shares  theretofore  pledged  and 
substitute  twenty-five  shares  of  the  current 
series,  which  were  then  of  little  value,  and 
paid  him  the  withdrawal  value  of  the  shares 
first  pledged.  HELD,  that  the  substitu- 
tion of  the  shares  did  not  work  a  perform- 
ance of  the  condition  of  the  bond  or  a  satis- 
faction of  the  association's  mortgage. — 
Sudbury  vs.  Merchantville  Building  and 
Loan  Association,  12  Dick.  342. 

The  association  was  not  required  to  re- 
duce its  demand  by  the  amount  of  the  with- 
drawal value  of  the  shares,  unless  it  had 
notice  of  the  second  mortgage  and  the  com- 
mon security  proved  insufficient  to  pay  both 
debts. — Ibid. 

The  mere  fact  that  the  borrower  was  a 
director  of  the  association  did  not  charge  it 
with  knowledge  of  the  second  mortgage, 
since  in  the  transaction  he  was  acting  inde- 
pendently of  the  board  and  for  himself  indi- 
vidually.— Ibid. 


Upon  a  foreclosure  by  a  building  and  loan 
association  of  a  mortgage  made  to  it  by  the 
defendant  to  secure  a  principal  sum,  with 
interest,  an  interlocutory  decree  pro  con- 
fesso  was  taken  and  an  order  of  reference 
made  to  a  master  to  report  the  amount  of 
the  principal  and  interest  due.  The  master, 
in  addition  to  these  amounts,  reported  as 
also  due  to  the  complainant,  a  sum  of  over 
$2,000  for  "dues,  fines  and  premiums  in 
arrears,"  for  which  a  final  decree  was  entered. 
The  defendant  thereupon  petitioned  the 
court  of  chancery  to  correct  its  decree  be- 
fore the  sale  of  the  mortgaged  premises  to 
satisfy  it,  which  prayer  was  denied,  "with- 
out prejudice  to  the  defendant  to  renew 
the  application  after  the  sale  of  the  prem- 
ises." HELD,  that  the  merits  of  the  de- 
fendant's petition  should  have  been  passed 
upon  before  the  execution  of  the  decree  by 
the  sale  of  the  mortgaged  premises. — State 
Mutual  Building  and  Loan  Association 
vs.  O'Callahan,  20  Dick.  738. 

A  mortgagor  cannot  set  up  as  a  defence 
to  foreclosure  of  the  mortgage  that  he  had 
no  title  to  the  premises. — State  Mutual 
Building  and  Loan  Association  vs.  Batter- 
son,  20  Dick.  610.      See  1  Rob.  595. 

It  is  no  defence  to  the  foreclosure  of  a 
building  association  mortgage  that  the 
mortgagors  received  no  personal  benefit 
from  the  loan  which  it  is  intended  to  secure. 
—Ibid. 

In  the  case  stated  no  consideration  was 
paid  for  the  cancellation  of  the  mortgage. 
HELD,  that,  as  against  the  heirs  of  the 
mortgagor,  complainant  was  entitled  to  a 
decree  for  the  re-establishment  and  fore- 
closure of  the  mortgage.— Swedesboro  As- 
sociation vs.  Gans,  20  Dick.  132. 

Cases  of  plain  mistake  or  misapprehen- 
sion of  right,  though  not  the  effect  of  fraud 
or  contrivance,  are  entitled  to  the  interpo- 
sition of  a  court  of  equity  where  there  has 
been  no  negligence  on  the  part  of  the  appli- 
cant.— Ibid. 

On  the  foreclosure  of  a  mortgage  a  decree 
pro  confesso  was  taken  and  an  order  of 
reference  made  to  a  master  to  report  the 
amount  due.  Defendant  petitioned  the 
court  to  correct  the  decree  before  sale, 
claiming  that  the  decree  was  for  too  large 
a  sum,  exceeding  by  about  five  per  cent, 
the  sum  admitted  to  be  due.  The  petition 
was  denied.  On  appeal  from  the  order 
denying  the  petition,  and  from  so  much  of 
the  decree  as  adjudged  the  amount  due  and 
directing  a  sale  of  the  property,  the  court 
reversed  the  order  denying  the  petition. 
Thereafter  defendant  moved  that  the  sale 
under  the  foreclosure,  made  and  confirmed 
pending  the  appeal,  be  set  aside.  HELD, 
that  though  the  court  on  appeal  determined 
that  the  owner  of  the  equity  of  redemption 
of  mortgaged  premises  has  the  absolute 
right  to  have  the  precise  amount  due  on 
the  mortgage  judicially  settled  before  the 
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sale  of  the  premises  can  take  place,  the 
sale  would  not  be  set  aside. — State  .Mutual 
B.  and  L.  Association  vs.  OVallahan.  1 
Rob.  103. 

An  applicant  to  a  loan  association  for  a 
$40,000  loan  was  informed  as  to  the  terms 
under  which  loans  were  made,  which  were 
that  applicants,  on  being  accepted,  became 
stockholders,  required  to  pay  fees  for  the 
stocks,  monthly  dues  and  premiums.  He 
was  informed  that  the  initial  payment  for 
premiums  and  fees  would  be  $1,000.  He 
accepted  the  terms  and  received  $39,000. 
HELD,  that  $1,000  originally  deducted 
from  the  loan  was  a  voluntary  payment  by 
the  applicant,  and  hence  he  was  not  enti- 
tled to  any  credit  therefor,  either  on  account 
of  principal  or  interest. — Ibid. 

A  building  and  loan  association  made  a 
loan  of  $18,000  to  B.,  one  of  its  stockholders, 
and  took  from  him  as  security  his  bond, 
conditioned  for  the  payment  of  the  sum 
loaned,  "together  with  interest  thereon  at 
the  rate  of  six  per  cent,  per  annum  and 
such  premiums,  fines  and  charges  as  shall 
accrue  thereon,"  and  also  a  mortgage,  the 
purpose  of  which,  according  to  the  recital 
contained  therein,  was  "the  better  securing 
the  pas^ment  of  said  sum,  with  interest 
thereon."  HELD,  that  on  a  foreclosure  of 
the  mortgage  the  amount  to  be  made  on 
the  foreclosure  sale  should  be  limited  to  the 
principal  and  interest  of  the  loan,  and  that 
the  association  must  look  to  the  personal 
obligation  of  B.  for  the  payment  of  such 
premiums,  fines  and  charges  as  had  accrued 
upon  the  loan.— State  Mutual  B.  and  L. 
Association  vs.  Batterson,  1  Rob.  595. 

A  mortgage  was  given  to  a  loan  associa- 
tion, to  run  ten  years,  to  secure  the  amount 
of  a  loan,  increased  by  adding  thereto  pre- 
miums on  shares  of  stock  subscribed  for  by 
the  borrower  and  weekly  dues  on  the  stock 
for  ten  years,  all  to  be  paid  in  equal 
monthly  installments,  the  mortgage  pro- 
viding that  on  failure  to  pay  any  of  the 
installments  when  due  all  should  at  once 
become  due  and  payable.  HELD,  that  to 
foreclose  such  mortgage  for  the  full 
amount  for  non-payment  of  an  installment, 
without  any  rebate,  as  for  unearned  inter- 
est, premiums  or  dues,  would  be  to  enforce 
a  penalty  which  cannot  be  done  in  equity. 
— Greenville  Building  and  Loan  Association 
vs.  Wholey,  2  Rob.  92. 

On  the  foreclosure  of  such  a  mortgage  for 
failure  to  pay  an  installment,  there  must  be 
a  rebate  of  the  interest  on  such  payments 
not  bearing  interest  as  are  not  yet  due, 
calculated  at  the  same  rate  used*  by  the 
parties  in  fixing  the  amount  of  the  mort- 
gage.— Ibid. 

Defendants  were  borrowing  members  of 
a  foreign  building  and  loan  association,  and 
gave  it  a  mortgage,  which  was  transferred 
to  complainant,  a  domestic  building  and 
loan  association;  and  by  agreement  of  de- 


fendants, their  stock  in  the  foreign 
tion  was  canceled,  and  they  accepted  an 
equivalent  amount  of  >tork  in  the  domestic 
association.  HELD,  in  a  suit  to  foreclose, 
that  the  case  would  be  dealt  with  as  if  the 
whole  transaction  had  been  between  com- 
plainant and  defendants. — Mercantile  Co- 
operative Bank  vs.  Goodspeed,  2  Rob.  395 


IV.  INSOLVENCY  AND  RECEIVERS. 

When  a  building  and  loan  association  is 
put  into  the  hands  of  a  receiver  because 
of  its  insolvency,  the  mortgages  held  by  the 
lation  become  due  at  once,  and  the 
receiver  can  foreclose  and  the  mortgagor 
can  redeem. — Weir  vs.  Granite  State  Provi- 
dent Association,  11  Dick  234. 

In  computing  the  amount  then  due  upon 
a  mortgage,  the  borrower  should  receive 
credit  for  all  his  payments  of  interest  or 
premium  but  not  on  dues. — Ibid. 

When  all  the  premium  was  deducted 
when  the  loan  was  made,  the  borrower 
should  be  charged  with  the  amount  of 
money  actually  paid  to  him.  with  interest 
thereon,  and  credited  with  all  interest  paid 
by  him,  including  interest  paid  upon  the 
premium. — Ibid. 

When  the  premium  was  not  deducted 
when  the  loan  was  made,  but  was  paid  in 
subsequent  installments,  he  should  be 
charged  with  the  amount  received  and  in- 
terest, and  credited  with  interest  and  pre- 
miums paid,  including  interest  on  the  in- 
stallments of  premium  from  the  time  of 
their  payment. — Ibid. 

Though  the  insolvency  alone  of  a  building 
and  loan  association  will  not  in  all  cases 
justifv  the  winding  up  of  its  business  under 
P.  L.  of  1899,  p.  366,  providing  that  an 
injunction  may  be  granted  and  a  receiver 
appointed  where  such  an  association  is  in- 
solvent, or  exceeding  its  powers,  or  violating 
the  law,  or  where  its  continuation  or  methods 
of  business  will  render  its  further  operations 
hazardous  to  the  public  or  to  those  having 
funds  in  its  custody,  yet  where  it  appears 
that  an  association  which  has  been  running 
eight  and  a  half  years  is  not  only  insolvent, 
but  that  the  withdrawals  have  been  large, 
its  expenses  extravagant  and  its  invest- 
ments carelessly  made,  and  that  there  is  no 
probability  of  maturing  the  shares  of  the 
persistent  members  within  a  reasonable 
time,  an  injunction  will  be  granted  and  a 
receiver  appointed. — Bettle,  Commissioner, 
vs.  Republic  Savings  and  Loan  Association, 
18  Dick.  578. 

Where  a  building  association  becomes  in- 
solvent before  maturity  of  the  stock  of  a 
borrower,  who  has  given  it  a  mortgage 
conditioned  for  payment  of  the  principal  by 
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the  accumulation  of  funds  of  the  associa- 
tion making  the  stock  equal  to  the  mortgage, 
mortgagor  is  not  entitled  to  credit  on  the 
mortgage  for  all  premiums  and  dues  paid 
by  her,  the  assets  not  being  sufficient  to 
allow  each  stockholder  and  mortgagor  to 
be  thus  treated. — Whitehead  vs.  Commer- 
cial Building  Loan  Association.  19  Dick.  24. 

One  whose  mortgage  is  held  by  an  in- 
solvent building  and  loan  association  is 
entitled  to  credit  thereon  for  interest  she 
has  paid  it,  to  be  paid  to  the  holder  of  a 
prior  mortgage,  and  which  it  has  not  so 
paid,  where  allowance  of  such  credit  will 
not  produce  any  inequality  in  the  final 
distribution  of  its  assets. — Ibid. 

Upon  the  decreed  insolvency  of  a  building 
and  loan  association  the  receiver  becomes 
entitled  to  enforce  the  rights  acquired  by 
such  association  by  a  deed  made  to  it  by  a 
borrowing  member  for  a  loan,  accompanied 
by  defeasance  stipulating  for  a  reconvey- 
ance, upon  the  performance  of  the  borrow- 
er's agreements  and  the  maturity  of  the 
shares  of  such  member,  according  to  the 
scheme  of  the  association.  The  borrowing 
member  may  redeem  his  lands  and  procure 
a  reconveyance  thereof  upon  payment  of 
such  amount  as  may  be  determined  by  the 
contract  between  them  and  the  equities 
arising  out  of  the  abortive  scheme  to  be 
due. — Bettle,  Commissioner,  &c.,  vs.  Re- 
public Savings  and  Loan  Association,  2  Rob. 
1. 

Where  such  a  conveyance  was  made  sub- 
ject to  a  prior  mortgage,  which  is  assumed 
by  the  association,  redemption  will  not  be 
permitted  unless  the  liability  of  the  fund 
in  the  receiver's  hands  is  wholly  discharged, 
either  by  the  payment  of  the  prior  mortgage 
or  by  a  complete  release  from  the  holder 
thereof. — Ibid. 

In  determining  the  amount  to  be  paid  for 
redemption,  premiums  actually  paid  by  the 
borrower  are  to  be  credited  to  him,  upon 
the  authority  of  Weir  vs.  Granite  State 
Provident  Association,  56  N.  J.  Eq.  (11 
Dick.)  234.— Ibid. 

On  the  foreclosure  of  a  mortgage  given  by 
a  member  to  a  building  association  because 
of  the  latter's  insolvency,  the  mortgagor  is 
entitled  to  have  the  amount  of  premiums 
paid  by  him  deducted  from  the  amount  due 
on  the  mortgage.  Weir  vs.  Granite  State 
Provident  Association,  56  N.  J.  Eq.  (11 
Dick.)  234,  followed. — Harris,  Receiver,  &c. 
vs.  Nevins,  2  Rob.  183.     See  Id.  684. 

Where  a  mortgage  is  given  by  a  member 
to  a  building  association  the  insolvency  of 
the  association  works  a  rescission  of  the 
contract,  and  the  sum  borrowed  becomes 
immediately  due  and  payable,  regardless  of 
the  terms  for  payment  fixed  by  the  con- 
tract.— Ibid. 


Where  a  building  and  loan  association 
undertakes  to  make  a  mortgage  due  for 
default,  and  files  a  bill  to  foreclose  when  it 
is  in  failing  condition,  and  thereafter  its 
receiver  practically  takes  its  place  and  con- 
ducts the  suit,  the  case  will  be  dealt  with  as 
if  the  bill  had  been  filed  by  the  receiver. — 
Mercantile  Co-operative  Bank  vs.  Good- 
speed,  2  Rob.  395. 

On  the  foreclosure,  by  the  receiver  of  a 
building  and  loan  association,  of  a  mortgage 
of  a  member,  no  part  of  the  bonuses  in- 
cluded in  the  mortgage  -will  be  allowed  in 
favor  of  the  mortgagee,  in  ascertaining  the 
amount  due  on  the  mortgage;  the  associa- 
tion, because  of  its  failure,  being  unable  to 
carry  out  its  part  of  the  agreement  as  to 
the  manner  of  repayment  of  the  loan,  which 
is  the  main  consideration  for  the  bonus. — 
Ibid. 

Dues  and  fines  secured  by  a  mortgage  to 
a  building  and  loan  association  are,  on  fore- 
closure by  the  receiver  of  the  association, 
to  be  considered  part  of  the  mortgaged  debt, 
tn  the  extent  that  they  were  payable  prior 
to  the  association's  suspension  of  business. 
—Ibid. 

In  the  computation  of  the  amount  pay- 
able upon  a  mortgage  made  to  a  building 
and  loan  association  by  one  of  its  members, 
and  which  has  become  due  by  reason  of  the 
insolvency  of  the  association,  the  mortgagor 
is  entitled  to  have  credited  upon  the  princi- 
pal of  the  mortgage  all  sums  paid  by  him 
as  premiums  for  the  loan.- — Harris  vs. 
Nevins,  2  Rob.  684. 


BURIAL. 

There  is  no  property  right  in  a  dead  body. 
— Toppin  vs.  Moriarty,  14  Dick.  115. 

A  husband  is  charged  with  the  duty  of 
burying  his  wife,  either  in  his  character  of 
administrator,  if  he  sustain  that  character, 
or  in  his  character  of  husband.  After  he 
has  buried  her,  the  body  is  in  the  custody 
of  the  law,  and  not  in  his  custody. — Ibid. 

Anyone  seeking  to  remove  a  body  once 
buried  is  subject  to  the  jurisdiction  of  a 
court  of  equity,  which,  in  this  matter,  is, 
in  this  county,  the  successor  of  the  eccle- 
siastical courts. — Ibid. 

Where  a  husband  consented  to  his  wife's 
request  that  she  be  buried  in  the  same 
burial  plot  as  her  parents,  and  after  she 
was  accordingly  buried  in  a  plot  intended 
for  them,  and  her  parents  exchanged  it  for 
another  in  the  same  cemetery,  where  a 
suitable  place  was  prepared  for  her  remains 
at  great  expense,  her  husband,  who  knew 
of  the  exchange  and  preparations,  and  made 
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no  objections,  to  the  removal  until  the 
preparations  were  complete,  is  precluded 
from  interfering  therewith. — Ibid. 

That  an  executor  directed  the  removal  of 
the  bodies  of  testator's  three  brothers  to  a 
distant  cemetery  without  proof  of  the  ex- 
pense thereof  is  insufficient  to  show  an 
insufficiency  of  personal  assets  to  pay  a 
legacy  of  SI, 000,  where  the  executor  had 
$1,661  on  hand  after  payment  of  funeral 
expenses  and  cost  of  administration. — Con- 
gregational Church  vs.  Benedict,  14  Dick. 
137.— A.  17  Id.  812. 

A  widow  who  buried  the  remains  of  her 
deceased  husband  in  a  burial  plot  belong- 
ing to  his  sister,  with  the  consent  of  the 
latter,  and  who  prepared  the  grave  for  the 
reception  of  her  own  remains  after  death 
with  like  consent,  knowing  that  the  said 
plot  was  so  occupied  that  no  consent  would 
be  given  for  other  interments  therein,  is  not 
entitled  to  require  the  owner  of  the  plot  to 
permit  her  to  remove  the  remains  merely 
because  his  children  by  a  former  wife  (also 
buried  therein)  and  his  children  by  her 
cannot  be  buried  there.— Smith  vs.  Shep- 
herd. 19  Dick.  401. 


The  fact  that  the  sister,  the  owner  of  the 
plot,  refuses  to  consent  to  the  removal  of 
her  brother's  remains  from  said  plot  for  the 
purpose  of  burying  the  same  in  a  plot  be- 
longing to  the  widow,  and  also  refuses  to 
consent  to  the  removal  of  the  remains  of 
the  first  wife  of  the  deceased  for  the  pur- 
pose of  burying  the  same  in  the  plot  of 
the  second  wife,  now  his  widow,  raises 
no  equity  justifying  a  decree  requiring  her 
to  give  such  consent  in  either  case. — Ibid. 

The  right  of  the  widow,  in  respect  to 
access  or  care  or  adornment  of  the  grave  of 
her  deceased  husband,  is  not  involved  in  or 
decided  in  the  present  case,  and  the  dismis- 
sal of  the  bill  is  without  prejudice  to  her 
seeking  relief  hereafter  if  her  rights  in  those 
respects,  if  any,  shall  be  interfered  with. — 
Ibid. 


BUTTER. 

See  Oleomargarine. 


CANALS. 

By  its  charter,  the  Morris  Canal  and  Bank- 
ing Company  was  required  to  make  good 
and  sufficient  bridges  across  its  canal  and 
keep  the  same  in  repair  so  as  to  prevent  an 
inconvenience  in  the  use  of  the  road  by 
reason  of  canal  crossing  the  same;  the  canal 
company  cannot  relieve  itself  of  that  duty 
by  releasing  its  canal,  with  all  its  boats, 
property,  works,  appurtenances  and  fran- 
chises, to  the  Lehigh  Valley  Railroad  Com- 
pany.— Rycrson  vs.  Morris'Canal  and  B'k'g 
Co.,  42  Vr.  3S1. 


CAPIAS. 

See    Arrest;    District  Courts;    E.\ecu= 
tions;  Process;  Seduction. 


CARNAL  ABUSE. 

See  Criminal  Law  and  Procedure. 


CARRIERS. 

See  Common  Carriers. 

CEMETERIES. 

Cross  References.     Boards  of  Health; 
Burial. 

The  sixth  section  of  "An  act  to  authorize 
and  incorporate  rural  cemetery  associations 
and  regulate  cemeteries."  provides  "that  it 
shall  not  be  lawful  to  locate  any  new  ceme- 
tery or  burying  ground,  or  to  enlarge  any 
cemetery  or  burying  ground,  in  this  state, 
without  the  consent  and  approval  of  the 
municipal  authorities  and  board  of  health 
of  the  city,  township,  town  or  borough  in 
which  it  is  proposed  to  locate  or  enlarge 
said  cemetery  or  burying  ground,  upon  ap- 
plication, in  writing,  for  that  purpose  made;" 
and  "that  all  persons  making  application 
as  aforesaid  for  the  location  or  enlargement 
of  any  cemetery  shall  accompany  the  same 
with  a  descriptive  map  of  the  premises  they 
propose  to  occupy."     HELD— 

1.  That  the  map  required  by  this  pro- 
vision need  not  describe  the  property  shown 
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thereon  by  metes  and  bounds,  but  that  it 
sufficiently  complies  with  the  statute  if, 
from  an  examination  of  it,  the  municipal 
authorities  can  readily  determine  the  loca- 
tion, size  and  shape  of  such  property. 

2.  That,  by  granting  consent  to  the  loca- 
tion of  a  proposed  cemetery,  the  municipal 
authorities  necessarily  approve  that  loca- 
tion, within  the  meaning  of  the  statute. 

3.  That,  in  order  to  obtain  the  municipal 
consent  and  approval  to  the  appropriation 
of  lands  to  cemetery  uses,  it  is  not  necessary 
that  the  applicants  therefor  should  be  the 
owners  or  occupiers  of  such  lands. — Bur- 
dette  vs.  Fairview,  37  Vr.  523. 

The  object  of  a  cemetery  company,  as 
declared  in  its  certificate  of  incorporation, 
was  to  "maintain  and  use  'its  property'  for 
cemetery  and  burial  purposes  only."  The 
bill  of  a  lot  owner  in  the  cemetery  alleged 
that  its  property  was  being  un cared  for; 
that  its  drives  and  roads  were  at  times  im- 
passable for  carriages  and  that  it  was  with- 
out funds  to  pay  its  debts.  HELD,  that 
the  company  would  be  enjoined  from  mak- 
ing a  gift  of  money  to  a  church  organiza- 
tion whose  members  or  some  of  them  were 
also  members  of  the  company.  HELD, 
further,  that  although  the  lot  owner  was 
not  a  member  of  the  company,  he  had  a 
standing  to  complain  of  the  misappropria- 
tion.— Clark  vs.  Rahway  Cemetery  Co.,  3 
Rob.  636. 


CERTIFICATE   OF    ACKNOW- 
LEDGMENT. 

See  Acknowledgment. 


CERTIORARI. 

I.  WHEN  WRIT  LIES  GENERALLY. 

II.  REVIEW  OF  PROCEEDINGS 
RELATING  TO 

1.  License  for  Sale  of  Liquors. 

2.  Ordinances  and  Resolutions. 

3.  Title  to  Public  Office. 

4.  Municipal  Contracts. 

5.  Condemnation    Proceedings. 

6.  Municipal  Assessments. 

7.  Public  Improvements. 

8.  Collateral    Proceedings. 

9.  General  Corporations. 


111. 


10.  Courts. 

a.  Justices  Court. 

b.  Quarter  Sessions. 

c.  Common  Pleas. 

d.  Circuit  Court. 

e.  District  Court. 

11.  Municipal   Proceedings. 

12.  Constitutionality  of  Statutes. 

PRACTICE  IN  GENERAL. 

1.  Parties. 

2.  Reinstatement. 

3.  Rehearing. 

4.  Laches. 

5.  Jurisdiction. 

6.  In  Appellate  Court. 

7.  Record. 

8.  Recognizance. 

9.  To  Whom  Writ  Directed. 

10.  Reasons. 

11.  Costs. 


I.  WHEN  WRIT  LIES  GENERALLY. 

When  it  appears  on  final  hearing  that  the 
prosecutor  of  a  writ  of  certiorari  has  no 
interest  in  the  controversy  he  incites,  the 
writ  will  be  dismissed. — Smalley  vs.  Board 
of  Education,  34  Vr.  201. 

The  writ  of  certiorari  in  this  case  is  prose- 
cuted to  set  aside  a  resolution  of  the  common 
council  of  West  Hoboken  accepting  the 
work  of  the  contractors  in  macadamizing  of 
Palisade  avenue.  The  property  owners  on 
the  avenue  have  been  assessed  for  the  cost 
of  the  work,  and  have  paid  their  assessments. 
The  allegation  of  the  prosecutors  is  that 
the  contractor  has  failed  to  do  the  work  in 
accordance  with  the  terms  of  the  contract, 
and  that  they  are  entitled  to  have  the  work 
completed,  for  which  they  have  been  con- 
strained to  pay. — Reynolds  vs.  West  Hobo- 
ken, 34  Vr.  497. 

Assuming  all  the  prosecutors  claim  to  be 
true,  the  writ  of  certiorari  will  not  lie;  the 
remedy  is  in  equity. — Ibid. 

The  doings  of  a  body  which  has  no  legal 
powers  to  exercise  and  no  legal  duties  to 
perform,  can  neither  be  reviewed  by  certi- 
orari nor  controlled  by  mandamus. — Goul- 
dey  vs.  Atlantic  City,  34  Vr.  537. 

The  fact  that  a  new  election  ordered  has 
been  held  and  certified,  will  not  bar  a  cer- 
tiorari to  review  orders  made  under  section 
52  (in).  Stat.,  p.  1341.— Roberts  vs.  Shafer, 
34  Vr.  L82. 
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When  Writ  Lies  Generally.— Review  of  Proceedings  Relating  to. 


Certiorari  is  the  appropriate  method  of 
testing  the  legality  of  a  municipal  ordinance 
providing  for  the  payment  of  an  official 
salary,  oven  though  the  denial  of  its  legality 
is  based  upon  the  unconstitutionality  "I 
the  statute  purporting  to  create  the  office. 
— Christie  vs.  Bayonne,  35  Vr.  191. 

A  non-resident  of  a  city  has  no  standing 
to  review  by  certiorari  a  general  ordinance 
of  the  city",  under  which  no  proceedings 
against  him  have  been  instituted. — Kendal] 
Manufacturing  Co.  vs.  Jersey  City,  :**'•  Vr. 
123. 

A  location  of  a  route  filed  by  a  railroad 
company  under  section  8  (Pamph.  L.,  1903, 
p.  650)  is  not  the  proper  subject  of  certio- 
rari.— Essen  vs.  Secretary  of  State,  43  Vr. 
432. 

A  conviction  under  section  3  of  the  Dis- 
orderly act  (Revision  of  1898)  removed  into 
the  supreme  court  by  certiorari  is  within 
the  requirement  of  section  7  of  the  Certio- 
rari act. — Mullen  vs.  State,  MS  Vr.  451. 

Acquiescence  by  the  owner  in  a  condem- 
nation of  property  for  public  use  will  estop 
attack  by  certiorari,  it'  there  is  constitu- 
tional and  legal  foundation  for  the  taking. 
— Slocum  vs.  Neptune,  39  Vr.  595. 

If  the  ordinance  in  this  case  was  valid, 
certiorari  of  the  ordinance  would  not  be  the 
appropriate  remedy  to  restrain  a  mere 
threat  to  remove  the  sign  from  the  premises 
of  the  prosecutor. — Bill  Posting  Co.  vs. 
Atlantic  City,  42  Vr.  72. 

The  proceedings  of  commissioners  ap- 
pointed by  the  court  of  common  pleas, 
under  the  act  relating  to  newly  created 
municipalities  (Pamph.  L.,  1898,  pp.  28, 
393),  are  subject  to  review  by  certiorari 
from  this  court  with  respect  to  their  legality. 
—Washington  vs.  Etna,  42  Vr.  433. 

A  proceeding  in  the  recorder's  court  of 
a  city  incorporated  under  the  act  of  1899 
(Pamph.  L.,  p.  2S3),  resulting  in  a  convic- 
tion of  the  defendant  on  his  own  confession, 
held  reviewable  by  certiorari  following  Wat- 
son vs.  Plainfield,"  31  Vr-  203.— East  Orange 
vs.  Richardson,  42  Vr.  458. 


II.  REVIEW  OF  PROCEEDINGS  RE= 
LATING  TO. 

1.  License  for  Sale  of  Liquors. 

On  application  for  license  to  keep  an  inn 
and  tavern,  the  conclusions  of  the  court  of 
common  pleas  on  disputed  questions  of 
fact  with  regard  to  the  location  of  the  house 
and  the  qualifications  of  the  persons  sign- 
ing the  recommendation,  cannot,  if  sup- 
ported by  competent  evidence,  be  reversed 
on  certiorari. — Houman  vs.  Schulster,  31 
Vr.  132. 


The  evidence  on  such  questions  before 
the  court  of  common  pleas  cannot  be  laid 
before,  this  court  by  stipulation  of  counsel 
without  a  prior  rule  on  the  common  pleas 
to  certify  it. — Ibid. 

2.  Ordinances  and  Resolutions. 

Certiorari  will  not  lie  in  favor  of  pri 
prosecutors  to  review  a  municipal  ordinance, 
linli  38  it  appears  that  such  prosecutors  have 
a  personal  property  interest  which  will  be 
specially  affected  in  an  injurious  manner  by 
the  enforcement  of  such  ordinance. — Tallon 

.  Hoboken,  31  Vr.  212. 

A  conviction  under  an  ordinance  of  the 
city  of  Plainfield  based  upon  a  conversation 
made  to  the  judge  by  the  prosecutor,  in 
ih.  privacy  of  the  judge's  office,  and  made 
the  sole  ground  of  prosecutor's  conviction 
is  reviewable  of  certiorari. — Watson  vs. 
Plainfield,  31  Vr.  260. 

A  provision  in  a  statute  that  no  certiorare 
shall  he  allowed  to  set  aside  any  ordinanci 
for  any  improvement  after  the  contract 
therefor  shall  be  awarded,  is  a  reasonable 
limitation,  and  therefore  valid. — Cunning- 
ham vs.  Merchantville,  32  Yr.  466. 

The  validity  of  an  ordinance  of  a  city  of 
this  state  imposing  a  license  fee  for  revenue 
will  not  be  adjudicated  upon  a  writ  of  cer- 
ti.  irari  brought  by  a  non-resident  prosecutor 
against  whom  no  action  has  been  instituted. 
— Hamblet  vs.  Asbury  Park,  32  Vr.  502. 

If  a  resolution  be  offered  in  a  city  council 
to  strike  from  the  roll  the  name  of  a  member 
seated  by  the  preceding  council,  whose 
term  has  not  expired,  and  to  substitute  that 
of  another  person  in  his  stead,  such  resolu- 
tion may  be  removed  to  this  court  by  cer- 
tiorari without  awaiting  action  thereon  by 
the  council. — Roberts  vs.  Camden,  34\  r.  1  so. 

A  certiorari  will  not  be  allowed  to  review 
a  tax  ordinance  of  a  city  council  where  the 
application  therefor  is  not  made  until  after 
the  taxe<  under  it  are  assessed  and  confirmed 
and  more  than  three  months  have  inter- 
vened between  the  passage  of  the  ordinance 
and  the  confirmation  of  the  assessment. — 
Carling  vs.  Hoboken,  35  Vr.  223. 

Cnder  the  act  of  March  28th,  1S95  (Gen 
Stat.,  p.  371),  the  judicial  proceedings  of 
inferior  courts,  had  for  alleged  violation  of 
city  ordinances,  are  reviewable  by  certi- 
orari, even  though  an  appeal  to  the 
common  pleas  might  be  taken  under  the 
i  -  Court  act.— Stokes,  Treasurer,  vs. 

Schlacter,  37  Vr.  247. 

The  validity  of  an  ordinance  affecting  the 
general  public  cannot  be  challenged  by  cer- 
tiorari unless  the  prosecutor  shows  some 
injurv  peculiar  to  himself. — Unger  vs.  Fan- 
wood,  40  Vr.  54S. 
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In  a  prosecution  for  violating  an  ordi- 
nance, certiorari  will  not  be  allowed  before 
final  decision  in  the  court  below.  It  is  not 
within  the  exception  to  the  rule  stated  in 
Hoxsey  vs.  Paterson,  10  Vr.  489. — Ibid. 

A  municipal  ordinance,  passed  July  2d, 
1903,  imposed  certain  restrictions,  under 
penalty,  upon  every  steam  railroad  com- 
pany that  "failed  to  comply  with  or  ob- 
serve the  provisions  of"  a  certain  act  of  the 
legislature,  approved  April  14th,  1864.  The 
act  thus  referred  to  at  no  time  prescribed 
any  duties  to  be  performed  by  any  steam 
railway  company.  HELD,  that  the  ordi- 
nance was  void  for  uncertainty. — Central 
Railroad  Co.  vs.  Elizabeth,  41  Vr.  578. 

A  municipal  ordinance  requiring  that  the 
signal  to  be  given  to  an  approaching  loco- 
motive engine  or  train  that  a  street  crossing 
is  free  from  danger  must  be  given  by  a 
member  of  the  crew  operating  such  ap- 
proaching locomotive  engine  or  train,  is 
unreasonable. — Ibid. 

A  city  ordinance  providing  that  no  junk- 
men or  others  shall  attach  any  bell  to  any 
horse  or  wagon,  or  use  any  noise  creating 
device  for  the  purpose  of  attracting  public 
attention  or  procuring  business,  is  directed 
as  street  chapmen  and  hawkers,  and 
the  use  of  the  reprobated  noise  to  pro- 
cure business  is  of  the  essence  of  the  offence. 
A  complaint  that  the  owner  of  a  horse  and 
wagon  used  a  string  of  bells  which  caused  a 
noise  in  a  public  street,  does  not  charge  the 
offence  created  by  such  ordinance,  and  a 
conviction  based  upon  a  plea  of  guilty  to 
the  charge  made  by  such  complaint  cannot 
be  sustained. — Bray  vs  Damato,  41  Vr. 
583. 

A  statutory  provision  forbidding  the  al- 
lowance of  a  certiorari  to  set  aside  an  ordi- 
nance for  a  public  improvement  after  the 
contract  therefor  has  been  awarded. 
HELD,  under  the  circumstances  of  teh 
present  case,  to  be  a  reasonable  limitation 
of  the  right  to  the  writ  that  would  be  sus- 
tained.— Rossell  vs.  Neptune  City,  39  Vr. 
509. 

A  writ  of  certiorari  to  carry  into  the  Su- 
preme Court  for  review  a  resolution  of  a 
common  council  of  a  town  granting  permis- 
sion to  certain  persons  or  corporations  to 
construct  a  siding  or  railroad  track  must  be 
made  by  the  owners  of  property  abutting 
the  crossing  or  persons  directly  interested 
in  the  land  occupied  by  the  crossing. — State 
vs.  Harrison,  21  N.  J.'L.  J.  236. 

3.  Title  to  Public  Office. 

A  writ  of  certiorari,  bringing  into  court 
the  appointing  body  alone,  is  not  a  lawful 
mode  of  trying  the  title  of  the  appointee 
to  a  public  office  which  he  has  actually 
assumed. — Clayton  vs.  Freeholders  of  Hud- 
son, 31  Vr.  364. 


Certiorari  is  not  the  proper  remedy  to 
determine  the  title  of  an  incumbent  to  the 
office  which  he  holds. — Bilderback  vs.  Free- 
holders of  Salem,  34  Vr.  55. 

Certiorari  is  not  the  proper  proceeding  to 
determine  the  title  to  an  office. — Du  Four 
vs.  State  Superintendent,  43  Vr.  371. 

4.  Municipal  Contracts. 

A  municipal  contract  will  not  be  set  aside 
on  certiorari,  unless  the  contracting  parties 
are  brought  into  court. — Cowen  vs.  Wild- 
wood,  31  Vr.  365. 

Inquiry  by  certiorari  into  the  validity  of 
a  contract  to  do  work  for  a  municipality 
will  not  be  made  at  the  instance  of  a  prose- 
cutor who  has  suffered  the  work  to  proceed 
for  several  weeks  and  only  applies  for  his 
writ  after  the  work  is  nearly  completed. 
He  is  barred  by  laches. — Cunningham  vs. 
Merchantville,  32  Vr.  466. 

It  appearing  from  the  testimony  that  one 
R.,  a  member  of  the  city  council  of  Eliza- 
beth, was  indirectly  interested  in  a  contract 
to  do  work  for  the  city,  awarded  by  the 
board  of  fire  commissioners  of  that  city,  the 
contract  will  be  set  aside  as  against  the  pro- 
visions of  the  charter. — Harrison  vs.  Eliza- 
beth, 41  Vr.  591. 

5.  Condemnation  Proceedings. 

Quaere. — Whether  a  landowner  may  use 
the  writ  of  certiorari  to  take  advantage  of 
defect  in  condemnation  proceedings,  if  he 
appears  before  the  commissioners  and  per- 
mits their  reports  to  be  filed  before  he  makes 
objection  because  of  such  omission. — Bray 
vs.  Ocean  City  R.  R.  Co.,  31  Vr.  91. 

If  a  petition  for  the  condemnation  of 
lands  misstates  the  facts,  so  that  one  statute 
would  be  applicable  to  the  facts  as  stated, 
and  a  different  statute  to  the  real  facts,  the 
petition  is  erroneous  and  will  be  set  aside 
on  certiorari. — Glazier  vs.  New  Jersey  and 
New  York  Railroad  Co.,  31  Vr.  353. 

On  certiorari  this  court  will  not  review 
the  findings  of  fact  of  a  district  court. — 
Somers  vs.  Wescoat,  37  Vr.  551. 

Notes  of  testimony  and  of  the  proceedings 
at  the  trial  sent  up  by  a  judge  of  a  district 
court  with  his  return  of  a  writ  of  certiorari, 
but  not  in  response  to  a  rule  upon  him  al- 
lowed in  the  cause,  form  no  part  of  the  re- 
turn.— Smart  vs.  North  Hudson  County 
Railway  Co.,  37  Vr.  156. 

A  certiorari  directed  to  the  judge  of  a 
district  court  is  returned  to  this  court  with 
the  required  certification  by  such  judge  as 
to  the  record  in  his  court,  to  which  is  ap- 
pended a  state  of  the  case  agreed  to  by  the 
counsel  of  the  respective  parties  for  use  in 
this  court.     HELD,  that  such  state  of  the 
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case  will  not  be  considered,  inasmuch  as  it 
is  not  part  of  the  return  and  is  not  in  ac- 
cordance with  the  practice  of  this  court. — 
Parish  vs.  Domestic  Sewing  Machine  Co., 
37  Vr.  159. 

6.  Municipal  Assessments. 

When  a  wTit  of  error  is  prosecuted  to 
reverse  the  judgment  of  the  supreme  court, 
rendered  upon  proceedings  in  certiorari  to 
review  a  municipal  assessment  for  benefits, 
the  finding  of  the  supreme  court  upon 
questions  of  fact  is  a  finality. — Vreeland  vs. 
Bayonne,  31  Vr.  168. 

Under  Gen.  Stat.,  p.  3345,  pi.  291,  the  tax 
on  visible  personal  estate  is  assessable  in 
the  taxing  district  where  the  property  is 
found,  and  no  other  personal  estate  is  assess- 
able in  the  taxing  district  where  the  owner 
resides.  If  an  assessment  at  the  place  of 
business  of  an  inhabitant  of  this  state  is  in 
excess  of  his  visible  personal  estate  at  that 
place,  but  together  with  any  assessment  at 
his  residence,  though  in  another  taxing 
district,  does  not  exceed  his  entire  taxable 
personal  estate,  this  court,  on  certiorari, 
(under  Gen.  Stat.,  p.  3404,  pi.  547),  may 
order  proper  apportionment  and  transfer  of 
assessment  and  tax. — Mayer  vs.  Jersey 
City,  34  Vr.  473. 

An  assessment  on  lands  for  a  public  im- 
provement clearly  proved  to  exceed  the 
benefits  thereby  conferred  on  the  property 
will  be  set  aside  on  certiorari. — Frevcrt  vs. 
Bayonne,  34  Vr.  202. 

A  supplement  to  "An  act  to  provide  for 
drainage  and  sewage  in  densely  popu- 
lated townships,  in  which  there  is  a  public 
water-supply"  (Gen.  Stat.,  p.  3639),  pro- 
vides that  upon  an  application  on  behalf  of 
a  township  committee  the  circuit  court  may 
appoint  commissioners  to  assess  bene- 
fits, and  shall  have  power  to  consider  the 
report  of  such  commissioners  and  any  ob- 
jection thereto  in  a  summary  way,  and  to 
revise  and  confirm  said  report,  with  or  with- 
out alteration,  which  report,  when  so  con- 
firme,  dshall  be  plenary  evidence  of  said 
assessment,  which  shall  be  paid  to  the 
township  collector.  HELD,  that  inas- 
much as  the  legislature  could  not  empower 
the  circuit  court  to  review  such  municipal 
assessment  to  final  determination  without 
depriving  the  supreme  court  of  its  exclu- 
sive prerogative  in  this  respect,  the  statute 
must  be  construed  simply  as  requiring  the 
circuit  court  to  take  part  in  perfecting  the 
municipal  proceeding. — East  Orange  vs. 
Hussey,  41  Vr.  244. 

A  writ  of  error  having  been  returned, 
bringing  up  this  statutory  proceeding,  and 
a  motion  to  dismiss  such  writ  having  been 
heard.  HELD,  that  such  municipal  pro- 
ceeding, regardless  of  the  agencies  that  took 
part  in  it,  is  reviewable  by  certiorari  only, 
and  not  by  writ  of  error. — Ibid. 


The  circuit  court  of  Essex  county  granted 
a  rule  to  show  cause  why  an  assessment  of 
damages  made  by  the  board  of  assessment 
should  not  be  set  aside,  and  after  hearing 
testimony  the  rule  was  made  absolute  and 
the  assessment  was  referred  back  to  the 
board  for  revision  and  correction.  There- 
upon the  city,  before  the  assessment  was 
corrected,  sued  out  a  writ  of  certiorari  to 
set  aside  the  order  of  the  circuit  court  in 
making  the  rule  to  show  cause  absolute. 
HELD,  that  the  issuing  of  the  writ  was  pre- 
mature; that  certiorari  will  not  lie  until  the 
assessment  is  revised  and  confirmed,  and 
then  only  to  correct  error  in  law,  if  an  erro- 
neous principle  is  adopted  in  laying  the 
assessment,  but  not  to  review  the  (iinling 
of  facts. — Newark  vs.  Weeks,  41  Vr.  166. 

The  power  to  levy  assessments  for  the 
benefits  for  sewer  improvements  in  the  vil- 
lage of  Hackensack,  in  the  township  of  New 
Barbadoes,  in  the  county  of  Bergen,  con- 
ferred upon  the  commissioners  of  the  Hack- 
en.-aek  improvement  commission  by  the 
act  approved  April  1st,  1868,  was  repealed 
by  the  act  approved  March  12th,  1878,  and 
by  this  latter  act  was  vested  in  commis- 
sioners appointed  by  the  circuit  court. — 
Bakman  vs.  Hackensack  Commission,  41 
Vr.  499. 

7.  Public  Improvements. 

A  certiorari  sued  out  to  review  the  pro- 
ceedings taken  in  the  laying  out  of  a  public 
road  will  not  be  dismissed  because  the 
prosecutor,  before  suing  out  the  writ,  ap- 
plied to  the  court  or  common  pleas  for  the 
appointment  of  freeholders,  under  the 
statute,  to  review  the  action  of  the  survey- 
ors in  laving  out  the  road. — Walker  vs. 
Winkler,  31  Vr.  105. 

The  objection  that  the  road  cannot  be 
opened  as  laid  out  without  taking  part  of  a 
dwelling  house,  being  an  objection  affect- 
ing the  jurisdiction  of  the  surveyors,  may, 
on  certiorari,  be  taken  by  persons  inter- 
ested in  the  laying  out  of  the  road,  although 
the  owner  of  the  dwelling  house  did  not 
unite  in  the  prosecution  of  the  writ. — Fred- 
ericks vs.  Hoffmeister,  33  Vr.  565. 

The  method  of  ascertaining  the  area  of 
benefit  of  a  local  improvement  which  re- 
sults in  arbitrarily  dividing  some  lots  used 
or  held  as  one  plot  of  ground,  so  as  to  assess 
onlv  the  portion  lving  within  the  area,  is 
illegal. — Coward  vs.  North  Plainfield,  34  Vr. 
61. 

In  the  case  mentioned,  the  payment  of 
the  awards  was  by  statute  made  a  condi- 
tion precedent  to*  the  acquisition  by  the 
city  of  the  right  to  open  the  street.  HELD, 
that,  as  by  the  reversal  of  the  award,  the 
right  to  make  the  improvement  was  wholly 
defeated,  a  statutory  provision  requiring 
That  ^i  certiorari  to  review  the  assessment 
should   not  be  allowed,   after  six  months 
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from  the  date  of  confirmation,  was  inappli- 
cable.— Meredith  vs.  Perth  Amboy,  34  Vr. 
520. 

A  certiorari  should  not  be  allowed  to  set 
aside  an  assessment  levied  under  the  Public 
Road  act  of  March  12th,  1895  (Gen.  Stat.,  p. 
2902),  merely  because  of  defects  in  the 
commissioners'  report  of  assessments,  unless 
the  certiorari  is  applied  for  within  thirty 
days  after  the  confirmation  of  the  assess- 
ment.— United  New  Jersey  Railroad  Co.  vs. 
Gummere,  40  Vr.  111. 

8.  Collateral  Proceedings. 

Proceedings  to  punish  a  party  for  diso- 
bedience of  the  stay  implied  in  a  writ  of 
certiorari  do  not  form  part  of  the  certiorari 
suit,  so  as  to  authorize  the  court  in  those 
proceedings  to  take  notice  of  the  files  in  the 
certiorari  suit,  without  their  being  put  in 
evidence  in  the  contempt  proceedings. — 
State  vs.  Hudson  County  Electric  Co.,  32 
Vr.  114. 

9.  General  Corporations. 

This  court  will  not  interfere  by  certiorari 
to  set  aside  a  proceeding  by  the  defendant, 
which  is  an  incorporated  political  body,  for 
alleged  irregularity,  until  the  remedy  within 
the  organization  is  exhausted,  if  in  any 
event  it  could  do  so. — Lehmann  vs.  Hud- 
son Republican  Committee,  33  Vr.  574. 

AVhere  the  name  and  title  of  a  corporation 
owning  lands  fronting  upon  a  public  street, 
to  be  laid  out  or  improved  under  a  statute 
which  requires  the  owners  of  a  certain  pro- 
portion of  lineal  feet  to  assent  to  such  im- 
provement by  petition,  to  which  the  signa- 
ture of  the  owners  of  such  proportion  of 
lineal  feet  must  be  annexed,  is  signed  to 
such  petition,  the  assent  of  such  corporation 
to  such  petition,  and  the  authority  for  such 
signature  will  be  presumed,  and  if  any  third 
party  assails  the  same,  as  prosecutor  in 
certiorari,  to  review  the  proceedings,  the 
burden  will  be  upon  him  to  establish  the 
fact  that  such  corporation  did  not  assent, 
and  that  the  fact  of  the  signing  such  peti- 
tion was  unauthorized  by  such  corpora- 
tion.— Day  vs.  Fairview,  33  Vr.  621. 

A  corporation,  resident  and  a  taxpayer 
in  a  city,  and  which  is  especially  affected 
by  a  resolution  of  the  common  council 
thereof,  has  such  an  interest  as  will  entitle 
it  to  prosecute  a  writ  of  certiorari  to  test 
the  legality  of  such  municipal  action. — ■ 
Paterson  Chronicle  Co.  vs.  Paterson,  37  Vr. 
129. 

10.  Courts. 

a.  Justices   Court. 

For  the  refusal  of  a  justice  of  the  peace 
to  grant  the  defendants  in  attachment  an 
appeal  to  the  common  pleas  upon  presen- 
tation of  a  bond  in  due  form,  the  remedy  is 
by  mandamus  and  not  by  certiorari. — 
Breuneeke  &  Co.  vs.  Denyse,  33  Vr.  148. 


The  court  for  the  trial  of  small  causes  has 
jurisdiction  of  a  suit  for  a  penalty  under 
chapter  210  of  the  laws  of  1902  (Pamph.  L., 
p.  661),  and  a  writ  of  certiorari  will  not  lie 
to  remove  the  proceedings  before  final  judg- 
ment.—Woolley  vs.  Bell,  40  Vr.  581 . 

b.  Quarter  Sessions. 

Under  the  "Act  for  the  maintenance  of 
bastard  children"  (Gen.  Stat.,  p.  141),  where 
the  putative  father  of  a  bastard  child  ap- 
peals to  a  court  of  general  quarter  sessions, 
and  then  seeks  to  reverse  its  judgment  by 
certiorari,  the  jurisdiction  of  the  sessions 
will  be  presumed,  unless  want  of  jurisdiction 
is  clearly  shown  by  the  record. — Ruff  vs. 
Kebler,  33  Vr.  186. 

In  the  bastardy  proceedings  the  determ- 
ination of  the  sessions  on  the  weight  of 
evidence  is  not  reviewable  by  certiorari. — 
Ibid. 

c.  Common  Pleas. 

On  certiorari  of  an  order  for  discovery  in 
aid  of  execution,  made  by  a  court  of  com- 
mon pleas,  upon  a  supposed  judgment  in  a 
court  for  the  trial  of  small  causes  docketed 
under  the  act  of  April  4th,  1892  (Gen.  Stat., 
p.  1898),  it  is  competent  to  inquire  into 
the  existence  of  the  original  judgment,  which 
is  essential  to  sustain  the  order. — Weiland 
vs.  Krause,  34  Vr.  192. 

This  court  will  not,  at  the  instance  of  a 
prosecutor  whose  only  interest  is  that  of  a 
citizen  and  taxpayer,  review  on  certiorari 
the  action  of  a  common  council  in  seating 
a  member  who,  at  the  time  of  the  applica- 
tion for  the  writ,  was  in  actual  possession 
of  the  office. — Wilson  vs.  Camden,  34  Vr. 
200. 

The  supreme  court,  in  reviewing  a  judg- 
ment of  the  court  of  common  pleas,  ren- 
dered by  it  on  an  appeal  from  the  district 
court,  can  only  determine  errors  of  law.  It 
can  neither  retry  the  cause  upon  the  merits 
nor  decide  upon  the  weight  of  evidence. — 
Deubel  vs.  Vanderbilt,  35  Vr.  159. 

Certiorari  lies  to  review  judgments  of  the 
common  pleas  given  on  appeals  to  that 
court  from  judgments  of  the  court  for  the 
trial  of  small  causes,  but  where  suits  are 
originally  instituted  in  the  court  of  common 
pleas,  the  review  in  the  supreme  court  is  to 
be  had  by  writ  of  error. — Trimmer  vs.  Bon- 
nell,  36  Vr.  66. 

d.  Circuit  Court. 

After  confirmation  by  the  circuit  court, 
under  the  eleventh  section  of  the  act  of 
18S6,  questions  of  fact  therein  adjudicated 
and  decided  will  not  be  reviewed  on  cer- 
tiorari.— Brown  vs.  Town  of  Union,  33  Vr. 
142.     See  36  Id.  601. 
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On  certiorari  to  review  a  decision  of  tin- 
circuit  court  refusing  to  quash  a  writ  of  at- 
tachment, the  proper  practice  is  to  confine 
the  review  to  errors  of  law  and  not  to  de- 
termine disputed  questions  of  fact. — Mc- 
Adam  vs.  Block,  34  Vr.  508. 

The  proceedings  of  the  district  court  in  a 
common  law  action  are  reviewable,  not  by 
certiorari,  but  by  writ  of  error,  and  only 
after  final  judgment. — Taylor  Provision  Co. 
vs.  Adams  Express  Co.,  43  Vr.  220. 

e.  District  Court. 

Certiorari  will  not  lie  to  review  a  judg- 
ment of  a   district  court  when  the  record 

returned  with  the  writ  shows  thai  tin-  > it 

below  had  jurisdicl  ion  of  the  subject-matter 
of  the  litigation  and  of  I  he  parties  to  it; 
the  only  method  of  review  is  by  an  appeal 
to  the  court  of  common  pleas.— Genuario 
vs.  Gaudenzio,  35  Vr.  157. 

District  courts  have  no  jurisdiction  in 
causes  where  the  title  to  lands  or  real  estate 
may  come  in  question,  and  in  an  action  in 
such  courts  to  recover  back  money  paid  by 
the  purchaser  upon  a  contract  for  the  con- 
veyance to  him  of  lands  and  real  estate, 
upon  the  ground  that  the  defendant  with 
whom  the  contract  to  convey  was  made, 
had  no  marketable  title  to  convey,  if  the 
right  of  recovery  depends  upon  an  adjudi- 
cation of  the  title  of  the  defendant,  the 
action  should  be  dismissed  for  want  of 
jurisdiction  in  the  district  court  to  try  and 
determine  the  same. — Buttoro  vs.  Whalen 
35  Vr.  461. 

Where  documentary  or  other  evidence  of 
the  title  to  lands  is  relied  on,  the  district 
court  should,  upon  the  admission  of  such 
evidence,  dismiss  the  action.  The  want  of 
jurisdiction  over  the  subject-matter  is  fun- 
damental, and  it  appearing  in  the  record 
may  be  taken  advantage  of  at  any  time. — 
Ibid. 

Certiorari  is  the  only  method  for  the  re- 
view of  proceedings  in  a  district  court  in 
forcible  entry  and  detainer  and  tenancy 
cases.  The  act  of  1902,  relative  to  appeals 
from  district  courts  to  the  supreme  court, 
does  not  apply  to  such  cases. — Johnson  vs 
Booge,  41  Vr.  193. 

A  certiorari  directed  to  a  district  court 
and  the  reasons  assigned  for  reversal  relat- 
ing exclusively  to  the  proceedings  at  the 
trial,  cannot  be  heard  where  the  only  evi- 
dence of  those  proceedings  is  a  stipulation 
signed  by  the  attorneys  of  the  parties. — 
Knoell  vs.  Jordan,  39  Vr.  605. 

The  ninety-fourth  section  of  "An  act 
concerning  district  courts"  (Revision  of 
1898)  (Pamph.  L.,  p.  556),  allowing  the 
prosecutor  costs  on  reversal  of  the  judg- 
ment below,  has  application  only  to  writs 
of  certiorari  in  cases  where  the  district 
court  has  no  jurisdiction.      In  cases  where 


the  eighty-ninth  section,  as  amended  by 
the  sixth  section  of  the  act  of  1899  (Pamph. 
L.,  p.  552),  provided  for  an  appeal  to  the 
circuit  court  a  certiorari  is  not  authorized 
by  the  act. — Smith  vs.  Holshauer,  39  Vr. 
137. 

This  result  is  not  altered  by  the  decision 
in  Green  vs.  Heritage,  35  Vr.  567,  de- 
claring unconstitutional  tin-  provisions  of 
the  act  relating  to  appeals  to  the  circuit 
court.  Writs  of  certiorari  to  bring  up 
causes  formerly  subject  to  such  appeal  are 
now  issued  out  of  the  supreme  court,  not 
by  virtue  of  the  District  Court  act,  but  by 
virtue  of  its  appellate  jurisdiction  at  com- 
mon law  and  its  right  thereunder  to  exer- 
cise supervision  over  tin-  proceedings  of  in- 
ferior courts.— Ibid. 

11.  Municipal  Proceedings. 

Municipal  action  wholly  void  as  well  as 
that  only  voidable  is  a  proper  object  for 
attack  by  certiorari;  but  this  court,  in  its 
discretion  and  for  the  public  inten 
refuse  to  allow  or  maintain  its  prerogative 
writ,  where  the  prosecutor's  legal  rights 
cannot  be  injuriously  affected  by  such  void 
action. — Cavanagh  vs.  Bayonne,  34  Vr.  170. 

When  the  supreme  court  on  legitimate- 
evidence  decides  that  the  lands  of  an  indi- 
vidual will  be  depreciated  in  value  by  con- 
templated municipal  proceedings,  and  there- 
upon holds  him  entitled  to  prosecute  a  writ 
of  certiorari  to  test  the  legality  of  those 
proceedings,  such  decision  is  not  reviewable 
in  this  court. — Morris  &  Cummings  Dredg- 
ing Co.  vs.  Jersey  City,  35  Vr.  587. 

When  municipal  proceedings  have  been 
brought  under  review  by  certiorari,  objec- 
tions thereto,  which  are  not  pointed  out  by 
the  reasons  filed,  should  not  be  considered. 
—Ibid. 

When  the  supreme  court,  on  legitimate 
evidence,  decides  that  the  land  of  an  indi- 
vidual will  be  depreciated  in  value  by  con- 
templated municipal  proceedings,  and  there- 
upon holds  him  entitled  to  prosecute  a 
writ  of  certiorari  to  test  the  legality  of  those 
proceedings,  such  decision  is  not  reviewable 
on  error. — Beecher  vs.  Newark,  36  Vr.  307. 

12.  Constitutionality  of  Statutes. 

The  prosecutor  sued  out  a  certiorari  to 
reverse  a  judgment  rendered  against  him  on 
a  complaint  which  purported  to  rest  on  a 
penal  statute,  and  assigned  various  reasons 
for  reversal,  the  first  being  that  the  com- 
plaint failed  to  show  the  commission  of  an 
offence  within  the  statute,  and  others  being 
that  the  statute  was  unconstitutional.  After- 
wards, by  stipulation,  he  confined  his  ob- 
jections to  the  constitutional  question. 
HELD,  that  as  the  complaint  did  not  pre- 
sent a  case  within  the  statute,  the  consti- 
tutional questions  should  not  be  considered. 


CERTIORARI,  III. 


Practice  in  ( reneral. 


and  the  writ  should  be  dismissed.— Fergu- 
son vs.  Board  of  Health,  35  Vr.  484. 

The  legislature  cannot  confer  upon  cir- 
cuit courts  power  to  review  the  judgment 
of  district  courts  in  matters  of  law  which 
may  be  reviewed  by  the  supreme  court  by 
a  writ  of  certiorari.  It  is  immaterial  by 
what  name  the  proceeding  to  review  is 
styled;  the  certiorari  power  in  such  case 
cannot  be  conferred  upon  circuit  courts. — 
Green  vs.  Heritage,  35  Vr.  567. 


III.  PRACTICE  IN  GENERAL. 

I.  Parties. 

A  certiorari  was  issued  against  a  city  cor- 
poration, pending  proceedings  by  quo  war- 
ranto to  dissolve  it,  and  before  the  certiorari 
was  brought  to  a  hearing  a  judgment  of 
ouster  was  rendered,  and  the  municipal 
government  passed  into  the  control  of  a 
previously  existing  town  corporation. 
HELD,  that  judgment  should  not  be  pro- 
nounced on  the  certiorari  unless  the  town 
corporation  was  brought  into  court,  and 
the  prosecutor  having  failed  to  bring  it  in 
before  the  hearing,  the  certiorari  should  be 
dismissed/ — Bowlby  vs.  Dover,  35  Vr.  184. 

On  final  hearing  it  will  be  assumed  that 
the  prosecutor  in  certiorari  has  sufficient 
interest  to  give  him  a  standing  in  court, 
unless  his  interest  has  been  previously  chal- 
lenged.— Langtry  vs.  Sage,  40  Vr.  560. 

So  far  as  a  writ  of  certiorari  issued  for 
the  purpose  of  reviewing  a  municipal  ordi- 
nance is  a  proceeding  in  rem,  the  govern- 
mental authorities  of  the  town,  being  cus- 
todians of  the  record,  are  the  only  necessary 
parties.  But  where  the  interests  of  others 
are  involved  in  the  determination  of  the 
question,  it  is  proper  that  they  should  be 
heard. — Sehwarz  vs.  Dover,  41  Vr.  502.  A 
43  Id.  311. 

So  far  as  a  writ  of  certiorari  brought  to 
review  a  municipal  proceeding  operates 
merely  in  rem,  to  affirm  or  overthrow  the 
proceeding  in  question,  the  jurisdiction  of 
the  supreme  court  is  complete  when  the 
writ  is  addressed  to  the  municipal  authori- 
ties, being  custodians  of  the  record,  and  re- 
turned by  them  with  the  record  annexed. 
But  where  it  appears  that  the  necessary 
consequence  of  a  judgment  such  as  the 
prosecutor  seeks  will  be  to  injuriously  affect 
the  interests  of  third  parties,  or  public 
interests  not  already  represented  in  court, 
it  is  within  the  discretion  of  the  court  to 
defer  judgment  until  those  who  are  inter- 
ested in  sustaining  the  proceeding  under 
review  are  made  parties. — MacFall  vs. 
Dover,  41  Vr.  518. 


In  the  present  case  the  prosecutor's  lack 
of  legal  interest  in  the  controversy  is  not 
affirmatively  shown  by  the  mere  fact  thai 
the  return  brings  up  an  ordinance  instead 
of  a  conviction  under  it. — Central  Kail- 
road  Co.  vs.  Elizabeth,  41  Vr.  578. 

When  it  appears  on  the  return  of  a  cer- 
tiorari, prosecuted  to  set  aside  municipal 
action,  that  parties  not  brought  before  the 
court,  have  acquired  rights  thereunder  in 
case  such  action  be  held  valid,  the  court 
should  ordinarily  not  proceed  to  judgment 
on  the  merits,  and  may  either  stay  the  pro- 
ceedings until  those  parties  are  brought  in 
or  dismiss  the  certiorari. — Livermore  vs. 
Millville,  43  Vr.  221. 

It  appearing  upon  the  return  of  writs  of 
certiorari  brought  to  review  certain  resolu- 
tions of  a  board  of  chosen  freeholders  that 
if  the  resolutions  be  valid  third  parties  have 
acquired  contractural  rights  under  them, 
the  court  will  defer  judgment  upon  certi- 
orari in  order  to  permit  the  prosecutors  to 
bring  these  third  parties  before  the  court. 
— Allen  vs.  Freeholders  of  Hunterdon,  42 
Vr.  247. 

2.  Reinstatement. 

The  re-instatement  of  a  certiorari  after 
a  decision  on  the  merits  will  not  be  allowed 
for  the  purpose  of  permitting  the  defeated 
party  to  take  fresh  proofs. — Garretson  vs. 
Barker,  37  Vr.  158. 

3.  Rehearing. 

When  a  judgment  in  certiorari  has  been 
pronounced  upon  a  written  stipulation  as 
to  the  facts,  a  re-hearing  will  not  be  granted 
upon  the  ground  that  the  actual  facts  are 
different  from  those  stipulated. — Currie  vs. 
Atlantic  City  Street  Railway  Co.,  37  Vr. 
149. 

4.  Laches. 

A  prosecutor  in  certiorari  will  be  held  in 
laches  where  six  years  have  passed  before 
the  legality  of  the  ordinance  had  been  di- 
rectly drawn  in  question  by  the  applica- 
tion for  the  writ. — Budd  vs.  Camden,  40 
Vr.  193. 

A  delay  of  more  than  two  years,  in  ap- 
plying for  a  writ  of  certiorari,  with  knowl- 
edge by  the  prosecutor  of  the  resolution  and 
contract  here  in  question,  during  which 
time  most  of  the  work  had  been  performed 
and  paid  for,  is  such  laches  as  requires  the 
dismissal  of  the  writ. — Allen  vs.  Freeholders 
of  Hunterdon,  43  Vr.  116. 

A  delay  in  applying  for  a  writ  of  certio- 
rari, with  knowledge  by  the  prosecutor  "f 
the  resolution  and  contract  herein  question, 
until  the  contract  had  been  fully  performed. 
is  such  laches  as  requires  the  dismissal  of 
the  writ. — Brodhead  vs.  Freeholders  of 
Hunterdon,  43  Vr.  US. 
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A  failure  for  fifteen  months  to  apply  for 
a  certiorari  without  sufficient  excuse  given 
is  unreasonable  and  the  writ  should  be 
dismissed. — Glori  vs.  Board  of  Police  Com- 
missioners, 43  Vr.  131. 

On  certiorari  to  review  an  order  quashing 
a  writ  of  attachment,  it  appearing  that  the 
court  below  based  the  order  to  quash  solely 
upon  the  ground  that  the  writ  became  void 
by  failure  of  the  sheriff  to  return  it  in  due 
season,  and  that  the  court  had  no  discre- 
tionary power,  alter  three  years  had  elapsed, 
to  validate  the  return.  HELD,  that  the 
order  cannot  be  sustained  on  the  ground 
that-  the  plaintiff's  laches  requires  the  quash- 
ing of  the  writ,  because  the  court  below  lias 
not  passed  judgment  upon  this  question, 
and  there  may.be  reasons  to  excuse  the  de- 
lay.— Guarantee  Trust  Co.  vs.  Nebeker,  39 
Vr.  561. 

5.  Jurisdiction. 

The  legislature  may  confer  upon  a  single 
justice  of  the  supreme  court  power  to  hear 
and  determine,  after  return  and  upon  no- 
tice, any  proceedings  in  certiorari,  and  di- 
rect that  the  order  and  determination  of 
Mich  justice  therein  shall  be  entered  as  the 
judgment  of  the  supreme  court. — Brown 
vs.  Street  Lighting  District,  40  Vr.  485. 
See  41  Id.  762. 

The  supreme  court  is  (with  the  single 
exception  mentioned  in  Decue  vs.  Dufford, 
2  Vr.  302)  the  sole  depositary  of  the 
remedial  writ  of  certiorari,  which,  by  force 
of  article  10.  section  1  of  the  constitution, 
it  cannot  be  required  to  share  with  another 
tribunal. — Last  Orange  vs.  Hussev,  41  Vr. 
244. 

6.  In  Appellate  Court. 

Upon  proceedings  to  review  assessments 
the  finding  of  the  supreme  court  upon 
questions  of  fact  is  a  finality. — Morris  vs. 
Bayonne,  33  Vr.  385. 

Under  this  limitation  this  court  will  not 
review  the  facts  to  determine  on  which  side 
the  weight  of  evidence  lies.  It  can  only 
look  at  the  facts  certified  to  see  if  there  was 
sufficient  legal  evidence  to  sustain  the  adju- 
dication.— Atlantic  City  vs.  Goldstein,  38 
Vr.  517. 

Where  a  writ  of  certiorari  is  used  as  a 
writ  of  error  to  review  the  action  of  a  lower 
court,  not  a  special  statutory  tribunal,  the 
supreme  court  and  this  court  will  not  re- 
view- findings  of  fact  if  there  is  any  evidence 
to  support  the  findings. — Coles  vs.  Blythe, 
40  Vr.  666. 

Where  the  right  of  a  prosecutor  to  litigate 
the  validity  of  an  ordinance  brought  up  by 
his  writ  is  not  raised  by  any  motion  touch- 
in"  the  improvidence  of  the  allowance  of 
such  writ  or  its  vacation  or  the  dismissal 


of  the  writ  itself,  the  standing  of  the  prose- 
cutor will  be  assumed  on  final  hearing,  un- 
less his  lack  of  legal  interest  in  the  contro- 
versy affirmatively  appears. — Central  Hail- 
road  Co.  vs.  Elizabeth,  41  Vr.  578. 

In  cases  of  certiorari,  in  which  the  su- 
preme court  is  empowered  to  determine 
disputed  questions  of  fact  as  well  as  of  law, 
under  the  provisions  of  section  11  of  the 
Revised  Certiorari  act  of  1903,  the  adju- 
dication of  that  court  on  questions  of  fact 
is  final,  and  not  open  to  review  on  writ  of 
error,  if  there  appear  facts  on  which  its 
conclusions  could  be  based. — Yellow  Pine 
Co.  VS.  Board  of  Assessors,  43  Vr.  182. 

A  decision  of  a  question  of  fact  decided 
by  the  supreme  court  upon  certiorari  is 
I /niding  upon  the  court  of  errors  and  ap- 
peals.— Suburban  Land  (o.  vs.  Vailsburgh, 
39  Vr.  311. 

Where  the  supreme  court  reverses  the 
judgment  brought  before  it  by  certiorari,  if 
the  record  discloses  a  finding  by  the  trial 
court  of  all  facts  essential  to  a  determina- 
tion of  the  controversy  between  the  parties, 
those  findings  are  to  be  treated  like  a  special 
verdict,  and  upon  them  the  supreme  court 
will  render  such  final  judgment  as  the  trial 
court  ought  to  have  rendered. — Sullivan  vs. 
Visconti,  39  Vr.  543.     A.  40  Id.  452. 

7.  Record. 

Proper  practice  requires  that  the  lower 
court  should  be  called  on  to  certify  the 
facts  found:  if  it  is  unable  to  certify  the 
facts,  depositions  may  be  taken  to  deter- 
mine what  facts  were  found. — Coles  vs. 
Blythe,  40  Vr.  666. 

It  is  improper  in  such  a  case  to  bring  up 
all  the  evidence  taken  in  the  lower  court. — 
Ibid. 

In  the  review  by  certiorari  of  a  summary 
conviction  had  before  a  magistrate,  where 
the  original  return  to  the  writ  fails  to  show 
of  what  offence  the  prosecutor  was  found 
guilty,  and  the  evidence  upon  which  the 
conviction  was  based,  it  is  proper  practice 
for  this  court,  upon  a  suggestion  of  diminu- 
tion of  the  record,  to  make  a  rule,  for  a 
further  return,  thereby  calling  upon  the 
court  below,  to  make  certificate  to  this 
court  with  respect  to  the  matters  in  which 
the  original  return  is  defective. — North 
Plainfield  vs.  Goodwin,  43  Vr.  146. 

8.  Recognizance. 

A  recognizance  is  required  under  section 
7  of  the  Certiorari  act  whenever  the  matter 
with  which  the  defendant  is  charged  is  a 
public  wrong  prosecutable  by  or  in  the 
name  of  the  state. — Mullen  vs.  State.  38  \  r. 
451. 
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The  justice  allowing  a  writ,  or  the  court, 
at  the  hearing,  may,  in  a  proper  case,  per- 
mit the  subsequent  filing  of  a  recognizance. 
—Ibid. 

If  a  bond  be  required  by  law  to  be  given 
on  the  allowance  of  a  certiorari  for  the  pro- 
tection of  the  defendant  in  certiorari  in 
case  the  proceedings  below  be  affirmed,  the 
court  may,  in  its  discretion,  deny  an  appli- 
cation, presented  on  final  hearing,  for  the 
dismissal  of  the  writ  because  such  a  bond 
was  not  given. — Orange  vs.  McGonnell,  42 
Vr.  418. 

9.  To  Whom  Writ  Directed. 

A  writ  of  certiorari  will  be  dismissed  for 
the  reason  that  it  is  not  directed  to  the 
municipality  "the  township  of  Landis  in 
the  County  of  Cumberland."  It  should  not 
be  directed  to  the  clerk  or  members  of  the 
township  committee  alone. — Young  vs. 
Crane,  38  Vr.  453. 

Davis  vs.  Town  of  Harrison,  17  Vroom 
79,  correctly  states  the  practice  in^sueh 
cases. — Ibid. 

10.  Reasons. 

If  the  prosecutors  of  a  certiorari  do  not, 
in  their  reasons  filed,  question  the  status 
of  a  foreign  corporation,  it  will  be  assumed, 
on  final  hearing,  that  the  corporation  has 
complied  with  the  statutory  prerequisites 
to  the  transaction  of  business  by  it  in  this 
state. — Benton  vs.  Elizabeth.  32  Vr.  411. 
A.  Id.  693. 

An  error  apparent  on  the  face  of  a  judg- 
ment is  sufficiently  set  forth  in  the  general 
reason  assigned  on  certiorari,  that  the  judg- 
ment is  unlawful. — Treasurer  of  Plainfield 
vs.  Marcellus,  39  Vr.  201. 

The  court  may,  in  its  discretion,  reverse 
a  summary  conviction  for  a  reason  suffi- 
ciently assigned  by  the  prosecutor  in  cer- 
tiorari, but  not  presented  in  argument  by 
•"is  counsel. — -Ibid. 

A  question  not  raised  by  the  reasons 
assigned  by  the  prosecutor  will  not  be  de- 
cided.— Suburban  Land  Co.  vs.  Vailsburgh 
39  Vr.  311. 

An  objection  not  pointed  out  by  any  of 
the  reasons  filed  cannot  prevail  on  certio- 
rari.— Stanton  vs.  Board  of  Education, 
39  Vr.  490.     A.  41  Id.  336. 

Upon  certiorari,  a  general  reason  is  suffi- 
cient when  the  error  is  apparent  on  the  face 
of  the  proceedings. — Rutherford  vs.  Me- 
ginnis,  43  Vr.  444. 

11.  Costs. 

The  question  of  costs  is  regulated  by  sec- 
tion 8  of  the  Certiorari  act  (Gen.  Stat.,  p. 


368),  which  empowers  the  court  on  the  hear- 
ing, in  its  discretion,  to  give  judgment  for 
ccists  in  favor  of  either  partv. — Smith  vs. 
Holshauer,  39  Vr.  137. 
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CHATTELS. 

Cross  References.  Bill  of  Sale ;  Chattel 

Mortgage;    Conditional  Sales; 

Fixtures. 

The  residue  of  the  term  of  an  unexpired 
lease  for  years,  is  a  chattel,  and  goes  to  the 
executors  or  administrators,  and  not  to  the 
heir. — McCormick  vs.  Stephany,  12  Dick. 
257. 

A  privilege  to  renew,  and  an  unexercised 
option  to  purchase,  contained  in  a  lease  for 
years,  are  also  chattel  interests,  and  go 
primarily  to  the  executor  of  the  lessee,  and 
afterwards  to  his  legatee,  and  not  to  the 
heir. — Ibid. 

In  the  absence  of  special  equities,  such  as 
the  purchase  of  the  progeny  without  notice, 
the  progeny  of  mortgaged  animals  follows 
the  mortgage,  although  it  is  not  expressly 
SO  stipulated  therein. — Cumberland  Nat- 
ional Bank  vs.  Baker,  12  Dick,  569. 

Portions  of  machinery  assembled  together 
and  set  up  in  a  special  building  erected  for 
its  reception,  which  may  be  removed  with- 
out trouble  and  used  in  any  similar  mill, 
may  be  treated  either  as  a  chattel  or  a 
fixture,  according  as  the  intention  of  the 
parties  and  the  justice  of  the  case  may  re- 
quire.— Hudson  Trust,  &c,  Institution  vs. 
Carr-Curran  Paper  Mills  Co.,  13  Dick.  59. 

Where  a  contract,  with  reference  to  the 
title  of  tangible  chattels  situated  in  another 
state,  is  made  in  that  state  between  a  resi- 
dent thereof  and  a  New  Jersey  corporation, 
and  is  to  be  performed  there,  the  law  of  that 
state  determines  the  effect  of  the  contract. 
— Cooper  vs.  Philadelphia  Worsted  Co.,  2 
Rob.  622. 
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Complainant,  mi  becoming  the  owner  of 
certain  land  cm  which  he  found  a  chattel, 
placed  there  by  one  claiming  to  own  it, 
claimed  a  lien  for  storage  charges.  The 
chattel  had  been  levied  on  under  judgments 
in  favor  of  creditors  of  the  alleged  owner, 
and  one  who  claimed  ownership  of  the 
chattel  had  demanded  possession  from  com- 
plainant, and  on  being  refused  had  brought 
replevin.  HELD,  thai  though  a  bill  In  de- 
termine the  title  to  the  chattel,  alleging 
such  facts,  was  not  maintainable  as  a  bill 
of  strict  interpleader  because  of  com- 
plainant's claim  of  lien,  it  was  maintain- 
able as  a  bill  in  the  nature  of  an  inter- 
pleader.— Carter  vs.  Cryer,  2  Rob.  24. 

The  act  of  1889  as  to  conditional  sales 
does  not  apply  to  contracts  made  and  to  be 
performed  in  another  state,  with  reference 
to  chattels  situated  there,  between  a  resi- 
dent of  that  slate  and  a  New  Jersey  cor- 
poration; nor  does  the  act  become  applica- 
ble when  the  chattels  are  subsequently 
brought  into  this  state  without  the  consent 
of  the  former  owner. — Cooper  vs.  Philadel- 
phia Worsted  Co.,  2  Rob.  622. 

Where  chattels  are  by  bill  of  sale  vested 
in  one  person  for  the  benefit  of  another, 
and  the  latter  then  takes  possession,  the 
trust  is  executed,  and  he  and  those  claiming 
under  him  will  be  recognized  as  the  legal 
owners  in  courts  of  law. —  Kronson  vs.  Lip- 
schitz,  2  Rob.  367. 

One  may  not  protect  his  chattels  from 
execution  by  causing  them  to  be  conveyed 
to  another  in  trust  at  the  time  he  buys 
them. — Ibid. 
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I.  WHAT  CONSTITUTES. 

Where  then'  is  an  indebtedness,  and  the 
effect  of  contemporaneous  writings  exe- 
cuted by  the  debtor  and  creditor  is  merely 
to  transfer  the  property  of  the  debtor  to  the 
creditor  for  the  purpose  of  ensuring  pay- 
ment of  the  debt  and  to  leave  in  the  debtor 
a  right  to  all  that  remains  after  the  debt  is 
paid,  the  writings  constitute  a  mortgage. — 
Hastings  vs.  Fithian,  42  Vr.  311. 

The  circumstances  disclosed  by  the  evi- 
dence in  this  case  did  not  legally  compel  a 
determination  by  the  trial  court  that  an 
"actual  change  of  possession"  of  mortgaged 
chattels  had  taken  place,  within  the  mean- 
ing of  our  Chattel  Mortgage  act. — Ibid. 

The  circumstances  disclosed  by  the  evi- 
dence in  this  case  did  not  legally  compel  a 
determination  by  the  trial  court  that  the 
chattel  mortgage  under  consideration  cre- 
ated a  voidable  preference  within  the  mean- 
ing of  section  60,  clause  b,  of  the  federal 
Bankrupt  act. — Ibid. 

A  transfer  or  assignment  of  a  chose  in 
action  as  security  for  the  pa3inent  of  a  debt, 
will  be  recognized  and  enforced  in  equity. 
Bleakley  vs.  Xelson,  11  Dick.  674. 

Such  an  assignment  is  not  a  chattel  mort- 
gage within  the  meaning  of  the  Chattel 
Mortgage  act,  Gen.  Stat.,  p.  2112. — Ibid. 


II.  RECORDING. 

Unless  a  mortgage  of  chattels  takes  im- 
mediate possession  of  the  chattels,  or  re- 
cords his  mortgage  immediately,  his  mort- 
gage will   be   postponed   to   the  claims  of 
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Recording. 


creditors.  Immediate  possession  or  re- 
cording means  with  reasonable  dispatch. — 
Hardcastle  vs.  Stiles  &  McClav,  40  Vr.  551. 
.1.  41  Id.  829. 

Whether  the  mortgage  is  recorded  with 
reasonable  dispatch  is  a  question  of  fact 
under  the  circumstances  of  the  case,  and 
the  finding  in  the  court  below  will  not  be 
reviewed  in  this  court  where  it  has  evidence 
to  support  it. — Ibid. 

The  holder  of  a  chattel  mortgage,  which 
had  not  been  recorded,  and  which  was  not 
followed  by  an  actual  and  continued  change 
of  possession  of  the  things  mortgaged,  made 
a  sale  thereunder,  at  which  B.  bought  the 
mortgaged  goods.  Pending  the  proceedings 
to  sell,  but  before  the  sale,  the  landlord  of 
the  mortgagor  had  distrained  the  goods  for 
rent  in  arrears,  and  they  were  afterwards 
sold  under  distress  proceedings  to  one  H., 
who  took  the  same  out  of  the  possession  of 
B.  B.  afterwards  brought  suit  in  tort 
against  H.,  and  recovered  the  value  of  the 
goods.  HELD,  on  review,  that  the  chattel 
mortgage,  by  force  of  the  fourth  section  of 
the  Chattel  Mortgage  act  (Gen.  Stat.,  p. 
2113,  sec.  52),  was  void  against  creditors, 
and  that  the  sale  thereunder  conveyed  no 
title,  as  against  the  purchaser,  under  the 
distress  proceedings. — Brown  vs.  Harris,  3S 
Vr.  207. 

It  was  also  held  that  it  did  not  avail  any- 
thing in  favor  of  the  plaintiff;  that  the 
mortgagor  had  taken  the  goods  into  his  pos- 
session ten  months  after  the  mortgage  was 
delivered,  or  that  notice  of  the  existence  of 
the  mortgage  was  given  to  the  landlord 
after  the  rent  was  due  and  before  the  dis- 
tress.— Ibid. 

The  Chattel  Mortgage  act  of  May  2d. 
188.5  (Gen.  Stat.,  p.  2113),  is  not  repealed 
by  the  provisions  of  "An  act  respecting 
conveyances"  (Revision  of  1898),  approved 
June  14th,  1898  (Pamph.  L.,  p.  670),  relat- 
ing to  the  recording  of  certain  chattel  mort- 
gages and  conveyances  of  personal  property. 
— Ibid. 

A  chattel  mortgage  not  recorded  in  the 
clerk's  office  of  the  count}'  in  which  the 
mortgagor  resided  at  the  time  of  its  execu- 
tion, and  a  sale  made  under  it  by  the  mortga- 
gee, are  void  as  against  the  creditors  of 
the  mortgagor. — Bleaklev  vs.  Nelson,  11 
Dick.,  674. 

The  statute  (Gen.  Stat.,  p.  891)  declares 
that  an  unrecorded  conditional  sale  of  goods 
shall  be  void  as  against  judgment  creditors 
of  the  vendee;  and  section  6  provided  that 
every  conditional  contract  of  sale  hereafter 
recorded  as  required  shall  be  valid  as  against 
creditors  of  the  vendor,  &c,  from  tin-  time 
of  the  recording.  HELD,  that  a  conditional 
contract  of  sale,  which  was  recorded  before 
creditors  had  reduced  their  claims  to  judg- 
ment, was  valid  as  against  them. — General 
Electric  Co.  vs.  Transit  Equipment  Co.,  12 
Dick.  460. 


Right  to  set  aside  mortgages  as  void 
under  the  Chattel  Mortgage  act  (Gen.  Stat.. 
p.  2113,  sec.  4  et  seq.)  for  failure  to  record 
immediately,  does  not  pass  to  the  mortga- 
gor's assignee  for  the  benefit  of  creditors  to 
the  exclusion  of  subsequent  execution  credi- 
tors.— Wimpfheimer  vs.  Perrine,  16  Dick. 
126.     .4.  20  Id.  770. 

A  chattel  mortgage,  in  order  to  be  valid 
under  the  terms  of  the  Chattel  Mortgage  act, 
must  be  recorded  as  soon  after  its  delivery 
as  may  be  by  reasonable  dispatch  under 
the  circumstances  of  the  case. — Dunham 
vs.  Cramer,  18  Dick.  151. 

A  mortgagee  promptly  delivered  to  the 
proper  register  a  mortgage  covering  both 
real  and'personal  estate,  informing  him  of 
such  fact  and  directing  him  to  record  the 
same  accordingly.  The  register  entered  it 
as  a  real  estate  mortgage  on  his  private 
index,  and  in  about  two  weeks  recorded  it 
in  the  book  of  real  estate  mortgages. 
Nearly  thirty  days  afterwards  it  was  en- 
tered in  his  private  index  for  chattel  mortga- 
ges, and,  in  due  course  of  business,  recorded 
in  the  book  for  chattel  mortgages.  The 
register  retained  possession  of  it  in  his  office 
until  after  it  was  recorded  as  a  chattel 
mortgage.  An  inspection  of  the  instrument 
indicated  its  character.  The  private  in- 
dexes kept  by  the  register  were  not  recog- 
nized by  the  statute.  P.  L.  of  1898  pp.  686, 
687,  sec.  41,  42,  require  that  instruments 
be  recorded  without  delay.  HELD,  that 
the  mortgagee  was  entitled  to  the  benefit 
of  the  recording  acts  as  of  the  date  the 
mortgage  was  delivered  to  the  register,  and 
therefore  a  subsequent  execution  creditor 
could  not  claim  the  property  covered  by 
the  mortgage. — Von  Schuller  vs.  Commer- 
cial Investment  Building  and  Loan  Associa- 
tion, 18  Dick.  388. 

In  cases  where  personal  property  is 
mortgaged  without  change  of  possession 
the  chattel  mortgage  is  void  as  to  creditors 
of  the  mortgagor,  unless  it  be  recorded  in 
the  book  directed  by  the  chattel  mortgage 
statute  to  be  provided. — Knickerbocker 
Trust  Co.  vs.  Penn.  Cordage  Co.,  20  Dick. 
181.     See  21  Id.  305. 

Whether  the  failure  to  record  a  chattel 
mortgage  according  to  the  statute  is  the 
fault  of  the  mortgagee  or  of  the  clerk  is  not 
material.  The  statute  declares  a  chattel 
mortgage  to  be  void  as  to  creditors  of 
the  mortgagee  unless  certain  things  be  done ; 
one  of  these  is  that  it  be  recorded  according 
to  the  statute.  The  chattel  mortgage  is,  in 
law,  void  as  to  such  creditors,  unless  it  is, 
in  fact,  recorded  as  required  by  the  statute. 
—Ibid. 

Actual  transcription  of  a  chattel  mortgage 
in  the  records  is  necessary  in  order  to  make 
it  valid  as  against  creditors.— Knicker- 
bocker Trust  Co.  vs.  Penn.  Cordage  Co.,  21 
Dick.  306. 
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Recording. — Affidavit. — Construction. 


By  force  of  section  7  of  the  Chattel  Mort- 
gage act  (Gen.  Stat.,  p.  2113),  the  deposit 
of  :i  chattel  mortgage  in  the  clerk's  office 
for  record  creates  a  presumption  of  its  im- 
mediate transcript  inn  in  the  records;  and 
that  presumption  continues  so  long  as  the 
instrument  remains  in  the  office,  and  until 
it  is  actually  transcriber  1,  and  when  that  is 
done  the  presumption  becomes  conclusive. 
When,  however,  the  mortgage  is  taken 
away  from  the  clerk's  office  without  having 
been  recorded,  the  presumption  raised  by 
the  statute,  being  contrary  to  the  fact, 
ceases  to  exist,  and  the  mortgage  stands  in 
the  same  condition,  so  far  as  creditors 
are  concerned,  as  if  it  had  never  been  lodged 
for  record. — Ibid. 

By  virtue  of  the  ninth  section  of  the  Chat- 
tcl  'Mortgage  act  of  May  2d,  1885,  the 
mortgagee  will  have  priority  over  all  credi- 
tors of  the  mortgagor,  where  the  debt  or 
obligation  is  incurred  after  the  mortgage  is 
recorded,  although  it  is  not  recorded  im- 
mediately.— Wimpfheimer  vs.  Perrine,  1 
I  lob.  597. 


III.  AFFIDAVIT. 

The  affidavit  annexed  to  a  chattel  mort- 
gage stated  the  true  consideration  to  be 
8520,  "being  the  purchase  price  of  the 
within  mentioned  goods."  The  affidavit 
referred  to  the  mortgage,  which  disclosed 
that  $75  of  the  purchase  price  was  payable 
in  cash  upon  the  delivery  of  the  goods.  The 
affidavit  and  chattel  mortgage,read  together, 
fairly  disclose  the  true  consideration. — 
Metropolitan  Fixture  Co.  vs.  Albrecht,  41 
Vr.  149. 

The  affidavit  stated  that  the  sum  of  $445 
was  due  on  the  mortgage.  The  mortgage 
disclosed  that  this  balance  of  the  purchase 
price  was  payable  in  monthly  installments. 
No  part  of  the  balance  was  payable  at  the 
time  the  affidavit  was  made.  The  affidavit 
is  not  defective  for  this  reason. — Ibid. 

The  Chattel  Mortgage  act,  in  requiring 
that  there  shall  be  annexed  thereto  the 
affidavit  of  the  holder  of  the  mortgage  or 
his  agent  or  attorney,  stating  the  true  con- 
sideration of  the  mortgage,  does  not  in  ad- 
dition require  that  the  affiant,  as  a  part  of 
his  affidavit,  shall  swear  that  he  is  the  holder 
of  the  mortgage;  it  is  sufficient  if  it  appears 
by  the  introductory  recital  to  the  affidavit 
that  he  is  the  mortgagee,  and  if  by  reference 
to  the  mortgage  no  doubt  can  be  raised  as 
to  the  identity  of  mortgagee  and  affiant. — 
Black  vs.  Pidgeon,  41  Vr.  802. 

The  affidavit  must  on  its  face,  or  read  in 
connection  with  the  mortgage  to  which  it 
is  annexed,  show  how  the  relation  of  creditor 
and  debtor  arose  between  the  mortgagor 
and  mortgagee. — Ibid. 


A  chattel  mortgage  is  good,  though  the 
affidavit  is  defective,  af  agaii 
of  the  mortgagor. — Kane  vs.  Lodor,  1 1  1  lick . 
268. 

I  tie  affidavit  of  consideration  anni 
a  chattel  mortgage  must,  on  its  face,  or  by 
reference  to  the  annexed  mortgage 
how   the  relation  of  creditor  and  debtor 
arose  between  the  mortgagee  and  the  mort- 
gagor.— Dunham  vs.  Cramer,  18  Dick.  151. 

Under  the  Chattel  Mortgage  act,  declaring 
chattel  mortgages,  where  the  mortgagor  re- 
tains possession  of  the  property,  ah 
void,  unless  accompanied  by  an  affidavit 
made  by  the  holder  of  the  mortgage  or  his 
agent  stating  the  true  consideration  for  the 
mortgage,  it  must  appear  in  the  affidavit 
that  the  affiant  is  the  holder  of  the  mortgage 
or  his  agent  or  attorney. — Watson  vs.  Row- 
ley, 18  Dick.  195. 

A  valid  affidavit  cannot  be  made  by  the 
holder's  agent  or  attorney  unless  the  agency 
and  power  to  represent  the  holder  relate  to 
the  holding  of  the  mortgage. — Ibid. 

The  mortgagor  cannot  act  as  the  agent  of 
the  holder,  at  least  as  long  as  the  former  re- 
tains his  interest  in  the  property. — Ibid. 

Under  P.  L.  of  1899  ch.  54,  sec.  15,  a 
chattel  mortgage  given  by  the  assignor,  and 
void  as  against  creditors  for  failure  of  the 
holder  of  the  mortgage  to  make  the  affidavit 
required  by  the  Chattel  Mortgage  act,  is 
void  as  against  the  assignee. — Ibid. 

The  affidavit  of  the  mortgagee  annexed 
to  the  mortgage  stated  the  true  considera- 
tion of  the  mortgage  to  be  "Twenty  Thou- 
sand Dollars,  two  thousand  dollars  thereof 
in  cash  loaned  by  the  mortgagee  to  the 
mortgagor,  and  the  balance  thereof  in  work 
and  labor  performed  by  the  mortagee  for 
the  mortgagor  at  its  request."  The  evi- 
dence showed  that  this  was  not  the  true  con- 
sideration of  the  mortgagee.  HELD,  the 
mortgage  is  wholly  invalid  as  a  chattel  mort- 
gage, under  the  provisions  of  section  4  of  the 
Chattel  Mortgage  act.  Gen.  Stat.,  p.  2113. 
—Miller  vs.  Gourley,  20  Dick.  237. 


IV.  CONSTRUCTION. 

1.  Of  Mortgage. 

The  word  "due,"  in  this  case,  is  properly 
construed  to  signify  the  present  existence 
of  a  debt  pavable  hereafter. — Metropolitan 
Fixture  Co.  vs.  Albrecht,  41  Vr.  149. 

2.  Of  Statute. 

The  statutory  requirements  not  only  ex- 
tend and  apply  to  every  instrument  which 
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is  in  terms  a  mortgage,  but  also  to  every 
conveyance,  however  expressed,  which  is 
intended  to  operate  as  a  mortgage. — Dun- 
ham vs.  Cramer,  18  Dick.  151. 


V.  EXECUTION. 

In  the  absence  of  proof  of  the  date  of 
execution  of  an  undated  chattel  mortgage, 
it  cannot  be  assumed  that  it  was  executed 
prior  to  the  date  when  it  was  proved  by  the 
subscribing  witness. — Metropolitan  Fixture 
Co.  vs.  Albrecht,  41  Vr.  149. 


VI.  VALIDITY  AS  TO  CREDITORS. 

« 

By  the  statute  of  frauds,  a  chattel  mort- 
gage that  is  fraudulently  contrived  for  the 
purpose  of  defeating  creditors  is  void  at  law 
as  well  as  in  equitv. — Lobsenz  vs.  Burton,  39 
Vr.  566. 

A  mortgage  made  by  a  New  Jersey  cor- 
poration upon  personal  property  in  the  In- 
dian territory,  which  was  neither  filed  nor 
recorded  in  any  public  office  in  this  state  or 
elsewhere  pursuant  to  statute,  and  under 
which  possession  of  the  mortgaged  property 
was  not  taken  by  the  mortgagees,  is  without 
validity  as  to  creditors  of  the  corporation 
who,  upon  the  appointment  of  a  receiver, 
because  of  the  insolvency  of  the  corporation, 
and  the  receiver's  taking  possession  of  the 
property,  had  their  claim  fastened  upon  the 
property. — Hcbberd  vs.  Southwestern  Land 
and  Cattle  Co.,  10  Dick.  18. 

Capital  stock  of  a  corporation,  issued  for 
property  not  worth  five  per  cent,  of  the  par 
value  of  the  stock,  in  pursuance  of  a  scheme 
designed  to  secure  the  issue  of  the  stock  as 
fully  paid  without  value  having  been  re- 
ceived by  the  corporation  for  it,  is  not  fully 
paid  stock  in  the  hands  of  those  who  were 
cognizant  of  or  parties  to  the  scheme  and  its . 
execution. — Ibid. 

Where  purchasers  of  bonds  of  a  corpora- 
tion which  has  become  insolvent  and  has 
been  so  adjudged  and  is  being  accordingly 
dealt  with  under  the  statute,  have  received 
shares  of  capital  stock  as  a  bonus,  for  which 
they  have  not  paid  anything,  they  will  nol 
be  paid  a  dividend,  upon  their  bonds  until  it 
shall  be  ascertained  whether  they  will  I"' 
subject  to  calls  by  reason  of  their  stock, 
and  they  shall  have  responded  to  calls  made, 
t<>  the  end  that  there  may  be  offset  against 
the  dividends. — Ibid. 

The  bonds  of  such  corporation,  issued 
pursuant  to  a  further  fraudulent  scheme  to 
put  such  bonds  in  circulation  without  value 
having  been  paid  for  them,  having  the 
qualities  of  commercial  paper  in  the  hands 


of  innocent  holders  for  value  before  matur- 
ity, are  valid  obligations  of  the  company  to 
the  extent  of  the  value  paid  for  them. 
—Ibid. 

D.,  the  president  of  the  S.  W.  L.  <fe  C.  Co., 
drew  a  note  for  810,000,  to  his  individual 
order,  signing  it  with  the  name  of  the  com- 
pany, by  himself  as  its  president,  and  en- 
dorsed it  and  presented  it  for  discount  at  a 
bank.  With  it  he  presented  to  the  bank  a 
statement,  signed  by  one  H.,  who  was  re- 
presented to  be  "in  charge"  of  the  company, 
which  exhibited  that  the  company  was  in- 
debted to  D.  in  a  larger  sum  than  the 
amount  of  the  note.  The  bank  discounted 
the  note  and  passed  the  proceeds  to  the 
individual  credit  of  D.  HELD,  that  the 
note  was  a  valid  claim,  in  the  hands  of  the 
bank,  against  the  company,  though  in  fact 
it  owed  D.  only  $55,  the  bank  having  taken 
the  note  in  good  faith  and  before  maturity. 
—Ibid. 

D.  used  the  proceeds  of  the  note  to  buy 
cattle,  which  he  put  upon  the  cattle  range 
belonging  to  the  company.  HELD,  that 
a  trust  was  impressed  on  the  cattle  in  favor 
of  the  company. — Ibid. 

The  receiver  of  the  company  took  actual 
possession  of  the  cattle  and  sold  them. 
HELD,  that  his  right  to  the  proceeds  of  sale 
is  superior  to  the  claim  of  a  mortgagee  of 
the  cattle  who  never  was  in  possession  of 
them. — Ibid. 

A  debtor  in  failing  circumstances  may 
secure  one  or  more  creditors  by  chattel 
mortgage  in  preference  to  others;  and  such 
a  chattel  mortgage,  if  honestly  given  simply 
to  secure  the  favored  creditor  and  without 
any  design  to  benefit  the  debtor,  or  to 
hinder  his  other  creditors,  is  a  valid  security. 
Milton  vs.  Boyd,  4  Dick.  Ch.  Rep.  142 
distinguished. — Green  vs.  McCrane,  10  Dick. 
436. 

A  mortgage  can  be  declared  fraudulent 
against  creditors  on  a  bill  to  foreclose  only 
when  the  creditors  raise  that  issue  by  their 
answer. — MacFarlane  vs.  Richardson,  11 
Dick.  191. 

Goods  were  delivered  under  a  lease  with 
a  privilege  of  purchasing  them  at  a  named 
price;  subsequently  the  lessee  was  enabled 
to  buy  them  outright,  he  agreeing  that  a 
mortgage  should  be  given  to  secure  the 
purchase  money  advanced  by  the  mort- 
gagee, and  such  a  mortgage  was  given.  The 
goods  were  placed  on  premises  which  had 
been  demised  to  the  mortgagor  by  a  lease 
containing  a  covenant  that  "improvements 
made  upon  the  said  premises"  the  lessee 
should  leave  undisturbed  for  the  benefit  of 
the  premises  without  charge.  HELD,  the 
title  of  the  mortgagor  to  the  goods  was  in 
the  nature  of  a  transitory  seizen.  and  the 
purchase  money    mortgage    preceded    any 
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fighl  of  the  lessor  under  the  covenant  in  the 
lease  of  the  premises. — Ames  vs.  Trenton 
Brewing  Company,  II  Dick.  309.  A.  12  Id, 
347. 

Where  the  mortgagor  of  a  stock  of    ! 
sold  it  i"  a  company  which  took  it  subject 
to  the  encumbrances,    I >i 1 1  did  not  assume  | 
the  mortgage  debt,  it  never  became  the  pei 
sonal  obligation  of  the  company  so  as  to 
entitle  the  mortgagee  to  recover  it   from 
the   company's  receiver. — Nugent    i       Mc 
Neil  Shoe  Company,  17  Dick.  583, 

Where  the  mortgagor  of  a  stock  of  shoes 
sold  it  to  a  company  which  took  subject  to 
the  encumbrances,  but  <lhl  not  assume 
the  mortgage  debt,  it  never  became  the 
personal  obligation  of  the  company  so  as  to 
entitle  the  mortagagee  to  recover  it  from 
i  tie  company's  receiver. — Ibid. 

\  chattel  mortgage  which  does  not  com- 
ply with  the  provisions  of  the  Chattel  Mort- 
gage   act   is  void  as  against   the  creditors 

0i  the  mortgagor,  irrespective  of  the  exist- 
ence of  bad  faith  or  intention  to  defraud  in 
the  taking  of  the  mortgage. —  Dunham  vs. 
Cramer,  18  Dick.  151. 

'  A  chattel  mortgage,  which,  by  the  statute 
is  absolutely  void,  against  the  creditors  of 
the  mortgagor,  should  not  be  allowed  to 
interfere  with  the  right  of  such  a  creditor 
to  collect  his  debt  in  the  most  speedy  and 
efficacious  manner. —  Boice  vs.  Conover,  18 
Dick.  273. 

The  cancellation  of  a  mortgage  by  a  trus- 
tee, under  an  assignment  thereof,  for  the 
purpose  of  increasing  the  property  of  the 
party  chargeable  with  the  payment  thereof 
so  as  to  obtain  a  further  credit  for  such 
party,  with  the  knowledge  of  the  creditors, 
is  illegal.— Carter  vs.  Carter,  1$  Dick.  726. 
A.  20  Id.  766. 

The  record  of  a  chattel  mortgage  in  the 
real  estate  mortgage  book  does  not  relieve 
the  chattel  mortgage  of  its  invalidity  as  to 
the  creditors  of  the  mortgagor. — Knicker- 
bocker Trust  Co.  vs.  Penn.  Cordage  Co.,  20 
Dick.  181.     See  21  Id.  305. 

Creditors  of  the  mortgagor  who  have 
claims  in  their  own  right  before  the  chattel 
mortgage  is  recorded,  or  who  acquire  by  as- 
signment claims  which  accrued  before  \he 
mortgage  is  recorded,  will  be  entitled  to 
priority  over  the  mortgagee,  and  may  on 
recovery  of  judgment  assert  their  rights, 
notwithstanding  a  voluntary  assignment  by 
the  mortgagor  for  the  equal  benefit  of  credi- 
tors.— Wimpfheimer  vs.  Perrine,  1  Rob.  597. 


VII.  HOUSEHOLD  GOODS. 

The  act  of  March  7th,  1893  (Gen.  Stat.. 
p.  2111,  sec.  41),  declares  that  any  chattel 


upon  iiou  i  hold  [ I  and  furni- 
ture in  the  use  and  possession  of  any  family 
in  this  state,  not  given  to  secure  the  p 

ney  for  the  goods,  &c,  shall  be  void  unless 

igned,  A'.,  bj  both  the  husband  and  wife 

Of  the  family.      HELD,  that  it  inn    I 

by  allegation  and  proof  that  the  household 

goods  were  in  the  use  of  the  family 

as  in  their  mete  possession,  before  the  act 

would  be  applied.      Sen, ble  that  if  the  mort- 

ided   not   only   householi 

luit   also  other  property,  and  the  ai 
applied,  it  would  be  held  in  equity  to  make 
the  mortgage  void  only  as  to  the  hi 
goods. — Green  vs.  McCrane.  In  Dick.  4:i0. 

A  chattel  mortgage  which  includi 
hold  goods  will  not  be  declared  to  be  void 
under  the  act  of  March  17th,  1893  (Gen. 
Stat.,  p.  2111,  sec.  41),  solely  because  the 
wife  of  the  mortgagor  did  not  sign  it.  To 
raise  this  point,  all  the  elements  of  avoidance 
named  in  that  statute  must  affirmatively 
appear.  It  must  be  shown  that  the  mort- 
gage was  not  given  to  secure  the  payment 
oi  the  purchase  money  of  the  goods'mort- 
gaged,  and  that  the  household  goods  in- 
cluded in  the  mortgage  were  in  the  use  and 
possession  of  a  family  in  this  state. — Dun- 
ham vs.  Cramer,  IS  Dick.  151. 


VIII.  FORECLOSURE. 

A  first  mortgagee  of  chattels  has  no  right 
until  his  mortgage  debt  is  due  to  take  fnjrn 
the  mortgagor  the  possession  of  the  chattels 
mortgaged,  unless  an  attempt  is  made  to 
remove  the  goods  from  the  county. — Finkel 
vs.  Lepkin,  33  Vr.  580. 

A  second  mortgagee,  whose  mortgage  debt 
is  past  due,  may  take  possession  of  the  goods 
and  sell  the  right,  title  and  interest  of  the 
mortgagor  in  them.  The  purchaser  under 
such  sale  will  stand  in  the  place  of  the 
mortgagor  and  hold  title  to  them  subject  to 
the  prior  mortgage,  and  to  the  exercise  by 
the  prior  mortgagee  of  all  the  rights  he  would 
have  had  as  against  the  mortgagor  to  take 
and  sell  the  property  when  his  mortgage 
debt  matures. — Ibid. 

Where,  in  a  suit  to  foreclosure  a  chattel 
mortgage,  the  answer  does  not  set  up  the 
defence  that  the  mortgage  was  not  recorded 
immediately,  as  required  by  Gen.  Stat.,  p. 
2113,  a  decree  cannot  be  made  holding  the 
mortgage  invalid  on  such  grounds. — Mac  - 
Farlane  vs.  Richardson,  11  Dick.  191. 

In  an  action  to  foreclose  a  chattel  mort- 
gage given  by  a  corporation  and  assigned  to 
complainants,  it  was  no  defence  that  com- 
plainants were  indebted  to  the  company 
for  the  money  with  which  it  was  to  corn- 
.mence  business. — Kane  vs.  Lodor,  11  Dick. 
268. 


CHATTEL  MORTGAGE,  VIII,  IX,   X. 


Foreclosure. — Parties. — Lien. 


Where  a  bill  to  foreclose  a  chattel  mort- 
gage joined  the  mortgagor's  assignee  for 
benefit  of  creditors,  who  moved  to  dismiss 
as  to  him  because  the  bill  showed  the  mort- 
gage to  be  void  as  to  him,  the  fact  that  the 
mortgage  was  valid  as  to  the  mortgagor  was 
no  ground  for  denial  of  the  assignee's  motion, 
the  validity  of  the  mortgage  as  to  him  being 
the  only  question  before  the  court. — Watson 
vs.  Rowley,  18  Dick.  195. 

A  chattel  mortgagee  filed  a  foreclosure 
bill  making  the  mortgagor's  assignee  for 
the  benefit  of  creditors  a  party.  It  ap- 
peared from  the  bill  that  the  mortgage  was 
void  as  to  the  assignee,  but  there  was  no 
allegation  as  to  whether  or  not  the  mort- 
gaged property  was  needed  for  the  pay- 
ment of  the  other  creditors.  HELD,  that 
in  the  absence  of  any  allegation  that  the 
other  property  was  sufficient  to  satisfy  the 
claims  of  other  creditors,  the  assignee's  mo- 
tion to  dismiss  as  to  him  would  not  be  de- 
nied, because  it  did  not  affirmatively  appear 
from  the  bill  that  the  mortgaged  property 
was  needed  to  satisfy  the  other  claims.— 
Ibid. 

The  question  whether  the  mortgage  of  a 
leasehold  is  violative  of  a  covenant  in  a  lease 
against  assignments,  so  as  to  work  a  for- 
feiture of  the  leasehold,  is  rendered  imma- 
terial, in  proceedings  to  foreclose  the  mort- 
gage, by  a  foreclosure  sale;  the  risk  of  the 
question  being  taken  by  the  purchaser,  and 
the  contest  thereafter  concerning  merely 
the  proceeds  of  the  sale. — Lembeck  &  Betz 
Eagle  Brewing  Co.  vs.  Kelly,  18  Dick.  401. 

Executors  of  a  deceased  mortgagor  of  a 
leasehold  may,  on  foreclosure,  interpose,  in 
behalf  of  creditors  whose  claims  accrued 
before  the  recording  of  the  mortgage,  the 
defence  that  the  mortgage  was  void  as 
against  such  creditors  by  reason  of  failure 
to  immediately  record  it,  and  want  of  change 
of  possession. — Ibid. 


IX.  PARTIES. 

1.  Husband  and  Wife. 

A  chattel  mortgage  made  by  a  husband 
directly  to  his  wife,  without  the  intervention 
of  trustees,  is  good  in  equity. — Garwood  vs. 
Garwood,  11  Dick.  1205. 

2.  Corporations. 

A  chattel  mortgage  by  a  corporation, 
authorized  by  do  facto  stockholders  only,  is 
good  as  to  third  persons. — Kane  vs.  Lodor, 
1 1  Dick.  268. 


X.  LIEN. 
I.  Extent  of. 

The  lien  of  a  chattel  mortgage  of  a  retail 
stock  of  goods  at  the  time  of  enforcement 
rests  only  on  the  goods  in  stock  at  the  time 
the  mortgage  was  executed. — Kane  vs. 
Lodor,  11  Dick.  268. 

A  chattel  mortgage  upon  all  "seeds  and 
crops  of  whatever  kind  or  description,  now 
in  the  ground  or  hereafter  to  be  planted, 
upon  the  farm  where  we  now  reside"  given 
by  a  farmer  and  seed  raiser  residing  on  his 
farm,  where  in  the  ordinary  course  of  hus- 
bandry he  raises  crops,  duly  verified  and 
recorded,  is  a  valid  lien  upon  an  after- 
planted  crop  grown  upon  that  farm,  as 
against  mortgages  thereon,  created  after 
the  crop  was  severed. — Cumberland  Na- 
tional Bank  vs.  Baker,  12  Dick.  231. 

A  chattel  mortgage  made  upon  any  per- 
sonalty in  which  the  mortgagor  has  either 
an  actual  or  a  potential  property  will  be  rec- 
ognized at  law,  but  equity  will  support 
mortgages  or  assignments  of  contingent 
interests  and  expectations  and  of  things 
which  rest  in  possibility  only. — Ibid. 

A  mortgage  covering  after  acquired  pro- 
perty of  the  mortgagor  does  not  include 
chattels  delivered  to  him  under  a  conditional 
contract  of  sale. — General  Electric  Co.  vs. 
Transit  Equipment  Co..  12  Dick.  460. 

In  the  absence  of  special  equities,  such  a, 
the  purchase  of  the  progeny  without  notices 
the  progeny  of  mortgaged  animals  follows 
the  mortgage,  although  it  is  not  expressly 
si  i  si  ipulated  therein. — Cumberland  Bank  vs. 
Baker,  12  Dick.  569. 

Where  the  machines  came  upon  the 
premises  as  completed  articles  of  merchan- 
dise, are  fastened  to  the  floors  by  adjusta- 
ble attachments,  for  the  purpose  of  keeping 
them  from  displacement  while  in  use  by 
the  application  of  the  power,  are  in  no  way 
built  or  incorporated  into  the  real  estate, 
can  be  removed  without  injury  either  to 
themselves  or  to  the  building  in  which  they 
are  located,  they  will  be  held  to  remain 
personal  property. — Knickerbocker  Trust 
Co.  vs.  Penn.  Cordage  Co.,  17  Dick.  624. 

Although  the  proofs  may  show  that  the 
machines  were  adapted  to  the  uses  of  tli.it 
portion  of  the  realty  where  they  were  placed, 
yet  if  they  fail  also  to  show  actual  annexa- 
tioii,  and  an  intention  permanently  to  annex 
them  to  the  freehold,  their  conversion  into 
real  estate  will  not  be  declared. — Ibid. 

Whether  machines,  &c,  brought  upon 
the  mortgaged  premises  have  by  the  acts  ><( 
the  mortgagor,  been  converted  into  and  be- 
come part  of  the  real  estate,   depends  upon 
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i  i.  Estoppel  by  Covenant. — Liquor  License. 


three  points:  (1)  actual  annexation  of  some 
sort;  (_')  application  to  the  uses  to  which 
that  part  of  the- realty  which  the; 

nexed  lias  been  approprial  <  (I;  CI)  1  lial  I  hey 
were  annexed  with  the  intention  that  they 
should  become  a  permanent  acce  sion  to  the 
freehold.  Each  case  must  be  determined 
accordingl}',  as  the  facts  proven  show  the 
existence  of  all  these  conditions. — Ibid. 

A  mortgage,  executed  both  as  a  real  estate 

and  a   chat  tel   mortgage,  wa      re led   onh 

as  a  real  estate  mortgage.  The  mot  t|  agi 
took  ho  possession  of  the  chattels.  On 
foreclosure  of  the  mortgage  it  will,  as  against 
the  creditors  of  I  he  mortgagor,  I"'  held  to 
be  void  as  a  chattel  mortgage,  and  to  be 
forceful  upon  the  portion  of  the  mortgaged 
premises  which  is  real  estate. — Ibid. 

Where  a  partner  continuing  a  shoe  busi- 
ness  gave   a    chattel   mortgage   to   his   late 

partner  on  the  1 k  accounts  due  to  thi 

dissolved  firm,  it  imposed  a  lien  on  them. 

but  not  on  the  money  collected  On  such  ac- 
counts by  a  c pany  which  purchasei 

business  from  the  mortgagor,  the  money 
being  mixed  with  other  money  and  used  in 
the  regular  course  of  the  company's  business. 

— Nugenl    vs.    McNeil   Shoe   C pany,   17 

Dick.  583. 

Where  a  continuing  partner  of  a  firm  gave 
a  chattel  mortgage  to  the  other  partner,  on 
the  book  accounts  and  afterwards  sold  the 
business  to  a  company,  the  mortgagee  is 

entitled  to  claim  from  its  assets  whatever 
the  company  collected  on  such  accounts, 
as  an  unpreferred  creditor,  as  for  money 
received  to  his  use. — Ibid. 

Where  a  chattel  mortgage  sold,  under  hi- 
mortgage,  machines  put  on  the  premises  by 
a  purchaser  of  the  business  from  the  mort- 
gagor, which  were  distinct  from  the  property 
mortgaged,  and  capable  of  identification, 
he  is  answerable  for  their  value. — Ibid. 

A  chattel  mortgage  of  a  stock  of  drugs 
and  fixtures  covered  the  goods  mentioned 
in  a  schedule  thereto  annexed,  and  also  all 
other  merchandise  and  personal  property 
which  the  mortgagor  may,  while  the  instru- 
ment remains  in  force,  place  on  the  premises 
by  way  of  replenishment  or  addition  to  the 
stock.  While  the  mortgage  was  in  force, 
the  stock  changed  hands  several  times,  the 
several  successive  owners  buying  subject  to 
the  mortgage,  and  all,  excepting  the  last, 
assuming  payment  of  the  mortgage  debt. 
The  last  purchaser  made  a  collateral  agree- 
ment with  the  mortagee  by  which  notes 
which  he  gave  for  property  were  to  be  en- 
dorsed to  the  mortagee,  and  on  payment 
therei  .1  the  latter  was  to  cancel  the  mortgage. 
HELD,  that  the  mortgage  not  only  covered 
the  chattels  which  had  been  placed  on  the 
premises  by  the  mortgagor  in  the  way  of 
addition  to  the  stock  on  hand,  but  that  it 
was  also  a  lien  on  those  so  placed  on  the 


premises  by  all  the  subsequent   puri 
<i   i  in     tock,  superior  to  the  liens  of  judg- 
ment creditors  subsequently  levying  on  the 
property.-  -Stoll  vs.  Sibson,  20  Dick.  552. 

A  chattel  mortgage  will  cover  .after- 
acquired  property  only  when  such  intention 
clearlj  appear-  in  the  instrument. — Cun- 
ningham vs.  Alryan  Woolen  Mills,  :i  Hob. 
710. 

2.  Subordination  of. 

\  eliai  1 1  ]  mot  tgage  given  by  a  mercantile 
corporal  ioi  as  to  it  or 

other  creditors,  by  the  fact  that  it  was  dc- 

01  of  the 

premises  in  which  the  company  did  business, 
in  pledge,  to  carry  out  an  agreement  by 
which  the  lien  of  such  moi  I 
subordinated  to  the  lien  of  a  new  mortgage 
made  to  such  landlord  for  rent. — Kane  vs. 
Lodor,  11  Dick.  268. 

v,  ben    two  chal  te]  mortgages  an 

to   be   made,   and   all  the   pa 
quainted  with   tin-  considerations  of  both 
mortgages,  and  with  tins  knowledge  it   is 
ie  shall  have  priority,  it  does 
not  lie  with   the  nnui . 

to  the  priority  of  the  other,  to  dispute  its 
validity  because  it  was  given  to  secure  a 
ing    debt.— Cumberland     National 
J  I  lick.  231. 


XI.  ESTOPPEL  BY  COVENANT. 

Where  sellers  of  mortgaged  personalty 
covenant  "to  warrant  and  defend  the  sale 
against  all  and  every  person  whatsoever," 
and  the  mortgage  is  subsequently  assigned 
to  them,  they  are  estopped  to  enforce  it. — 
Kane  vs.  Lodor,  11  Dick.  268. 


XII.  LIQUOR  LICENSE. 

An  attempted  chattel  mortgage  of  a  liquor 
license  wdll  be  presumed  to  be  an  attempt  to 
mortgage  the  privilege  conferred  by  the 
license,  and  not  the  paper  license  as  a  chattel 
of  independent  intrinsic  value,  unless  the 
contrary  clearlv  appears. — Feigenspan  vs. 
Mulligan,  18  Dick.  179.     A.  19  Id.  7!>2. 

A  liquor  license,  being  a  mere  privilege, 
and  not  a  property  right,  is  incapable  of 
being  the  subject  of  a  chattel  mortgage, 
either  under  the  general  law  or  under  the  act 
of  March  2Sth,  1892  (Gen.  Stat.,  p.  1823,  see. 
195).  as  the  statute  does  not  make  the 
privilege  a  property  right. — Ibid. 
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Liquor  License. — Subrogation. 


The  holder  of  a  liquor  license  in  a  city  of 
the  second  class  executed  an  instrument  in 
the  form  of  a  chattel  mortgage,  purporting 
to  convey  the  license,  by  which  the  mort- 
gagee, on  default,  was  authorized  to  sell  the 
license  for  the  best  price  obtainable.  The 
mortgagee,  on  default,  made  no  effort  to 
secure  the  consent  of  the  city  to  a  transfer 
of  the  license,  which  it  was  empowered  to 
authorize  by  the  act  of  March  28th,  1892 
(Gen.  Stat.,  p.  1S23.  sec.  195),  but  adver- 
tised the  license  for  sale  in  connection  with 
other  property  covered  by  the  mortgage, 
and  purchased  the  license  and  other  pro- 
perty for  a  lump  sum.  HELD,  that  the 
relation  of  the  mortagagee  to  the  property 
was  not  changed  by  the  sale,  but  was  to  be 
determined  from  the  instrument  itself. — 
Ibid. 

Where  it  does  not  appear  that  the  mort- 
gage is  restricted  to  Ihe  written  license  in- 
dependently of  the  privilege  granted  there- 
by, the  mortgage  will  not  be  construed  to 
entitle  the  mortgagee  to  the  possession  of 
the  written  license  merely  for  the  purpose 
of  preventing  the  mortgagor  from  conduct- 
ing his  business. — Ibid. 

The  instrument  containing  a  requirement 
that  the  sale  of  the  mortgaged  property  on 
default  shall  be  "for  the  best  price  obtain- 
able," the  mortgagee  is  not  entitled  to  sell 
the  license  at  a  foreclosure  sale,  or  to  the 
possession  thereof  for  the  purpose  of  such 
sale,  when  it  does  not  appear  that  he  has 
obtained  the  consent  of  the  city,  under  the 
act  of  March  28th,  1892  (Gen.  Stat.,  p.  1823, 
sec.  195),  to  a  transfer  of  the  license,  or  that 
the  consent  of  the  city  thereto  has  been  re- 
fused, without  regard  to  whether  the  instru- 
ment be  construed  as  a  pledge  of  the  privi- 
lege granted  by  the  written  license,  subject 
to  a  condition  subsequent  that  the  city  con- 
sent thereto,  or  whether  it  be  regarded  as  a 
mortgage  of  the  written  license  as  a  chattel, 
as  even  in  the  latter  case  it  would  not  be  a 
sale  for  the  best  price  obtainable  if  discon- 
nected with  the  privileges  granted  thereby. 
—Ibid. 

The  provision  of  the  instrument  author- 
izing the  mortgagee,  in  case  of  default,  to 
take  possession  of  the  property  and  sell  the 
same  for  the  best  price  obtainable,  does  not 
authorize  the  mortgagee  to  take  possession 
of  the  license  except  for  the  purpose  of  sale 
in  accordance  with  the  terms  of  the  instru- 
ment.— Ibid. 

In  a  suit  to  restrain  the  enforcement  of  a 
note  and  mortgage  given  to  defendant  brew- 
ing company  as  a  pari  of  a  transfer  of  a 
saloon  business  to  complainant,  evidence 
held  to  establish  a  parol  agreement  at  the 
time  such  securities  were  executed  that 
defendant  company  would  not  enforce  them 
so  long  as  complainant  purchased  his  beer  of 
it. — O'Brien  vs.  Paterson  Brewing  &  Malt- 
ing Co.,  3  Hob.  117. 


Complainant  purchased  a  saloon  located 
in  a  building  the  lease  to  which  was  subject 
to  termination  on  short  notice,  having  no 
valuable  good  will,  agreeing  to  pay  in  cash 
the  value  of  the  stock  on  hand,  and  to  give  a 
mortgage  to  defendant  brewing  company 
for  the  amount  of  an  indebtedness  owing 
by  the  seller  of  the  saloon  to  defendant  for 
beer,  advances,  &c,  the  amount  of  which 
was  largely  in  excess  of  the  value  of  the 
fixtures,  under  an  agreement  that  the 
securities  should  not  be  enforced  so  long  as 
complainant  purchased  beer  from  defendant. 
HELD,  that  complainant,  on  ceasing  to 
purchase  defendant's  beer,  was  entitled  to 
restrain  the  enforcement  of  the  note  and 
mortgage  on  tendering  to  defendant  the 
reasonable  value  of  the  fixtures. — Ibid. 


XIII.  SUBROGATION. 

A  mortgagor  who  did  not  owe  the  mort- 
gage debt,  nevertheless  warranted  the  mort- 
gaged chattels  to  the  mortgagee,  the  latter 
having  failed  to  comply  with  the  statute  so 
as  to  render  his  mortgage  valid  against  tho 
creditors  of  the  mortgagor,  one  of  those 
creditors  levied  upon  and  sold  the  chattels 
to  satisfy  his  judgment.  HELD,  that  the 
mortgagee  was  entitled  to  be  subrogated 
to  the  lien  of  that  judgment  upon  the  mort- 
gagor's lands. — Boice  vs.  Conover,  IS  Dick. 
273. 

A  chattel  mortgage  was  held  invalid 
against  a  judgment  creditor  under  the 
Registry  acts,  and  the  proceeds  of  sale  of 
the  chattels,  which  proceeds  were  in  court, 
were  directed  to  be  paid  first  to  the  judg- 
ment creditor.  The  judgment  debtor  then 
paid  the  judgment  by  his  mortgage  on  his 
own  lands,  and  had  the  judgment  assigned 
for  his  benefit  to  the  mortgagee  of  the  lands, 
who  (through  their  common  attorney)  re- 
ceived, for  the  benefit  of  the  debtor,  tho 
money  paid  out  of  court  to  him  as  assignee 
of  the  judgment.  On  an  appeal  subse- 
quently taken  the  chattel  mortgagee  was 
held  to  be  subrogated  to  the  judgment. 
HELD,  (1)  this  payment  of  the  judgment 
by  the  debtor  himself  discharged  the  lien 
of  the  judgment  from  the  lands  of  the 
parties  to  this  suit  (other  than  the  jm la- 
ment debtor),  -who  claimed  title  under  a 
partition  made  pendente  lite,  but  before 
decree  for  subrogation  to  the  judgment, 
subsequently  made  in  favor  of  the  chattel 
mortgagee.  HELD,  (2)  the  chattel  mort- 
gagee, by  reason  of  this  payment  of  the 
judgment  by  the  debtor,  was  entitled  to 
the  proceeds  of  the  sale  of  the  mortgaged 
chattels  paid  out  of  court  to  the  assignee  of 
the  judgment  for  the  benefit  of  the  <l>l,i,  ,. 
and  as  this  payment  was  not  disc] 
the  court  at  the  hearing  upon  which 
for  subrogation  was  made,  the  jm 
creditor,   the   assignee   and   the  judgment 
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debtor  an-  estopped  from  denying  the 
existence  of  the  judgment  for  the  purpose 
of  giving  the  mortgagee  the  benefit  of  the 
subrogation  as  against  lands  owned  by  the 
debtor  at  the  time  of  the  decree,  and  for 
compensating  the  mortgagee  by  reason  of 
the  discharge  of  the  judgment  from  the 
lands  of  other  parties  to  the  suit,  originally 
liable  to  the  judgment. — Boice  vs.  Conover, 
3  Rob.  580. 


Where  there  is  a  voluntary  assignment  by 
the  mortgagor  for  the  equal  benefit  of  credi- 
tors the  assignee  may  set  aside  the  chattel 
mortgage  given  by  the  mortgagor,  when  it 
is  fraudulent,  to  the  extent  that  the  property 
is  needed  for  the  payment  of  debts,  but  tie 
cannot  intervene  to  set  it  aside  when  11  i- 
given  in  good  faith  for  value,  becau 
mortgagee  has  failed  to  record  it  as 
statute  requires. — Ibid. 


XIV. 


ASSIGNEE  AND  ASSIGN= 
MENT. 


A  bona-fide  assignee  for  value  of  a  mort- 
gage takes  it  free  from  all  latent  equities 
existing  in  favor  of  third  parties. — Tate  vs. 
.Security  Trust  Co.,  18  Dick.  559. 

The  right  of  a  creditor,  under  Gen.  Stat 
p.  2113,  sec.  52,  to  avoid  an  unrecorded 
chattel  mortgage  of  his  debtor,  passes  to  hi* 
assigns  on  the  assignment  of  the  debt. — 
Wimpfheimer  vs.  Perrine,  16  Dick.  126. 
A.  20  Id.  770. 

The  rights  obtained  by  a  judgment  credi- 
tor on  the  issuance  and  delivery  of  an 
execution  pass  on  an  assignment  of  the 
judgment  thereafter,  and  may  be  enforced 
by  the  assignee  for  the  purpose  of  avoiding 
unrecorded  chattel  mortgages  of  the  judg- 
ment debtor. — Ibid. 

The  president  of  a  trust  company,  acting 
as  attorney  for  other  parties,  negotiated  the 
execution  of  a  mortgage  to  his  clients.  The 
mortgage  was  subsequently  assigned  to  the 
trust  company,  it  not  appearing  who  con- 
ducted this  transaction  on  its  behalf. 
HELD,  that  the  company  was  not  charge- 
able with  any  knowledge  its  president  may 
have  had  in  regard  to  the  purpose  for  which 
the  mortgage  was  given. —  Tate  vs.  Security 
Trust  Co.,  18  Dick.  559. 

An  assignee  taking  a  mortgage  a*  a  col- 
lateral security  for  pre-existing  debts,  with- 
out delivering  up  the  evidence  of  such  debts, 
was  not  a  purchaser  for  value. — Ibid. 

A  mortgage  of  §4,000  was  given  to  secure 
a  note  of  $3,000.  The  mortgagee  assigned 
the  mortgage  to  a  trust  company  as  security 
for  the  note  and  other  pre-existing  debts. 
HELD,  that  the  equity  of  the  mortgagor  to 
have  the  mortgage  reassigned  to  him  on 
payment  of  the  note  was  superior  to  the 
equity  of  the  trust  company  to  hold  it  for 
the  pre-existing  debts. — Ibid. 

Under  an  involuntary  assignment  the 
receiver  or  assignee  may  set  aside  a  chattel 
mortgage  for  fraud,  or  for  neglect  of  the 
mortgagee  to  have  it  recorded  according  to 
the  requirement  of  the  statute. — Wimp- 
heimer  vs.  Perrine,  1  Rob.  597. 


XV.  CANCELLATION. 

R.  executed  to  M.  a  chattel  mortgage  to 
secure  certain  notes  of  a  firm  of  which  he 
a  member.  These  notes  were  fully 
paid.  The  allegation  of  the  bill  was  that 
M.  claimed  to  hold  the  mortgage  by  assign- 
ment fi  >r  a  debt  due  from  R.  to  him.  HELD, 
that  the  defence  being  of  a  character  plain 
and  palpable,  and  within  the  command  of 
the  party  at  any  time,  in  the  absence  of  any 
allegation  that  there  was  any  agreement 
thai  the  mortgage  should  stand  as  security 
for  monev  due  from  R.  personally  to  M.  a 
case  for  the  affirmative  remedy  of  cancel- 
lation had  not  been  made  out. — Reeves  vs. 
McCracken,  3  Rob.  203. 


CHECKS. 

Cross  References.    Banks  and  Bank= 
ing;  Bills  and  Notes. 

The  payee  of  a  check  drawn  upon  a  bank 
in  New  Brunswick  endorsed  it  generally, 
and  deposited  it  to  his  account  in  a  bank  in 
Washington;  the  Washington  bank  for7 
warded  it  to  the  New  Brunswick  bank  for 
collection;  the  latter  bank  paid  it,  by  mis- 
take, as  alleged.  HELD,  that  there  was  no 
privity  between  the  New  Brunswick  bank 
and  the  payee  of  the  check  to  support  an 
action  by  the  former  against  the  latter  to 
recover  the  amount  of  the  check  as  for 
money  paid  bv  mistake. — National  Bank  of 
New  Jersey  vs.  Berrall,  41  Vr.  757. 

The  holder  of  a  check  has  no  contract 
with  the  bank  on  which  it  is  drawn,  and  no 
legal  right  to  exact  its  payment.  Creveling 
vs.  Bloomsbury  National  Bank,  17  Vr. 
255.  approved. — Ibid. 

Where  a  bank  receives  in  the  ordinary 
course  of  business  a  check  drawn  upon  it 
and  presented  by  a  bona-fide  holder  who  is 
without  notice  of  the  fact  that  payment 
thereof  has  been  stopped,  and  the  bank  pays 
the  amount  of  the  check  to  such  holder,  it 
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cannot  afterwards  recover  back  the  money 
as  paid  by  mistake,  on  the  ground  that  pay- 
ment of  the  check  had  been  countermanded 
by  the  drawer. — Ibid. 

Evidence  tending  to  show  the  length  of 
time  taken  by  a  check  to  pass  through  a 
clearing  house  and  be  paid,  after  its  deposit 
in  bank,  is  competent  and  material  upon  an 
issue  which  involves  the  question  whether 
a  sale  of  chattels,  which  had  been  seized  by 
the  sheriff  under  an  execution,  was  made 
by  the  judgment  debtor,  prior  to  the  sheriff's 
levy,  and  on  the  day  on  which  the  check 
given  for  the  purchase  money  bore  date,  or 
whether  il  was  made  subsequent  to  the  levy, 
and  the  check  antedated  by  the  purchaser 
for  the  purpose  of  aiding  the  judgment 
debtor  in  an  attempt  to  defeat  the  plaintiff 
in  execution  in  the  collection  of  his  claim. — 
Runsdorff  vs.  Coriell,  43  Vr.  13. 

Certified  checks,  when  used  and  accepted 
as  money  in  payment  of  debts,  must  be 
treated  as  money  and  are  entitled  to  the 
same  protection. — Fidelity  Trust  Co.  vs. 
Baker,  15  Dick.  170. 

After  the  loss  of  three  cashier's  checks 
the  bank  offered  to  pay  the  amount  due 
thereon,  which  was  not  disputed,  on  being 
indemnified  against  having  to  pay  the 
original  checks.  The  payee  afterward  began 
a  suit  at  law  on  the  checks  without  tendering 
indemnity.  HELD,  that  equity  has  juris- 
diction to  restrain  such  suit  and  to  adjust 
the  rights  of  the  parties. — Clinton  National 
Bank  vs.  Stiger,  1  Rob.  522. 

Quaere.  Has  a  court  of  law  jurisdiction 
over  a  suit  on  a  lost  check? — Ibid. 


CHILDREN. 

Cross     References.    After=born  Child; 
Bastardy;  Divorce;   Infants. 

There  is  nothing  in  the  mere  existence  of 
building  materials  as  an  obstruction  in  the 
street  that  denotes  an  invitation  to  the 
passer-by,  or  the  idler  or  playful  child,  to 
use  the  materials  for  his  own  purposes, — 
Friedman  vs.  Snare  &  Triest  Co.,  42  Vr.  605. 

The  fact  that  building  materials  lying  hi 
the  street  may  be  so  arranged  as  to  be  at- 
tractive to  children  as  a  place  for  play ,  or  as  a 
resting  place  during  or  after  play,  does  not 
impose  upon  the  land  owner  or  his  agent  a 
duty  to  so  arrange  and  maintain  the  ma- 
terials as  to  render  them  safe  for  such  uses. 
In  such  cases  attraction  or  temptation  is  not 
legally  equivalent  to  invitation. 


CHOSES  IN  ACTION. 

See  Actions;    Assignments. 


CHOSEN   FREEHOLDERS*. 

I.  MEMBERSHIP. 
II.  DIRECTOR. 

III.  POWERS. 

1.  Contracts. 

2.  Territorial. 

3.  Roads. 

i 

IV.  ACTIONS  AGAINST. 

1.  Process. 

2.  Negligence. 

3.  Defence  of  Ultra  Vires. 

V.  CONSTITUTIONALITY  OF 
STATUTES. 

Cross    Reference.      Constitution    and 
Constitutional   Law. 


I.  MEMBERSHIP. 

The  act  of  March  22d,  1899  (Pampn.  L., 
p.  203),  providing  for  an  increased  represen- 
tation of  some  incorporated  towns  in  the 
board  of  chosen  freeholders  of  the  county 
in  which  they  are  situate  did  not  create  a 
vacancy  in  the  board  of  chosen  freeholders 
"constituted  or  elected  under  the  provisions 
i  if '  An  act  to  reorganize  the  boards  of  chosen 
freeholders  in  counties  of  the  first  class  of 
this  state,'  "  passed  May  16th,  1894,  Gen. 
Stat.,  p.  422. — Vander  Bach  vs.  Chosen 
Freeholders,  36  Vr.  522. 

The  power  of  a  township  committee,  under 
the  act  of  March  7th,  1901  (l'amph.L.,  p.  49), 
to  fill  a  vacancy  existing  in  the  office  of 
chosen  freeholder  in  any  township  i 
upon  whether  a  vacancy  exists  by  reason  of 
resignation,  removal,  death  or  other  cause. 
Tin1  declaration,  on  the  part  of  the  com- 
mittee, that  one  of  the  conditions  exist, 
when  contrary  to  the  fact ,  affords  no  ground 
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for  action  on  their  part,  and  the  appointment 
is  a  nullity. — Zeliff  vs.  Writcnour,  40  Vr. 
224. 

A  supplement  to  an  net  entitled  "An  act 
to  incorporate  the  chosen  freeholders  in  the 
respective  counties  of  the  state,"  approved 
April  16th.  1846  (Pamph.  L..  L899,  p.  127), 
is  unconstitutional  in  so  far  as  it  provides 
for  the  election  of  members  of  the  board  "f 
chosen  freeholders  bya  majority  vote  in  all 
the  townships  of  the  state  excepting  in  those 
in  counties  of  the  first  class. — Lane  vs.  Otis, 
39  Vr.  64.     See  Id.  656. 


II.  DIRECTOR. 

In  view  of  section  2  of  the  act  of  May  16th, 
1894  (Gen.  Stat.,  p.  422),  the  board  of  chosen 
freeholders  of  Hudson  county  cannot  take 
from  the  director  of  the  board  the  right  to 
appoint  the  standing  committees  thereof  by 
simply  designating  them  sub-committees  in 
their  rules  and  by-laws. — State  vs.  Free- 
holders of  Hudson,  31  Vr.  362. 

The  act  entitled  "An  act  to  reorganize 
boards  of  chosen  freeholders  in  counties  of 
the  first  class  in  this  state."  passed  May 
16th,  1S94  (Gen.  Stat.,  p.  422),  gives  a  term 
of  two  years  to  members  of  the  boards  of 
freeholders  in  counties  of  the  first  class,  and 
provides  that,  on  the  first  Monday  in  Decem- 
ber next  after  their  election  and  on  the  first 
Monday  in  December  of  each  second  suc- 
ceeding year,  they  shall  elect  a  director. 
HELD,  that  under  this  act,  the  term  of  office 
of  director  is  for  the  period  of  two  years. — 
Clayton  vs.  Green,  32  Vr.  340. 

The  seventh  section  of  the  general  act 
concerning  boards  of  freeholders  (Gen.  Stat., 
p.  410)  applied  to  boards  elected  under  the 
act  of  1S94  and  confers  on  the  board  the 
power  to  remove  a  director  for  absence  or 
refusal  to  act;  and  a  freeholder  elected  as 
director  cannot  be  removed  for  any  other 
cause. — Ibid. 


III.  POWERS. 

1.  Contracts. 

The  location  of  a  bridge,  the  character  of 
its  construction  and  the  awarding  of  the 
contract  for  building  the  same  are  matters 
which  are  committed  to  the  discretion  of 
the  board  of  freeholders,  and  courts  have 
no  right   to  interfere  with  their  action  in 


these  matters  so  long  as  they  act  honestly 
and  within  the  limits  of  their  power. — Fer- 
guson  vs.  Passaic,  31  Vr.  404. 

The  court  will  not  interfere  with  the  ac- 
tion ,,f  the  board  of  freeholders  in  awarding 
a  contract,  in  the  absence  of  proofs  to  justify 
the  conclusion  that  a  contract  is  not  an 
advantageous  one,  or  that  in  awarding  it 
the  board  acted  fraudulently  or  in  palpable 
abuse  of  the  discretion  invested  in  it  under 
the  authority  to  award  the  contract. — 
Middle  Valley  Trap  Rock  Co.  vs.  Free- 
holders, 41  Vr.  625.     See  42  Id.  333. 

There  is  no  law  requiring  the  board  of 
freeholders  to  award  a  contract  such  as  the 
one  in  question  to  the  lowest  bidder.- — Ibid. 


2.  Territorial. 


The  powers  conferred  on  boards  of  free- 
holders in  the  counties  and  upon  other  poli- 
tical subdivisions,  such  as  cities,  towns, 
townships,  &c,  are  instances  in  which  this 
power  had  been  conferred  upon  minor  sub- 
divisions of  the  state. — Township  of  Ber- 
nards vs.  Allen,  32  Vr.  228. 


3.  Roads. 


Upon  the  views  announced  in  Road  Com- 
missioners vs.  Harrington  Township.  26 
Vr.  327.  the  act  of  April  24th.  1894  (Gen. 
Stat.,  2864),  by  which  the  functions  of 
county  road  boards  were  transferred  to  the 
boards  of  chosen  freeholders,  is  valid,  not- 
withstanding the  fact  that  the  functions  of 
the  road  board  in  Essex  county  differed 
from  those  permitted  to  road  boards  in  other 
counties. — Bowman  vs.  Freeholders  of  Es- 
sex, 40  Vr.  109. 


IV.  ACTIONS  AGAINST. 
1.  Process. 

The  revised  act  concerning  district 
courts  (Pamph.  L.,  1898,  p.  556)  includes 
the  following  provisions:  "Section  35. 
District  Courts  shall  have  jurisdiction  over 
actions  by  or  against  boards  of  chosen  free- 
holders, quasi  domestic,  and  municipal  cor- 
porations equally  with  natural  persons. 
Section  44.  The  first  process  to  compel  an 
appearance,  except  as  in  this  act  otherwise 
specially  provided,  shall  be  a  summons. 
Section  45.  The  summons  *  *  *  shall  spec- 
ify a  certain  time  and  place,  not  less  than 
five  nor  more  than  fifteen  davs  from  the  date 
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of  such  process,  and  shall  be  served  at  least 
five  days  before  the  time  of  appearance 
mentioned  therein.  Section  47.  *  *  *  If 
the  defendant  be  a  board  of  chosen  free- 
holders, the  summons  shall  be  served  by 
leaving  the  same  with  the  director  of  the 
boBrd  or  clerk  thereof  at  least  thirty  days 
before  the  time  of  appearance  mentioned 
therein."  HELD,  that  sections  45  and  47 
must  be  construed  together  and  that  there- 
fore the  limit  of  fifteen  days  for  the  return  of 
process  is  not  applicable  to  actions  against 
boards  of  chosen  freeholders. — Londrigan 
vs.  McNally,  36  Vr.  163. 


2.  Negligence. 

The  board  of  chosen  freeholders  of  a 
county  are  chargeable  with  the  duty  of 
erecting,  rebuilding,  and  repair  of  bridges, 
only  where  such  bridges  are  necessary  to 
carry  a  public  highway  across  a  stream  or 
other  like  place,  and  which  thereby  be- 
comes a  part  of  such  public  highway,  open 
to  the  free  and  unobstructed  user  thereof 
by  the  people  at  large,  not  upon  sufferance, 
but  as  a 'matter  of  right. — Spencer  vs.  Free- 
holders of  Hudson,  37  Vr.  301. 

An  action  for  injuries  suffered  from  neglect 
to  erect,  rebuild,  or  repair  a  bridge,  against 
the  county,  did  not  lie  at  the  common  law; 
and  the  statute  of  this  state  (Gen.  Stat.,  p. 
307,  paragraph  9)  giving  a  right  of  action 
in  case  of  such  failure  of  duty,  expressly 
limits  the  liability  of  the  county  for  such 
failure,  to  bridges,  with  the  erection  of 
which  it  is  made  chargeable  by  law. — Ibid. 

To  show  a  legal  liability  resting  upon  a 
board  of  freeholders  to  make  compensation 
to  a  person  who  is  injured  while  passing 
over  a  county  bridge,  through  the  defective 
condition  of  the  structure,  it  must  appear 
not  only  that  the  bridge  was  out  of  repair 
but  that  the  board  knew,  or  were  charge- 
able, with  knowledge,  of  its  condition  in 
time  to  have  made  the  necessary  repairs 
before  the  happening  of  the  accident  to  the 
plaintiff. — Creighton  vs.  Freeholders  of 
Hudson,  41  Vr.  350. 


3.  Defence  of  Ultra  Vires. 

The  principle  of  estoppel,  which  has  been 
held  in  some  jurisdictions  to  prevent  towns, 
which  have  general  charge  of  public  roads 
and  bridges,  from  making  a  defence  to  such 
actions,  on  the  ground  of  want  of  legal 
authority  to  erect  the  bridge,  does  not  apply 
to  such  actions  against  counties  in  this  state 
which  have  no  general  authority  over  the 
highways  as  such,  and  the  acts  of  whose 
agents,  in  building  bridges  not  authorized 
by  statute,  are  ultra  vires. — Spencer  vs. 
Freeholders  of  Hudson,  37  Vr.  301. 


Where  the  board  of  freeholders  of  a  county 
is  legally  responsible  for  the  support  and 
maintenance  of  a  pauper  who  is  ill  with 
small-pox,  and,  by  its  refusal  to  perform 
its  duty  in  that  regard,  makes  it  necessary 
for  the  township  committee,  of  the  township 
in  which  the  pauper  has  his  legal  residence, 
to  maintain  and  support  him,  the  township 
committee  is  entitled  to  recover,  from  the 
board  of  freeholders,  the  moneys  expended 
by  it  for  that  purpose.  It  is  not,  however, 
entitled, to  recover,  from  the  board  of  free- 
holders, moneys  expended  by  it  in  main- 
taining a  quarantine  for  the  purpose  of 
preventing  the  spread  of  the  disease  with 
which  the  pauper  is  afflicted,  there  being  no 
duty  resting  upon  the  board  to  establish  or 
maintain  such  quarantine. — Rockaway  vs. 
Freeholders  of  Morris,  39  Vr.  16. 


V.  CONSTITUTIONALITY  OF 
STATUTES. 

The  act  to  reorganize  boards  of  chosen 
freeholders,  approved  March  6th,  1900,  is 
rendered  special,  and,  therefore,  unconstitu- 
tional by  the  requirement,  that  proceedings 
for  its  adoption  in  any  county  shall  be  initi- 
ated by  the  existing  board  of  chosen  free- 
holders on  or  before  March  28th,  1900.— 
Renner  vs.  Holmes,  39  Vr.  192. 

The  act  to  empower  boards  of  chosen  free- 
holders to  acquire  additional  accommoda- 
tions for  holding  the  courts,  approved 
March  5th,  1902,  is  unconstitutional. — 
Moreau  vs.  Freeholders  of  Monmouth,  39 
Vr.  480. 

Proceedings  which  were  intended  to  rest 
upon  that  statute,whereby  the  responsibility 
for  the  expenditure  of  public  moneys  is  cast 
upon  a  justice  of  the  supreme  court,  should 
not  be  judicially  supported  by  sections  2 
and  4  of  the  Freeholders  act  of  April  16th, 
1S46,  whereby  such  responsibility  is  cast 
upon  the  board  of  chosen  freeholders,  even 
though  the  proceedings,  if  purposely  taken 
under  the  act  of  1S46,  would  be  legal. — Ibid. 


CLAMS  AND  OYSTERS. 

An  indictment  charging  the  dredging  for 
oysters  from  certain  prohibited  waters  north 
of  the  line  running  direct  from  one  desig- 
nated point  in  Delaware  Bay  to  another 
and  commonly  known  as  the  "southwest 


CLAMS  AND  OYSTERS.— CLASSIFICATION  OF  PROPERTY. 
Clams  and  Oysters. — Classification  of  Property. 


line,"  as  established  by  the  acl  of  April  3d, 
1893,  is  qoI  defective,  the  line  in  question 
being  described  and  designated  as  a  matter 
of  fact  and  not  as  matter  of  law. — State  vs. 
Nelson,  30  Vr.  500. 

An  indictment  which  simply  avers  thai 
the  defendant  unlawfully  dredged  the  oyster 
bed,  duly  marked  and  staked  up,  without 
the  permission  of  the  lessee,  bul  failed  to 
allege  thai  the  lease  \sas  made  by  the  state 
oyster  commission,  by  virtue  of  which  tie- 
lessee's  permission  was  requisite  under 
Pamph.  L.,  1899,  p.  .">0(3,  providing  a  penalty 
for  dredging  upon  any  oyster  be<b  lea  ed 
from  said  commission,  without  the  permis- 

i f  the  lessee,  is  defective  and  will  be 

quashed.  -Slate  vs.  Corson,  :'><'>  Vr.  502; 

An  tut  entitled  "An  act  to  protect  the 
planting  and  cultivating  "f  oysters  in  the 
tide  waters  of  this  state,"  enacted,  in  its 
body,  that  its  provisions  should  d <  >r  apply 
t..  the  waters  or  bottoms  of  Delaware  Bay 
or  Maurice  River  Cove.  HELD,  thai  tie 
statute  did  not  comply  with  the  constitu- 
tional requirement  that  the  object  of  every 
law  should  be  expressed  in  its  title. — State 
vs.  Steelman,  37  Vr.  518. 

A  regulation  by  a  state  of  the  taking. 
planting  and  cultivation  of  oysters  in  its 
tidal  waters  is  not  a  regulation  of  commerce 
between  the  states. — State  vs.  Corson,  38 
Vr.  ITS. 

The  imposition  of  a  license  fee  upon  boats 
engaged  in  the  business  of  catching,  planting 
and  growing  oysters  in  such  waters,  gradu- 
ated "upon  the  tonnage  of  such  boats,  is  not 
the  laying  of  a  duty  of  tonnage  within  the 
meaning  of  the  federal  constitution. — Ibid. 

A  statute  which  denies  to  persons  who 
are  not  citizens  of  the  state,  the  privilege  of 
taking  a  lease  of  the  state's  lands  under 
water  for  the  purpose  of  raising  oysters 
thereon,  does  not  violate  those  provisions 
of  the  federal  constitution  which  guarantee 
equal  civil  rights  and  privileges  to  all 
citizens  of  the  United  States. — Ibid. 

An  act  entitled  "An  act  for  the  better 
regulation  and  control  of  the  taking,  plant- 
ing and  cultivating  of  oysters  on  lands 
lying  under  tidal  waters  of  the  Delaware 
Bay  and  Maurice  River  Cove,  in  the  State 
of  New  Jersey,"  expresses,  in  that  title,  not 
only  those  regulations  which  are  contained 
in  the  body  of  the  act,  but  also  the  punish- 
ments which  are  provided  therein  for 
violations  of  such  regulations. — Ibid. 

On  trial  of  an  indictment  for  the  unlawful 
dredging  of  oysters  under  section  22  of  the 
act  approved  March  22d,  1901  (Pamph.  L.,  p. 
317),  it  is  not  necessary  for  the  state  to 
prove  that  the  oyster  bed  in  question  had 


been  marked,  buoyed  or  staked  by  or  under 
the  supervision  of  the  -t.u<  oyster  commis- 
sion.— State  vs.  Lee,  41  Vr.  368. 

An  amendment  to  the  Oyster  law,  ap- 
proved March  22d,  1901  (Pamph.  L.,  p.  307), 
known  as  the  "Rough  Cull  law,  which 
makes  it  a  misdemeanor  for  any  person 
ged  in  dredging  oysters  from  any  of  'I" 
beds  and  grounds  above  the  "south 
line,  under  the  waters  of  Delaware  River, 
Delaware  Hay  and  Maurice  River  Cove."  to 
neglect  or  refuse  to  cull  such  oysters,  oy.-ter 
shells  and  other  materials  as  soon  as  they 
are  emptied  out  of  the  dredges  on  the  deck 
of  the  vessel,   and  before  tiny  an-  shoveled 

back  from  that  part  of  the  deck,  SO  closely 
that  three  bushels  thereof  taken  from  any 
portion  of  a  deck  load  after  the  same  shall 

tiave  been  shoveled  back  from  that  part  of 
the  deck,  &c.  shall  not  contain  more  than 
lifteen  per  centum  of  shells  and  other 
materials,  was  held  sufficient  to  cover  an 
alleged  violation  thereof  where  the  baskets 
of  oysters  for  the  tesl  were  taken  from  a 
part  of  such  deck  load  which  had  been  re- 
moved from  the  deck  into  the  hold  of  the 
vessel  before  the  officers  in  pursuit 
reached  the  same. — State  vs.  Hand,  42  Vr. 
137. 

The  "Act  for  the  better  regulating  and 
control  of  the  taking,  planting  and  cultivat- 
ing of  oysters  and  clams  on  lands  lying 
under  the  tidal  waters  of  the  county  of 
Ocean,  in  the  State  of  New  Jersey,"  ap- 
proved March  26th,   1902   (Pamph.  L.,   p. 

170),  is  constitutional. — State  vs.  Price,  42 

Vr.  249. 


CLAIMS. 

See  Debts  of  Decedents;  Corporations. 


CLAIM  OF  PROPERTY. 

See  Justices  Court 


CLASSIFICATION. 

See    Constitution    and    Constitutional 
Law;  Municipal   Corporations. 


CHURCH  PROPERTY.— COLLATERAL  INHERITANCE  TAX. 


Church  Property. — Collateral  Inheritance  Tax. 


CLASSIFICATION   OF  MUNICIP- 
ALITIES. 

See    Constitution    and    Constitutional 
Law;    Municipal   Corporations. 


CLASSIFICATION  OF   PROP- 
ERTY. 

See  Taxation. 


CHURCH  PROPERTY. 

Cross  Reference.    Taxation. 

A  deed  of  property  in  trust  for  the  benefit 
of  members  of  a  certain  church,  according 
to  the  rules  and  discipline  which  from  time 
to  time  may  be  adopted  by  the  general  con- 
ference, and  to  permit  duly  appointed 
preachers  to  preach  in  the  church  to  be 
erected  thereon,  authorizes  a  majority  of 
the  church  members,  acting  in  accordance 
with  the  discipline  of  the  church,  to  sell  the 
property  and  devote  the  proceeds  towards 
building  a  larger  church  on  a  different  site. — 
Fair  vs.  First  Methodist  Episcopal  Church, 
12  Dick.  496.     A.  15  Id.  48.5. 


COLLATERAL    ATTACK. 

Cross  Reference.     Judgments. 

A  decree  of  a  surrogate  barring  claims 
against  decedent's  estate  cannot  be  attacked 
collaterally. — Seymour  vs.  Goodwin,  2 
Rob.  189.     A.  3  Id.  833. 

Where  in  supplementary  proceedings  in 
the  state  of  New  York  the  court  had  juris- 
diction over  the  debt  which  was  recover- 
able in  that  state  by  the  judgment  debtor, 
and  notice  of  the  proceedings  was  actually 
given  to  an  agent  in  that  state  of  the  corpor- 
ation indebted  to  the  judgment  debtor, 
which  person  was  on  general  principles  a 
proper  agent  for  that  purpose,  the  decision 
of  the  New  York  court  on  the  question  that 
the  agent  actually  served  was  the  officer 
designated  within  the  New  York  statutes 
could  not  be  collaterally  attacked  elsewhere. 
— Orient  Insurance  Co.  vs.  Rudolph,  3  Rob. 
570. 

The  orphans  court  is  a  superior  court  of 
general  jurisdiction,  and  its  judgments  and 
decrees  cannot  be  attacked  collaterally. — 
Podesta  vs.  Binns,  3  Rob.  387. 


COLLATERAL    LXHERITANCE 
TAX. 

The  New  York  Yearly  Meeting  of  Friends 
is  the  general  governing  body  of  the  Socie'1  y 
of  Friends,  and  has  primary  control  over 
the  missionary  purposes  and  general  bene- 
factions of  such  minor  bodies  as  act  by  its 
authority,  and  as  such  the  society  comes 
within  the  exemption  from  inheritance  tax 
provided  by  P.  L.  of  1898,  p.  106,  in  favor 
of  bible  or  tract  societies,  religious  organiza- 
tions, boards  of  the  church  or  organizations 
thereof,  "not  confined  in  their  operation 
and  benefactions  to  local  or  state  purposes, 
but  the  general  good  of  the  people  in- 
terested therein,  of  the  United  States  or  of 
foreign  lands,  as  the  board  of  home  and 
foreign  missions  of  various  church  deno- 
minations."— State  vs.  New  York  Yearly 
Meeting  of  Friends,  16  Dick.  620. 

By  a  will  which  took  effect  while  the  pro- 
visions of  the  Collateral  Inheritance  Tax 
act  of  1893  were  in  force,  testator  created 
a  fund,  the  income  of  which  was  payable  to 
a  sister  for  life,  with  a  power  of  appointment 
of  the  principal  by  her  will.  By  her  will, 
which  took  effect  in  1895,  the  life  beneficiary 
appointed  the  principal  to  be  paid  to  her 
husband,  who  survived  her.     HELD, — 

1.  That  the  interest  of  the  husband  must 
be  considered  as  having  been  acquired  as  of 
the  time  the  instrument  creating  the  power 
of  appointment  took  effect; 

2.  That  such  interest  was  taxable  under 
the  provisions  of  the  act  of  1893,  and  could 
be  appraised  by  an  appraiser  appointed  by 
a  surrogate,  when  it  became  vested  by  the 
will  of  the  donee  of  the  power. — Hoyt  vs. 
Hancock,  20  Dick.  688.     A.  21  Id.  454. 

The  act  of  1S93  was  repealed  by  the  Colla- 
teral Inheritance  Tax  act  of  1894,  except 
so  far  as  its  provisions  were  re-enacted  in 
the  latter  act,  and  the  repealer  was  declared 
not  to  surrender  any  remedies,  powers, 
rights  or  privileges  acquired  by  the  state 
under  any  previous  act.  HELD  further, 
(3)  that  the  state's  right  to  tax  the  interest 
acquired  by  the  husband  remained  unre- 
pealed and  could  be  enforced. — Ibid. 

An  incorporated  society  claiming  to  be 
exempted  from  taxation  under  the  Colla- 
teral Inheritance  Tax  law  as  being  within 
the  exemptions  enumerated  in  section  1, 
must  make  out  its  claim  by  proof. — In  re 
Vineland  Historical  Society,  21  Dick.  291. 
A.  1  Rob.  730. 

The  act  of  a  surrogate  in  assessing  on  a 
legatee  under  a  will  a  tax  on  the  legacy, 
under  the  provisions  of  section  13  of  the 
Collateral  Inheritance  Tax  law,  i*  not  a 
judgment  which  will  conclude  the  Legatee 
from  contesting  his  liability  to  the  tax.  when 
called  upon  to  show  cause  before  the  or- 
phans court  why  the  tax  should  not  be 
decreed  to  be  paid,  under  the  provisions  of 
section  16  of  the  law,  although  the  legatee 
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has  failed  to  appeal  from  the  assessment  of 
the  surrogate  within  the  time  limited  by 
section  13.  The  New  York  act,  as  con- 
Inn, I  ,,,  Matter  of  Wolfe,  137  N.  \.  I'd."., 
distinguished. — Ibid. 

When  such  a  society  claims  exemption 
as  a  "charitable  institution"  it  musl  appear 
thai  the  purpo  e  and  objects  to  which  it  is 
bound  to  devote  its  property  are  charitable 
within  the  doctrine  of  charitable  uses. — 
Ibid. 

Property  devoted  to  educational  purposes 
is  within  that  doctrine.  It  will  not  be  suf- 
ficient to  show  thai  the  society  is  incorpor- 
ated under  the  laws  permitting  the  incor- 
poration of  societies  for  the  promotion  01 
learning;  it  must  be  shown  that  the  pro- 
perty is  in  fa<  I  devoted  to  such  purposes  and 
o  educational  character, — Ibid. 

The  objects  of  this  society  are  "to  collect 
and  preserve  historical  and  I 
of  events,  persons  and  inventions, 
investigations  and  photographs,  drawings, 
models  and  specimens,  and  all  other  ma- 
terials of  a  similar  character  connected  with 
the  interests  of  Vineland.-  Ibid. 

It  appears  that  the  collection  of  the 
society  is  now  open  to  the  public,  but  there 
is  nothing  in  the  terms  of  the  legacy  which 
wai  assessed,  or  in  the  organization  or  rules 
of  the  society,  imposing  on  it  any  such  duty 
in  the  future.     HELD,— 

1.  That  the  objects  thus  shown  do  not 
possess  an  educational  character,  and 

2.  That  the  collections  of  the  society  are 
not  necessarily  to  be  devoted  to  a  public 
use. — Ibid. 

A  bequest  to  a  school  of  learning  having 
academic,  collegiate  and  theological  de- 
partments open  to  all  of  good  moral  charm 
ter,  there  being  no  charge  for  instruction 
in  the  theological  department,  and  the  in- 
stitution being  supported  largely  by  public 
and  private  charity,  and  devoting  all  its 
resources  to  increasing  its  benefit  to  the 
public,  is  a  charitable  institution. — Alfred 
University  vs.  Hancock.  3  Hob.  470. 

The  act  of  1894,  providing  for  a  tax  on 
intestates'   estate-,  eies,   devises, 

and  collateral  inheritance  in  certain  cases, 
exempting  gifts  and  bequests  to  religion-, 
benevolent  arid  charitable  institutions  and 
organizations,  did  not  exempt  gifts  and 
bequests  to  charitable  institutions  located 
outside  of  the  state  of  New  Jersey  from  such 
tax. — Ibid. 

The  supplement  of  1898  exempting  gifts 
and  bequests  to  religious  institutions,  wher- 
ever located,  from  such  tax,  does  not  apply 
to  a  gift  to  an  educational  institution 
located  without  the  state  having  academic, 
collegiate  and  theological  departments,  as  it 
is  not  a  religious  institution  within  the 
meaning  of  the  act. — Ibid. 


COLLEGES. 

Article  4,  section  7,  paragraph  (i  of  the 
state  constitution  prohibits  the  legislature 
from  appropriating  any  part  of  thi 
fund  to  any  free  public  school  to  which  all 
tin'  children  of  the  state  between  thl 
five  and  eighteen   years  am  not  admitted. 
It  cannot  be  applied  to  any  oilier  purpose 
whatever  by  which  it  might  be  diminished 
to   such   an   extent    that    such   free   public 
schools  might  at  any  time  be  witho 
ficient  support. — Rutgers  College  vs. Morgan, 
Comptroller,  41  Vr.460.     4.4223.663. 

This  provision  of  the  constitution  i 

in  of  legislative  power  over  the  sub- 
ject of  free  public  education.  It  pre- 
scribed what  must  be  done  with  thl 
fund,  not  what  may  be  done  at  the  public 
expense  out  of  the  general  fund-  of  the  -tarn. 
The  facilities  for  free  public  education  are 
to  be  provided  by  the  legislature  within  the 
exercise  of  a  sound  discretion  subject  only 
to  constitutional  restraints,  which  must  be 
found  in  expression  or  clear  implication. — 
Ibid. 

It    was   competent   for  the  legislature   to 
establish  an  agricultural  college  at  Rutgers 

and  to  support  it  out  of  the  state's  general 
fund,  and  the  legislation  on  that  subject  is 
not  infirm  by  reason  of  the  constitutional 
provision  against  private,  special  or  local 
legislation,  or  by  reason  of  the  further 
provision  "that  no  donation  of  land  or  ap- 
propriation of  money  shall  be  made  by  the 
state  or  any  municipal  corporation  to  or  for 
the  use  of  any  si  iciety,  association  or  corpora- 
tion."— Ibid. 

The.se  provisions  of  the  constitution  do 
not  bar  instrumentalities  for  public  educa- 
tion provided  by  the  state  and  under  it  - 
control,  if  the  legislation  is  general,  and  tin' 
appropriation  is  made  for  such  state  school-. 
They  were  designed  as  an  insurmountable 
barrier  to  giving  free  state  aid.  and  to  dona- 
J  tions  to  private  or  sectarian  schools,  and  not 
J  intended  to  narrow  or  circumscribe  the 
legislative  power  to  furnish  facilities  by 
general  laws  for  public  education  under  its 
own  supervision. — Ibid. 

Substantial  classes  may  be  selected  for 
education    as    well    as    property    may    be 
I  selected  by  a  proper  classification  for  taxa- 
j  tion. — Ibid. 

Taking  all  the  legislation  in  this  case  under 
review,  the  legislature,  by  providing  by  the 
act  of  April  7th,  1903,  for  payment  of  the 
claim  in  controversy  out  of  the  si 
general  fund,  manifested  an  intention  to 
impose  on  the  state  an  obligation  to  liqui- 
date it,  if  that  mode  of  payment  would  re- 
move the  constitutional  restraint,  and  that 
meaning  should  be  given  to  the  proviso  in 
|    the  act  of  April  17th  1903.— Ibid. 
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The  injunction  in  the  proviso  of  the  act 
of  April  17th,  1903,  is  directed  to  the  state 
treasurer  only,  and  does  not  impair  the 
force  of  a  mandamus  issued  to  the  comp- 
troller.— Ibid. 


COM3IERCE. 

See  Interstate  Commerce. 


COMMISSIONS. 

See  Brokers;    Executors  and  Admin= 
istrators. 


COJLMON    CARRIERS. 

I.  WHO   ARE   COMMON    CAR= 

RIERS. 

II.  CARRIERS  OF  PASSENGERS. 

1.  Rights  of  Passengers. 

2.  Contracts  of. 

3.  Duty  of. 

4.  Liability  of. 

III.  CARRIERS  OF  GOODS  AND 
LIVE  STOCK. 

1.  Contracts  of.' 

2.  Liability  of. 

3.  Lien  of. 

4.  Rights  in  Attachment. 

IV.  REMEDIES  OF. 

V.  GENERAL  DUTIES  AND  LIABIL= 

ITIES  OF. 
Cross  Reference.     Railroad  and  Canal. 


I.  WHO  ARE  COMMON  CAR= 
RIERS. 

Proof  that  a  person  was  the  driver  of  :i 
'licensed  bus"  in  a  city,  does  not  show  that 


this  compelled  him  to  be  a  common  carrier, 
and  required  to  carry  passengers  for  legal 
fare.— Atlantic  City  vs.  Dehn,  40  Vr.  233. 


II.  CARRIERS  OF  PASSENGERS. 

1.  Rights  of  Passengers. 

A  person  entitled  by  the  terms  of  his 
ticket  to  "personal  passage"  on  a  railroad 
car,  lias  not  the  right  to  carry  with  him 
packages  of  groceries  for  the  use  of  his 
family. — Bullock  vs.  Delaware,  Lackawanna 
&  Western  R.  R.  Co.,  31  Vr.  24. 

The  officers  of  the  railroad  company,  after 
he  enters  the  car.  cannot  lawfully  take  such 
packages  from  him  by  force. — Ibid. 

2.  Contracts  of. 

A  contract  to  indemnify  a  common  carrier 
of  passengers  against  losses  occurring  from 
injuries  to  passengers  carried  by  it,  is  not 
invalid  as  against  public  policy  because  it 
covers  losses  resulting  from  its  negligence 
or  the  negligence  of  its  servants. — Trenton 
Passenger  Railway  Co.  vs.  Guarantors  Lia- 
bility Co.,  31  Vr.  24U. 

Upon  a  ticket  delivered  by  a  common 
carrier  of  passengers  to  one  of  its  passengers, 
upon  the  payment  of  his  fare,  was  printed 
"Good  for  one  continuous  passage  in  either 
direction  between  New  York  and  Elizabeth, 
N.  J.  No  stop-off  allowed.  Free  trans- 
portation allowed  for  150  lbs.  baggage  (wear- 
ing apparel)  only,  and  company's  liability 
expressly  limited  to  SI  per  lb."  HELD, 
that  the  reference  to  baggage  was  notice  of 
i  ho  limit  of  accommodation  and  responsibil- 
ity, upon  the  part  of  the  carrier,  the  pas- 
senger might  have  with  respect  to  baggage 
committed  to  the  custody  of  the  carrier, 
and  did  not  restrict  or  in  any  way  affect  the 
common  law  right  of  the  passenger  to  carry 
personal  baggage  with  him. — Runyon  vs. 
Central  Railroad  Co..  32  Vr  537.  '.See  ;;ti 
Id.  228. 

The  common  law  right  of  such  a  pas- 
senger is  to  take  with  him  his  personal  bag- 
gage appropriate  to  the  journey  and  its 
object — that  is.  not  only  wearing  apparel 
for  use  and  ornament,  but  other  articles, 
all  within  reasonable  limit,  the  use  of  which 
is  personal  to  him  during  his  journey  an. I  in 
accomplishing  its  purposes. — Ibid. 

li  a  common  carrier  of  passengers  for  a 

long  time  acquiesces  in  and  makes 
modation  for  the  carriage  of  small  p: 
of  merchandise  ot  its  passengers  in  its  pas- 
M'liger  .in-  as  personal  baggage,   so  : 
lead  i  he  pa  sengers  to  accepl  and  rely  upon 
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its  attitude  in  that  respect  as  one  of  its 
regulations,  it  can  resume  its  rights  under 
the  law  only  after  reasonable  notice  oi  Ltt 
rescission  of  the  regulation  so  made.  -Ibid. 

A  passenger  refused  admission  to  3UCh  a 
carrier's  cars,  because  he  proposed  to  take 
with  him  a  small  package  of  merchandise, 
may  put  in  evidence  the  regulation  afore- 
said as  a  step  in  his  proofs,  upon  suit  brought 
on  account  of  such  refusal  of  admission. — 
Ibid. 

The  evidence  of  usage  presented  in  this 
case  was  sufficient  to  support  a  verdict  that 
the  defendant  company,  a  common  carrier, 
had  adopted  a  rule  that  passengers  mighl 
carry  with  them  in  the  passenger  cars  their 
small  parcels  of  merchandise. — Runyon  vs. 
Central  Railroad  Co.,  36  Vr.  228. 

Notice  that  passengers  would  not  be 
allowed  to  act  as  express  messengers  was 

not  inconsistent  with  that  rule. — Ibid. 

When  a  person  has  purchased  a  legal 
right  to  enter  as  a  passenger  the  train  of  a 
common  carrier,  but  is  notified  by  an  agent 
of  the  carrier  that  his  right  is  denied,  he 
may  nevertheless  make  reasonable  efforts 
bona-fide  to  exercise  his  right,  and  physical 
resistance  interposed  by  the  carrier's  agents 
to  such  efforts  will  constitute  a  tort,  and  in 
an  action  therefor  the  indignity  as  well  as 
the  personal  violence  may  be  considered 
by  the  jury  as  an  element  of  compensatory 
damages. — Ibid. 

One  of  the  plaintiffs  entered  the  ferry 
house  of  the  Philadelphia  and  Camden  Ferry 
Company  at  Philadelphia,  intending  to 
purchase  a  ferry  ticket  of  the  company,  she 
had  at  the  time  a  railroad  ticket  of  the 
defendant  which  entitled  her  to  transporta- 
tion from  Philadelphia  to  Woodbury,  in- 
cluding  the  ferriage  from  Philadelphia  to 
Camden;  >he  was  injured  in  the  ferry  bouse 
at  Philadelphia  while  on  her  way  to  the 
ticket  office  of  the  ferry  company;  she  used 
a  ferry  ticket  to  pay  her  fare  across  the 
river,  left  the  station  and  went  to  a  point  in 
Camden  on  a  business  errand,  in  pursuance 
of  her  intention,  before  the  injury  was  re- 
ceived; she  returned  to  her  home  by  the 
street  railway;  the  railroad  ticket  was  after- 
wards used  by  her  husband;  she  however 
testified  at  the  trial  that  she  intended  to  use 
the  railroad  ticket  in  order  to  cross  the  ferry. 
HELD,  that  she  was  not  a  passenger  of 
the  railroad  company  at  the  time  of  the  in- 

ury- — Vandegrift  vs.  West  Jersey,  &c,  R. 

"    Co.,  42  Vr.  637. 

3.  Duty  of. 


r; 


The  driver  of  a  stage  coach  should,  before 
commencing  his  journey,  ascertain  that  the 
passengers  are  seated,  but  in  his  journey 
over  ordinary  streets  and  highways,  where 
frequent  or  occasional  necessary  stoppages 


are  made  because  "f  crowd-,  parade-  or  the 

like,  or  because  of  the-  use  of  the  street  or 

highway  by  others  of  the  public,  he  is  not 
b<  mild,  before  he  starts  again,  to  give  n< 
to  the  passengers  that  he  is  about  to  do  so, 
or  to  ascertain,  in  the  care  required  of  him, 
whether  the  passengers  remained  seated  as 
before  the  stoppage  was  made.  In  the 
commencement  of  the  journey,  as  soon  as 
the  passenger  has  entered  and  taken  his 
scat  the  coach  may  start,  and  continue  it- 
journey  to  the  end,  with  such  temporary 
stoppages  as  are  necessary,  without  notice 
to  the  passengers.  The  driver  has  the  right 
to  assume  that  the  passengers  will  remain 
seated  in  the  position  assigned  to  them,  or 
which  they  accepted,  at  the  commencement 
of  the  journey. — Haile  vs.  Clayton  &  Hon" 
Co.,  32  Vr.  197. 

A  common  carrier  of  passengers  musf 
a  high  degree  of  care  to  protect  them  from 
danger  that  foresight  can  anticipate. — Han- 
sen vs.  North  Jersey  Street  Railway  Co.,  35 
Vr.  686. 

By  foresight  is  meant  not  foreknowledge 
absolute,  nor  that  exactly  such  an  accident 
a-  has  happened  was  expected  or  appre- 
hended, but  rather  that  the  characteristics 
of  the  accident  are  such  that  it  can  be  classi- 
fied among  event-  that,  without  due  care, 
are  likely  to  occur,  and  that  due  care  would 
prevent. — Ibid. 

The  crowding  of  a  trolley  car.  and 
ally  of  those  parts  of  it  that  are  used  for 
entrance  aid  exit,  is  attended  with  a  liabil- 
ity to  danger  that  the  carrier  should  antici- 
pate and  employ  care  to  avert. — Ibid. 

(  arriers  of  passengers  are  bound  to  exer- 
cise care  in  maintaining  order  and  guarding 
those  they  transport  against  violence  from 
whatever"  source  arising,  which  might  be 
reasonablv  anticipated  or  naturally  expected 
to  occur. — Partridge  vs.  Woodland  Steam 
boat  Co...  37  Vr.  290. 

The  plaintiff  was  injured  by  being  at- 
tacked bv  a  stranger  while  a  passenger  on 
the  defendant's  steamboat.  The  sole  issue 
made  by  the  pleadings  in  the  case  was  ' '  that 
the  master  and  crew,  disregarding  their 
dutv  in  the  premises,  made  no  effort  to  stop 
and  quell  said  brawl  and  fight,  or  to  protect 
the  passengers  from  assaults,' '  &c.  The  trial 
judge  submitted  to  the  jury  the  ques 
to  whether  the  defendant  was  not  negligent 
in  not  having  a  special  officer  on  the  boat  to 
protect  the  passengers.  This  was  so  clearly 
outside  the  issue  as  to  be  legal  error,  which 
must  lead  to  a  reversal. — Ibid. 

Although  a  common  carrier  is  bound  to 
exercise  a  high  degree  of  care  for  the  safety 
of  its  passengers,  it  is  only  responsible  for 
injuries  resulting  from  the  act  of  a  stranger 
when  such  an  act  might  reasonably  have  been 
anticipated  bv  it. — Miller  vs.  West  Jersey 
Ac  R.  R.  Co.,  42  Vr.  363. 
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Notwithstanding  that  a  common  carrier 
may  naturally  expect  that  sometimes  during 
the  course  of  its  business  passengers  may  be 
injured  by  the  careless  or  wanton  acts  of 
fellow  passengers  or  strangers,  it  is  not,  on 
that  account,  chargeable  with  responsibility 
for  any  specific  act  so  done;  to  incur  such 
responsibility,  reasonable  ground  to  antici- 
pate the  occurrence  must  have  existed. — 
Ibid. 

4.  Liability  of. 

When  a  passenger  in  charge  of  a  common 
carrier  shows  that  he  was  injured  through 
some  defect  in  the  appliances  of  the  carrier, 
or  through  some  act  or  omission  of  the  car- 
rier's servant,  which  might  have  been  pre- 
vented by  a  high  degree  of  care,  there  the 
jury  have  the  right  to  infer  negligence  at- 
tributable to  the  carrier,  unless  the  carrier 
proves  that  due  care  was  exercised. — 
Whalen  vs.  Consolidated  Traction  Co.,  32 
Vr.  606. 

The  plaintiff  testified  that,  while  a  pas- 
senger standing  upon  the  running-board  of 
a  crowded  trolley  car,  he  was  thrown  off  the 
car  by  the  conductor  of  the  car  stumbling 
against  him  as  he  passed  along  the  board  in 
the  discharge  of  his  duties,  but  that  he  did 
not  know  the  cause  of  the  stumble.  HELD, 
that  on  this  state  of  the  case  a  non-suit  was 
erroneous. — Ibid. 

A  car  of  the  defendant  company,  while 
plaintiff  was  riding  upon  it  as  a  passenger, 
was  suddenly  derailed,  and  the  plaintiff 
thereby  thrown  to  the  floor  and  injured. 
The  derailment  of  the  car  resulted  from  its 
colliding  with  a  paving  stone  which  lay 
between  the  rails  and  was  wholly  or  partially 
covered  by  snow  and  slush.  HELD,  that  it- 
was  for  the  jury,  not  the  court,  to  determine 
whether  the  presence  of  the  paving  stone 
might  not  have  been  discovered,  and  the 
accident  avoided,  by  the  exercise  of  that 
high  degree  of  care  which  the  law  imposes 
upon  common  carriers  for  the  safety  of  their 
passengers. — Dusenbury  vs.  North  Hudson 
County  Railway  Company,  37  Vr.  44. 

The  plaintiff  sued  the  defendant,  operat- 
ing an  electric  street  railway,  for  personal 
injuries  received  in  an  attempt  to  board  a 
car  as  a  passenger.  The  evidence  showed 
that,  at  the  lower  corner  of  the  street  inter- 
secting that  on  which  ran  the  line  of  the 
railway,  a  group  of  intending  passengers 
stood  awaiting  a  car;  that  the  plaintiff 
crossed  to  the  upper  corner  and  stood  there, 
with  others,  as  a  car  was  approaching; 
that  he  waved  his  hand  toward  the  car, 
which  slackened  its  speed,  but  did  not  stop; 
that  two  passengers  got  safely  on  the  car; 
that  the  plaintiff  seized  the  hand-rail  and 
placed  one  foot  on  the  step  and,  with  the 
other  on  the  ground,  was  dragged  along 
until  he  came  in  contact  with  some  railroad 
ties,  near  the  track,  in  the  middle  of  the  in- 


tersecting street,  when  he  lost  his  hold,  and 
was  injured.  The  plaintiff  and  one  witness 
testified  that  the  speed  of  the  car  increased 
after  he  had  taken  hold  of  the  railing;  an- 
other witness  for  the  plaintiff  and  several 
witnesses  for  defendant  testified  that  there 
was  no  increase,  but,  instead,  a  decrease  of 
the  speed  of  the  car.  No  proof  was  offered 
that  the  motorman  in  any  way  indicated 
that  he  meant  to  stop  at  the  upper  corner, 
and  he  testified  that  he  did  not  notice  any- 
body there.  HELD,  that  a  verdict  in  favor 
of  the  defendant  should  have  been  directed 
(1)  because,  on  the  facts  stated,  a  jury  could 
not  fairly  find  negligence  chargeable  to  the 
defendant,  and  (2)  because,  with  the  rail- 
road ties  in  view,  the  plaintiff  assumed  all 
risk  of  injury  from  them  when  he  attempted 
to  get  on  the  moving  car.  Schmidt  vs. 
North  Jersey  Street  Railway  Co.,  37  Vr.  424. 

Plaintiff  was  a  passenger  on  one  of  the 
defendant's  cars,  and  secured  a  transfer  to 
another  line  of  defendant,  and  was  directed 
by  the  conductor  who  issued  the  transfer, 
to  take  a  certain  car,  the  conductor  of  which 
informed  him  that  the  transfer  was  not 
good  and  asked  the  plaintiff  if  he  was  not 
going  to  get  off,  and  took  him  by  the  arm 
and  roughly  pulled  him  on  to  the  pavement. 

HELD,  to  justify  a  verdict  for  plaintiff. 

Hayter  vs.  Brunswick  Traction  ('■■.,  ?,'  Vr. 


III.  CARRIERS  OF  GOODS  AND  LIVE 
STOCK. 

1.  Contracts  of. 

Where  the  consignor  of  goods  on  his  own 
account  contracts  with  a  common  carrier 
for  their  transportation,  such  consignor  is 
prima  facie  liable  to  pay  the  charges  of 
transportation,  and  the  mere  fact  that  the 
charges  are  left  unpaid  by  the  consignor, 
but  were  to  be  collected  by  the  consignee  at 
destination,  does  not  discharge  the  con- 
signor from  liability  to  the  carrier. — Central 
Railroad  Co.  vs.  MacCartney,  39  Vr.  165. 

The  mere  existence  of  the  relation  of  car- 
rier and  consignee  is  not  enough  to  establish 
a  liability  on  the  part  of  the  latter  to  pay 
the  freight  charges.  There  must  be  an 
agreement  by  the  consignee,  express  or  im- 
plied, in  order  to  create  such  a  liability. — 
Ibid. 

Where  a  common  carrier,  upon  delivery 
of  goods  at  destination,  waives  its  lien  for 
unpaid  freight  charges  and  permits  the  con- 
signee, to  remove  the  goods,  and  the  con- 
signee with  knowledge  of  the  fact  that 
freight  charges  to  a  certain  amount  remain 
unpaid  and  that  the  carrier  is  giving  up  a 
hen  thereon  for  his  benefit,  accepts  the  goods 
and   removes  them,   such   acceptance  and 
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removal  are  cogent  evidence  from  which  to 
imply  an  agreement  on  the  part  of  the  con- 
signee to  pay  to  the  carrier  the  known 
amount  of  the  freight  charges. — Ibid. 

But  the  mere  acceptance  and  removal  of 
goods  by  the  consignee,  with  knowledge 
that  the  carrier  is  giving  up  for  his  benefit  a 
lien  upon  the  goods  for  a  stated  amount. 
does  not  create  an  obligation  on  the  part  of 
the  consignee  to  pay  charges  beyond  the 
amount  stated. — Ibid. 

Certain  goods  were  sold  upon  terms  re- 
quiring their  transportation  to  destination 
at  the  expense  of  the  seller,  and  a  contract 
of  shipment  was  thereupon  made  between 
the  seller  and  the  common  carrier,  by  which 
the  latter  was  to  transport  the  goods  to 
destination  consigned  to  the  purchasers. 
By  the  terms  of  this  contract  the  trans- 
portation charges  were  not  to  be  paid  in 
advance  by  the  consignor,  but  were  to  be 
collected  by  the  carrier  from  the  consignees 
at  destination,  and  then  charged  by  the  Con- 
signees against  the  consignor  when  making 
payment  to  the  consignor  for  the  goods. 
The  carrier  at  the  same  time  had  notice  of 
the  fact  that  by  the  terms  of  sale  the  con- 
signor was  to  bear  the  entire  charges  for 
transportation,  and  that  payment  was  to  be 
made  in  the  first  instance  by  the  purchases 
merely  as  a  matter  of  convenience;  so  that 
both  as  between  consignor  and  carrier,  and 
as  between  consignor  and  consignees,  the 
consignor  was  liable  to  pay  the  charges  of 
transportation.  The  common  carrier  de- 
livered the  goods  to  the  consignees  at  desti- 
nation, at  the  same  time  rendering  to  them 
its  of  the  charges  for  transportation. 
which  statements,  through  gross  negligence 
on  the  part  of  the  agent  of  the  carrier,  were 
made  out  for  sums  considerably  less  than 
the  just  and  correct  amount  of  transporta- 
tion charges.  The  consignees  accepted  and 
removed  the  goods,  at  the  same  time  re- 
ceiving the  bills  for  transportation  charges. 
About  the  same  time  the  consignor  rendered 
to  the  consignees  a  bill  fur  the  goods,  having 
deducted  therefrom  transportation  charges 
agreeing  precisely  in  amount  with  those 
stated  by  the  common  carrier  to  the  con- 
signees. The  consignees  had  no  knowdedge 
of  the  bargain  made  for  freight  charges,  and 
no  means  of  ascertaining  the  correct  amount 
except  through  the  carrier,  and  had  no 
notice  that  the  bills  of  charges  were  in- 
correct. A  few  days  after  receipt  of  the 
goods  the  consignees,  in  the  ordinary  course 
of  business,  paid  to  the  carrier  the  amount 
of  the  transportation  charges,  and  took  the 
carrier's  receipt  upon  the  bills  as  rendered. 
Shortly  thereafter  the  consignees,  in  the 
ordinary  course  of  business,  remitted  to  the 
consignor  the  balance  due  for  the  goods, 
after  deducting  the  transportation  charges 
as  paid  by  them.  Thereafter,  the  carrier, 
for  the  first  time,  discovered  the  error  in  the 
amount  of  the  charges  as  stated  and  col- 
lected. The  carrier  then  called  upon  the 
consignees  to  pay  the  difference,  and  upon 


being  refused  brought  a   against 

them.  In  view  of  the  above  facts,  :u„i  ^ 
appearing  that  the  consignor  is  a  foreign 
ion  whose  ability  to  pay  is  unknown. 
HELD,  thai  the  plaintiff  is  estopped  from 
recovering  from  the  consignees  t  he  difference 
between  the  amount  of  charges  as  stated 
by  it  to  the  consignees,  and  the  amount 
which,  except  for  the  gross  negligence  of  the 
plaintiff's  agents,  would  have  i 
Ibid. 

A  contract  between  a  carrier  of  live  stock 
and  a  shipper  that  t  he  shipper  shall  take  care 
of,  feed  and  water  the  stock,  whether  de- 
layed in  transit  or  otherwise,  is  valid. — 
Lewis  vs.  Pennsylvania  Railroad  Co.,  41 
Vr.  132.     See  59  At.  1117. 

A  common  carrier  cannot  by  a  special 
contract  secure  exemption  from  liability  for 
losses  occasioned  by  its  negligence. — Paul 
vs.  Pennsylvania  Railroad  Co.,  41  Vr.  442. 

Nor  can  a  common  carrier  limit  by  con- 
tract the  amount  of  its  liability  for  losses 
caused  by  its  negligence. — -Ibid. 

Whether  a  contract  between  a  common 
carrier  and  a  shipper  of  goods  by  which  a 
valuation  is  fixed  upon  the  goods,  and  the 
liability  limited  to  that  amount,  is  valid,  is 
not  decided. — Ibid. 

Where,  by  contract  for  the  carrying  of 
live  stock,  the  shipper  agrees  to  take  care  of, 
feed  and  water  the  stock,  whether  delayed 
in  transit  or  otherwd.se,  there  can  be  no  re- 
covery of  damages  arising  from  the  failure 
to  care  for,  feed  and  water.  Lewis  vs. 
Pennsylvania  Co.,  approved. — Ibid. 

Cars  of  grain  were  consigned  to  one  Archer 
at  Newark.  Prior  to  their  arrival  he  con- 
tracted to  sell  them  to  different  purchasers. 
and  surrendered  the  bills  of  lading  to  the 
local  freight  agent  at  Newark.  Upon  the 
surrender  of  the  bills  of  lading  he  presented 
orders  directing  delivery  of  the  cars  to  the 
several  purchasers,  "or  ourselves  or  order, 
on  presentation  of  this  order."  Upon  these 
orders  the  local  freight  agent  stamped  the 
words,  "Car  to  be  delivered  on  this  order, 
same  as  B.  of  L.  B.  of  L.  taken  up  at  Newark. 
Archer  retained  the  orders  thus  certified, 
drew  upon  the  purchasers  for  the  price  of 
the  grain  payable  on  arrival,  and  obtained 
advances  from  the  plaintiff  bank  upon  the 
drafts  accompanied  bv  the  certified  orders. 
HELD,— 

1.  The  contract  between  the  purchaser 
and  Archer  was  an  executory  contract,  and 
not  a  present  bargain  and  sale. 

2.  The  transaction  with  the  bank  trans- 
ferred to  it  a  title  to  the  grain. 

3.  A  carrier  must  deliver  goods  to  the 
true  owner,  claiming  under  the  consignee, 
when  it  has  notice  of  the  true  owner's  rights, 
and.  the  bill  of  lading  has  already  been  sur- 
rendered. 
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4.  The  certified  order  in  this  case 
amounted  to  notice  of  the  bank's  rights. 

5.  Notice  of  the  rights  of  a  person  claim- 
ing title  under  consignee  to  have  the  goods 
delivered  to  him  when  given  to  the  agent 
of  the  carrier  charged  with  the  duty  of  de- 
livering freight,  is  notice  to  the  carrier. — 
National  Newark  Banking  Co.  vs.  Delaware, 
Lackawanna  and  Western  Railroad  Co.,  41 
Vr.  774. 

It  is  lawful  for  a  carrier  to  limit,  by  special 
contract,  his  common  law  liability,  and  he 
may  thereby  exempt  himself  from  liability 
for  any  loss  resulting  otherwise  than  by  the 
negligence  or  misfeasance  of  himself  or  his 
servants. — Russell  vs.  Erie  Railroad  Co.,  41 
Vr.  808. 

Where  the  owner  of  goods  held  in  storage 
directed  the  storage  company  to  send  them 
to  trim  by  railroad,  and  an  officer  of  the 
storage  company  sent  the  box  containing 
the  goods  by  a  cartman  to  the  railroad  sta- 
tion, accompanied  by  a  complete  shipping 
order,  the  agent  of  the  railroad  company  had 
no  right  to  assume  that  the  cartman  had  the 
authority  to  alter  or  modify  the  terms  of 
the  shipping  order. — Ibid. 

The  presentation  of  the  shipping  order, 
signed  by  the  storage  company,  was  notice 
to  the  railroad  company  that  the  authority 
of  the  cartman  was  in  no  sense  discretionary; 
it  consisted  only  in  delivering  the  goods  and 
paying  the  freight,  and  there  was  no  author- 
ity on  his  part  to  enter  into  a  contract  to 
exempt  the  railroad  company  from  liability. 
—Ibid. 


2.  Liability  of. 

A  carrier  of  live  stock  is  not  liable  for  in- 
juries caused  by  the  natural  propensities 
of  the  animals. — Lewis  vs.  Pennsylvania 
Railroad  Co.,  41  Vr.  132.     See  59  At.  1117. 

Where  the  injuries  are  such  that  they  are 
likely  to  have  been  caused  by  the  nature  of 
the  animals  as  by  the  negligence  of  the  car- 
rier, the  court  cannot  assume,  in  the  absence 
of  evidence,  that  the  injuries  were  due  to 
the  latter  cause. — Ibid. 

A  delay  of  twelve  hours  in  transportation 
of  live  stock,  caused  by  the  necessity  of 
holding  the  cattle  on  account  of  the  sickness 
and  death  of  one,  does  not  constitute 
negligence,  where  the  remaining  cattle  are 
sent  forward  by  the  next  train. — Ibid. 

For  injury  to  live  stock  transported  under 
a  contract  to  feed  and  water  them,  arising 
from  failure  to  feed  and  water  them,  the 
carrier  is  not  liable. — Ibid. 

A  box  of  merchandise  was  entrusted  to 
an  express  company  for  carriage  under  a 


stipulation  that  in  case  of  loss  by  fire  the 
carrier  should  not  be  held  liable  unless  such 
fire  occurred  through  its  negligence.  On  the 
trial  of  the  action  of  non-delivery  of  the 
goods,  the  testimony  at  the  close  of  the 
case  showed  the  contract  of  carriage  and 
the  loss  of  the  goods  by  fire,  but  failed  to 
show  any  negligence  of  the  defendant,  either 
affirmatively  or  inferentially.  HELD,  that 
a  verdict  for  the  defendant  was  properly 
directed  by  the  trial  court. — Michaels  vs. 
Adams  Express  Company,  42  Vr.  41. 

In  the  absence  of  special  contract  or 
custom,  the  duty  of  a  common  carrier  of 
goods  is  not  completed  upon  the  mere  ar- 
rival of  goods  at  destination,  but  includes 
the  duty  of  delivery  to  the  consignee. — 
Burr  vs.  Adams  Express  Co.,  42  Vr.  263. 

Where  the  contract  of  carriage  contem- 
plates delivery  of  the  goods  upon  the  car- 
rier's premises  at  the  terminus  of  the  route, 
and  no  time  for  the  arrival  of  the  goods  or 
for  their  delivery  is  stipulated  for,  the  duty 
of  making  delivery  to  the  consignee  involves 
either  the  allowance  to  the  consignee  of  a 
reasonable  time  within  which  to  make  in- 
quiries respecting  their  arrival  or  else  the 
duty  on  the  part  of  the  carrier  of  giving  no- 
tice of  arrival  to  the  consignee;  and  also 
involves,  in  either  case,  the  allowance  to 
the  consignee  of  a  reasonable  time  and 
opportunity,  after  notice  of  arrival  of  the 
goods,  within  which  to  take  them  away. — ■ 
Ibid. 

The  question  what  is  reasonable  time  or 
opportunity,  where  the  facts  are  in  dispute 
or  the  inference  to  be  drawn  from  undis- 
puted facts  is  in  doubt,  is  a  question  of  fact 
not  of  law. — Ibid. 

In  the  absence  of  provisions  in  the  contract 
to  the  contrary,  a  carrier  who  accepts  goods 
cannot  shift  responsibility  of  damages  there- 
to in  transit,  by  reason  of  the  fact  that  it 
employs  another  carrier  to  perform  a  part 
of  its  contract. — Potter  vs.  Dodd,  &c,  Ex- 
press Co.,  23  N.  J.  L.  J.  145. 

3.  Lien  of. 

In  the  absence  of  fraud,  the  lien  of  a  com- 
mon carrier  for  freight  is  lost  by  an  actual 
delivery  to  the  consignee. — Lembeck  vs. 
Jarvis  Cold  Storage  Co.,  2  Rob.  492.  See  3 
Id.  781. 

Where  a  carrier  delivers  goods  to  a  con- 
signee, who  agrees  to  hold  them  until  the 
freight  charges  are  paid,  the  agency  thus 
created,  if  any,  is  for  collection  only,  and 
after  the  charges  are  received  by  the  con- 
signee, the  carrier  cannot  assert  any  claim 
against  a  third  person  acquiring  an  interest 
in  the  goods  without  notice  of  such  claim. — 
Ibid. 

A  carrier  delivered  goods  to  a  consignee 
without  receiving  payment  of  freight,  and 
petitioner  acquired  rights  therein,  as  pledgee, 
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without  notice  of  a  claim  for  freight,  and  on 
delivery  to  them  they  deposited  the  amount 
of  the  freight  under  an  agreement,  that  the 
right  thereto  be  Settled  afterwards.  Peti- 
tioner sold  the  goods  and  brought  a  suit  to 
recover  the  deposit,  based  on  the  question 
of  priority  of  liens.  HELD,  thai  the  de- 
fendant could  not,  in  such  action,  raise  the 
question  Of  its  light  to  the  surplus  remaining 

in  the  hands  of  the  petitioner  after  said  sale 
by  it. — Ibid. 

Where  freight  charges  are  due  from  a 
consignor  to  a  carrier,  the  carrier's  lien  for 
the  charges  is  terminated  by  its  delivery  of 
the  goods  to  the  consignee,  as  the  agent  of 
the  consignor,  notwithstanding  the  fact 
that  the  consignee  promises  to  do  every- 
thing in  his  power  to  retain  the  goods  until 
the  charges  are  paid. — Lembeek  vs.  Jarvis 
Terminal  Cold  Storage  Co.,  3  Rob.  781. 

Where  the  carrier  delivers  goods  to  a 

consignee,  Upon  his  promise  to  retail]  pos 
session  of  them  until  the  freight  charges  are 
paid  !'>  consignor,  if  the  delivery  and  pro- 
mise are  to  be  considered  as  making  the  con- 
signee the  agent  of  the  carrier,  so  far  as  the 
possession  of  the  goods  is  concerned,  then 
the  lien  for  freight  charges  is  terminated 
upon  their  payment  by  the  consignor  to 
the  consignee. — Ibid. 

4.  Rights  in  Attachment. 

A  common  carrier  in  whose  hands  goods 
are  attached  as  the  property  of  a  third  party 
has  a  right  to  intervene,  "by  leave  of  the 

court,  to  protect  its  rights  to  the  goods  in 
its  possession,  in  order  to  see  to  it  that  they 
are  not  taken  out  of  its  possession  by  any- 
thing  at  least  short  of  legal  and  valid  pro- 
cess.—Singer  vs.  Raphael,  21  N.  J.  L.  J.  309. 

An  attachment  at  the  instance  of  third 
parties  against  third  parties  while  goods  are 
in  transit  in  the  hands  of  a  common  carrier 
is  illegal! — Ibid. 


IV.  REMEDIES  OF. 

The  remedy  of  the  company,  after  giving 
a  passenger  notice  to  remove  packages  of 
groceries  from  the  car,  and  his  refusal  to  do 
so,  is  to  remove  the  passenger  and  his 
packages,  using  no  unnecessary  force. — Bul- 
lock vs.  Delaware,  Lackawanna  &  Western 
Railroad  Co..  31  Vr.  24. 


V.  GENERAL  DUTIES  AND  LIABIL= 
ITIES  OF. 

Where  the  liability  of  a  railroad  company 
depended   upon   whether  the  fence  which 


separated  its  right  of  way  from  the  property 
of  the  plaintiff,  and  which  it  «a>  the  com- 
pany's duty  to  maintain  and  keep  in  repair, 
had  been  out  of  repair  for  a  sufficiently  long 
time  to  charge  the  company  with  n 
a  question  for  the  jury. — Hendrickson  vs. 
Philadelphia  and  Reading  Railroad  Co  39 
Vr.  212. 

When  a  railroad  company  assumes  to  pro- 
tect :,  highway  crossing,  by  a  Bagman,  it  is 
responsible  for  injuries  received  at  that 
crossing,  by  a  traveller  on  the  highway, 
which  have  resulted  solely  from  the  negli- 
gence of  such  flagman;  and  that  responsi- 
bility exists  notwithstanding  that  the  com- 
pany i-  under  no  legal  obligation  to  SO  pro- 
tect the  crossing,  Wolcotl  vs.  New  York 
and  Long  Branch  Railroad  Co.,  39  Vr.  421. 

The  burden  is  on  the  plaintiff  to  prove 
affirmatively  the  facts  which  impose  upon  a 
railroad  company  the  duty  of  giving  a  cau- 
tionary signal  in  addition  to  that  required 
by  statute.-  Siracusa  vs.  Atlantic  City  Hail- 
road  Co..  39  Vr.  440. 

Gates  having  been  placed  al  the  crossing 

before  the  accident,  but  no  proof  being  given 
that  they  had  been  rendered  necessary  by 

any  act  of  the  company,  it  was  error  to 
charge  that  it  was  a  question  for  the  jury  as 
to  what  precautions  were  reasonably  neces- 
sary for  the  safety  of  the  public  in  addition 
to  the  proper  operation  of  the  gates. — Ibid. 

By  section  32  of  the  General  Railroad  act. 
an  absolute  liability  is  imposed  on  a  corpora- 
tion organized  thereunder  for  all  damages 
to  animals  coming  on  its  tracks  by  reason 
of  a  failure  to  erect  such  a  fence  as  is  thereby 
required.  After  such  a  fence  has  been 
erected  it  will  be  liable  for  failure  to  main- 
tain the  fence,  when  the  failure  is  attribut- 
able to  a  neglect  of  duty  in  that  regard. — 
Hendrickson  vs.  Philadelphia  and  Reading 
Railroad  Co.,  39  Vr.  612. 

The  duty  to  maintain  such  a  fence  in- 
volves the  duty  of  reasonable  inspection  and 
observation  to  discover  the  need  of  repara- 
tion. The  duty  of  inspection,  its  frequency, 
&C,  must  depend  upon  circumstances. 
Proof  of  a  recent  break,  of  which  the  com- 
pany had  no  actual  notice,  and  which  such 
inspection  as  reasonable  care  would  have 
required  would  not  have  disclosed,  might 
fail  to  establish  a  case  for  a  jury. — Ibid. 

But  where  the  company  permits  the  land 
adjoining  the  fence  to  be  used  in  the  con- 
duct of  its  business  in  a  mode  which  im- 
perils the  fence,  it  is  a  question  for  a  jury 
whether  the  duty  of  inspection  does  not  re- 
quire more  frequent  and  particular  observa- 
tion, adapted  to  disclose  any  break  happen- 
ing from  such  use. — Ibid. 

When  the  position  of  the  station  and 
tracks  of  a  railroad  company  is  such  that 
passengers,  intending  to  take  a  train  at  the 
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station,  must  cross  intervening  track-;  to 
reach  their  train,  and  a  train  approaching 
the  station  is  so  near  and  moving  so  slowly 
as  to  indicate  to  prudent  people  that  it  is 
a  question  for  the  jury  whether  they  have 
exercised  proper  care,  even  though  the  ap- 
proaching train  is  not  designed  to  stop  at 
the  station. — Reading  vs.  Central  Railroad 
Co.,  39  Vr.  641. 

Under  like  circumstances  it  is  a  question 
for  the  jury  whether  the  company  is  guilty 
of  negligence,  if  a  train  running  on  the  in- 
tervening tracks  strikes  one  of  the  passen- 
gers.— Ibid. 

The  plaintiff,  while  acting  as  a  brakeman 
in  the  employment  of  the  defendant,  fell 
from  the  roof  of  a  freight  car  and  was  in- 
jured, the  cause  of  his  fall  was  that  the 
grab-iron  on  the  roof  pulled  out  the  screw 
which  held  it,  as  he  threw  his  weight  upon 
it  in  descending,  the  defects  being  the  in- 
sufficiency of  the  screw  and  the  deteriora- 
tion of  the  wood.  The  car  belonged  to  the 
Chicago  and  Erie  Railway  Company,  and 
first  appears  in  evidence  as  arriving  loaded 
at  Port  Jervis.  in  a  freight  train  which  came 
from  the  west  over  the  Delaware  division  of 
the  defendant's  railroad.  Afterwards  it 
was  hauled  by  the  defendant  to  Weehawken , 
where  the  accident  happened.     HELD, — 

1.  It  must  be  inferred  against  the  plain- 
tiff that  the  car  was  received  by  the  de- 
fendant loaded  for  transportation  by  it  as 
a  common  carrier. 

2.  The  defects  complained  of  were  not 
such  as,  under  the  circumstances,  the  de- 
fendant was  bound  to  guard  against. — An- 
derson vs.  Erie  Railroad  Co.,  39  Vr.  (i47. 

A  passenger  at  a  railway  station  may  law- 
fully use  the  platform  or  any  part  of  it  for 
the  purpose  of  exit  to  and  from  the  com- 
pany's trains,  or  for  any  other  lawful  pur- 
pose connected  with  his  journey,  but  in 
order  to  maintain  a  liability  against  the 
company  for  injury  received  from  passing 
trains,  his  use  of  such  platform  must  be 
limited  to  the  purposes  for  which  it  is 
manifestly-  adapted. — Dotson  vs.  Erie  Rail- 
road Co.,  39  Vr.  679. 

It  is  the  duty  of  the  company  to  so  con- 
struct its  platform  that  it  shall  be  reason- 
ably safe  for  use  by  passengers  and  to  locate 
it  in  such  proximity  to  the  railroad  tracks 
that  it  will  afford  a  safe  and  convenient 
means  of  exit  to  and  from  its  cars  for  its 
passengers,  including  those  who  may  be 
aged  and  infirm. — Ibid. 

While  trains  are  passing  such  platform  or 
are  likely  to  pass,  waiting  passengers  must 
keep  such  a  distance  from  the  edge  of  the 
platform  next  to  the  rail  that  they  will  not 
be  struck  by  such  projections  as  usually 
attach  to  ordinary  trains.  Under  such 
circumstances  the  edge  of  the  platform  is 
usually  a  place  of  danger,  and  if  a  passenger, 
while  occupying  such  a  place,  is  struck  in 


this  way,  the  injury  cannot  ordinarily  be 
attributed  to  negligent  construction  by  the 
company. — Ibid. 

In  the  present  case  the  plaintiff  was  walk- 
ing along  the  platform,  which  was  on  a  level 
with  the  top  of  the  rails,  toward  the  station 
in  order  to  purchase  a  ticket.  She  suddenly 
diverged  in  her  course  toward  the  rail,  so  that 
she  was  struck  from  behind  by  the  bumper 
of  a  slowly  moving  train  just  pulling  into 
the  station,  on  which  she  was  to  take  pas- 
sage, and  was  injured.  The  platform  was 
constructed  of  crushed  stone  which  extended 
to  the  line  of  planking  eighteen  inches  wide 
along  the  nearest  rail.  The  trial  judge 
treated  the  outer  line  of  the  stone  surface  as 
the  edge  of  the  platform.  The  evidence 
showed  that  the  bumper  projected  slightly 
over  the  edge  of  the  platform  and  it  was  left 
to  the  jury  to  say,  in  case  they  should  find 
that  plaintiff  was  walking  within  the  line 
of  the  platform  when  she  was  struck  whether 
it  was  negligence  in  the  company  to  have 
constructed  its  platform  in  such  close 
proximity  to  the  rail.  It  was  held,  on  re- 
view, that  no  negligence  was  shown  and  that 
the  charge  in  this  respect  was  erroneous. — 
Ibid. 

A  traveler  on  a  highway  about  to  pass  over 
a  railroad  track  must  make  reasonable  use 
of  his  senses  to  ascertain  if  such  crossing  can 
be  safely  made  before  attempting  it;  if  his 
failure  to  do  so  contributes  to  his  injuries 
he  cannot  recover  damages  therefor. — Pass- 
man vs.  West  Jersey  and  Seashore  Railroad 
Co.,  39  Vr.  719. 

The  cutting  of  a  train  of  cars  on  a  side 
track,  leaving  some  on  one  side  and  some 
on  the  other  of  a  highway,  where  the  view 
of  the  other  track  is  partially  obscured 
thereby,  is  not  an  invitation  to  the  public 
to  cross  without  using  ordinary  precautions 
to  ascertain  if  such  crossing  can  be  safely 
made. — Ibid. 

A  traveler  on  a  bicycle  is  required  to  use 
the  same  care  and  prudence  before  passing 
over  a  railroad  as  is  required  of  a  pedes- 
trian.— Ibid. 


COMMON  COUNTS. 

See  Actions.     Pleading  and  Practice. 


COMPOUNDING  CRD1ES. 

See  Criminal    Law   and   Procedure. 
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Compromise. — Condemnation  of  Lands. — Conditions  Subsequent. 

COMPROMISE. 


An  agreement  to  settle,  without  litigation, 
a  disputed  claim  of  infringement  made  in 
good  faith,  furnishes  a  good  consideration 
to  support  a  contract ,  c\  ™  I  hough  it  .should 
appear  that  such  claim  was  in  fact  wholly 
unfounded.  The  court  will  not  inquire  into 
the  adequacy  or  inadequacy  of  the  con- 
sideration of  a  compromise  fairly  and  de- 
liberately made. — Bowers  Dredging  Co.  vs. 
Hess,  42  Vr.  327. 

A  contract  between  attorney  and  client, 
stipulating  that  the  former,  in  consideration 
of  services  to  be  rendered  by  him  in  prosecut- 
ing an  action  for  the  client,  shall  receive  a 
part  of  the  recovery,  is  executory  merely; 
the  cause  of  action  remaining  in  the  client, 
and  the  attorney  obtaining  no  interest 
therein,  either  by  way  of  assignment  thereoi 
or  lien  thereon. — Weller  vs.  Jersey  City,  Ac, 
Railway  Co.,  2  Rob.  659 

A  stipulation  in  a  contract  between  an 
attorney  and  client  that  the  latter  shall  not 
settle  the  cause  of  action  which  the  former 
is  employed  to  prosecute  except  with  the 
attorney's  consent,  cannot  deprive  the  per- 
son against  whom  the  case  of  action  exists 
of  his  right  to  compromise  with  his  adver- 
sary, provided  the  compromise  is  made  in 
good  faith  and  without  any  attempt  to  de- 
fraud the  attorney.  Quaere.  Is  not  such 
an  agreement  opposed  to  sound  public  policy 
and  therefore  void? — Ibid. 


CONDEMNATION  OF  LANDS. 

See  Eminent  Domain. 


CONDITIONS. 

I.  CONDITIONS  SUBSEQUENT. 

1.  At  Common  Law. 

2.  Change  by  Statute. 

II.  CONDITIONS  PRECEDENT. 

III.  BREACH. 

IV.  PERFORMANCE. 

V.  PLEADING  AND  PRACTICE. 

VI.  CONSTRUCTION. 


I.  CONDITIONS  SUBSEQUENT. 

1.  At  Common  Law. 

I  dob  a  conveyance  in  fie  on  a  condition 
subsequent  at  common  law  tin-  entire  fee 

passed  and  nothing  remained  in  the  grantor 
but  a  right  of  entry  for  the  breach  of  condi- 
tion.— Bouvier  vs.  Baltimore  and  New  York 
Railroad  <',,..  36  Vr.  313.    See  38  Id.  281. 

This  right  of  entry  f"r  condition  broken 
could  only  be  exercised  at  common  law  by 
the  grantor  or  his  heirs,  or  by  the  successors 
of  a  body  politic  where  the  grant  was  made 
by  a  corporation. — Ibid. 

By  the  common  law,  the  breach  of  a  con- 
dition subsequent  did  not  ipso  facto  pro- 
duce a  reverter  of  the  title;  the  title  in  the 
grantee  could  only  be  divested  by  an  actual 
entry  for  condition  broken.  This  common 
law  rule  is  not  in  force  in  this  state,  and  in 
case  "f  the  forfeiture  of  an  estate  upon  con- 
dition, an  actual  entry  upon  the  land  is  not 
necessary  in  order  to  maintain  an  action  of 
ejectment.  The  right  to  inter  only  is  re- 
quired  to  sustain  the  action. — Ibid. 

An  owner  of  land  conveyed  a  parcel  of  it 
to  a  railroad  company.  The  consideration 
named  in  the  deed  was  the  covenants  and 
agreements  therein  contained,  to  be  done 
and  performed  by  the  compan}',  its  succes- 
sors and  assigns,  and  the  sum  of  §1,191  paid 
to  the  grantors.  The  condition  expressed 
in  the  deed  was  that  the  grantee  should 
forthwith  from  the  date  of  the  deed  begin 
to  and  lay  out.  make,  construct  and  keep 
in  repair  and  forever  thereafter  maintain  a 
double  track  railway  upon  and  over  the 
said  strip  of  land,  and  that  the  company 
should  make,  erect  and  build  within  three 
months  after  the  completion  of  laying  the 
tracks  over  the  route  of  the  said  railway 
company,  and  thereafter  maintain  a  pas- 
senger station  upon  the  aforesaid  piece  of 
land  where  the  same,  at  the  north  westerly 
part  thereof,  is  more  than  one  hundred  feet 
wide;  with  a  proviso  in  the  deed  that  if  the 
company  should  refuse  and  neglect  to  lay. 
make,  construct  and  keep  in  repair  and 
thereafter  maintain  a  double  track  railway 
over  and  upon  said  lands,  or  should  neglect 
or  refuse  to  locate,  build  and  maintain  there- 
after a  passenger  station  upon  the  portion 
thereof  as  therein  described  and  required, 
then  and  in  either  of  such  cases,  it  should  or 
might  be  lawful  for  the  parties  of  the  first 
part,  their  heirs,  executors,  aclministrators 
or  assigns,  to  re-enter,  repossess  and  enjoy 
the  said  lands  and  premises  as  in  then- 
former  estate.  HELD,  that  this  deed  con- 
veved  a  fee  on  a  condition  subsequent. — - 
Ibid. 

2.  Change  by  Statute. 

The  "Act  to  authorize  the  transfer  of 
estates  in  expectancy,"  passed  March  14th, 
1851,  has  altered  the  rule  of  the  common 
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law  in  this  respect,  and  by  this  statute  the 
mere  right  of  entry  at  common  law  was  con- 
verted into  an  actual  estate,  to  be  devised, 
assigned,  conveyed  or  charged  as  other 
estates,  and  to  vest  in  the  grantee  or  devisee 
the  same  right  and  estate  as  the  party 
originally  entitled  thereto,  or  his  heirs, 
would  have  been  entitled  to.  This  act  was 
repealed  in  1898  (Pamph.  L.,  pp.  670,  713), 
and  re-enacted  as  section  1 1  of  an  act  entitled 
"An  act  concerning  conveyances."  This 
change  in  the  statute-  can  have  no  effect 
where  the  party  claiming  the  forfeitures  of 
an  estate  by  breach  of  a  condition  subse- 
quent has  succeeded  to  the  estate  under  a 
deed  of  conveyance. — Bouvier  vs.  Baltimore 
and  New  York  Railroad  Co.,  36  Vr.  313.  See 
38  Id.  281. 


II.  CONDITIONS  PRECEDENT. 

A  warranty  by  the  applicant  for  an  insur- 
ance policy,  made  part  of  the  contract,  is  a 
condition  precedent  to  liability  of  the-  in- 
surer.— Dimick  vs.  Metropolitan  Life  In- 
surance Co.,  38  Vr.  367. 


III.  BREACH. 

The  breach  of  a  condition  works  a  for- 
feiture of  the  estate  and  gives  the  grantor  a 
right  to  recover  possession,  notwithstanding 
the  deed  expresses  a  pecuniary  consideration 
— Bouvier  vs.  Baltimore  and  New  York 
Railroad  Co.,  36  Vr.  313.     See  38  Id.  281. 


IV.  PERFORMANCE. 

Where  no  time  is  limited  for  the  perfor- 
mance of  a  condition  which  is  executory 
and  in  the  affirmative,  the  grantee  is  al- 
lowed a  reasonable  time  within  which  to 
perform  the  condition  "according  to  the 
tiling  po  to  be  done." — Bouvier  vs. Baltimore 
and  New  York  Railroad  Co.,  36  Vr.  313.  See 
ZS  Id.  281. 


V.  PLEADING  AND  PRACTICE. 

Where  a  policy  of  insurance  requires  that 
satisfactory  proof  of  loss  shall  have  been 
received  by  the  insurer  a  specified  time 
before  the  loss  shall  become  payable,  a 
general  averment,  in  the  declaration  in  a 
suit  for  a  loss  covered  by  such  policy,  of 
performance  of  conditions  precedent  will, 
under  section  126  of  the  Practice  act  (Gen. 
Stat.,  p.  2554),  embrace  such  condition  of 
time  as  well  as  that  of  receipt. — Vail  vs. 
Pennsylvania  Fire  Insurance  Co.,  38  Vr.  66. 

Under  section  126  of  the  Practice  act  (Gen. 
Stat.,  p.  2554),  which  provides,  "that  the 
plaintiff  or  defendant  in  any  action   may 


aver  performance  of  conditions  precedent 
generally,  and  the  opposite  party  shall  not 
deny  such  averment  generally,  but  shall 
specify  in  his  pleading  the  condition  prece- 
dent, the  performance  of  which  he  intends 
to  contest,"  where  a  pleader  confines  him- 
self to  a  general  averment  of  the  perfor- 
mance of  conditions  precedent,  he  is  not 
required  to  particularly  recite  the  condi- 
tions themselves.  The  section  has  the 
effect  of  imposing  upon  the  opposite  party, 
if  he  intends  to  contest  the  performance  of 
a  condition  precedent,  the  duty  of  setting 
forth  the  condition  as  well  as  the  duty  of 
denying  its  performance. — -Vail  vs.  Pennsyl- 
vania Fire  Insurance  Co.,  38  Vr.  422. 

Under  section  126  of  the  Practice  act  (Gen. 
Stat.,  p.  2554),  where  the  plaintiff  avers 
performance  of  conditions  precedent  gener- 
ally, the  defendant  is  not  permitted  to  deny 
such  averment  unless  he  specifies,  in  his 
plea,  the  particular  condition  precedent  the 
performance  of  which  he  intends  to  contest. 
This  provision  bars  a  beneficial  society 
from  avoiding  liability  on  a  benefit  certificate 
for  failure  to  pay  assessments  within  the 
time  required  unless  such  defence  is  speci- 
ally pleaded. — Van  Alstyn  vs.  Franklin 
Council.,  40  Vr.  15.     See  Id.  672.    ^ 

Where  a  general  averment  of  the  perfor- 
mance of  conditions  precedent  has  imposed 
upon  the  opposite  party  the  duty  of  plead- 
ing specifically  under  section  118  of  the 
Practise  act  (Pamph.  L.,  1903,  p.  570),  such 
duty  is  not  complied  with  by  reason  of 
matter  contained  in  a  written  response  to  a 
demand  for  a  specification  of  defences  under 
the  one  hundred  and  fourth  section  of  the 
same  act. — McGlade  vs.  Home  Insurance 
Co.,  42  Vr.  40. 


VI.  CONSTRUCTION. 

Words  seemingly  appropriate  to  a  condi- 
tion only  may  introduce  a  covenant,  a  con- 
dition or  a  declaration  of  trust,  and  the 
whole  clause,  in  its  form  and  scope,  must  be 
considered  in  order  to  determine  within 
which  class  it  should  fall. — MacKenzie  vs. 
Trustees  of  Presbytery  of  Jersey  City.,  1 
Rob.  652. 

All  of  the  words  of  the  clause  in  question 
being  considered,  and  the  absence  of  words 
of  determination  or  reverter  being  noticed, 
the  intent  of  the  parties  to  be  exercised  as 
permitted  by  the  principles  of  law,  will  be 
best  subserved  by  holding  the  clause  to  be 
a  declaration  of  trust. — Ibid. 


CONDITIONAL  SALES. 

Robinson  made  a  contract  in  writing  to 
sell  machinery  of  which  he  was  the  owner 
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to  the  New  Jersey  Mill  and  Lumber  Com- 
pany. It  was  therein  agreed  that  the  title 
to  the  machinery  should  remain  in  the 
vendor  until  full  payment  of  the  purchase 
price,  and  that  it  should  not  become  real 
estate,  although  affixed  to  land,  but  should 
remain  personal  property  until  paid  for. 
The  company  affixed  the  machinery  to  land 
belonging  to  John  and  Amos  Palmateer 
which  it  was  in  possession  of  under  a  con- 
tract to  purchase.  The  company  having 
failed  to  perform  that  contract,  the  Palma- 
teers  took  possession  of  the  land  to  which 
the  machinery  was  affixed.  Robinson  (the 
company  having  failed  to  pay  for  the  ma- 
chinery) brougli  an  action  of  trover  against 
the  Palmateers  therefor.     HELD, — 

1.  That,  if  the  machinery  had  been  affixed 
to  land  to  which  the  company  had  title,  it 
would  have  retained  its  character  of  per- 
sonal property  as  between  Robinson  ami 
the  company.  Quaere.  As  to  its  character 
if  the  company  had  mortgaged  or  con- 
veyed the  land  "to  one  who  had  no  notice  of 
the  contract  between  Robinson  and  the 
company. 

•J.  The  Palmateers,  by  retaking  pi 
of  the  land,  acquired  no  right  to  the  machin- 
ery as  against  Robinson,  but  occupied  in 
respect  to  it  the  same  relation  which  the 
company  had  occupied. — Palmateer  vs 
Robinson.  HI  Vr.  433. 

The  act  of  March  14th,  1S95,  requiring 
agreements  for  conditional  sales  to  be  re- 
corded, gives  to  a  subsequent  mortgagee  in 
good  faith  priority  over  the  conditional  title 
of  the  vendor  named  in  the  agreement,  al- 
though the  mortgage  was  executed  by  the 
vendee  of  the  purchaser  named  in  the  con- 
ditional agreement. — Behn  vs.  National 
Bank  of  New  Jersey.  36  Vr.  591. 

The  title  of  a  bona-fide  purchaser  is  g< » id 
although  acquired  from  one  whose  title  is 
not  bona-fide. — Ibid. 

An  unrecorded  contract  for  the  condi- 
tional sale  of  goods  and  chattels,  accom- 
panied by  an  actual  delivery,  and  followed 
by  an  actual  and  continued  change  of  pos- 
session of  the  things  contracted  to  be  sold, 
wherein  it  is  provided  that  the  ownership 
of  such  goods  and  chattels  is  to  remain  in 
the  person  so  contracting  to  sell  the  same 
until  same  are  paid  for,  or  until  the  occur- 
ring of  some  future  event  or  contingency, 
is  valid,  and  may  be  enforced  against  or- 
dinary creditors  of  the  person  contracting 
to  buy  the  same.  The  Recording  act  of 
18S9  (Pamph.  L.,  p.  421).  as  amended  by 
the  act  of  1895  (Pamph.  L.,  p.  302;  Gen. 
Stat.,  p.  891),  voids  such  instruments,  when 
not  recorded,  only  as  against  judgment 
creditors  of  the  person  so  contracting  to  buy 
the  same,  and  subsequent  purchasers  and 
mortgagees  thereof  in  good  faith. — Reisch- 
mann  vs.  Masker,  40  Vr.  353. 

Where  an  unexecuted  agreement  has  been 
made  for  the  sale  of  goods,  and  the  goods 


remain  in  possession  of  the  vendor,  one  who 
buys  from  the  vendee  with  notice  that  he 
has  not  paid  his  vendor  for  the  goods  is  put 
upon  inquiry  to  ascertain  whether  the  first 
vendee  is  entitled  to  the  goods  without  pay- 
ment on  delivery. — Hirsch  vs.  Leatherbee 
Lumber  Co.,  40  Vr.  509. 

<  lur  statute  requiring  conditional  con- 
tracts of  sale  to  be  recorded(Gen.  Stat.,  p.  p. 
891,  191)  does  not  apply  to  a  contract  made 

between  non-residents  concerning  personal 
property  situate  oul  of  this  state,  the  con- 
tract not  contemplating  the  removal  of  the 
property  into  this  state-. — Ibid. 

The  act  of  1889  as  to  conditional  sales  does 
not  apply  to  contracts  made  and  to  be  per- 
formed in  another  state,  with  reference  to 
chattels  situated  there,  between  a  resident 
of  that  state  and  a  New  Jersey  corporation; 
nor  does  the  act  become  applicable  when  the 
chattels  are  subsequently  brought  into  this 
state  without  the  consent  of  the  former 
owner. — Cooper  vs.  Philadelphia  Worsted 
Co.,  2  Rob.  622. 

The  statute  (Gen.  Stat.,  p.  891)  declares 
that  an  unrecorded  conditional  sale  of  goods 
shall  be  void  as  against  judgment  creditors 
of  the  vendee;  and  section  6  provided  that 
every  conditional  contract  of  sale  hereafter 
recorded  as  required  shall  be  valid  as  again.~t 
creditors  of  the  vendor,  &c,  from  the  time 
of  the  recording.  HELD,  that  a  condi- 
tional contract  of  sale,  which  was  recorded 
before  creditors  had  reduced  their  claims  to 
judgment,  was  valid  as  against  them. — 
General  Electric  Co.  vs.  Transit  Equipment 
Co.,  12  Dick.  460. 

Motors,  controllers  and  trolley  poles  be- 
longing to  an  equipment  company  are  not  so 
mingled  with  the  car  to  which  they  are  at- 
tached, belonging  to  the  railroad  company, 
as  to  preclude  the  seller  from  maintaining 
a  lien  thereon  as  against  judgment  creditors, 
where  they  are  of  standard  make,  and  their 
removal  would  leave  the  car  ready  to  receive 
other  equipments  of  similar  character. — Ibid 

A  mortgage  covering  after-acquired  pro- 
perty of  the  mortgagor  does  not  include 
chattels  delivered  to  him  under  a  conditional 
contract  of  sale. — Ibid. 


CONDONATION. 

See  Divorce. 


CONFESSIONS. 

See  Criminal   Law  and  Procedure; 
Convictions;    Divorce. 
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1.  Contract. 

2.  Statutes. 

IV.  PLEADING. 


I.    LEX  FORI. 

The  Massachusetts  supreme  court  having 
held  that  credit  system  insurance  in  that 
state  is  unlawful  and  within  the  prohibition 
of  the  statute  law  of  the  state,  that  must  be 
accepted  by  the  courts  of  this  state  as  the 
correct  exposition  of  the  law. — Rosenbaum 
vs.  United  States  Credit  System  Co.,  35  Vr. 
34. 

The  laws  of  another  state  are  facts  to  be 
proven,  and  a  mistake  in  regard  to  such  law 
is  a  mistake  of  fact. — Ibid. 

In  interpreting  the  foreign  statute  as  ap- 
plied to  the  contract  in  question,  the  court 
where  the  suit  is  brought  will  follow  the 
rules  of  interpretation  as  laid  down  by  the 
courts  of  such  foreign  state. — Roubicek  & 
Zobel  vs.  Haddad,  38  Vr.  522/ 

LTnder  the  statute  of  frauds  of  New  York 
(1  Laws  of  N.  Y.  511)  every  contract  for  the 
sale  of  goods  to  the  value  of  $50  or  more, 
where  the  buyer  does  not  accept  and  receive 
part  of  the  goods  sold,  nor  pay  any  part  of 
the  purchase  money,  is  void,  unless  such 
contract,  or  some  note  or  memorandum 
thereof,  is  in  writing,  to  be  signed,  &c. — 
Ibid. 

Where  a  defendant,  who  was  doing  a  re- 
tail trade  in  Atlantic  City,  New  Jersey* 
ordered  the  plaintiffs,  who  were  importers 
and  manufacturers  of  Bohemian  glass 
novelties,  &c,  in  the  city  of  New  York,  an 
assortment  of  watch  cases  and  cologne 
articles  to  be  thereafter  manufactured  in 
Europe,  with  the  words  "Atlantic  City" 
thereon,  for  the  special  use  of  defendant's 
trade,  it  was  HELD,  following  the  decisions 
of  the  State  of  New  York,  that  this  was  not  a 
contract  of  sale,  but  for  work,  labor  and 
materials,  and  hence  not  a  contract  within 
the  statute  of  frauds. — Ibid. 

The  courts  of  Pennsylvania  have  ad- 
judged that  a  contract  made  by  a  foreign 


corporation  in  contravention  of  the  statute 

of  that  state  is  void,  and  therefore  that 
effect  will  be  given  to  it  in  this  forum. — Al- 
leghany Co.  vs.  Allen.  40  Vr.  270. 

The  Pennsylvania  courts  have  also  con- 
strued their  statute,  as  we  do  our  own,  and 
hold  that  isolated  acts  of  business  are  not  a 
violation  of  it. — Ibid. 

The  special  plea  in  bar  in  this  case  sets  up 
no  facts  which  are  inconsistent  with  the 
legality  of  the  contract,  as  the  consumma- 
tion of  an  isolated  transaction  in  Pennsyl- 
vania.— Ibid. 

In  the  t  rial  of  actions  arising  ex  delicto,  the 
lex  fori  is  controlling  upon  the  question  of 
the  quantum  of  evidence  requisite  to  place 
the  cause  within  the  province  of  the  jury: 
such  question  concerns  the  order  of  judicial 
proceedings  where  the  action  is  instituted. — 
Ferguson  vs.  Central  R.  R.  Co.,  42  Vr.  047. 


II.  LEX  LOCI. 

The  New  York  statute  against  gaming, 
like  our  own,  is  a  remedial  statute  giving  a 
right  of  action  both  against  the  stakeholder 
and  the  principal  to  whom  he  pays  the 
money.  A  judgment  in  New  York  against 
the  stakeholder,  which  is  unsatisfied,  is  no 
bar  to  a  suit  in  this  state  against  the  princi- 
pal.— Kennealy  vs.  Leary,  38  Vr.  435. 

Where  a  suit  is  brought  upon  a  contract 
made  in  a  sister  state,  the  lex  loci  contractus 
must  control  in  determining  its  validity  as  to 
the  form  and  solemnities  to  be  observed  in 
its  creation. — Roubicek  &  Zobel  vs.  Haddad, 
38  Vr.  522. 

A  contract  void  by  the  law  of  the  state 
where  made  will  not  be  enforced  in  this 
state. — Alleghany  Co.  vs.  Allen,  40  Vr.  270. 

Where  a  contract,  with  reference  to  the 
title  of  tangible  chattels  situated  in  another 
state,  is  made  in  that  state  between  a  resi- 
dent thereof  and  a  New  Jersey  corporation , 
and  is  to  be  performed  there,  the  law  of  that 
state  determines  the  effect  of  the  contract. — 
Cooper  vs.  Philadelphia  Worsted  Co..  2  Rob. 
622. 

The  act  of  1889  as  to  conditional  sales  does 
not  apply  to  contracts  made  and  to  be  per- 
formed in  another  state,  with  reference  to 
chattels  situated  there,  between  a  resident 
of  that  state  and  a  New  Jersey  corporation ; 
nor  does  the  act  become  applicable  when  the 
chattels  are  subsequently  brought  into  this 
state  without  the  consent  of  the  former 
owner. — Ibid. 
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Construction  of. — -Pleading: — Consents. 


The  transactions  were  in  New  York,  and 
the  property  was  located  there,  and  de- 
fendant's contract  was  to  be  delivered  there, 
and  was  not  enforceable  until  delivered. 
HELD,  that  though  defendant,  a  married 
woman,  resided  in  New  Jersey,  it  was  a  New 
York  contract  and  subject  to  the  New  York 
statute  permitting  married  women  to  con- 
tract as  though  single,  and  making  her 
separate  estate  liable  for  such  contracts. — 
Law  vs.  Smith,  2  Hob.  81. 

Such  contract  by  a  married  woman,  being 
valid  in  New  York,  where  made,  a  court  of 
chancery  of  New  Jersey  will  not  refuse  to 
enforce  it. — Ibid. 

Where  property  insured  was  located  in 
the  state  of  New  York,  and  the  policy  con- 
tained the  express  provision  that  it  should 
not  be  valid  until  countersigned  by  the 
agent  of  the  company  in  the  state  of  New 
York,  the  company  being  a  corporation  of 
Connecticut,  and  when,  being  so  counter- 
signed, it  was  mailed  to  the  insured  at  his 
residence  in  Jersey  City,  the  insurance  con- 
tract was  a  New  York  contract  and  govern- 
ed by  its  laws  as  to  its  validity,  construct- 
ion and  discharge,  and  the  debt  due  insured 
on  the  policy  might  be  garnished  there. — 
Orient  Insurance  Co-  vs.  Rudolph,  3  Rob. 
570. 

Where  in  supplementary  proceedings  in 
the  state  of  New  York  the  court  had  juris- 
diction over  the  debt  which  was  recoverable 
in  that  state  by  the  judgment  debtor,  and 
notice  of  the  proceedings  was  actually  given 
to  an  agent  in  that  state  of  the  corporation 
indebted  to  the  judgment  debtor,  which 
person  was  on  general  principles  a  proper 
agent  for  that  purpose,  the  decision  of  the 
New  York  court  on  the  question  that  the 
agent  actually  served  was  the  officer  desig- 
nated within  the  New  York  statutes  could 
not  be  collaterallv  attacked  elsewhere. — 
Ibid 


III.  CONSTRUCTION  OF. 

1.  Contract. 

When  the  statute  of  the  state  where  a 
contract  is  made  does  not  expressly  declare 
the  contract  to  be  void,  and  recourse  must 
be  had  to  interpretation  to  settle  the  ques- 
tion of  its  validity,  the  construction  given  to 
the  statute  by  the  courts  of  the  state  which 
enacted  it  will  be  adopted  here. — Alleghany 
Co.  vs.  Allen,  40  Vr.  270. 

The  tendency  of  judicial  decision  on  this 
subject,  when  the  statute  does  not  declare 
the  contract  to  be  void,  is  to  a  strict  construc- 
tion, maintaining  the  validity  of  the  con- 
tract, and  holding  that  the  only  effect  of 
such  legislation  in  the  state  where  it  is  en- 
acted is  to  impose  the  prescribed  penalties 
and  the  expressed  disabilities.     Outside  of 


such  state,  until  it.-  courts  give  me  legisla- 
tion a  wider  scope,  no  greater  latitude  will 
be  attributed  to  it. — Ibid. 

The  New  York  statute  provides  that  no 
foreign  corporation  shall  do  business  in  that 
state  without  having  first  obtained  the  cer- 
tificate required  by  the  art.  and  that  no 
foreign  corporation  doing  business  in  that 
state  shall  maintain  any  action  upon  it  in 
that  state  unless,  priorto  t  lie  making  of  such 
contract,  it  shall  have  procured  such  certifi- 
cate. HELD,  the  only  penalty  prescribed  by 
the  New  York  act  is  a  denial  of  the  right  to 
maintain  an  action  in  that  state;  it  does  not 
attach  to  the  contract  so  as  to  deprive  it  of 
a  suable  quality  in  this  state. — Ibid. 

2.  Statutes. 

Penal  statutes  of  one  state  can  have  no 
operation  in  another — they  are  strictly  local 
in  their  effect. — Kennealy  vs.  Leary,  38  Vr 
435. 

Disqualifications  of  a  penal  character  hav  e 
no  extra-territorial  operation,  and  comity 
does  not  require  a  recognition  of  them  in 
other  states. — Alleghany  Co.  vs.  Allen,  40 
Vr.  270. 

Our  statute  requiring  conditional  con- 
tracts of  sale  to  be  recorded  (Gen.  Stat.,  p. 
891,  sec.  191)  does  not  apply  to  a  contract 
made  between  non-residents  concerning 
personal  property  situate  out  of  this  state, 
the  contract  not  contemplating  the  removal 
of  the  property  into  this  state. — Hirsch  vs. 
Leatherbee  Lumber  Co.,  40  Vr.  509. 


IV.  PLEADING. 

A  joint  stock  association,  existing  under 
the  laws  of  New  York,  may  be  sued  in  our 
courts  by  its  recognized  name,  although 
under  the  New  York  Code  of  Procedure  the 
suit  should  be  brought  either  against  the 
president  or  treasurer  by  name,  or  against 
the  associates  individual!)'. — Saunders  vs. 
Adams  Express  Co.,  42  Vr.  270. 

In  an  action  on  a  contract  made  in  a 
foreign  state,  the  defendant  can  claim  the 
benefit  of  the  law  of  that  state  only  by  plead- 
ing it. — Perkins  vs.  Trinity  Realty  Co.,  3 
Rob.  723. 


CONSENTS. 

I.  NATURE  OF. 
II.  WITHDRAWAL. 
III.  LIMITATIONS. 
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IV.  EXECUTION. 

1.  Form. 

2.  Parties. 

V.  OBJECTIONS. 
VI.  CONSIDERATION  FOR. 
VII.  MUNICIPAL  CONSENT. 


I.  NATURE  OF. 

The  "consents  in  writing  of  the  owners  of 
at  least  one-half  in  amount  of  property" 
fronting  upon  a  street  railway  route  re- 
quired by  "An  act  to  regulate  the  construc- 
tion and  maintenance  of  street  railroads  in 
this  state,"  approved  May  16th,  1894, 
(Pamph.  L.,  p.  374),  and  by  "An  act  to 
regulate  the  construction,  operation  and 
maintenance  of  street  railroads  in  this  state," 
approved  April  21st,  1896,  (Pamph.  L.,  p. 
329),  are  not  licenses  or  concessions  granting 
to  the  railway  company  some  interest  in 
land  or  right  in  their  streets;  they  are  in 
effect  votes  for  the  adoption  of  a  legislative 
scheme  by  which  a  special  jurisdiction  over 
highways  is  conferred  upon  the  governing 
body  of  the  municipality. — Currie  vs.  Atlan- 
tic City,  37  Vr.  146. 


II.  WITHDRAWAL. 

There  can  be  no  effective  withdrawal  of 
any  consent  after  jurisdiction  has  vested  in 
the  municipal  body. — Currie  vs.  Atlantic 
City,  37  Vr.  146. 


III.  LIMITATIONS. 

A  consent  based  upon  the  ownership  of 
property  fronting  upon  a  street  over  which 
permission  is  desired  is  limited  to  such  street, 
and  has  no  application  to  any  street  upon 
which  the  property  does  not  front. — Currie 
vs.  Atlantic  City,  37  Vr.  146. 

Quaere.  As  to  the  effect  upon  an  other- 
wise valid  consent  of  an  unauthorized  re- 
striction upon  the  exercise  of  the  jurisdic- 
tion conferred? — Ibid. 

When,  upon  the  filing  of  the  necessary 
consents  of  the  abutting  owners,  the  city 
council  or  other  governing  body  has  once 
regularly  acted  thereon  by  the  passage  and 
approval  of  a  valid  ordinance  or  resolution 
giving  or  refusing  such  municipal  consent, 
the  council  or  other  governing  body  be- 
comes functus  officio,  so  far  as  the  pending 
application  is  concerned,  and  the  consents 
of  the  abutting   owners   thus   acted   upon 


cannot  be  the  basis  of  further  municipal 
action  upon  a  second  application. — Currie 
vs.  Atlantic  City,  37  Vr.  671. 


IV.  EXECUTION. 
1.  Form. 

A  consent  of  an  abutting  property  owner, 
executed  by  the  owner,  the  execution  thereof 
not  being  acknowledged,  but  proved  by  the 
subscribing  witness,  is  invalid,  the  statute 
(Pamph.  L.,  1896,  p.  330)  requiring  that  the 
consent  "shall  be  executed  and  acknow- 
ledged as  are  deeds  entitled  to  be  recorded." 
— Orton  vs.  Metuchen,  37  Vr.  572. 

2.  Parties. 

Where  by  a  will  the  testator  gives  to  his 
wife  during  her  natural  life  all  his  estate, 
and  at  her  death  gives  said  estate  to  his 
sons  in  fee,  the  said  estate  to  be  sold  by  his 
executors  and  the  proceeds  divided  among 
the  children,  the  consent  of  such  executors, 
during  the  life  estate  of  the  widow,  to  the 
construction  of  a  street  railway,  is  invalid, 
the  act  of  1896  authorizing  only  executors 
holding  the  legal  title  or  those  having  power 
of  sale  to  consent. — Orton  vs.  Metuchen,  37 
Vr.  572. 

The  consent  of  one  of  four  tenants  in 
common  to  the  construction  of  a  street 
railway,  does  not  satisfy  the  requirements 
of  the  statute  that  the  owners  shall  consent. 
—Ibid. 

Upon  the  application  of  a  trolley  company 
to  the  city  of  East  Orange  for  permission  to 
construct,  maintain  and  operate  a  street 
railway  on  Central  avenue,  in  said  city, 
various  consents  of  the  owners  of  property 
abutting  on  the  avenue  were  duly  presented 
to  the  city  authorities,  pursuant  to  the  pro- 
visions of  the  Street  Railroad  act  of  April 
26th,  1896,  Pamph.  L.,  p.  329.  One  of 
the  consents  was  given  by  John  J.  O'Connor, 
bishop  of  Newark,  as  owner,  or  representing 
the  ownership  of  the  cemetery  of  the  Holy 
Sepulchre,  which  had  a  frontage  of  nine 
hundred  and  sixty -nine  feet  upon  the  avenue. 
If  that  consent  was  invalid,  there  were  not 
consents  of  the  owners  of  a  sufficient  number 
of  lineal  feet  of  frontage  to  give  jurisdiction 
to  the  city  to  grant  such  permission.  The 
cemetery  land  had  been  conveyed  to  bishop 
Bailey,  Roman  Catholic  bishop  of  the 
diocese  of  Newark,  by  a  deed  conveying  title 
in  fee-simple,  with  no  express  declaration 
of  trust.  It  had  been  conveyed  by  mesne 
conveyances  of  like  character  to  Winand 
Michael  Wigger,  bishop  of  that  dioce 
By  his  will  it  was  devised  to  three  prelates 
of  that  church  as  joint  tenants,  and  the  title 
thereto  was  in  them  at  the  time  of  1>h1i"|> 
O'Connor's  consent.  Assuming  (without 
deciding)  that  the  evidence  was  competent 
to  establish,   and  did  establish,  that   land 
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tlius  conveyed  to  the  ecclesiastical  authori- 
ties of  that  church  is  held  upon  a  trust  for 
the  Roman  Catholics  of  the  diocese. 
HELD,  that  at  the  time  of  the  execution 
of  the  consent  bishop  O'Connor,  having 
acquired  no  legal  title  to  the  land,  was  not 
a  "trustee  holding  the  legal  title,"  nor  was 
he  the  owner  of  the  land,  as  cestui  que  trust 
or  otherwise,  within  the  provisions  of  the 
act  in  question,  and  so  his  consent  was  in- 
valid. Quaere.  Whether  a  cestui  que  trust , 
in  possession  of  land  the  legal  title  to  which 
is  in  a  trustee,  can  give  a  valid  consent  under 
the  act? — Shepard  vs.  East  Orange,  41  Vr. 
203. 


V.  OBJECTIONS. 

Whether  municipal  authorities  may  re- 
fuse to  hear  persons  desiring  to  object  to 
the  sufficiency  of  such  consents  to  justify 
action  after  all  the  consents  are  presented, 
because  such  persons  had  been  previously 
heard  in  opposition  to  the  action,  quaere.- 
Shepard  vs.  East  Orange,  41  Vr.  203. 


VI.  CONSIDERATION  FOR. 

By  statute  (Pamph.  L.,  1894,  p.  374)  it 
was  enacted  that  no  railroad  should  be 
(■instructed  in,  over  and  upon  any  street. 
avenue,  highway,  land  or  other  public  place 
in  any  municipality,  town,  township,  village 
or  borough  of  this  state,  except  upon  the 
consent  of  the  governing  body  of  such 
municipality,  which  consent  should  only  be 
granted  upon  a  petition  of  the  corporation 
and  after  public  notice  and  a  hearing  before 
the  governing  body,  and  after  the  governing 
body  might  grant  or  refuse  permission  to 
construct,  maintain  and  operate  such  street 
railroad,  or  in  their  discretion  might  con- 
sent to  the  construction,  &c,  of  such  street 
railroad.  &c,  defining  the  location,  &c, 
with  a  proviso  that  such  petition  for  the 
designation  of  the  route,  construction, 
maintenance  or  operation  of  a  street  rail- 
way should  not  be  granted  until  there  be 
filed  with  the  clerk  of  such  municipality, 
&c,  the  consent  in  writing  of  the  owner  or 
owners  of  at  least  one-half  in  amount  in 
lineal  feet  of  property  fronting  on  such 
street.  &c.  The  plaintiff  was  the  owner  of 
lands  fronting  on  a  street  in  the  town  of  M., 
in  which  the  defendant  proposed  to  locate 
its  railroad.  He  signed  a  consent  wherein 
the  defendant  agreed  with  the  plaintiff  as 
the  price  and  consideration  for  said  consent, 
to  sell  or  procure  to  be  sold  to  the  said 
plaintiff  $10,000  of  the  bonds  of  the  defen- 
dant then  issued  or  to  be  issued,  and  §20,000 
of  the  shares  of  its  capital  stock.  In  an  ac- 
tion brought  against  the  company  for  the 
non-performance  of  its  agreement  it  was 
HELD  — 

1.  That  the  consideration  of  this  consent 


was  not  void  as  against  public  policy  in  its 
tendency  to  influence  legislation ;  and 

2.  That  this  agreement  was  not  illegal, 
on  the.  ground  that  such  consent  given  by 
an  individual  was  a  fraud  on  other  land- 
owners and  on  the  public. — Military  Aca- 
demy vs.  North  Jersey  Street  Railway  Co., 
36  Vr.  328.     See  41  Id.  229. 

The  statutory  consent  of  such  an  abutting 
owner  to  the  construction,  operation  and 
maintenance  of  a  street  railway  on  the 
highway  in  front  of  his  premises  need  not  be 
influenced  by  the  consideration  whether  or 
not  such  a  use  of  the  street  was  promotive 
of  public  policy.  That  question  is  lodged 
by  the  legislature  with  the  municipal 
authorities.  The  privilege  conferred  by  the 
statute  upon  the  owners  of  lands  fronting 
on  the  street  on  which  a  street  railroad  is 
proposed  to  be  built,  to  give  or  withhold 
their  consent,  is  conferred  upon  them  solely 
for  the  protection  of  their  own  property 
rights. — Ibid. 

In  order  to  obtain  the  consents  required 
for  the  construction  of  an  electric  railway 
in  a  public  street  in  accordance  with  the  act 
of  April  21st,  1896  (Pamph.  L.,  p.  329).  the 
railway  company  agreed  with  an  owner  of 
land  abutting  on  the  street  to  give  him.  for 
his  consent,  a  valuable  option  on  the  pur- 
chase of  the  company's  bonds  and  stock. 
HELD,  that  the  agreement  was  in  violation 
of  the  policy  established  in  that  statute  and 
could  not  be  enforced. — Montclair  Military 
Academy  vs.  North  Jersey  Street  Railway 
Co.,  41  Vr.  229. 


VII.  MUNICIPAL  CONSENT. 

It  is  not  necessary  to  the  regulating  of  the 
use  of  streets  in  a  borough,  by  a  street  rail- 
road company  already  having,  by  ordinance 
passed  conformably  to  the  acts  of  1893  and 
1894  (Gen.  Stat.,  pp.  3235,  3247  I,  a  location 
of  tracks  and  the  right  to  construct,  main- 
tain and  operate  its  railroad,  that  there 
should  be  a  new  or  continued  consent  of  any 
abutting  landowners  or  a  public  hearing  on 
notice.  The  general  powers  of  boroughs 
(Pamph.  L.  1897,  p.  296.  *  28)  suffice  for 
that  purpose  even  though  the  railroad  has 
not  been  fullv  constructed. — Moore  vs  Had- 
donfield.  32  Vr.  470.     See  33  Id.  386. 

The  provision  in  that  charter  by  which 
the  company  was  empowered  to  construct 
and  operate  a  street  railroad  in  Jersey  City. 
provided  that  in  constructing  the  railroad 
the  company  first  obtained  the  consent  of 
the  city  council;  the  ordinance  of  the  council 
giving  such  consent  on  condition  that  the 
company  should  pay  an  annual  fee  for  each 
car  run  on  the  railroad;  the  acceptance  of 
the  ordinance  by  the  company  and  the  con- 
struction of  the  railroad  in  pursuance  of  the 
consent,  and  the  supplement  to  the  com- 
pany's charter,  approved  March  17th.  1S60. 
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declaring  that  in  c< instructing  and  main- 
taining its  railroad  in  Jersey  City  the  com- 
pany should  be  subject  to  the  conditions 
imposed  in  the  ordinance;  placed  upon  the 
company  a  legal  obligation  to  pay  the 
stated  fee. — Jersey  City  vs.  Jersey  City  and 
Bergen  Railway  Co.,  41  Vr.  360. 

Traction  act  of  1893,  section  1  (Gen.  Stat., 
p.  3235),  requires  a  street  railroad  corpora- 
tion, before  using  any  street  or  highway, 
to  obtain  the  consent  of  the  governing  body 
"of  the  township  or  county"  within  which 
the  street  or  highway  used  is  located.  Act 
of  1894  (Gen.  Stat.,  p.  3247)  provides  that, 
in  addition  to  the  restrictions  prescribed  by 
law,  no  street  railroad  shall  be  constructed 
in  any  street  in  any  municipality,  town, 
township,  village  or  borough  without  the 
consent  of  its  governing  body,  and  act  of 
1896  (P.  L.  of  1896,  p.  329)  requires  the 
consent  of  the  governing  bodies  of  cities, 
towns,  and  villages,  and  declares  that  if  any 
board  or  public  authority  other  than  the 
governing  body  of  such  municipality,  town 
or  village  shall  have  control  of  any  of  the 
streets  or  highways  over  which  the  tracks 
are  to  be  located,  the  consent  of  such  other 
body  or  public  authority  shall  also  be  ob- 
tained. HELD,  that  though  under  the  act 
of  1893  the  consent  of  the  governing  body 
"of  the  township  or  county"  only  need  be 
obtained,  the  subsequent  acts  required  the 
consent  of  both  county  and  township  or 
other  municipality  within  the  territory  in 
which  the  railroad  lines  were  proposed  to 
be  built. — Woodbridge  vs.  Raritau  Traction 
Co.,  19  Dick.  169. 


CONSIDERATION. 

I.  VALIDITY  OF. 

1.  Care  and  Support. 

2.  Gift. 

3.  Preexisting  Debt. 

4.  Waiver  of  Claim. 

5.  Promise. 

6.  Marriage. 

7.  Void  Mortgage. 


I.  VALIDITY  OF. 
I .  Care  and  Support. 

An  agreement  giving  a  stepson  the  entire 
management  of  his  stepmother's  estate, 
she  to  receive  the  profits  and  to  make  a  will 
appointing  him  executor  and  make  his  wife 
sole  legatee,  to  take  effect  after  the  decease 
of  her  son,  in  consideration  of  the  stepson's 
promise  to  take  care  of  herself  and  her  im- 


becile son,  who  has  an  expectancy  of  eleven 
years,  is  supported  by  a  sufficient  considera- 
tion.—Hart  vs.  Hart,  12  Dick.  543. 

When  she,  being  over  eighty  years  of  age, 
without  counsel,  and  living  with  her  stepson 
under  the  above  agreement,  afterwards 
transferred  her  entire  estate  to  him.  HELD, 
that  the  transfer  was  without  consideration, 
and  voidable  for  undue  influence. — Ibid. 

2.  Gift. 

In  a  suit  to  set  aside  a  deed  made  without 
consideration  by  complainant  to  one  occupy- 
ing confidential  and  intimate  relations  to- 
wards her,  evidence  examined  and  held  to 
show  that  complainant,  at  the  time  she 
made  the  deed,  did  not  have  sufficient 
mental  capacity  to  know  and  judge  of  those 
things  which  enter  into  a  proper  disposition 
of  property. — Collins  vs.  Toppin,  20  Dick. 
439.     A.  21  Id.  430. 

3.  Preexisting  Debt. 

The  words  "for  a  present  consideration," 
in  Bankrupt  act  of  July  1st,  1898,  chapter 
541,  section  67  (30  Stat.,  p.  564;  U.  S.  Comp. 
Stat.,  1901,  p.  3449),  providing  that  liens 
given  or  accepted  in  good  faith,  and  not  in 
contemplation  of  or  in  fraud  on  the  act, 
"and  for  a  present  consideration,"  shall 
not  be  affected  by  the  act,  do  not  render 
invalid  a  mortgage  to  secure  a  pre-existing 
debt. — Empire  State  Trust  Co.  vs.  Fisher 
Co.,  1  Rob.  88.     See  Id.  602. 

A  mortgage  given  merely  to  secure  ante- 
cedent debts  is  not  given  "for  value,"  within 
the  meaning  of  clause  "e"  in  section  70 
of  the  Federal  Bankrupt  act,  or  for  "A 
valuable  consideration,"  within  the  mean- 
ing of  section  64  of  the  New  Jersey  Corpora- 
tion act. — Empire  State  Trust  Co.  vs.  Trus- 
tees of  Fischer  &  Co.,  1  Rob.  602. 

Where  a  debt  was  past  due,  and  the 
creditor  demanded  payment  or  security, 
whereupon  the  debtor  tendered  and  the 
creditor  accepted  a  mortgage,  executed  by 
a  corporation  on  its  property,  but  did  not 
release  the  debtor  or  expressly  extend  the 
time  of  payment,  the  mortgage  is  supported 
by  a  consideration. — Perkins  vs.  Trinity 
Realty  Co.,  3  Rob.  723. 

4.  Waiver  of  Claim. 

Where  a  father  and  son  owned  property 
together,  which  was  largely  acquired  through 
the  business  ability  of  the  son  and  direct 
applications  of  his  money,  the  legal  title  to 
the  property  being  taken  in  the  name  of  the 
father,  on  condition  that  at  his  death  it 
should  lie  left  by  will  to  the  son,  but  was  in 
fact  left  by  will' to  the  son's  stepmother,  an 
agreement  between  the  stepmother  and  the 
son  that  at  her  death,  in  consideration  of  the 
son  making  no  claim  against  his  father's 
estate,  she  would  leave  the  property  to  the 
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son  by  will,  constituted  a  family  arrange- 
ment or  compromise,  which,  being  founded 
on  sufficient  consideration  and  afterwards 
acted  on  in  good  faith,  will  be  enforced, 
though  resting  in  parol. — Clawson  vs 
Brewer,  1  Rob.  201. 

The  abandonment  of  any  claim  by  the  son 
against  his  father's  estate,  and  the  enjoy- 
ment by  the  stepmother  during  her  life  of 
the  use  <>f  the  property,  constituted  a  valid 
consideration  for  the  contract  between  the 
stepmother  and  -  tepson. — Ibid. 

5.  Promise. 

When  a  promoter  induced  subscriptions 
to  a  stock  of  a  corporation  on  the  promise 
that,  in  consideration  of  stock  to  be  retained 
by  him  as  a  part  of  the  plan,  he  will  furnish 
certain  subscriptions  for  the  benefit  of  the 
subscribers,  the  promise  is  a  part  of  the 
consideration  of  the  contract  of  subscription, 
ami  hence  a  default  on  the  part  of  t  lie  promo- 
ter in  that  respect  vitiates  the  contract. — 
Audenried  vs.  East  Coast  Milling  Co..  2  Rob. 
450. 


6.  Marriage. 

An  ante-nuptial  parol  agreement  by  a  hus- 
band to  make  the  wife  beneficiary  in  a 
mutual  benefit  certificate  i-  void  under  the 
provision  of  the  statute  of  frauds  that  an 
agreement  made  in  consideration  of  marriage 
must  be  reduced  to  writing  and  signed. — 
Pennsylvania  Railroad  Co.  vs.  Warren,  3 
Rob.  706. 

7.  Void  Mortgage. 

A  mortgage  delivered  to  A  without  con- 
sideration,  but  in  order  that  A.  may  raise 
money  thereon  for  the  mortgagor,  becomes 
valid  in  the  hands  of  A.'s  assignee  for  the 
money  paid  therefor  by  the  latter,  although 
A.  fails  to  pay  over  the  monev  to  the  mort- 
gagor.— Bogart  vs.  Stevens,  3'Rob.  800. 


CONSIGNMENT. 

Cross  Reference.     Common  Carriers. 

The  care  which  a  consignee  of  goods  is 
required  to  take  of  articles  consigned  to  him 
for  sale  is  such  care  as  a  reasonably  prudent 
man  would  take  of  his  own  propertv  simi- 
larly situated. — Ives  vs.  Freisinger  "41  Vr. 
257. 

If  goods  be  returned  damaged,  the  bur- 
den is  on  the  defendant  to  show  that  the 
injury  is  such  as  might  occur  even  with  the 
exercise  of  the  requisite  care. — Ibid. 

The  plaintiff  is  entitled  to  recover,  in  such 
a  case,  the  difference  between  the  value  of 
the  articles  returned,  in  their  damaged  con- 
dition, and  their  value  undamaged. — Ibid. 


The  value  of  the  damaged  articles  is  to  In- 
determined  from  the  price  it  i-  proven  they 
would  bring  at  a  fair  sale.  viz..  a  sail 
articles  in  the  usual  course  of  the  trade  and 
business. — Ibid. 


CONSPIRACY. 

See  Criminal  Law  and  Procedure. 


CONSTABLES. 

A  sergeant-at-arms  of  a  district  court  is 
not  made  -object  to  the  statutory  liability 
for  failure  to  perform  the  duties  prescribed 

by  the  District  Court  act  respecting  execu- 
tion- < . i i i  of  said  court  delivered  to  him 
which  is  imposed  upon  constable-  for  auch 
failure  by  section  73  (Gen.  Stat.,  p.  1227)  of 
said  act. — Nixon  vs.  Fithian.  32  Vr.  4. 

The  deceased  was  elected  constable  in  the 
spring  of  1S97  for  a  term  of  three  years. 
The  statute  requires  constables  to  renew 
their  official  bond-  annually,  and  provides 
that  if  a  constable  should  neglect  or  refuse 
so  to  do  within  thirty  days  after  the  expira- 
tion of  each  yearly  term,  hi-  position  should 
become  vacant,  and  such  vacancy  should  be 
filled  as  required  by  law.  Pamph.  L.,  1899, 
p.  429.  The  deceased  took  the  oath  of 
office  and  gave  bond  as  constable  in  March. 
1897.  In  1898  he  omitted  to  renew  his  bond, 
and  in  March.  1899,  he  filed  a  bond  which 
complied  with  the  statute.  This  bond  was 
accepted  by  the  township  officers.  The 
continuance  of  the  deceased  in  office  was 
recognized  by  the  public  authorities,  and  his 
official  character  was  shown  by  such  evi- 
dence as  is  uniformly  regarded  as  sufficient 
proof  of  official  position.  The  court  of 
oyer  and  terminer  on  this  proceeding  had 
no  authority  to  institute  an  inquiry  as  to 
whether  his  office  had  become  vacant  and 
pronounce  a  judgment  of  forfeiture.  The 
deceased,  at  the  time  he  was  killed,  was  in 
the  execution  of  the  duties  of  the  office  of 
constable. — Bullock  vs.  State.  36  Vr.  557. 

The  deceased  was  one  of  the  constables 
of  the  county  of  M.  On  the  day  in  question 
he  went  to  the  residence  of  the  accused  with 
a  writ  of  execution  upon  a  judgment  re- 
covered against  the  accused  at  the  suit  of 
one  A.,  and  also  a  warrant  issued  by  a  jus- 
tice of  the  peace  upon  the  complaint 
made  by  one  J.  E.  S..  charging  the  prisoner 
with  malicious  mischief.  These  writs  were 
issued  by  a  justice  of  the  peace  of  the  county 
of  M.  The  prisoner  knew  that  the  deceased 
was  a  constable  and  was  made  aware  of  the 
object  of  his  visit  on  that  day.  By  statute, 
the  killing  of  any  magistrate,  sheriff,  coroner 
or- other  officer  of  justice,  either  civil  or 
criminal,  in  the  execution  of  his  office  or 
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duty,  is  declared  to  be  murder.     Pamph. 
L.,  1898,  p.  824.— Ibid. 

TJie  accused  sought  to  justify  the  killing 
on  the  ground  that  it  was  done  in  self- 
defence.  Ministers  of  justice,  while  in  the 
execution  of  their  offices,  are  under  the 
peculiar  protection  of  the  law.  This  special 
protection  is  founded  in  great  wisdom  and 
in  every  principle  of  political  justice;  for 
without  it  the  public  tranquillity  cannot 
possibly  be  maintained  or  private  property 
secured.  For  these  reasons  the  killing  of 
officers  so  employed  has  been  deemed,  at 
common  law,  murder  of  maline  prepense,  as 
being  in  defiance  of  the  justice  of  the  king- 
dom. To  the  same  effect  is  the  statute  of 
this  state. — Ibid. 


CONSTITUTION  AND  CONSTI- 
TUTIONAL LAW. 

I.  DEFECT  IN  TITLE. 

1.  Liquors. 

2.  Insurance  Companies. 

3.  Cured  by  Amendment. 

4.  General. 

5.  Convictions. 

6.  Towns  and  Boroughs. 

7.  Cities. 

8.  Sale  of  Franchises. 

9.  Oysters. 

10.  Game  Laws. 

11.  Potable  Waters. 

II.  POWER  OF  LEGISLATURE. 

1.  Licensing  of  Tradesmen. 

2.  Taxation. 

3.  Courts. 

4.  De  facto  Municipalities. 

5.  To  Repeal  Charters. 

6.  Police  Powers. 

7.  Public  Highways. 

III.  LOCAL  AND  SPECIAL  LAWS. 

1.  Classification. 

a.  Cities. 

b.  Districts. 

c.  General. 

d.  Population. 

e.  Townships. 

f.  Towns. 

g.  Courts. 
h.  Counties- 

i.    Potability  op  Water. 

2.  Regulating  Internal  Affairs. 


IV. 


3.  Public  Schools. 

4.  Taxation. 

5.  Granting  Corporate  Powers. 

6.  Salaries  of  Public  Officers. 

7.  Notice. 

8.  Special  Charters. 

9.  Taking  Private  Property. 

10.  Court  Houses. 

1 1 .  Special  Privileges. 

12.  Impairing  Obligation  of 
Contracts. 

POWER  OF  EXECUTIVE 
BRANCH. 


V.  DIVISIBILITY  OF  STATUTE. 

VI.  AMENDMENT   OF   CONSTITU= 
TION. 

1.  Method. 

2.  Election. 

VII.   RIGHTS. 

1.  Trial  by  Jury. 

2.  Physical  Examination. 

3.  Municipality  to  Impose  Tax. 

4.  Municipality  to  Fix  Salary. 

5.  Supreme  Court. 

6.  Suffrage. 

7.  Public  Fisheries. 

8.  To  Plead  Statutes. 

9.  To  License  Attorneys. 

10.  Due  Process  of  Law. 

11.  Indictment  by  Grand  Jury. 

VIII.  GENERAL    RULES    OF    CON= 
STRUCTION. 

IX.  POWERS  OF  JUDICIARY. 


I.  DEFECT  IN  TITLE. 

I.  Liquors. 

A  supplement  to  the  Inns  and  Taverns 
act  (Gen.  Stat.,  p.  1795)  makes  it  a  misde- 
meanor to  sell  intoxicating  liquors  from  any 
"ambulatory  conveyance."  HELD,  that 
this  object  is  not  expressed  in  the  title  of  the 
act  to  which  it  is  a  supplement. — Mack  vs. 
State,  31  Vr.  28. 

The  supplement  of  February  24th,  1892, 
to  "An  act  to  establish  an  excise  depart- 
ment in  cities  of  this  state,"  passed  April 
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8th,  1S84,  is  unconstitutional  in  that  the 
objeel  of  the  supplement,  as  set  forth  in  the 
body  thereof,  is  not  expressed  in  its  title.— 
Hann  vs.  Bedell,  38  Vr.  1  is. 

2.  Insurance  Companies. 

The  title  "An  act  to  provide  for  the  regu- 
lation and  incorporation  of  insurance  com- 
panies" does  not  express  as  one  of  its  ob- 
jects the  regulation  of  the  business  of  in- 
dividual  insurers.  Such  regulation,  if  im- 
posed in  the  body  of  the  enactment,  is  in 
violation  of  article  4,  section  7.  paragraph  1 
of  the  constitution. — Schenck  vs.  Stat.-  ::i 
Vr.  381. 

3.  Cured  by  Amendment. 

A  statute  that  is  invalid  because  its  enact- 
ment is  not  for  the  entire  class  mentioned 
in  its  title,  may  be  cured  by  an  amendment 
thai  extends  the  operation  of  the  act  to  the 
whole  of  the  titular  class.— Smith  vs.  Howell 
3]  Vr.  384.'>j!J'l 

4.  General. 

Winn  the  title  of  an  act  expressly  or  by 
necessary  implication  indicates  that  its  ob- 
jeel is  to  legislate  respecting  all  of  certain 
specified  things,  then,  if  the  legislation  in 
the  body  of  the  act  is  routined  to  only  part 
of  such  things,  the  act  is  unconstitutional 
because  of  the  falsity  and  deception  of  its 
title.  But  when  the  title  is  general  and 
merely  indicates  its  object  to  be  to  legislate 
in  respect  to  certain  specified  things,  then 
the  act  will  be  a  valid  expression  of  legisla- 
tive u  ill.  if  it  legislates  in  respect  to  a  part  of 
those  things  included  within  the  title. 
W'aln.  vs.  Beverly,  28  Vr.  148.  distinguished 
— Johnson  vs.  Asbury  Park,    31   Vr.  427. 

The  date  of  the  passage  or  approval  of  an 
act  to  be  repealed  is  not  required  by  article 
4,  section  7,  paragraph  4  of  the  constitution 
to  be  inserted  in  the  title  of  the  repealing 
act. — Moore  vs.  Burdett,  33  Vr.  163. 

Gen.  Stat.,  p.  179,  entitled  "An  act  for 
the  formation  of  borough  governments." 
which  confers  on  the  municipalities  the 
power  of  eminent  domain,  sufficiently  ex- 
presses its  object  in  the  title. — Coward  vs 
North  Plainfield,  34  Vr.  61. 

The  title  of  the  act  of  March  1st,  1886 
(Gen.  Stat.,  p.  3646),  constitutionally  ex- 
presses the  object  of  the  law. — Drew  vs. 
West  Orange,  35  Vr.  481. 

The  title  of  a  public  statute  may  properly 
be  used  to  denote  the  law  embodied  in  the 
statute  as  modified  by  its  amendments  and 
supplements. — Ibid. 

In  giving  effect  to  this  clause  of  the  con- 
stitution, the  courts  give  paramount  con- 
sideration to  the  genera]  objects  of  the  art. 


I  he  general  object  of  the  ac1  being  ascer- 
tained, the  legislature  may  include  in  it 
provisions  of  multiform  character,  designed 
to  carry  into  execution  the  legislative  pur- 
pose, which  are  not  inconsistent  with,  or 
foreign  to,  the  general  objeel   "I"  thi 

Boorum  vs.  Connelly,  37  Vr.  197. 

The  object  of  this  statute  is  to  change  the 
time  of  holding  elections  for  certain  local 
officers  of  the  cities  oi  this  state  from  spring 
to  fall.  The  extension  of  t  tie  terms  of  office 
ol  the  everaj  city  officers  until  successors 
could  be  elected  at  the  elections  provided 
for.  is  cognate  to  the  subject  matter  of  this 

legislation  and  is  embraced  in  the  title  — 
—Ibid. 

5.  Convictions. 

The  supplement  to  the  act  providing  for 
the  review  of  summary  convictions,  which 
was  passed  March  31st,  1890  (Gen.  S 
1206),  is  rendered  invalid  by  articli 
tion  7,  paragraph  4  of  the  state  constitu- 
tion, because  the  object  of  the  law  is  not 
expressed  in  its  title. — Plainfield  vs.  Hall. 
:;■-'  Vr.  437. 

6.  Towns  and  Boroughs. 

The  act  is  unconstitutional  also  because 
it  contravenes  paragraph  -1.  section  7  of  the 
constitution  of  this  state,  "that  every  law 
shall  embrace  but  one  object,  and  that  shall 
be  expressed  in  the  title."  The  title  i>  de- 
ceptive in  that  it  imports  a  regulation  of 
"certain  towns,  boroughs  and  townships." — 
Sneath  vs.  Mager,  35  Vr.  94. 

Under  a  title  referring  to  "incorporated 
towns,"  the  legislature,  in  the  enactment, 
declared  that  the  statute  should  not  apply 
to  anj-  municipality  not  named  as  a  town  in 
its  act  of  incorporation.  HELD,  that  a 
supplement  extending  the  provisions  of  the 
statute  to  boroughs  was  unconstitutional, 
as  having  an  object  not  expressed  in  its  title. 
— Walling  vs.  Deckertown,  35  Vr.  203. 

The  title  "An  act  relating  to  certain  illegal 
borough  governments,  requiring  the  pay- 
ment of  their  debts,"  cannot  constitutionally 
support  an  enactment  creating  boroughs. — 
Cooper  vs.  Springer.  36  Vr.  161.  See  LI. 
594. 

The  act  of  March  24th,  1899  (Pamph.  L., 
p.  534),  under  the  title.  "An  act  relating 
to  certain  illegal  borough  governments,  re- 
quiring the  payment  of  their  debts."  cannot 
authorize  the  creation  of  a  permanent 
borough,  but  it  is  constitutional  for  the  pur- 
pose specified  in  its  title.  The  authority 
apparently  granted  in  excess  of  that,  in  the 
enacting  clauses,  must  be  exscinded  from 
the  enactment. — Cooper  vs.  Springer.  36  Vr. 
594. 

7.  Cities. 

The    act    further     provided    that    even,- 
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officer  heretofore  appointed  by  the  mayor 
in  any  city,  or  appointed  or  chosen  by  the 
common  council,  or  other  governing  body 
of  any  city,  and  holding  office  therein  at  the 
passage  of  this  act,  shall  continue  in  office, 
and  his  term  of  office  should  be,  and  thereby 
was  extended  from  the  time  when  his  term 
would  otherwise  expire  until  the  first  day 
of  January  next,  succeeding  the  date  at 
which  his  term  of  office  would  otherwise 
expire.  HELD,  that  this  provision  did  not 
violate  article  4,  section  7,  paragraph  4,  of 
the  constitution,  requiring  that  every  law 
shall  embrace  but  one  object,  which  shall  be 
expressed  in  the  title. — Boorum  vs.  Con- 
nelly. 37  Vr.  197. 


8.  Sale  of  Franchises. 

The  act  of  1897  (Pamph.  L.,  p.  229)  is 
constitutional.  It  has  one  general  object, 
which  is  sufficiently  expressed  in  its  title. — 
Brinkerhoff  vs.  Newark  and  Hackensack 
Traction  Co.,  37  Vr.  478. 


9.  Oysters. 

An  act  entitled  "An  act  to  protect  the 
planting  and  cultivating  of  oysters  in  the 
tide  waters  of  this  state,"  enacted,  in  its 
body,  that  its  provisions  should  not  apply 
to  the  waters  or  bottoms  of  Delaware  Bay  or 
Maurice  River  Cove.  HELD,  that  the  statute 
did  not  comply  with  the  constitutional  re- 
quirement that  the  object  of  every  law 
should  be  expressed  in  its  title.— State  vs. 
Steelman,  37  Vr.  518. 

10.  Game  Laws. 

Section  17  of  an  "Act  to  provide  a  uniform 
procedure  for  the  enforcement  of  all  laws 
relating  to  fish,  game  and  birds,  and  for  the 
recovery  of  penalties  for  violations  thereof," 
approved  March  29th,  1897  (Pamph.  L.,  p. 
109),  is  unconstitutional  because  its  object 
is  not  expressed  in  the  title  of  the  act. — 
Hawkins  vs.  American  Copper  Co.,  40  Vr. 
126. 

II.  Potable  Waters. 

The  act  of  1899  (P.  L.  of  1899,  p.  73)  pro- 
hibiting sewage,  factory  refuse  or  other 
polluting  matter  being  discharged  or  placed 
in  any  stream  from  which  cities,  towns, 
boroughs,  townships,  or  other  municipali- 
ties receive  a  water  supply  for  domestic 
use,  above  the  point  where  such  water  is 
taken,  and  fixing  a  penalty  for  a  violation 
thereof,  and  authorizing  the  state  board  of 
health  to  enjoin  the  continuation  thereof 
by  suit  in  the  chancery  court,  is  embraced 
within  its  title,  which  recites  that  it  is  "An 
act  to  secure  the  purity  of  the  public  sup- 
plies of  potable  waters  in  this  state." — State 
Board  of  Health  vs.  Diamond  Mills  Paper 
Co.,  18  Dick.  111.     .4.  19  Id.  793. 


II.  POWER  OF  LEGISLATURE. 

1.  Licensing  of  Tradesmen. 

Legislation  empowering  boroughs  to  li- 
cense certain  trades  and  occupations  and  to 
raise  revenue  by  such  license  fees,  is  not 
obnoxious  to  the  constitutional  prohibition 
against  special  legislation  because  it  does 
not  apply  to  other  municipalities  of  higher 
or  lower  degree. — Johnson  vs.  Asbury  Park, 
31  Vr.  427. 

2.  Taxation. 

The  right  of  taxation  is  vested  in  the 
people,  but  legislation  is  necessary  to  exer- 
cise the  power  of  taxation.  Under  our 
form  of  government  this  legislative  power 
is  lodged  in  the  first  instance  in  the  legisla- 
ture of  the  state.  The  legislature,  in  the 
exercise  of  its  sovereign  power,  may  confer 
upon  the  minor  political  subdivisions  of  the 
state  (which  are  merely  instrumentalities 
for  the  better  administration  of  the  govern- 
ment in  matters  of  local  concern)  power  to 
impose  and  levy  taxes  and  assessments  to 
provide  the  revenue  by  which  municipal 
expenses  are  borne  and  debts  and  liabilities 
paid,  on  the  principle  that  for  local  purposes 
the  local  authorities  are  the  representatives 
of  the  people. — Township  of  Bernards  vs. 
Allen,  32  Vr.  228. 

The  powers  conferred  on  boards  of  free- 
la.  Iders  in  the  counties  and  upon  other  politi- 
cal subdivisions,  such  as  cities,  towns,  town- 
ships, &c,  are  instances  in  which  this  power 
had  been  conferred  upon  minor  subdivisions 
of  the  state. — Ibid. 

Except  as  the  legislature  may  confer  upon 
political  subdivisions  power  to  legislate  and 
to  provide  revenue  for  defraying  expenses  of 
the  local  governments,  it  has  no  power  to 
delegate  the  power  of  taxation  to  minis- 
terial officers  or  to  another  department  of 
the  government.  It  may  provide  for  the 
appointment  of  officers  and  other  persons 
to  assess  and  collect  taxes,  but  the  essential 
power  of  taxation,  which  is  the  power  to  levy 
a  tax,  is  incapable  of  being  delegated  by  the 
legislature. — Ibid. 

By  a  series  of  acts  from  an  early  period 
the  inhabitants  of  every  township,  precinct 
or  ward  were  created  a  body  politic  and  cor- 
porate,  and  the  freeholders  and  inhabitants 
were  authorized  in  town  meetings  to  vote. 
grant  and  raise  such  sum  or  sums  of  money 
as  should  be  required  for  local  purposes,  ami 
also  to  raise  the  quota  of  county  taxes  fixed 
by  the  board  of  chosen  freeholders  of  the 
county,  to  be  assessed,  levied  and  collected 
at  such  times  and  in  such  proportions  a-  the 
said  town  meetings  should  elect  and  appi  lint . 
—Ibid. 

By  an  act  passed  March  20th,  1884,  en- 
titled "An  act  to  provide  for  and  secure 
the  raising  of  revenue  for  the  execution  of 
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the  public  duties  of  maintaining  public 
schools,  preventing  the  destruction  of  pro- 
perty by  fire,  preserving  the  public  health, 
supporting  the  poor,  maintaining  police 
and  keeping  the  highways  and  streel  in  a 
safe  condition  for  public  use  within  the 
limits  of  incorporated  cities,  towns  and 
municipalities  in  cases  where  the  local  or 
municipal  authorities  or  officers  fail  to  pro- 
vide for  the  performance  of  such  duties.' 
(Gen.  Stat,,  p.  3411),  the  governor  was 
authorized  to  appoint  a  commission  Oi  throe 
freeholders,  to  be  known  as  commissioners 
of  taxation,  in  the  event  that  local  boards 
or  officers  should  neglect  or  fail  to  levy  the 
taxes  for  local  purposes  specified  in  the  act, 
or  there  being  a  vacancy  in  the  local  boards 
or  officers  or  the  boards  or  officers  have  not 
commenced  the  assessment  or  valuation  of 
property  for  taxation  or  the  said  taxes  have 
not  been  levied  at  the  time  required  by  law. 
whose  duty  it  should  be  to  assess  and  levy 
such  taxes.  The  act,  in  defining  tin-  duties 
of  these  commissioners  and  prescribing  the 
powers  conferred  upon  them,  enacted  thai 
they  should  have  power  to  levy  taxes  for 
such  sums  as  they  should  deem  expedient 
for  the  enumerated  purposes.  Commis- 
sioners were  appointed  by  the  governor  for 
the  township  of  Bernards  and  taxi  wen 
assessed  by  them  pursuant  to  the  act, 
HELD,  that  the  act  is  a  delegation  of  the 
power  of  taxation  in  violation  of  the  funda- 
mental principles  of  our  government  and  is 
unconstitutional  and  void,  and  that  the 
taxes  assessed  by  the  said  commissioners 
were  illegal. — Ibid. 

This  act  is  not  an  act  in  its  terms  or  effect 
interdicted  by  section  7,  paragraph  13  of  the 
constitution  of  this  state,  which  provides 
that  "property  shall  be  assessed  for  taxes 
under  general  laws  and  by  uniform  rules  ac- 
cording to  its  true  value." — Hermann  vs. 
Guttenberg,  33  Vr.  605.     See  34  Id.  616. 

A  resolution  of  the  council  of  a  town  to 
issue  bonds  under  and  in  accordance  with 
the  provisions  of  said  act,  will  not  be  ren- 
dered invalid  because  the  prosecutors  have 
paid  their  assessments  for  benefits  on  their 
lands  by  reason  of  the  improvements  of  the 
streets,  for  the  costs  and  expenses  of  which 
the  bonds  and  improvement  certificates 
were  issued,  and  which  are  due  and  unpaid, 
and  which  are  the  basis  of  and  to  pay  which 
the  bonds  under  such  resolution  are  to  be 
issued  and  sold;  that  this  is  not,  in  any  legal 
sense,  an  imposition  of  double  taxation  or 
an  inequality  of  taxation  contrary  to  tin- 
provision  of  the  constitution  requiring  pro- 
perty to  be  assessed  for  taxes  by  uniform 
rules  and  according  to  its  true  value. — Ibid. 

The  legislature  of  New  Jersey,  in  which 
the  governmental  power  of  taxation  resides, 
does  not  possess  the  power  to  delegate  to 
another  body  having  no  governmental  func- 
tion the  authority  to  determine  in  its  judg- 
ment or  discretion  the  amount  to  be  raised 


by  taxation. — Van  Cleve  vs.  Passaic  Valley 
Sewerage  Com'rs,  42  Vr.  574. 

3.  Courts. 

The  Legislature  of  New  Jersey  cannot  im- 
pair the  jurisdiction  of  a  constitutional  court. 

— Flanigan  vs.  Guggenheim  Smelting  Co., 
34  Vr.  047. 

The  "Act  concerning  district  courts," 
(Pamph.  L.,  1898,  p.  556)  is  not  void  because 
section  206  of  the  act  by  which  an  appeal  on 
matter  of  law  only  was  given  to  the  circuit 
court  has  been  judicially  declared  to  be  un- 
constitutional.— Stier  vs.  Koster,  37  Vr.  155. 

The  act  (P.  L.  of  1896,  ch.  167,  amended 
by  P.  L.  of  1897,  ch.  117)  entitled  "An act 
to  compel  the  determination  of  claims  to 
estates  in  remainder  in  certain  cases  and  to 
quiet  the  title  to  the  same"  is  constitutional. 
—Haley  vs.  Goodheart,  13  Dick.  368. 

The  statute  authorizing  the  board  of 
health  to  maintain  a  suit  in  the  chancery 
court  to  enjoin  a  violation  of  the  act,  is  not 
invalid,  as  being  an  attempt  to  confer  on 
the  chancery  court  a  jurisdiction  which  the 
legislature  cannot  confer  on  such  court. — 
State  Board  of  Health  vs.  Diamond  Mills 
Paper  Co.,  18  Dick.  111.     A.  19  Id.  793. 

4.  De  facto  Municipalities. 

It  is  competent  for  the  legislature  to 
make  provision  to  constrain  a  municipal 
corporation  to  take  proceedings  for  the  pay- 
ment of  debts  contracted  during  its  previous 
illegal  existence. — Cooper  vs.  Springer,  36 
Vr.  594. 

5.  To  Repeal  Charters. 

The  legislature,  representing  the  state, 
has  paramount  authority  over  its  public 
ways,  including  the  streets  in  cities  as  well  as 
the  county  roads,  and  the  legislature  can  at 
any  time  resume  the  power  previously 
granted  to  municipal  subdivisions  of  the 
state. — United  R.  R.  Co.  vs.  Jersev  City.  42 
Vr.  80. 

6.  Police  Powers. 

The  legislature  has  given  ample  authority 
to  the  board  of  health  in  the  exercise  of  the 
police  power  to  prevent  the  spread  of  con- 
tagious skin  diseases  in  barber  shops,  and 
stringent  regulations  for  that  purpose  are 
lawful. — La  Porta  vs.  Board  of  Health,  42 
Vr.  88. 

7.  Public  Highways. 

The  legislature,  representing  the  state, 
has  paramount  authority  over  its  public 
ways,  including  the  streets  in  cities  as  well 
as  the  county  roads,  and  the  legislature  can 
at  any  time"  resume  the  power  previously 
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granted  to  municipal  subdivisions  of  the 
state. — United  R.  R.  Co.  vs.  Jersey  City,  42 
Vr.  80. 


[II.  LOCAL  AND  SPECIAL  LAWS. 
1.  Classification. 

a.  Cities. 

The  act  of  June  10th,  1S95  (Gen.  Stat.,  p. 
459),  continuing  indefinitely,  in  cities  which 
pass  from  one  class  into  another,  the  opera- 
tion of  laws  applicable  only  to  their  former 
class  is  unconstitutional. — Meredith  vs. 
Perth  Amboy,  31  Vr.  134. 

A  classification  on  the  basis  of  popula- 
tion in  statutes  relating  to  the  structure, 
machinery  and  powers  of  municipal  govern- 
ment is  legitimate  where  population  bears 
a  reasonable  relation  to  the  necessities  and 
proprieties  of  the  various  grades  of  municipal 
government,  and  classification  in  such  cases 
being  committed  to  the  judgment  of  the 
legislature  the  legislative  judgment  will 
prevail  unless  the  classification  be  plainly 
illusory  or  applied  illusively. — Wanser  vs. 
Hoos,  31  Vr.  482. 

By  an  act  entitled  "An  act  authorizing 
any  town,  township  or  borough,  or  part 
thereof,  containing  a  population  exceeding 
live  thousand  inhabitants,  to  be  incorpor- 
ated as  a  city  after  a  vote  of  the  people  and 
providing  for  the  government  and  powers 
of  such  cities,"  approved  March  22d,  1895 
(Pamph.  L.,  p.  506),  it  is  provided  that  the 
inhabitants  of  any  "town  or  borough  or  of 
any  township  or  part  thereof,"  which  had 
by  the  United  States  census  of  1890,  or 
which  may  have  by  any  state  or  national 
census,  a  population  exceeding  five  thousand, 
may  become  a  body  corporate  by  name  "the 

mayor  and  city  council  of "  whenever 

at  an  election  prescribed  it  shall  be  so  de- 
cided by  a  majority  of  the  voters,  to  which 
city  none  of  the  provisions  of  any  general 
or  special  laws  relative  to  cities  in  this  state 
shall  apply,  nor  shall  any  such  act  thereafter 
apply  unless  the  same  shall  be  a  supplement 
to  the  act  in  question  or  be  made  applicable 
to  cities  incorporated  under  it,  is  repugnant 
to  the  provisions  of  the  constitution  which 
prohibit  the  enactment  of  private,  local  or 
special  laws  to  regulate  the  internal  affairs 
of  towns  and  counties,  in  that 

1.  The  classification  it  adopts  does  not  in 
any  degree  justify  the  restriction  of  the 
powers  and  forms  of  government  given  to 
the  cities  it  creates,  and 

2.  It  does  not  exhibit  a  substantial  dis- 
tinction, with  reference  to  those  powers  and 
that  form  of  government,  between  such 
cities  and  other  cities  of  equal  population 
and  of  similar  location  and  needs. — Dover  vs. 
Attorney-General,  33  Vr.  647. 


The  act  approved  February  2Sth.  1901, 
(Pamph.  L.,  p.  41),  entitled  "An  act  relative 
to  the  time  of  election  and  appointment  and 
terms  of  office  of  officers  elected  or  appointed 
in  cities  in  this  state,"  which  provided  that 
"in  all  cities  in  this  state  all  officers  re- 
quired to  be  elected  therein  at  any  municipal 
or  eharter  election  shall  be  voted  for  and 
elected  on  the  first  Tuesday  after  the  first 
Monday  of  November  in  each  year" — the 
effect  of  which  was  to  change  the  time  of 
holding  of  such  municipal  elections  from 
the  spring  to  the  fall — is  a  general  law,  and 
is  constitutional,  although  it  applies  to 
cities  only,  Wanser  vs.  Hoos,  31  Vr.  512, 
distinguished. — Boorum  vs.  Connelly,  37 
Vr.  197. 

The  supplement  of  1894  to  the  act  creating 
boards  of  street  and  water  commissioners  in 
cities  of  the  first  class  in  this  state,  passed 
in  1891,  is  a  special,  and  not  a  general  law, 
for  the  reason  that  its  provisions  apply  only 
to  those  cities  which  were  in  the  designated 
class  at  the  time  of  its  passage.  It  is,  there- 
fore, unconstitutional  and  void. — In  re 
Fagan,  Mayor,  &c,  41  Vr.  341. 

The  act  entitled  "An  act  respecting  the 
expenditure  of  money  in  cities  of  the  second 
class  in  this  state,"  approved  March  23d, 
1892  (Pamph.  L.,  p.  202),  is  local  and  special 
and  unconstitutional  under  article  4,  section 
7,  paragraph  11. — Halsey  vs.  Nowrev,  42  Vr. 
481. 

b.  Districts. 

A  district  e<  impi  ised  of  all  or  part  of  a  town- 
ship with  its  inhabitants,  set  off  for  the  pur- 
pose of  lighting  its  public  streets,  is  a  politi- 
cal division  in  the  exercise  of  a  govern- 
mental function  to  which  the  power  to  raise 
money  by  a  general  tax  may  be  granted  by 
the  legislature. — Smith  vs.  Howell,  31  Vr. 
384. 

A  system  of  classification  which  will 
merely  individualize  the  political  districts 
of  the  state  to  which  the  act  shall  be  applied 
is  insufficient.  Something  more  is  required 
than  mere  designation  by  such  character- 
istics as  would  serve  to  identify. — Lewis  vs 
Jersey  City,  37  Vr.  582. 

Any  power  or  powers  of  local  government 
in  townships  may,  at  the  discretion  of  the 
legislature,  be  exercised  in  districts;  and  the 
fixing  of  the  number  and  boundaries  of  the 
districts  may  constitutionally  be  delegated 
to  the  township  committee. — Allison  vs. 
Corker,  Assessor,  38  Vr.  596. 

In  order  to  effectuate  such  power  or 
powers,  the  legislature,  constitutionally, 
may  authorize  the  legal  voters  of  each  dis- 
trict to  make  appropriations  of  money  to 
be  raised  by  taxation  and  expended  within 
the  district.  The  district  becomes  for  the 
purposes  of  the  legislation  a  political  division 
of  the  state. — Ibid. 
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"  \n  act  concerning  public  roads  and  parks 
and  creating  boards  f..r  the  control  and 
managemenl  of  the  same,"  approved  March 
1st,  1893,  (Pamph.  L.,  p.  69;  Gen;Stat.,p. 
2951  .  as  amended  and  supplemented  March 
17th,  1896  (Pamph.  I...  p.  80),  is  constitu- 
tional as  to  road.,  bul  ineffectual  as  to 
parks. — Ibid. 

"  \n  act  authorizing  the  division  of  town 
ships  mto  street  lighting  districts  and  the 

erection  and  mainte ice  ol    street  hghts 

therein  and  the  election  of  streel  lighl  com 
missioned    in     aid    district      passed   Ma3 
25th,  1894  (Pamph.  I...  p.  640;   Gen.  Stat., 
p    3G69),  as  amended    March    25th,   189b 
[pamph.  L.,p.  L32),  is  constitutional.— Ibid. 

Invalidity  in  the  provision  of  "An  act  to 
establish  public  parks  in  certain  counties  in 
,his  state  and  regulate  the  same,  appi 
March  :>ih.  1895  (Gen.  Stat.,  p.  26185,  as  to 
the  appointmeni  of  the  members  of  the 
board  of  commissioners  therein  auth 
willnol  render  the  statute  invalid.  In  such 
a  case  the  constitutional  provision  (article 
7  section  2,  paragraph  9)  for  the  appoint- 
,,'„.,, t  of  officers  by  the  governor,  with  the 

advice  and  consent  of  the  senate,  IS  opera- 
tive—Ross vs.  Freeholders  oi  Essex,  40  Vr. 
143.    .Sec  Id.  291. 


the     Passaic     valley     sewerage     district 
(Pamph    L.,  p.  190),isnot  unconstitutional. 
Van  Cleve  vs.   Passaic   Valley  Sewerage 
12  Vr.  183. 

The  act  of  April  22d,  1903,  entitled  "An 
.,,.,  to  relieve  fr< tollution  thi   rivers  and 

.(reams  within  the  Passaic  valley  sewerage 

district,"  &c,  (Pamph.   I...  p.  777,  is_not 
violative  of  paragraph  11  of  section 
article  I  of  the  amended  constitution,  which 
prohibita    tl  private,  local  or 

I  laws:  (a)  laying  out  opening,  alter- 
ing and  working  roads  or  highways;  (b) 
vacating  any  road,  town  plot,  -tree,  alley 
or  public-  grounds;  (c)  regulating  the  in- 
ternal affairs  of  towns  and  counties,  appoint- 
ing local  ofiae-  or  rommissions  to  regulate 
municipal  affairs. — Ibid. 

,,l  i.pril22d,  1903  (Pamph.  I...  p. 
777)  is  not  violative  of  that  clause  of  para- 
graph u  of  section  7  of  article  4  of  the 

amended   constitution,   which  decla. 

"the  legislature  shall  pass  no  special  act 
conferring  corporate  powers'  &c.  lhis 
prohibition  does  not  relate  to  the  creation  of 
political  corporations. — Ibid. 

The  Passaic  valley  sewerage  district  is 
nol  established  as  a  municipal  corporation. 
—Ibid. 


On  certiorari  to  review  the  action  Ol  the 
board  of  chosen  freeholders  of  a  county,  for 
the  issue  of  bonds,  under  said  act  or  its  sup- 
plements, on  the  requisition  of  a  park  com- 
mission organized  thereunder,  this  court 
cannot  inquire  into  the  title  of  the  members 
of  t  he  commission .  Being  a  dc  facto  board , 
such  title  cannot  collaterally  be  questioned. 
—Ibid. 

The  County  Park  act,  approved  March 
5th    1895  (Gen.  Stat.,  p.  2618),  authorizes 

the  appointment .  by  a  justice  -  .1  the  supreme 
court,  of  commissioners  to  lay  out  public 
parks  in  any  county  having  a  population 
exceeding  two  hundred  thousand,  but  pro- 
vides that  the  act  shall  not  go  into  opera- 
tion in  any  county  unless  the  voters  of  the 
county  accept  it.  and  it  directs  certain 
county  officers  to  take  steps  for  submititng 
the  question  of  acceptance  to  the  voters  at 
the  next  election.     HELD, — 

1  That  the  distinction  drawn  between 
the  more  populous  counties  and  the  others  is 
legitimate  for  the  purposes  of  the  act. 

2  That  the  provision  for  submission  at 
thenext  election  is  directory  only,  and  the 
act  may  be  accepted  a,  a  subsequent  election 
and  may  be  accepted  in  counties  which 
'acquire  the  designated  population  after  the 

Pa|SaThat  the  legislature  had  constitutional 
authority  for  conferring  upon  a  justice  of 
the  supreme  court  the  power  of  appointing 
the  park  commissioners.— Ross  vs.  tree- 
holders  of  Essex,  40  Vr.  291. 

The  act  of  March  27th,  1902.  entitled  "An 
act  to  create  a  sewerage  district  to  be  called 


The  powers  conferred  upon  the  Pas 
valley  sewerage  commissionera   are  execu- 
tive "and  administrative  in  character,  and 
n01  legislative.— Ibid. 

In  providing  for  the  establishment. 
maintenance  and  operation  of  public  w-orks 
in  order  to  relieve  the  natural  streams  from 
pollution  detrimental  to  the  health  of  the 
neighboring  population,  the  legislature 
not  required  by  any  constitutional  limita- 
tion to  delegate  the  work  to  existing  muni- 
cipalities, nor  to  establish  a  new  municipal- 
ity for  the  purpose,  but  may  act  directly 
and  through  its  own  agencies.— Ibid. 

In  the  mandatory  clause  of  paragraph  11 
1   of  section  7  of  article  4  of  the  amended  con- 
stitution,   declaring  that    "The   legislature 
shall  pass  general  laws  providing  for  the 
cases  enumerated  in  this  paragraph,  and  for 
,11  other  cases  which,  in  its  judgment,    may 
be  provided  for  by  general  laws,    the  latter 
part  of  the  clause  leaves  much  to  the  discre- 
tion of  the  legislature.     Under  this  language 
it    would    require    at    least    a    plain    case, 
amounting  in  effect  to  an  evasion  of  the 
legislative  duty,   to  justify  the  courts   in 
I   declaring  an  act  void  for  want  of  generality. 
I  —Ibid. 

The  situation  of  the  territory  included 
within  the  Passaic  valley  sewerage  district, 
in  respect  to  the  features  that  have  necessi- 
tated the  legislation  in  question  (Pamph. 
L  1903  p  777).  is  wholly  except! 
parallel  to  it  exists  elsewhere  in  the  state  al 
present    nor  is  it  reasonable  to  anticipate 
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that  such  a  situation  will  elsewhere  exist  in 
the  near  future. — Ibid. 

A  law  is  special,  in  a  constitutional  sense, 
when  by  force  of  an  inherent  limitation  it 
arbitrarily  separates  some  persons,  places 
or  things  from  those  upon  which,  but  for 
such  separation,  it  would  operate. — Ibid. 

The  rule  adopted  in  determining  the  con- 
stitutional validity  of  a  classification  of 
municipalities  on  the  basis  of  population — 
the  rule  that  municipalities  afterwards 
"growing  into  the  class"  must  be  brought 
under  the  operation  of  the  law  in  question — ■ 
has  no  applicancy  to  the  anomalous  condi- 
tions that  necessitated  the  legislation  under 
review  (Pamph.  L.,  1903,  p.  777),  it  being 
not  reasonable  to  anticipate  that  the  natural 
streams  in  other  parts  of  the  state  will  be 
permitted  to  become  polluted  to  the  extent 
of  endangering  the  public  health. — Ibid. 

The  act  under  review  (Pamph.  L.,  1903,  p. 
777),  being  constitutional  in  its  main  purpose 
of  establishing  and  regulating  a  sewerage 
district,  such  of  its  provisions  as  incidentally 
regulate  the  internal  affairs  of  existing 
municipalities  in  order  to  carry  out  the 
main  purpose  are  not  invalid  as  being  special 
legislation  since  the  municipalities  thus 
affected  are  thrown  into  a  class  by  them- 
selves, from  the  very  necessity  of  the  case, 
and  no  distinctions  are  made  between  these 
several  municipalities  except  such  as  are 
germane  to  the  purposes  of  the  legislation. — 
Ibid. 

The  act  under  review  (Pamph.  L.,  1903,  p. 
777)  is  not  unconstitutional  in  imposing 
the  cost  of  the  public  work  thereby  estab- 
lished upon  a  limited  district,  rather  than 
upon  the  state  at  large. — Ibid. 

The  act  of  April  22d,  1903  (Pamph.  L., 
p.  777)  which  provides  a  legislative  scheme 
for  the  relief  of  the  Passaic  valley  sewerage 
district  from  pollution,  by  requiring  all  the 
sewage  of  the  said  district  to  be  discharged 
into  the  New  York  bay  through  a  system  of 
main,  trunk  and  outlet  sewers,  to  be  con- 
structed and  maintained  by  a  commission 
of  executive  appointment  is  a  local  law  for 
the  prosecution  of  a  public  work  under 
direct  legislative  sanction.  It  is  not  a  law 
"regulating  the  internal  affairs  of  towns  or 
counties  or  appointing  local  officers  or  com- 
missions to  regulate  municipal  affairs  (con- 
stitution, article  4,  section  7,  paragraph  11). 
Its  effect  is  not  to  regulate  such  affairs,  but 
to  repeal  all  antecedent  legislation  incon- 
sistent with  its  provisions. — Van  Cleve  vs. 
Passaic  Valley  Sewerage  Com'rs.,  42  Vr.  574. 

The  provision  of  this  act  that  authorizes 
the  levying  of  a  tax  upon  all  persons  and 
property  within  an  area  not  coterminous 
with  the  Passaic  valley  sewerage  district, 
for  an  amount  depending  solely  upon  the 
judgment  or  discretion  of  the  commission 
appointed  under  the  provisions  of  the  act, 


renders  the  act  unconstitutional,  (a)  because, 
it  is  an  attempt  to  delegate  an  essential  ele- 
ment of  the  power  of  taxation;  (b)  because, 
if  the  taxing  power  could  be  deemed  to  be 
granted  to  the  commission  as  the  representa- 
tive of  the  sewerage  district,  the  latter  is 
not  a  political  district  of  the  state,  not  being 
invested  with  any  function  of  local  govern- 
ment; (c)  because,  if  the  Passaic  valley 
sewerage  district  were  a  political  district, 
of  the  state,  it  could  not  be  invested  with 
the  power  to  tax  persons  and  property 
beyond  its  own  limits. — Ibid. 

Quaere.  Whether,  if  powers  adequate  to 
the  execution  of  the  legislative  scheme  of 
drainage  were  conferred  by  the  legislature 
upon  the  area  to  be  taxed,  erected  into  a 
political  district,  compulsory  duties  respect- 
ing the  exercise  of  such  power  could  be 
constitutionally  imposed  upon  such  political 
district? — Ibid. 

c.  General. 

A  general  law,  as  distinguished  from  a 
special  or  local  law,  within  the  meaning  of 
the  constitutional  provision,  is  a  law  that 
embraces  a  class  of  subjects  or  places  and 
does  not  exclude  any  subject  or  place 
naturally  belonging  to  such  a  class.  The 
test  of  the  generality  of  a  law  is  that  it  shall 
embrace  all  and  exclude  none  whose  condi- 
tions and  wants  render  such  legislation 
equally  appropriate  to  them  as  a  class. — 
Wanser  vs.  Hoos,  31  Vr.  482. 

The  office  of  the  Classification  act  of  1882 
(Gen.  Stat.,  p.  458),  by  which  cities  were 
divided  into  classes  on  the  basis  of  popula- 
tion, is  to  provide  a  rule  of  construction 
for  the  convenience  of  municipal  legislation. 
Such  a  classification  cannot  be  made  the 
means  of  evading  the  constitutional  inter- 
dict of  local  or  special  laws.  Whether  any 
particular  statute  is  local  or  special  must  be 
determined  not  upon  its  compliance  with 
the  legislative  classification,  but  upon 
whether,  having  regard  to  the  character  of 
the  legislation  and  the  limitation  upon  it 
contained  in  the  act,  the  statute  is  or  is  not 
a  general  law  as  defined  by  the  courts. — ■ 
Ibid. 

When  a  law  is  in  terms  local,  satisfactory 
reasons  must  be  found  to  exclude  it  from 
the  constitutional  interdict  of  local  laws.  — 
Ibid. 

The  principle  by  which  general  laws  are 
distinguished  from  those  which  are  either 
local  or  special  applies  to  all  legislation 
regulating  the  internal  affairs  of  municipali- 
ties. The  discretion  that  enters  into  the 
decision  of  the  question  whether  a  particular 
law  is  general  or  local  or  special  is  that, 
where  the  classification  appears  to  rest  on 
substantial  grounds  and  the  line  of  demarca- 
tion which  separates  the  places  included 
from  those  excluded  is  a  matter  of  judgment, 
the  resolution  of  the  legislature  will  prevail 
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unless  it  plainlv  appears  that  such  classifica 
tion   is  an   invasion  of  the  constitution.— 

II,  Ml 

The  act   of  April   1  1th.   1891   (Tamph.   I... 

p  417),  which  provides  that in'all towns  ana 
boroughs  and  all  townships  having  a  popula 
t|,,n  of  ten  thousand  inhabitants  or  over, 
according  to  Ha'  lasl  census, the  terms  of 
office  of  the  clerk,  collector  an. I  receiver  of 
taxes  should  l»-  for  two  years,  is  unconstitu- 
tional.— Canfield  vs.  Davies,  32  Vr.  26. 

The  legislature  may,  withoul  infringing 
upon  this  interdict,  sub  divide  cities  to,'  the 
purposes  of  Legislation  either  by  creating  the 

subdivision  in  the  same  law  thai  declares 
the  Legislative  will  with  reaped  to  it,  oi  bj 
referring    for    that    purpose    to    a    general 
legislative   classification    previously    made. 
Whether  in  either  case  the  Legislation  pre- 
sent  a  subject  for  judicial  control  depend 
upon  whether  the  classification  be  substaii 
tial  or  illusive;    "substantial,"  in  tin, 
means    that    the    limitation    is    incidentally 
consequent  upon  the  character  of  the  legisla- 
tive provisions;    "illusive,"  that  the  selec- 
tion is  extraneous  from  it.    Such  "illusiye- 
ncss"  results  equally  when  a  classification 
is  created  with  a  "view  to  escaping  the  con- 
stitutional   restriction,"    and   when   one   is 
adopted  that   has  a  like  result.— Foley   VS. 
Hoboken,  32  Vr.  478. 

The  act  entitled  "An  act  respecting  the 
election  and  terms  of  the  clerk  and  collector 
,,r  receiver  of  taxes  in  certain  towns,  bor- 
oughs and  townships,"  approved  April  14th. 
1891(Pamph.  1...  p.  417),  is  unconstitutional. 
It  is  special  and  not  general;  it  doe.-  nol 
embrace  the  entire  class  of  objects  to  which 
the  legislation  is  directed. — Sneath  vs. 
MagcT,  35  Vr.  94. 

The  act  of  March  15th,  1892  (Gen.  Stat., 
p  500)  the  operation  of  which  is  expressly 
limited  to  cities  .f  the  second  class  which 
adopt  its  provisions  at  the  municipal  elec- 
tion held  next  after  it-  passage,  is  special 
and  therefore  unconstitutional. — Christie 
vs.  Bayonne,  :!•">  Vr.  191. 

The  courts  will  not  interfere  with  the 
classification  made  by  the  legislature  unless 
it  is  apparent  that  it  is  illusory.— Free- 
holders of  Hudson  vs.  Clarke,  36  Vr.  271. 

A  law  is  special  in  a  constitutional  sense 
when  by  force  of  an  inherent  limitation  it 
arbitrarily  separates  some  persons,  places  or 
things  from  others  upon  which,  but  for  such 
limitation,  it  would  operate. — Budd  vs. 
Hancock,  Comptroller.  37  Vr.  133. 

Legislation  that  operates  upon  an  object 
whose  characteristics  are  so  distinct  as  rea- 
sonably to  form,  as  regards  the  subject 
legislated  upon,  a  class  by  itself,  is  not  ob- 
jectionable merely  because  the  class  is 
composed  of  but  a  single  object. — Ibid. 


There     are     two     sorts     of     classifications 

known  to  the  law  for  the  purpose  of  de- 
termining whether  a  law  regulating  the  in- 
ternal affairs  of  municipalities  is  general  or 
special     with     article    1.     section    7,     para- 

graph  1 1 .  of  the  constitution.  First,  Hie 
common  law  classification  of  municipalit 
into  counties,  cities,  boroughs,  towns,  town- 
ships, and  villages.  This  classification  is 
recognized  by  the  constitution.  The  other 
classification  is  statutory,  adopted  by  the 
legislature  for  the  adjustment  of  what  has 
been  called  jubclassificatione — that  is 
classifications  of  territory  for  the  purpose  of 
legislation  less  than  ornol  within,  the  com- 
u law  classification. — Boorum  vs,  Con- 
nelly. 37  Vr.  197. 

Those  rule-  which  have  been  adopted  for 
the  purpose  of  determining  whether  a  law- 
regulating  the  internal  affairs  of  municipali- 
ties is  a  general  law.  in  the  sense  of  the  con- 
stitution! applv  only  to  -tatutory  classifica- 
tions. The  classification  of  counties,  cities, 
townships,  borough-  and  villages  i- 
a  classification  independenl  of  statutory 
prescription;  it  rests  on  the  common  law, 
and  is  recognized  bv  the  constitution  of  this 
-tate;  hence,  in  Legislation  regulating  the 
internal  affair-  of  municipalities,  counties. 
cities,  town-,  townships,  boroughs,  and 
villages  are  each  a  distinct  class,  within  the 
constitutional  intent;  and  laws  applicable 
to  either  of  these  sub  dii  Lsions  are  general 
i  spec  i  0  rl  .  d  Such  lsgislaiat  a  is 
per  -e.  constitutional,  although  the  subject 
matter  of  it  may  be  appropriate  as  well  to 
other  places. — Ibid. 

For  the  purposes  of  legislation  regulating 
the  internal  affairs  of  municipalities,  there 
are  two  sorts  of  classifications  known  to  the 
laWj — fir-t,  the  common  law  classification 
of  municipalities  into  counties,  cities,  bor- 
oughs, towns,  townships  and  villages.  This 
classification  is  independent  of  statutory 
prescriptions;  it  rests  upon  the  common 
law  and  is  recognized  by  the  constitution  of 
this  state.  Second,  the  legislative  classifi- 
cation by  the  sub  division  of  common  law 
municipalities  into  subordinate  classes,  and 
the  legislation  in  respect  to  any  such  classes 
depends  upon  the  appropriateness  of  the 
Legislative  classification. — Lewis  vs.  Jersey 
City,  37  Vr.  582. 

The  classification  must  rest  upon  some 
characteristic  or  peculiarity  plainly  dis- 
tinguishing the  places  included  from  those 
excluded,  and  making  the  legislation  fit  and 
appropriate  to  those  included  and  inappro- 
priate to  those  which  are  omitted.  It  must 
embrace  all  and  exclude  none  whose  condi- 
tions and  wants  render  such  legislation 
equally  appropriate  to  them  as  a  class. — 
Ibid. 

d.    POPT/LATION- 

The  act  of  March  18th,  ist>7.  entitled  "An 
act'  relating  to  cities  of  the  first  class  in  this 
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- 1 : 1 1 1  ■ .  and  providing  for  the  holding  of 
municipal  or  charter  elections  therein,  and 
regulating  the  terms  of  elective  and  ap- 
pointive officers  therein  "  (Pamph.  L.,  p.  43), 
which  provides  that  all  municipal  officers  in 
cities  of  the  first  class  shall  be  elected  in  each 
year  on  the  first  Tuesday  after  the  first  Mon- 
day in  November,  which  is  the  day  fixed 
for  the  annual  election  of  state  and  county 
officers  and  upon  the  same  official  ballots 
required  by  law  for  the  election  of  state 
and  county  officers,  relates  neither  to  the 
structure  nor  to  the  machinery  nor  to  the 
powers  of  municipal  government.  Popula- 
tion is  not  a  legitimate  basis  of  classifica- 
tion for  the  purposes  of  this. act,  and  no  sub- 
stantial grounds  appearing  for  discriminat- 
ing between  cities  of  the  class  designated 
in  the  act  and  other  municipalities  with  re- 
spect to  such  legislation,  the  act  is  local  and 
special  and  therefore  within  the  constitu- 
tional interdict  of  local  or  special  laws. — 
Wanser  vs.  Hoos,  31  Vr.  482. 

"An  act  to  enable  cities  of  the  second 
class  of  this  state  to  repave  streets  and  to 
issue  bonds  in  payment  therefor"  (Pamph. 
L.,  1896,  p.  94)  is  unconstitutional,  for  the 
reason  that  the  localities  in  which  it  oper- 
ates are  specified  by  means  of  population 
not  classified  with  reference  to  it. — Foley 
vs.  Hoboken,  32  Vr.  478. 

The  meaning  of  the  constitutional  inter- 
dict and  its  application  to  legislation  are 
judicial  questions. — Ibid. 

Legislation  for  municipalities  may  deal 
with  the  municipal  apparatus  as  such,  or  it 
may  affect  the  citizen  in  other  respects. 
Where  the  governmental  apparatus  alone  is 
the  subject  of  legislation,  population  ordin- 
arily so  fully  connotes  all  the  essential  con- 
ditions that  the  general  subject  is,  in  the 
absence  of  palpable  evasion,  a  question  for 
legislative  j  udgment.  But  where  the  legisla- 
tion affects  the  citizen  or  taxpayer  in  other 
respects,  classification  by  mere  population 
is  substantial  or  illusive  according  to  the 
criterion  above  indicated,  and  hence  pre- 
sents a  question  for  judicial  examination, 
and,  if  neccssarv,  for  judicial  control. — 
Ibid. 

Quaere.  Whether  the  inequality  imposed 
by  tliis  act  under  color  of  classification 
brings  it  within  the  fourteenth  amendment 
«f  the  federal  constitution? — Ibid. 

The  act  of  May  18th,  1894  (Gen.  Stat.,  p. 
581),  which  empowers  the  common  council 
or  other  governing  body  in  cities  having  a 
population  not  less  than  fifty-five  thousand 
nor  more  than  one  hundred  thousand,  to 
appoint  certain  municipal  officers  for  a  term 
of  two  years,  held  valid,  following  the  deci- 
sion in  Owens  vs.  Fury,  26  Vr.  1. — Varney 
vs.  Kramer,  33  Vr.  483. 

Under  the  decision  in  Oler  vs.  Ridgeway, 
26   Vr.    10,   that   the   act   of   March    10th, 


1892  (Gen.  Stat.,  p.  3096),  is  constitutional, 
the  supplement  to  that  act,  passed  March 
29th,  1897  (Pamph.  L.,  p.  120),  is  also  con- 
stitutional.— Brown  vs.  Cline,  33  Vr.  489. 

Legislation  which  classifies  municipalities 
in  the  manner  of  their  structure,  machinery 
and  powers,  on  a  basis  of  population,  where 
population  has  reasonable  relation  to  the 
necessities  of  the  municipalities  so  classified 
as  contra  distinguished  from  others  not 
similarly  circumstanced,  is  good. — -Free- 
holders of  Hudson  vs.  Clarke,  36  Vr.  271. 

The  act  of  March  22d,  1901  (Pamph.  L., 
p.  408),  entitled  "An  act  to  establish  an 
excise  department  in  cities  of  the  first  class 
in  this  state,"  applies  only  to  cities  of  the 
first  class.  It  is  not  for  that  reason  in 
violation  of  the  constitutional  provision  pro- 
hibiting private,  local  and  special  laws  regu- 
lating the  internal  affairs,  &c.  A  classifica- 
tion on  the  basis  of  population  in  statutes 
relating  to  the  machinery  and  powers  of 
municipal  government  is  legitimate  where 
population  bears,  as  it  does  in  this  instance, 
a  reasonable  relation  to  the  necessities  and 
proprieties  of  municipal  government. — Mc- 
Ardle  vs.  Jersey  City,  37  Vr.  590. 

Where  population  is  made  the  basis  of  the 
classification  of  counties  for  legislative  pur- 
poses, a  law  based  thereon,  which  excludes 
from  its  operation  any  county  shown  to  be 
within  the  class,  by  any  legally  ascertained 
enumeration  of  the  people,  is  special. — Dick- 
inson vs.  Freeholders  of  Hudson,  42  Vr.  589. 

e-  Townships. 

The  act  of  March  10th,  1893  (Gen.  Stat., 
p.  3443),  which  relates  to  townships  in 
counties  of  the  first  class  is  unconstitutional. 
A  township  in  a  county  of  the  first  class  has 
no  characteristics  which  would  distinguish 
it  from  a  township  of  the  same  population 
and  necessities  in  anv  other  county  of  the 
state. — Crookall  vs.  Matthews,  32  Vr.  349. 
.4.  33  Id.  799. 

An  ait  regulating  internal  affairs  of  town- 
ships is  not  special  because  limited  to  town- 
ships.— Drew  vs.  West  Orange,  35  Vr.  481 . 

A  supplement  to  an  act  entitled  "An  act 
to  incorporate  the  chosen  freeholders  in  the 
respective  counties  of  the  state."  approved 
April  16th,  1846  (Pamph.  L.,  1899,  p.  427), 
is  unconstitutional  in  so  far  as  it  provides 
for  the  election  of  members  of  the  board  of 
chosen  freeholders  by  a  majority  vote  in  all 
the  townships  of  the  state  excepting  in  those 
in  counties  of  the  first  class. — Lane  vs.  Otis. 
39  Vr.  64.     See  Id.  656. 

The  act  entitled  "A  supplement  to  an  act 
to  incorporate  the  chosen  freeholders  in  the 
respective  counties  of  this  state,"  approved 
March  24th,  1899,  in  so  far  as  it  requires  a 
majority  vote  to  elect  such  freeholders  in  all 
townships,  except  in  townships  in  counties 
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of  the  first  class,  is  unconstitutional,  be- 
cause,  in  this  respect,  special. — Lain-  vs. 
Otis,  39  Vr.  656. 

f.  Towns- 

The  word  "towns,"  in  the  act  of  April 
20th,  1886  (Pamph.  L.,  p.  243),  must  be 
accepted  in  its  broad,  generic  sense,  em- 
bracing the  whole  range  of  bodies  corporate 

less  than  counties,  established  by  local 
government.  Applying  that  meaning  to 
the  word,  the  act  is  general  and  constitu- 
tional.— Brown  vs.  Town  of  Union.  33  Vr. 
142.    See  36  Id.  601. 

Incorporated  cities,  boroughs,  towns  and 
villages,  as  well  as  townships  are  recognized 
by  the  constitution  as  classes  for  Legislation. 
Laws  limited  to  either  of  such  classes  will 

not  violate  the  constitutional  prohibition 
of  private,  local  or  special  laws  "regulating 
the  internal  affairs  of  towns  and  counties." — 
Hermann  vs.  Guttenberg.  34  Yr.  616. 

A  statute  providing  for  the  funding  of 
existing  debts  for  street  improvements  in 
incorporated  towns,  is  a  general  law  within 
the  constitution. — Ibid. 

The  act  of  1897  (Pamph.  L.,  p.  246)  is 
constitutional,  and  applies  to  towns  incor- 
porated under  the  "Voorhees  act"  as  well 
as  to  all  other  towns. — Butler  vs.  Mont- 
clair,  38  Vr.  426. 

g.  Courts. 

The  act  entitled  "A  supplement  to  an  act 
entitled  'An  act  constituting  district  courts 
in  certain  cities  of  this  state,  approved 
March  ninth,  one  thousand  eight  hundred 
and  seventy-seven,'"  approved  February 
17th,  1898, 'so  far  as  it  attempts  to  amend 
the  second  section  of  the  act  to  which  it  is 
a  supplement,  is  unconstitutional. — De 
Hart  vs  Atlantic  City,  34  Vr.  223. 

The  provisions  of  the  District  Court  act  of 
June  14th,  189S  (Pamph.  L..  p.  556),  which 
give  an  appeal  to  the  circuit  court  on  mat- 
ters of  law,  are  constitutional. — Reilly  vs. 
Second  District  Court  of  Newark,  34  Vr.  541. 

The  supplement,  approved  March  26th, 
1896,  to  the  District  Court  act  of  March 
9th,  1877,  is  rendered  special  by  the  clause 
which  limits  its  operation  to  the  cities  that 
adopt  its  provisions  within  one  year  after 
its  passage,  and  is  therefore  unconstitu- 
tional.— Rose  vs.  Passaic  City,  35  Vr.  48S. 

At  the  tunc  of  the  adoption  of  our  present 
constitution  the  several  courts  of  oyer  and 
terminer  were  composed  of  a  justice  of  the 
supreme  court  and  the  judges  of  the  court 
of  common  pleas  of  the  county  in  which  the 
court  sat.  In  189S,  by  statutory  enactment, 
the  judge  of  the  court  of  common  pleas,  in 
counties  having  a  population  of  three 
hundred  thousand,  was  authorized,  in  the 


absence  ol  the  supreme  court  justice  to 
hold  the  court  of  oyer  and  terminer,  .-itting 
alone.  HELD,  that  this  legislation  was 
valid.— State  vs.  Taylor.  39  Vr.  276. 

The  constitution  does  not  preserve  from 
legislative  incroachment  those  function- 
al!. I  power-  which. at  the  time  of  its  adoption, 
wen-  lodged  in  the  several  justices  of  the 
supreme  court,  as  distinguished  from  the 
court  itself.  Such  functions  and  power- 
still  remain  subject  to  legislative  control. 
and  no  prerogative  of  the  supreme  court  is 
invaded  by  their  abolition. — Ibid. 

h.  Counties. 

The  fact  that  the  classification  in  a  statute 
i-  based  upon  a  description  of  the  counties, 
to  which  it  applies  as  "counties  of  the  first 
class,"  will  not  make  it  a  general  act  unless 
it  would  have  been  general  if  the  classifica- 
tion were  based  upon  "counties  now  or 
hereafter  having  a  population  e 
one  hundred  and  fifty  thousand  inhabi- 
tants." A  classification  which  would  be 
illusory  when  based  upon  population,  de- 
finitely stated,  is  equally  so  when  created 
by  reference  to  a  classification  act. — Free- 
holders of  Hudson  vs.  Clarke,  36  Vr.  271. 

The  Classification  act  is  simply  a  method 
of  convenient  reference  to  population,  by 
referring  to  such  act  instead  of  designating, 
in  the  statute  itself,  the  population  of  the 
counties  or  municipalities  to  which  it  is  to 
apply. — Ibid. 

The  act  to  reorganize  boards  of  chosen 
freeholders,  approved  March  6th,  1900,  is 
rendered  special,  and,  therefore,  unconsti- 
tutional by  the  requirement,  that  proceed- 
ings for  its  adoption  in  any  county  shall  be 
initiated  by  the  existing  board  of  chosen 
freeholders  on  or  before  March  28th,  1900. — 
Renner  vs.  Holmes,  39  Vr.  192. 

The  act  to  empower  boards  of  chosen  free- 
holder- to  acquire  additional  accommoda- 
tions for  holding  the  courts,  approved  March 
5th,  1902,  is  unconstitutional. — Moreau  vs. 
Freeholders  of  Monmouth,  39  Vr.  480. 

Proceedings  which  were  intended  to  rest 
upon  that  statute,  whereby  the  responsibil- 
ity  for  the  expenditure  of  public  moneys  is 
cast  upon  a  justice  of  the  supreme  court, 
should  not  be  judicially  supported  by  sec- 
tions 2  and  4  of  the  Freeholders  act  of  April 
16th,  1846,  whereby  such  responsibility  is 
cast  upon  the  board  of  chosen  freeholders, 
even  though  the  proceedings,  if  purposely 
taken  under  the  act  of  1846,  would  be  legal. 
—Ibid. 

i.  Potability  of  Water. 

The  statute  (Laws  1899,  p.  73)  though  it 
includes  a  provision  exempting  from  its 
operation  municipalities  discharging  their 
sewage  into  rivers  and  streams,  is  not  special 
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and  local  legislation,  though  not  applying 
to  all  municipalities,  or  to  water  in  which 
sewage  was  lawfully  flowing  at  the  time  of 
the  act,  the  potability  of  the  water  being  a 
sufficient  basis  of  classification;  and  there- 
fore the  statute  is  valid,  though  passed 
without  the  giving  of  the  public  notice  re- 
quired by  the  constitution  before  the  pas- 
sage of  special  or  local  laws. — State  Board 
of  Health  vs.  Diamond  Mills  Paper  Co.,  18 
Dick.  111.     A.  19  Id.  793. 

2.  Regulating  Internal  Affairs. 

An  act  entitled  "An  act  relating  to  cities 
of  the  first  class  in  this  state,  and  providing 
for  the  holding  of  municipal  or  charter  elec-  j 
tions  therein,  and  regulating  the  terms  of  i 
elective   and   appointive   officers   therein," 
approved  March  ISth,  1897,  is  a  local  and 
special  law  regulating  the  internal  affairs  of  I 
towns,  and  for  that  reason  is  unconstitu-  ] 
tional. — Hoos  vs.  O'Donnell,  31  Vr.  35. 

"An  act  concerning  certain  cities  of  the  I 
second  class,  permitting  the  consolidation 
of  offices,  and  relating  to  the  election,  ap- 
pointment, terms,  duties  and  compensation 
of  officers,"  approved  March  22d,  1895  (Gen. 
Stat.,  p.  503),  is  unconstitutional  because  it 
is  local  and  special  in  regulating  the  inter- 
nal affairs  of  cities,  and  also  because  it  at- 
tempts to  delegate  to  those  cities  embraced 
within  its  provisions  the  power  to  legislate. 
— Dexheimer  vs.  Orange,  31  Vr.  111. 

The  "mayor  and  the  city  council  of  the 
city  of  Dover"  is  not  authorized,  under  the 
provisions  of  an  act  entitled  "An  act 
authorizing  any  town,  township  or  borough, 
or  part  thereof,  containing  a  population 
exceeding  five  thousand  inhabitants,  to  be 
incorporated  as  a  city  after  a  vote  of  the 
people,  and  providing  for  the  government 
and  powers  of  said  cities,"  approved  March 
22d,  1895  (Pamph.  L.,  p.  506),  to  exercise 
any  of  the  rights,  privileges,  liberties  and 
franchises  of  a  municipal  corporation  in  and 
over  the  territory  which,  under  said  act,  is 
embraced  within  it,  on  the  ground  that  the 
act  is  repugnant  to  article  4,  section  7, 
paragraph  11,  of  the  amended  constitution 
of  this  state,  which  declares  that  the  legis- 
lature shall  not  pass  private,  local  or  special 
laws  regulating  the  internal  affairs  of  towns 
and  counties,  and  shall  pass  general  laws  for 
this  purpose. — Attorney-General  vs.  Dover, 
33  Vr.  40.     See  Id.  647. 

This  act  appertains  as  well  to  the  regula- 
tion of  the  internal  affairs  of  cities  as  to  the 
mere  structure  and  machinery  of  their 
government.  The  classification  of  cities 
authorized  by  this  act  depends  entirely  and 
merely  upon  population  and  territory,  apart 
from  any  other  characteristics,  and  as  the 
legislation  provided  for  their  government 
has  no  natural  relation  to  or  connection 
with  mere  population  and  territory,  the 
classification  becomes  of  an  artificial  and 
illusory  character,  and  therefore  unconsti- 
tutional.— Ibid. 


The  act  of  the  legislature  entitled  "An 
act  authorizing  towns  to  issue  bonds  for  the 
purpose  of  raising  money  to  pay  certain 
bonds  and  improvement  certificates  and 
interest  thereon,  and  judgments  recovered 
thereon  heretofore  legally  issued  and  now 
due,"  approved  March  19th,  1898  (Pamph. 
L.,  p.  63),  is  a  general  act  and  not  a  private, 
local  or  special  law,  in  violation  of  section 
7,  paragraph  11  of  the  constitution  of  this 
state,  regulating  the  internal  affairs  of  towns 
and  counties,  and  it  does  not  embrace  any 
provision  of  a  private,  special  or  local  char- 
acter.— Hermann  vs.  Guttenberg,  33  Vr. 
605.     See  34  Id.  616. 

The  act  annexing  the  town  of  Stockton 
to  the  city  of  Camden  (Pamph.  L.,  1S99,  p. 
355),  is  constitutional. — Miller  vs.  Green- 
wait.  35  Vr.  197.     A.  Id.  722. 

The  act  entitled  "An  act  concerning  con- 
solidated cities  and  annexed  municipalities 
and  townships  and  portions  thereof,"  passed 
March  30th,  1888  (Gen.  Stat.,  p.  2245),  is 
constitutional.  By  virtue  of  its  provisions, 
the  territory  annexed  to  a  city  by  a  legisla- 
tive act  simply  providing  for  such  annexa- 
tion, comes  immediately  under  the  charter 
and  ordinances  of  the  city.  The  officers  of 
the  annexed  territory  whose  terms  are  not 
expressly  saved  become  at  once  functi 
officio. — Ibid. 

The  general  act  entitled  "An  act  concern- 
ing consolidated  cities  and  annexed  munici- 
palities and  townships  and  parts  thereof," 
passed  March  30th,  1888  (Gen.Stat.,  p.  2245), 
is  not  rendered  local  and  special  and  there- 
fore unconstitutional,  by  the  application 
thereto  of  a  valid  special  and  local  act  an- 
nexing territory  to  a  city. — Miller  vs.  Cam- 
den, 35  Vr.  201.     A.  Id.  722. 

Under  section  7  of  said  act  of  18SS,  terri- 
tory annexed  to  a  city  may  constitutionally 
be  divided  into  wards. — Ibid. 

"An  act  relating  to  the  office  of  receivers 
of  taxes  and  treasurers  in  cities  of  this  state" 
passed  March  31st,  1897  (Pamph.  L.,  p.  142). 
violates  that  provision  of  the  state  constitu- 
tion (art.  4,  sec.  7,  pi.  11)  which  pro- 
hibits the  passing  of  local  and  special  laws 
regulating  the  internal  affairs  of  towns  and 
counties. — Uffert  vs.  Vogt,  36  Vr.  377.  See 
Id.  621. 

The  act  entitled  "An  act  relating  to  the 
receivers  of  taxes  and  treasurers  of  cities  in 
this  state,"  approved  March  31st,  1897 
(Pamph.  L.,  p.  142),  is  unconstitutional  as 
a  special  law  regulating  the  internal  affairs 
of  the  cities  affected. — Uffert  vs.  Vogt,  36 
Vr.  621. 

Legislation  regulating  the  administration 
of  the  criminal  law  in  certain  counties  of  the 
state  does  not  regulate  the  internal  affairs 
of  those  counties. — State  vs.  Taylor,  39 
Vr.  276. 
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P.  L.  of  1896,  p.  228,  which  authorizes 
cilics.  except  of  the  first  class,  to  enter  into 
contracts  with  railway  companies  whose 
roads  now  enter  or  lie  within  their  limits, 
or  whose  routes  have  been  located  therein. 
and  ratifies  such  contracts,  but  provides 
that  no  such  tract  shall  hereafter  be  laid 
unless  the  right  of  the  abutting  owners  shall 
be  acquired,  is  unconstitutional,  as  being 
special  in  the  regulation  of  the  internal 
affairs  of  municipalities. — Burlington  vs. 
Pennsylvania  Railroad  Co.,  11  Dick  259. 
See  13  Id.  547. 

The  statute  of  1S99,  p.  73  is  not  subject  to 
the  objection  that  it  is  special  and  local,  and 
therefore  unconstitutional,  as  I  nans;  a  regula- 
tion of  the  international  affairs  of  towns 
and  counties. —  state  Board  of  Health  vs 
Diamond  Mills  Paper  Co.,  18  Dick.  111.  A. 
Ill  Id.  793. 

3.  Public  Schools. 

The  act  entitled  "A  further  supplement 
to  an  act  entitled  "An  act  to  establish  a 

system  of  public  instruction,"  approved 
March  27th,  1N74,  which  supplement  was 
approved  April  loth.  1 878,  is  invalid  as  being 
local  and  special  legislation  on  matters  in 
respect  to  which  such  legislation  is  pro- 
hibited by  the  constitution. — Morris  vs. 
Ocean  Township.  32  Vr.  12. 

By  an  act  of  the  legislature  (Pamph.  L.. 
1896,  p.  43),  it  is  provided  that  upon  the 
adoption  of  its  provisions  by  the  legal  voters 
of  any  city  of  the  "second  class" — i.e.,  of  a 
population  between  twelve  thousand  and 
one  hundred  thousand — land  may  be  pur- 
chased and  buildings  may  be  erected  or  re- 
paired to  be  used  for  high  school  purposes, 
where  existing  buildings  devoted  to  such 
purposes  are  unsuitable,  and  that  the  money 
therefor  may  be  raised  by  long  term  bonds. 
It  was  admitted  in  this  cause,  that  not  only 
in  the  cities  selected,  but  also  in  smaller  as 
well  as  larger  cities  and  in  incorporated 
towns  not  cities,  the  high  school  course  is 
taught  and  there  are  separate  buildings 
devoted  to  high  school  purposes.  HELD. 
that— 

1.  The  act  cited  contravenes  article  4. 
section  7.  paragraph  11  of  the  constitution, 
viz..  "The  legislature  shall  not  pass  private. 
local  or  special  laws  in  any  of  the  following 
enumerated  cases  that  is  to  say:  *  *  *  reg- 
ulating the  internal  affairs  of  towns  and 
counties.  *  *  *  providing  for  the  manage- 
ment and  support  of  free  public  schools. 
*  *  *  The  legislature  shall  pass  general 
laws  providing  for  the  cases  enumerated  in 
this  paragraph."  *  *  * 

2.  Said  act  is  not  made  general  by  being 
construed  with  an  earlier  act  (Pamph.  L.. 
1895,  p.  61)  providing  for  like  powers  ab- 
solutely in  cities  of  the  "first  class" — i.e.,  of 
a  population  exceeding  one  hundred  thou- 
sand— or  with  certain  other  acts  intended 
to  authorize  cities  generally  to  issue  bonds 
for  school  house  purposes.  Gen.  Stat.,  tit. 
"Schools,"   pi.   1S3,  357,   364,   414,   495.— 


Lowthorp  vs.  Trenton,  32  Vr.  484.  See  33 
Id.  795. 

Quaere.  In  regulating  by  law  the  interna] 

affairs  of  town-  classified  by  the  form  of 
their  incorporation,  is  it  constitutional. 
except  with  regard  to  the  structure  and 
machinery  of  the  municipal  government,  to 
specially  classify  such  towns  on  the  basis 
of  their  population? — Ibid. 

Quaere.  In  providing  by  law  for  the 
management  and  support  of  free  public 
schools,  is  it  constitutional  to  classify  towns 
both  by  their  form  of  incorporation  and  by 
their  population? — Ibid. 

The  constitution  of  the  state  (article  4, 
section  7.  plaeitum  11)  prohibits  the  legis- 
lature from  passing  any  private,  local  or 
special  law-  regulating  the  internal  affairs 
of  towns  and  counties.  It  also  interdicts 
the  passage  of  such  laws  for  the  purpose  of 
providing  for  the  management  and  support 
of  free  public  schools.     HELD, — 

1.  That  the  first  cited  prohibition  does 
not  forbid  the  division  of  the  cities  of  the 
state  into  classes,  on  the  basis  of  population, 
for  the  purpose  of  legislating  with  regard  to 
their  internal  affairs,  when  population  bears 
a  reasonable  relation  to  the  subject  matter 
of  the  legislation,  but  that  such  relationship 
exists  only  when  the  legislative  enactment 
deals  with  the  structure  or  machinery  of 
municipal  government. 

2.  That  the  classification  of  municipali- 
ties for  the  purpose  of  legislating  with  rela- 
tion to  the  management  and  support  of  our 
free  public  schools  (if  permissible  at  all) 
must,  in  order  to  be  valid,  include  in  the 
class  to  lie  affected  by  the  legislation  every 
political  division  of  the  state  whose  condi- 
tions and  wants  render  the  legislation  ap- 
propriate. 

3.  Quaere.  Is  the  classification  of  muni- 
cipalities for  the  purpose  of  legislation  with 
relation  to  the  management  and  support  of 
free  public  schools  permitted  at  all  by  the 
constitution'.'  Lowthorp  vs.  Trenton  :;:■; 
Vr.  795. 

the  act  of  March  23d.  1900  (Pamph.  L., 
p.  192).  entitled  "An  act  to  provide  a  system 
of  public  instruction,"  and  the  supplement 
of  March  23d.  1901  (Pamph.  L.,  p.  222), 
which  provide  a  different  method  of  govern- 
ment of  schools  in  municipalities  which  are 
divided  into  wards  from  that  in  those  not 
divided  into  wards,  is  in  violation  of  the 
provisions  of  the  constitution  which  pro- 
hibit private,  local  or  special  laws  regulat- 
ing the  internal  affairs  of  towns  or  counties, 
and  the  provision  which  forbids  the  passing 
of  any  private,  local  or  special  law  for  the 
management  and  support  of  public  schools; 
such  a  classification  is  simply  a  description 
that  would  identify  places  to  which  this 
legislation  is  intended  to  apply,  and  possesses 
none  of  the  characteristics  that  are  regarded 
as  essential  to  the  validity  of  a  law  regulat- 
ing the  affairs  of  a  municipalitv. — Lewis  vs. 
Jersey  City.  37  Vr.  582. 
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In  so  far  as  the  legislature  delegates  to  the 
various  municipalities  of  the  state  the 
management  and  support  of  free  public 
schools  within  their  borders,  that  subject 
becomes  part  of  the  internal  affairs  of  the 
respective  municipalities;  and  a  law.  which 
confers  the  same  powers  and  imposes  the 
same  duties  respecting  that  subject  upon 
any  constitutional  class  of  municipalities, 
is  general  in  the  constitutional  sense. — 
Riccio  vs.  Hoboken,  40  Vr.  104.  See  Id. 
649. 

"An  act  to  establish  a  system  of  public 
instruction,"  approved  March  26th,  1902 
(Pamph.  L..  p.  69),  is  not  rendered  uncon- 
stitutional by  the  fact  that  its  provisions 
respecting  the  support  and  management 
of  free  public  schools  in  cities  differ  from 
its  provisions  on  that  subject  in  other  muni- 
cipalities.— Ibid. 

For  the  purpose  of  legislation  "providing 
for  the  management  and  support  of  free 
public  schools,"  classification  of  school  dis- 
tricts is  permissible,  within  due  limits  of 
generality,  and  divergent  legislation  based 
thereon  is  not  "local  or  special  within  the 
prohibition  of  article  4,  section  7,  paragraph 
11,  of  the  constitution." — Ibid. 

The  legislature,  upon  subdividing  the 
whole  territory  of  the  state  into  school  dis- 
tricts co-extensive  with  the  municipal 
bounds  of  the  several  cities,  incorporated 
towns,  boroughs  and  townships,  may  estab- 
lish divergent  regulations  for  the  manage- 
ment and  support  of  the  schools,  based 
merely  upon  the  common  law  classification 
of  the  municipalities  themselves. — Ibid. 

A  legislative  classification  of  school  dis- 
tricts, proceeding  on  lines  germane  to  the 
objects  and  purposes  of  the  law,  may  serve 
to  make  general  an  enactment  providing  for 
the  management  and  support  of  the  schools. 
—Ibid. 

The  so-called  General  School  law  of  1902 
(Pamph.  L.,  p.  69),  classifies  school  districts 
without  adhering  either  to  the  common  law 
classification  of  municipalities  or  to  any 
method  of  classification  that  is  germane  to 
the  purposes  of  the  enactment.  It  is  there- 
fore unconstitutional  as  being  a  local  and 
Bpecial  law  providing  for  the  management 
and  support  of  free  public  schools. — Ibid. 

Article  4,  section  7,  paragraph  6  of  the 
state  constitution  prohibits  the  legislature 
from  appropriating  any  part  of  the  school 
fund  to  any  free  public  school  to  which  all 
the  children  of  the  state  between  the  ages 
of  five  and  eighteen  years  are  not  admitted. 
It  cannot  be  applied  to  any  other  purpose 
whatever  by  which  it  might  be  diminished 
to  such  an  extent  that  such  free  public 
schools  might  at  any  time  be  without  suf- 
ficient support. — Rutgers  College  vs.  Mor- 
gan, Comptroller,  41  Vr.  460.     A.  42  Id.  663. 

This  provision  of  the  constitution  is  not  a 
limitation  of  legislative  power  over  the  sub- 


ject of  free  public  education.  It  prescribes 
what  must  be  done  with  the  school  fund,  not 
what  may  be  done  at  the  public  expense 
out  of  the  general  funds  of  the  state.  The 
facilities  for  free  public  education  are  to  be 
provided  by  the  legislature  within  the  exer- 
cise of  a  sound  discretion  subject  only  to 
constitutional  restraints,  which  must  be 
found  in  expression  or  clear  implication. — 
Ibid. 

It  was  competent  for  the  legislature  to 
establish  an  agricultural  college  at  Rutgers 
and  to  support  it  out  of  the  state's  general 
fund,  and  the  legislation  on  that  subject  is 
not  infirm  by  reason  of  the  constitutional 
provision  against  private,  special  or  local 
legislation,  or  by  reason  of  the  further  pro- 
vision "that  no  donation  of  land  or  appro- 
priation of  money  shall  be  made  by  the  state 
or  any  municipal  corporation  to  or  for  the  use 
of  any  society,  association  or  corporation." 
—Ibid. 

These  provisions  of  the  constitution  do 
not  bar  instrumentalities  for  public  educa- 
tion provided  by  the  state  and  under  its  own 
control,  if  the  legislation  is  general,  and  the 
appropriation  is  made  for  such  state  schools. 
They  were  designed  as  an  insurmountable 
barrier  to  giving  free  state  aid,  and  to  dona- 
tions to  private  or  sectarian  schools,  and  not 
intended  to  narrow  or  circumscribe  the 
legislative  power  to  furnish  facilities  by 
general  laws  for  public  education  under  its 
own  supervision. — Ibid. 

Substantial  classes  may  be  selected  for 
education  as  well  as  property  may  be 
selected  by  a  proper  classification  for  taxa- 
tion.— Ibid. 

Taking  all  the  legislation  in  this  case 
under  review,  the  legislature,  by  providing 
by  the  act  of  April  7th,  1903,  for  payment 
of  the  claim  in  controversy  out  of  the  state's 
general  fund,  manifested  an  intention  to 
impose  on  the  state  an  obligation  to  liqui- 
date it,  if  that  mode  of  payment  would  re- 
move the  constitutional  restraint,  and  that 
meaning  should  be  given  to  the  proviso  in 
the  act  of  April  17th,  1903.— Ibid. 

The  injunction  in  the  proviso  of  the  act  of 
April  17th,  1903,  is. directed  to  the  state 
treasurer  only,  and  does  not  impair  the  force 
of  a  mandamus  issued  to  the  comptroller. — 
Ibid. 

4.  Taxation. 

The  supplement  to  the  General  Tax  law. 
passed  April  13th,  1887  (Gen.  Stat.,  p.  3312). 
which  provides  for  the  taxation  of  real  and 
personal  property  held  in  trust  by  the  court 
of  chancery,  is  unconstitutional  because  it 
does  not  apply  to  like  property  held  in  trust 
by  other  courts  of  the  state. — Chancellor  vs. 
Elizabeth,  35  Vr.  502. 

The  act  concerning  assessments,  approved 
April  1st,  1898  (Pamph.  L.,  p.  203),  is  con- 
stitutional, so  far  at  least  as  it  provides  for 
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the  levying  of  assessments  for  benefits  ac- 
cruing to  land  from  local  improve!  ie 
the  cnation  of  liens  therefor,  and  is  applica- 
ble to  lands  the  title  of  which  is  vested  in 
the  chancellor  of  the  state  in  trust  for  the 
benefit  of  A.  during  her  life,  and  after  her 
death  for  the  benefit  of  persons  who  cannot 
be  ascertained  until  she  dies. — Chancellor 
vs.  Elizabeth,  36  Vr.  483.     A.  37  Id.  688. 

The  act  known  as  the  "Martin  act" 
(Pamph.  L.,  1886,  p.  149)  is  constitutional. 
—Flock  vs.  Smith,  36  Vr.  224. 

It  is  not  local  and  special,  but  applies 
equally  to  all  cities. — Ibid. 

The  supplement  to  the  Tax  act  approved 
April  1st,  1898  (Pamph.  L.,  p.  202),  is  con- 
stitutional, so  far  at  least  as  it  provides  for 
the  levying  of  taxes  and  the  creation  of 
liens,  and  is  applicable  to  lands  the  title  of 
which  is  vested  in  the  chancellor  of  the 
-tali'  in  trust  for  the  benefit  of  A.  during 
her  life,  and  after  her  death  for  the  benefit 
of  persons  who  cannot  be  ascertained  until 
she  dies. — Chancellor  vs.  Elizabeth,  36  Vr. 
479.     .4.  37  Id.  687. 

The  act  concerning  assessments,  approved 
April  1st,  1898  (Pamph.  L.,  p.  203),  is  con- 
stitutional, so  far  at  least  as  it  provides  for 
the  levying  of  assessments  for  benefits  ac- 
cruing to  land  from  local  improvements  and 
the  creation  of  liens  therefor,  and  is  applica- 
ble to  lands  the  title  of  which  is  vested  in 
the  chancellor  of  the  state  in  trust  for  the 
benefit  of  A.  during  her  life,  and  after  her 
death  for  the  benefit  of  persons  who  cannot 
be  ascertained  until  she  dies. — Chancellor 
vs.  Elizabeth,  36  Vr.  4S3.     -4.  37  Id.  688. 

Our  statutes  for  the  taxation  of  shares  of 
st nek  in  banks  do  not  violate  that  provision 
of  the  state  constitution  which  requires  pro- 
perty to  be  assessed  for  taxes  under  general 
laws  and  by  uniform  rules. — Mechanics  Na- 
tional Rank  vs.  Baker,  Receiver,  36  Vr.  113. 
See  Id.  549. 

The  act  does  not  contravene  the  constitu- 
tional provision  in  regard  to  taxation.  It 
does  not  provide  for  taxation  within  the 
meaning  of  the  organic  law,  but  simply 
provides  additional  machinery  for  the  col- 
lection of  taxes. — Flock  vs.  Smith.  36  Vr. 
224. 

The  charter  of  a  private  corporation,  en- 
acted before  the  adoption  of  the  constitu- 
tional amendments  of  1875  and  contain- 
ing an  exemption  of  the  property  of  the 
corporation  from  taxation,  might,  if  granted 
for  a  valid  consideration  moving  to  the  state, 
and  if  accepted  and  acted  upon  by  the  re- 
cipient according  to  its  terms,  become  a 
contract  binding  upon  the  state,  and,  by 
force  of  the  federal  constitution,  irrepeala- 
ble. — Cooper  Hospital  vs.  Camden,  39  Vr. 
691. 

Until  such  charter  was  accepted  and  the 
consideration    actually    paid    or    delivered 


according  to  its  terms,  it  remained  subject 
to  repeal,  either  by  act  of  the  legislature 
or  by  act  of  the  people  in  amending  the 
constitution. — Ibid. 

A  grant  of  the  power  of  local  taxation,  to 

be  valid,  nni.-t  conform  to  the  fundamental 
doctrine  that  the  area  over  which  such 
power  extends  shall  be  coincident  with  a 
political  district  of  the  state  exercising 
some  power  of  local  government  over  the 
area  selected  for  taxation/ — Van  Cleve  vs. 
Passaic  Valley  Sewerage  Com'rs,  42  Vr.  ">74. 

A  grant  of  the  right  to  determine  the 
amount  of  tax  to  be  levied  upon  a  gj 
area,  being  a  grant  of  an  essential  element 
of  the  power  of  taxation,  must  conform  to 
the  same  fundamental  doctrine. — Ibid. 

The  acts  of  1888  (P.  L.  of  1888,  p.  97)  and 
1895  (P.  L.  of  1895,  p.  671)  are  unconstitu- 
tional— first,  because  the  title  is  misleading; 
second,  because  the  basis  of  classification 
adopted  by  the  legislature  is  illusory. — Bur- 
net vs.  Dean,  18  Dick.  253. 

5.  Granting  Corporate  Powers. 

The  act  of  April  9th,  1889  (Pamph.  1... 
p.  230),  under  which  said  company  claims 
that  its  corporate  life  was  extended,  is  un- 
constitutional— first,  because  its  title  is 
misleading.  The  title  is  general,  and  the 
body  of  the  act  restricts  its  application  to 
companies  having  certain  peculiar  charac- 
teristics; second,  the  act  is  special  and  is 
inhibited  by  the  constitution  because  it 
grants  corporate  powers. — Grey,  Attorney- 
General  vs.  Newark  Plank  Road  Co.,  36  Vr. 
51.     See  Id.  603. 

6.  Salaries  of  Public  Officers. 

It  is  within  the  power  of  the  legislature 
to  fix  by  statute  that  certain  officials,  of  a 
specified  class,  shall  be  paid  by  salaries  or 
fees,  of  a  greater  or  less  amount  than  that 
paid  to  others  of  the  same  class,  where  the 
natural  conditions  indicated  by  the  popula- 
tion and  the  services  required  made  it  ap- 
parent that  a  different  method  of  compensa- 
tion should  be  observed,  or  a  different 
amount  of  compensation  should  be  paid,  and 
would  be  just,  in  the  ease  of  the  one  class 
as  contra-distinguished  from  that  of  the 
other. — Freeholders  of  Hudson  vs.  Clarke, 
36  Vr.  271. 

Such  a  classification  has  substance,  is 
fair  and  just  to  the  official  and  in  the  in- 
terests of  the  public,  is  not  illusory,  and  will 
be  sustained. — Ibid. 

Applying  these  tests  to  the  act  of  April 
2d,  1S9S,  challenged  in  this  case,  we  do  not 
find  that  it  in  any  way  violates  article  4, 
section  7,  paragraph  11,  of  the  state  con- 
stitution, and  the  judgment  of  the  circuit 
court  is  affirmed. — Ibid. 
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The  legislature  is  not  forbidden  by  the   | 
constitution  from  increasing  or  decreasing   ] 
the  allowance  of  the  state  commissioner  of 
public  roads  during  the  term  of  office  of  the 
incumbent  by  an  act  that  effects  this  public 
office  alone;   such  an  act,  owing  to  the  un-  I 
classifiable  nature  of  its  object,  is  a  general 
and  not  a  special  law. — Budd  vs.  Hancock, 
Comptroller,  37  Vr.  133. 

The  case  of  State  vs.  Kelsey,  15  Vr.  1, 
is  distinguished. — Ibid. 

7.  Notice. 

A  special  act  of  the  legislature  affecting 
a  particularly  described  territory  is  violative 
of  the  section  of  the  constitution  requiring 
notice  to  be  given  of  all  applications  for 
special  acts,  if  the  description  included 
territory  not  described  in  the  notice. — At- 
torney-General vs.  Tuckerton,  38  Vr.  120. 

8.  Special  Charters. 

Municipalities  "having  a  special  charter"  | 
or  "governed  by  a  special  act  of  incorpora- 
tion" do  not  constitute  a  class  for  which 
exclusive  legislation  is  constitutional. — 
Grey,  Attorney-General,  vs.  Town  of  Union, 
38  Vr.  363. 

Goldberg  vs.  Dorland,  27  Vr.  364,  followed. 
—Ibid. 

9.  Taking  Private  Property. 

A  calling,  business  or  profession,  chosen 
and  followed,  is  property.  The  legis- 
lature cannot  destroy  it  by  statute, 
without  providing  for  compensation,  any 
more  than  it  can  authorize  the  taking  of 
real  estate  for  a  public  use,  except  upon 
compensation. — State  vs.  Chapman,  40  Vr. 
464.     .4.  41  Id.  339. 

10.  Court  Houses. 

Upon  proceedings  being  taken  by  the 
board  of  chosen  freeholders  of  the  county 
of  Hudson  to  erect  a  new  court  house  for  the 
use  of  the  courts  and  county  officers  and  to 
provide  for  a  bond  issue  to  meet  a  portion 
of  the  expense,  the  validity  thereof  was 
challenged,  upon  certiorari,  on  the  ground 
that  there  was  no  existing  valid  legislation 
to  support  the  proceedings.  The  act  of 
March  22d,  1901  (Pamph.  L.,  p.  275),  being 
cited  in  its  support,  the  prosecutor  con- 
tended that  this  statute  was  special  and 
unconstitutional  as  contravening  article  4, 
section  7,  paragraph  11  of  the  constitution, 
by  reason  of  the  tenth  section  of  the  act, 
which  provided  "that  this  act  shall  not 
affect  the  provisions  of  any  other  act  for  the 
erection  of  a  new  court  house  and  county 
buildings  in  any  county  whereunder  pro- 
ceedings have  already  been  taken;  nor 
shall  it  apply  to  counties  having  a  popula- 
tion, ascertained  by  the  last  preceding 
census,  of  less  than  two  hundred  thousand 


inhabitants."  HELD,  that  this  act  was  not 
open  to  attack  upon  this  ground  and  that 
the  proceedings  were  valid. — Dickinson  vs. 
Freeholders  of  Hudson,  42  Vr.  159.  See  Id. 
589. 

Since  the  building  of  a  court  house  and 
county  buildings  is  unlikely  to  occur  more 
than  once  in  a  generation,  and  when  once 
undertaken  involves  important  existing 
conditions,  such  as  large  contracts  for  con- 
struction and  bond  issues  to  raise  the  neces- 
sary funds,  a  proviso  in  a  general  act  such  as 
the  above — That  it  shall  not  affect  the  pro- 
visions of  any  other  act  for  the  erection  of 
such  buildings  where  under  proceedings 
have  already  been  taken — will  be  regarded 
as  creating  a  classification  which  has  a 
reasonable  relation  to  the  subject-matter  of 
the  legislation,  and  as  not  in  violation  of  the 
constitutional  mandate  against  special  legis- 
lation. The  limitation  of  the  operation  of 
such  a  statute  to  counties  of  a  minimum 
population  is  not  subject  to  the  ban  against 
special  legislation,  but  is  in  harmony  with 
the  rule  that  where  population  bears  a 
reasonable  relation  to  the  subject  matter, 
legislation  based  thereon  is  constitutional. — 
Ibid. 

The  act  entitled  "An  act  to  provide  ac- 
commodations for  the  courts  and  county 
offices  in  counties  of  this  state  and  to 
authorize  the  issue  and  sale  of  bonds  there- 
of," approved  March  22d,  1904,  is  uncon- 
stitutional.— Dickinson  vs.  Freeholders  of 
Hudson,  42  Vr.  589. 

The  act  entitled  "An  act  to  facilitate  in 
the  acquirement  of  lands  and  the  erection 
of  buildings  for  county  purposes,"  ap- 
proved March  19th,  1901,  is  constitutional. 
—Ibid. 

11.  Special  Privileges. 

With  respect  to  the  constitutional  pro- 
hibition of  special  laws  granting  any  "ex- 
clusive privilege,  immunity  or  franchise," 
the  criterion  for  determining  whether  a  law- 
is  special  relates  to  the  recipients  of  the 
grant,  rather  than  to  the  territory  within 
which  the  privileges  are  to  be  exercised. — 
State  vs.  Price,  42  Vr.  249. 

The  constitution  contains  no  specific 
prohibition  of  local  or  special  laws  relating 
to  the  preservation  and  regulation  of  the 
oyster  and  clam  fisheries. — Ibid. 

Where  a  special  or  local  law  relates  to  a 
topic  that  is  not  within  the  specific  prohibi- 
tion of  paragraph  11  of  section  7  of  article 
4  of  the  amended  constitution,  it  would 
require  a  plain  case,  at  least,  to  warrant  the 
courts  in  declaring  a  special  law  void  as 
violative  of  the  affirmative  mandate  con- 
tained in  the  same  paragraph,  which  de- 
clares that  the  legislature  shall  pass  general 
laws  providing  for  "all  other  cases  which 
in  its  judgment  may  be  provided  for  by 
general  laws."  That  clause  leaves  all  sub- 
jects outside  of  specific  prohibitions  to  be 
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dealt  with  according  to  the  judgment  of 
the  legislature. — Ibid. 

P.  L.  1896,  p.  228,  is  also  unconstitutional 
as  conferring  special  privileges  upon  one 
class  of  corporations  only. — Burlington  vs. 
Pennsylvania  Railroad  Co.,  11  Dick.  259. 
See  13  Id.  547. 

In  1833  the  municipal  authorities  of  Bur- 
lington had  no  power  to  grant  to  the  Camden 
and  Amboy  Railroad  Company  the  right 
to  construct  and  operate  a  steam  railroad 
longitudinally  through  a  street  in  the  city. — 
Pennsylvania  Railroad  Co.  vs.  Burlington, 
13  Dick.  547. 

An  act  of  the  legislature  passed  in  1896, 
to  ratify  and  confirm  such  a  grant,  would  be, 
if  operative  for  the  laying  of  additional 
tracks,  a  special  law  "granting  to  the  cor- 
poration the  right  to  lay  down  railroad 
tracks,"  and  .therefore  a  violation  of  the 
constitutional  Lnterdicl  against  such  special 
laws. — Ibid. 

The  statute  (Law.-,  1899,  p.  73)  is  not  in 
violation  of  the  constitutional  provision 
prohibiting  special  or  local  laws  granting 
any  corporation  any  exclusive  privilege, 
immunity  or  franchise,  as  that  provision  only 
applies  to  private  corporations. — State 
Board  of  Health  vs.  Diamond  Mills  Paper 
Co.,  18  Dick.  111.     .4.  19  Id.  793. 

12.  Impairing  Obligation  of  Contracts. 

An  act  entitled  "a  supplement  to  an  act 
entitled  'An  act  concerning  corporations' 
(Revision  of  1896).  approved  April  21st, 
1896,"  held  unconstitutional  on  the  ground 
that  it  impaired  a  contract  and  deprived 
plaintiff  of  a  remedy  which  it  had  when  the 
contract  was  made. — Bank  of  N.  Y.  vs. 
Skillman,  21  N.  J.  L.  J.  375. 


IV.  POWER  OF  EXECUTIVE 
BRANCH. 

Whether,  after  the  governo  of  the  state, 
in  execution  of  the  duty  imposed  upon  him 
by  an  act  of  the  legislature,  has  issued  his 
proclamation  that  a  proposed  constitutional 
amendment  has  received  a  majority  vote 
of  the  people  and  has  become  a  part  of  the 
state  constitution,  this  court  can  order  a 
recount  of  the  popular  vote,  is  a  question 
upon  which  no  opinion  is  expressed. — Bott 
vs.  Board  of  Registry,  32  Vr.  160. 

The  election  at  which  the  constitutional 
amendment  was  submitted  to  the  vote  of 
the  people  did  not  affect  any  individual  or 
private  right.  It  concerned  the  govern- 
ment alone.  Public  policy,  therefore,  is  to 
be  primarily  regarded  in  considering  an 
application  for  a  recount  of  the  votes. — 
Ibid. 


The  legislature,  by  the  act  under  which 
this  amendment  was  submitted  to  the 
popular  vote,  ha\  ing  declared  lev,  |  - 
should  be  canvassed,  made  it  the  duty  of 
the  governor,  after  determining  that  the 
amendment  had  received  a  majority  vote, 
to  issue  a  proclamation  forthwith,  declaring 
that  it  had  been  adopted  by  the  people. 
This  was  a  declaration  by  the  legislature 
that,  so  far  as  the  government  was  con- 
cerned, public  policy  required  that  the  ques- 
tion should  be  at  rest  when  the  chief  execu- 
tive had  performed  the  duty  imposed  upon 
him  by  this  statute. — Ibid. 

If  the  power  inheres  in  this  court  to  order 
the  mandamus  applied  for,  it  would  require 
a  very  clear  case  to  induce  the  court  to  in- 
tervene for  the  purpose  of  reopening  the 
count  and  subjecting  to  litigation  a  subject 
of  such  paramount  importance. — Ibid. 

When  the  governor  of  the  state 
the  powers,  duties  and  emoluments  of  the 
office  devolve,  under  the  constitution,  upon 
the  president  of  the  senate,  but  he  does  not 
thereby  become  the  governor  of  t) 
in  the  constitutional  sense;  the  president 
of  the  senate  retains  his  office  of  senator, 
and  as  president  of  the  senate  he  exercises 
the  powers  and  performs  the  duties  of  the 
executive  department. — Clifford  vs.  Heller, 
34  Vr.  105. 

When  he  resigns  his  office  as  senator  he 
ceases  to  be  president  of  the  senate,  and 
thereupon  the  powers,  duties  and  emolu- 
ments of  the  executive  office  devolve  in  like 
manner  upon  the  speaker  of  the  house  of 
assembly. — Ibid. 

The  granting  of  a  reprieve  and  the  fixing 
of  a  day  for  the  execution  of  a'convicted 
criminal  is  by  the  common  law  a  judicial 
power,  and  cannot  be  exercised  by  the 
governor  or  person  administering  the  govern- 
ment, except  in  so  far  as  it  is  expressly  per- 
mitted by  the  constitution. — Ibid. 

The  constitution  bestows  upon  the  execu- 
tive department  the  power  to  reprieve,  but 
limits  the  exercise  of  that  power  to  a  period 
of  ninety  days  after  conviction,  which 
means  ninety  days  after  sentence  in  the 
court  below.  As  an  incident  to  this  granted 
power,  the  executive  department  may  direct 
the  execution  to  be  proceeded  with  within 
the  ninety  days,  and  in  that  event  the  execu- 
tion takes  place,  not  by  force  of  the  executive 
warrant,  but  in  virtue  of  the  judgment  of 
the  court. — Ibid. 

After  the  lapse  of  the  ninety  days  the 
power  of  the  executive  department  in  this 
respect  ceases. — Ibid. 

The  act  of  March  21st,  1901,  which  gives 
the  governor  power,  in  his  discretion,  on  the 
application  of  one  hundred  voters,  to  ap- 
point a  commission  to  district  or  redistriet 
wards  in  the  cities  of  this  state  is  unconsti- 
tutional and  void — first,  it  is  an  unlawful 
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delegation  of  legislative  power;  second,  the 
act  is  local  and  special;  third,  it  authorizes 
the  regulation  of  municipal  affairs  by  a  com- 
mission.—Gilhooly  vs.  Elizabeth,  37  Vr.  484. 

Excise  commissioners  are  officials  for  the 
performance  of  a  public  duty  unconnected 
with  the  administration  of  justice,  they  are 
not  officers  of,  or  assistants  to,  the  judicial 
tribunals;  the  authority  to  appoint  them 
properly  belongs,  in  a  constitutional  sense, 
to  the  legislative  or  executive  branch  of 
government,  hence  it  may  not  lawfully  be 
exercised  by  a  court  of  common'  pleas,  in 
view  of  article  3  of  the  state  constitution. — 
Schwarz  vs.  Dover,  39  Vr.  576. 

The  grounds  of  the  decision  heretofore 
announced  in  this  cause  (Schwarz  vs.  Dover, 
39  Vr.  576),  are  overruled  by  the  decis- 
ion of  the  court  of  errors  and  appeals  in 
Ross  vs.  Freeholders  of  Essex,  40  Id.  291. — 
Schwarz  VS.  Dover.  41  Vr.  5012.  .1.  43  Id. 
311. 

"An  act  to  establish  an  excise  depart- 
ment in  incorporated  towns  and  cities  of 
this  state,"  approved  March  21st,  1901, 
(Pamph.  L.,  p.  239)  is  not  unconstitutional 
in  authorizing  the  common  council  to  call 
upon  a  court  to  appoint  an  excise  board  for 
the  municipality;  neither  does  the  excise 
board  so  appointed  derive  its  powers  by 
delegation  from  the  council. — Ibid. 

An  act  establishing  an  excise  department 
in  all  towns  and  cities  except  cities  of  the 
first  class  is  general  and  not  special  within 
the  meaning  of  the  constitution. — Ibid. 


V.  DIVISIBILITY  OF  STATUTE. 

The  provision  in  the  first  section  of  the 
act,  that  "none  of  the  provisions  of  any 
general  or  special  act  relative  to  cities  in  this 
state  shall  apply  to  cities  organized  under 
this  act  unless  the  same  shall  be  a  supple- 
ment to  this  act,  or  such  future  act.  shall 
by  its  terms  be  made  applicable  to  cities  in- 
corporated under  this  act,"  creates  of  itself 
a  classification  of  cities  obnoxious  to  the 
mandate  of  the  constitution  interdicting 
private,  local  or  special  laws  for  the  reg- 
ulation of  the  internal  affairs  of  cities, 
and  this  provision  of  section  1  appearing  to 
be  in  conformity  with  the  intent  of  the 
legislature  that  it  should  be  of  force  and 
operative  as. a  part  of  this  act,  is,  by  reason 
of  such  legislative  intent  and  by  the  reason- 
able construction  of  the  act  and  the  vote 
and  will  of  the  people  to  whom  the  act  and 
the  incorporation  under  it  were  submitted 
for  acceptance,  inseparable  from  the  other 
portions  of  the  act,  and  therefore  the  whole 
act  must  fall  as  an  invalid  and  unconstitu- 
tional exercise  of  legislative  power. — At- 
torney-General vs.  Dover,  33  Vr.  40.  See 
Id.  647. 


Where  a  portion  of  the  statute  is  unconsti- 
tutional, the  other  portions  or  the  residue, 
can  only  stand  when  such  result  is  in  ac- 
cordance with  the  apparent  legislative  in- 
tention, and  upon  the  question  of  the  in- 
tention of  the  legislature  the  unconstitu- 
tional portion  of  the  statute  is  to  be  re- 
garded; and  in  order  to  have  the  residue 
of  the  statute  to  stand,  the  belief  must  be 
warranted  that  the  legislature  would  have 
passed  the  statute  as  it  would  stand  after 
the  excision  of  the  invalid  provision  had 
been  made,  otherwise  the  whole  statute 
must  fall;  and  in  the  consideration  of  the 
questions  whether  the  excision  can  be  made 
and  in  the  construction  of  the  statute,  it  is 
a  presumption  that  it  was  the  intention  of 
the  legislature  that  each  and  every  part  of 
the  act  should  be  effective. — Ibid. 

Where  an  act  is  in  part  constitutional  and 
in  part  unconstitutional,  if  the  parts  are 
wholly  independent  of  each  other,  that 
which  is  constitutional  may  stand  and  that 
which  is  unconstitutional  may  be  rejected; 
but  if  the  different  parts  of  the  act  are  so 
intimately  connected  with  and  dependent 
upon  each  other  as  to  warrant  a  belief  that 
the  legislature  intended  them  as  a  whole, 
and  some  parts  are  unconstitutional,  all  the 
provisions  which  are  thus  dependent  upon 
each  other  must  fall. — McArdle  vs.  Jersey 
City,  37  Vr.  590. 

The  title  of  this  act  is  "An  act  to  establish 
an  excise  department  in  cities  of  the  first 
class."  It  expressly  provides  that  the  ex- 
cise department  shall  consist  of  four  per- 
sons, elected  in  the  manner  therein  provided. 
The  election  of  a  board  in  the  manner  pro- 
vided in  the  act  is  essential  to  "establish  an 
excise  department"  under  the  provisions  of 
the  act.  The  manner  in  which  this  board 
is  to  be  established  being  in  violation  of  the 
constitution,  the  entire  scheme  of  legislation 
embodied  in  the  act  must  fail. — Ibid. 


VI.    AMENDMENT    OF    CONSTITU- 
TION. 

1.  Method. 

In  every  government  organized  under  a 
constitutional  form  of  government  the  ini- 
tial steps  for  a  change  in  the  constitution 
are  with  the  legislative  department,  which 
alone  is  authorized  to  speak  for  the  people 
upon  this  subject,  and  to  point  out  a  mode 
for  the  expression  of  their  will  in  the  absence 
of  any  provision  for  amendment  or  revision 
contained  in  the  constitution. — Bott  vs 
Secretary  of  State,  33  Vr.  107.  See  34  Id. 
289. 

Article  9  of  the  constitution  of  1844  pro- 
vides as  follows:  "Any  specific  amendment 
or  amendments  to  the  constitution  may  be 
proposed  in  the  senate  or  general  assembly, 
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and  if  the  same  shall  be  agreed  to  by  a 
majority  of  the  members  elected  to  each  of 
the  two  houses,  such  proposed  amendment 
or  amendments  shall  be  *  *  *  referred 
to  the  legislature  then  next  to  be  chosen; 
*  *  *  and  if  in  the  legislature  next  chosen 
as  aforesaid  such  proposed  amendment  or 
amendments,  or  any  of  them,  shall  be  agreed 
to  by  a  majority  of  all  the  members  elected 
to  each  house,  then  it  shall  be  the  duty  of 
the  legislature  to  submit  such  proposed 
amendment  or  amendments,  or  such  of 
them  as  may  have  been  agreed  to  as  afore- 
said by  the  two  legislatures,  to  the  people, 
in  such  manner  and  at  such  time  *  *  * 
as  the  legislature  shall  prescribe;  and  if  the 
people,  at  a  special  election  to  be  held  for 
that  purpose  only,  shall  approve  and  ratify 
such  amendment  or  amendments,  or  any  of 
them,  by  a  majority  of  the  electors  qualified 
to  vote  for  members  of  the  legislature  voting 
thereon,  such  amendment  or  amendments 
so  approved  and  ratified  shall  become  part 
of  the  constitution;  provided,  that  if  more 
than  one  amendment  be  submitted,  they 
shall  be  submitted  in  such  manner  and  form 
that  the  people  may  vote  for  or  against  each 
amendment  separately  and  distinctly."  In 
pursuance  of  an  act  passed  Ma}-  25th,  1897 
(Pamph.  L.,  p.  -461),  three  separate  amend- 
ments, of  which  the  amendment  in  question 
was  one,  were  submitted  to  the  people  at  a 
special  election  held  on  the  28th  of  Septem- 
ber, 1897.  HELD, thai  the  two  legislatures 
of  1896  and  1897  having  agreed  to  said 
amendments  in  all  respects  in  compliance 
with  the  constitution,  the  jurisdiction  of 
the  legislature  of  1897  to  provide  for  the 
submission  of  these  amendments  to  the 
people  was  complete. — Ibid. 

2.  Election. 

The  act  of  the  legislature  submitting  to 
a  popular  vote  three  separate  amendments 
provided  for  a  ballot  in  the  following  form. 
viz.:  "For  all  propositions  on  this  ballot 
which  are  not  cancelled  with  ink  or  pencil 
and  against  all  which  are  so  cancelled.  For 
the  proposed  amendment  to  the  constitu- 
tion relating  to  lotteries  and  gambling,  which 
reads  as  follows"  (setting  the  same  out  at 
large)  "For  the  proposed  amendment  to 
the  constitution  relating  to  appointment  to 
office,  which  reads  as  follows"  (setting  it 
out  in  full).  "For  the  proposed  amend- 
ment to  the  constitution  relating  to  woman 
suffrage,  which  reads  as  follows"  (setting 
it  out  in  full).  The  act  provided,  also,  that 
each  ballot  should  be  counted  as  a  vote  for 
each  proposition  thereon  not  cancelled  with 
ink  or  pencil  and  against  each  proposition 
so  cancelled,  and  that  return  thereof  should 
be'made  by  the  boards  of  election.  HELD, 
that  such  ballot  complied  with  the  constitu- 
tional prescription  which  required  such 
amendments  to  be  submitted  "in  such 
manner  and  form  that  the  people  may  vote 
for  or  against  each  amendment  separately 
and  distinctly,"  and  that  it  was  not  com- 
petent for  the  judiciary  to  set  aside   the 


result  of  an  election  certified  and  approved 
as  prescribed  by  the  act,  on  the  assumption 
that  some  other  form  of  voting  would  be 
preferable  or  even  fairer. — Bott  vs.  Secre- 
tary of  State,  33  Vr.  107.     See  34  !■'.  289. 

The  constitutional  provision  prescribing 
the  manner  for  the  submission  of  the  amend- 
ments to  the  people  provided  that  if  the 
people  should  approve  and  ratify  such 
amendment  or  amendments,  or  any  of  them. 
by  a  majority  of  the  electors  qualified  to 
vote  for  members  of  the  legislature  voting 
thereon  such  amendment  or  amendments, 
so  approved  and  ratified,  should  become 
part  of  the  constitution.     HELD, — 

1.  That  it  was  not  necessary  that  a  pro- 
posed amendment  should  receive  the  votes 
of  a  majority  of  all  the  qualified  electors  of 
the  state  or  of  those  whose  names  appeared 
on  the  poll  books  as  voting  at  such  election; 
that  the  result  of  such  an  election  was  de- 
termined by  the  number  of  votes  cast  for 
and  against  the  proposed  amendment,  and 
not  by  the  majority  of  the  electors  qualified 
to  vote  or  of  the  persons  voting  at  such  elec- 
tion. 

2.  That  when  the  constitution  provided 
for  submitting  amendments  to  the  people 
at  an  election,  it  was  contemplated  that  the 
submission  was  to  be  an  election  held  in 
conformity  with  the  regulations  adopted 
in  the  act  submitting  the  amendments  or  by 
the  general  laws  of  the  state,  and  by  elec- 
tors qualified  to  vote  and  voting  thereon, 
was  meant  qualified  voters  who  exercised 
the  elective  franchise  in  such  a  manner  as  to 
entitle  their  ballots  to  be  canvassed  and 
counted  in  ascertaining  the  result  of  the  elec- 
tion.— Ibid. 

The  act  of  the  legislature  provided  for  the 
manner  in  which  the  election  should  be  held 
and  the  result  ascertained,  declared  and 
certified  that  the  election  officers  of  the 
several  election  precincts  should  certify  the 
result  to  the  county  board  of  election;  that 
the  county  board  of  election  should  make  up 
a  statement  of  the  result  in  the  county; 
that  such  statements  should  be  filed  in  the 
office  of  the  secretary  of  state;  that  a  board 
of  state  canvassers  should  be  convened, 
which  should  make  and  certify  a  statement 
of  the  result  of  the  election  in  the  state; 
that  the  several  county  boards  of  election 
should  make  their  statements  from  the  re- 
sults certified  by  the  election  officers,  and 
that  the  board  of  state  canvassers  should 
make  its  statement  from  the  statements 
certified  by  the  county  boards  of  election. 
The  act  further  provided  that  any  proposed 
amendment  which,  by  said  certificate  and 
determination  of  the  board  of  state  canvas- 
sers, shall  appear  to  have  received  in  its 
favor  a  majority  of  all  the  votes  cast  in  the 
state  for  and  against  said  proposed  amend- 
ment, should,  from  the  time  of  riling  such 
certificate,  be  and  become  an  amendment 
to  and  part  of  the  constitution  of  this  state. 
The  board  of  state  canvassers  convened  and 
proceeded  in  their  canvass  in  the  manner 
prescribed  by  the  statute,  and  determined 
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and  declared  which  of  said  proposed  amend- 
ments had  been  adopted,  and  delivered  a 
statement  of  the  result  as  to  each  proposed 
amendment  to  the  secretary  of  state,  to  be 
filed  in  his  office  as  an  official  paper.  The 
certificate  of  the  board  of  state  canvassers 
certified  that  the  number  of  votes  given  for 
the  proposed  amendment  to  the  constitu- 
tion relating  to  lotteries  and  gambling  was 
seventy  thousand  four  hundred  and  forty- 
three,  and  against  that  amendment,  sixty- 
nine  thousand  six  hundred  and  forty-two. 
By  this  statement  it  was  also  certified  that 
the  number  of  names  on  the  poll  books  was 
one  hundred  and  forty-one  thousand  six 
hundred  and  seventy-two,  and  that  the 
number  of  ballots  rejected  was  nine  hundred 
and  sixty-one. — Ibid. 

If  the  ballots  rejected  were  counted  in 
ascertaining  the  result  the  amendment  was 
lost.  Rejecting  these  ballots,  the  majority 
in  favor  of  I  lie  amendment  was  eight  hun- 
dred and  one.  HELD,  that  it  must  be  pre- 
sumed that  the  ballots  so  certified  by  the 
election  officers  as  rejected  were  properly 
rejected,  and  consequently  were  to  be  ex- 
cluded from  the  computation  of  the  votes 
casl  for  and  against  the  amendment.  In 
canvassing  the  result  of  an  election  such 
ballots  were  simply  nullities. — Ibid. 

The  legislature  in  submitting  the  proposed 
amendments  to  the  people,  constituted  the 
board  of  state  convassers  the  tribunal  by 
which  the  result  of  the  election  should  be 
ascertained,  and  vested  in  it  the  jurisdiction 
to  determine  whether  any  amendment 
or  amendments  proposed  had  been  adopted, 
and  gave  to  the  certificate  of  the  board  such 
force  and  effect  that  upon  filing  the  same 
tin-  amendment  or  amendments  so  certified  I 
to  have  been  adopted  should  be  and  become  j 
part  of  the  constitution  of  the  state,  and  : 
made  it  the  duty  of  the  governor  to  issue  a  , 
proclamation  declaring  which  of  the  pro- 
posed amendments  had  been  adopted  by 
the  people.  HELD,  that  the  concurrence 
of  the  board  of  state  canvassers  and  the 
executive  department  of  the  government 
in  their  respective  official  functions  places 
the  subject  beyond  the  cognizance  of  the 
judicial  department  of  the  government. 
After  the  decision  and  determination  of  the 
board  of  state  canvassers  and  the  proclama- 
tion of  the  governor,  the  matter  has  passed 
beyond  the  reach  of  the  judiciary. — Ibid. 

In  determining  whether  a  proposed  con- 
stitutional amendment  was  approved  and 
ratified  by  "a  majority  of  the  electors  quali- 
fied to  vote  for  members  of  the  legislature 
voting  thereon,"  only  those  electors  who 
lawfully  vote  for  or  against  the  amendment 
are  to  be  considered. — Bott  vs.  Secretary  of 
State,  34  Vr.  289. 

Quaere.  Whether  the  constitution  directs 
that  when  several  proposed  amendments 
are  submitted  to  the  people,  they  shall  be 
si  i  submitted  that  the  electors  may  vote 
for  or  against  any  amendment  without  vot- 


ing upon  any  other  amendment?  But,  as- 
suming that  it  does,  it  is  too  late  to  question 
the  election  because  of  an  ambiguity  on  this 
point  in  the  submitting  statute,  when  the 
election  has  proceeded  throughout  the  state 
without  objection  on  the  part  of  any  person, 
and  every  qualified  elector  who  desired  to 
exercise  his  franchise  has  done  so  without 
seeking  to  vote  on  some  of  the  amendments 
while  refraining  from  voting  on  the  rest. — 
Ibid. 


VII.  RIGHTS. 
I.  Trial  by  Jury. 

Where  the  constitution  provides  that  the 
right  of  trial  by  jury  shall  remain  confirmed 
as  a  part  of  the  law  of  the  land,  or  the  right 
of  trial  by  jury  shall  remain  inviolate,  the 
words  "trial  by  jury"  import  a  trial  by  jury 
of  twelve  men  impartially  selected,  who 
must  unanimously  concur  in  their  verdict. 
Consequently  an  ad  diminishing  the  number 
of  a  jury  or  altering  any  of  its  essential  fea- 
tures, as,  for  instance,  dispensing  with 
unanimity  or  depriving  a  party  of  challenges 
for  cause — the  purpose  of  which  is  to  ex- 
clude jurors  who  are  not  impartial — would 
be  unconstitutional. — Brown  vs.  State,  33 
Vr.  666. 

The  statute  provides  that  a  rule  for  a 
struck  jury  remains  in  force  until  the  cause 
is  tried.  That  some  of  the  jurors  were  re- 
turned not  found,  some  were  excused  and 
others  unable  to  attend,  will  not  entitle  the 
accused  to  a  common  jury. — Ibid. 

Sections  75  and  76,  Pamph.  L.,  1S9S,  p. 
894,  providing  for  a  struck  jury  for  the  trial 
of  an  indictment  are  not  repugnant  to  the 
constitution  of  the  United  States. — Brown 
vs.  State,  23  N.  J.  L.  J.  18. 

2.  Physical  Examination. 

The  act  of  the  legislature  approved  May 
12th,  1896,  entitled,  "A  supplement  to  an 
act  entitled  'An  act  concerning  evidence' 
(Pamph.  L.,  p  344),  which  provides  that  on 
or  before  the  trial  of  any  action  brought  to 
recover  damages  for  personal  injuries  the 

!  court  may  order  and  direct  an  examination 
of  the  person  injured  as  to  the  injury  com- 
plained of  by  a  competent  physician  or 
physicians,  surgeon  or  surgeons,  in  order  to 
qualify  the  person  or  persons  making  such 

j  examination  to  testify  in  the  said  cause  as 
to  the  nature,  extent  and  probable  duration 
of  the  injury  complained  of,  is  constitutional 
both  with  respect  to  the  title  and  to  the  sub- 
ject matter  of  the  act. — McGovern  vs.  Hope, 
34  Vr.  76. 

3.  Municipality  to  Impose  Tax. 

A  tax  upon  business  carried  on  within  a 
state  and  without  discrimination  between 
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its  citizens  and  the  citizens  of  other  states, 
even  if  it  incidentally  affects  interstate  com- 
merce, is  in  no  sense  a  regulation  of  such 
commerce,  and  its  imposition  is  no1  a  viola- 
tion of  the  federal  constitution.— Kolb  vs. 
Boon  ton,  35  Vr.  103. 

4.  Municipality  to  Fix  Salary. 

The  act  of  1S84  (Pamph.  I...  p.  161), 
authorizing  the  city  to  agree  with  any  city 
officer  for  a  salary  less  than  that  fixed  by 
law,  is  constitutional. — Tice  vs.  New  Bruns- 
wick, 35  Vr.  399. 

5.  Supreme  Court. 

The  legislature  cannot  confer  upon  circuit 
courts  power  to  review  the  judgment  of 
district-  courts  in  matters  of  law  which  may 
be  reviewed  by  the  supreme  court  by  a  writ 
of  certiorari.  It  is  immaterial  by  what 
name  the  proceeding  to  review  is  styled; 
the  certiorari  power  in  such  case  cannot  be 
conferred  upon  the  circuit  courts.—  Green 
vs.  Heritage,  35  Vr.  567. 

6.  Suffrage. 

Article  2,  paragraph  1  of  the  constitu- 
tion, which  regulates  and  secures  the  right 
of  suffrage,  provides  that  every  voter  shall 
be  entitled  to  vote  for  all  officers  that  now 
are  or  hereafter  may  be  elective  by  the 
people.  The  act  now  under  consideration 
provides  for  a  board  of  excise  commissioners 
consisting  of  four  members,  to  be  elected, 
two  members  at  each  annual  election  for  the 
term  of  two  years,  but  that  no  ballot  shall 
contain  the  names  of  more  than  one  candi- 
date.    HELD,— 

1.  That  the  commissioners  to  be  elected 
under  this  act  are  officers  within  the  mean- 
ing of  the  constitutional  provision ;  and 

2.  That  the  act  now  in  question  is  in 
violation  of  the  foregoing  constitutional  pro- 
vision.— McArdle  vs.  Jersey  City,  37  Vr.  590. 

A  statute  which  provides  for  the  election 
in  the  city  of  Camden  of  a  board  of  excise 
commissioners  consisting  of  five  persons, 
but  which  limits  eligibility  to  membership 
in  the  board  to  not  more  than  three  persons 
"of  the  same  political  party,"  and  provides 
for  the  election  of  the  board  upon  a  general 
ticket,  but  declares  that  "no  voter  shall 
vote  at  such  election  for  more  than  three  of 
said  commissioners,"  and  then  enacts  that 
"the  five  persons  receiving  the  highest  num- 
ber of  votes  for  such  office  shall  be  declared 
duly  elected,"  is  unconstitutional. — Bowden 
vs.  Bedell,  39  Vr.  451. 

The  members  of  such  a  board  of  excise 
commissioners  are  officers  elective  by  the 
people,  and  hence,  under  the  provisions  of 
Article  2,  paragraph  1  of  the  constitution 
of  this  state,  every  male  citizen  qualified  to 
vote  under  that  provision  of  the  constitution 
is  entitled  to  vote  for  all  five  of  the  commis- 
sioners so  elective. — Ibid. 


Quaere.  I-  an  act  which  fixes  a  political 
qualification  for  eligibility  to  hold  office'  con- 
stitutional under  our  form  of  government'.' 
—Ibid. 

7.  Public  Fisheries. 

The  act  approved  March  22d,  1901,  en- 
titled "An  act  to  acquire  rights  of  fishing 
common  to  all  in  fresh  water  lakes  in  cer- 
tain counties,  to  acquire  lands  adjoining 
thereto  for  public  use  and  enjoyment  there- 
with, and  to  regulate  the  same"  (Pamph. 
L.,  p.  333),  is  constitutional. — Albright  vs. 
Sussex  County  Lake  and  Park  Commission, 
39  Vr.  523.     See  42  Id.  303. 

The  act  in  question  (Pamph.  I...  1901,  p. 
333)  has  but  one  object,  which  i<  to  establish 
places  of  public  resorl  upon  the  fresh  water 

lakes,  with  public  rights  of  fishery  a-  the 
prominent  and  attractive  feature.  This 
object  is  sufficiently  expressed  in  the  title. 
as  required  by  the  constitution.  Art.  4,  sec. 
7,  pi.  4.— Ibid. 

The  act  in  question  (Pamph.  L.,  1901,  p. 
333)  is  a  general  law.  and  not  local  or  special' 
within  the  prohibition  of  the  constitution. 
Art.  4.  sec.  7.  pi.  11. — Ibid. 

Subject  to  a  referendum,  the  act  provides 
for  establishing,  in  every  county  of  the 
that  has  fresh  water  lakes  exceeding  one 
hundred  acres  in  area,  a  system  of  free 
public  fisheries  in  the  fresh  water  lake- 
having  the  area  mentioned.  HELD,  that 
the  resulting  classification  has  direct  and 
natural  reference  to  the  purpose  that  gives 
rise  to  the  legislation,  and  is  valid  under  the 
constitution. — Ibid. 

It  was  competent  for  the  legi:dature.  in 
authorizing  the  establishment  of  public 
fisheries  in  fresh  water  lakes,  to  distinguish 
between  the  larger  and  the  smaller  sheets  of 
water,  and  to  draw  the  line  of  distinction 
according  to  a  specified  area  of  water  sur- 
face. The  act  in  question  (Pamph.  L.,  1901. 
p.  333),  applies  this  distinction,  not  for  the 
purpose  of  classifying  counties,  but  only  for 
the  purpose  of  classifying  lakes.  This  is 
permissible. — Ibid. 

Where  a  number  of  counties  possess  the 
requisite  features  to  bring  them  within  a 
classification  valid  under  the  constitution, 
discriminations  resulting  from  the  effect 
and  operation  of  a  referendum  do  not  make 
the  classification  special. — Ibid. 

The  referendum  clause  contained  in  sec- 
tion 18  of  the  act  in  question  (Pamph.  L., 
1901.  p.  333)  is  substantially  as  follows: 

"That  none  of  the  foregoing  provisions 
shall  take  effect  in  any  county,  nor  shall  the 
commissioners  be  appointed  in  any  county, 
until  the  acceptance  or  rejection  of  this  act 
shall  have  been  submitted  as  herein  pro- 
vided to  a  popular  vote;  such  submission 
shall  be  made  at  the  next  election,  whether 
general,  municipal  or  special,  wherein  the 
people  of  the  county  are  authorized  to  vote 
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for  local  officers,  and  it  shall  be  the  duty  of 
the  county  clerk  to  give  public  notice  of 
the  election,  provide  and  distribute  ballots, 
&c,  and  the  duty  of  the  election  officers  to 
hold  the  election  and  ascertain  and  certify 
the  result;  the  acceptance  or  rejection  of 
this  act  shall  be  determined  by  the  result  of 
such  election;  and  if  there  be  a  majority  of 
ballots  in  favor  of  this  act,  then  this  act,  but 
not  otherwise,  shall  take  effect  in  such 
county."  Section  19  provides  that  the  act 
shall  take  effect  immediately  as  regards  the 
submission  thereof  to  a  popular  vote. 
HELD  — 

(a)  That  with  respect  to  imposing  a  duty 
upon  the  county  clerk  and  election  officers 
to  prepare  for  and  hold  an  election,  the 
effect  of  the  act  is  immediate  and  imperative, 
and  the  duty  continues  until  it  is  performed. 

(b)  For  other  purposes  the  act  does  not 
take  effect  in  any  county  until  the  question 
of  its  acceptance  or  rejection  shall  have  been 
submitted  to  the  people  in  the  manner  con- 
templated by  the  act. 

(c)  It  is  not  essential  that  the  question 
shall  have  been  submitted  at  the  election 
held  next  after  the  passage  of  the  act.  The 
referendum  clause  is  mandatory  in  the  re- 
quirement that  the  act  shall  be  submitted 
to  the  people  substantially  in  the  method 
prescribed;  it  is  directory  with  respect  to 
the  time  of  such  submission. 

(d)  The  neglect  or  failure  of  the  county 
clerk  and  election  officers-  to  perforin  their 
duties  in  such  manner  as  to  test  the  sense  of 
the  people  at  the  precise  time  contemplated 
by  the  legislature,  cannot  defeat  the  will  of 
the  legislature  or  deprive  the  people  of  the 
option  of  acceptance  granted  by  the  act. 

(e)  In  counties  having  the  necessary 
features  to  bring  them  within  the  class, 
where,  by  reason  of  the  failure  of  the  public 
officials  to  perform  their  duty,  or  for  other 
reasons,  the  people  have  not  yet  voted  upon 
the  question  of  accepting  the  act,  it  is  still 
in  order  to  submit  the  question  of  accept- 
ance or  rejection  to  the  people,  and  a  man- 
damus would  lie  to  require  the  proper 
officials  to  advertise,  prepare  for  and  con- 
duct   the    election. — Ibid. 

It  must  be  very  plain  language  that  would 
justify  the  courts  in  so  construing  a  referen- 
dum clause  as  to  put  it  within  the  power  of 
a  ministerial  officer  to  nullify  the  act; 
especially  where  the  same  construction 
must  lead, to  the  conclusion  that  the  referen- 
dum is  illusive,  and  the  entire  act  for  that 
reason  unconstitutional. — Ibid. 

The  act  in  question  (Pamph.  L.,  1901,  p. 
333),  by  its  referendum  clause,  requires  that 
the  question  of  acceptance  be  submitted  at 
an  election  participated  in  by  the  voters  of 
the  entire  county. — Ibid. 

In  "An  act  to  acquire  rights  of  fishing 
common  to  all  in  fresh  water  lakes  in  certain 
counties,"  &c,  approved  March  27th,  1901, 
(Pamph.  L.,  p.  333)  the  unconstitutionality 


of  the  provisions  intended  to  delegate  the 
power  of  eminent  domain  renders  the  whole 
act  invalid. — Albright  vs.  Sussex  County 
Lake  &  Park  Commission,  42  Vr.  309. 

8.  To  Plead  Statutes. 

The  act  entitled  "An  act  to  establish  an 
excise  department  in  cities  of  this  state," 
passed  April  8th,  1884,  as  amended  by  an 
act  passed  June  1st,  1886,  is  unconstitu- 
tional, and  the  conviction  of  a  person  under 
an  ordinance  passed  by  a  board  of  excise 
created  under  it,  and  by  virtue  of  the  power 
conferred  by  it,  is  void,  and  will  be  set  aside 
on  certiorari. — Smith  vs.  Perth  Amboy,  41 
Vr.  194. 

9.  To  License  Attorneys. 

The  supreme  court  of  New  Jersey  neither 
licenses  attorneys-at-law  nor  admits  them  to 
practice.  They  are  invested  with  that 
privilege  by  letters  patent,  issued  by  the 
governor  of  the  state  when  he  is  assured  that 
such  licensees  are  possessed  of  the  proper 
qualifications  by  a  recommendation  to  that 
effect  from  the  supreme  court,  based  upon  an 
examination  made  by  it  or  under  its  super- 
vision, which  examination  so  made  or 
supervised  has,  from  the  earliest  periods, 
been  a  distinctive  attribute  of  the  supreme 
court,  and  as  such  existed  in  unqualified 
form  at  the  time  the  constitution  of  1844 
was  adopted.  The  power  of  the  supreme 
court  thus  to  examine,  for  itself,  those 
whom  it  recommended  for  license  was  there- 
fore one  of  those  "powers"  which,  in  ad- 
dition, to  its  "jurisdiction,"  it  was  by  that 
instrument  authorized  to  "continue."  As- 
suming the  continuance  of  such  mode  of 
appointment,  a  statute,  passed  in  1903, 
requiring  the  supreme  court  to  recommend 
certain  individuals  without  such  an  examina- 
tion, is  an  unauthorized  exercise  of  legisla- 
tive control. — In  re  Branch  et  al.,  41  Vr. 
537. 

"An  act  to  provide  for  the  examination, 
in  certain  cases,  of  applicants  for  admission 
as  attorneys  to  the  supreme  court  of  this 
state,"  approved  April  7th,  1903,  which  re- 
lieves all  registered  law  students  whose 
clerkships  began  more  than  three  years 
prior  to  its  passage  from  an  examination 
provided  by  the  rules  of  the  supreme  court 
then  in  force,  is  a  special  act,  granting  to 
individuals  an  exclusive  privilege  or  im- 
munity within  the  meaning  of  article  4,  sec- 
tion 7,  paragraph  y  of  the  state  constitu- 
tion.— Ibid. 

10.  Due  Process  of  Law. 

The  tenth  section  of  the  act  respecting 
labels,  trade  marks,  &c,  passed  March  loth, 
1898  (Pamph.  L.,  p.  83),  is  unconstitutional, 
in  that  it  purports  to  empower  the  party 
injured  by  a  violation  of  the  statute,  to  fix 
within  the  limits  prescribed,  the  amount  of 
the  penalty  which,  in  addition  to  full  com- 
pensation for  the  injury  suffered,  shall  be 
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exacted  from  the  offender  for  the  use  and 
benefit  of  the  injured  party;  such  a  proceed- 
ing would  deprive  the  offender  of  his  pro- 
perty without  due  process  of  law. — Cigar- 
makers'  International  Union  vs.  Goldberg. 
43  Vr.  214. 

The  Mechanics  Lien  law  is  not  uncon- 
stitutional as  depriving  the  owner  of  his  pro- 
perty without  due  process  of  law,  nor  as 
interfering  with  his  right  to  acquire,  possess 
and  protect  property. — Gardner  &  Meeks 
Co.  vs.  New  York  Central  Railroad  Co.,  43 
Vr.  257. 

Section  11  of  the  Chancery  act  (Revision 
of  1902),  providing  for  publication  against 
unascertained  heirs,  devises  or  personal  re- 
presentatives and  a  decree  against  them  by 
their  class  designation  only,  does  not  apply 
to  the  "Act  to  compel  the  determination  to 
claims  to  real  estate  in  certain  cases  and  to 
quiet  the  title  to  the  same."  If  it  did  apply, 
would  it  contravene  the  fourteenth  amend- 
ment to  the  federal  constitution  as  not  being 
due  process  of  law?  Quaere. — Hill  vs. 
Henry,  21  Dick.  150. 

1 1.  Indictment  by  Grand  Jury. 

The  statute  permitting  amendments  of 
an  indictment  when  the  name  of  any  person 
injured  by  the  commission  of  an  offence  is 
misstated  therein,  if  the  court  shall  consider 
that  the  defendant  cannot  be  prejudiced 
thereby,  is  not  violative  of  the  constitutional 
provision  that  no  person  shall  be  held  to 
answer  for  any  criminal  offence  except  on 
the  presentment  or  indictment  of  a  grand 
jury. — State  vs.  Tolla,  43  Vr.  515. 


VIII.  GENERAL  RULES  OF  CON= 
STRUCTION. 

When  an  act  is  susceptible  of  two  con- 
structions, that  which  will  validate  it  must 
be  adopted,  and  not  that  which  will  render 
it  unconstitutional. — Brown  vs.  Town  of 
Union,  33  Vr.  142.     See  36  Id.  601. 


him  to  proclaim  that  result.  HELD,  that, 
at  the  instance  of  a  citizen  of  the  state,  the 
supreme  court  had  power  to  review  by  cer- 
tiorari the  determination  of  the  commission 
notwithstanding  tin-  proclamation  of  tin- 
governor. — Ibid. 

The  courts  cannot  inquire  whether  a 
municipality  or  class  of  municipalities  is 

titular  only.  The  classification  of  the  legis- 
lature in  that  regard  is  conclusive. — Her- 
mann vs.  Guttenberg,  34  Vr.  tilti. 

By  the  writ  of  certiorari  in  this  case  a 
resolution  of  the  board  of  aldermen  that,  in 
the  absence  of  this  act.  was  regular  and 
valid,  was  brought  to  the  supreme  court. 
That  court,  on  the  hearing  of  the  writ,  set 
aside  the  resolution,  on  the  ground  that 
such  municipal  action  was  not  permitted  by 
the  act  in  question.  That  judgment  of  tin- 
supreme  court  is  now  before  this  court  and 
we  cannot  determine  the  propriety  of  the 
judicial  action  of  that  court  without  con- 
sidering the  force  and  effect  of  the  act,  and, 
consequently,  its  validity  under  constitu- 
tional prescriptions. — McArdle  vs.  Jersey 
City,  37  Vr.  590. 

The  act  of  March  16th,  1898,  is  not  uncon- 
stitutional under  article  3  of  the  state  con- 
stitution. It  does  not  confer  upon  the 
judiciary  powers  which  belong  exclusively 
to  the  legislative  department  of  the  govern- 
ment.— Eckert  vs.  Perth  Amboy  &<■..  Rail- 
road Co.,  20  Dick.  777. 

The  act  of  March  16th,  1898,  is  not  un- 
constitutional under  article  3  of  the  state 
constitution.  It  does  not  confer  upon  the 
judiciary  powers  which  belong  exclusively 
to  the  legislative  department  of  the  govern- 
ment.— Eckert  vs.  Perth  Ambov  and  Wood- 
bridge  Railroad  Co..  21  Dick.  437. 


IX.  POWERS  OF  JUDICIARY. 

The  judicial  department  of  the  govern- 
ment has  the  right  to'  consider  whether  the 
legislative  department  and  its  agencies  have 
observed  constitutional  injunctions  in  at- 
tempting to  amend  the  constitution,  and 
to  annul  their  acts  in  case  they  have  not 
done  so. — Bott  vs.  Secretary  of  State,  34 
Vr.  289. 

The  statute  which  provided  for  submitting 
proposed  constitutional  amendments  to  the 
people  empowered  the  governor  of  the  state 
to  appoint  a  commission  to  ascertain  the 
result  of  the  popular  vote,  and  authorized 
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I.  WHAT  CONSTITUTES. 

A  writ  of  certiorari  was  duly  served  upon 
the  clerk  of  a  municipal  body  while  in  ses- 
sion, under  circumstances  that  showed 
satisfactorily  that  the  members  of  that  body 
understood  its  general  purport  as  a  judicial 
mandate.  Certain  members  assaulted  the 
clerk  while  he  was  attempting  to  read  the 
writ,  so  that  he  was  actually  ousted  from 
office  and  driven  from  the  room,  and  was 
thereby  prevented  from  obeying  the  writ, 
which  was  itself  lost  or  destroyed  during  the 
disorder.  HELD,  that  the  members  who 
thus  interfered  with  the  clerk  in  the  per- 
formance of  his  duties  under  the  writ,  were 
guilty  of  a  contempt  of  the  court  from  which 
the  writ  had  been  issued. — In  re  Taylor  et  al. , 
33  Vr.  131. 

Where  defendant  had  been  enjoined  from 
procuring  a  divorce,  and  had  notice,  no  mat- 
ter how  obtained,  that  the  injunction  had 
been  issued,  he  is  liable  for  contempt  for 
violating  it  to  the  same  extent  as  if  it  had 
actually  been  served  on  him  in  writing. — 
Kempson  vs.  Kempson,  16  Dick.  303. 

Plaintiff,  after  obtaining  an  injunction 
restraining  her  husband  from  procuring  a 
divorce,  took  charge  of  a  business,  the  stock 
of  which  stood  in  her  name,  notifying  per- 
sons of  such  change  by  advertisement,  but 
he  induced  her  to  return  it  to  him,  so  that 
it  could  be  properly  managed,  at  the  same 
time  inducing  her  to  sign  papers  giving 
him  charge  of  the  business.  One  of  these, 
which  she  supposed  pertained  only  to  the 
business,  directed  her  attorney  to  cease  all 
law  suits  against  the  defendant.  On  receiv- 
ing a  letter  the  next  day  from  her  attorney 
regarding  the  matter,  she  revoked  the  letter 
by  telegram.  Plaintiff  also,  at  defendant's 
dictation,  wrote  to  an  attorney  in  North 
Dakota,  where  the  divorce  action  was  pend- 
ing, who  had  voluntarily  written  to  her 
advising  an  appearance  directing  him  to 
appear  for  her,  but  two  days  later  she  re- 
voked the  authority,  and  he  did  not  appear. 
Defendant  promised  to  drop  the  divorce 
proceedings  and  cease  his  attention  to  a  clerk 
in  his  office,  and  then  resumed  his  former 
relations  with  his  wife,  living  with  her  as 
much  as  he  had  previously,  for  several 
months,  and  up  to  almost  the  time  of  pro- 
curing a  divorce.  HELD,  that  defendant 
by  procuring  a  divorce  was  guilty  of  con- 
tempt.— Ibid. 

Before  a  court  will  attach  for  contempt 
a  person  refusing  to  produce  evidence  before 
a  grand  jury,  it  must  be  shown  to  the  court 
that  the  evidence  is  material  and  that  it  is 
admissible. — In  re  Rappelyea,  21  N.  J.  L.  J. 
111. 

Where  defendants  have  been  indicted, 
without  such  evidence,  such  evidence  can- 
not be  said  to  be  material  to  the  considera- 
tion of  the  question  whether  or  not  an  in- 
dictment should  be  presented  against  them. 
—Ibid. 


II.  EVIDENCE  IN  CONTEMPT  PRO= 
CEEDINQS. 

1.  Collateral  Proceedings. 

Proceedings  to  punish  a  party  for  dis- 
obedience of  the  stay  implied  in  a  writ  of 
certiorari  do  not  form  part  of  the  certiorari 
suit,  so  as  to  authorize  the  court  in  those 
proceedings  to  take  notice  of  the  files  in  the 
certiorari  suit,  without  their  being  put  in 
evidence  in  the  contempt  proceedings. — 
State  vs.  Hudson  County  Electric  Co.,  32 
Vr.  114. 

2.  Accused  as  Witness. 

Upon  the  hearing  on  the  rule,  the  accused 
cannot  be  required  to  be  a  witness  to  estab- 
lish his  own  guilt.  He  may  be  a  witness  in 
his  own  defence. — In  re  Haines,  38  Vr.  442. 


III.  PROCESS  WHEN  USED. 

Compulsory  process  should  be  used  with 
discretion,  and  never  be  used  unless  it  is 
apparent  that  ordinary  methods  will  be  in- 
efficacious.— In  re  Haines,  38  Vr.  442. 


IV.  PROCEEDINGS  AND  PRACTICE. 

The  proper  procedure  for  proceedings  to 
adjudge  one  in  contempt  is  to  grant  a  rule 
to  show  cause  on  affidavits  or  proof  in  open 
court  of  facts  which  justify  the  rule. — In  re 
Haines,  38  Vr.  442. 

The  proceedings  in  this  case  were  illegal 
for  the  following  reasons:  (a)  Thesubpcena 
itself  was  not  good,  (b)  If  it  hadbeengood, 
it  was  not  properly  served,  (c)  No  affidavit 
of  how  it  had  been  served  was  made  before 
the  bench  warrant  issued  for  the  appellant's 
arrest,  (d)  The  appellant  was  not  proven, 
on  the  contempt  proceeding,  to  have  been 
guilty  of  contempt  by  any  witness,  but  was 
compelled  to  go  upon  tl;e  stand  to  purge 
himself  of  contempt  before  proof  thereof. — 
Ibid. 

The  rule  stated  by  chief  justice  Beasley 
in  Holt's  Case,  26  Vr.  384,  applies  to  the 
case  before  us  and  is  followed  here. — Ibid. 

The  use  of  ex  parte  affidavits  in  procuring 
an  order  to  show  cause  why  respondents 
should  not  be  adjudged  guilty  of  contempt 
of  court  is  proper  where  affiants  are  present 
at  the  hearing  on  the  return  and  are  offered 
for  cross  examination  to  the  persons  named 
in  the  order. — Seastream  vs.  New  Jersey 
Exhibition  Co.,  3  Rob.  15. 

An  investigation  as  to  alleged  conduct  in 
contempt  of  the  court  of  chancery  may  be  re- 
ferred to  the  vice-chancellor  or  a  master  of 
the  courts. — Ibid. 


CONTEMPT,  IV,  V,  VI,  VII. 


Proceedings  and  Practice. — Defence. — Punishment. — Appeal. 


A  proceeding  for  contempt  not  committed 
in  open  court,  being  punitive  in  character, 
and  hence  not  the  subject  of  appeal,  and 
which  may  affect  property  and  liberty, 
ought  not  to  depend  on  the  judgment  of  a 
vice-chancellor  or  master  in  chancery,  but 
is  a  matter  for  the  personal  attention  of  the 
chancellor. — Ibid. 

An  order  of  an  orphans  court  (made  after 
hearing  upon  an  order  to  show  cause)  Tecit- 
ing  that  it  appeared  that  a  guardian  had  not 
paid  over  certain  moneys  to  the  party  en- 
titled, as  directed  by  a  previous  order  of  the 
court,  and  that  the  guardian  had  wilfully 
contemned  the  authority  of  the  court,  and 
thereupon  ordering  that  the  guardian  be 
attached  for  contempt  of  court,  and  that  an 
attachment  do  issue  forthwith.  &c.  HELD, 
in  view  of  the  practice  of  the  court,  not  to  be 
a  definitive  adjudication  upon  the  question 
of  contempt,  but  an  interlocutory  order, 
based  upon  the  apparent  guilt  of  the  guar- 
dian, and  directing  an  attachment  to  issue 
for  the  purpose  of  bringing  her  before  the 
court  to  answer  therefor. — In  re  Doland,  3 
Rob.  S02. 


V.  DEFENCE. 

Defendant  will  not  be  attached  for  con- 
tempt in  laying  its  tracks  across  a  certain 
street  in  violation  of  an  injunction,  when 
it  sets  up  by  affidavit  that  another  company 
has  lawfully  built  and  owns  such  tracks, 
since  such  question  should  be  determined 
on  formal  issues  in  a  proceeding  in  which 
such  other  road  is  a  party,  and  not  in  sum- 
mary contempt  proceeding. — Grey  vs.  Green- 
ville and  Hudson  Railroad  Co.,  15  Dick.  153. 
See  17  Id.  768. 

On  an  application  to  the  court  of  chancery 
to  obtain,  in  proceedings  for  contempt,  a 
remedial  order  directing  the  imprisonment 
of  the  defendant  until  he  shall  pay  a  money 
decree,  it  is  proper  for  the  defendant  to 
show,  his  inability  to  pay,  and,  if  that  be 
shown,  an  order  for  such  imprisonment 
ought  not  to  be  made. — Grand  Lodge  vs. 
Jansen,  17  Dick.  737. 


VI.  PUNISHMENT. 

Where  defendant,  in  New  Jersey,  was  en- 
joined from  procuring  a  divorce  in  North 
Dakota,  but  in  defiance  of  the  injunction 
procured  the  divorce  and  married  again,  he 
will  be  compelled,  in  contempt  proceedings, 
to  pay  a  fine  to  the  state,  and  to  take  proper 
measures  to  undo  the  contemptuous  act  by 
having  the  decree  opened  and  set  aside. — 
Kempson  vs.  Kempson,  16  Dick.  303. 

Where  one  is  guilty  of  a  contempt  of  court 
by  removing  fixtures  from  a  mill  of  which  he 


i-  in  possession,  while-  under  an  injunction 
restraining  such  removal,  and  it  appears 
that  an  order  of  restoration  of  the  removed 
equipment  would  be  an  ineffectual  remedy 
because  the  removed  equipment  has  to  some 
extent  been  injured,  and  in  some  instances 
destroyed,  the  party  in  contempt,  in  addi- 
tion to  a  restoration,  must  meet  any  expen- 
diture of  money  required  to  remedy  the 
wrong  done. — Ashbv  vs.  Ashby.  17  Dick. 
618. 

Where  one  commits  a  contempt  of  court 
by  removing  fixtures  from  a  mill  of  which 
he-  is  in  possession,  while  under  an  injunc- 
tion forbidding  such  removal,  he  will  not 
only  be  compelled  to  restore  the  fixtures 
and  make  a  reparation  for  damage  done  to 
the  injured  party,  but  a  punishment  will  be 
imposed  because  of  the  offence  to  the  dignity 
of  the  court,  and  the  punishment  to  be  in- 
flicted for  the  offence  to  its  dignity  will  de- 
pend on  the  conduct  of  the  defendant  in  re- 
gard to  the  reparation  for  the  injury. — Ibid. 


VII.  APPEAL. 

1.  From  Chancery. 

A  punitive  order  of  the  court  of  chancery. 
fining  or  imprisoning  a  party  for  contempt, 
is  not  appealable  if  the  matter  and  party  be 
within  the  jurisdiction  of  the  court. — Grand 
Lodge  vs.  Jansen.  17  Dick.  737. 

A  remedial  order  of  the  court  of  chancery, 
made  in  contempt  proceedings  is  appealable. 
— Ibid. 

An  order  of  the  court  of  chancery,  adjudg- 
ing parties  guilty  of  a  contempt,  founded 
upon  proceedings  which  are  punitive  in 
their  character,  is  not  appealable.  See  Is 
Dick.  Ch.  Rep.  454.— Frank  vs.  Herold.  19 
Dick.  371. 

2.  From  Orphans  Court. 

An  order  of  an  orphans  court  directing  a 
writ  of  attachment  to  issue  for  an  alleged 
contempt,  made  after  hearing  on  an  order 
to  show  cause,  is  not  appealable. — In  re 
Doland,  3  Rob.  466.     See  Id.  802. 

Where  an  order  directed  a  purchaser  of 
lands  at  an  administrator's  sale  to  complete 
the  purchase,  and  also  directed  the  issue  of 
an  attachment  for  contempt  on  failure  to 
complete  the  purchase  within  a  given  time, 
the  first  portion  of  the  order,  being  appeal- 
able, entitled  the  purchaser  to  appeal,  irre- 
spective of  the  appealability  of  the  second 
portion  of  the  order. — Podesta  vs.  Moody,  3 
Rob.  468. 

An  appeal  from  the  orphans  court  to  the 
prerogative  court  being  allowed  by  statute 
only  to  a  "person  aggrieved"  (P.  L.,  189S, 
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p.  793,  sec.  204).  HELD,  that  by  an  order 
for  the  issuance  of  process  of  attachment,  to 
bring  in  the  party  to  answer  for  an  alleged 
contempt,  the  party  accused  is  not  aggrieved 
so  as  to  be  entitled  to  an  appeal,  following 
Coryell  vs.  Holcombe.  9  N.  J.  Eq.  (1  Stock.) 
650.— In  re  Doland,  3  Rob.  802. 
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1.  By  Committee. 

2.  Interest  of  Municipal 

Officers. 
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4.  Bidders  for  and  Letting. 

5.  Fraud. 
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Cross  References.  Actions;  Auctions; 
Attorney  and  Client;  Buildings; 
Benevolent  Associations;  Con= 
tracts  in  Restraint  of  Trade; 
Constitution  and  Constitutional 
Law;  Corporations;  Common 
Carriers;  Conflict  of  Laws; 
Equity;  Independent  Contractor; 
Joint  Contractor;  Specific  Perfor= 
mance;  Trading  Stamps;  Vendor 
and  Vendee. 


I.  CREATION  OF. 
1.  By  Correspondence. 

Defendant  was  a  contractor  for  the  erec- 
tion of  a  church;  the  construction  of  the 
stone  work  was  under  the  charge  of  a  sub- 
contractor. Before  any  of  the  stone  was 
delivered,  defendant  WTOte  to  the  plaintiff 
agreeing  to  make  payments  for  the  Btone 
delivered  to  the  sub-contractor,  the  pay- 
ments to  be  made  on  an  order  to  be  given 
the  plaintiff  by  the  sub-contractor  on  the 
defendant.  The  sub-contractor  ordered  in 
writing  from  the  plaintiff  a  quantity  of 
Stone,  advising  them  that  he  had  made 
arrangements  with  defendant  for  the 
payment  of  the  same.  Subsequently,  the 
agents  of  the  plaintiff  advised  defendant 
that  his  proposition  of  payment  was  ac- 
cepted, and  that  they  held  an  order  from 
the  sub-contractor  on  him  for  all  stone 
-hipped.  HELD,  that  this  correspondence 
amounted  to  an  agreement  on  the  part  of 
the  defendant  to  pay  for  the  stone,  and  that 
he  was  liable  for  the  stone  delivered  on  the 
order  of  the  sub-contractor. — Holmesburg 
Granite  Co.  vs.  West,  36  Yr.  46. 

Where  the  final  letter,  in  a  correspondence 
leading  up  to  the  contract,  shows  that  it  was 
intended  to  embrace  the  whole  agreement 
and  to  finally  conclude  it.  it  is  the  only  evi- 
dence of  the  contract  and  oral  testimony  of 
what  was  said  or  done  during  the  negotia- 
tions or  other  letters  written  pending  ne- 
gotiations will  not  be  permitted  either  to 
contradict  the  written  contract  or  to  supply 
terms  with  respect  to  which  the  writing 
is  silent. — Grueber  Engineering  Co.  vs. 
Waldron,  42  Vr.  597. 

HELD  that  a  letter  was  an  actual  accept- 
ance, constituting  a  contract,  defendants 
made  no  effort  to  perform,  and  damages  a 
natural  consequence  under  the  evidence. 
profits  lost  on  the  re-sale. — Lodge  &  Shipley 
Co.  vs.  Henry  Binnse  et  al..  24  X.  J.  L.  J. 
430. 

2.  By  Declaration  of  Party. 

Evidence  of  a  declaration  by  a  tenant  in 
common  of  property,  to  a  disinterested  per- 
son, that  he  was  operating  it  entirely  at  his 
own  expense,  is  not  sufficient  to  establish  a 
contract  on  his  part  not  to  make  any  de- 
mand on  account  of  his  expenses. — Danf  orth 
vs.  Moore,  10  Dick.  127. 

A  subsequent  admission  of  the  maker  that 
he  had  precedently  executed  it,  is  not  such  a 
recreation  of  the  contract  as  to  give  it 
efficacy. — Riddle  vs.  Keller,    16  Dick.  513. 

An  agreement  made  and  signed  by  the 
agent  of  a  corporation  provided  that  a  lease 
of  the  company's  lands  should  be  given  for 
a  term  of  ten  years,  and  at  the  same  time  a 
receipt  was  signed  by  the  agent  for  S100 
' '  on  account  of  agreement  for  lease  for  which 
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details  are  to  be  settled  on."  An  unsigned 
draft  of  a  lease  was  afterwards  obtained  to 
be  drawn  by  the  corporation  owner,  and 
sent  to  the  intending  lessee.  This  draft 
contained  terms  and  details,  which  were 
not  contained  or  referred  to  in  either  the 
signed  agreement  or  receipt.  HELD,  the 
signed  agreement  and  receipt  did  not  de- 
finitely settle  the  terms  of  the  proposed 
lease.  The  unsigned  draft  of  lease  con- 
tained terms  different  from  those  con- 
tained in  the  signed  agreement  and  receipt. 
The  parties  did  not  come  to  any  concluded 
contract  between  them. — Charlton  vs.  Col- 
umbia Real  Estate  Co.,  19  Dick.  631.  See 
1  Rob.  629. 

3.  By  Stipulation  in  Deed. 

A  stipulation  in  a  deed  of  conveyance 
inter  partes  that  the  grantee  shall  assume 
and  pay  a  prior  mortgage  on  the  premises, 
is  a  contract  with  the  grantor  simply  for  his 
indemnity  and  will  not  be  regarded  as  a  con- 
tract with  the  mortgagee  for  his  benefit. 
— Eakin  vs.  Shultz,  16  Dick.  156. 

4.  By  Conduct  of  Parties. 

Under  the  circumstances  of  this  case  the 
dealings  between  the  complainant  and  the 
agent  and  officers  of  a  corporation  created 
a  contract  binding  on  the  corporation. — 
Keen  vs.  Maple  Shade  Land  Improvement 
Co.,  18  Dick.  321. 

5.  By  Receipts. 

The  two  receipts  constituted  a  contract 
on  the  part  of  the  sons  that  the  land  might 
be  treated  as  an  advancement  of  money  in 
a  will  by  the  testator,  and  they  were  es- 
topped from  denying  its  effect. — Vreeland 
vs.  Vreeland,  20  Dick.  668.     A.  21  Id.  454. 

6.  By  Parol. 

If  it  appears  that  the  parties  to  a  negotia- 
tion, although  they  have  agreed  on  all  the 
terms  of  their  bargain,  mean  to  have  them 
reduced  to  writing  and  signed,  before  the 
contract  shall  be  considered  as  complete, 
neither  party  will  be  bound  until  that  is 
done. — Donnelly  vs.  Currie  Hardware  Co., 
37  Vr.  388. 

Where  a  father  and  son  owned  property 
together,  which  was  largely  acquired  through 
the  business  ability  of  the  son  and  direct 
applications  of  his  money,  the  legal  title  to 
the  property  being  taken  in  the  name  of  the 
father,  on  condition  that  at  his  death  it 
should  be  left  by  will  to  the  son,  but  was  in 
fact  left  by  will  to  the  son's  stepmother,  an 
agreement  between  the  stepmother  and  the 
son  that  at  her  death,  in  consideration  of  the 
son  making  no  claim  against  his  father's 
estate,  she  would  leave  the  property  to  the 
son  by  will,  constituted  a  family  arrange- 
ment or  compromise,  which,  being  founded 
on  sufficient  consideration    and    afterward 


acted  on  in  good  faith,  will  be  enforced, 
though  resting  in  parol. — Clawson  vs. 
Brewer,  1  Rob.  201. 


II.  CONSIDERATION. 

1.  Divisibility  of. 

Where  there  are  several  considerations 
and  one  of  them  is  an  illegal  promise  to  re- 
frain from  a  particular  business,  the  presence 
of  such  illegal  stipulation  will  not  illegalize 
the  entire  contract. — Fishell  vs.  Gray,  31  Vr. 

2.  Construction. 

Such  stipulation  will  be  treated  as  unen- 
forceable and  not  as  immoral  or  criminal. — 
Fishell  vs.  Gray,  31  Vr.  5. 

3.  Promise  to  Refrain  from  Suit. 

The  promise  of  a  widow  who  was  entitled 
by  law  to  letters  of  administration  upon  the 
estate  of  her  deceased  husband,  that  she 
would  not,  as  administratix,  bring  a  suit 
against  the  defendant  within  the  time 
limited  by  the  statute  for  bringing  such  ac- 
tions, is  not  against  public  policy  in  the 
absence  of  any  allegation  that  she  was  or 
became  the  personal  representative  of  her 
husband;  neither  was  her  promise  without 
consideration. — Baker  vs.  Delaware,  Lacka- 
wanna and  Western  Railroad  Co.,  35  Vr.  53. 

4.  Benefits  and  Detriments. 

Agents  in  the  United  States  of  principals 
trading  in  Holland,  agreed  in  New  York,  for 
their  principals  to  sell  certain  sugars  refined 
in  Holland  to  purchasers  trading  in  the 
United  States,  and  to  deliver  the  sugars  in 
Baltimore.  Owing  to  alterations  in  the 
tariff  on  sugar  by  an  act  lately  passed,  the 
construction  of  which  was  open  to  question, 
the  amount  of  duty  which  might  be  imposed 
cm  the  sugars  was  uncertain.  Simultane- 
ously with  the  contract  of  sale  in  the  name 
of  the  principals,  the  agents  executed  and 
delivered  to  the  purchasers  their  own  agree- 
ment in  writing,  to  refund  to  them  any  duty 
which  they  should  be  called  on  to  pay  to  the 
government  in  excess  of  a  specified  rate. 
An  action  on  that  instrument  was  tried 
without  a  jury,  and  from  the  evidence  the 
trial  judge  might  fairly  infer  that  the  con- 
tract to  purchase  would  not  have  been  en- 
tered into  unless  the  agents  bound  them- 
selves to  refund  any  excess  duty  over  the 
specified  rate.  HELD,  that  proof  of  a  con- 
sideration for  the  contract  sued  on  was 
shown,  either  because  of  the  benefit  agents 
received  in  effecting  the  sale  and  acquiring 
a  right  to  the  ordinary  compensation  there- 
for, or  in  the  detriment  to  the  purchasers, 
by  making  a  purchase  for  importation  the 
duty  on  which  was  uncertain. — Wallace, 
Mul'ler  &  Co.  vs.  Leber,  36  Vr.  195. 
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5.  To  Influence  Legislation. 

By  statute  (Pamph.  L.,  1894,  p.  374)  it 
was  enacted  that  no  railroad  should  he  con- 
structed in,  over  and  upon  any  street,  avenue 
highway,  land  or  other  public  place  in  any 
municipality,  town,  township,  village  or 
borough  of  this  state,  except  upon  the  con- 
sent of  the  governing  body  of  such  munici- 
pality which  consent  should  only  be  granted 
upon  a  petition  of  the  corporation  and  after 
public  notice  and  a  hearing  before  the 
governing  body,  and  that  the  governing 
body  might  grant  or  refuse  permission 
to  construct,  maintain  and  operate  such 
street  railroad,  or  in  their  discretion 
might  consent  to  the  construction,  &c,  of 
such  street  railroad,  &c,  defining  the  loca- 
tion, &c,  with  a  proviso  that  such  petition 
for  the  designation  of  the  route,  construction, 
maintenance  or  operation  of  a  street  railway 
should  not  be  granted  until  there  be  filed 
with  the  clerk  of  such  municipality,  &c, 
the  consent  in  writing  of  the  owner  or  owners 
of  at  least  one-half  in  amount  in  lineal  feet 
of  property  fronting  on  such  street,  &c. 
The  plaintiff  was  the  owner  of  lands  fronting 
on  a  street  in  the  town  of  M.,  in  which  the 
defendant  proposed  to  locate  its  railroad. 
He  signed  a  consent  wherein  the  defendant 
agreed  with  the  plaintiff  as  the  price  and 
consideration  for  said  consent,  to  sell  or 
procure  to  be  sold  to  the  said  plaintiff 
$10,000  of  the  bonds  of  the  defendant  then 
issued  or  to  be  issued,  and  $20,000  of  the 
shares  of  its  capital  stock.  In  an  action 
brought  against  the  company  for  the  non- 
performance of  its  agreement  it  was  HELD,- 

1.  That  the  consideration  of  this  consent 
was  not  void  as  against  public  policy  in  its 
tendency  to  influence  legislation;  and 

2.  That  this  agreement  was  not  illegal,  on 
the  ground  that  such  consent  given  by  an 
individual  was  a  fraud  on  other  landowners 
and  on  the  public. — Military  Academy  vs. 
North  Jersey  Street  Railway  "Co.,  36  Vr.  328. 
See  41  Id.  229. 

6.  Payment  to  Third  Parties. 

A.  drew  an  order  upon  B.  directing  him  to 
pay  to  C.  the  sum  of  $250  in  merchandise. 
B.  accepted  the  order  while  it  was  still  in  t  he 
hands  of  A.,  and  the  latter  subsequently 
delivered  it  to  C,  receiving  from  him  the 
sum  of  S250  in  cash  therefor.  HELD,  that 
the  payment  by  C.  to  A.  of  $250  upon  his 
receiving  the  accepted  order,  was  a  sufficient 
consideration  to  support  B.'s  contract  of 
acceptance;  and  that  C.  could  maintain  an 
action  against  B.  for  the  latter's  refusal  to 
deliver  the  merchandise  called  for  by  the 
order  accepted  by  him. — Elmer  vs.  Loper, 
37  Vr.  50. 

7.  Withdrawal  of  Suit. 

The  withdrawal  by  the  mother  of  a  bas- 
tard child  of  the  claim  for  support  to  the 
overseer  of  the  poor  is  a  sufficient  considera- 
tion for  an  agreement  between  the  mother 
and  the  putative  father  by  which  the  father 


agrees  to  pay  to  the  mother  a  certain     inn 
per  week  for  the  support  and  maintenance 
of  the  child  and  a  gross  sum  for  physicians' 
and  nurses'  bills  during  the  period  of  ( 
ment. — Beach  vs.  Voegtlen,  39  Vr.  472. 

8.  Promise  to  Remit  Royalties. 

A  promise  to  remit  royalties,  made  by  one 
of  the  plaintiffs  to  one  of  the  defendants 
unless  the  plaintiffs  should  stop  other  wheels 
from  running  in  competition,  was,  if  made, 
without  consideration  to  support  it. — Som- 
mers  vs.  Myers,  40  Vr.  24. 

9.  Modification  of  Contract. 

When  one  who  has  contracted  in  writing 
to  do  certain  work  learns  that  the  other  con- 
tracting party  places  on  the  writing  a  con- 
struction differing  from  what  the  first  party 
really  intended,  and  on  that  ground  in  good 
faith  refuses  to  prosecute  the  work,  hi-  con- 
sent to  proceed  without  further  objection  i- 
a  legal  consideration  for  an  agreement  be- 
tween the  parties  to  modify  the  written  con- 
tract.— New  Jersey  Trust  Co.  vs.  Nat.  Gas 
Co.,  42  Vr.  29 

10.  Compromise. 

An  agreement  to  settle,  without  litigation, 
a  disputed  claim  of  infringement  made  in 
good  faith,  furnishes  a  good  consideration 
to  support  a  contract,  even  though  it  should 
appear  that  such  claim  was  in  fact  wholly 
unfounded.  The  court  will  not  inquire  into 
the  adequacy  or  inadequacy  of  the  considera- 
tion of  a  compromise  fairly  and  delib- 
eratelv  made. —  Bowers  Dredging  Co.  vs. 
Hess,   42    Vr.  327. 

1 1.  Option  to  Purchase. 

An  option  to  purchase  demised  premises, 
which  is  one  of  the  clauses  in  a  lease  under 
seal,  is  not  a  unilateral  contract,  nor  is  it 
without  consideration. — McCormick  vs.  Ste- 
phany,  12  Dick.  257. 

12.  Declaration  in  Will. 

Where  complainants,  relying  on  a  will 
made  in  their  favor,  rendered  charitable 
services  to  testatrix,  the  latter  could  not 
recede  from  the  promise  made  by  the  will, 
though  there  was  no  binding  agreement  on 
the  part  of  the  complainants  to  continue 
such  services. — Anderson  vs.  Eggers.  16 
Dick.  85.     See  18  Id.  264. 

13.  Abandonment  of  Claim. 

The  abandonment  of  any  claim  by  the  son 
against  his  father's  estate,  and  the  enjoyment 
by  the  stepmother  during  her  life  of  the  use 
of  the  property,  constituted  a  valid  consider- 
ation for  the  contract  between  the  step- 
mother and  stepson. — Clawson  vs.  Brewer,  1 
Rob.  201. 
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14.  Promoters  Agreement. 

When  a  promoter  induces  subscriptions 
to  the  stock  of  a  corporation  on  the  promise 
I  hat ,  in  consideration  of  stock  to  be  retained 
by  him  as  a  part  of  the  plan,  he  will  furnish 
certain  subscriptions,  for  the  benefit  of  the 
subscribers,  the  promise  is  a  part  of  the  con- 
sideration of  the  contract  of  subscription, 
and  hence  a  default  on  the  part  of  the  pro- 
moter in  that  respect  vitiates  the  contract. 
Audenried  vs.  East  Coast  Milling  Co.,  2  Rob. 
450. 

15.  Absence  of. 

A  promise  made  to  coupon  holders  to  see 
that  the  fund  arising  on  foreclosure  sale 
would  be  sufficient  to  meet  their  claims  was 
without  consideration,  where,  if  the  promise 
had  not  been  made,  the  coupon  holders 
would  not  have  taken  any  steps  beyond 
securing  that  result. — Morton  Trust  Co.  vs. 
Home  Telephone  Co.,  21  Dick.  107. 


III.  FRAUDULENT  CONTRACTS. 

1.  What  Constitutes. 

A  contract  which  a  party  is  induced  by  a 
EaJse  representation  to  sign  without  reading, 
and  without  a  knowledge  of  its  contents,  is 
void,  although  he  might,  have  discovered  the 
fraud  by  reading  it. — Alexander  vs.  Brogley, 

33  Vr.  584. 

The  defendants  were  induced  to  sign  their 
names  to  a  printed  form  of  contract  for  the 
purchase  of  a  book,  by  a  fraudulent  repre- 
sentation made  to  one  defendant  that  he 
was  writing  his  name  only  to  show  how  it 
was  spelled,  and  to  the  other  defendant  that 
he  was  signing  his  name  only  as.  an  auto- 
graph. HELD,  that  they  were  not  bound, 
even  though  they  were  negligent  in  failing 
to  ascertain  what  was  printed  on  the  papers 
which  thev  signed. — Alexander  vs.  Brogley. 

34  Vr.  307. 

A  contract  between  two  persons  that,  in 
exchange  for  their  joint  property,  one  of 
them  shall  procure  from  a  corporation  of  this 
state  an  original  issue  of  stock  to  an  amount 
known  by  all  parties  to  be  in  excess  of  the 
value  of  the  property,  and  shall  divide  the 
stock  thus  procured  with  the  other  person, 
is  illegal  and  the  courts  of  this  state  will  not 
aid  in  its  enforcement,  even  though  the  ob- 
jectionable feature  has  been  accomplished 
bv  tin'  actual  issue  of  the  stock. — Volney  vs. 
Nixon,  2  Rob.  605. 

2.  Posture  of  Parties. 

A  promise  which  has  been  induced  by 
fraud,  and  which  has  no  consideration  to 
support  it,  may  be  treated  as  a  nullity  by 
the  party  making  it. — Elmer  vs.  Loper,  37 
Vr.  50. 


Where  a  party  attaches  his  signature  to  a 
contract,  otherwise  valid,  a  conclusive  pre- 
sumption is  created,  except  as  against  fraud, 
that  the  signer  read,  understood  and  as- 
sented to  its  terms. — Fivev  vs.  Pennsyl- 
vania Railroad  Co.,  38  Vr.  627. 

Where  a  defence  set  up  to  an  action  upon 
a  written  contract  is  that  the  signature 
thereto  has  been  obtained  by  fraud,  the 
burden  is  upon  him  who  raises  such  a  de- 
fence to  establish  the  alleged  fraud  by  clear 
and  satisfactory  proof.  The  presumption 
of  the  law  is  in  favor  of  innocence  and  fraud 
is  not  to  be  assumed  on  doubtful  evidence. — 
Ibid. 

The  plaintiff  sued  a  railroad  company  for 
accidental  injuries  sustained  while  in  its 
employ.  The  defence  was  a  release  arising 
by  the  acceptance  of  benefits  from  a  relief 
fund  established  by  the  company  of  which 
the  plaintiff  had  become  a  member.  The 
plaintiff  replied  alleging  fraud,  the  principal 
facts  alleged  being  that  when  he  began  to 
read  the  application  the  medical  examiner 
told  him  to  sign  it,  saying  it  was  only  a  mat- 
ter of  form  and  was  immaterial;  that  the 
association  was  a  benevolent  one  belonging 
to  the  employes  and  sustained  by  deduc- 
tions from  the  wages  of  the  members  each 
month,  but  failing  to  state  that  the  accept- 
ance of  benefits  for  injuries  would  operate  as 
a  release;  but  it  also  appearing  that  the 
plaintiff  knew  that  he  was  signing  a  contract 
and  that  he  could  read  and  write,  and  that 
the  agreement  in  question  was  printed  in 
plain,  legible  type  and  that  he  was  furnished 
with  a  book  containing  a  copy  of  his  applica- 
tion and  agreement  and  of  the  regulations 
of  tin1  relief  fund,  which  he  had  in  his  pos- 
session over  two  months  before  the  accident , 
at  the  close  of  the  evidence  a  verdict  was 
directed  for  the  defendant.  HELD,  on 
review,  that  the  proof  of  fraud  failed  and 
that  the  direction  was  not  erroneous. — Ibid. 

3.  Enforcement  of. 

The  plaintiff  was  managing  editor  of  a 
daily  newspaper.  The  defendant  was  editor- 
in-chief  of  the  same  newspaper.  Both  wire 
employes  of  a  corporate  association  that 
owned  the  newspaper.  The  function  of  the 
editor-in-chief  was  one  of  general  direction 
:iii«1  supervision,  especially  of  the  policy  of 
the  paper  and  of  editorial  matter,  and  in- 
cluded some  editorial  writing.  The  function 
of  the  managing  editor  was  to  superintend 
the  making  up  of  the  paper  and  to  write 
some  editorials.  The  evidence  on  behalf  of 
the  plaintiff  tended  to  prove  that  the  plain- 
tiff performed  for  the  defendant,  at  his  re- 
quest, during  time  not  occupied  by  work 
of  the  managing  editor,  a  part  of  the  duties 
incumbent  upon  the  defendant,  as  editor-in- 
chief.  HELD,  that  there  was  evidence  to 
go  to  the  jury  of  an  implied  contract  to  pay 
the  value  of  tin'  services  so  rendered  by  the 
plaintiff  to  the  defendant,  and  that  a  judg- 
ment of  non-suit,   founded  on  a  supposed 
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want    of    consideration,    was    erroneous. — 
Pangborn  vs.  Phelps,  34  Vr.  346. 

Courts  will  not  lend  their  aid  to  enforce 
contracts  which  are  directed  to  the  accom- 
plishment of  a  fraudulent  purpose,  or  enter- 
tain suits  brought  to  recover  damages  for  a 
breach  thereof. — Wyckofl  vs.  Weaver,  37  Vr. 
648. 

When  it  conclusively  appears  on  the  trial 
of  an  action  that  it  is  brought  by  a  fraud 
doer  to  recover  his  share  of  the  profits  of  a 
fraudulent  scheme,  the  court  should  refuse 
to  permit  the  trial  to  proceed  further,  ami 
direct  a  non-suit  to  be  entered. — Ibid. 

To  avoid  liability  on  a  written  contract 
for  the  purchase  of  books,  the  defendant 
testified  that  the  agent  came  to  him  and  told 
him  about  the  work,  and  told  him  he  just 
wanted  to  get  some  influential  citizen  to 
endorse  the  same;  that  he  did  not  read  the 
slip,  but  signed  his  name  to  endorse  the 
work  to  other  citizens,  and  that  he  was  in  a 
hurry,  and  that  the  agent  did  not  tell  him 
that  he  was  signing  a  contract  for  the  books. 
HELD,  that  his  testimony  was  not  sufficient 
in  law  to  exonerate  the  defendant  from  the 
contract. — Williams  vs.  Leisen,  4:i  Vr.  110. 


IV.  ILLEGAL  CONTRACTS. 

1.  Against  Public  Policy. 

A  contract  to  indemnify  a  common  car- 
rier of  passengers  against  losses  occurring 
from  injuries  to  passengers  carried  by  it,  is 
not  invalid  as  against  public  policy  because 
it  covers  losses  resulting  from  its  negligence 
or  the  negligence  of  its  servants. — Trenton 
Passenger  Railwav  Co.  vs.  Guarantors  Lia- 
bility Co.,  31  Vr.  246. 

A  contract  that  a  single  person  shall  be 
employed  as  the  sole  agent  of  manufacturers 
to  sell  all  their  output,  does  not  violate  any 
principle  of  law  and  may  be  enforced. — New 
York  Trap  Rock  Co.  vs.  Brown,  32  Vr.  536. 

A  contract,  valid  in  the  state  where  it  is 
to  be  performed,  will  not  be  enforced  by  the 
courts  of  this  state,  if  it  is  condemned  by  the 
positive  law  of  the  state,  or  is  inconsistent 
with  the  public  policy  thereof  as  declared 
by  the  legislature. — Thompson  vs.  Taylor, 
36'Vr.  107. 

A  covenant  not  to  engage  in  a  particular 
business  will  not  invalidate  the  contract  of 
which  it  is  a  part,  if  such  contract  has  other- 
wise a  legal  consideration.  The  case  of 
Fishell  vs.  Gray,  31  Vroom  5. — Rosenbaum 
vs.  United  States  Credit  System  Co.,  36 .Vr. 
255. 

A  contract  between  a  real  estate  agent 
acting  for  the  vendor  and  real  estate  agents 
acting  for  the   vendee,  to   share   between 


them  the  difference  between  the  price  paid 
by  the  vendee  and  the  price  received  by  the 
vendor,  which  contract  is  unknown  to  the 
vendee,  is  not  enforceable. — Howard  & 
Lyons  vs.  Murphy,  41  Vr.  141. 

2.  Enforcement  Of. 

No  one  can  be  constrained  to  do  an  act 
against  the  law,  nor  can  he  be  cast  in 
damages  for  the  refusal  or  neglect  to  do  such 
acl  or  permit  it  to  be  done. — Rosenbaum  vs. 
Credit  System  Co.,  31  Vr.  294.  See  32  Id. 
543. 

Where  a  contract  i-  made  to  do  an  act  in 
another  state  which  is  illegal  and  punishable 
there,  no  action  will  lie  by  either  party  for  a 
breach  of  such  contract,  both  parties  having 
entered  into  it  in  ignorance  of  the  law  of 
such  state. — Rosenbaum  vs.  United  States 
Credit  System  Co.,  35  Vr.  34. 

3.  Against  Statutory  Regulation. 

A  contract  made  in  contravention  of  the 
statutory  regulations  of  a  state  and  unen- 
forceable in  its  courts  is  not,  ipso  facto, 
void.— Alleghany  Co.  vs.  Allen,  39  Vr.  68. 

4.  Usurious. 

Every  agreement,  whether  sealed  or  not, 
which  is  entered  into  as  part  of  a  transactii  in 
wherein  the  lender  of  money  takes  usurious 
interest  for  the  loan,  and  by  which  the  lender 
seeks  to  secure  himself  in  taking  the  interest . 
is  invalidated  by  the  statute  which  forbids 
such  taking. — Clarke  vs.  Day.  43  Vr.  75. 

5.  Gaming. 

Contracts  to  pay  differences  on  the  rise 
and  fall  of  the  price  of  cotton  in  New  York 
cotton  exchange,  are  wagering  contracts, 
although  they  are  made  in  the  form  of  pur- 
chases and  sales  of  cotton  for  future  delivery. 
— Minzesheimer  vs.  Doolittle,  15  Dick.  394. 

A  New  Jersey  court  of  equity  will  not  aid 
judgment  creditors  to  enforce  a  judgment 
for  debts  growing  out  of  wagering  contracts, 
although  the  contracts  were  made  in  an- 
other state,  where  they  were  legal,  and  al- 
though the  defendants  in  the  bill  were  non- 
residents of  New  Jersey  and  have  not  in  their 
answer  set  up  the  character  of  the  contracts 
as  a  defence. — Ibid. 

Complainants  sued  one  of  their  customers 
in  New  York  for  a  balance  alleged  to  be  due 
on  account  for  the  purchase  and  sale  of  stock 
as  brokers.  The  customer  appeared  and 
answered,  but  did  not  specially  set  up  that 
he  claim  was  based  on  a  gaming  transac- 
tion. Complainants  obtained  judgment, 
and  sued  on  it  in  New  Jersey;  again  ob- 
tained judgment,  and  filed  their  bill  in  equity 
to  set  aside  conveyances  of  the  debtor's 
property,  alleged  to  have  been  fraudulent  as 
against  them.     HELD,  that  in  the  absence 
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of  proof  of  the  laws  of  New  York  the  pre- 
sumption is  that  the  common  law  rule, 
making  a  judgment  conclusive  between  the 
parties,  prevails  in  New  York,  so  that  the 
defence  of  a  gaming  transaction  was  not  open 
to  the  debtor. — Thompson  vs.  Williamson, 
1  Rob.  212. 

On  the  same  presumption,  the  New  Jersey 
judgment  is  conclusive  between  the  parties, 
and  the  defence  of  a  gaming  transaction  was 
not  open  to  the  debtor. — Ibid. 

Grantees  of  a  judgment  debtor,  not  par- 
ties to  the  action  in  which  the  judgment  is 
rendered,  are  not  concluded  by  a  judgment 
against  their  grantor  from  setting  up  the 
defence  that  the  recovery  was  based  on  a 
gaming  transaction. — Ibid. 

An  arrangement  between  customer  and 
brokers  for  bona-fide  contracts  of  purchase 
and  sale  of  stocks  by  the  brokers  with  third 
persons  does  not  become  a  wagering  con- 
tract unless  there  is  a  further  agreement  or 
understanding  between  the  brokers  and 
customer  that  the  bona-fide  deliveries  con- 
templated between  the  broker  and  the  third 
persons  are  not  to  be  carried  into  effect 
between  the  brokers  and  their  customer, 
and  that,  as  between  them,  there  is  no  other 
liability  on  either  side  than  settlement  of 
differences. — Ibid. 

6.  Made  on  Sunday. 

A  contract  made  on  Sunday  is  void  ab 
initio,  and  cannot  be  ratified. — Riddle  vs. 
Keller,  16  Dick.  513. 

7.  Interest  of  Director. 

A  contract  of  sale  to  a  corporation  of 
shares  of  its  stock  by  a  director  present  at 
the  meeting  of'  the  board  at  which  the  sale 
was  sanctioned  is  not  binding  as  a  valid 
obligation.  But  if  the  stock  be  retained  or 
its  value  changed  by  action  of  the  company 
so  that  it  cannot  be  tendered  back,  though 
in  the  same  condition,  the  company  will  be 
obliged  to  pay  what  it  was  reasonably  worth. 
— Oliver  vs.  Rahway  Ice  Co.,  19  Dick.  596. 

The  rule  that  directors  cannot  lawfully 
enter  into  a  contract,  in  the  benefit  of  which 
even  one  of  their  number  participates  with- 
out the  knowledge  and  consent  of  the  stock- 
holders, is  the  settled  law  of  this  state. — 
Hodge  vs.  United  States  Steel  Corporation, 
19  Dick.  807. 

Such  a  contract  is  voidable  at  the  option 
of  the  corporation,  but  is  not  void  per  se. 
When  the  facts  are  disclosed  to  the  stock- 
holders it  may  be  subsequently  ratified  by 
them. — Ibid. 

8.  Issuing  Stock  in  Excess  of  Its  Value. 

A  contract  between  two  persons  that,  in 
exchange  for  their  joint  property,   one  of 


them  shall  procure  from  a  corporation  of 
this  state  an  original  issue  of  stock  to  an 
amount  known  by  all  parties  to  be  in  excess 
of  the  value  of  the  property,  and  shall  divide 
the  stock  thus  procured  with  the  other  per- 
son, is  illegal,  and  the  courts  of  this  state 
will  not  aid  in  its  enforcement,  even  though 
the  objectionable  feature  has  been  accom- 
plished by  the  actual  issue  of  the  stock. — 
Volney  vs.  Nixon,  2  Rob.  605. 

9.  Of  Indemnity. 

A  contract  to  indemnify  a  common  car- 
rier of  passengers  against  losses  occurring 
from  injuries  to  passengers  carried  by  it,  is 
not  invalid  as  against  public  policy  because 
it  covers  losses  resulting  from  its  negligence 
or  the  negligence  of  its  servants. — Trenton 
Passenger  Railway  Co.  vs.  Guarantors  Lia- 
bility Company,  31  Vr.  246. 


V.  IMPLIED  CONTRACTS. 

1.  Between  Landlord  and  Tenant. 

On  demise  of  a  house  or  lands,  there  is  no 
contract  or  condition  implied  that  the 
premises  shall  be  fit  and  suitable  for  the  use 
for  which  the  lessee  requires  them. — Clyne 
vs.  Helmes,  32  Vr.  358. 

2.  Between  Landlord  and  Third  Parties. 

The  exemption  of  a  landlord  from  liability 
for  injuries  sustained  by  a  tenant  by  reason 
of  the  ruinous  condition  of  the  demised 
premises,  where  there  is  neither  a  contract 
nor  fraud,  applies  as  well  to  members  of  the 
family  of  a  tenant  as  to  those  who  are  on 
the  premises  by  his  consent. — Clyne  vs. 
Helmes,  32  Vr.  358. 

There  is  privity  of  estate  and  of  contract 
between  the  landlord  and  his  tenant  arising 
from  the  letting,  but  there  is  neither  privity 
of  estate  nor  privity  of  contract  between  the 
owner  of  premises  and  the  persons  whom 
the  tenants  may  choose  to  make  members 
of  his  family  in  any  capacity.  Such  persons 
dwell  in  the  premises  demised  neither  by 
license  nor  by  invitation  of  the  owner. — ■ 
Ibid. 

Where  there  is  neither  privity  of  estate 
nor  privity  of  contract,  the  owner  of  premises 
is  not  liable  for  injuries  sustained  by  third 
persons  unless,  by  invitation  express  or 
implied,  the  owner  induces  them  to  come 
upon  the  premises. — Ibid. 

3.  When  Written  Contract  Fails 

An  electric  lighting  company  furnished 
electric  current  for  street  lighting  under  a 
written  contract;  the  defence  was  that  the 
lights  were  not  of  the  power  required  by  the 
contract;    it  appeared  that  after  the  tests 
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upon  which  defence  relied  were  made,  the 
defendant  paid  for  the  lights  furnished  up 
to  the  ensuing  1st  of  January  at  the  full 
contract  rate;  it  did  not  appear  that  any 
objection  as  to  the  character  of  the  lights 
furnished  thereafter  was  made  by  the 
defendant,  and  there  was  no  proof  of  subse- 
quent tests  during  the  existence  of  the  con- 
tract; two  of  the  three  lighting  commission- 
ers testified  that  the  contract  was  satisfac- 
torily performed.  HELD,  that  it  was  error 
to  refuse  to  charge  that  the  plaintiff  could 
recover  under  the  common  counts  in  as- 
sumpsit.— Central  Elec.  Co.  vs.  Street  Light- 
ing Dist.,  42  Vr.  403. 


VI.  CONSTRUCTION. 

1.  Particular  Words  and  Phrases. 

In  an  agreement  that  granted  to  the 
plaintiff  rights  in  certain  patents  owned  by 
the  defendant  the  latter  agreed  to  furnish 
to  the  plaintiff  as  many  Anchor  sewing 
machines  as  the  plaintiff  desired,  "the  same 
to  be  used  only  by  the  (plaintiff)  or  its 
licensees,  and  the  same  to  be  returned  on 
the  termination  of  this  contract  to  the 
(defendant)  on  her  repayment  to  the 
(plaintiff)  the  original  cost  of  said  Anchor 
sewing  machines  and  appurtenances  so  re- 
turned." HELD,  that  by  the  language 
quoted  an  option  was  given  to  the  defendant 
to  have  the  machines  returned  by  making 
repayment  of  their  original  price,  and  that 
there  is  no  unqualified  agreement  to  make 
payment  for  machines  returned  at  the  will 
of  the  plaintiff. — Norfolk  and  New  Bruns- 
wick Hoisery  Co.  vs.  Arnold,  34  Vr.  379. 
See.  35  Id.  254. 

The  agreement  sued  on  contained  two 
provisions.  First.  That  patented  machines 
were  to  be  manufactured  and  delivered  by 
the  defendant,  the  patentee,  to  the  plaintiff, 
the  plaintiff  to  advance  to  the  defendant 
the  cost  of  making  them;  the  plaintiff  to 
have  exclusive  use  of  them  for  sixteen 
years  (the  life  of  the  patent),  on  payment 
io  defendant  of  royalties  guaranteed  to 
average  $1,000  per  month  per  annum  for 
the  whole  period,  "the  machines  to  be  re- 
turned by  plaintiff  to  defendant  at  the 
termination  of  the  contract  on  her  repay- 
ment of  their  original  cost!"  Second.  If 
defendant  became  unable  to  make  or 
furnish  the  machines  desired,  then  plaintiff 
was  to  be  at  liberty  to  make  and  use  them, 
and  at  the  termination  of  the  contract  they 
were  to  be  delivered  to  defendant  if  she 
elected  to  purchase  them.  HELD,  that  by 
the  terms  of  the  first  provision  the  obliga- 
tion was  mutual,  the  plaintiff  was  bound  to 
return  and  the  defendant  to  accept  and  pay 
for  the  machines  manufactured  and  fur- 
nished by  defendant.  The  maxim  "ex- 
pressio  unius  exclusio  alterius"  applies. 
— Norfolk  and  New  Brunswick  Hoiserv  Co. 
vs.  Arnold,  35  Vr.  254. 


In  an  action  upon  a  contract  in  the  fal- 
lowing form:  "We,  George  Kemmet  &  Bro., 
herewith  guarantee  the  account  of  Mr. 
Paul  I  holier  of  813  High  St.,  West  Hoboken  . 
to  the  amount  of  $500.  We  an-  willing  to 
make  monthly  settlement  for  the  electrical 
supplies  purchased  by  him,  such  payments 
to  be  made  every  loth  of  the  month  for  the 
month  previous.  (Signed)  Geo.  Kemmet 
A-  Bro."     HELD,— 

1.  That  the  signer  thereby  became  a 
guarantor  of  payment. 

2.  That  the  guaranty  was  a  continuing 
one. 

'■',.  that  its  continuance  was  ttol  depen- 
dent upon  punctual  payment  being  made 
by  the  principal  debtor  on  the  15th  of  each 
month. 

I.  that  the  guaranty  was  not  conditioned 
upon  i  he  sales  being  limited  to  $500  and 

5.  That  the  guaranty  was  not  released  by 
tlie  creditor's  omission  to  notify  the  guaran- 
tor that  a  cheek  given  on  account  by  the 
principal  debtor  had  been  dishonored. — 
Columbia  Electrical  Supply  Co.  vs.  Kemmet, 
38  \  r.  is.     -1.  hi.  r,N7. 

The  specifications  annexed  to  and  made  a 
part  of  a  contract  for  a  steam  heating  ap- 
paratus provided  that  "the  contractor  is  to 
guarantee  that  the  apparatus  will  be  ample 
to  warm  all  the  rooms  in  which  radiators 
are  placed  to  seventy  degrees  in  zero 
weather,  with  not  over  five  pounds  per 
square  inch  on  the  boiler."  HELD,  that  by 
the  execution  of  this  contract  the  contractor 
guaranteed  this  result. — Board  of  Educa- 
tion vs.  Jaeger,  38  Vr.  39. 

A  jury  found  specially  that  the  above 
mentioned  apparatus  had  been  constructed 
according  to  the  plans  and  specifications 
and  that  it  was  not  ample  for  the  production 
of  the  above  result;  it  also  found  how  much 
money  would  suffice  to  make  it  so.  Upon 
the  coming  in  of  this  postea.  HELD,  that 
judgment  for  such  sum  be  given  for  the 
plaintiff. — Ibid. 

Certain  contractors  gave  to  a  corporation 
who  had  furnished  and  was  about  to  furnish 
to  a  sub-contractor  material  for  the  work,  a 
writing  as  follows:  "Railway,  X.  J.,  Janrv. 
17,  1900.  To  the  J.  L.  M.  Iron  Work'-: 
Gentlemen — We  herewith  guarantee  to  you 
payment  for  all  the  material  for  the  buildings 
for  the  N.  J.  state  reformatory  at  Rahway. 
X.  J.,  that  the  S.  C.  Co.  has  ordered  or  will 
order  of  you  and  that  you  have  already 
shipped  and  will  hereafter  ship  and  consign 
to  us.  It  is  understood  that  we  shall  make 
to  you  payments  from  month  to  month  as 
the  work  done  by  the  S.  C.  Co.  is  passed  for 
payment  by  the  heating  engineer,  architect 
and  the  board  of  commissioners.  The  bal- 
ance when  the  last  goods  supplied  by  you 
has  been  used  and  accepted — but  at  all 
times  we  guarantee  to  you  payment  for  all 
you  supply  and  ship  to  us.  J.  G.  &  Co." 
HELD,  that  the  guaranty  extended  to 
material  shipped  for  the  reformatory  before 
the  date  of  the  writing,  though  not  consigned 
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to  the  guarantors. — Mott  Iron   Works  vs. 
Gunn,  38  Vr.  591. 

The  sub-contractor,  after  one  payment 
only  had  been  ordered  and  made,  forfeited  its 
contract,  of  which  fact  plaintiff  was  notified. 
The  principal  contractors  relet  the  work, 
but  were  allowed  by  the  reformatory  com- 
missioners a  sum  in  excess  of  the  value  of 
the  material  that  had  been  shipped  up  to 
that  time.  HELD,  that  they  were  liable 
on  their  guaranty  for  the  material  shipped 
to  date,  notwithstanding  no  other  payment 
had  been  ordered. — Ibid. 

At  the  time  the  sub-contract  was  forfeited 
there  was  material  in  process  of  manufacture 
that  was  never  completed  or  shipped. 
HELD,  that  the  guarantors  were  not  liable 
therefor  unless  they  had  dispensed  with 
completion  and  shipment,  meaning  to  re- 
main liable  on  their  guaranty  which  was  a 
question  that  should  have  been  submitted 
to  the  jury;  and  that  direction  of  a  verdict 
in  favor  of  the  plaintiff  for  the  cost  of  such 
material  was  erroneous. — Ibid. 

A  written  contract  of  sale  containing  the 
words  "goods  delivered  to  purchaser  when 
delivered  to  transportation  company." 
HELD,  not  to  constitute  that  a  good  de- 
livery which  would  not  have  been  a  good 
delivery  if  made  to  the  buyer  personally. — 
Equitable  Manufacturing  Co.  vs.  Engelke, 
39  Vr.  567. 

Plaintiff,  doing  business  in  Germany,  had 
furnished  the  defendant  corporation  certain 
heddles,  articles  used  in  weaving  silk.  The 
last  lot  furnished  consisted  of  one  hundred 
thousand  heddles.  By  letter  defendant 
notified  plaintiff  that  it  had  paid  to  plaintiff's 
bankers  the  price  of  that  lot,  and  ordered 
plaintiff  to  make  and  ship  to  it  one  million 
heddles,  in  lots  of  one  hundred  thousand  as 
made.  By  the  same  letter  defendant  noti- 
fied plaintiff  of  certain  defects  in  the  lot  last 
received,  and  requested  plaintiff  to  avoid 
such  defects  in  the  next  lot  made.  By 
reply  letters  plaintiff  accepted  the  order  for 
the  one  million  heddles  at  the  price  of  $1 .  25 
per  thousand.  By  a  subsequent  letter 
plaintiff  requested  defendant  to  furnish 
samples  of  heddles  such  as  desired.  After 
that  letter  would  have  been  received  by 
defendant,  in  the  usual  course  of  mail, 
defendant  telegraphed  plaintiff,  "Make 
same  as  last."  HELD,  that  the  contract 
between  the  parties  was  properly  construed 
as  only  binding  the  plaintiff  to  furnish 
heddles,  under  the  order,  of  the  character 
and  quality  of  the  lot  of  one  hundred 
thousand  last  furnished,  and  that  it  did  not 
oblige  plaintiff  to  furnish  heddles  that  were 
perfect,  or  heddles  that  were  satisfactory 
to  the  defendant,  or  heddles  that  were 
adapted  to  the  use  for  which  defendant 
wanted  them. — Koch  vs.  Bamford  Bros.,  41) 
Vr.  252. 

Defendant  contracted  with  plaintiff  for  a 
sufficient  consideration,  to  furnish  the  latter 
with  water  for  fire  protection.     By  the  terms 


of  their  contract  it  was  agreed  that  the 
defendant  should  not  "be  liable,  under  any 
circumstances,  for  a  deficiency  or  failure 
in  the  supply  of  water  whether  occasioned 
by  shutting  off  water  to  make  repairs  or 
connection,  or  for  any  cause  whatsoever." 
HELD,  that  by  force  of  the  last  clause  of 
this  provision  of  the  contract  the  defendant 
was  relieved  from  liability  for  loss  accruing 
to  the  plaintiff  from  a  fire,  the  destructive- 
ness  of  which  was  due  to  the  neglect  of  the 
defendant  to  furnish  sufficient  water  to 
extinguish  it. — Buchanan  &  Smock  Lumber 
Co.  vs.  E.  J.  Water  Co.,  42  Vr.  350. 

On  a  sale  of  railroad  bonds,  one  of  the 
owners  was  made  custodian  thereof  to  make 
delivery  of  pro  rata  amounts  as  partial 
payments  were  made.  Without  authority, 
he  delivered  some  of  them  for  a  worthless 
note.  Thereafter,  the  purchasers  having 
failed  to  take  the  remaining  bonds,  and  the 
road  having  become  insolvent,  and  there 
being  litigation  pending  in  which  the  organ- 
ization of  the  railroad  and  validity  of  the 
bonds  were  attacked,  the  other  owners  pro- 
posed a  sale  of  them  for  a  certain  amount, 
and  he  agreed  to  sell  at  any  price,  "pro- 
vided, however,  I  am  forever  thereafter 
relieved  from  any  further  responsibility  or 
liability  in  any  way  relative  to  said  railroad 
or  the  securities  thereof."  HELD,  that  this 
did  not  have  reference  to  or  include  his 
liability  to  the  other  owners  for  this  un- 
authorized delivery  of  bonds. — Danforth  vs. 
Moore,  10  Dick.  127. 

Under  an  agreement  to  sell  to  P..  con- 
tractor for  certain  work,  such  quantities  of 
iron  pipe  as  P.  may  desire,  to  be  delivered 
within  a  certain  time  after  each  monthly 
order  for  same,  there  is  no  liability  for  pipes 
not  shipped  and  not  ordered  by  P. — Camden 
Iron  Works  vs.  Camden,  15  Diek.  211.  See 
19  Id.  723. 

2.  Incompleteness. 

The  United  States  Treasury  Department 
issued  a  printed  pamphlet  containing  speci- 
fications for  the  building  of  the  revenue 
cutter  "Hudson,"  and  in  it  called  for  the 
Ward  boiler,  a  patented  article,  of  a  specified 
size  and  mode  of  construction.  The  pam- 
phlet contained  also  a  statement,  authorized 
by  the  patentee  that  he  would  furnish  ami 
set  up  such  a  boiler  for  $6,750.  HELD,  that 
the  particulars  contained  in  the  pamphlet 
as  to  the  size,  mode  of  construction  and 
price  of  the  boiler,  were  binding  on  the 
patentee,  but  that  he  might  nevertheless 
refuse  to  deliver  the  boiler  to  the  contractor 
except  upon  a  definite  agreement.  .— . : 1 1  i -^ — 
factory  to  himself,  as  to  time  and  mode  of 
payment  therefor. — Ward  vs.  Dialogue,  35 
Vr.  679. 

3.  Usage. 

The  contract  of  sale  described  the  sugars 
by  a  phrase  which  might  have  acquired  a 
peculiar  meaning  by  the    usage    of    those 
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trading  in  sugars.  Since  it  was  entered  into 
in  New  York,  and  its  performance  was  to 
begin  in  Holland  and  to  be  completed  in 
Baltimore.  HELD,  that  persons  engaged 
in  that  trade  in  Holland  and  in  Baltimore 
were  competent  witnesses  mi  thai  subject,  as 
well  as  persons  engaged  in  that  trade  in  New 
York.— Wallace,  Muller  &  Co.  vs.  Lebi  I  36 
Vr.  195. 

4.  Ambiguity. 

It  was  contended  by  the  defendant  that 
the  written  order-related  t<>  the  delivery  of 
meat  and  groceries  for  one  week  only.  I  hat 
construction  is  against  the  language  of  the 
order,  which  directed  the  plaint  ill"  to  "bring 
me  the  bill  every  Tuesday  morning."  If 
there  be  any  ambiguity  on  the  face  of  the 
paper,  it  was  cured  by  the  conduit  of  the 
parties.  The  weekly  bills  were  delivered 
to  the  defendant,  and  accepted  by  him 
with,, nt  objection  until  the  account  n  ached 
tin-  amount  of  S1.700,  extending  over  a 
period  of  more  than  three  years.— Gallagher 
VS.  McBride,  37  Vr.  360. 

An  unambiguous  clause  in  a  written  con- 
trad  cannol  be  modified  by  showing  similar 
but  somewhat  variant  clauses  in  contracts 
between  one  of  the  parties  and  third  per- 
-Roofing  Co.  vs.  Leather  Co.,  38  Vr. 
566. 

5.  Contract  of  Hiring. 

The  manager  of  a  sales  branch  of  a  manu- 
facturing and  merchandising  business  was, 
on  .lanuarv  2d,  lSi>7.  employed,  indefinitely 
as  to  time,  at  a  weekly  salary  and  a  "com- 
mission of  three  per  cent,  on  cash  receipts 
less  all  expenses"  of  the  branch  "to  be 
computed  yearly,  payable  after  three 
months'  notice.  Three  months'  notice  to 
be  given  bv  either  party  before  termination 
of  the  employment."'  The  employment 
was  terminated  in  October,  1897,  without 
previous  notice,  under  circumstances  that, 
for  the  purposes  of  this  case,  must  be  held 
to  imply  the  mutual  assent  of  the  parties, 
and  the"  salary  of  the  manager  to  that  time 
was  paid. — Freudenberger  vs.  Sternberg  & 
Co.,  3S  Vr.  297. 

In  a  suit  brought  by  the  manager  against 
the  employer  in  February,  1898,  the  plaintiff 

recovered  verdict  and  judgment  for  com- 
mission on  the  daily  cash  receipts  less  the 
daily  expenses  of  the  branch  up  to  the 
termination  of  the  employment.  On  writ 
of  error  of  the  defendant .     HELD , — 

1.  That  the  termination  of  the  employ- 
ment by  mutual  assent  did  not  forfeit  the 
right  to  commission. 

2.  That  the  commission  could  properly 
be  ascertained  only  by  deducting  from  the 
cash  receipts  of  the  whole  year  1S97  the 
expenses  of  that  year  and  reckoning  the 
agreed  percentage  on  the  proportionate  part 
of  the  residue  represented  by  the  manager's 
t;me  of  service  during  the  year. 


:;.  Thai  cost  of  merchandise  was  not  to 
be  included  in  expenses. 

4.  That  the  commission  earned  was  not 
payable   except   on   three   months'    notice 

after  .lanuarv   1st,   1898,  and  that   therefore 
the  suit  was  prematurely  brought. — Ibid. 

When  a  workman  has  agreed  to  do,  to 
the  satisfaction  of  his  employer,  work,  the 
excellence  of  which  is  to  some  extent  a 
matter  of  taste,  the  doing  of  the  work  m  a 
manner  unsatisfactory  to  the  employer  is  a 
breach  of  contract  for  which  the  employer 
may  discharge  the  workman. — C.wynn  vs. 
Hitchner  &  Yerkes,  38  Vr.  654. 

In  a  suit  by  a  workman  under  such  a  con- 
tract to  recover  compensation  for  an  unlaw- 
ful discharge,  proof  may  be  legitimately 
directed  at  the  trial  to  the  questions  whether 
the  employer  was  dissatisfied,  and  whether 
d  the  workman  because  of  dis- 
satisfaction.— Ibid. 

An  agreement  between  the  incorporators 
of  a  company  that,  in  consideration  of  their 
respective  services  to  each  other  and  the 
companv.  and  in  consideration  of  Si  paid 
by  each 'to  the  other  of  them,  so  much  of  the 
company's  stork  as  was  left  after  paying 
with  it 'for  certain  patent  rights  and  pro- 
perty acquired  bv  the  company  should  be 
divided  between  'them,  did  not  preclude  a 
recoverv  for  services,  rendered  by  any  of 
the  parties  to  the  agreement,  as  employes 
of  the  company. — Wiltbank  vs.  Automatic 
Amusement  Co'.,  HI  Vr.  236. 

6.  Vagueness. 

By  a  paper  writing,  on  September  14th, 
1897,  it  was  witnessed  that  J.  B.  \\  .  and 
wife  agreed  to  sell,  and  C.  K.  B.  agreed  to 
buy,  "all  the  -aid  J.  B.  W.  and  wife's  and 
others'  right,  title  and  interest  in  the  agree- 
ment for  the  sale  of  land  in  Harleigh 
Cemeterv;"  and  a  sum  as  earnest  money 
was  paid.  In  an  action  at  law  to  recover 
back  the  earnest  money,  as  had  and 
received  to  the  plaintiff's  use.  the  de- 
fendants set  up  as  the  subject  of  the 
contract  an  agreement  of  June  28th 
1S95.  between  them  and  the  Harleigh 
Cemetery  Association,  whereby  they  were 
to  receive  fifty  per  centum  of  future  sales  of 
burial  lots  and  tombs  within  certain  land, 
described  as  contemporaneously  conveyed 
by  them  to  the  association.  It  appeared 
that  other  land  in  the  cemetery  had  been 
previously  conveyed,  and  that  there  were 
other  agreements  between  them  and  the 
association,  and  that  still  other  land  pointed 
out  to  the  plaintiff  as  within  the  cemetery 
remained  still  unconveyed.  No  agreement 
was  ever  shown  to  the  plaintiff  and  the 
evidence  failed  to  bring  home  to  him  any 
identification  of  the  agreement  referred  to. 
He  testified  that  he  supposed  he  was  buying 
the  cemetery.  The  receipt  given  him  for 
the  earnest'monev  was  "on  account  of 
purchase  price  of  Harleigh  Cemetery  as  per 
agreement  of  this  date."  It  appeared  in 
testimony   for   the   defendants   that    other 
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undesignated  persons  were  interested  with 
them  in  the  premises.  HELD,  that  the 
supposed  contract  of  purchase  was  too  vague 
and  uncertain  in  description  of  its  subject 
to  warrant  an  action  to  charge  either  party 
thereon,  and  that  therefore  the  earnest 
money  paid  was  recoverable. — Buckley  vs. 
Wood,  38  Vr.  583. 

7.  Repugnancy. 

If  a  party  to  a  sealed  agreement  distinctly 
covenants  therein  to  perform  some  particular 
act  or  duty  constituting  a  principal  induce- 
ment to  the  executed  contract,  a  subsequent 
stipulation  therein  contradicting  such  prior 
covenant  will  be  rejected  for  repugnancy. — 
Vickers  vs.  Electrozone  Commercial  Co.,  38 
Vr.  665. 

If  clauses  in  a  writing  are  repugnant  and 
incompatible,  the  earlier  prevails  in  deeds 
and  other  instruments,  inter  vivos,  if  the 
inconsistency  be  not  so  great  as  to  avoid  the 
instrument  for  uncertainty. — Ibid. 

Even  if  the  intent  of  the  parties  upon 
considering  the  whole  contract,  has  been 
left  in  some  doubt,  yet  the  legal  operation 
of  the  terms  as  used  in  the  instrument 
renders  it  voidable  at  the  election  of  the 
vendors  only,  and  the  vendees  are  not  per- 
mitted to  take  advantage  of  their  own  wrong 
in  failing  or  refusing  to  comply. — Ibid. 

8.  Entirety. 

Under  an  entire  and  indivisible  contract 
for  sale  of  goods  the  buyer  is  not  obliged 
to  accept  any  part  of  the  goods  unaccom- 
panied by  the  remainder. — Equitable  Manu- 
facturing Co.  vs.  Engelke,  39  Vr.  567. 

9.  By  the  Court. 

The  construction  and  effect  of  a  written 
instrument  is  a  matter  of  law  to  be  deter- 
mined by  the  court  and  not  by  the  jury. — 
Grueber  Engineering  Co.  vs.  Waldron,  42  Vr. 
597. 

Where  a  contract  uncertain  in  its  terms 
has  been  acted  on  and  partly  performed, 
the  court,  in  order  to  relieve  the  objection 
of  uncertainty,  will,  for  the  construction  of 
the  instrument,  have  regard  in  some  cases 
to  the  use  and  course  of  dealing  of  the  parties, 
to  the  surrounding  circumstances,  and  to 
their  conduct  between  the  making  of  the 
agreement  and  the  commencement  of  the 
suit. — Naughton  vs.  Elliott,  2  Rob.  259. 

10.  Contract  to  Find  Estate. 

The  rule  applying  to  dealings  between 
principal  and  agent,  attorney  and  client  and 
trustee  and  cestui  que  trust,  does  not  apply 
in  the  making  of  a  contract  to  recover  an 
estate  by  one  whose  business  it  is  to  find 
estates  having  no  notorious  claimant,  to  hunt 
up  the  heirs  and  recover  the  estates  for  them. 
— Adams  vs.  Schmitt,  2  Rob.  16S. 


VII.    ACCEPTANCE. 
1.  Time. 

An  offer  to  enter  into  a  contract  must  be 
accepted  within  a  reasonable  time  in  order 
to  render  it  obligatory. — MeCracken  vs. 
Harned,  37  Vr.  37. 

2.  Effect. 

Under  a  contract  for  sale,  by  the  pound, 
of  iron  pipes,  they  to  be  of  a  certain  length 
and  weight,  overweight  not  to  be  paid  for, 
there  can  be  no  recovery  for  overweight  be- 
cause of  an  excess  in  length,  where  the 
purchaser  does  not  accept  them  with 
knowledge  of  this. — Camden  Iron  Works  vs. 
Camden,  15  Dick.  211.     See  19  Id.  723. 


VIII.  BREACH. 
1.  Measure  of  Damages. 

If  the  plaintiff  did  not  know  of  the  exist- 
ence of  the  Massachusetts  law,  and  the 
defendant  company  did  have  knowledge  of 
it  at  the  time  the  contract  was  executed, 
the  plaintiff  may  recover  such  damages  as 
he  has  sustained  by  the  fraud  of  the  defend- 
ant in  inducing  him  to  enter  into  contract. — 
Rosenbaum  vs  United  States  Credit  Svstem 
Co.,  35  Vr.  34. 

On  breach  of  contract  the  damages  to  be 
awarded  are  those  naturally  arising  from 
the  breach  of  the  contract  itself,  or  reason- 
ably in  contemplation  by  the  parties  at  the 
time  of  the  contract.  It  is  only  where  a 
contract  is  made  under  special  circumstances, 
known  to  both  parties,  that  recovery  of 
damages  resulting  from  its  breach  may  be 
extended  to  loss  sustained  by  reason  of  those 
circumstances. — Skirm  vs.  Hilliker,  37  Vr. 
410. 

In  a  suit  upon  a  contract  by  which  the 
defendant  agreed  to  sell  nine  hundred  heaters 
under  the  plaintiff's  letters-patent,  and  to 
pay  license  fees  therefor,  according  to  a 
schedule  of  rates,  plaintiff  declared  specially 
that  the  defendant  had  sold  all  of  said 
heaters  and  had  not  paid  therefor,  adding 
the  common  counts.  The  proofs  showed 
that  the  defendant  had  sold  three  hundred 
and  eighty-six  heaters,  but  failed  to  show 
that  they  were  under  the  plaintiff's  patent. 
A  verdict  was  directed  for  the  plaintiff  for 
the  specified  royalties  for  these  heaters  and 
also  for  the  lowest  rate  of  royalty  upon  the 
five  hundred  and  fourteen  heaters  not  sold. 
HELD,  that  it  was  error  for  the  court  to 
assume  that  the  heaters  that  had  been  sold 
were  under  the  plaintiff's  patent,  and  that 
it  was  also  error  to  include  in  the  verdict 
damages  for  the  defendant's  failure  to  sell 
according  to  his  contract. — Stewart  Manu- 
facturing Co.  vs.  Iron  Clad  Manufacturing 
Co.,  38  Vr.  577. 


16S 


CONTRACTS,   VIII,  IX. 


Breai  b      Pet  formance. 


Where  in  an  action  for  breach  of  a  contract 
of  hiring  it  appeared  thai  the  plaintiff's 
efforts  to  secure  other  employment  were 
intermittent  and  nut  during  the  whole 
period  after  the  breach  of  the  contract  by 
the  defendant,  a  verdiet  in  favor  of  the 
plaintiff  for  the  whole  unrun  period  of  the 

1 trad  is  excessive  and  should  be  set  aside. 

— Goebel  vs.  Pomeroy  Bros.  Co.,  40  Vr.  610. 

In  an  action  for  breach  of  a  contrad  to 
deliver  machinery,  plaintiff  should  be  al- 
lowed to  recover,  in  addition  to  liis  profits, 

such  reasonable  sum  as  lie  may  have  been 
compelled  to  pay  his  prospective  vendee 
by  reason  of  such  breach. —  Lodge  vs.  Binnse 
24  N .  .1.  L.  J.  430. 

2.  What  Constitutes. 
A  count  disclosing  that  plaintiff  agreed 

to  loan  money  to  an  applicant  upon  condi- 
tion   that    lie   should   secure   the    loan    by    a 

mortgage  on  real  estate,  certified  to  be  a 
first  lien  thereon  by  a  title  company  having 
Corporate  capacity  so  to  do;  that  the  bor- 
rower applied  to  the  company  and  made 
known  to  it  his  agreement  with  plaintiff; 
that  he  requested  the  company  to  make  the 
required  search  and  certificate;  that  it 
agreed  to  do  so  and  to  deliver  the  same  to 
him,  to  be  delivered  to  plaintiff,  to  be  used 
for  the  purpose  of  procuring  said  loan,  and 
that  the  company  did  make  the  certificate 
and  deliver  it  to  the  borrower,  who  paid  for 
it,  and  by  its  use  obtained  his  loan,  shows 
a  contract  on  the  part  of  the  company,  in- 
eluding  an  undertaking  to  use  care  in  cert  'dy- 
ing truly  as  to  previous  encumbrances, 
upon  which,  in  case  the  company  care- 
lessly and  untruthfully  certifies  that  the 
mortgage  is  a  first  lien,  when  in  fact 
there  is  a  previous  recorded  mortgage  on 
the  lands,  the  plaintiff  has  a  good  cause  of 
action  if  injured  thereby. — Economy  Build- 
ing and  Loan  Association  vs.  West  Jersey 
Title  Co.,  35  Vr.  27. 

3.  Proof  of  Loss. 

The  breach  of  a  contract  gives  a  right  of 
action  without  proof  of  substantial  loss. — 
Jurnick  vs.  .Manhattan  Optical  Co.,  37  Vr. 
380. 

4.  Remedy. 

Annulment  of  a  contract  induced  by 
fraudulent  misrepresentation  may  be  de- 
creed in  equity,  but  for  recovery  of  damages 
sustained  through  such  misrepresentation, 
the  exclusive  remedy  in  this  state  lies  with 
the  law  courts.  The  case  of  Krueger  vs. 
Armitage,  13  Dick.  Ch.  Rep.  357.  approved. 
— Polhemus  vs.  Holland  Trust  Co..  16  Dick. 
054. 


IX.  PERFORMANCE. 

1.  Validity  of  Excuse  for  Non=perform= 
a  nee. 

A  company  incorporated  to  supply  water 
entered  into  a  contract  to  furnish  water  to 


Hie  owner  of  a  factory,  with  a  pressure  suf- 
ficient lor  fire  purposes.  The  factory  was 
de  troyed  by  fire  by  reason  of  the  failure 
of  the  company  to  perform  its  agreement 
to  furnish  water  with  pressure  sufficient  for 
fire  purposes.     BELD,  that   the  company 

is  liable  for  the  damage-  sustained  thereby, 
although    the    failure    to    supply    water   was 
due  to  a  break  in  it-  pipe-  withoul  the  com- 
pany's   fault      Middlesex     Water    | 
Knappmann  Whiting  Co.,  35  Vr.  240. 

The  general  rule1  of  law  applicable  to  such 
agreements  is  tli.it  where  the  contract  is 
express  to  do  a  thing  not  unlawful,  the  con- 
tractor must  perform  it.  anil  if  by  some  un- 
accideni  the  performance  is  pre- 
vented, he  mu-t  pay  damages  for  not  doing 
it.  No  distinction  is  made  between  acci- 
dents that  eon!.;  i  'Ahen  the  con- 
tract was  entered  into  and  those  that  could 
not  have  been  foreseen.     Where,  from  the 

result  of  ,-inh  an  accident .  one  of  two  in- 
ent  per-. .us  must  sustain  a  loss,  the  law 

leaves  it  where'  the  agreement  of  the  parties 
has  put  it.  Paradine  vs.  .lane,  Aleyn  26, 
and  Trustee-  vs.  Bennett,  3  Dutcher  513 
followed. — Ibid. 

A  New  Jersey  corporation  engaged  in  the 
business  of  indemnifying  against  losses  on 

credits,  contracted  with  the  plaintiff  to  act 

as  its  agent  in  Massachusetts  for  a  term  of 
years,  and  forthwith  the  plaintiff  entered 
upon  his  duty  as  such  agent,  the  insurance 
commissioner  of  Massachusetts  having  de- 
cided that  it  was  lawful  for  him  to  do  -.>. 
During  the  prescribed  term  the  corporation 
became  insolvent,  and  for  that  reason,  the 
contract  was  broken.  Subsequently,  the 
supreme  court  of  Massachusetts  decided, 
as  is  alleged,  that  the  business  was  unlawful 
in  that  state.  HELD,  that  such  illegality 
is  no  defence  to  the  plaintiff's  suit  for  breach 
of  the  contract;  it  can  effect  only  the  extent 
of  recovery.  The  case  of  Fishell  vs.  Gray, 
31  Vr.  5.  approved. — Rosenbaum  vs.  United 
States  Credil  System  Co.,  36  Vr.  255. 

Plaintiffs  contracted  to  build  for  defen- 
dants an  observation  wheel,  and  in  con- 
sideration of  the  sum  of  S200  per  annum 
agreed  to  give  the  defendants  the  exclusive 
privilege  of  running  and  operating  the  wheel 
at  a  seaside  resort  during  the  continuation 
of  the  letters-patent.  The  wheel  was  com- 
pleted and  paid  for  by  defendants  and  oper- 
ated for  the  period  of  one  year  and  the 
royalty  for  that  year  paid.  In  an  action 
to  recover  the  accrued  royalties  for  the  suc- 
ceeding four  years  unpaid.     HELD. — 

1.  That  it  was  no  defence  to  the  plaintiff's 
action  that  for  two  years  of  the  time  for 
which  royalties  were  demanded  defendants 
did  not  own  or  run  the  wheel. 

2.  That  the  contract  sued  on  was  in  no 
way  violative  of  public  policy.  —  Sommers 
vs." Myers,  40  Vr..  24. 

Where  a  contract  embodies  mutual  and 
interdependent  conditions  and  obligations, 
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and  one  party  either  disables  himself  from 
performing,  or  prevents  the  other  from  per- 
forming, or  repudiates  in  advance  his  obli- 
gations under  the  contract  and  refuses  to 
be  longer  bound  thereby,  communicating 
such  repudiation  to  the  other  party,  the 
latter  party  is  not  only  excused  from  further 
performance  on  his  part,  but  may,  at  his 
option  treat  the  contract  as  terminated  for 
all  purposes  of  performance,  and  maintain 
an  action  at  once  for  the  damages  occasioned 
by  such  repudiation,  without  awaiting  the 
time  fixed  by  the  contract  for  performance 
by  the  defendant. — O'Neill  vs.  Supreme 
Council,  Legion  of  Honor,  41  Vr.  410. 

The  doctrine  of  Hochester  vs.  De  la  Tour, 
2  El.  &  B.  67S,  approved.— Ibid. 

In  order  to  establish  intoxication  as  a 
defence  at  law  in  cases  of  contract,  it  must 
appear  that  the  intoxication  of  the  person 
whose  competency  is  challenged  was  so  far 
complete  that  he  would  be  unable  to  under- 
stand the  nature  and  effect  of  the  act  in 
which  he  was  engaged  and  the  business  he 
was  transacting. — Waldron  vs.  Angleman, 
42  Vr.  166. 

A  breach  of  a  contract  by  an  instructor 
to  give  a  boy  a  good  education  and  make  a 
bookkeeper  of  him  is  not  actionable. — Wil- 
liamson vs.  MaeChesney,  22  N.  J.  L.  J.  328. 

2.  Waiver. 

Defendant  was  a  manufacturer  of  refriger- 
ating machines.  Plaintiff  was  employed 
by  him  at  a  salary  of  $100  a  month,  and  in 
addition  to  that  he  was  to  be  paid  commis- 
sions at  the  rate  of  three  per  cent,  on  the 
amount  of  certain  sales.  This  suit  was 
brought  to  recover  commissions  on  three 
contracts — first,  a  contract  called  the 
Parker  House  contract;  second,  a  contract 
called  the  Butler  contract,  and  third,  a 
contract  with  the  United  States  govern- 
ment for  putting  in  an  ice  making  appara- 
tus at  West  Point.  The  contract  between 
the  parties  with  respect  to  the  payment  of 
commissions,  after  providing  for  the  pay- 
ment of  a  salary  at  the  rate  of  $100  a  month, 
stipulated  for  a  commission  of  three  per 
cent,  on  the  gross  amount  of  sales  directly 
secured  by  the  plaintiff.  It  is  admitted 
that  the  first  two  contracts  were  negotiated 
by  the  plaintiff  within  the  terms  of  the 
agreement.  The  defence  was  that  the 
plaintiff  had  waived  his  commissions. 
Plaintiff  had  disobeyed  instructions  in  tak- 
ing the  contract  for  less  than  the  price  fixed, 
and  the  contract  was  accepted  by  the 
defendant  on  the  condition  that  plaintiff 
would  waive  his  commission.     HELD, — 

1.  That  the  evidence  was  sufficient  to 
show  an  unconditional  waiver. 

2.  That  such  waiver  was  not  void  for 
want  of  consideration. — Flack  vs.  Condict, 
37  Vr.  351. 

The  dispute  over  the  West  Point  contract 
related  to  the  question  whether  the  negotia- 


tion of  that  contract  was  within  the  terms 
of  the  agreement  for  the  payment  of  com- 
missions. The  contract  was  negotiated  by 
the  defendant's  son  directly  with  the  officers 
at  West  Point  having  charge  of  the  work. 
The  defendant  testified  that  the  plaintiff 
had  no  connection  with  the  West  Point 
matter,  except  after  the  first  bids  were 
thrown  out,  in  going  to  West  Point  to  get 
information.  The  plaintiff  makes  no  claim 
that  he  negotiated  or  procured  this  con- 
tract in  the  sense  of  contracts  such  as  are 
usual  upon  the  employment  of  an  agent  to 
secure  contracts  or  make  sales,  to  be  com- 
pensated for  by  a  commission.  HELD, 
that  the  plaintiff  was  entitled  to  commis- 
sions only  on  sales  directly  made  by  him, 
and  that  he  could  not  recover  a  commission 
for  the  sale  in  question,  it  not  being  of  that 
character, — Ibid. 

The  owners  and  vendors  of  a  patented 
mixture,  by  an  agreement,  under  seal,  with 
their  vendees,  sold  to  the  latter,  at  fixed 
prices,  certain  quantities  of  the  mixtures, 
which  the  latter  were  to  order,  accept  and 
pay  for  within  a  year  from  the  date  of  the 
agreement,  and  by  the  same  instrument 
granted  to  the  latter  the  sole  right  to  sell 
and  distribute  the  goods  within  the  terri- 
tory of  the  United  States.  In  consideration 
of  this  territorial  monopoly  of  business,  the 
vendees  expressly  covenanted  to  purchase 
and  pay  the  vendors,  during  the  time 
named,  for  the  specified  quantities  of  the 
merchandise  so  to  be  ordered.  By  a  con- 
ditional stipulation  in  a  subsequent  (the 
fifth)  clause  of  the  instrument,  it  was  pro- 
vided that  if  the  vendees  should  fail  to 
order  and  purchase  from  the  vendors  and 
pay  for,  during  said  period,  the  stipulated 
quantity  of  the  compound,  that  the  agree- 
ment should  thereupon,  ipso  facto,  and 
without  the  necessity  of  any  action  by  the 
vendors,  become  void,  and  all  rights  and 
interests  thereunder  of  the  vendees  should 
be  immediately  forfeited.  HELD,  that  the 
terms  of  the  agreement  are  free  from  ambigu- 
ity, and  that  the  right  of  the  vendors  to  sue 
and  recover  from  the  vendees  damages  at 
law  for  their  failure  to  order  and  purchase 
the  designated  merchandise  within  the  year 
named,  is  not  defeated  or  affected  by  the 
conditional  stipulation  in  question. — Vickers 
vs.  Electrozone  Commercial  Co..  38  Vr.  605. 


X.  RATIFICATION. 

A  court  of  equity  will  rescind  a  transac- 
tion entered  into  upon  the  faith  of  a  material 
misrepresentation  false  in  fact,  if  the  person 
to  whom  it  was  made  relied  upon  it  and  in 
consequence  suffered  injury.  The  fact  that 
it  was  made  innocently  will  not  prevent  such 
rescission.  In  this  respect  the  rule  of  equity 
is  broader  than  the  rule  of  law  in  an  action 
for  deceit,  where  it  is  necessary  to  prove 
moral  fraud  in  order  to  support  the  action. 
HELD,  that  although  the  vendor  had  made 
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a  material  misrepresentation  in  reference 
to  the  property  sold,  the  conduct  and  acts 
of  the  vendees,  after  they  had  knowledge  of 
the  facts,  amounted  to  a  ratification  of  the 
sale.— Eibel  vs.  Von  Fell,  10  Dick.  670. 

A  board  of  directors,  the  majority  of 
which  were  the  members  of  the  board  which 
authorized  the  illegal  contract,  cannot  ratify 
it. — Oliver  vs.  Railway  Ice  Co.,  19  Dick.  590. 

Silence  of  the  stockholders  of  a  corpora- 
tion for  two  years,  with  knowledge  of  the 
illegal  contract,  is  not  a  ratification  thereof. 
—Ibid. 

XI.  MODIFICATION. 

The  president  of  a  corporation  has  no 
power,  virtute  officii,  to  alter  the  provisions 
of  a  formal  agreement,  under  seal,  entered 
into  by  the  corporation  itself. — Mausert  vs. 
Feigenspan,  2  Rob.  671. 

XII.  RESCISSION. 

The  defendant's  contract  bound  him  to 
deliver  to  the  plaintiff  a  conveyance  of  lands 
within  a  reasonable  time  after  February 
27th,  1893,  the  price  having  been  previously 
paid.  Through  his  neglect  he  had  not  done 
so  up  to  July,  1897.  notwithstanding  the 
frequent  demands  of  the  plaintiff,  where- 
upon the  plaintiff  gave  notice  that  he  re- 
scinded the  contract  and  required  repay- 
ment of  the  price.  HELD,  that  a  verdict 
sustaining  the  right  of  rescission  should  not 
be  disturbed. — Zimmerman  vs.  Branvan, 
33  Vr.  478. 

A  contract  in  writing  dated  September 
24th,  1S97,  was  entered  into  between  the 
Electrozone  Company,  a  corporation  con- 
ducting the  business  of  manufacturing  what 
is  known  as  electrozone  and  medetrina, 
the  party  of  the  first  part,  and  W.  A.  Mears 
and  W.  H.  Hibbard,  parties  of  the  second 
part,  whereby  the  parties  of  the  second  part 
agreed  that  they  would  order  for  the  first 
year  from  and  after  the  date  of  said  agree- 
ment, not  less  than  one  thousand  gross  of 
bottles  of  electrozone  or  medetrina,  or  both, 
and  pay  therefor  S20  per  gross  of  bottles, 
and  in  consideration  thereof  the  electrozone 
company  agreed  to  sell  and  deliver  to  the 
said  parties  of  the  second  part  said  quantities 
of  electrozone  and  medetrina  at  said  prices. 
The  declaration  charged  that  the  defendant 
did  not  purchase  the  quantity  of  goods 
specified  in  the  period  of  one  year  from  the 
time  the  agreement  was  made,  but  defaulted 
in  the  purchase  of  seven  hundred  and  thir- 
teen gross  and  ninety-four  bottles.  This 
suit  is  brought  to  recover  damages  repre- 
sented by  the  loss  of  profits  occasioned  by 
the  failure  of  the  defendant  to  purchase  the 
quantity  of  goods  specified  in  said  agree- 
ment. The  contract  contained  the  follow- 
ing provisions:  "If  the  parties  of  the  second 
part  shall  fail  to  order  and  purchase  from 
the  party  of  the  first  part  and  pay  for,  dur- 


ing any  of  the  aforesaid  periods,  the  amount, 
of  electrozone  or  medetrina  in  the  last  afore- 
said article  of  this  agreement  provided  to 
be  ordered,  purchased  and  paid  for  during 
said  period,  this  agreement  shall  thereupon, 
ipso  facto,  and  without  any  notice,  action 
or  proceedings  on  the  part  of  the  party  of 
the  fir.-t  part,  become  null  and  void,  and  all 
rights  and  interests  thereunder  of  the  par- 
ties of  the  second  part  shall  be  immediately 
forfeited  to  the  same  extent  as  if  this  agree- 
ment had  never  been  made."  HELD,  that 
the  right  to  rescind  for  the  failure  of  the 
parties  of  the  second  part  to  perform  their 
contract  was  conferred  on  the  party  of  the 
first  part,  and  did  not  include  the  right  of 
the  parties  of  the  second  part  to  work  a 
rescission  by  their  own  breach  of  contract. 
— Yickers  vs.  Electrozone  Commercial  Co., 
37   Vr.  9.     See  38  Id.  665. 

On  a  contract  to  do  several  acts  within  a 
reasonable  time,  on  which  the  plaintiff  paid 
the  full  consideration,  the  failure  of  the 
defendant  to  perform,  within  a  reasonable 
time,  one  of  the  subsidiary  acts  does  not  of 
itself  entitle  the  plaintiff  to  rescind  the 
contract  and  sue  for  the  money  paid.  His 
remedy  is  by  suit  for  damages  for  failure 
to  perform. — Luce  vs.  Orange  Industrial 
Association,  39  Vr.  31. 

If  the  conduct  of  the  defendant,  upon 
being  informed  of  the  rescission  by  the 
plaintiff,  warrants  the  belief  that  he  assents 
to  tlie  rescission,  tin-  plaintiff  may  maintain 
an  action  to  recover  back  the  money  paid. — 
Ibid. 

An  agreement  for  the  sale  and  conveyance 
of  lands,  providing  that  either  party  failing 
to  perform  the  same  shall  pay  the  sum  of 
S5.000  as  liquidated  damages,  does  not  con- 
stitute such  agreement  an  alternative  con- 
tract, so  as  to  release  the  vendor  from  per- 
formance, without  a  bona-fide  effort  to 
perform,  upon  the  payment  of  the  damages 
stipulated  in  the  agreement. — Avon-by-the 
Sea  Land  Improvement  Co.  vs.  Thompson, 
15  Dick.  207. 

Equity  will  relieve  from  a  contract  en- 
tered into  by  a  person  under  mistake  of  his 
legal  right  where  the  other  party  to  the 
contract,  perceiving  the  mistake,  not  only 
fails  to  apprise  of  it  but  is  guilty  of  unfair 
and  deceptive  conduct  which  tends  to  con- 
firm the  mistake  and  conceal  the  truth  and 
influence  the  entry  into  the  contract  under 
the  mistake. — Clark  vs.  Clark,  10  Dick.  S14. 

A  contract  for  the  purchase  of  shares  of 
the  unissued  capital  stock  of  a  corporation 
was  obtained  to  be  made  with  the  company 
by  the  fraudulent  statements  of  its  president . 
secretar}'  and  treasurer,  in  the  conduct  of 
the  company's  business.  On  this  contract 
the  company  issued  the  stock  and  received 
the  purchase  money.  On  bill  filed  by  the 
purchaser  against  the  officers  and  the  com- 
pany to  abrogate  the  contract  because  of 
the  fraud  and  for  the  restoration  of  the 
price  paid,  the  company  cannot  retain  the 
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money  paid  and  defend  by  denying  that  it 
authorized  or  knew  of  the  fraudulent  state- 
ments. To  do  full  equity,  it  must  also 
return  the  money  obtained  by  the  fraud. — 
Garrison  vs.  Technic  Electrical  Works,  10 
Dick.  70S. 

In  a  suit  in  equity  for  the  rescission  of  a 
contract  for  the  exchange  of  real  estate  in- 
duced by  false  representations,  proof  of 
defendant's  knowledge  of  the  falsity  of  such 
representations  when  made  is  not  required. 
— Du  Bois  vs.  Nugent,  3  Rob.  145. 

Generally,  a  rescission  before  action 
brought  is  necessary  in  an  action  at  law, 
but  in  equity  a  bill  for  rescission  may  be 
sustained  although  no  rescission  or  offer 
to  rescind  has  been  previously  made  or  at- 
tempted. But  where  the  rescission  depends 
solely  on  judicial  action  to  be  taken  on  a  bill, 
it  can  be  decreed  only  on  the  substantial 
proof  of  the  false  representations  charged 
in  the  bill,  and  not  on  any  other  alleged  false 
representations. — Ibid. 

Where  no  rescission  of  a  contract  of  ex- 
change was  made  or  attempted  before  the 
filing  of  the  bill,  and  the  bill  was  filed  to 
obtain  a  rescission  of  the  contract  on  the 
ground  of  alleged  false  representations  that 
the  orchards  on  the  property  conveyed  to 
complainant  were  not  affected  with  the 
"San  Jose  scale"  (which  allegations  of  the 
bill  were  untrue),  and  complainant,  after 
filing  of  the  bill,  took  no  steps  to  protect 
the  trees  on  the  property  conveyed  to  her 
from  further  injury  by  such  disease,  though 
with  proper  attention  a  large  part  of  them 
could  then  have  been  saved,  and  defendant 
being  under  no  equitable  duty  to  rescind  at 
the  time  the  bill  was  filed  because  the  alleged 
representations  had  not  been  in  fact  made, 
complainant  was  barred,  by  her  negligence 
in  failing  to  protect  the  trees,  from  obtaining 
a  rescission  on  account  of  misrepresenta- 
tions other  than  those  alleged  in  the  bill. — 
Ibid. 


XIII.  STATUTE  OF  FRAUDS. 

See   Frauds   and  Perjuries.     (Statutes 
Relating  to.) 


XIV.  ULTRA  VIRES. 
1.  Agent. 

Where,  an  agent  was  employed  to  negoti- 
ate a  mortgage  loan  for  his  principals  upon 
their  property  by  a  writing  which  also 
authorized  him  to  bind  them  to  pay  for 
making  "complete  searches"  of  the  title  to 
premises  proposed  to  be  mortgaged,  it  was 
held,  that  an  agreement  by  him,  assuming 
tn  act  as  their  attorney,  with  the  loaning 
company,  that  he  would  arrange  for  giving 


it  "clear  title  insurance  with  the  mortgage 
security,"  was  ultra  vires  of  such  written 
authority. — Giltinan  vs.  Lehman,  36  Vr.  668. 

2.  Officers  of  Corporation. 

A  corporation  cannot  evade  liability  on  a 
contract  made  by  its  general  manager,  upon 
the  ground  that  the  making  of  the  contract 
was  not  within  the  scope  of  his  powers,  when 
it  appears  that  the  contract  was  made  by 
him  in  pursuance  of  specific  instructions 
from  the  vice  president  and  managing  direc- 
tor, each  having  full  power  to  confer  upon 
him  such  authority. — -Stuart  vs.  Staten  Is- 
land Clay  Co.,  36  Vr.  546. 

3.  Corporations. 

Where  a  contract  with  a  corporation  has 
been  completed  by  the  other  party,  and  the 
corporation  has  had  the  benefit  of  it,  the 
plea  of  ultra  vires  is  not  admissible  to  estop 
the  party  who  had  performed  from  the  en- 
forcement of  the  agreement  unless  the 
transaction  is  contrary  to  public  policy, 
forbidden  by  law,  or  immoral. — Camden 
Trust  Co.,  vs.  Citizens'  Cold  Storage  Co.,  3 
Rob.  718. 


XV.  ACTIONS. 
1.  Pleading. 

a.  Declaration. 

R.  entered  into  a  written  agreement  under 
seal  with  C,  a  stock  corporation,  to  serve 
it  as  its  general  agent  for  a  term  of  years, 
in  consideration  of  a  commission  to  be  paid 
him  upon  the  amount  of  business  he  should 
procure  for  it.  He  bound  himself  to  pro- 
cure a  certain  amount  of  business  each  year, 
and  to  provide  an  office  and  employees  at  his 
own  expense.  He  fully  performed  his  part 
of  the  contract,  at  considerable  expense, 
for  more  than  a  year,  when  C.  became  in- 
solvent, and,  at  the  instance  of  the  com- 
missioner of  banking  and  insurance,  pro- 
ceedings were  instituted  to  have  it  so  ad- 
judged, and  to  have  a  receiver  appointed 
for  it,  pursuant  to  the  provisions  of  the  act 
concerning  corporations,  approved  April 
7th,  1875.  On  the  23rd  of  August  an  order 
to  show  cause  was  made  by  the  chancellor 
requiring  C.  to  show  cause  why  it  should 
not  be  adjudged  to  be  insolvent,  and  why  a 
receiver  should  not  be  appointed  for  it,  and 
in  the  meantime  it  was  restrained  by  the 
order  from  collecting  or  paying  out  moneys 
and  from  assigning  its  assets,  and  a  tempor- 
ary receiver  was  appointed  to  take  charge 
of  its  assets,  and  then  it  failed  and  refused 
longer  to  continue  the  performance  of  its 
contract  with  R.  On  September  4th,  C. 
was  adjudged  to  be  insolvent,  and  a  receiver 
was  appointed  for  it,  but  no  injunction  was 
issued.  On  October  2d,  the  chancellor 
forfeited  C.'s  charter,   except  so   far  as  it 


172 


CONTRACTS,  XV. 


should  be  retained  for  the  purpose  of  the 
collection  and  distribution  of  C.'s  assets. 
R.  brought  suit  at  law  against  C.  by  per- 
mission of  the  chancellor,  in  order  that  a 
jury  might  ascertain  whether  there  was  a 
breach  of  the  contract  on  the  part  of  C,  and. 
if  so,  the  amount  of  R.'s  damages.  In 
framing  an  issue  at  law,  C,  pleaded  in  bar. 
the  proceedings  in  insolvency  above  stated. 
That  plea  was  demurred  to.  HELD,  (1) 
that  there  was  a  breach  of  covenant  upon 
the  part  of  C,  and  (2)  that  the  matters 
pleaded  do  not  bar  recovery  by  R.  of 
damages  for  the  breach  to  the  end  of  the 
term  contracted  for,  and  consequently  that 
the  demurrer  should  have  been  sustained. — 
Rosenbaum  vs.  Credit  System  Co.,  32  Vr. 
543. 

In  an  action  on  contract  against  several 
persons,  it  must  appear  on  the  face  of  the 
declaration  that  each  defendant  is  bound 
by  the  entire  contract  set  forth;  that  the 
entire  contract  counted  upon  is  a  joint 
contract.  Newman  vs.  Fowler,  8  Vr. 
89,  distinguished. — Board  of  Education  vs. 
Howard,  36  Vr.  75. 

In  this  case  the  declaration  alleges  that 
plaintiff  asserted  the  right  to  rescind;  that 
he  notified  defendant  that  he  did  not  re- 
scind and  that  he  was  entitled  to  the  return 
of  the  money  paid  by  him  on  the  contract, 
whereupon  the  defendant  promised  to  pa3' 
him  the  money  so  demanded.  HELD,  that 
this  was  an  acquiescence  by  the  defendant 
in  the  rescission,  and  that,  therefore,  the 
declaration  shows  a  good  cause  of  action. — 
Luce  vs.  Orange  Industrial  Association.  39 
Vr.  31. 

A  person  who  seeks  to  recover  the  com- 
pensation, provided  by  a  contract,  for  ser- 
vices rendered  by  him  in  accordance  with 
its  terms,  must  show  either  performance 
of  the  contract  on  his  part  or  else  his  per- 
formance was  prevented  by  the  wilful  or 
fraudulent  act  of  the  other  party  to  the 
contract,  in  violation  of  such  party's  under- 
taking.—Fry  vs.  Miles,  42  Vr.  293. 

Where  a  person  renders  services  under  an 
express  contract,  by  the  terms  of  which  his 
right  to  compensation  is  made  dependent 
upon  complete  performance  on  his  part,  the 
contract  itself  furnishes  the  sole  ground  of 
recovery. — Ibid. 

Proof  of  a  sufficient  excuse  for  not  per- 
forming a  contract  will  not  sustain  an  aver- 
ment in  the  declaration  that  it  was  per- 
formed.— Franklin  vs.  Empire  Rubber  Co., 
43  Vr.  5S. 

b.  Plea. 

Ender  a  contract  that  during  the  first 
three  years  of  its  existence  the  plaintiff  will, 
during  each  consecutive  three  months 
thereof,  procure  new  business  to  a  specified 
amount,  the  contract  running  from  De- 
cernber  1st.  1892,  it  is  not  a  good  plea  to 


aver  that  during  three  consecutive  months' 

to  wit,  the  months  of  May,  June  and  July, 
in  the  year  1894,  the  plaintiff  did  not  pro- 
cure such  new  business.  The  contract  i- 
that  in  each  consecutive  three  months  dur- 
ing the  first  three  years  the  amount  of  busi- 
ness agreed  upon  shall  be  procured;  that  is 
equivalent  to  saying  during  each  consecu- 
tive quarter  commencing  December  1st,  1  892. 
— Rosenbaum  vs.  Credit  System  Co.,  31  Vr. 
294.     See  32  Id.  543. 

If  the  plaintiff  sues  for  the  price  of  the 
work  done  under  a  contract,  and  the  de- 
fendant, with  the  general  issue,  gives  notice- 
that  he  will  defend  because  of  defective 
performance  of  the  work,  and  the  plaintiff 
intends  to  insist  that  the  defects  arose  from 
the  failure  of  the  defendant  to  perform  his 
obligation  under  the  contract,  the  plaintiff 
should  give  notice  of  such  special  ma 
under  section  119  of  the  Practice  act. — 
Roofing  Co.  vs.  Leather  Co. ,  38  Vr.  566. 

In  an  action  on  a  contract  made  in  a 
foreign  state,  the  defendant  can  claim  the 
benefit  of  the  law  of  that  state  i  inly  by  plead- 
ing it. — Perkins  vs.  Trinity  Realty  Co..  3 
Rob.  723. 

2.  Parties. 

a.  Against  Assignee. 

The  contract  sued  on  provided  that  "this 
agreement  shall  be  binding  upon  the  suc- 
cessors and  assigns  of  the  parties  hereto." 
Contemporaneous  with  the  making  of  this 
agreement.  Mears  and  Hibbard  assigned 
all  their  right,  title  and  interest  in  and  to 
the  foregoing  agreement  to  the  Electrozone 
Commercial  Company,  and  the  Electrozone 
Commercial  Company  accepted  such  agree  - 
ment ,  and  the  Electrozone  Company  thereby 
ratified  and  confirmed  "such  assignment 
and  acceptance".  This  agreement  was 
under  seal  and  was  signed  by  all  the  parties 
at  that  time  in  interest.      HELD. — 

1.  That  the  general  rule  is  that  the  liabil- 
ity to  an  action  on  a  contract  cannot  be 
transferred  or  assigned.  This  doctrine 
rests  upon  the  principle  that  the  promisee 
cannot  be  compelled  by  the  promisor  or  a 
third  party  to  accept  performance  of  the 
contract  from  anyone  but  the  promisor. 
This  rule  is  subject  to  some  exceptions. 
Thus,  the  liability  may  be  assigned  with 
the  consent  of  the  party  entitled,  but  this 
is  in  effect  the  rescission  by  agreement  of 
one  contract  and  the  substitution  of  a  new- 
one,  in  which  the  same  acts  are  to  be  per- 
formed by  different  parties. 

2.  The  acceptance  by  the  Electrozone 
Company  of  the  assignee  as  the  party  to 
perform  the  agreement  is  clearly  expressed 
in  the  assignment,  and  the  contract  of  the 
defendant  to  accept  the  agreement  shows 
the  transaction  to  be  an  assumption  by  that 
company  of  the  liabilities  on  the  part  by 
Mears  and  Hibbard  expressed  in  the  agree- 
ment.— Vickers  vs.  Electrozone  Commercial 
Co.,37Vr.9.     See  38  Id.  665. 
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b.  Joinder. 

Where  a  party  makes  a  contract  in  part 
for  his  own  benefit,  and  in  part  for  the 
benefit  of  another,  the  omission  to  join 
the  latter  in  an  action  brought  by  the 
former  for  compensation  under  the  contract 
is  not  available  in  aid  of  a  motion  for  non- 
suit where  notice  of  non-joinder  has  not  been 
given  as  required  by  the  Practice  act.  Gen. 
Stat.,  p.  2539,  sec.  37;  Pamph.  L.,  1903.  p. 
544,  sec.  36. — Murray  vs.  Pfeiffer,  41  Vr. 
768. 

c.  By  Third  Parties. 

An  action  may  be  maintained  on  a 
promise  made  by  defendant  to  a  third  per- 
son for  the  benefit  of  the  plaintiff,  and  the 
fact  that  the  person  to  whose  benefit  the 
promise  may  inure  is  uncertain  at  the  time 
it  is  made,  and  that  it  is  dependent  on  a 
contingency,  will  not  deprive  the  person, 
who  afterwards  establishes  his  claim  to  be 
the  beneficiary  of  the  promise,  of  the  right 
to  recover  upon  it. — Whitehead  vs.  Burgess, 
32  Vr.  75. 

The  general  rule  is  that  one  who  is  not  a 
party  to  a  contract  cannot  sue  in  respect 
of  a  breach  of  duty  arising  out  of  the  con- 
tract.—Clyne  vs.  Helmes,  32  Vr.  358. 

The  general  rule  that  one  who  is  not  a 
party  to  a  contract  cannot  maintain  an 
action  of  tort  in  respect  of  the  breach  of  a 
duty  arising  solely  out  of  the  contract  ap- 
plies to  stipulations  imposing  a  continuing 
obligation. — Styles  vs.  Long  Co.,  38  Vr.  413. 

In  order  to  maintain  an  action  of  tort  for 
breach  of  a  contractual  duty,  the  plaintiff 
must  have  the  same  status  under  the  con- 
tract as  would  entitle  him  to  maintain  an 
action  upon  contract  for  a  breach  of  its 
st  ipulations.— Ibid. 

The  statute  of  June  13th,  1898  (Pamph. 
L.,  p.  481),  extends  to  contracts  under  seal 
the  same  rule  which  had  already  obtained 
with  respect  to  simple  contracts,  so  as  to 
enable  a  third  person,  for  whose  benefit  a 
contract  was  made  to  maintain  an  action 
thereon  in  his  own  name  although  the 
consideration  did  not  move  from  him.  This 
rule  is  limited  to  those  for  whose  benefit  the 
contract  was  made,  and  is  not  extended  to 
third  parties  who  only  indirectly  and  inci- 
dentally would  be  advantaged  by  its  per- 
formance.— Ibid. 

Where  a  contract  is  made  by  a  public  cor- 
poration for  the  construction  of  a  public 
work,  and  incidentally  contains  stipulations 
intended  for  the  safety  of  the  public,  an  in- 
dividual, who  sustains  personal  injuries  by 
reason  of  the  non-performance  of  such 
stipulations,  does  not  bear  such  a  relation 
to  the  contractor  as  will  support  an  action 
of  tort  against  the  latter,  based  upon  the 
mere  violation  of  the  contractual  duty. 
The  injured  party  is  remitted  to  his  action 


for  breach  of  such  duty  (if  any)  as  may  be 
imposed  upon  the  defendant  aside  from  the 
contract. — Ibid. 

The  defendant  had  contracted  with  the 
board  of  chosen  freeholders  of  Passaic  county 
to  build  a  new  bridge  across  the  Passaic 
river,  and  during  the  course  of  construction 
to  provide  and  maintain  a  temporary  foot 
bridge  and  to  assume  all  risks  pertaining  to 
its  construction  and  use,  and  to  watch  and 
light  the  same  The  plaintiff  was  injured 
under  circumstances  from  which  it  might 
be  inferred  that  her  injuries  were  caused  by 
a  failure  to  light  the  temporary  foot  bridge 
properly.  HELD,  that  it  was  proper  to 
direct  a  verdict  for  the  defendant. — Styles 
vs.  Long  Co..  41  Vr.  301. 

Where  an  injury  to  the  plaintiff  arises 
out  of  the  failure  of  the  defendant  to  per- 
form a  contract  with  a  third  person,  the 
defendant,  in  the  absence  of  positive  duty 
apart  from  the  duty  to  perform  the  contract, 
is  not  liable  to  the  plaintiff,  where  the  duty 
of  a  third  person  intervenes  between  the 
neglect  of  the  defendant  and  the  injury  to 
the  plaintiff. — Ibid. 

In  order  that  one  not  a  party  to  a  contract 
may  maintain  an  action  thereon,  it  must 
appear  that  the  contract  is  made  for  him; 
it  is  not  sufficient  that  he  may  be  benefited 
by  its  performance. — Ibid. 

One  who  is  not  a  party  to  a  contract  can- 
not maintain  an  action  of  tort  in  respect  of 
the  breach  of  a  duty  arising  solely  out  of  the 
contract. — Conklin  vs.  Staats,  41  Vr.  771. 

A  person  personally  interested  in  a  con- 
tract may  maintain  a  suit  for  a  trial  therefor 
under  the  act  of  1898,  p.  481. 

The  facts  in  this  case  being  similar  to  the 
facts  in  Baurford  vs.  Shuttleworth,  11 
Adolph  &  Ellis,  926,  in  wmieh  it  was  held 
that  "the  plaintiff  paid  the  defendant,  an 
auctioneer  and  agent  for  the  owner  money 
on  account  of  an  agreement  to  sell  real 
estate.  There  was  no  question  as  to  the 
validity  of  the  agreement,  but  a  mortgagee 
refused  to  release  the  specific  property  and 
demanded  payment  in  full,  which  the  owner 
was  unable  to  make,  so  the  sale  fell  through 
for  failure  to  make  title.  The  vendee  sued 
the  auctioneer  to  recover  his  money  back, 
but  the  court  held  that  the  money  on  pay- 
ment to  the  agent  became  immediately  the 
money  of  the  principal,  and  that  suit  against 
the  agent  would  not  lie,"  would  apply  and 
therefore  a  judgment  was  given  for  the 
defendant. — Sherwood  and  Wife  vs.  Percy 
A.  Gaddis,  26  N.  J.  L.J.  11. 


3.  Trial. 

a.   (,>!  i-i  loxs   for   Jury. 

In  a  suit  upon  a  contract,  the  question  of 
the  person  with  whom  the  contract  was 
made  should  be  distinctly  left  to  the  jury 
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when  the  question  appears  bj  the  evidence 
to  be  disputed. — Diament  vs.  Colloty,  '■>' 
Vr.  295. 

b.  Admissibility  op  Evidence. 

It  was  insisted  that  the  obligation  as- 
sumed by  the  defendant  was  to  pay  out  of 
the  proceeds  of  the  property  in  his  hands  as 
guardian.  Such  was  undoubtedly  the  ex- 
pectation of  the  defendant,  with  the  know- 
ledge, probably,  of  the  plaintiff.  But  the 
contract  was  a  contract  with  the  defendant 
individually,  and  it  was  incompetent  to  vary 
the  terms  of  this  contract  by  oral  testimony 
of  the  understanding  of  the  defendant. — 
Gallagher  vs.  McBride,  37  Vr.  360. 

Where  parties  have  entered  into  a  con- 
tract and  one  of  them  afterwards  requests 
the  other  to  address  him  a  letter  that  is 
capable  of  the  construction  that  such  con- 
tract has  not  been  made,  the  conversation 
that  induced  the  writing  of  such  letter  is 
admissible  proof  upon  the  question  of  the 
existence  of  the  contract.  In  such  case  the 
meaning  of  the  words  employed  in  the 
-writing  is  a  court  question,  but  the  purpose 
for  which  the  writing  came  into  existence 
is  for  the  jury.  The  object  of  the  oral 
testimony  is  not  to  alter,  vary  or  contradict 
the  sense  of  a  writing,  but  to  show  that  the 
writing  itself  was  not  what  upon  its  face  it 
seemed  to  be. — Globe  Lamp  Co.  vs.  Kern 
Gaslight  Co.,  38  Vr.  279. 

On  certiorari,  the  findings  of  fact  certified 
by  the  court  of  common  pleas  showed  that 
a  certain  written  instrument  did  not  ex- 
press the  true  agreement  between  the  par- 
ties, and  the  findings  set  forth  the  terms  of 
the  actual  agreement,  without  certifying 
by  what  evidence  it  was  proven.  HELD, 
that  from  this  alone  it  is  not  to  be  pre- 
sumed that  verbal  evidence  was  accepted 
as  varying  the  terms  of  the  written  instru- 
ment.— Wallace  vs.  Hendee,  39  Vr.  574.  A. 
40  Id.  675. 

Defendants,  by  a  contract  in  writing, 
agreed  to  indemnify  the  plaintiffs  with 
respect  to  the  duty  upon  four  thousand  bags 
of  sugar,  bought 'that  day  by  the  plaintiffs 
from  Messrs.  Bunge  and  "Company  and  the 
plaintiffs,  through  the  mediation  of  the 
defendants.  HELD,  that,  when  sued  on 
their  contract,  the  defendants  were  en- 
titled to  exhibit,  at  the  trial,  the  con- 
tract of  sale  between  Messrs.  Bunge  & 
Company  and  the  plaintiffs,  of  even  date 
therewith,  for  the  sale  of  four  thousand 
bags  of  sugar,  made  through  their  medi- 
ation, in  so  far  as  such  contract  de- 
scribed or  tended  to  identify  the  subject 
matter  of  their  indemnification;  but  that 
they  were  not  entitled  to  treat  the  other 
provisions  of  such  contract  of  sale  a-  con- 
ditions precedent  to  their  contract  of  in- 
demnity.— Wallace,  Muller  &  Co.  vs.  Leber 
and  Meyer,  40  Vr.  312. 

Written  contracts,  in  the  absence  of  fraud 
or  mistake,  cannot  be  varied  by  parol  testi- 
monv. — Ellison  vs.  Gray,  10  Dick.  581. 


c.  Pkoof  of  Fraud. 

In  a  suit  upon  a  sealed  instrument  the 
defence  of  fraud  in  the  consideration  is  not 
i  bai  to  the  action,  where  the  contract  has 
been  executed  by  both  parties  and  remains 
unrescinded,  and  where  the  consideration 
has  not  entirely  failed.  Under  such  con- 
ditions the  defendant  can  only  take  advan- 
tage of  the  fraud  b>'  proving  it  at  the  trial 
for  the  purpose  of  reducing  the  amount  of 
the  plaintiff's  recovery. — Rogers  vs.  Baker, 
37  Vr.  56. 

Where  the  defence  of  fraud  is  not  specified 
in  the  notice  attached  to  the  plea,  the  ques- 
tion of  fraud  in  the  consideration  of  the 
contract  may  be  gone  into  at  the  trial  with 
the  consent  of  counsel  of  plaintiff. — Som- 
mers  vs.  Myers,  411  Vr.  24. 

A  charge  that  the  defence  of  fraud,  under 
the  conditions  developed  in  the  testimony, 
could  only  be  used  for  the  purpose  of  re- 
ducing the  amounts  of  plaintiff's  recovery, 
and  that  even  if  the  evidence  would  support 
the  conclusion  that  there  was  fraud  in  the 
consideration  of  the  contract,  yet  there  was 
nothing  to  show  that  any  loss  had  been 
sustained  by  the  defendants  by  reason  of 
such  fraud,  was  correct. — Ibid. 

d.  Recoupment. 

If,  under  a  contract  to  do  certain  work 
in  a  specified  manner  for  a  specified  price 
and  to  guarantee  the  work  against  certain 
defects  for  a  specified  time,  the  contractor 
does  the  work  improperly,  the  other  party 
may,  in  a  suit  for  the  price,  recoup  the 
damages  for  improper  performance,  wit  hoi  it 
regard  to  the  guaranty. — Roofing  Co.  vs. 
Leather  Co.,  38  Vr.  566". 

4.  Election  of  Remedies. 

A  party  injured  by  the  repudiation  of  a 
contract  by  the  other  parties  bound  to  per- 
form it,  has  an  election  of  remedies  he  may 
pursue,  one  of  which  is  that  he  may  treat 
the  repudiation  as  putting  an  end  to  the 
contract  for  all  purposes  of  performance 
and  sue  for  the  profits  he  would  have 
realized  if  he  had  not  been  prevented  from 
performing,  and  the  contract  would  be  con- 
tinued in  force  for  that  purpose. — Vickers 
vs.  Electrozone  Commercial  Co.,  38  Vr.  665. 

5.  Set=off. 

Plaintiff  agreed  in  writing  with  one  R.  that 
when  he  should  send  him  a  creditable  cus- 
tomer to  purchase  his  merchandise  to  a 
certain  sum.  he  would  accept  the  draft  of 
R.  for  a  certain  amount  in  payment  of 
advertisements  in  R.'s  paper,  and  on  failure 
of  R.  to  send  plaintiff  a  customer  the  agree- 
ment to  be  void.  In  an  action  by  plaintiff 
for  goods  sold  to  defendant,  the  latter 
claimed  a  set-off  for  a  draft  drawn  by  R. 
upon    the    plaintiff.     HELD,     that     there 
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being  no  proof  that  R.  had  furnished  credit- 
able customers  who  had  purchased  and  paid 
for  the  same,  there  was  no  liability  of  plaintiff 
to  R.  and  allowance  of  the  set-off  was  rightly 
refused. — Nassau  vs.  Guttridge,  41  Vr.  191. 

6.  Limitations. 

An  action  brought  for  repudiation  of  a 
contract  is  not  subject  to  a  time  limitation 
that  arises  solely  out  of  the  terms  of  the 
repudiated  contract. — O'Neill  vs.  Supreme 
Council,  Legion  of  Honor,  41  Vr.  410. 


XVI.    MUNICIPAL  CONTRACTS. 
I.  By  Committee. 

Where  the  power  to  make  a  contract  is 
by  law  vested  in  the  common  council  of  the 
city,  it  is  not  competent  for  the  common 
council  to  delegate  authority  to  one  of  its 
committees  to  enter  into  a  contract  for 
lighting  the  city  for  the  period  of  five  years. 
—Foster  vs.  Cape  May,  31  Vr.  78. 

Such  a  contract  should  either  be  negoti- 
ated by  the  common  council  or,  if  the  nego- 
tiations are  conducted  by  a  committee, 
should  be  submitted  to  the  common  council 
for  discussion,  consideration  and  adoption. 
—Ibid. 

2.  Interest  of  Municipal  Officers. 

A  provision  in  a  city  charter  providing 
that  no  member  of  the  city  council  shall  be 
directly  or  indirectly  interested  in  any  con- 
tract the  expense  of  which  shall  be  paid 
from  the  city  treasury,  makes  no  discrimina- 
tion with  respect  to  the  interest  which 
should  disqualify. — Foster  vs.  Cape  May,  31 
Vr.  78. 

A  contractor  is  not  precluded  from  taking 
public  work  on  his  individual  account  be- 
cause his  general  business  partner  is  a  mem- 
ber of  the  municipal  board  that  awards  the 
contract. — Moreland  vs.  Passaic,  34  Vr.  208. 

It  appearing  from  the  testimony  that  one 
R.,  a  member  of  the  city  council  of  Elizabeth, 
was  indirectly  interested  in  a  contract  to  do 
work  for  the  city,  awarded  by  the  board  of 
fire  commissioners  of  that  city,  the  contract 
will  be  set  aside  as  against  the  provisions 
of  the  charter. — Harrison  vs.  Elizabeth,  41 
Vr.  591. 

3.  Construction. 

The  city  of  Trenton  entered  into  a  con- 
tract with  one  M.  for  the  laying  of  an  as- 
phalt pavement  upon  one  of  the  city  streets. 
By  the  terms  of  the  contract  M.  guaranteed 
the  endurance  of  the  pavement  for  a  period 
of  five  years  and  agreed  to  maintain  it  in 
good  condition  at  his  own  expense,  during 
said  period.     He  further  agreed  that,  in  the 


event  of  his  failure  to  so  maintain  it,  the 
city  might  make  such  repairs  as  should 
become  necessary  and  deduct  the  cost 
thereof  from  moneys  due  the  contractor, 
but  not  yet  paid  over  to  him.  HELD,  that 
the  repairs  contemplated  by  this  provision 
of  the  contract  are  only  those  which  arise 
from  lack  of  durability  of  the  pavement, 
and*  that  such  provision  does  not  impose 
upon  landowners  abutting  upon  the  street 
any  burden  other  than  that  of  having  the 
pavement  well  constructed  at  the  outset. — 
Wilson  vs.  Trenton,  31  Vr.  395. 

A  contract  was  awarded  to  the  prosecutor 
upon  condition  that  if  a  bond  were  not 
furnished  by  a  certain  day  the  contract 
would  be  reawarded  At  the  time  fixed, 
the  bond  was  not  forthcoming  because  of 
the  pendency  of  a  certiorari.  The  contract 
was  thereupon  awarded  to  the  defendant 
corporation.     HELD, — 

1.  That  as  the  prosecutor  stands  upon  the 
award,  it  must  acquiesce  in  the  condition. 

2.  That  as  the  condition  was  without 
qualification,  the  prosecutor's  reasons  for 
not  fulfilling  it  are  immaterial 

3.  That  as  the  prosecutor  was  not  entitled 
to  a  notice  of  the  doing  of  that  to  which  it 
had  already  agreed. — Barrett  vs.  Ocean 
City,  33  Vr.  588. 

Where  a  city  has  theretofore  cause  dposts, 
poles  and  other  fixtures  to  be  erected  on 
certain  streets  and  public  places,  the  mere 
fact  that  the  advertisement  for  proposals 
for  a  contract  for  lighting  the  streets  of  the 
city  fails  to  state  or  prescribe  that  the  suc- 
cessful bidder  can  have  the  use  of  these 
appliances  located  upon  the  streets  and 
public  places  will  not  vitiate  a  contract 
awarded  to  the  successful  bidder  by  which 
the  use  of  such  appliances  is  allowed  to  him. 
—Oakley  vs.  Atlantic  City,  34  Vr.  127. 

In  awarding  city  contracts,  where  there 
are  no  arbitrary  statutory  regulations,  a 
city  council  has  a  large  measure  of  discre- 
tion. In  reviewing  such  action  the  courts 
will  only  inquire  into  the  good  faith  and 
honesty  of  its  exercise. — Ryan  vs.  Paterson, 
37  Vr.  533. 

It  is  the  right  of  a  municipal  body  to  select, 
and  have,  such  qualtity  of  material  for  use 
in  pavements  as  they,  in  the  honest  exercise 
of  the  discretion  vested  in  them,  may  require. 
—Ibid. 

A  contract  for  a  county  public  road  fixed 
the  price  for  excavation  and  filing  at  speci- 
fied rates  for  excavation  only,  and  required 
all  fills  to  be  made  with  materials  excavated 
from  the  road,  unless  the  contractor  should 
prefer  to  borrow  filling,  in  which  case  it 
should  be  without  cost  to  the  county.  The 
required  excavation  of  the  road  did  not 
furnish  enough  material  for  the  required 
fills.  HELD,  that  the  contractor  was  en- 
titled to  recover  for  the  deficiency  provided 
from  borrow  pits. — Curlev  vs.  Freeholders 
of  Hudson.  37  Vr.  401. 
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A  contract  between  the  defendant  Ward 
and  the  city  of  Camden  for  the  paving  of  a 
street  with  asphalt  provided  that  if  the 
defendant, stopped  the  work  before  com- 
pletion the  commissioner  of  streets  of  the 
city  might  procure  the  necessary  materials 
and  labor  and  proceed  with  the  const  ruc- 
tion of  the  work  according  to  the  plans  and 
specifications,  and  the  expense  so  incurred 
should  be  chargeable  by  the  city  against 
the  defendant  and  his  surety,  the  other 
defendant.  HELD,  (a)  that  Ward  having 
left  the  work  incomplete,  the  mode  of  pro- 
curing the  labor  and  materials  necessary 
for  completion  was  committed  to  the  dis- 
cretion of  the  street  commissioner,  and  that 
his  failure  to  procure  them  at  a  reasonable 
cost  formed  no  defence  against  the  city's 
claim  on  the  defendants  for  the  expense 
actually  incurred;  (b)  that  a  city  ordinance 
requiring  "any  department  under  the  city 
government,  or  any  committee  or  board 
appointed  by  the  city  council"  to  advertise 
for  proposals  before  binding  the  city  for 
work  or  material-,  was  not  applicable  to  such 
contract;  (c)  that  if  the  defendants  had  the 
right  to  have  any  particular  mode  adopted 
for  procuring  the  necessary  labor  and 
materials,  their  failure  to  object  to  the 
method  actually  chosen,  when  they  were 
kept  informed,  by  timely  notice  from  the 
commissioner  of  each  step  taken  by  him  in 
the  premises,  was  a  waiver  of  that  right. — 
Camden  vs.  Ward,  38  Vr  558 

P.  L.  of  1855,  p.  7-4,  see.  1  provides  that 
the  Morristown  Gaslight  Company  shall 
have  power  to  make  and  sell  gas  for  the 
purpose  of  lighting  the  street-.  &c,  of  Mor- 
ristown "and  its  vicinity."  Section  :.'  gi\e> 
it  power  to  lay  its  gas  pipes  and  erect  posts, 
,ve..  hi  the  streets  of  Morristown  "and  its 
vicinity."  HELD,  that  under  this  act 
the  corporation  was  given  power  to  lay  its 
gas  pipes  in  the  streets  of  the  borough  of 
Madison,  the  outer  limits  of  which  at  that 
time  were  not  more  than  a  mile  distant 
from  Morristown.  and  nearer  than  any  other 
of  the  neighboring  villages,  it  being  in- 
cluded in  the  term  "in  its  vicinity." — Madi- 
son vs.  Morristown  Gas  Co.,  18  Dick.  120. 
See  20  Id.  356. 

This  authority  was  not  repealed  by  Gen. 
Stat.,  p.  1613,  sec.  30.  31,  authorizing  gas 
companies  to  extend  their  main  pipes  to 
any  neighboring  municipality,  provided 
the  common  council  thereof  grant  permis- 
sion.— Ibid. 

Contracts  of  a  corporation,  whether 
municipal  or  private,  stand  on  the  same 
footing  with  contracts  of  natural  persons, 
and  depend  on  the  same  circumstances  for 
their  validity  and  effect. — Mayor.  Ac.  of 
Jersey  City  vs.  Town  of  Harrison,  42  Vr.  o'.». 
See  43  Id.  185. 

A  contract  by  a  water  company  to  furnish 
a  town  with  water,  providing  for  a  supply 
"for  domestic  purposes,  the  extinguishment 
of  fires  and  other  lawful  uses."   and  also 


"for  public  and  domestic  usee  and  purposes 

of    the   inhabitant-"    of   the    town,    did    not 

authorize  the  corporation  t"  furnish  water 
I'D  tli'-  driving  of  printing  pi' 
Other  mechanical  purpose.-,  nor  to  supply 
railroad  engines,  to  the  prejudice  of  the 
inhabitants  of  the  town  for  domestic  and 
fire  uses. — Mayor,  &c,  of  Boonton  vs.  Boon- 
ton  Water  Co.,  3  Rob.  23. 

A  schedule  of  rates  attached  to  a  contract 
for  the  supply  of  water  to  a  town,  containing 
an  item  "special  rates,  including  hydrants 
in  yard-,  hotels,  hoarding  houses,  stables 
and  business  and  factory  use,"  related  to 
the  use  of  water  for  domestic  purposes  in 
factories  and  places  of  business,  such  as 
drinking,  washing,  flushing  closets  and  the 
like,  and  did  not  authorize  the  sale  of  water 
to  such  factories,  &c,  to  furnish  power,  to 
the  prejudice  of  the  inhabitants  of  the  town 
for  domestic  and  fire  uses. — Ibid. 

Where,  prior  to  the'  making  of  a  contract 
between  a  town  and  a  water  company,  (he 
common  council  of  the  town  was  furnished 
with  a  plan  showing  elevations,  &<■..  which 
disclosed  that  the  top  of  the  dam  retaining 
the  supply  was  but  slightly  higher  than  the 
higher  parts  of  the  town,  the-  latter  was 
charged  with  notice  that  the  pressure  at 
I  he  higher  parts  of  the  town  would  be  weak, 
and  that  the  use  of  water  throughout  the 
town  would  diminish  to  some  extent  such 
pressure,  but  it  was  not  charged  with  notice 
that  the  use  of  water  as  contemplated  by 
the  contract  would  entirely  prevent  the  flow 
of  water  in  fire  hydrants  in  such  higher  por- 
tions.— I  bill. 

Where,  prior  to  the  organization  of  a 
water  company  to  furnish  water  to  a  town, 
its  promoters  made  a  contract  to  furnish 
the  town  with  water  for  a  specified  period 
at  specified  rates,  all  of  the  covenants  in 
the  contract  which  were  of  a  continuing 
nature  ran  with  the  water  works,  and  were 
binding  on  a  new  corporation  subsequently 
formed,  to  which  the  works  were  transferred, 
though  some  of  them  did  not  expressly  pur- 
port to  bind  the  original  corporation's  as- 
signs.— Ibid. 

4.  Bidders  for,  and  Letting. 

A  person  who,  as  the  lowest  bidder,  is 
entitled  to  have  a  municipal  contract 
awarded  to  him  may,  by  certiorari,  question 
the  validity  of  its  award  to  another. — 
McGovern  vs.  Trenton,  31  Vr.  402. 

He  cannot,  however,  in  such  proceeding, 
question  the  legality  of  the  advertisement 
for  bids,  or  of  the  specifications  upon  which 
the  contract  rests,  unless  he  has  some  per- 
sonal or  property  interest  which  is  injuri- 
ously affected  by  the  alleged  illegality. — 
Ibid. 

Under  a  charter  provision  requiring  con- 
tracts for  municipal  work  to  be  awarded 
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to  the  lowest  bidder  "who  shall  give  satis- 
factory proof  of  his  ability  to  furnish  the 
requisite  materials  and  perform  the  work 
properly,"  a  person  seeking  a  contract  with 
the  city  must  not  only  underbid  his  com- 
petitors and  be,  in  fact,  able  to  perform 
the  contract,  but  must  also  satisfy  the 
municipal  authorities  of  his  ability  to  per- 
form.—Wilson  vs.  Trenton,  31  Vr.  395. 

The  decision  of  municipal  authorities  as 
to  who,  among  several  bidders,  is  the  lowest, 
cannot,  if  resting  on  legal  evidence,  be  re- 
viewed in  this  court. — Wilson  vs.  Trenton, 
32  Vr.  599. 

A  contract  was  awarded  to  the  prosecutor 
upon  condition  that  if  a  bond  were  not  fur- 
nished by  a  certain  day  the  contract  would 
be  reawarded.  At  the  time  fixed,  the  bond 
was  not  forthcoming  because  of  the  pend- 
ency of  a  certiorari.  The  contract  was 
thereupon  awarded  to  the  defendant  corpor- 
ation.    HELD  — 

1.  That  as  the  prosecutor  stands  upon  the 
award,  it  must  acquiesce  in  the  condition. 

2.  That  as  the  condition  was  without 
qualification,  the  prosecutor's  reasons  for 
not  fulfilling  it  are  immaterial. 

3.  That  the  prosecutor  was  not  entitled 
to  a  notice  of  the  doing  of  that  to  which  it 
had  already  agreed. — Barrett  vs.  Ocean 
City,  33  Vr.  588. 

The  act  of  May  22d,  1894  (Gen.  Stat.,  p. 
'-'174),  entitled  "An  act  authorizing  the 
lighting  of  public  streets  and  places  in  the 
cities,  towns,  townships,  boroughs  and  vil- 
lages of  this  state,  and  to  erect  and  maintain 
proper  appliances,"  section  242,  authorizes 
a  contract  for  the  purposes  named  in  the 
act  for  any  term  not  exceeding  five  years  to 
be  made  with  or  without  advertisement  for 
proposals.  The  contract  need  not  be 
awarded  to  the  lowest  bidder,  and  even  after 
advertisement  and  the  reception  of  pro- 
posals it  may  be  awarded  or  made  inde- 
pendently of  such  proposals,  so  long  as 
the  power  tn  make  such  contract  is  exer- 
cised in  a  bona-fide  manner  with  reasonable 
discretion  and  judgment  for  the  benefit  of 
the  municipality. — Oakley  vs.  Atlantic 
City,  34  Vr.  127. 

Under  a  municipal  advertisement  for 
public  work  the  specifications  referred  to 
contained  a  clause  under  which  bidders 
were  required  to  furnish  a  detailed  specifica- 
tion of  the  manner  in  which  they  proposed 
to  do  part  of  the  work,  which  part,  however, 
was  specified  by  the  city  with  sufficient 
definiteness  for  a  contract.  The  successful 
bidders  omitted  to  do  this,  but  a  contract 
was,  nevertheless,  made  with  them  on  the 
basis  of  the  city's  plans  and  specifications. 
This  contract  being  abandoned  while  the 
work  was  in  progress,  but  before  the  part 
mentioned  was  begun,  the  city  advertised 
for  proposals  to  complete  the  work  accord- 
ing to  its  plans  and  specifications  and  to  do 
certain  extra  work,  the  bids  to  be  separate 


for   the   completion   and   the   extra    work. 
HELD  — 

1 .  That  ,the  last  advertisement  contem- 
plated but  one  proposal  and  contract  for  the 
whole  work,  though  bids  for  the  two  classes 
were  to  be  separate. 

2.  That  the  detailed  specification  origin- 
ally required  of  bidders  was  not  re- 
quired on  the  new  competition.  Bidders 
then  were  to  be  governed  by  the  plans  and 
specifications  that  entered  into  the  first 
contract. 

3.  That  a  material  conflict,  to  the  dis- 
advantage of  the  city,  between  a  detailed 
specification  furnished  with  a  proposal  and 
the  plans  and  specifications  on  which  pro- 
posals were  invited,  rendered  the  proposals 
invalid. — Moreland  vs.  Passaic,  34  Vr.  208. 

The  council  could,  under  the  specifications, 
reject  any  bid,  and  they  had  absolute  dis- 
cretion to  do  so  if  the  quality  of  the  materials 
proposed  to  be  used  by  a  bidder  were  not.  in 
their  opinion,  under  his  admissions,  or  under 
the  proofs,  up  to  the  standard  required. — 
Ryan  vs.  Paterson,  37  Vr.  533. 

In  awarding  city  contracts,  where  there 
are  no  arbitrary  statutory  regulations,  a 
city  council  has  a  large  measure  of  discre- 
tion. In  reviewing  such  action  the  courts 
will  only  inquire  into  the  good  faith  and 
honesty  of  its  exercise. — Ibid. 

If  the  advertisement  for  bids  by  a  muni- 
cipal body,  to  do  work  which  that  body  is 
not  required  by  law  to  advertise  for,  re- 
serves the  right  to  reject  any  or  all  propi  isals . 
and  contains  a  clause  that  none  but  union 
labor  shall  be  employed,  a  contract  entered 
into  not  in  accordance  with  the  advertise- 
ment, and  not  containing  that  clause,  will 
not  thereby  be  vitiated. — Coward  vs. 
Ba3'onne,  38  Vr.  470. 

Where  the  statute  does  not  require  a 
municipal  body  to  invite  proposals  and 
award  its  contract  for  the  purchase  of  sup- 
plies to  the  lowest  bidder,  it  may,  after  in- 
viting and  receiving  proposals,  act  inde- 
pendently of  them  in  awarding  the  contract, 
provided  its  power  to  do  so  is  exercised 
bona-fide  and  with  reasonable  discretion, 
having  regard  to  the  public  good. — Kraft  vs. 
Board  of  Education,  38  Vr.  512. 

Where  a  municipal  body  has  by  law  dis- 
cretion in  awarding  contracts,  such  contracts 
will  not  be  set  aside  unless  it  appears  that 
there  is  fraud  or  a  palpable  abuse  of  that 
discretion. — Coward  vs.  Bayonne,  38  Vr. 
470. 

In  the  case  in  hand,  the  bid  of  the  de- 
fendant company  was  within  the  advertised 
specifications. — Dixey  vs.  Atlantic  City,  1_' 
Vr.  120. 

On  an  allegation  that  the  lowest  bidder  is 
not  a  responsible  bidder,  or  that  other  just 
cause  exists  for  the  rejection  of  his  bid,  he 
is  entitled  to  be  heard  before  his  bid  can  be 
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rejected.  Such  rejection  cannot  be  made 
arbitrarily,  but  only  upon  facts  establishing 
to  the  satisfaction  of  the  municipal  board 
or  body,  the  existence  of  the  cause  alleged 
as  the  ground  for  rejection. — Faist  vs.  Hobo- 
ken,  43  Vr.  361. 

Mere  technical  informalities  or  irregulari- 
ties in  the  form  of  a  bid  will  not  defeat  the 
right  of  the  lowest  bidder  to  have  the  con- 
tract awarded  to  him,  and  authorize  the 
municipal  board  or  body  to  award  the  con- 
tract to  a  higher  bidder. — Ibid. 

A  town  council  has  a  right  to  prescribe 
reasonable  formalities  and  requisites  to  en- 
title a  bid  for  public  contracts  to  considera- 
tion, and  to  refuse  to  give  a  contract  to  one 
failing  to  comply  therewith. — Sargent  vs. 
Kearney,  23  N.  J.  L.  J.  359. 

A  board  of  education  is  bound  to  award 
a  contract  to  the  lowest  responsible  bidder. 
The  responsibility  of  a  bidder  cannot  be 
passed  on  without  notice  to  him. — Jacobson 
vs.  Board  &c,  29  N.  J.  L.  J.  344. 

5.  Fraud. 

The  plaintiff  having  been  elected  as  city 
surveyor,  and  having  made  an  agreement 
under  said  act  to  serve  as  such  city  surveyor 
without  compensation,  and  having  been  re- 
elected from  time  to  time  for  six  years,  it 
would  be  a  fraud  upon  the  city  to  permit 
him  to  recover  the  salary  which  is  provided 
by  law  in  the  absence  of  any  agreement,  and 
this  court  will  not  lend  its  aid  to  a  consum- 
mation of  the  fraud. — Tice  vs.  New  Bruns- 
wick, 35  Vr.  399. 

6.  Implied  Contracts. 

A  municipal  corporation  having  a  board 
or  other  body  empowered  to  purchase  goods 
for  the  use  of  the  corporation,  may  be  made 
liable  to  pay  for  such  goods,  either  by  the 
precedent  act  of  such  board  or  body,  order- 
ing and  directing  their  purchase;  or  if  the 
goods  have  been  requisitioned  by  some  sub- 
ordinate officer  and  accepted  and  used  by 
the  corporation,  bjr  a  subsequent  act  of  such 
board  or  body  recognizing  the  purchase  and 
ratifying  it  by  a  valid  act  directing  payment 
therefor. — Car  Spring  and  Rubber  Co.  vs. 
Jersey  City,  35  Vr.  544. 

When  the  board  or  body  of  such  muni- 
cipal corporation  is  not  shown  to  have  known 
that  goods  have  been  requisitioned  by  one 
employe  and  accepted  by  another  employe 
without  precedent  authority  and  used  by 
the  corporation,  the  fact  of  such  acceptance 
and  use  will  not  raise  an  implied  contract 
on  the  part  of  the  municipal  corporation  to 
pay  for  such  goods.  Quaere.  Whether  an 
implied  contract  would  be  established  by 
proof  of  such  knowledge  on  the  part  of  such 
board  or  body? — Ibid. 

Where  a  contract  within  the  power  of  a 
public  corporation  is  set  aside  for  irregularity 


then-  may  be  recovery  a.-  on  a  quantum 
meruit  against  such  corporation  for  work 
and  materials  furnished  under  such  contract 
before  legal  attack,  irrespective  of  any 
benefit  derived  therefrom. — Wentink  vs. 
Freeholders  of  Passaic,  37  Vr.  65. 

In  such  a  case,  the  recovery  may  include 
expenditure  to  secure  such  materials  pend- 
ing the  proceedings  attacking  the  contract. 
—Ibid. 

On  an  interpleader  bill  it  appeared  that 
the  city  of  Jersey  City  had  made  a  contract, 
while  it  had  a  water  supply  of  its  own,  to 
supply  another  municipality — the  borough 
of  East  Newark — with  water  for  public  and 
domestic  purposes.  Its  own  supply  became 
unfit  for  use  and  so  it  contracted  with  the 
East  Jersey  Water  Company  for  another 
supply,  but  for  its  own  needs  only.  The 
East  Jersey  company  furnished  this  supply, 
and  also  furnished  a  supply  to  the  borough. 
The  supply  to  the  borough  ran  for  a  short 
distance  through  a  pipe  belonging  to  Jersey 
City.  The  East  Jersey  company  charged 
Jersey  City  at  the  rate  of  S35  per  million 
gallons,  not  only  for  so  much  water  as  Jersey 
City  and  its  inhabitants  consumed,  but  also 
for  the  water  furnished  the  borough. 
Jersey  City  charged  the  borough  at  the  rate 
of  S90  per  million  gallons  for  the  water  it 
received.  Although  the  contract  between 
the  borough  and  Jersey  City  expired  in  July, 
1902,  the  arrangement  was  allowed  to  con- 
tinue, without  contract,  until  Jul}',  1903, 
when  the  assignees  of  the  East  Jersey  com- 
pany notified  the  borough  that  it  must  pay 
the  price  of  the  water  (S90)  to  them.  HELD, 
that  Jersey  City,  having  neither  the  power 
to  make  a  contract  to  supply  another 
municipality  with  water  not  its  own,  nor 
an  express  contract  which  purported  to  do 
so,  nor  water  of  its  own  to  furnish,  could  not 
recover  the  price  of  the  water  furnished  to 
the  borough.  HELD  further,  that  although 
neither  the  East  Jersey  company  nor  its 
assignees  had  any  express  contract  with  the 
borough  to  furnish  it  with  water,  yet  inas- 
much as  that  company  had  actually  supplied 
the  water,  and  inasmuch  as  the  borough  had. 
in  its  interpleader  bill,  admitted  its  receipt 
and  its  liability  to  pay  for  it,  the  price  of 
the  water  should  be  adjudged  to  belong  to 
the  company  or  its  assignees.  HELD 
further,  that  out  of  the  moneys  brought  into 
court,  Jersey  City  was  entitled  to  compensa- 
tion for  the  use  of  its  pipe. — Borough  of  East 
Newark  vs.  New  York  and  New  Jersev  Water 
Supply  Co.,  1  Rob.  265.     A.  2  Rob.  783. 

7.  Monopoly. 

A  resolution  which  excludes  all  persons 
from  entering  into  certain  contracts  except 
those  of  a  specified  class  tends  to  monopoly 
and  the  imposition  of  additional  burdens 
upon  the  taxpayers  and  is  void. — Paterson 
Chronicle  Co.  vs.  Paterson,  37  Vr.  129. 

Rival  corporations  became  interested  in 
the  same  mineral  deposit,  on  the  supposition 
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that  two  different  ores,  found  in  the  same 
veins,  could  be  separated,  the  two  having 
been  sold,  one  each,  to  the  two  corporations. 
To  define  and  separate  the  two  ores,  in  prac- 
tice, in  the  earth  was  found  practically  im- 
possible. Disputes  arose  as  to  whether  the 
various  veins  uncovered  were  one  ore  or 
the  other,  and  prolonged  and  expensive 
litigation  followed,  extending  over  many 
years.  Finding  that  the  issue  was  incapable 
of  satisfactory  judicial  determination,  a 
contract  was  made  whereby  the  rival  in- 
terests were  to  be  consolidated,  but  as  a 
condition  precedent  it  involved  the  purchase 
of  other  mines  and  plants  in  different  parts 
of  the  state  and  country.  The  corporations 
exercised  no  public  franchise,  were  simply 
the  owners  of  a  species  of  property,  which,  in 
its  natural  state,  is  of  no  use  to  mankind, 
and  their  output  comprised  but  a  small  frac- 
tion of  the  product  of  the  country.  HELD, 
that  the  contract  did  not  tend  to  create  a 
monopoly. — Meredith  vs.  Zinc  and  Iron 
Company.     10  Dick.  211.     A.  11  Id.  454. 

8.  Excess  of  Appropriation. 

It  must  be  taken  to  be  settled  in  this  court 
that  a  contract  by  a  municipality  to  incur 
an  obligation  or  indebtedness  in  excess  of 
existing  appropriations  for  the  purpose  for 
which  the  contract  is  made  is  illegal. — Hur- 
ley vs.  Trenton,  37  Vr.  538.     A.  38  Id.  350. 

9.  Waiver. 

A  contract  between  the  defendant  Ward 
and  the  city  of  Camden  for  the  paving 
of  a  street  with  asphalt  provided  that 
if  the  defendant  stopped  the  work  before 
completion  the  commissioner  of  streets  of 
the  city  might  procure  the  necessary  ma- 
terials and  labor  and  proceed  with  the  con- 
struction of  the  work  according  to  the  plans 
and  specifications,  and  the  expense  so  in- 
curred should  be  chargeable  by  the  city 
against  the  defendant  and  his  surety,  the 
Other  defendant  HELD,  (a)  that  Ward 
having  left  the  work  incomplete,  the  mode 
of  procuring  the  labor  and  materials  neces- 
sary for  completion  was  committed  to  the 
discretion  of  the  street  commissioner,  and 
that  his  failure  to  procure  them  at  a  reason- 
able cost  formed  no  defence  against  the 
city's  claim  on  the  defendants  for  the  ex- 
pense actually  incurred;  (b)  that  a  city 
ordinance  requiring  "any  department  under 
the  city  government,  or  any  committee  or 
board  "appointed  by  the  city  council"  to 
advertise  for  proposals  before  binding  the 
city  for  work  or  materials,  was  not  applica- 
ble to  such  contract;  (c)  that  if  the  de- 
fendants had  the  right  to  have  any  particular 
mode  adopted  for  procuring  the  necessary 
labor  and  materials,  their  failure  to  object 
to  the  method  actually  chosen,  when  they 
were  kept  informed,  by  timely  notice  from 
the  commissioner  of  each  step  taken  by 
him  in  the  premises,  was  a  waiver  of  that 
right  —Camden  vs  Ward,  38  Vr.  558. 


10.  Certificate  of  Engineer. 

Where  a  contract  does  not  make  the  cer- 
tificate of  the  engineer  or  superintendent  of 
works  conclusive  as  to  the  performance  of 
the  work  in  a  workmanlike  manner,  nor  as 
to  the  fact  that  the  materials  used  were 
according  to  the  contract,  but  only  makes 
the  obtaining  of  such  certificate  one  of  the 
things  which  the  contractor  must  do  to 
secure  his  payments,  the  fact  that  such 
certificate  has  been  obtained  by  the  con- 
tractor is  no  bar  to  an  action  for  damages 
founded  upon  alleged  breaches  of  the  con- 
dition of  a  bond  to  indemnify  a  city  against 
bad  or  defective  workmanship  done  or  ma- 
terials furnished  under  the  contract. — ■ 
Newark  vs.  New  Jersey  Asphalt  Co.,  39  Vr. 
458. 

1 1.  Duration  of  and  Terms. 

It  is  not  unlawful  for  municipal  authori- 
ties, contracting  for  paving  a  street,  to 
embody  in  the  same  contract  provisions 
binding  the  contractor  to  guarantee  the 
durability  of  the  pavement  for  five  years 
and  to  repave  at  a  stated  price  all  openings 
made  in  the  street  during  the  same  time. — 
Wilson  vs.  Trenton,  32  Vr.  599. 

Where  a  contract  is  made  by  commission- 
ers who  are  acting  in  behalf  and  for  the 
benefit  of  a  city,  the  contract  inures  to  the 
benefit  of  the  city,  and  its  authorities  may 
enforce  it,  though  the  commissioners  have 
fully  discharged  their  office. — State  vs. 
Jersey  City,  10  Dick.  116.     A.  Id.  591. 

Where,  prior  to  the  making  of  a  contract 
between  a  town  and  a  water  company,  the 
common  council  of  the  town  was  furnished 
with  a  plan  showing  elevations,  &c,  which 
disclosed  that  the  top  of  the  dam  retaining 
the  supply  was  but  slightly  higher  than  the 
higher  parts  of  the  town,  the  latter  was 
charged  with  notice  that  the  pressure  of 
the  higher  parts  of  the  town  would  be 
weak,  and  that  the  use  of  water  throughout 
the  town  would  diminish  to  some  extent 
such  pressure,  but  it  was  not  charged  with 
notice  that  the  use  of  water  as  contem- 
plated by  the  contract  would  entirely 
prevent  the  flow  of  water  in  fire  hydrants 
in  such  higher  portions. — Mayor  &c,  of 
Boonton  vs.  Boonton  Water  Co.,  3  Rob.  23. 

Where,  prior  to  the  organization  of  a 
water  company  to  furnish  water  to  a  town, 
its  promoters  made  a  contract  to  furnish  the 
town  with  water  for  a  specified  period  at 
specified  rates,  all  of  the  covenants  in  the 
contract  which  were  of  a  continuing  nature 
ran  with  the  water  works,  and  were  binding 
on  a  new  corporation  subsequently  formed, 
to  which  the  works  were  transferred,  though 
some  of  them  did  not  expressly  purport  to 
bind  the  original  corporation's  assigns. — 
Ibid. 

12.  Relief  in  Equity. 

An  abutting  owner  in  a  city,  who  is  liable 
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to  pay  a  part  of  the  expense  of  improving 

the  avenue  on  which  his  lot  fronts,  is  entitled 
to  the  beneficial  performance  of  an  agree- 
ment made  between  the  city  and  a  contractor 
for  the  improvement  of  the  avenue;  and 
where  the  city  authorities  accept  an  imper- 
fect or  fraudulent  performance  of  the  con- 
tract such  abutting  owner  had  a  standing 
in  equity  to  ask  a  restraint  against  the  pay- 
ment of  the  contract  price  by  the  city  until 
the  contract  be  performed  or  the  contractor 
be  obliged  to  recover  the  price  at  law. — 
McCartan  vs.  Trenton,  12  Dick.  571. 

A  slight  variance  in  the  performance  from 
the  precise  terms  of  the  contract,  which  does 
not  materially  or  injuriously  change  the 
character  of  the  improvement,  but  rather 
betters  it  without  increased  cost,  and  which 
was  made  in  good  faith  with  the  previous 
approval  of  the  proper  authorities  of  the 
city,  is  not  a  ground  upon  which  a  court  of 
equity  will  restrain  the  payment  of  the  con- 
tract price. — Ibid. 

A  city  and  a  railroad  company  entered 
into  a  contract,  under  which  the  company 
was  authorized  to  elevate  its  tracks  and 
make  changes  in  the  grades  of  certain  streets, 
the  damage-  resulting  from  such  changes  to 
be  paid  by  the  city.  HELD,  that  a  suit  at 
law  against  the  railroad  company,  by  an 
owner  of  land  abutting  on  the  street,  the 
grade  of  which  had  been  changed,  for 
damages  resulting  from  such  change,  where 
the  act  complained  of  was  done  by  the  rail- 
road company  without  an  ordinance  per- 
mitting such  "change  of  grade,  will  not  be 
restrained  merely  because  the  city  had 
contracted  to  assume  all  liability  for  damages 
resulting  from  the  changing  of  the  grades  of 
streets. — United  New  Jersey  Railroad  and 
Canal  Co.  vs.  Lewis,  1  Rob.  437. 

An  action  at  law,  by  the  owner  of  an  un- 
improved lot,  for  damages  resulting  from 
the  changing  of  the  grade  of  a  street  upon 
which  the  land  abuts,  the  change  being 
made  by  a  railroad  company  in  improving 
its  property,  will  not  be  enjoined,  upon  the 
ground  that  no  liability  arises  unless  the 
land  has  buildings  thereon,  this,  if  true, 
being  a  perfect  defence  at  law. — United  New- 
Jersey  Railroad  and  Canal  Co.  vs.  McCulley, 
2  Rob.  442. 

13.  Completeness. 

A  contract  agreeing  on  a  division  of  the 
assets  and  liabilities  of  a  township,  under  P. 
L.  of  1S96,  ch.  183,  requiring  apportionment 
and  division  of  assets  between  the  township 
and  boroughs  set  off  therefrom,  and  making 
the  action  of  a  majority  of  the  municipalities 
binding  on  the  others,  is  a  complete  con- 
tract and  is  not  revocable  by  the  township. 
— Woodridge  vs.  Carlstadt,  15  Dick.  1. 

14.  Construction  of  Statutes  and  Ordi= 
nances  Relating  to. 

The  city  of  Elizabeth  made  a  contract 
with  a  railroad  company  for  the  elevation 


of  its  tracks  over  certain  Streets,  all  COffte 
and  expenses  for  making  such  changi  to  be 
paid  by  the  company,  and  the  city  coven- 
anted that  it   would  take  all  proceedings 

necessary  to  authorize  changes  in  grade  or 
vacation  of  streets  for  the  construction  of 
undergrade  street  crossings,  and  that  all 
proceedings  necessary  to  be  taken  to  author- 
ize changes  in  grade  or  vacation  of  street^, 
or  the  construction  "f  undergrade  crossings, 

or  the  acquisition  of  land-  required  to  carry 

out  the  purposes  of  the  contract, should  be 

taken  and  completed  by  I  he  city,  and  that  all 
legal  liability,  if  any.  for  damages  to  persons 
or  corporations  other  than  the  railroad 
Company,  for  changes  of  grade  and  vacation 
of  streets  and  undergrade  crossings,  should 
be  assumed  and  paid  by  the  city.  An  or- 
dinance was  passed  by  the  common  council 
changing  and  establishing  the  grades  of 
parte  of  certain  streets  to  carry  into  effect 
the  said  contract.  HELD,  that  the  contract 
with  the  company  did  not  operate  ex  proprio 
vigore  to  effect  such  changes  in  the  streets, 
and  that  a  city  ordinance  was  necessary  to 
effectuate  that  purpose. 

The  averment  in  the  return  that  t 
nance  was  passed  for  the  purpose  of  express- 
ing the  city's  consent  to  a  plan  formulated 
by  the  railroad  companies  for  abolishing 
grade  crossings,  and  was  not  intended  to 
assume  or  incur  liability  by  the  city,  is  not 
relevant  to  this  issue. 

As  between  the  relator,  whose  property 
was  injured  by  the  change  of  grade,  and  the 
city,  the  ordinance  is  to  be  construed  accord- 
ing to  its  legal  effect  and  not  in  conformity 
with  purposes  and  intentions  other  than 
BUCh    a-    are   deduced    from   the   ordinance 

it-elf. 

That  inasmuch  as  the  act  of  1SS9  (Pamph. 
L.,  p.  387)  provided  that  damages  for 
changes  of  street  grades  should  be  assessed 
on  lands  benefited  by  the  change,  such 
ordinance  was  not  an  ordinance  involving 
the  expenditure  of  public  money,  within  the 
provisions  of  the  city  charter,  requiring  a 
three-fourths  vote  to  pass. 

That  after  an  ordinance,  passed  for  a  law- 
ful purpose,  has  accomplished  its  object, 
the  city  cannot  attack  it  collaterally  for 
irregularity  in  the  mode  of  its  enactment. — 
Clark  vs.  Elizabeth.  32  Vr.  565. 

Under  the  act  of  -May  22d.  1894  (Gen. 
Stat.,  ]).  2174)  the  city  "has  the  power  and 
authority,  when  making  such  contract 
for  such  lighting,  to  erect  and  maintain 
all  necessary  and  proper  posts,  poles, 
lanterns  and"  fixtures  on  the  streets  and 
public  places  at  its  own  expense  independ- 
ently of  the  contract,  or  to  provide  in 
said  contract  for  the  erection  and  main- 
tenance of  the  same  at  the  expense  of 
the  contractor.  It  has  also  the  power  and 
authority  by  contract  to  provide  for  the 
erection  and  maintenance  of  such  posts, 
poles,  lanterns  and  fixtures. — Oaklev  vs. 
Atlantic  City,  34  Vr.  127. 

The  contract  brought  up  cannot  be  sus- 
tained under  the  city  charter  of  Trenton,  or 
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any  general  statute  relating  to  repaying  of 
streets,  and  is  therefore  void. — Hurley  vs. 
Trenton,  37  Vr.  538.     -4.  38  Id.  3.50. 

Under  the  act  approved  March  2d,  1898 
(Pamph.  L.,  p.  43),  which  is  relied  upon  in 
this  case,  the  proceeds  of  the  bonds  which 
are  authorized  to  be  issued  to  raise  a  fund, 
from  which  the  cost  and  expenses  of  the 
repaving  must  be  paid,  must  be  in  hand 
before  the  council  can  "decide  to  repave  out 
of  said  fund." — Ibid. 

A  municipal  corporation  cannot  be  held 
bound  by  either  an  express  or  an  implied 
contract  in  defiance  of  express  restrictions 
imposed  by  law  as  limitations  upon  the 
powers  of  the  corporate  agents  through 
whose  instrumentality  the  contract  is  sought 
to  be  derived. — Jersey  City  Supply  Co., 
vs.  Jersey  City,  42  Vr.  631. 

A  valid  contract  not  existing  between 
Jersey  City  and  the  town  of  Harrison  for  the 
supply  of  that  town  with  water  from  Jersey 
City,  the  resolution  of  July  28th,  1903. 
authorizing  the  construction  of  a  pipe  from 
the  junction  of  Kearny  avenue  and  Belle- 
ville turnpike  to  Kingsland  for  that  purpose, 
was  without  authority  and  void. — Rehill  vs. 
Jersey  City,  42  Vr.  109. 

Where  the  statute  states  that  the  muni- 
cipal board  or  other  body,  in  awarding  con- 
tracts, shall  only  enter  into  them  after  bids 
shall  have  been  advertised  for,  and  then 
only  with  the  lowest  responsible  bidder, 
who  shall  give  satisfactory  bonds  or  security 
for  the  faithful  performance  of  the  work,  it 
is  not  within  the  power  of  the  municipal 
board  or  body  to  award  a  contract  to  a 
higher  bidder,  and  reject  the  bid  of  a  re- 
sponsible bidder  whose  bid  was  lower  than 
the  person  to  whom  the  award  was  made. — 
Faist  vs.  Hoboken,  43  Vr.  361. 

The  act  of  March  23d,  1900,  which  im- 
poses an  annual  tax  upon  all  property  and 
franchises  of  corporations  using  or  occupy- 
ing public  streets  and  highways,  and  de- 
clares that  the  franchise  taxes  assessed 
thereunder  shall  be  in  lieu  of  all  other  fran- 
chise taxes  then  assessable  against  such 
corporations,  does  not  relieve  such  corpora- 
tions from  the  duty  of  performing  contract 
obligations  theretofore  voluntarily  assumed 
by  them. — Trenton  vs.  Trenton  Street  Rail- 
way Co.,  43  Vr.  317. 

A  municipal  ordinance,  passed  under 
authority,  conferred  upon  the  municipality 
by  the  first  section  of  an  act  concerning 
street  railroad  companies,  approved  March 
11th,  1893,  by  the  provisions  of  which  the 
municipality  consents  to  the  substitution, 
by  a  street  railroad  company,  of  electric 
power  in  the  place  of  horses  in  the  operation 
of  its  cars,  and  the  erection  of  poles  in  the 
public  streets,  and  the  stringing  of  wires 
upon  them,  for  the  purpose  of  furnishing 
such  power  to  the  cars,  such  consent  being 


given  upon  the  expressed  condition  that  the 
company  will  repave  a  designated  portion  of 
the  streets  through  which  its  road  is  laid, 
when  called  upon  to  do  so  by  the  municipal 
authorities,  and  the  acceptance  of  that 
ordinance  by  the  company,  constitute  a 
valid  contract  between  the  municipality  and 
the  corporation,  and  a  refusal  by  the  corpora- 
tion to  repave,  when  notified  to  do  so  by  the 
municipality,  is  a  breach  of  the  contract  for 
which  an  action  will  lie. — Ibid. 

The  supplement  of  1867  to  the  charter  of 
the  Jersey  City  and  Bergen  Railroad  Com- 
pany (Pamph.  L.,  p.  53)  has  not  the  effect 
of  modifying  the  express  terms  of  contracts 
thereafter  entered  into  between  the  com- 
pany and  Jersey  City. — Jersey  City  vs. 
North  Jersey  Street  Railway  Co.,  43  Vr.  383. 

The  supplement  of  1867  to  the  charter  of 
the  Jersey  City  and  Bergen  Railroad  Com- 
pany (Pamph.  L.,  p.  53),  in  enacting  that  it 
should  not  be  lawful  for  the  municipal 
authorities  of  any  city  or  town  to  interfere 
with,  hinder  or  obstruct  the  company  in 
constructing  or  running  its  railroads,  pro- 
vided the  same  should  be  constructed  and 
run  according  to  the  provisions  of  said  act, 
had  not  the  effect  of  discharging  the  com- 
pany from  its  contractual  obligations  to 
Jersey  City,  previously  undertaken  by  the 
company  pursuant  to  legislative  authority. 
—Ibid. 

Gen.  Stat.,  p.  2689,  sec.  221  empowers 
municipal  authorities  to  make  such  contracts 
with  railroad  companies  as  shall  secure 
greater  safety  to  persons  and  property,  or 
facilitate  other  than  grade  crossings.  Under 
this  statute  a  city  contracted  with  a  rail- 
road company  (whose  charter  bound  it  to 
keep  its  highway  crossing  fit  for  safe  and 
convenient  use,  and  gave  it  power  to  elevate 
its  tracks)  to  remove  certain  tracks  at  a 
grade  crossing,  substituting  therefor  an 
elevated  crossing.  HELD,  that  the  obliga- 
tion thus  imposed  on  the  company  was  para- 
mount to  the  conflicting  one  existing  by 
virtue  of  a  prior  contract  with  a  private  in- 
dividual to  maintain  a  switch  and  siding,  so 
that  the  later  contract  would  not  be  speci- 
fically enforced  in  equity  in  any  manner, 
but  such  individual  would  be  remitted  to 
his  legal  remedies. — Swift  vs.  Delaware 
Lackawanna  and  Western  Railroad  Co.,  21 
Dick.  34.     .1.  Id.  452. 

15.  Method  of  Executing. 

Where  the  power  to  make  a  contract  is  by 
law  vested  in  the  common  council  of  the 
city,  it  is  not  competent  for  the  common 
council  to  delegate  authority  to  one  of  it- 
committees  to  enter  into  a  contract  for 
lighting  the  city  for  the  period  of  five  yeai 
— Foster  vs.  Cape  May,  31  Vr.  78. 

Such  a  contract  should  either  be  negoti- 
ated by  the  common  councilor,  if  the  negoti- 
ations are  conducted  by  a  committee,  should 
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be  submitted  to  the  common  council  for 
discussion,  consideration  and  adoption. — 
Ibid. 

The  ordinance  or  resolution  required  by 
the  act  of  the  legislature  may  either  precede 
or  follow  the  formal  actual  execution  of  the 
contract  awarded  for  such  lighting. — Oakley 
vs.  Atlantic  City,  34  Vr.  127. 

Where  no  statute  requires  a  municipal 
board  to  advertise  for  proposals  for  doing 
work,  such  board  may  make  such  contracts 
without  advertising,  and  if  it  does  advertise, 
reserving  a  right  to  reject  any  or  all  bids,  it 
may  enter  into  any  contract  it  deems  best 
for 'the  interests  of  the  municipality,  without 
reference  to  the  advertisement. — Coward  vs. 
Bayorme,  38  Vr.  470. 

A  contract  awarded  to  a  private  corpora- 
tion by  commissioners  acting  for  a  muni- 
cipal corporation,  one  of  whom  is  a  stock- 
holder in  the  private  corporation,  will  be 
set  aside  on  application  of  a  taxpayer  of  the 
municipality.— Brown  vs.  Street  Lighting 
District.  42  Vr.  79. 

16.  Creation  of. 

The  appointment  for  a  specified  time  to  a 
position  in  the  municipal  service,  the  term 
of  which  is  not  fixed  by  law,  and  the  accept- 
ance of  such  appointment,  constitutes  a 
contract  between  the  municipality  and  its 
appointee,  the  terms  of  which  are  binding 
upon  both  of  the  parties  to  it. — Hardy  vs. 
( (range,  32  Vr.  620. 

The  appointment  to  a  municipal  office  for 
a  definite  term,  and  the  acceptance  of  such 
office,  do  not  create  a  contract  between  the 
appi  lintee  and  the  municipality.  Hardy  vs. 
Orange,  32  Vr.,  620.  distinguished. — Uf- 
ferl  vs.  Vogt,  36  Vr.  377.     See  Id.  621. 

I  lie  ci  immon  council  has  no  power  to  fix  a 
term  in  a  resolution  differing  from  that  fixed 
by  the  city  charter,  and  if  it  attempts  to  do 
so  and  the  official  so  appointed  files  an  ac- 
ceptance of  such  appointment  it  does  not 
create  a  contract. — O'Rourke  vs.  Newark. 
37  Vr.  109.     See  Id.  265. 

A  contract  for  street  lighting  for  a  de- 
finite term  at  a  fixed  price  per  lamp  cannot 
be  made  by  a  council  of  a  city  governed 
under  chapter  52  of  the  laws  of  1S99  (Pamph. 
L.,  p.  96),  except  by  ordinance  or  resolution 
submitted  to  the  mayor  under  section  15  of 
the  act.— Piatt  vs.  Englewood,  39  Vr.  231 

The  appointment  of  janitor  at  police  sta- 
tion in  thecity  of  Orange  and  its  acceptance 
constitute  a  contract  between  the  municipal- 
ity and  its  employe,  voidable  by  the  former 
in  accordance  with  section  8  of  the  city 
charter.  Horan  vs.  Orange  and  Hardy  vs. 
Orange  distinguished. — Dolan  vs.  Orange, 
tl  Vr.  106. 

In  this  case  the  resolution  of  the  town  of 
Harrison  directing  the  president  of  council 


and  the  town  clerk  to  execute  a  contract 
with  Jersey  City  for  a  water  supply,  was 
inter  sese  until  communicated  to  Jersej 
City,  and  until  then  no  obligation  rested  on 

the  town  of  Harrison  in  respect  to  it. — Mayor 
&c,  of  Jersey  City  vs.  town  of  Harrison,  42 
Vr.  69.    See  43  Id.  185. 

17.  Recovery  on  when  Set  Aside. 

Where  a  contract  within  the  power  of  a 
public  corporation  is  set  aside  for  irregularity 
there  may  be  recovery  as  on  a  quantum 
meruit  against  such  corporation  for  work 
and  materials  furnished  under  such  con- 
tract before  legal  attack,  irrespective  of  any 
benefit  derived  therefrom. — Wentink  vs. 
Freeholders  of  Passaic,  37  Vr.  65. 

In  such  a  case  the  recovery  may  include 
expenditure  to  secure  such  materials  pending 
the  proceedings  attacking  the  contract. — 
Ibid. 

The  measure  of  recovery  should  be  in 
proportion  to  the  contract  price,  but  in  the 
absence  of  contrary  proof  fair  cost  will  be 
deemed  an  equivalent. — Ibid. 


CONTRACTS  IX   RESTRAINT  OF 
TRADE. 

See  Agreement  in  Restraint  of  Trade. 


COXTRIBl  TIO\. 


Where  a  bequest  of  personalty  to  testa- 
tor's wife  is  in  lieu  of  dower,  and  is  so 
accepted  by  her.  she  is  a  legatee  for  value, 
and  the  devisee  of  mortgaged  realty  cannot 
call  on  her  to  contribute  to  the  payment  of 
the  mortgage,  especially  where,  if  she  were 
forced  so  to  contribute,  she  would  lose  not 
onlv  her  dower,  but  all  that  she  receive 
under  the  will. — Wiggins  vs.  Wiggins,  20 
Dick.  417. 

The  liability  of  such  stockholders  is  ana- 
logous to  that  of  joint  guarantors  in  that 
those  who  are  solvent  and  within  the  juris- 
diction of  the  court  can  properly  be  charged 
with  the  entire  burden,  regardless  of  the 
liability  of  others,  and  they  in  turn  are  en- 
titled "to  recover  contribution  from  the 
others. — See.  Receiver,  vs.  Heppenheimer, 
3  Rob.  36. 


COXVERSIOX. 

See  Trover  and  Conversion. 
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I.  PARTIES. 
1.  Competency. 

Where,  by  reason  of  extreme  old  age  and 
feebleness,  the  memory  of  a  grantor  has  so 
failed  that  she  is  unable,  when  the  deed  is 
made,  to  comprehend  the  nature  of  the 
property  being  dealt  with,  or  to  understand 
her  relation  to  it,  or  power  over  it,  and  is 
incapable  of  recognizing  facts  as  to  its  pre- 
vious disposition,  which  are  directly  within 


her  personal  knowledge,  observation  and 
participation,  such  a  grantor  cannot  be  held 
to  be  competent  to  convey  such  property  by 
deed. — Hammell  vs.  Hyatt,  14  Dick.  174. 

A  voluntary  conveyance  by  an  illiterate 
man,  unaccustomed  to  business  transactions, 
of  substantially  all  his  property,  in  making 
which  he  did  not  have  the  benefit  of  inde- 
pendent, competent  and  disinterested  coun- 
sel, to  make  him  fully  understand,  realize 
and  appreciate  the  full  practical  effect  and 
consequence  of  the  deed  during  his  lifetime, 
though  he  was  told  generally  that  it  con- 
veyed the  property,  and  which  contains 
no  provisions  to  effect  the  understanding  of 
the  parties  that  he  was  to  retain  the  use  and 
benefit  of  the  property  during  his  life,  will  be 
set  aside.— White  vs.  White,  15  Dick.  104. 

A  conveyance  by  a  paralytic  of  her  pro- 
perty to  her  niece  being  absolute  in  form, 
not  mentioning  its  purpose — that  the  grantee 
should  manage  and  use  it  for  the  grantor's 
support  during  her  life,  any  remainder  to  be 
grantee's  for  her  services — and  the  grantor 
not  having  had  independent  advice,  but 
onty  that  of  a  person  who  took  the  acknow- 
ledgment, and  the  instrument  containing  no 
power  of  revocation,  a  reconveyance  may  be 
had. — Stevens  vs.  Shaw,  21  Dick.  116. 

2.  Severalty. 

Where  two  or  more  grantors,  who  own 
adjoining  lots  of  lands  in  severalty,  join  in 
a  deed  locating  a  continuous  right  of  way 
across  all  their  respective  lots,  the  deed  will 
be  held  to  be  the  several  grant  of  each  owner. 
— Atlantic  City  vs.  New  Auditorium  Pier 
Co.,  18  Dick.  644. 


II.  ACKNOWLEDGMENT. 

It  is  not  essential  to  the  validity  of  a  deed 
made  by  a  married  woman,  in  pursuance 
of  a  decree  of  a  court  of  equity,  that  she 
should  make  the  statutory  acknowledgment 
necessary  to  convey  property  in  her  own 
right  or  to  bar  the  dower  in  her  husband's 
land.— Free  vs.  Sharkey,  14  Dick.  284.  A. 
15  Id.  446. 

A  married  woman's  executed  and  ac- 
knowledged deed,  while  it  remains  unde- 
livered in  the  hands  of  her  attorney,  is  not 
an  acknowledged  agreement  within  the 
meaning  of  the  act  of  1898  respecting  con- 
veyances.— Ten  Eyck  vs.  Saville.  19  Dick. 
611. 

An  acknowledged,  but  undelivered  deed, 
if  it  can  be  regarded  in  the  light  of  a  memor- 
andum or  note  of  a  prior  unacknowledged 
agreement,  does  not  come  within  the  pro- 
vision of  section  39  of  the  above  act. — 
Ibid. 
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III.  RECORDING  OR  REGISTRATION. 

I.  Duty  of  Clerk  or  Register. 

Clerks  of  counties  are  constitutional 
officers.  The  constitution  of  1844  fixes  the 
rights  and  duties  of  county  clerks  as  those 
which  were  at  that  time  required  of  them  by 
law,  and  directs  that  such  rights  and  duties 
sliall  continue  "until  otherwise  ordained 
by  the  legislature." — Freeholders  of  Middle- 
sex vs.  Conger.  38  Vr.  444. 

The  duty  of  recording  deeds  and  mort- 
gages, prior  to  1844,  was  imposed  by  statute 
upon  the  clerk  of  the  courl  of  common  pleas 
of  each  county;  and  the  constitution  of 
1S44  expressly  makes  the  clerks  of  counties, 
severally,  clerks  of  the  court  of  common  pleas 
and  quarter  sessions  of  their  respective 
counties. — Ibid. 

Neither  the  act.  concerning  clerks  of  the 
court  of  common  pleas  and  general  quarter 
sessions,  approved  April  17th,  184G,  nor  the 
act  respecting  conveyances  (Revision  of 
1898).  have  changed  the  rights  or  duties  of 
said  clerks  as  to  recording  deeds  and  mort- 
gages.— Ibid. 

By  the  act  respecting  conveyances  (Revi- 
sion of  1898).  the  duty  to  make  alphabetical 
indexes  of  deeds,  &c.  as  recorded  is  cast 
upon  the  clerk,  and,  by  section  51  of  that 
act,  it  is  provided  that  the  clerk,  in  addition 
to  the  indexes  now  made  and  kept  by  him. 
shall  make  and  keep  such  classified,  analyti- 
cal or  combination  index  as  the  board  of 
chosen  freeholders  of  the  respective  coun- 
ties shall  determine,  in  index  books  to  be 
provided  by  them  for  that  purpose.  HELD, 
that  if  there  exists  power  in  the  board  of 
chosen  freeholders  of  a  county  to  appropri- 
ate money  for  the  purpose  of  providing  a 
combination  index  for  past  records,  such 
indexes,  when  authorized,  can  be  made 
only  by  the  clerk  of  the  county,  as  he  is  tin- 
sole  and  exclusive  custodian  of  the  books, 
records  and  papers  of  his  office,  subject  only 
to  the  right  of  access  thereto  by  the  public 
for  lawful  purposes,  upon  the  payment  to 
him  of  the  legal  fees.  The  chosen  free- 
holders have  no  power  to  direct  the  books 
and  records  to  be  taken  from  his  custody  or 
to  employ  others  to  make  indexes  thereof 
without  his  consent. — Ibid. 

2.  Effect  of. 

P.  L.  of  1898,  p.  670,  revising  the  art  con- 
cerning conveyances,  authorizes  (section  21  i 
two  classes  of  instruments  to  be  recorded — 
first,  those  affecting  title  to  land,  including 
leaseholds  for  not  less  than  two  years,  and 
second,  those  affecting  chattels.  Section  41 
provides  for  the  registry  of  leases  of  lands  in 
one  book,  assignments  of  leases  by  way  of 
mortgage  in  another  book,  entitled  "Mort- 
gages," and  of  chattel  mortgages  in  a  third 
book.     Section     53     concerns    instruments 


which  "sliall  have  been"  or  -hall  be  duly 
executed,  &c.  Section  54  avoids  unrecorded 
instruments    as    to    subsequent    judgment 

creditors,  &c.  HELD,  that  the  mortgage 
of  a  ten  year  leasehold  was  within  the  pur- 
view of  the  act.  though  executed  a  year 
prior  to  its  passage,  and  was  properly  re- 
corded as  a  mortgage  affecting  real  estate, 
so  as  to  be  effective     against    creditor!    thi 

i tgagor  whose  claims  accrued   between 

its  execution  and  recording. — Lembeck  & 
Betz  Eagle  Brewing  Co.  vs.  Kelly,  18  Dick. 
401. 

A  mortgage  of  a  ten  year  leasehold  is  an 
instrument  which  "conveys"  an  interest  in 
land,  so  as  to  be  within  the  purview  of  the 
title  of  an  act  entitled  "An  act  respecting 
conveyances"  (P.  L.  of  1898,  p.  070;,  and 
is  properly  recorded,  under  section  21, 
dividing  instruments  capable  of 
into  two  classes,  the  first  of  which  includes 
those  affecting  title  to  land  and  leasee  foi 
not  less  than  two  years,  as  a  mortgage  of 
realty;  and  it  is  not  necessary,  to  make  such 
a  mortgage  good  against  creditors,  that  it 
be  recorded  in  conformity  to  p.  L.  of  1885 
p.  318(Gen.  Stat.,  pp.  2113,  2114),  governing 
the  recording  of  chattel  mortgages. — Ibid. 


IV.  DELIYERV. 

In  the  absence  of  any  proof  of  any  agree- 
ment that  a  deed  shall  be  delivered  at  somi 
particular  time,  or  that  it  shall  be  deposited 
in  escrow  until  all  the  grantors  shall  have 
executed  it.  or  some  other  evidence  of  the 
intention  of  the  parties  as  to  the  time  of 
delivery,  the  general  rule  is  that  a  deed  will 
be  presumed  to  have  been  delivered  at  the 
time  of  its  date,  and  the  title  of  the  grantee 
will  relate  to  that  date. — Atlantic  Citv  vs. 
New  Auditorium  Pier  Co..  IS  Dick.  644." 


V.  RECITALS    AND    COVENANTS. 

A  recital  in  a  deed  will  constitute  a 
covenant  or  agreement  between  the  parties 
upon  which  an  action  will  lie.  but  it  must 
have  been  the  intention  of  the  parties  thereto 
that  it  should  have  such  effect.  A  recital 
does  not  necessarily  imply  a  covenant,  and 
whether  it  does  so  or  not  in  each  case  de- 
pends on  what  is  to  be  collected  of  the  inten- 
tion of  the  parties  from  the  whole  instru- 
ment. If  the  recital  in  a  deed  is  solely 
relied  upon  as  constituting  a  covenant  or 
promise,  then  there  must  be  in  the  recital 
all  the  elements  and  certainty  requisite  to 
a  contract  between  the  parties. — Monks  vs. 
Provident  Institution.  35  Vr.  736. 


CONVEYANCES,  VI,  VII.  VIII. 


Right  of  Entry. — Notice. — Construction  and  Effect. 


A  stipulation  in  ;i  deed  of  conveyance 
inter  partes  that  the  grantee  shall  assume 
and  pay  a  prior  mortgage  on  the  premises, 
is  a  contract,  with  the  grantor  simply  for  his 
indemnity  and  will  not  be  regarded  as  a 
contract  with  the  mortgagee  for  his  benefit. 
— Eakin  vs.  Shultz,  16  Dick.  156. 


VI.  RIGHT  OF  ENTRY. 

1.  Common  Law. 

Upon  a  conveyance  in  fee  on  a  condition 
subsequent  at  common  law  the  entire  fee 
passed  and  nothing  remained  in  the  grantor 
but  a  right  of  entry  for  the  breach  of  the 
condition. — Bouvier  vs.  Baltimore  and  New 
York  Railroad  Co.,  36  Vr.  313.  See  38  Id. 
281. 

This  right  of  entry  for  condition  broken 
could  i  mly  be  exercised  at  common  law  by 
the  grantor  or  his  heirs,  or  by  the  succes- 
sors of  a  body  politic  where  the  grant  was 
made  by  a  corporation. — Ibid. 

By  the  common  law,  the  breach  of  a  con- 
dition subsequent  did  not  ipso  facto  pro- 
duce a  reverter  of  the  title;  the  title  in  the 
grantee  could  only  be  divested  by  an  actual 
entry  for  condition  broken.  This  common 
law  rule  is  not  in  force  in  this  state,  and  in 
case  of  the  forfeiture  of  an  estate  upon  con- 
dition, an  actual  entry  upon  the  land  is  not 
necessary  in  order  to  maintain  an  action  of 
ejectment.  The  right  to  enter  only  is  re- 
quired tn  sustain  tin- action. — Ibid. 

2.  By  Statute. 

Tin'  "Act  to  authorize  the  transfer  of 
estates  in  expectancy,"  passed  March  14th. 
1851,  has  altered  the  rule  of  the  common 
law  in  this  respect,  and  by  this  statute  the 
mere  right  of  entry  at  common  law  was 
converted  into  an  actual  estate,to  be  devised, 
assigned,  conveyed  or  charged  as  other 
estates,  and  to  vest  in  the  grantee  or  devisee 
the  same  right  and  estate  as  the  party 
originally  entitled  thereto,  or  his  heirs, 
would  have  been  entitled  to.  This  act  was 
repealed  in  1898  (Pamph.  L.,  pp.  670,  713), 
and  reenacted  as  section  11  of  an  act  en- 
titled "An  act  concerning  conveyances." 
This  change  in  the  statute  can  have  no  effect 
where  the  party  claiming  the  forfeiture  of 
an  estate  by  breach  of  a  condition  subsequent 
has  succeeded  to  the  estate  under  a  deed  of 
conveyance. — Bouvier  vs.  Baltimore  and 
New  York  Railroad  Co.,  36  Vr.  313.  See  38 
Id.  281. 

The  breach  of  a  condition  works  a  forfeit- 
ure of  the  estate  and  gives  the  grantor  a 
right  to  recover  possession,  notwithstanding 
the  deed  expresses  a  pecuniary  considera- 
tion.— Ibid. 

Where  no  time  is  limited  for  the  perform- 
ance of  a  condition  which  is  executory  and 


in  the  affirmative,  the  grantee  is  allowed  a 
reasonable  time  within  which  to  perform 
the  condition  "according  to  the  thing  so  to 
be  done." — Ibid 


VII.  NOTICE. 

Every  purchaser  of  land  takes  title  sub- 
ject to  any  defects,  reservations  and  excep- 
tions that  are  referred  to  in  the  deed  by 
which  he  acquires  title,  or  that  may  be 
ascertained  by  reference  to  his  chain  of  title 
as  spread  forth  upon  the  public  records. — 
Mitchell  vs.  D'Olier,  39  Vr.  375. 

A  deed  conveying  a  right  of  way  for  the 
purpose  of  erecting  thereon  a  public  elevated 
boardwalk  at  the  edge  of  the  sea,  with  an 
aiding  covenant  that  no  building  should  be 
erected  oceanward  of  the  boardwalk,  was 
made  and  delivered  precedently  to  the 
making  and  delivery  of  a  second  deed  con- 
veying the  fee  in  the  lands  oceanward  of 
the  boardwalk,  without  mention  either  of 
the  easement  or  of  the  aiding  covenant. 
The  second  deed  was  recorded  before  the 
first.  Before  and  at  the  time  of  the  making 
of  the  second  deed,  the  first  grantee  had 
entered  upon  the  land  conveyed,  and  was 
then  building  thereon  the  elevated  board- 
walk, which  was  a  steel  and  wooden  struc- 
ture forty  feet  wide  and  eight  or  ten  feet 
high.  HELD,  the  physical  condition  of 
affairs  on  the  land  put  the  second  grantees 
at  the  time  they  took  their  deed,  upon 
warning  of  the  claim  of  the  first  grantee 
and  was,  in  legal  effect,  notice  to  the  second 
grantees  of  the  first  grantee's  deed. — Atlan- 
tic City  vs.  New  Auditorium  Pier  Co.,  18 
Dick.  ('144. 


VIII.  CONSTRUCTION  AND  EFFECT. 

1.  Description. 

In  a  deed  of  conveyance  the  description 
is:  "Second  tract  being  an  undivided  third 
part  of  all  the  salt  marsh  belonging  to  the 
said  party  of  the  first  part  situate,  lying  and 
being  north  of  the  fourth  line  of  the  afore- 
said three  hundred  and  forty-seven  aires 
and  extending  to  the  thoroughfare."  HELD, 
that  all  that  follows  the  word  "marsh" 
refers  to  the  marsh  as  a  whole  and  not  to 
the  part  conveyed  by  way  of  limitation. — 
Steelman  vs.  Atlantic  City  Sewerage  Co.,  31 
Vr.  461. 

It  is  declared  in  Salter  vs.  Jonas,  10  Vr. 
469,  that  a  deed  conveying  a  lot  of  land 
which  describes  its  boundary  as  running 
along  the  side  of  a  street  will,  by  legal  pre- 
sumption (in  the  absence  of  words  exclud- 
ing the  street),  be  held  to  embrace  the  lands 
lying  in  the  street,  to  the  centre  line.     This 
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declaration  is  based  upon  the  assumption 
that  there  has  been  some  showing  that  the 
grantor  in  the  deed  had  title  to  the  centre 
line  of  the  street.  If  there  be  no  proof  that 
the  grantor  had  title  to  the  centre  line  of 
the  street,  no  presumption  arises  that  he 
intended  to  convey  to  that  centre  line. — 
Humphreys  vs.  Eastlack,  IS  Dick.  136. 

Under  an  agreement  to  convey  land  at  a 
certain  price  per  acre,  the  acreage  to  be  de- 
termined by  a  survey,  excluding  the  right  of 
way  of  a  railroad,  the  area  of  highways  in- 
cluded in  the  described  tract  should  be 
included,  in  determining  the  amount  of  the 
consideration. — Beach  vs.  Hudson  River 
Land  Co.,  20  Dick.  426.     See  2  Rob.  656. 

The  existence  of  a  highway  on  land  which 
one  had  agreed  to  convey  free  and  clear  of 
any  encumbrance,  and  by  a  good  and 
marketable  title,  would,  at  best,  only  entitle 
the  grantee  to  a  reduction  from  the  purchase 
money  to  the  amount  the  existence  of  the 
highway  reduced  the  value  of  the  tract. — 
Ibid. 

2.  Operative  Words. 

The  Morris  and  Essex  Railroad  Company 
was  incorporated  in  1835  (Pamph.  L..  p.  25), 
with  all  the  rights  and  powers  necessary  to 
lay  out  and  construct  a  railroad  or  railtt  lads, 
with  the  power  of  purchasing  and  holding 
any  lands  and  tenements  necessary  and 
expedient  for  the  objects  of  the  incorpora- 
tion, with  power  to  enter  upon,  take  posses- 
sion of,  have,  hold,  use,  occupy  and  excavate 
any  such  lands  and  to  do  all  things  which 
shall  be  suitable  and  necessary  for  the  com- 
pletion or  repair  of  their  railroad.  Section 
7  of  the  charter  enacted  that  the  company 
might  acquire  lands  on  which  its  railroad 
should  be  located,  by  condemnation  pro- 
ceedings and  when  such  condemnation 
proceedings  were  consummated  as  provided 
by  the  act,  then  the  company  should  be 
deemed  to  be  seized  and  possessed  in  fee 
simple  of  such  lands  and  real  estate.  The 
company  laid  out  a  railroad  from  Hoboken 
to  Phillipsburg,  and  located  its  route  over 
and  across  a  tract  of  land  of  Cornelius 
Stewart,  separating  the  same  into  two  par- 
cels. By  deed  dated  March  26th,  1864, 
Stewart  conveyed  to  the  railroad  company 
a  strip  of  uniform  width  of  seventy-five  links 
on  each  side  of  the  centre  line  of  the  railroad, 
reciting  in  the  deed  that  the  tract  of  land 
described  was  necessary  to  be  taken  by  the 
company  as  part  of  the  route  of  the  exten- 
sion of  their  railroad.  By  this  deed  the 
grantors,  for  the  consideration  named,  did 
"grant,  bargain,  sell,  convey  and  confirm  to 
the  Morris  and  Essex  Railroad  Company, 
and  to  their  successors  and  assigns  forever, 
the  tract  of  land  described,  with  full  power 
to  make  use  of  the  same  in  all  lawful  ways 
for  the  purpose  of  the  extension  of  their  said 
railroad,  and  as  a  part  of  the  route  thereof. 
HELD  — 

1.  That  the  operative  words  of  convey- 
ance in  this  deed  by  the  common  law  would 


vest  in   tin-  corporation   an   estate  in  fee. 

2.  That  the  company's  charter  having 
expressed  a  legislative  purpose  that  the 
company  should  be  deemed  to  be  seized 
and  possessed  in  fee  simple  of  all  lands 
acquired  by  condemnation,  the  capacity  of 
the  company  to  take  by  grant  a  fee  and  not 
a  mere  easement  was  demonstrated. — Pipe 
Line  Co.  vs.  Delaware,  Lackawanna  and 
Western  Railroad  Co.,  33  Vr.  254. 

A  partition  of  land  held  by  three  brothers 
as  tenants  in  common  was  made  by  mutual 
release  deeds.  The  deeds  releasing  tin- 
interests  of  one  of  the  tenants  in  the  land 
divided  and  set  off  to  his  two  brothers,  were 
not  recorded  within  fifteen  days,  as  required 
by  Gen.  Stat.,  p.  855,  sec.  14,  to  make  them 
valid  against  a  subsequent  judgment  credi- 
tor of  the  transferrer.  HELD,  that  no  equity 
arose  in  favor  of  the  grantees  as  against  the 
judgment  creditor  to  have  any  further  con- 
veyance from  the  judgment  debtor. — H.  C. 
Tack  Co.  vs.  Avers.  1 1  Dick.  56. 

A  chain  of  title  to  land  showing  the  title 
in  a  father,  and  a  devise  by  him  to  three  sons 
as  tenants  in  common,  and  release  deeds 
from  two  of  the  sons  to  the  third,  conveying 
their  title  in  a  divided  one-third  of  the  land, 
is  not  sufficient  to  charge  a  purchaser  making 
an  examination  thereof  with  notice  that  the 
land  has  been  partitioned  among  the  three 
sons  by  mutual  release  deeds. — Ibid. 

Gen.  Stat.,  p.  855,  sec.  14,  provides  that 
"every  deed  or  conveyance  of  land  which 
shall  not  be  recorded  within  fifteen  days 
after  its  execution  and  delivery  shall  be  void 
and  of  no  effect  against  a  subsequent  judg- 
ment creditor  or  bona-fide  purchaser,  or 
mortgagee  for  a  valuable  consideration,  not 
having  notice  thereof."  HELD,  that  what- 
ever is  sufficient  to  charge  a  purchaser  with 
notice  is  sufficient  to  charge  a  judgment 
creditor. — Ibid. 

3.  Habendum  Clause. 

The  habendum  in  the  Stewart  deed  was 
"to  have  and  to  hold  the  said  above 
described  land  and  premises  with  the  appur- 
tenances unto  the  Morris  and  Essex  Railroad 
Company  and  their  successors  and  assigns 
forever,  for  all  the  purposes  mentioned  in 
said  act  of  incorporation  and  the  supple- 
ments thereto  passed  and  to  be  passed." 
HELD  — 

1.  That  the  qualifying  words  in  the 
habendum  clause  amount  simply  to  a  quali- 
fication of  the  fee  that  inured  to  the  com- 
pany by  the  operative  words  of  grant,  and 
that  the  estate  acquired  by  the  company 
was  a  qualified  fee  or  a  fee  simple  determin- 
able. 

2.  That  the  company  as  the  owner  of  a 
qualified  fee  has  the  same  rights  and  privi- 
leges in  the  estate  until  the  qualification 
upon  which  it  is  limited  is  at  an  end  as  if  it 
held  in  fee  simple;  that  in  the  meantime 
the    whole    estate    vested   in    the    grantee 
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subject  only  to  a  possibility  of  reverter  to 
the  grantor. — Pipe  Line  Co.  vs.  Delaware, 
Lackawanna  and  Western  Railroad  Co.,  33 
Vr.  254. 

4.  Conflicting  Conveyances. 

The  deed  from  Stewart  contained  a  stipu- 
lation that  the  company  should  erect  and 
forever  maintain  under  the  rails  of  their 
railroad  "a  suitable  wagon  road  or  crossing, 
which  shall  be  at  least  thirteen  feet  wide  by 
thirteen  feet  high,  so  as  to  enable  said 
Stewart  to  travel  and  cross  freely  between 
his  lands  on  each  side  of  said  granted 
premises."  The  Morris  and  Essex  Railroad 
Company  took  possession  of  the  land  con- 
veyed and  built  its  railroad  upon  it,  with  an 
embankment,  under  which  it  constructed 
an  undergrade  crossing,  with  masonry  abut- 
ments and  wing  walls,  of  the  height  and 
width  specified  in  the  company's  deed. 
The  company  completed  and  put  in  opera- 
tion its  road  in  1865.  and  operated  the  same 
continuously  until  December,  1868,  when  it 
demised  to  the  Delaware  and  Lackawanna 
and  Western  Railroad  Company,  by  a  lease 
validated  by  an  act  of  the  legislature,  its 
franchises,  together  with  all  its  lands,  real 
estate,  rights  of  way  and  all  other  property, 
for  the  full  term  of  the  continuance  of  its 
charter  and  all  renewals  thereof,  whereby 
the  title  of  the  Morris  and  Essex  Railroad  | 
Company  to  the  premises  in  question  be- 
came vested  in  the  Delaware,  Lackawanna 
and  Western  Railroad  Company,  the  plain- 
tiff. The  latter  company  from  that  time 
has  operated  and  is  still  operating  the  rail- 
road for  railroad  purposes.  The  condition 
upon  which  the  estate  granted  to  the  Morris 
and  Essex  Railroad  Company  would  be 
determined  has  not  arisen. — Pipe  Line  Co. 
vs.  Delaware,  Lackawanna  and  Western 
Railroad  Co.,  33  Vr.  254. 

The  trespass  complained  of  consisted  in 
the  excavation  of  the  soil  in  the  bottom  of 
the  "wagon  road  or  crossing"  under  the 
railroad  of  the  plaintiff  reserved  in  the 
Stewart  deed,  and  digging  in  trenches  and 
placing  herein  two  contiguous  lines  of  iron 
pipe,  extending  completely  across  the  lands 
of  the  railroad  company  and  forming  part 
of  the  pipe  line  of  the  defendant  company, 
which  they  are  using  as  part  of  their  pipe 
line  for  the  purpose  of  carrying  oil.  The 
defendants  justify,  in  the  first  place,  under 
a  deed  dated  August  30th,  1895,  made  by 
the  heirs  and  devisees  of  Stewart  to  Brecken- 
ridge.  The  premises  described  in  that  deed 
are  the  same  premises  conveyed  by  Stewart 
to  the  Morris  and  Essex  Railroad  Company 
in  1864.  HELD,  that  as  against  the  prior 
conveyance  to  the  Morris  and  Essex  Railroad 
Company  the  deed  from  the  heirs  conveyed 
no  title  to  Breckenridge. — Ibid. 

The  stipulation  in  the  deed  from  Stewart 
to  the  railroad  company  for  a  wagon  road 
or  crossing  operated  as  a  grant  of  an  ease- 
ment appurtenant  to  the  two  parcels  of 
land  retained  by  Stewart.  By  divers  mesne 
conveyances     these     two     parcels     became 


vested  in  Breckenridge.  HELD,  thai  the 
right  reserved  or  easement  granted  in  the 
deed  from  Stewart  to  the  railroad  company 
created  a  right  of  way  appurtenant  to  the 
two  parcels  of  land  retained  by  Stewart, 
which,  in  the  devolution  of  title  from 
Stewart  to  Breckenridge,  passed  to  the 
several  grantees  as  an  appurtenant. — Ibid. 

5.  Gen.  Stat.,  p.  880,  sec.  135. 

A  conveyance  of  leased  premises  without 
reservation  carries  with  it  (by  force  of 
"  conveyance,"  sec.  135)  the  grantor's 
right,  under  the  lease,  to  terminate  the 
tenancy. — Roberts  vs.  McPherson,  33  Vr. 
165      See  34  Id.  352. 

6.  Condition  Subsequent. 

An  owner  of  land  conveyed  a  parcel  of  it 
to  a  railroad  company.  The  consideration 
named  in  the  deed  was  the  covenants  and 
agreements  therein  contained,  to  be  done 
and  performed  by  the  company,  its  succes- 
sors and  assigns,  and  the  sum  of  $1,191  paid 
to  the  grantors.  The  condition  expressed 
in  the  deed  was  that  the  grantee  should 
forthwith  from  the  date  of  the  deed  begin 
to  and  lay  out,  make,  construct  and  keep 
in  repair  and  forever  thereafter  maintain 
a  double  track  railway  upon  and  over  the 
said  strip  of  land,  and  that  the  company 
should  make,  erect  and  build  within  three 
months  after  the  completion  of  laying  the 
tracks  over  the  route  of  the  said  railway 
company,  and  thereafter  maintain  a  pas- 
senger station  upon  the  aforesaid  piece  of 
land  where  the  same,  at  the  northwesterly 
part  thereof,  is  more  than  one  hundred  feet 
wide;  with  a  proviso  in  the  deed  that  if  the 
company  should  refuse  and  neglect  to  lay, 
make,  construct  and  keep  in  repair  and 
thereafter  maintain  a  double  track  railway 
over  and  upon  said  lands,  or  should  neglect 
or  refuse  to  locate,  build  and  maintain  there- 
after a  passenger  station  upon  the  portion 
thereof  as  therein  described  and  required, 
then  and  in  either  of  such  cases,  it  should  or 
might  be  lawful  for  the  parties  of  the  first 
part,  their  heirs,  executors,  administrators 
or  assigns,  to  reenter,  repossess  and  enjoy 
the  said  lands  and  premises  as  in  their  former 
estate.  HELD,  that  this  deed  conveyed 
a  fee  on  a  condition  subsequent. — Bouvier 
vs.  Baltimore  and  New  York  Railroad  Co., 
36  Vr.  313.      See  38  Id.  2S1. 

7.  Particular  Words  and  Phrases. 

A  deed  of  conveyance  made  by  the  owner 
of  a  tract  of  land  upon  a  portion  of  which 
was  located  a  fresh  water  lake,  by  which 
deed  he  conveyed  to  the  defendant  a  por- 
tion of  the  upland  adjoining  the  lake, 
"together  with"  certain  rights  and  privi- 
leges to  be  exercised  upon  the  waters  of 
the  lake  by  the  grantee,  her  heirs  and  as- 
signs. HELD,  to  grant  those  rights  and 
privileges  as  appurtenant  to  the  upland  and 
not  in  gross. — Mitchell  vs.  D'Olier,  39  Vr. 
375. 
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What   will    pass   by   certain   descriptive 
words  in  a  grant  will  be  excepted  bj    the 

same  descriptive  words  in  an  exception. — 

Ibid. 

8.  License  and  Easement. 

G.,  owning  a  tract  of  upland  and  also  a 
separate  tract  fronting  on  the  sea,  conveyed 
to  S.  and  his  heirs,  by  warranty  deed,  the 
tract  of  upland,  and,  after  describing  it  by 
metes  and  bounds,  continued  as  follows: 
"Together  with  the  free  use  and  full  right 
of  sufficient  land  on  my  sea  front  for  bathing 
purposes,  with  the  right  to  enter  thereon, 
erect  bath-houses  and  use  the  same  free  of 
charge,  undisturbed  at  any  time."  HELD, 
that  by  this  deed  G.  gave  to  S.  an  easement 
of  way  over  his  land  to  the  sea,  and  also  that 
tlie  right  given  to  erect  bath-houses  and  use 
t  he  same  free  of  charge,  undisturbed  at  any  1 
time,  was  a  license  merely  which  was  re- 
v.  iked  both  by  the  death  of  the  parties  and  I 
l>v  a  subsequent  conveyance. —  Eckert  vs. 
Peters,  10  Dick.  379. 

9.  Rule  in  Shelley's  Case. 

A  conveyance  was  made,  in  1851,  in  fee- 
to  trustees,  declaring  the  following  trusts: 
"First.  To  permit  Elizabeth  Martling  (now- 
living)  to  have,  receive  and  enjoy  the  rents, 
issues  and  profits  thereof  during  her  natural 
life,  free  from  the  control  of  her  present  or 
any  future  husband,  and  to  her  separate 
use,  subject,  however  to  the  limitations 
thereinafter  mentioned.  Second.  To  sell 
and  convey  in  fee  simple  the  whole  or  any 
part  thereof,  lease,  rent  or  mortgage  the 
same  or  any  part  thereof  to  such  person  or 
persons,  for  such  term  or  terms,  for  such 
sum  or  sums,  and  on  such  conditions  as  the 
said  Elizabeth,  by  writing  under  hand  of 
her  own  free  will  may  direct.  Third.  In 
case  of  a  sale  and  conveyance  as  aforesaid 
to  invest  the  net  proceeds,  after  paying  said 
encumbrances,  upon  good  and  sufficient 
security,  and  pay  her,  the  said  Elizabeth, 
the  interest  accruing  thereon  yearly  and 
every  year,  or  to  reinvest  said  net  proceeds 
in  the  purchase  of  other  real  estate,  as  the 
said  Elizabeth  by  writing  may  direct,  to  be 
held  according  to  the  trusts  in  the  said  deed 
declared.  Fourth.  In  further  trust,  to  sell 
and  convey,  if  necessary,  the  whole  or  any 
part  of  said  premises  to  pay  off,  satisfy  and 
discharge  the  encumbrances  now  being  and 
existing  on  the  same  as  aforesaid.  Fifth. 
In  further  trust,  upon  the  death  of  the  said 
Elizabeth  to  convey  the  lands  held  under 
the  trusts  therein  declared,  or  such  parts 
thereof  as  may  then  remain,  or  if  the  same 
shall  have  been  sold,  to  dispose  of  the  pro- 
ceeds thereof  unto  such  person  or  persons 
as  the  said  Elizabeth,  by  writing  in  the 
nature  of  a  last  will,  executed  by  her  in  her 
lifetime,  may  have  appointed  and  directed, 
and  in  default  of  such  appointment  unto 
her  heirs-at-law  or  next  of  kin.  as  may  be." — 
Martling  vs.  Martling,  10  Dick.  771. 

The  trustees  are  both  dead  and  the  heir 


of  the  survivor  is  an  infant.  On  bill  to  de- 
clare the  trust  extinguished  and  to  compel 
conveyance  to  Elizabeth  Martling.  who  i- 
nowawidow.     HELD, — 

1.  The  trustees,  by  force  of  the  convey- 
ance, took  a  legal  estate,  the  trust  not  being 
uses  executed  by  the  statute  of  uses  so  as 
to  transfer  the  legal  estate  to  the  cestui  que 
use. 

2.  The  legal  estate  being  in  the  trustees, 
ainl  equitable  estate  vested  in  Mrs.  Martling. 

3.  The  trust  is  a  continuing  trust  until 
completely  executed,  and  the  legal  estate 
will  remain  in  the  trustees  until  the  trust 
estate  is  transferred  to  the  devisees,  heir-at- 
law  or  next  of  kin  of  Mrs.  M.  the  persons 
ultimately  entitled. 

4.  The  power  to  sell  and  convey,  coupled 
with  the  words  directing  the  trustees  to 
invest,  &c.,  and  pay  interest.  &e.,  or  rein- 
vest the  proceeds  in  real  estate,  A'-.,  to  be 
held  according  to  the  original  trust,  imports 
a  -ale  for  a  consideration — a  bona-fide  price. 

5.  The  rule  in  Shelley's  case  applies  as 
well  to  equitable  estates  as  to  legal  estates, 
and  a  limitation  which  in  a  legal  estati 
would  create  a  fee  will  have  like  effect  with 
respect  to  an  equitable  estate.  Cushing  vs. 
Blake,  3  Stew.  Eq.  689. 

6.  The  rule  in  Shelley's  case  is  a  rule  of 
positive  law  and  not  of  construction. 
Where,  upon  the  construction  of  a  grant  or 
devise,  the  rule  is  found  to  be  applicable, 
it  cannot  be  controlled  by  an  expression  of  a 
contrary  intent.  But  whenever  the  rule  in 
Shelley's  case  is  invoked  a  preliminary  ques- 
tion arises,  whether  the  word  "heir-."  fal- 
lowing an  estate  of  freehold,  indicate-  suc- 
cession to  the  estate  of  the  ancestor  by  his 
descendants,  but  it  may  be  a  succession  by 
descent  creating  either  an  estate  in  fee  or 
in  tail  in  the  ancestor,  or  the  selection  of 
those  persons  who  by  the  canons  of  descent 
would  be  heirs  as  a  mere  designatio  person- 
arum  of  the  objects  of  the  grantor's  or 
testator's  .bounty,  in  which  event  the  heir 
or  heirs  take  by  purchase.  Whether  the 
word  "heirs"  is  used  in  its  technical  sense 
or  in  the  limited,  restrictive  and  untechnical 
sense,  intending  to  point  to  such  individual 
person  as  should  be  heir  or  heir  of  the  body 
of  the  tenant  for  life  at  the  moment  of  his 
decease,  is  a  matter  of  construction  of  the 
grant  or  devise  by  the  ordinary  rules  of 
interpretation. 

8.  In  applying  the  rules  of  construction, 
the  fact  that  the  estate  of  the  ancestor  is 
expressly  for  life  only  and  no  longer,  or  that 
he  shall  not  sell  or  dispose  of  the  estate  for 
any  longer  time  than  his  life,  and  like  ex- 
pressions applied  to  the  estate  of  the  tenant 
for  life,  will  not  prevent  the  application 
of  the  rule  in  Shelley's  case.  Nor  will  an 
unexecuted  power,  which  if  executed  would 
divert  the  estate  from  the  channel  of  suc- 
cession indicated  by  the  words  of  grant  or 
devise,  of  itself  supersede  the  rule  in 
Shelley's  case. 

9.  The  construction  to  determine  the 
meaning  of  the  testator  or  donor  in  using 
the  word  "heirs"  will  be  from  the  lansuase 
of  the  entire  instrument,  and  if  it  appears 
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from  it  that  the  grantor  or  devisor  did  not 
use  the  word  "heirs"  in  its  technical  sense, 
but  in  its  popular  sense,  the  word  "heirs" 
will  be  construed  in  its  untechnical  sense 
as  a  word  of  purchase  and  not  of  limitation. 
10.  On  a  construction  from  the  entire 
trust  contained  in  the  deed  in  question,  the 
persons  who  are  to  take  in  succession  as 
heirs  at  law  or  next  of  kin  are  to  be  ascer- 
tained as  of  the  time  of  Mrs.  Martling's 
death,  and  the  word  "heirs"  is  not  a  word 
of  limitation,  but  a  designatio  personarum 
of  those  who  should  be  her  heirs  at  the 
moment  of  her  death,  and  consequently 
Mrs.  Martling  took  only  an  estate  for  life. — 
Ibid. 

10.  Restrictions. 

A  church  agreed  with  certain  persons, 
desirous  of  organizing  a  cemetery  associa- 
tion and  laying  out  a  cemetery  on  land  of 
the  church,  to  convey  the  land,  with  the 
reservation  of  the  right  to  reserve  one-half 
acre,  to  be  chosen  by  it.  "for  the  purpose 
of  a  church  building; "  and  pursuant  thereto 
it  conveyed  the  land  to  T.  and  V.,  two  of 
the  persons,  who  at  the  same  time  executed 
a  declaration  of  trust,  declaring  that  they 
held  the  land  in  trust  for  the  actual  pur- 
chasers (naming  them),  and  as  to  one-half 
acre,  to  reconvey  it  to  the  church  trustees, 
when  it  should  be  located  by  them,  "for  a 
church  site."  Thereafter  the  trustees  lo- 
cated the  one-half  acre  by  resolution  recit- 
ing that  they  had  been  requested  to  locate 
the  site  to  be  reserved  for  the  purpose  of  a 
church  according  to  the  condition  imposed 
by  the  resolution  of  the  congregation 
authorizing  the  sale.  Subsequently  T.  and 
V.  deeded  the  land,  except  the  one-half  acre, 
to  the  cemetery  association;  the  deed  recit- 
ing "the  remaining  half  acre  *  *  *  having 
been  reconveyed  to  the  church  pursuant 
to  the  contract;  they  having  located  and 
designated  the  half  acre,  agreeable  to  the 
condition  of  the  original  sale,  as  that  part 
of  said  premises  which  they  have,  since  the 
conveyance  made  by  them,  resolved  to 
reserve  for  church  purposes."  At  the  same 
time  T.  and  V.  conveyed  the  one-half  acre 
to  the  church,  the  deed  reciting  that  it  had 
been  "reserved  as  a  site  for  a  church,"  and 
was  reconveyed  "for  that  purpose,"  and 
that  "the  party  of  the  second  part  hereby 
consent  and  agree  that  the  said  premises 
shall  be  used  and  occupied  for  a  church." 
HELD,  that  such  restriction  inured  to  the 
benefit  of  the  cemetery  association,  as  owner 
of  the  adjoining  land,  in  the  absence  of 
evidence  that  T.  and  V.  were  owners  of  any 
such  land;  that  T.  and  V.  had  no  right  to 
release  the  church  from  such  restriction; 
and  that,  they  having  given  a  release,  the 
church  would  be  enjoined  from  selling  the 
land  for  any  other  purpose — the  declaration 
of  trust  and  books  of  the  church  not  being 
matters  of  public  record,  so  as  to  give  notice 
to  a  purchaser  that  the  restriction  inured  to 
the  benefit  of  the  association. — Fairmount 
Cemetery  Association  vs.  First  Presbyterian 
Church,  15  Dick.  142. 


1 1.  Obscure  and  Ambiguous  Clauses. 

Where  a  deed  shows  that  such  owners  are 
actuated  by  a  common  purpose  to  carry 
into  effect  by  their  joint  action  a  general 
plan  for  the  mutual  benefit  of  themselves 
and  of  the  public,  the  expressions  of  the 
deed,  if  obscure  or  ambiguous,  will  be  con- 
strued, if  possible,  to  fulfill  the  common 
purpose  of  the  grantors. — Atlantic  City  vs. 
New  Auditorium  Pier  Co.,  IS  Dick.  644. 

A  deed  was  made,  acknowledged  and 
delivered  to  a  city.  It  relocated  portions 
of  the  site  of  a  public  right  of  way.  A 
clause  provided  that  as  soon  as  the  city 
should,  by  resolution,  accept  the  deed  and 
cause  it  to  be  recorded,  all  the  city's  rights 
in  the  old  site  should  revert  to  the  grantor. 
The  city,  before  the  date  of  the  resolution 
of  acceptance  and  the  recording  of  the  deed, 
entered  into  possession  of  the  new  portions 
of  the  way.  HELD,  the  clause  will  not  be 
held  to  have  postponed  the  time  when  the 
deed  operated  as  a  conveyance  of  the  new 
portions  of  the  site  of  the  way,  until  the 
passage  of  the  formal  resolution  of  accept- 
ance, &c.  That  clause  had  its  full  effect 
when  it  fixed  the  date  on  which  the  old 
portions  of  the  site  of  the  way  should  revert 
to  the  possession  of  the  grantors. — Ibid. 

It  is  provided  in  a  conveyance  of  a  strip 
of  sixty  feet  of  land  by  defendants  to  the 
complainant  that  the  defendants  shall  not 
be  prohibited  from  building  a  pier  in  front 
of  their  property  and  connecting  the  same 
to  the  new  walk  about  to  be  erected  by  the 
complainant  on  said  strip  of  land,  and  upon 
the  further  condition  that  the  said  pier 
shall  be  at  least  one  thousand  feet  in  length, 
extending  into  the  ocean  beyond  the  pre- 
sent sixty  feet  wide  strip,  and  constructed 
of  iron  or  steel,  and  that  the  defendants 
shall  not  permit  the  sale  of  any  commodity 
upon  the  same,  and  be  confined  to  charging 
only  an  entrance  fee.  HELD,  that  this 
proviso  in  all  its  parts  applies  only  to  a  pier 
erected  in  the  future,  and  has  no  relation 
to  a  pier  existing  at  the  time  of  the  said 
conveyance. — Atlantic  City  vs.  Young  & 
McShea  Amusement  Co.,  IS  Dick.  831. 


IX.  INCORPOREAL  RIGHTS. 

Incorporeal  rights  thus  held  as  appurten- 
ant to  land  will  pass  upon  a  conveyance  of 
the  dominant  tenement  although  not  men- 
tioned in  the  deed  of  conveyance. — Mitchell 
vs.  D'Olier,  39  Vr.  375. 

Where  a  deed  shows  on  its  face  that  it  is 
intended  to  relocate  the  site  of  a  right  of 
way,  to  return  the  old  site  to  the  owners  of 
the  fee,  and  to  substitute  a  new  site  in  its 
place,  and  the  words  of  the  deed  are  apt 
and  proper  to  accomplish  the  intent  of  the 
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parties,  the  deed  will  be  given  that  effect. — 
Atlantic  Citv  vs.  New  Auditorium  Pier  Co., 
IS  Dick.  644. 

Such  a  deed  will  not  be  held  effectual  to 

discharge  the  old  site  from  the  easement  of 
the  way,  but  ineffectual  to  substitute  the 
new  site  in  its  place.- — Ibid. 

An  owner  of  lands  bordering  upon  'high 
water  mark  in  the  tide  waters  of  this  state, 
who  has  not  obtained  the  state's  title  to  the 
lands  lying  in  front  of  his  property  and 
below  high  water  mark,  has  no  power  to 
charge  the  latter  with  any  easement  which 
will  be  forceful  against  a  subsequent  grant 
by  the  state  of  its  title  in  those  lands. — Ibid. 

In  the  absence  of  power  conferred  on 
executors  by  a  will  to  do  so,  a  clause  in  a 
deed,  made  by  them  granting  an  easement 
in  adjacent  property  for  the  benefit  of  the 
purchaser  of  an  adjoining  tract  is  nugatory. 
— Rockafellar  vs.  Prall,  23  N.  J.  L.  J.  147. 
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I.  FORM. 
1.  Statutory  Regulations. 

To  sustain  a  judgment  under  the  act  (Gen. 
Stat.,  p.  1206)  there  must  be  a  conviction  in 
the  form  prescribed  bv  the  supplement  of 
1888.  Gen.  Stat.,  p.  1642,  pi.  41.— McEwan 
vs.  Board  of  Health.  32  Vr.  468. 

Where  the  statute  fixes  the  precise 
penalty  and  provides  that  it  shall  be  paid 
into  the  treasury  of  the  state,  a  judgment 


that  "the  defendant  has  violated  tin-  statute 
and  that  he  pay  the  sum  of  fifty  dollars 
to  be  disposed  of  as  the  law  direct 
sufficient. — Vandegrift  vs.  Meihle,  37  Vr.  92. 

Where  no  discretion  is  vested  in  the  jus- 
l  i'c.  it  is  sufficient  if  the  conviction  provides 
that  the  penalty  is  to  go  as  the  law  direct-. — 
Ibid. 

Where  a  penalty  is  laid  by  a  penal  statute 
or  ordinance  and  there  is  a  proviso  in  the 
section  so  fixing  the  penalty  which  exi 
out  of  the  section  certain  places,  things  or 
persons,  the  complaint  must  contain  pro- 
per averments  to  show  that  the  person 
sought  to  be  summarily  punished  was  not 
within  the  exception,  otherwise  a  conviction 
upon  it  cannot  be  sustained. — Crosson  vs. 
Rutherford,  37  Vr.  120. 

2.  Record. 

In  a  summary  proceeding  for  a  penalty 
the  conviction  must  on  its  face  sustain  the 
legal  propriety  of  the  judgment  founded 
upon  it. — Marinelli  vs.  Schneider.  32  Vr.  177. 
See  33  Id.  739. 

The  proceeding  under  an  ordinance  for 
the  violation  thereof  authorized  to  be  taken 
before  a  mayor,  police  justice,  recorder, 
justice  of  the  peace  or  other  magistrate,  is 
summary  in  its  character,  and  must  be  in 
conformity  with  the  statute  and  the  con- 
viction must  set  forth  the  offence  with  which 
the  offended  is  charged,  the  names  of  the 
witnesses,  sufficient  of  the  evidence  to  show 
what  offence  was  committed,  of  what  offence 
there  was  a  conviction  and  the  judgment 
thereon.  Without  these  essentials  the  con- 
viction is  a  nullity.  A  mere  transcript  of 
the  proceedings  before  the  magistrate  is  not 
sufficient.  There  must  be  a  formal  convic- 
tion containing  the  essentials  required  by 
law. — Massinger  vs.  Millville,  34  Vr.  123. 

Convictions  in  summary  proceedings  un- 
der a  special  powyer  given  to  a  magistrate 
must  show  everything  necessary  to  such 
conviction. — Schlachter  vs.  Stokes,  34  Vr. 
138. 

A  summary  conviction,  which  does  not 
contain  the  evidence  upon  which  it  was  had. 
is  fatallv  defective. — Kolb  vs.  Boonton,  35 
Vr.  163. 

Conviction  in  summary  proceedings  means 
the  establishment  of  the  fact  of  guilt.  If 
this  is  arrived  at  by  proof,  the  proof  must 
be  set  out  in  the  conviction.  If  it  is  arrived 
at  by  a  plea,  the  plea  must  be  set  out,  and 
if  not  challenged  as  record  or  as  to  its  legal 
results,  the  judgment  based  upon  it  is  sound. 
— Marcovitz  vs.  Collins,  36  Vr.  193. 

A  record  of  conviction  in  the  police  court 
of  Jersey  City  for  the  violation  of  a  city 
ordinance,  which  contains  only  the  follow- 
ing, viz.:  "Witnesses,  officer  Rooney,  ser- 
geant  Snow,  officer  Graf;  defence,  Christo- 
pher Neihaus,  guilty,  S25  fine,"  is  bad,  even 
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under  the  statute  simplifying  what  the  re- 
cord need  show  in  police  courts  of  cities. — ■ 
Jersey  City  vs.  Neihaus,  37  Vr.  554. 

Proceedings  in  a  police  court  for  violation 
of  a  city  ordinance  are  of  a  summary  nature, 
and  the  conviction  must  recite  the  facts 
necessary  to  show  a  legal  conviction. — 
Elizabeth  vs.  Central  Railroad  Co.,  37  Vr. 
568. 

The  "judgment,"  so  called,  returned  in 
this  case  does  not  show  the  charge  against 
the  defendant,  or  that  the  magistrate  found 
the  defendant  guilty  of  any  offence. — Ibid. 

In  summary  proceedings  the  record  of  con- 
viction must  show  with  precision  of  what 
offence  the  accused  was  convicted. — Asbury 
Park  vs.  Layton,  40  Vr.  559. 

Where  a  conviction  for  a  violation  of  an 
ordinance  fails  to  set  out  the  offence  of 
which  the  defendant  is  convicted,  and  the 
names  of  the  witnesses  sworn  on  the  trial, 
the  judgment  will  be  set  aside. — Leek  vs. 
Kreps,  41  Vr.  120. 

Whatever  the  style  of  action,  a  summary 
conviction  by  an  inferior  magistrate  on  a 
penal  statute  or  ordinance  cannot  be  sup- 
ported, unless  a  record  thereof  be  made 
showing  all  the  requisites  of  a  legal  trial 
and  conviction. — Orange  vs.  McConnell,  42 
Vr.  418. 

The  record  of  a  proceeding  in  the  recor- 
der's court  of  East  Orange  for  a  violation  of 
an  ordinance  shows  simply  that  at  the  return 
of  the  summons  "the  defendant  appeared 
and  pleaded  guilty,  and  paid  the  penalty  of 
$10."  Quaere.  Does  this  record  show  a 
conviction  of  the  defendant  or  an  adjudica- 
tion by  which  he  is  aggrieved? — East  Orange 
vs.  Richardson,  42  Vr.  458. 

3.  Amendments. 

Where  the  conviction  fails  to  set  out  evi- 
dence sufficient  to  support  the  judgment, 
the  defendant  in  certiorari  will  not  be  per- 
mitted by  an  amended  return  to  show  a 
different  conviction. — Marinelli  vs.  Schnei- 
der, 32  Vr.  177.     See  33  Id.  739. 


A  conviction  before  the  recorder  of  Atlan- 
tic City  for  violation  of  an  ordinance  fixing 
the  fees  for  mercantile  licenses  held  to  be 
warranted  by  the  evidence. — Atlantic  City 
vs.  Goldstein,  38  Vr.  517. 

A  city  ordinance  providing  that  no  junk- 
men or  others  shall  attach  any  bell  to  any 
horse  or  wagon,  or  use  any  noise  creating 
device  for  the  purpose  of  attracting  public 
attention  or  procuring  business,  is  directed 
at  street  chapmen  and  hawkers,  and  the  use 
of  the  reprobated  noise  to  procure  business 
is  of  the  essence  of  the  offence.  A  com- 
plaint that  the  owner  of  a  horse  and  wagon 
used  a  string  of  bells  which  caused  a  noise 
in  a  public  street,  does  not  charge  the  offence 
created  by  such  ordinance,  and  a  conviction 
based  upon  a  plea  of  guilty  to  the  charge 
made  by  such  complaint  cannot  be  sustained. 
— Bray  vs.  Damato,  41  Vr.  583. 


II.  EVIDENCE  TO  SUPPORT. 

The  city  judge  of  Plainfield  having,  upon 
a  complaint  against  prosecutor  for  the  viola- 
tion of  an  ordinance  of  that  city,  issued  his 
warrant  for  prosecutor's  arrest,  and  upon 
the  return  of  the  warrant  and  a  plea  of  not 
guilty,  having  held  prosecutor  under  bond 
for  appearance  for  trial  at  a  specified  day 
at  the  city  court  room,  was  without  power 
to  enter  in  the  record  a  confession  made  to 
the  judge  by  prosecutor,  in  the  privacy 
of  the  judge's  office  and  to  make  such  con- 
fession the  sole  ground  of  prosecutor's  con- 
viction.— Watson  vs.  Plainfield.  31  Vr.  2(30. 


III.  WAIVER  OF  OBJECTIONS. 

Quaere.  Where  a  defendant  pleads  guilty 
to  a  violation  of  a  municipal  ordinance,  does 
he  not  thereby  admit  the  legal  adoption  of 
the  ordinance? — East  Orange  vs.  Richard- 
son, 42  Vr.  45S. 

In  summary  proceedings  before  the  re- 
corder of  a  borough,  under  the  General  Bor- 
ough act  (Pamph.  L.,  1897,  p.  282,  sees.  10- 
13),  the  objections  that  defendant  was  ar- 
rested without  warrant  and  that  no  com- 
plaint had  been  made  against  him  prior  to 
his  arrest,  are  abandoned  by  defendant's 
express  consent  to  waive  all  benefits  of  these 
informalities  and  to  go  to  trial  upon  the 
merits  of  a  complaint  filed  after  his  arrest. — ■ 
North  Plainfield  vs.  Goodwin,  43  Vr.  146. 


IV.  REVIEW  OF. 

Under  the  laws  relating  to  Plainfield  a 
conviction  so  rendered  is  reviewable  by 
certiorari. — Watson  vs.  Plainfield,  31  Vr. 
260. 

The  supplement  to  the  act  providing  for 
the  review  of  summary  convictions,  which 
was  passed  March  31st,  1890  (Gen.  Stat.,  p. 
1206),  is  rendered  invalid  by  article  4,  sec- 
tion 7,  paragraph  4  of  the  state  constitution, 
because  the  object  of  the  law  is  not  expressed 
in  its  title.— Plainfield  vs.  Hall,  32  Vr.  437. 

In  reviewing  a  summary  conviction,  if 
there  was  legal  evidence  before  the  court 
below  upon  which  the  certified  judgment 
can  be  based,  this  court  will  not  reverse 
because  the  evidence  would  lead  it  to  a  dif- 
ferent conclusion. — Vandegrift  vs.  Meihle, 
37  Vr.  92. 


miil'ui:  \i  kins 
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In  the  reviewby  certiorari  of  a  summary 
conviction  had  before  a  magistrate,  where 

the  original  return  to  the  writ  fails  to  show 
of  what  offence  the  prosecutor  was  found 
guilty,  and  the  evidence  upon  which  the 
conviction  was  based,  it  is  proper  practice 
for  this  court,  upon  a  suggestion  of  diminu- 
tion of  the  record,  to  make  a  rule  for  a 
further  return,  thereby  calling  upon  the 
court  below,  to  make  certificate  to  this  ci  lurt 
with  respect  to  the  matters  in  which  the 
original  return  is  defective. — North  Plain 
held  vs.  Goodwin,  43  Vr.  146. 
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4.  Right  to  Accumulated  Profits 

and  Dividends. 

5.  Equitable  Estoppel. 

6.  General  Powers. 

7.  Subscription  and  Purchase. 

8.  Action  By. 

9.  Liability  for  Unpaid  Stock. 

10.  Effect  of  By-Laws. 

11.  Return  of  Stock. 

V.  OFFICERS. 

1.  Election. 

2.  Power. 

3.  Acknowledgment  of 

Contract. 

VI.  DIRECTORS. 

1.  Election. 

2.  Powers. 


3.  Interest  in  Contracts. 

4.  Liability. 

5.  Rights. 

VII.  FRANCHISES. 

See  Franchises. 

VIII.   POWERS. 

1.  To  Convey. 

2.  Implied. 

3.  Ultra  Vires. 

4.  Equitable  Estoppel. 

5.  To  Purchase  or  Increase 
Stock. 

6.  Issue  Accommodation  Paper. 

7.  Conversion  and  Substitution 

of  Stock. 

8.  Distributing  Assets  and  Divi= 

dends. 

9.  Voting  on  Stock. 

IX.  GENERAL  LIABILITY. 

1.  Torts. 

2.  Obligations. 

3.  Ratification,  Acceptance  and 

Acquiescence. 

X.  DE  FACTO. 

XL  ACTIONS. 

1.  Against  Receiver. 

2.  Process. 

3.  Pleading  and  Defence. 

PROMOTERS. 

TAXATION. 

1.  Capital  Stock. 

2.  Exemptions. 

3.  Capital. 

XIV.  CONSOLIDATION. 
XV.  DISSOLUTION. 

XVI.   FOREIGN  CORPORATIONS. 

1 .  Transactions  in  State. 

2.  Process. 

3.  Actions. 

4.  Powers. 
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1.  Pleading  and  Practice. 

a.  Plea  in  Bar. 

b.  Setting  Aside  Judgment. 
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c.  Determination  and  Filing 

of  Claim. 

d.  Sale  of  Property. 

e.  Amendment  of  Orders. 

f.  Parties. 

g.  Jurisdiction. 

h.  Multifariousness. 
i.  Injunction. 
j.  On  Barring  Creditors. 

2.  Preferences. 

a.  Judgment  by  Confession. 

b.  Mortgage. 

c.  Directors'  Claims. 

d.  Notes. 

3.  Receiver. 

a.  Power  to  Assign  Lease. 

b.  Appointment  and  Compen- 

sation. 

c.  Action  by  and  Power  of. 

d.  Title  of. 

4.  Status  of  Creditors. 

a.  Unrecorded  Mortgage. 

b.  Beneficial  Interest  in 

Claims. 

c.  After  Discharge  of  Re- 

ceiver. 

d.  Action  Against  Receiver. 

e.  Preferred  Creditors. 

f.  Officer  of  Corporation. 

g.  Secured  Creditor. 
h.  Bondholders. 

i.  Money  Loaned  for  Wages. 
j.  Stockholders. 
k.  Of  Two  Corporations. 
1.  Creditors  of  Insolvent 
Bank. 
m.  Assignee  of  Mortgagor. 
n.  Assignee   of  Employes' 

Wages  or  Claims. 
o.  As  Affected  by-  Knowledge 
of  Insolvent. 

5.  Taxes  and  License  Fee. 

6.  Reformation  of  Instruments. 

7.  Liability  of  Stockholders. 

Cross  References.    Associations;  Mar= 

shading  Assets;  Municipal 

Corporations. ' 


I.  INCORPORATION. 
1.  Fees. 

Under  section  114  of  the  Corporation  act 
of  1890  a  corporation  extending  its  cor- 
porate existence  is  required  to  pay  the  same 
fees  as  fixed  for  the  original  certificate  of 
incorporation,  and  is  not  relieved  of  this 
obligation  by  extending  its  corporate  ex- 
istence under  the  form  of  "an  amended 
certificate  of  organization." — National  Lead 
Co.  vs.  Dickinson,  41  Vr.  596.     .4.  43  Id.  313. 


2.  Amendment  of  Certificate. 

The  statute  authorizing  a  corporation, 
with  the  assent  of  a  majority  in  interest  of 
its  stockholders,  to  amend  its  certificate  of 
incorporation  as  of  date  of  the  recording 
and  fifing  of  the  original,  does  not  authorize 
a  corporation  to  reduce  the  rate  of  dividend 
expressed  in  a  preferred  stock  certificate, 
where  the  company  reserved  no  power 
either  in  its  certificate  of  incorporation  or 
the  certificate  of  stock  to  change  such  rate, 
since  such  alteration  would  impair  the 
obligation  of  the  contract  with  the  stock- 
holder.— Pronick  vs.  Spirits  Distributing 
Co.,  13  Dick.  97 

Where  a  corporation  made  an  agreement 
with  another  by  which  the  former  was  to 
reduce  the  dividends  payable  on  its  pre- 
ferred stock,  and  the  latter  was  to  pay  such 
reduced  dividend  direct  to  the  stockholders, 
the  alteration  of  the  certificate  of  incorpora- 
tion of  the  former  so  as  to  provide  for  such 
reduced  dividend  will  be  enjoined  at  the 
instance  of  a  non-assenting  holder  of  pre- 
ferred stock,  since  his  legal  remedy  would 
be   inadequate. — Ibid. 

The  procedure  for  changing  a  mutual 
insurance  company  into  a  joint  stock  com- 
pany, under  that  act,  indicated. — Schwarz- 
waelder  vs.  German  Insurance  Co.,  14  Dick. 
589. 

Under  the  amendment  of  the  Insurance 
Companies  act,  which  was  passed  March 
6th,  1899,  a  mutual  insurance  company 
organized  in  1893  cannot  transform  itself 
into  a  joint  stock  company  against  the  will 
of  a  member  who  acquired  membership  by 
contract  with  the  company,  made  before 
the  passage  of  that  amendment. — Ibid. 

3.  Name  and  Infringement  of. 

The  defendant  The  American  Glucose 
Sugar  Refining  Company  was  restrained 
from  using  such  corporate  name  on  the 
ground  that  it  was  an  infringement  of  a 
corporate  name  within  the  provisions  of 
sec.  8  of  the  Corporation  act,  at  the  suit  of 
the  Glucose  Sugar  Refining  Company. — Glu- 
cose Sugar  Refining  Co.  vs  American  Glu- 
cose Sugar  Refining  Co.,  22  N.  J.  L.  J.  147. 

A  corporation  incorporated  to  conduct  a 
business  apparently  in  competition  with 
that  of  an  inventor  and  a  corporation  already 
using  his  name,  incorporated  his  surname  in 
its  own,  basing  its  right  to  use  the  same  on 
an  alleged  grant  from  his  son,  but  it  was 
apparent  that  it  sought  the  use  thereof  on 
account  of  the  great  prestige  attached 
thereto,  and  not  on  account  of  any  connec- 
tion with  the  son  or  prestige  connected  with 
his  name.  HELD,  that  the  son  had  no 
right  to  make  such  grant. — Edison  Storage 
Battery  Co.  vs.  Edison  Automobile  Co.,  1 
Rob.  44. 
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II.  CHARTER. 

1.  Construction. 

The  common  council  of  Dover  is  without 
power  to  grant  leave  to  a  corporation 
organized  under  the  general  law  of  this 
state,  entitled  "An  act  concerning  corpora- 
tions," to  lay  gas  pipes  and  operate  a  gas 
plant  in  Dover. — Richards  vs.  Dover,  32  Vr. 
400. 

The  Newark  Library  Association  has  both 
stock  and  stockholders,  and  is  therefore 
within  the  forty-second  section  of  the  Cor- 
poration act  of  1896.  Pamph.  L.,  p.  291. — 
In  re  Newark  Library  Association,  35  Vr. 
217.     See  265. 

Where  a  public  duty  is  imposed  upon  a 
corporation  by  its  charter  it  cannot  relieve 
itself  of  that  duty  by  leasing  its  property 
and  franchises  under  a  general  legislative 
authority  to  lease. — Ryerson  vs.  Morris 
Canal  and  Banking  Co.,  42  Vr.  381. 

A  certificate  of  incorporation  filed  under 
tlic  act  concerning  corporations  (Revision 
of  1896),  cannot  include  powers  of  a  banking 
corporation,  or  those  of  a  trust  company, 
or  such  as  are  intended  to  derive  profit  from 
the  loan  and  use  of  money. — McCarter, 
Attorney-General  vs.  Imperial  Trustee  Co., 
43  Vr.  42. 

A  trading  or  manufacturing  corporation 
until  its  charter  is  annulled  by  such  a  pro- 
ceeding at  law,  has  the  same  authority  as 
an  individual  trader  or  manufacturer  to  sell 
or  consign  its  goods,  to  select  its  selling 
agents  and  to  impose  conditions  as  to  whom 
they  shall  sell  and  the  terms  upon  which  they 
shall  sell. — Attorney-General  vs.  American 
Tobacco  Co.,  10  Dick.  352.     A.  1 1  Id.  847. 

A  In  itel  company,  a  corporation,  has  power 
to  sell  and  convey  its  real  estate  by  virtue 
of  P.  L.  of  1896,  p!  277,  providing  that  every 
corporation  may  hold,  purchase  and  convey 
such  real  estate  as  the  purposes  of  the 
corporation  shall  require,  not  exceeding  the 
amount  limited  by  its  charter,  although  such 
power  of  sale  is  not  clearly  expressed  in  its 
charter. — Freeman  vs.  Sea  View  Hotel  Co., 
12  Dick.  68. 

A  hotel  company's  charter  authorized  it 
to  purchase  land  and  maintain  a  hotel  at  or 
near  Atlantic  City,  which  it  did.  Its  busi- 
ness became  unprofitable  at  its  location,  and 
it  sold  the  property  and  purchased  at  another 
place  in  the  city.  HELD,  that  the  company 
could  make  the  purchase,  there  being 
nothing  in  its  charter  restricting  it. — Ibid. 

Corporations  are  authorized  by  statute 
to  issue  common  and  preferred  stock,  which 
provides  that  the  holders  of  the  latter  shall 
be  entitled  to  receive  a  fixed  yearly  dividend, 
to  be  expressed  in  the  certificate.  Pursuant 
to    its   certificate   of   incorporation,    which 


authorized  it  to  issue  preferred  stock  entitled 

to  a  certain  dividend,  if  earned,  without 
reservation  of  any  right  of  the  stockholders 
to  modify  such  provisions,  a  corporation 
issued  certificates  of  preferred  stock,  entit- 
ling the  holders  to  the  dividends  named 
in  the  certificate  of  incorporation  without 
reservation.  HELD,  that  the  certificate 
of  incorporation  constituted  a  contract 
between  the  stockholders,  and  the  certificate 
of  shares  a  contract  between  the  stockholders 
and  the  company,  entitling  the  holder  to  the 
dividend  named  in  the  certificate,  which 
could  not  be  reduced  without  his  consent. — 
Pronick  vs.  Spirits  Distributing  Co.,  13  Dick. 
97. 

The  power  to  extend  the  existence  of  a 
corporation  beyond  the  period  fixed  by  its 
charter,  on  complying  with  the  statute  pro- 
viding therafor,  may  be  exercised  unless  il 
is  specially  excluded  by  its  charter. — Smith 
vs.  Eastwood  Wire  Manufacturing  Co.,  13 
Dick.  331. 

The  simple  statement,  in  affirmative 
language,  of  the  matters  required  by  section 
11  of  the  (New  Jersey)  act  concerning  cor- 
porations (April  7th,  187.5),  to  be  contained 
in  the  certificate  of  incorporation  of  a  com- 
pany, does  not  amount  to  such  a  limitation 
upon  the  future  action  of  its  stockholders 
as  will  prevent  a  change  in  the  purposes  of 
the  corporation  by  the  consent  of  two-thirds 
in  interest  of  its  stockholders  under  section 
33  of  the  same  act. — Meredith  vs.  New 
Jersey  Zinc  and  Iron  Co.,  14  Dick.  257.  .4. 
15  Id.  445. 

The  act  of  incorporation  of  the  United 
States  Steel  Corporation  requires  the  cor- 
poration to  pay  to  the  preferred  shareholders 
a  yearly  dividend  at  the  rate  of  seven  per 
cent,  per  annum,  in  quarterly  payments. 
By  the  terms  of  the  act  of  1902  said  corpora- 
tion cannot  take  advantage  of  its  provi- 
sions, unless  it  shall  have  continuously  de- 
clared and  paid  dividends  at  the  rate  of 
seven  per  cent,  on  the  preferred  stock,  for 
the  period  of  at  least  one  year  next  preceding 
a  meeting  called  to  avail  itself  of  the  act. 
The  meeting  was  held  May  19th,  1902;  a 
dividend  of  one  and  three-quarters  per  cent, 
was  declared  and  paid  for  the  quarter  end- 
ing July  1st,  1901;  a  like  dividend  for  each 
of  the  quarters  ending  October  1st,  1901; 
January  1st,  1902.  and  April  1st,  1902. 
HELD,  that  this  was  a  compliance  with  the 
act  of  1902. — United  States  Steel  Corpora- 
tion vs.  Hodge,  19  Dick.  807. 

The  charter  of  the  defendant  the  Tacoma, 
&c,  company,  a  New  Jersey  corporation, 
declared  one  of  its  objects  to  be  "to  acquire, 
build,  construct,  own  and  operate  outside 
the  State  of  New  Jersey  railway  properties 
of  all  kinds  and  descriptions  and  with  any 
kind  of  motive  power,  and  to  sell  and  lease 
the  same."  Another  object  was  "to  acquire, 
by  purchase  or  otherwise,  the  stocks,  bonds 
and  other  evidence  of  indebtedness  of  per- 
sons.firms  or  corporations, — and  unlimitedly 
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to  hold,  purchase,  mortgage  and  convey  real 
and  personal  property  of  any  kind  or  de- 
scription in  any  state  or  territory  of  the 
United  States."  The  by-laws  of  the  com- 
pany provided  that  "with  the  consent,  in 
writing,  and  pursuant  to  a  vote  of  the 
holders  of  a  majority  of  the  stock  issued  and 
outstanding,  the  stockholders  having  been 
f  i  irmally  convened  in  a  meeting,  the  directors 
shall  have  power  to  sell,  mortgage  or  other- 
wise dispose  of  the  whole  property  of  the 
corporation."  The  company  acquired  and 
operated  an  electric  street  railway  system  in 
the  city  of  Tacoma,  in  the  state  of  Washing- 
ton, and,  pursuant  to  the  by-laws,  the  stock- 
holders authorized  a  sale  of  the  railway  and 
entire  property  of  the  company  to  a  Wash- 
ington company,  to  be  paid  for  by  stock  of 
the  Washington  company  to  be  issued  to 
the  New  Jersey  corporation.  HELD,  that 
this  sale  and  transfer  was  authorized  under 
the  Corporation  act  (section  6)  making  it 
lawful  to  form  a  company  to  construct  and 
operate  railroads  outside  of  this  state,  and 
(section  7)  authorizing  it  to  hold  and  convey 
real  and  personal  property  out  of  this  state, 
provided  such  powers  are  included  within 
the  objects  set  forth  in  its  certificate. — Coler 
vs.  Tacoma,  &c,  Co.,  19  Dick.  117.  See  20 
Id.  347. 

2.  Power  of  Legislature. 

The  power  reserved  by  the  legislature  in 
the  act  of  1846  to  alter,  suspend  and  repeal, 
relates  to  those  matters  which  concern  the 
public  and  not  to  the  mode  of  controlling 
the  affairs  of  the  stockholders  inter  sese. — In 
re  Newark  Library  Association,  35  Vr.  217. 
See  Id.  265. 

The  method  of  voting  prescribed  by  the 
charter  is  part  of  the  contract  between 
stockholders;  it  in  no  wise  affects  the 
public,  and  it  is  therefore  a  contract  which 
cannot  be  impaired  by  legislation. — Ibid. 

Until  such  charter  was  accepted  and  the 
consideration  actually  paid  or  delivered 
according  to  its  terms,  it  remained  subject 
to  repeal,  either  by  act  of  the  legislature  or 
by  act  of  the  people  in  amending  the  consti- 
tution.— Cooper  Hospital  vs.  Camden,  39 
Vr.  691. 

Quaere.  In  what  respect  and  to  what  ex- 
tent does  the  fifth  section  of  the  Corporation 
act  of  1896  amplify  the  power  of  the  legisla- 
ture to  alter  or  amend  said  act? — Berger  vs. 
United  States  Steel  Corporation,  18  Dick. 
809. 

3.  Special. 

By  the  act  of  February  24th,  1849,  the 
corporate  existence  of  the  Newark  Plank 
Road  Company  commenced  at  the  time  of 
the  passage  of  the  act  and  terminated  on 
the  24th  of  February,  1S99.  except  for  the 
purposes  specified  in  the  fifty-ninth  section 
of  the  act  respecting  corporations. — Grey, 
Attorney-General  vs."  Newark  Plank  Road 
Co.,  36  Vr.  51.     See  Id.  603. 


111.  STOCK. 

1 .  Redemption  and  Retirement. 

Mandamus  will  not  lie  to  compel  redemp- 
tion of  preferred  stock  of  a  corporation 
issued  in  disregard  of  the  provisions,  in  that 
respect,  of  its  organic  law,  even  although 
all  persons  interested  acquiesced  in  the 
unauthorized  issue. — Smith  vs.  Ferracute 
Manufacturing  Co.,  39  Vr.  237. 

An  act  passed  March  28th,  1902  (P.  L.  of 
1902,  p.  217),  authorized  corporations  hav- 
ing certain  characteristics  (which  the  com- 
pany was  admitted  to  have)  with  "the 
consent  of  the  holder  of  any  of  its  preferred 
stock,  to  redeem  and  retire  the  preferred 
stock  of  such  holder,  out  of  the  bonds  or 
out  of  the  proceeds  of  bonds  of  the  company. 
HELD,  (4)  this  act  authorized  a  preferential 
selection  of  stock  for  redemption,  such  as 
the  plan  in  question  contemplated,  but  as 
the  right  of  selection  impaired  the  right  to 
equal  distribution  on  a  general  reduction 
of  stock,  existing  under  the  charter  of  the 
company,  it  was  unconstitutional  as  against 
a  dissenting  stockholder  of  the  company. — 
Berger  vs.  U.  S.  Steel  Corporation,  18  Dick. 
506.     See  Id.  809. 

The  act  concerning  corporations,  as  re- 
vised in  1896,  authorizes  corporations 
formed  under  it  to;  retire  shares  of  its  pre- 
ferred stock,  purchased  with  bonds  or  the 
proceeds  of  bonds  issued  for  that  purpose, 
the  provisions  of  sections  27  and  29  being 
complied  with. — Berger  vs.  United  States 
Steel  Corporation,  18  Dick.  809. 

The  provision  in  the  twenty-ninth  sect  inn 
that  "certain  shares"  may  be  retired  by 
purchase  means  that  in  proceeding  under  it 
the  directors  must  declare  how  many  shares 
they  propose  to  retire,  and  failure  to  acquire 
that  full  number  by  purchase  will  not  render 
i  lie  scheme  abortive.  It  will  be  available 
to  the  extent  that  it  can  be  carried  out. — 
Ibid. 

The  supplement  approved  March  28th, 
1902,  is  a  restraining,  and  not  an  enlarging 
act,  and  its  provisions  must  be  observed  to 
render  the  retirement  of  shares  by  purchase, 
legal. — Ibid. 

It  is  a  general  act  applying  to  all  corpora- 
t inns,  excepting  none.  It  changes  the  mere 
form  of  accomplishing  what  the  act  of  1896 
authorizes  to  be  done,  and  affects  no  vested 
right  of  a  dissentient  stockholder. — Ibid. 

The  manner  in  which  a  duly  authorized 
plan  is  to  be  carried  through  is  part  of  the 
business  of  the  corporation,  and,  in  the 
absence  of  fraud  or  bad  faith,  is  not  the 
subject  of  judicial  control  to  any  greater 
extent  than  other  business  of  the  corpora- 
tion. The  court  cannot  substitute  its  judg- 
ment for  that  of  the  directors  and  majority 
stockholders  and  say  that  a  less  expensive 
plan  could  be  successfully  adopted. — Ibid. 
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Where  a  stockholder  in  a  corporation 
purchased  shares  from  other  stockholders, 
who  had  assented  to  a  plan  for  the  retire- 
ment of  a  part  of  the  corporation's  preferred 
stock  prior  to  the  transfer,  the  transferee  is 
not  entitled  to  a  preliminary  injunction 
against  the  execution  of  the  plan  based  on 
his  ownership  of  the  stock  so  transferred. — 
Hodge  vs.  United  States  Steel  Corporation, 
19  Dick.  90.     See  Id.  807. 

A  stockholder  of  a  corporation  is  not  en- 
titled to  sue  to  restrain  the  corporation  and 
its  directors  from  carrying  out  a  plan  for 
the  retirement  of  part  of  its  preferred  stock 
by  the  issuance  of  bonds,  unless  he  is  the 
owner  of  shares  standing  in  his  name  on  the 
books  of  the  company  at  the  time  of  filing 
the  bill.— Ibid. 

A  decision  by  the  court  of  errors  and 
appeals  in  a  suit  to  restrain  the  retirement 
of  the  preferred  stock  of  a  corporation  is 
binding  on  the  court  of  chancery  in  a  sub- 
sequent suit  by  another  stockholder  for  the 
same  relief  as  to  all  the  issues  raised  and 
decided  on  such  appeal. — Ibid. 

Where  in  a  prior  suit  to  restrain  the  retire- 
ment of  a  portion  of  the  preferred  stock  of 
a  corporation  the  bDl  alleged  that  the  com- 
pany, had  filed  the  certificate  required  by 
the  act  authorizing  the  retirement,  and  such 
allegation  was  admitted  by  the  answer,  the 
question  of  compliance  with  the  act  was  not 
involved  in  such  suit,  and  was  not.  therefore. 
affected  by  the  judgment  therein. — Ibid. 

The  act  of  1896  authorizes  corporations 
to  reduce  their  stock  by  purchasing  shares 
for  retirement,  without  conditions  or  limita- 
tions as  to  the  financial  condition  of  the 
company.  The  act  of  1902  provides  that 
where  corporations  have  issued  preferred 
stock  they  may  redeem  or  retire  such  stock 
on  certain  conditions.  HELD,  that  as  to 
corporations  having  preferred  stock  which 
did  not  meet  the  requirements  of  the  act  of 
1902  the  act  of  1896  was  repealed  thereby, 
and  no  retirement  of  such  stock  could  be  had 
of  such  corporation  under  such  act. — Ibid. 

The  act  of  1902  authorizes  a  corporation 
having  preferred  stock  to  retire  the  same,prt>- 
vided  its  assets  are  of  a  certain  value;  and 
the  Corporation  act  (section  18)  declares 
that  the  preferred  stock  of  the  corporation 
cannot  exceed  two-thirds  of  its  capital  stock 
paid  for  in  cash  or  property,  which  shall  be 
non-assessable  for  debts.  HELD,  that  a 
preferred  stockholder  in  an  action  against 
the  corporation  to  restrain  the  retirement 
of  preferred  stock  was  estopped  to  assert 
that  the  valuation  on  which  his  stock  was 
issued  was  an  overvaluation  under  the 
statute,  and  that  he  could  only  question 
such  valuation  by  showing  a  loss  or  shortage 
of  assets  arising  subseqent  to  the  issuance  of 
his  stock. — Ibid. 

The  act  of  1902,  prescribing  the  condi- 
tions oh  which  corporations  having  preferred 


stock  may  retire  the  same,  declares  that 
every  corporation  that  shall  have  issued  pre- 
ferred stock  entitling  the  holder  to  receive 
dividends  at  a  rate  exceeding  five  per  cent. 
per  annum,  and  that  shall  have  continuously 
declared  and  paid  dividends  at  such  rate 
on  such  preferred  stock  for  a  period  of  at 
least  one  year  next  preceding  the  meeting 
at  which  the  resolution  authorizing  the  re- 
tirement is  adopted,  is  entitled  to  retire  such 
stock.  HELD,  that  the  payment  of  divi- 
dends in  order  to  be  continuous  under  such 
statute,  and  cover  the  entire  period,  must 
begin  at  or  before  the  period  and  must  in- 
clude the  last  of  the  regular  or  continuous 
payments  before  the  end  of  the  period,  and 
hence,  where  a  corporation  paid  quarterly 
dividends  on  its  preferred  stock,  it  must 
have  declared  and  paid  out  of  its  earnings 
five  regular  dividends  before  it  is  entitled  to 
retire  its  preferred  stock  under  the  statute. — 
Ibid. 

2.  Assessments. 

A  provision  in  the  certificate  of  incorpora- 
tion of  a  company  organized  under  our  pre- 
sent act  concerning  corporations,  to  the 
effect  that  the  stockholders  of  record  on  the 
books  of  the  company,  when  assessments 
or  calls  for  the  unpaid  amount  of  subscrip- 
tions for  stock  are  made,  shall  be  liable 
therefor,  is  not  inconsistent  with  the  statute. 
— Brown,  Rec'r,  vs.  Morton,  42  Vr.  26. 

Such  a  provision  is  binding  upon  a  person 
who  became  a  stockholder  after  the  com- 
pany was  organized,  and  who,  when  the 
assessment  was  made  had  sold  his  stock  and 
given  the  company  notice  of  the  sale,  but 
had  not  surrendered  his  certificate  of  stock 
or  informed  the  company  of  the  name  of  his 
vendee. — Ibid. 

In  a  suit  by  a  trustee  in  bankruptcy  in  a 
state  court  to  recover  an  assessment  for  the 
amount  remaining  unpaid  upon  a  stock 
subscription,  pursuant  to  an  order  of  the 
United  States  district  court,  the  validity  of 
the  assessment  cannot  be  questioned;  it  is 
not  open  to  collateral  attack. — Clevenger  vs. 
Moore,  42  Vr.  148. 

Where  it  becomes  necessary,  in  winding 
up  the  affairs  of  an  insolvent  corporation, 
to  order  such  an  assessment  to  satisfy  the 
claims  of  corporate  creditors,  a  court  of 
equity  is  the  proper  tribunal;  but  when  the 
assessment  has  been  ordered  in  such  tri- 
bunal, an  action  at  law  may  be  brought 
against  the  stockholder  to  collect  his  quota. 
Such  a  suit  may  be  brought  in  the  state 
courts  of  the  proper  jurisdiction. — Ibid. 

Where  a  corporation  is  insolvent  and  its 
business  is  ended,  the  subscribers  for,  or 
holders  of,  its  unpaid  stock  are  assessable 
for  only  so  much  of  what  is  unpaid  on  the 
stock  as  will  satisfy  the  claims  of  corporate 
creditors  and  meet  the  expenses  of  winding 
up  its  affairs. — Cumberland  Lumber  Co.  vs. 
Clinton  Hill  Lumber  Manufacturing  Co.,  12 
Dick.  627. 
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An  order  for  such  an  assessment  may  be 
made  by  the  court  of  chancery  in  the  suit 
wherein  the  corporation  was  adjudged  to 
be  insolvent,  and  when  so  made  its  propriety 
cannot  be  questioned  in  suits  brought 
against  the  stockholders  for  its  enforcement. 
—Ibid. 

Such  an  order  is  the  result  of  an  exercise  of 
judicial  power,  and  therefore  should  be  made 
only  after  a  reasonable  opportunity  has  been 
afforded  to  the  stockholders  to  be  heard  on 
the  matter. — Ibid. 

Under  the  laws  of  the  state  of  Washing- 
ton, the  Washington  company  had  legal 
authority  to  issue  full  paid  stock  for  the 
purchase,  on  a  valuation  fixed  in  good  faith 
by  the  directors,  and  when  so  issued,  the 
stock  is  not  assessable  for  the  debts  of  an 
existing  creditor  or  of  a  subsequent  creditor 
with  notice.  (Statutes  and  decisions  of 
Washington  examined).  The  sale  therefore 
should  not  be  enjoined  because  of  this 
alleged  liability. — Coler  vs.  Tacoma,  &c, 
Co.,  19  Dick.  117.     See  20  23.  347. 

3.  Consideration  for  Issuing. 

Where  the  rights  of  creditors  are  involved, 
the  issue  of  the  stock  by  the  officers  of  a 
corporation,  as  paid  for  in  work  and  labor, 
pursuant  to  the  general  powers  of  the  cor- 
poration, are  upheld  only  where  the  con- 
tract for  the  rendition  of  the  services  pay- 
able in  stock  has  been  made  in  good  faith, 
and  the  services  accepted  in  payment  have 
been  put  in  at  a  full,  fair  and  bona-fide  valua- 
tion.— Clevenger  vs.  Moore,  42  Vr.  148. 

Neither  the  good  will  of  the  promoters  of 
a  corporation,  organized  for  the  consolida- 
tion of  various  industrial  plants,  nor  that 
transferred  as  a  part  of  the  plants  consoli- 
dated, constitutes  property  for  which  stock 
of  the  consolidated  corporation  can  be  is- 
sued.— See,  Receiver,  vs.  Heppenheimer,  3 
Rob.  36. 

The  directors  of  such  consolidated  cor- 
poration are  not  en  titled, as  against  creditors, 
to  issue  stock  in  payment  for  property 
transferred  to  the  corporation  at  a  value 
based  on  a  capitalization  of  contemplated 
profits. — Ibid. 

Defendants  promoted  a  corporation  to 
consolidate  various  industrial  plants,  for 
which  they  paid  $2,250,000,  which  were 
transferred  to  the  corporation  to  sustain 
an  issue  of  $1,000,000  bonds,  secured  by 
first  mortgages  on  the  properties,  and 
$3,000,000  of  common  and  preferred  stock, 
which  was  issued  as  bonus  to  purchasers  of 
the  bonds  to  the  extent  of  $600  stock  for 
each  $1,000  of  bonds  purchased;  the 
$1,000,000  raised  by  the  sales  of  the  bonds 
to  be  applied  $750,000  to  the  purchase  of 
the  mills,  $50,000  to  the  promoters'  attorney 
for  legal  services  and  expenses,  and  $200,000 


to  working  capital.  These  bonds  were  sold 
largely  under  a  prospectus  headed,  "Con- 
fidential for  private  circulation  only,"  which 
stated  the  proposed  corporation  to  have 
$4,000,000  of  stock,  ten  thousand  shares  at 
eight  per  cent,  preferred  and  thirty  thousand 
shares  of  common,  closing  with  the  words 
"the  vendors  and  their  friends  retain 
$800,000  of  the  preference  stock  and  $2,600,- 
000  of  the  common  stock,"  and  that  $1,000,- 
000  in  cash  was  to  be  raised  by  bonds 
secured  by  mortgage,  of  which  $750,000 
was  to  be  paid  the  vendors,  "being  about 
one-third  of  the  appraised  value  of  the  pro- 
perty." HELD,  that  the  stock  of  the  cor- 
poration was  issued  at  an  inflated  valuation 
and  not  in  good  faith  for  a  property  actually 
delivered,  as  required  by  1  Gen.  Stat.,  p.  952, 
sec.  213. — Ibid. 

Where  promoters  of  a  consolidated  cor- 
poration secured  options  on  the  plants  to 
be  consolidated,  which  recited  the  organiza- 
tion of  a  corporation  having  a  stock  liability 
of  $4,000,000  and  a  mortgage  debt  of 
$1,000,000,  and  that  the  owners  of  the  mills 
agreed  to  convey  to  the  promoters  or  to  the 
corporation  the  property  described,  and  the 
good  will  of  their  business,  &c,  in  considera- 
tion of  a  payment  of  so  much  in  cash,  so 
much  in  preferred  stock  and  so  much  in 
common  stock  of  the  consolidated  corpora- 
tion, &c,  such  option  did  not  authorize  the 
issue  of  all  the  stock  of  the  consolidated 
corporation  as  fully  paid,  without  regard  to 
the  number  and  value,  in  the  aggregate,  of 
the  plants  purchased. — Ibid. 

Promoters  of  a  corporation  are  bound 
to  the  exercise  of  good  faith  toward  all  the 
stockholders,  and,  having  secured  options 
on  property  intended  to  be  conveyed  to  the 
corporation  promoted,  are  bound  to  dis- 
close to  an  independent  board  of  directors 
all  the  facts  relating  to  the  property,  the 
advisability  of  its  purchase,  the  price  paid 
therefor  by  the  promoters,  &c. — Ibid. 

In  the  absence  of  proof  to  the  contrary, 
creditors  of  a  corporation  are  presumed  to 
act  on  the  information  contained  in  the  re- 
cords relating  thereto  in  the  office  of  the 
secretary  of  state. — Ibid. 

4.  Lost  Certificates. 

Upon  an  application  under  section  111  to 
1 1.3  inclusive,  of  the  Corporation  act  of  1896 
to  have  issued  new  certificates  of  stock  in 
lieu  of  certain  certificates  alleged  to  be  lost. 
HELD,  that  the  corporation  may  ask  for  a 
reasonable  indemnity  before  making  a  re- 
issuing of  the  stock.  This  indemnity  de- 
pends upon  the  circumstances  of  the  case. 
The  bond  should  have  no  limit  as  to  time 
and  of  such  an  amount  as  will  seem  to  be 
adequate  under  the  circumstances  without 
being  oppressive  to  the  petitioner. — In  re 
Petition  of  the  Union  Savings  Bank  and 
Trust  Companv  of  Cincinnati,  Ohio,  26  N.  J. 
L.  J.  236. 
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IV.  STOCKHOLDER. 
I.  Liability  for  Acts  of  Officer. 

This  is  an  action  of  contract  in  which  the 
plaintiff  seeks  to  make  the  defendant,  as  a 
stockholder,  liable  for  a  debt  of  the  com- 
pany.— Thompson-Houston  Electric  Co.  vs. 

Murray,  31  Vr.  20. 

Such  liability  can  exist  only  by  force  of  a 
statute.  Section  56  of  the  Corporation  act 
(Cen.  Stat.,  p.  918)  applies  only  to  a  false 
cert  ilieate  given  by  "an  officer  of  the  com- 
pany."— Ibid. 

The  certificate  relied  on  to  support  this 
action  is  that  which  was  filed  in  order  to 
organize  the  company. — Ibid. 

Such  certificate  is  not  the  act  of  the 
defendant  as  "an  officer"  of  the  company, 
and  will  not  support  the  action. — Ibid. 

2.  Voting. 

Under  the  statute  the  books  of  the  corpor- 
ation constitute  the  only  evidence  as  to  who 
are  the  stockholders  entitled  to  vote  at  an 
election  of  directors. — In  re  Cedar  Grove 
Cemetery  Co.,  32  Vr.  422. 

The  act  of  April  9th,  1897,  providing  that 
in  every  library  association  every  stock- 
holder should  have  at  least  one  vote  for  each 
share  of  stock  held  by  him,  became  the 
absolute  law  of  the  Newark  Library  As- 
sociation on  being  assented  to  by  every 
stockholder  therein,  notwithstanding  a  pro- 
vision  in  the  special  charter  of  the  associa- 
tion, which  limited  the  voting  power  of 
shares  held  in  blocks  exceeding  five  by  single 
owners. — In  re  Newark  Library  Association, 
35  Vr.  265. 

The  by-laws  of  a  corporation  provided 
that  at  special  meetings  of  stockholders  the 
Corporation  act  of  1896  should  apply  as  to 
the  casting  of  all  votes.  The  only  provision 
of  the  Corporation  act  relating  to  the  casting 
of  votes,  is  the  thirty-sixth  section,  authoriz- 
ing votes  by  shares  at  elections  of  the  direc- 
tors. HELD,  that  the  voting  at  a  special 
meeting  must  be  by  shares,  and  a  provision 
in  the  by-laws  relating  to  amendments 
thereof  requiring  the  affirmative  vote  of  a 
majority  of  the  stockholders  at  a  special 
meeting,  means  the  majority  in  interest. — 
Weinburgh  vs.  UJnion  Street  Railway  Ad- 
vertising Co.,  10  Dick.  640. 

Under  such  by-laws  as  to  special  meetings 
and  a  by-law  providing  that  at  annual 
meetings  the  right  to  vote  should  be  de- 
termined as  provided  by  statute,  the  rule 
of  voting  by  shares  should  be  the  rule  as  to 
casting  of  votes  for  all  purposes. — Ibid. 

A  by-law  of  a  corporation  provided  that 
live-eighths  of  its  stock  should  be  represent- 
ed at  every  stockholders'  meeting.  The  stock 


was  divided  into  three  thousand  -han-. 
At  such  a  meeting  only  four  of  tin-  stock- 
holders were  present,  who  represented  four 
hundred  and  sixty-nine  shares.  The  wives 
of  two  of  such  stockholders  held  one  thou- 
sand shares  each,  but  the  minutes  did  not 
show  that  they  were  present  or  that  any 
proxies  were  presented  for  them.  The 
proof  showed  that  the  husbands  did  present 
proxies  for  their  wives  and  voted  on  their 
stock.  HELD,  that  bonds  issued  at  such 
meeting  were  valid. — Franklin  Tru-t  Co 
Rutherford  Electric  Co.,  12  Dick.  42.  A.  13 
Id.  584. 

At  a  meeting  of  the  stockholders  of  a 
corporation,  owners  of  -hares  are  under  no 
disability  to  vote  because  they  are  also 
directors  of  the  corporation.  They  do  not 
vote  in  their  fiduciary  capacity,  but  like 
other  stockholders,  in  the  right  of  the  -hares 
held  by  them. — United  States  Steel  Coi  Dera- 
tion vs.  Hodge,  19  Dick.  807. 

Where  a  decree  enjoined  a  corporation 
from  voting  the  stock  of  competing  railway 
companies  which  it  held  or  from  exercising 
any  control  over  them  or  paying  any  divi- 
dends on  account  of  the  stock  so  held,  but 
provided  that  it  should  not  be  construed 
as  prohibit iiu.r  the  (•.,!■] >o rat  ion  fr, ,,,,  returning 

the  stock  in  the  railway  companies  to  its 
stockholders  in  exchange  for  its  own  stock, 
such  decree  did  not  require  that  the  specific 
stock  in  the  railway  companies  whii  ; 
holders  had  transferred  to  the  corporation 
should  be  returned  to  them,  the  proviso 
being  permissive  and  not  mandatory. — Con- 
tinental Securities  Co.  vs.  Northern  Securi- 
ties Co.,  21  Dick.  274. 

3.  Right  to  Inspect  Books. 

Before  a  writ  of  mandamus  will  issue  at 
the  relation  of  a  stockholder  to  inspect  the 
books  of  a  trading  company,  it  must  appear 
that  the  application  is  sought  in  good  faith 
and  for  a  specific  purpose.  Such  purpose 
must  appear  by  the  proofs. — Bruning  vs. 
Hoboken  Printing  and  Publishing  Co..  38  Vr. 
119. 

The  right  to  examine  the  stock  and  trans- 
fer books  of  corporations  is,  by  the  thirty- 
third  section  of  the  General  Corporation  act 
of  this  state  (Pamph.  L.,  1898,  p.  409),  ac- 
corded to  stockholders  in  their  capacity  as 
such;  hence,  in  the  enforcement  of  such 
right  by  mandamus,  it  must  appear  that  the 
right  which  the  relator  seeks  to  exercise  is 
germane  to  his  status  as  a  stockholder. — 
O'Hara  vs.  National  Biscuit  Co.,  40  Vr.  198. 

A  statutory  provision  originally  enacted 
under  the  title  of  "An  act  to  prevent  fraudu- 
lent elections  in  incorporated  companies 
and  to  facilitate  proceedings  against  them  " 
will  have  the  limitation  imposed  by  such  title 
impressed  upon  it,  notwithstanding  its  re- 
enactment  in  subsequent  revisions  of  the 
law  under  the  title  of  "An  act  concerning 
corporations,"  and  hence,  notwithstanding 
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the  generality  of  its  language,  does  not  ex- 
tend the  right  of  the  stockholder  to  examine 
corporate  books  beyond  that  accorded  to 
him  at  law,  or  entitle  him  to  the  remedy  by 
mandamus,  save  as  a  discretionary  writ. — 
Ibid. 

Where  purchasers  of  bonds  of  a  corpora- 
tion which  has  become  insolvent  and  has 
been  so  adjudged  and  is  being  accordingly 
dealt  with  under  the  statute,  have  received 
shares  of  capital  stock  as  a  bonus,  for  which 
they  have  not  paid  anything,  they  will  not 
be  paid  a  dividend  upon  their  bonds  until 
it  shall  be  ascertained  whether  they  will  be 
subject  to  calls  by  reason  of  their  stock,  and 
they  shall  have  responded  to  calls  made,  to" 
the  end  that  there  may  be  offset  against  the 
dividends. — Hebberd  vs.  Southwestern  Land 
and  Cattle  Co.,  10  Dick.  18. 

The  power  conferred  by  the  General  Cor- 
poration act  (Pamph.L.,  1896,  p.  292,  sec.  44) 
summarily  to  order  books  of  a  corporation 
to  be  forthwith  brought  within  this  state,  is 
exercisable  by  a  justice  of  a  supreme  court, 
or  by  the  court  of  chancery,  only  when  a 
situation  exists  in  which  the  judicial  author- 
ity whose  action  is  invoked  can  exercise 
control  over  the  books  after  compliance  with 
the  order.  That  situation  constitutes  the 
"proper  cause"  contemplated  by  the  act. — 
Fuller  vs.  Hollander  &  Co.,  16  Dick.  648. 

4.  Right  to  Accumulated  Profits  and 
Dividends. 

A  paper  writing  in  form  of  a  contract  of 
employment,  but  unexecuted,  submitted 
by  the  president  of  a  corporation  to  one 
proposed  to  be  employed  by  the  corporation 
is  competent  evidence  upon  the  question  of 
the  terms  of  an  employment  afterwards 
orally  consummated.  The  payment  to  an 
employe  of  a  corporation,  as  compensation 
for  services,  of  a  percentage  of  the  profits 
of  the  business  is  no  more  than  wages  or 
salary  of  an  employe  and  not  a  division  of 
the  "accumulated  profits"  to  which  stock- 
holders are  entitled  under  section  47  of  the 
Corporation  act,  but  an  expense  of  the 
business  which  must  be  deducted  from 
receipts  before  the  "accumulated  profits" 
can  be  ascertained. — Bennett  vs.  Millville 
Improvement  Co.,  38  Vr.  326. 

A  dividend  on  corporate  stock  declared 
after  the  right  to  the  income  has  been 
severed  from  the  ultimate  ownership  of  the 
stock  belongs  to  the  person  entitled  to  the 
income  so  far,  and  only  so  far,  as  it  is  de- 
rived from  the  earnings  of  the  stock  after 
Such  severance. — Lang  vs.  Lang,  12  Dick. 
325. 

The  presumption  is  that  the  earnings  of  a 
corporation  have  been  made  at  a  uniform 
rate  day  by  day  since  the  last  dividend,  and 
a  dividend  out  of  earnings  should  be  dis- 
tributed between  the  capital  and  income  of 
a  trust  upon  that  basis,  but  this  presump- 


tion is  subject  to  be  rebutted  by  proof  that 
the  earnings  were  really  made  differently. — 
Ibid. 

In  the  absence  of  a  contrary  notice,  from 
the  parties  in  interest  or  by  circumstances, 
a  trustee  holding  corporate  stock  may  safely 
act  on  such  presumption  and  also  on  the 
presumption  that  any  dividend  paid  him  is 
out  of  earnings. — Ibid. 

The  Corporation  act  (act  of  18.96)  in  force 
when  defendant  was  organized,  authorized 
(section  29)  the  reduction  of  capital  stock 
(1)  by  retiring  or  reducing  any  class  of  the 
stock,  (2)  by  drawing  the  necessary  number 
of  shares  by  lot  for  retirement,  (3)  by  the 
surrender  by  every  stockholder  of  his  shares 
and  the  issue  to  him  in  lieu  thereof  of  a  de- 
creased number  a  shares,  (4)  by  the  pur- 
chase at  not  above  par  of  certain  shares  for 
retirement,  (5)  by  retiring  shares  owned  by 
the  corporation,  or  (6)  by  reducing  the  par 
value  of  shares.  Defendants'  capital  stock 
consisted  of  eleven  millian  shares  ($100  par 
value)  equally  divided  between  preferred 
and  common  stock,  and  a  resolution  was 
passed  by  the  directors  and  stockholders 
"that  to  the  extent  that  holders  consent 
thereto,  two  million  shares  of  the  preferred 
stock  of  the  corporation  now  outstanding 
shall  be  redeemed  and  retired  out  of  bonds 
or  of  the  proceeds  of  bonds  of  the  company, 
which  bonds  shall  be  of  the  character  de- 
scribed," &c.  By  the  plan,  set  out  in  other 
resolutions  adopted  at  the  same  time,  an 
opportunity  to  subscribe  pro  rata  for  the 
bonds  was  to  be  made  to  the  stockholders  on 
behalf  of  the  company,  by  J.  P.  Morgan  & 
Co.,  bankers,  pursuant  to  a  contract  called 
the  bankers'  contract,  the  subscription  to 
be  payable  in  preferred  stock  at  par.  The 
bankers,  by  the  contract,  had  the  option 
to  take  within  a  certain  time  all  or  any  of 
the  bonds  not  subscribed  for,  and  to  pay  for 
them  in  preferred  stock.  They  guaranteed 
that  at  least  $80,000,000  of  these  bonds 
would  be  subscribed  for.  For  the  guaranty 
and  their  services,  compensation  at  four 
per  cent,  of  the  amount  subscribed  was  to 
be  allowed.  HELD,  (1)  that  the  plan  of 
converting  stock  into  bonds  was,  in  sub- 
stance, as  well  as  in  form,  a  general  reduc- 
tion of  the  capital  of  the  company,  and  a 
division  of  the  assets  made  available  by  the 
general  reduction  among  the  stockholders. 
It  was  therefore  a  reduction  made  by  re- 
ducing a  class  of  the  stock,  the  first  method 
designated  in  section  29,  and  was  not  a 
"purchase  at  not  above  par  of  certain  shares 
for  retirement,"  the  fourth  method;  (2)  the 
purchase  of  shares  for  retirement  may  effect 
a  preference  to  the  stockholder  whose  shares 
are  purchased,  and  as  this  affects  the  rela- 
tions of  the  stockholders  inter  sese,  the 
construction  of  the  clause  should  be  strict, 
in  order  to  preserve  these  rights.  The 
clause  should  be  construed  to  apply  to  the 
purchase  of  specified  or  designated  shares, 
and  not  to  a  general  reduction  of  an  entire 
class  of  stock;  (3)  the  division  of  assets  on 
a  general  reduction  of  stock,  under  the  first 
method,  must  be  equal  among  all  the  stock 
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holders  of  the  class,  and  it 'is  compulsory. 
The  right  of  each  stockholder  in  the  assets  of 
such  distribution  is  a  vested  property  right, 
and  his  share,  either  in  the  bonds  or  pro- 
ceeds, must  be  given  to  or  held  for  him  by 
the  company,  and  his  refusal  or  failure  to 
accept  the  offer  to  subscribe  for  the  bonds 
does  not  authorize  the  company  to  give 
any  other  stockholder  the  right  or  option  to 
take  his  share.  The  giving  of  such  option 
created  a  .preferential  distribution  of  the 
assets,  and  the  plan  is  therefore  illegal. — 
Berger  vs.  U.  S.  Steel  Corporation,  18  Dick. 
506.     See  Id.  809. 

5.  Equitable  Estoppel. 

Unanimous  consent  and  acquiescence  of 
the  stockholders,  acted  on  by  the  parties 
concerned  to  such  extent  as  to  materially 
change  their  position,  preclude  the  assenting 
stockholders  as  individuals  and  the  corpora- 
tion as  such,  from  afterwards  setting  up 
legal  informalities  in  matters  of  internal 
concern  affecting  onty  the  interests  of  the 
stockholders,  to  the  overthrow  of  rights 
that  have  been  acquired  on  the  faith  of  the 
consent  and  acquiescence. — Breslin  vs. 
Fries-Breslin  Co.,  41  Vr.  274. 

Where  stockholders,  at  a  special  meeting, 
did  not  object  to  it  as  irregularly  called, 
but  in  a  protest  filed  assumed  its  regularity, 
and  the  restraining  order  which  they  sought 
to  procure  was  against  a  regularly  called 
meeting,  any  objection  to  the  regularity  of 
the  call  for  the  meeting  must  be  deemed  to 
have  been  waived. — Weinburgh  vs.  Union 
Street  Railway  Advertising  Co.,  10  Dick. 
640. 

In  an  action  against  the  directors  of  a 
corporation  to  enforce  a  liability,  under  the 
Corporation  act,  for  the  withdrawing  a  part 
of  its  capital  stock,  it  appeared  that  the 
stock  was  transferred  to  a  trust  company, 
under  a  syndicate  agreement  requiring  the 
written  consent  of  the  syndicate  managers 
to  accept  the  stock  of  the  constituent  cor- 
porations for  exchange  for  the  stock  of  a 
proposed  consolidated  company.  HELD, 
that  the  issue  of  the  proposed  consolidated 
company's  stock  to  a  constituent  cor- 
poration for  stock  deposited  within  the 
knowledge  of  the  syndicate  managers, 
without  objection  by  them,  was  a  waiver 
of  their  formal  written  consent,  and  hence 
defendants  could  take  no  advantage  of 
the  failure  of  the  managers  to  give  their 
written  consent. — Audenried  vs.  East 
Coast  Milling  Co.,  2  Rob.  450. 

A  stockholder  who  is  also  a  director  is  not 
estopped  to  maintain  a  bill  to  restrain  an 
action  at  law  against  the  corporation  by  a 
firm  composed  of  two  other  directors  to 
recover  for  work  on  a  contract  awarded  to 
them  by  the  corporation  because  the  com- 
plainant voted  to  allow  defendants  to  do 
such  work,  where  the  resolution  authorizing 
the  work  did  not  fix  the  price  and  complain- 
ant objected  to  the  price  fixed  by  defend- 
ants in  their  own  behalf.- — Booth  vs 
Land  Filling  Co.,  2  Rob.  536. 


6.  General  Powers. 

The  members  of  a  corporation  aggregate 
cannot  separately  and  individually  give  their 
consent  in  such  a  manner  as  to  bind  them- 
selves as  a  cohective  body,  nor  can  any  cor- 
porate engagements  be  implied  from  the 
unsanctioned  conduct  or  declarations  of 
individual  members. — Demarest  vs.  Spiral 
Riveted  Tube  Co  ,  42  Vr.  14. 

A  holder  of  common  stock  of  the  corpora- 
tion cannot  question  the  plan  of  the  company 
for  the  conversion  of  its  preferred  stock  into 
bonds. — Ravmond  vs.  United  Stat<--  Steel 
Corporation",  18  Dick.  830. 

The  advisability  of  the  sale  in  its  business 
aspect  is,  in  the  absence  of  fraud,  a  matter 
for  the  decision  of  the  stockholders  and 
directors,  and  upon  all  the  affidavits,  it  is 
considered  that  no  such  case  of  fraud  is 
made  out  as  entitles  the  complainant  to  a 
.preliminary  injunction.  Donald  vs.  Ameri- 
can Smelting  and  Refining  Co.,  17  Dick.  Ch. 
Rep.,  729  (Errors  and  Appeals,  1901;, 
distinguished. — Coler  vs.  Tacoma,  &c,  Co  , 
19  Dick.  1 1 7.     See  20  Id.  347. 


7.  Subscription  and  Purchase. 

One  may  become  liable  as  a  stockholder 
without  a  formal  subscription,  or  where  it  is 
irregular;  the  contract  may  be  inferred  from 
acquiescence  and  the  acceptance  of  the 
benefits  of  membership.— Clevenger  vs. 
Moore,  42  Vr.  148. 

The  statute  of  limitations  commences  to 
run,  as  to  unpaid  subscriptions  to  the  stock  of 
a  corporation,  which  has  become  insolvent, 
after  a  call  and  assessment  has  been  made 
for  the  amounts  necessary  to  pay  creditors. 
— McCarter,  Receiver  vs.  Ketcham,  43  Vr. 
247. 

Directors  of  a  corporation  which  is  fully 
organized  and  in  the  active  conduct  of  its 
business,  are  bound  to  afford  to  existing 
stockholders  an  opportunity  to  subscribe 
for  any  new  issue  of  shares  of  its  capital 
stock,  in  proportion  to  their  holdings,  before 
disposing  of  such  new  shares  in  any  other 
way. — Way  vs.  American  Grease  Co.,  15 
Dick.  263. 

"Where  it  appears  that  directors  disregard 
the  above  rule,  and  for  the  purpose  of  secur- 
ing themselves  in  office  and  in  control  of  the 
corporation,  issue  stock  to  their  friends  for 
but  a  small  proportion  of  its  par  value,  and 
in  breach  of  the  by-laws  of  the  company, 
their  conduct  is  a  fraud  upon  the  existing 
stockholders,  and  the  company  will,  at 
their  instance,  be  restrained  from  receiving 
votes  at  its  meetings  upon  such  fraudulently 
issued  stock,  and  the  defendant  holders 
from  voting  thereon. — Ibid. 
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The  offer  to  purchase  pro  rata  must  be 
made  to  all  stockholders. — -Berger  vs. 
United  States  Steel  Corporation,  18  Dick. 


Such  purchase  and  retirement  of  pre- 
ferred shares  does  not  deprive  the  stock- 
holder who  does  not  elect  to  sell  of  any- 
vested  right. — Ibid. 

Upon  the  evidence  in  this  case.  HELD, 
that  certain  advances  made  by  Hollins  to 
the  American  Union  Electric  Company  were 
made  not  as  loans  to  the  company,  but  in 
performance  or  part  performance  of  certain 
promises  made  by  him  to  his  associates  in 
the  enterprise,  and  substantially  as  pay- 
ments for  his  stock  in  the  company. — Hol- 
lins vs.  American  Union  Electric  Co.,  21 
Dick.  457. 

Where  a  corporation  was  enjoined  from 
voting  stock  which  it  hefd  in  competing 
railway  companies  as  a  part  of  its  capital 
and  assets  or  from  declaring  dividends  on 
account  thereof,  necessitating  a  reduction 
of  its  capital  and  a  division  of  the  surplus 
thereby  created,  was  proposed  by  distribut- 
ing the  stock  of  the  railway  companies  held 
as  assets,  every  stockholder,  some  of  whom 
had  purchased  for  cash  in  the  open  market, 
was  entitled  to  his  proportionate  share  of 
each  class  of  the  stock,  where  there  is  a  pos- 
sible difference  in  market  value. — Continen- 
tal Securities  Co.  vs.  Northern  Securities  Co. , 
20  Dick.  274. 

8.  Action  By. 

A  suit  by  a  stockholder  against  the  cor- 
poration and  others  to  restrain  the  enforce- 
ment of  a  contract  by  which  the  corporation 
sold  stock  to  its  co-defendants  is  not  one  to 
"enforce  any  legal  or  equitable  lien  or 
claim"  against  the  stock,  within  the  mean- 
ing of  Rev.  St.,  sec.  738,  authorizing  the 
bringing  in  of  non-resident  defendants  in 
such  suits. — Lengel  vs.  American  Smelting 
&  Refining  Co.,  24  N.  .1.  L.  J.  752. 

1.  Under  section  1  of  the  act  of  Congress 
of  August  13th,  18S8,  amending  act  of  March 
3d,  1887,  where  the  jurisdiction  of  a  federal 
court  is  dependent  on  the  fact  that  the  ac- 
tion is  between  citizens  of  different  states 
the  suit  can  only  be  brought  in  the  district 
where  all  the  plaintiffs  reside,  or  in  the  dis- 
trict where  all  the  defendants  reside  who 
are  indispensable  or  necessary  parties.  2. 
A  stockholder  who  is  a  citizen  and  resident 
of  Pennsylvania  cannot  maintain  a  suit  in 
a  federal  court  in  the  district  of  New  Jersey 
against  the  corporation,  which  is  a  citizen 
of  New  Jersey,  and  its  directors  and  third 
persons,  who  are  citizens  and  residents  of 
another  state,  to  set  aside  or  enjoin  the 
enforcement  of  an  alleged  illegal  contract 
made  by  the  directors  on  behalf  of  the  cor- 
poration with  their  co-defendants,  where 
timely  objection  is  made  by  the  non-resident 
defendants,  who,  in  such  case,  are  indispen- 


sable parties.  3.  A  suit  by  a  stockholder 
against  the  corporation  and  others  to  re- 
strain the  enforcement  of  a  contract  by 
which  the  corporation  sold  stock  to  its  co- 
defendants  is  not  one  to  "enforce  any  legal 
or  equitable  lien  or  claim  "  against  the  stock, 
within  the  meaning  of  Rev.  St.,  sec.  738, 
authorizing  the  bringing  in  of  non-resident 
defendants  in  such  suits. — Ibid. 

One  who,  after  he  has  discovered  the 
falsity  of  representations  made  by  an  officer 
of  a  corporation  which  induced  him  to 
purchase  shares  of  its  capital  stock,institutes 
insolvency  proceedings  based  on  his  rights 
as  a  stockholder,  cannot  rescind  the  contract 
of  purchase,  but  is  relegated  to  an  action  at 
law  for  damages  for  the  fraud. — Krueger  vs. 
Armitage,  13  Dick.  357. 

Where  much  time  and  labor  were  ex- 
pended, and  valuable  contingent  rights 
were  acquired  in  compensation  for  their 
services,  by  stockholders  in  a  corporation, 
in  reliance  on  a  proxy  and  power  of  attorney 
given  them  by  the  majority  stockholders, 
conditioned  to  be  irrevocable  for  a  certain 
term,  and  giving  possession  and  control  of 
the  stock  in  trust  to  carry  out  the  corporate 
purposes  for  their  equal  benefit,  with  power 
to  sell  or  exchange  the  same,  equity  will  not 
revoke  such  document  during  such  term, 
in  the  absence  of  misconduct  or  breach  of 
trust. — Chapman  vs.  Bates,  15  Dick.  17. 
See  16  Id.  658. 

The  mere  fact  that  a  corporation  has  a 
large  amount  of  surplus  does  not  entitle  a 
single  stockholder  to  compel  its  distribution 
by  a  bill  in  equity. — Trimble  vs.  American 
Sugar  Refining  Co.,  16  Dick.  340. 

Where  a  corporation  is  engaged  in  com- 
petition with  a  rival  corporation,  and  there 
is  nothing  to  show  bad  faith  or  palpably 
bad  judgment  on  the  part  of  its  directors, 
a  court  of  equity,  at  the  suit  of  the  stock- 
holder, will  not  enjoin  it  from  selling  its 
products  for  less  than  the  cost  thereof, 
since  it  is  a  question  for  the  corporation, 
and  not  for  the  courts. — Ibid. 

Where  a  stockholder,  being  unable  to  in- 
duce the  directors  of  a  corporation  whose 
stock  he  holds  to  bring  an  action  at  law, 
applies  to  a  court  of  equity  to  aid  him,  he 
must  show,  to  excite  the  favorable  action 
of  the  court,  to  its  satisfaction,  that  the 
result  of  the  action  will  be  to  promote 
justice,  and  will  not  produce  inequitable 
results. — -Seigman  vs.  Moloney,  18  Dick.  422. 
A.  20  Id.  372-374. 

In  an  action  by  stockholders  under  P.  L. 
of  1896,  ch.  185,  sec.  30,  making  directors 
of  a  company  jointly  and  severally  liable 
to  the  corporation  and  its  creditors  for 
dividends  paid  except  from  the  surplus  or 
net  profits,  to  compel  them  to  repay  to  the 
company  the  amount  of  dividends  paid  out 
of  the  capital  stock,  it  is  immaterial  that 
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the  complainants  were  induced  by  the  pay- 
ment of  such  dividends  to  purchase  their 
stock,  as  an  action  for  the  deceit,  if  any, 
would  lie  against  the  director  or  directors 
who  deluded  the  complainants. — Ibid. 

A  suit  by  a  stockholder  against  the  cor- 
poration and  others  to  restrain  the  enforce- 
ment of  a  contract  by  which  the  corporation 
sold  stock  to  its  co-defendants  is  not  one  to 
'•enforce  any  legal  or  equitable  lien  or 
claim"  against  the  stock,  within  the  mean- 
ing of  Rev.  St.,  sec.  738,  authorizing  the 
bringing  in  of  non-resident  defendants  in 
such  suit. — Lengel  vs.  American  Smelting 
&  Refining  Co.,  24  N.  J.  L.  J.  752. 

Where  the  officers  and  directors  of  a  cor- 
poration which  has  acquired  some  of  its  own 

slock,  by  the  purchase  of  all  the  capita] 
stock  of  another  corporation  owning  it. 
attempt  to  vote  on  the  shares  so  acquired 
at  a  meeting  for  the  purpose  of  electing 
directors,  a  person  who  owns  stock  in  the 
corporation,  but  which  stands  in  the  name 
of  his  grantor  on  the  books  of  the  corpora- 
tion, is  entitled  to  sue  to  prevent  the  illegal 
voting  of  the  shares  in  question. — O'Connor 
vs.  International  Silver  Co.,  2  Rob.  67.  See 
Id.  680. 

Directors  of  a  corporation  who  participate 
in  sales  of  the  company's  property  to  them- 
selves  may  be  required,  at  the  suit  of  stock- 
holders, to  account  therefor  and  pay  to  the 
corporation  the  difference  between  what 
was  paid  and  tin'  cost  in  each  instance,  plus 
a  profit  to  be  determined  by  the  facts  in  the 
case.  No  demand  upon  the  directors  need 
l>e  shown  if  at  the  time  of  the  institution  of 
the  -nit  the  corporation  is  under  the  control 
of  those  from  whom  the  complainant  seeks 
recovery. — Barry  vs.  Moeller,  2  Rob.  483. 

In  such  suit  the  corporation  is  a  necessary 
part}'  defendant. — Ibid. 


9.  Liability  for  Unpaid  Stock. 

An  agreement  that  payments  of  part  of 
the  amount  of  subscriptions  to  the  capital 
stock  of  a  corporation  shall  be  secured  by 
mortgage,  is  void  as  against  the  creditors 
of  the  corporation,  and  cannot  be  the  basis 
for  relief  on  a  cross-bill  seeking  to  enforce 
the  agreement. — Boney  vs.  Williams,  10 
Dick.  691. 

Capital  stock  of  a  corporation,  issued  for 
property  not  worth  five  per  cent.,  of  the  par 
value  of  the  stock,  in  pursuance  of  a  scheme 
designed  to  secure  the  issue  of  the  stock  as 
fully  paid  without  value  having  been  re- 
ceived by  the  corporation  for  it,  is  not  fully 
paid  stock  in  the  hands  of  those  who  were 
cognizant  of  or  parties  to  the  scheme  and 
its  execution. — Hebberd  vs.  Southwestern 
Land  and  Cattle  Co.,  10  Dick.  IS. 


A  holder  with  notice  of  unpaid  Stock  of 
a  corporation  is  liable  thereon  to  creditors 
regardless  of  whether  he  subscribed  for  it  or 
not,  if  the  capital  paid  in  i-  insufficienl  to 
satisfy  their  claims. — See  Receiver,  vs.  Hep- 
penheimer,  3  Rob.  36. 

A  purchase  of  bonds  of  a  corp 
under  an  agreement  that  for  each  11,000 
in  cash  subscribed,  a  mortgage  bond  for 
S|  .1)011  and  a  bonu.-  of  Si  Kill  of  Mock  in  the 
company  in  process  of  formation  should  be 
delivered,  is  sufficient  to  put  such  purchaser 
on  inquiry  that  the  stock  so  issued  had  not 
been  paid  for,  cither  in  cash  or  in  its  equiva- 
lent in  property,  and  he  is  liable  to  creditors 

thereon, — Ibid. 

10.  Effect  of  By-Laws. 

When  the  by-laws  of  a  corporation, 
adopted  by  the  stockholders  in  pursuance 
of  authority  given  by  the  act  of  incorpora- 
tion, provide  that  a  majority  vote  at  a 
stockholders'  meeting  shall  be  binding  on 
the  corporation,  every  shareholder  will  be 
bound  by  all  acts  and  proceedings  within 
the  scope  of  the  power  and  authority  con- 
ferred by  the  charter,  which  shall  be  ap- 
proved or  sanctioned  by  the  vote  of  a 
majority  of  such  shareholders  duly  taken 
and  ascertained  according  to  law. — United 
States  Steel  Corporation  vs.  Hodge,  19  Dick. 


Where  the  stockholders  of  a  corporation 
unanimously  adopted  a  by-law  placing  the 
power  to  declare  or  withhold  dividends  in 
the  board  of  directors,  and.  acting  thereon, 
the  board  used  the  profits  for  expanding  the 
business  without  the  payment  of  dividends 
through  a  series  of  years,  there  was  a  waiver 
of  the  right  of  the  stockholders  to  invoke  tin- 
aid  of  a  court  of  equity  to  compel  the 
declaration  of  dividends  in  the  absence  of  a 
showing  that  the  policy  of  expansion  being 
pursued  by  the  board  had  become  unreason- 
able.— Raynolds  vs.  Diamond  Hills  Paper 
Co.,  3  Rob.  299. 

1 1 .  Return  of  Stock. 

Where  the  holding  by  a  corporation  of 
stock  in  competing  railway  companies  was 
adjudged  illegal,  a  stockholder,  or  his  suc- 
cessor in  interest,  cannot,  in  a  court  of 
equity,  enforce  the  return  to  him  of  the 
specific  stock  in  the  railway  companies 
which  he  transferred  to  the  corporation 
on  the  ground  that  the  original  transfer  was 
void  for  illegality,  since  he  was  himself  a 
conspirator. — Continental  Securities  Co.  vs 
Northern  Securities  Co.,  21  Dick.  274. 


V.  OFFICERS. 

1.  Election. 

The  provisions  of  section  44  of  the  act 
concerning  corporations  (Gen.  Stat.,  p.  91'6) 


CORPORATIONS,   V. 


Officers. 


do  not  empower  this  court  to  inquire  into 
or  determine  the  validity  of  the  election  of 
trustees  of  a  corporation  formed  under  the 
provisions  of  the  act  to  incorporate  trustees 
of  religious  societies  (Gen.  Stat.,  p.  2735)  in 
the  summary  manner  provided  for  by  that 
section. — In  re  Bethany  Church,  31  Vr.  88. 

'If ,  at  the  time  and  place  appointed  for  an 
election  of  directors,  the  stockholders  of  a 
corporation  assemble  in  two  bodies  and  cast 
their  ballots  at  separate  polls,  the  court,  in 
ascertaining  the  result  of  the  election  under 
the  Corporation  act,  may  consider  the  bal- 
lots cast  at  both  polls. — In  re  Cedar  Grove 
Cemetery  Co.,  32  Vr.  422. 

The  power  to  inquire  into  and  adjudicate 
upon  the  validity  of  an  election  of  officers  by 
both  municipal  and  private  corporations  is, 
by  the  constitution,  vested  solely  in  the 
supreme  court  of  this  state,  and  the  legis- 
lature has  no  power  to  vest  any  part  of  that 
judicial  jurisdiction  in  any  other  tribunal. — 
Goldstein  vs.  Ewing,  24  N.  J.  L.  J.  588. 

2.  Powers. 

The  president  of  a  corporation,  virtute 
officii,  has  authority  to  employ  an  attorney 
to  defend  a  suit  brought  against  his  com- 
pany.— Beebe  vs.  Beebe  Co.,  35  Vr.  497. 

A  corporation  cannot  evade  liability  on  a 
contract  made  by  its  general  manager,  upon 
the  ground  that  the  making  of  the  contract 
was  not  within  the  scope  of  his  powers,  when 
it  appears  that  the  contract  was  made  by 
him  in  pursuance  of  specific  instructions 
from  the  vice-president  and  managing 
director,  each  having  full  power  to  confer 
upon  him  such  authority. — Stuart  vs.  Staten 
Island  Clay  Co.,  36  Vr.  546. 

A  corporation  is  bound  by  the  acts  of  its 
president  within  the  apparent  scope  of  his 
authority  which  it  authorizes,  acquiesces 
in  or  accepts  the  benefit. — Bennett  vs.  Mill- 
ville  Improvement  Co.,  3S  Vr.  32G. 

A  person  who  is  the  president  and 
treasurer  of  a  corporation  and  the  owner  of 
nearly  all  its  stock,  and  to  whom  as  presi- 
dent, is,  according  to  the  by-laws,  confided 
"the  general  and  active  management  of  its 
business,"  is,  nevertheless,  not  authorized 
to  bind  the  corporation  by  a  contract  to  pay 
a  commission  for  the  sale  of  his  own  stock. — 
Demarest  vs.  Spiral  Riveted  Tube  Co.,  42 
Vr.  14 

The  secretary  of  a  corporate  plaintiff  is 
not,  by  virtue  of  his  office,  the  agent  of  the 
plaintiff  for  the  purpose  of  making  an 
affidavit  for  the  issuance  of  an  attachment. 
—North  Penn  Iron  Co.  vs.  Boyce,  42  Vr. 
434. 

The  president  of  a  corporation,  though 
the  active  manager  of  its  affairs,  cannot  en- 


cumber its  property  by  a  mortgage  without 
the  concurrence  of  its  board  of  directors. — 
Bennett  vs.  Keen,  14  Dick.  634. 

A  treasurer  of  a  manufacturing  corpora- 
tion has  no  authority,  by  virtue  of  his  office 
alone,  to  endorse  its  notes  for  discount  or 
sale. — Blake  vs.  Domestic  Manufacturing 
Co.,  19  Dick.  480. 

The  president  of  a  corporation  has  no 
power,  virtute  officii,  to  alter  the  provisions 
of  a  formal  agreement,  under  seal,  entered 
into  by  the  corporation  itself. — Mausert  vs. 
Fcigenspan,  2  Rob.  671. 

Where  an  officer  of  a  corporation  has 
managed  its  affairs,  his  authority  to  repre- 
sent it  may  be  implied  from  the  manner  in 
which  he  has  been  permitted  by  the  corpora- 
tion's directors  to  transact  its  business,  and 
may  be  shown  by  the  exercise  of  previous 
acts  with  others  with  the  permission  of  the 
corporation. — Clement  vs.  Young-McShea 
Amusement  Co.,  3  Rob.  347. 

In  the  absence  of  authority  from  the 
directors,  the  president  of  a  corporation  is 
without  power  to  assign,  pledge  or  dispose 
of  the  company's  property. — Cogan  vs. 
Conover  Manufacturing  Co.,  3  Rob.  35S. 
See  809  and  S16. 

Where  a  resolution  of  directors  of  a  corpor- 
ation authorized  the  president  to  borrow 
moneys,  the  same  to  be  returned  to  the 
lender  "out  of  the  first  collections  following 
such  loans,"  the  president  has  no  authority 
to  make  an  equitable  assignment  t<>  the 
lender  of  certain  money  to  be  earned  in  the 
future  by  the  corporation  under  a  contract. 
—Ibid. 

The  general  authority  of  the  president  of 
a  business  corporation  is  sufficient  to  warrant 
him  in  collecting  outstanding  accounts  and 
in  selling  the  accounts  for  their  face  value. — 
Ibid. 


3.  Acknowledgment  of  Contract. 


An  affidavit  proving  the  signature  of  the 
president  of  a  corporation  to  a  conditional 
contract  of  sale,  and  the  affixing  of  the  cor- 
porate seal,  is  a  sufficient  compliance  with 
the  statute  (Gen.  Stat.,  p.  2706)  requiring 
such  contracts  to  be  "acknowledged." — 
General  Electric  Co.  vs.  Transit  Equipment 
Co.,  L2  Dick.  460. 

It  will  be  presumed, in  the  absence  of  proof, 
that  an  instrument  bearing  the  seal  of  a 
corporation,  and  the  signature  of  its  secre- 
tary and  solicitor,  was  signed  and  sealed  by 
proper  authority. — In  re  West  Jersey  Trac- 
tion Company,  14  Dick.  63. 
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VI.  DIRECTORS. 

1.  Election. 

A  special  meeting  of  the  stockholders  of 
a  company  organized  under  the  General 
Corporation  act  was  duly  called,  on  less  than 
ten  days'  notice,  to  amend  the  by-laws  of 
the  company  by  increasing  the  number  ol 
directors  and  to  elect  those  that  should  be 
added.  At  the  meeting  every  share  of 
stock  in  the  company  was  represented  and 
voted  on  and  the  by-laws  were  so  amended. 
The  additional  directors  were  then  chosen 
bv  the  votes  of  a  majority  in  number  and 
interest  of  all  the  stockholders,  1  he  .mm  >nt  y 
stockholders  refusing  to  vote.  No  stock 
had  been  transferred  within  twenty  days 
,,',..,(  preceding  the  meeting.  HELD  on 
summary  inquiry  under  said  act  (Kev.  lMb, 
sec  42),  that,  notwithstanding  its  infor- 
mality, such  election  would  not  be  dis- 
turbed.—In  re  Griffing  Iron  Co.,  34  Vr.  168. 

1    '''•  ;;:,T-  -j        i     4.1     r'„„ 

(a)  Companies  organized  under  the  Uen- 
,T,1  Corporation  act  are  now  governed  by 
the  revision  of  1896  (Pamph.  L.,p.  2i  i  |. 

(b)  The  stockholders  of  such  a  company, 
may  at  a  special  meeting  duly  called  for  the 
purpose,  increase  the  number  of  directors  oi 
the  company  by  an  amendment  to  the  by- 
laws taking  immediate  effect. 

fcl  In  the  absence  of  other  provisions  in 
the  by-laws,  it  will  then  be  the  right  and 
dutv  of  the  stockholders  to  elecl  the  addi- 
tional directors;  the  provisions  of  section  15 
of  the  act.  relating  to  the  filling  of  vacancies 
by  the  board  of  directors,  have  no  applica- 
tion to  such  a  case. 

(d)  In  the  absence  of  other  provision  in 
the  bv-laws,  such  election  should  be  held  at 
a  meeting  subsequently  called  with  due 
regard  to  sections  33  and  36  of  the  act.— 
Ibid. 

The  ministerial  officers  of  a  corporation 
not  holding  for  fixed  terms  under  statute  or 
bv-laws  may  be  removed  by  the  body  that 
chose  them.  Quaere.  Does  the  power  of 
this  court  of  summary  in.  [uiry  into  corporate 
elections  extend  beyond  elections  by  stock- 
holders?—Ibid. 

The  procedure  for  contesting  corporate 
.■lections  under  section  42  of  the  Corpora- 
tion act  of  1896,  is  applicable  to  all  corpora- 
tions in  which  there  are  shares  of  capital 
stock  held  by  individuals  as  private  prop- 
erty, the  ownership  of  which  may  be  reg- 
'  istered  in  the  corporate  books  and  will 
entitle  the  holder  to  vote  for  directors  of 
the  corpration.-In  re  Newark  Library 
Association,  3.t  V  r.  265. 

In  a  summary  proceedings  brought  under 
section  42  of  the  Corporation  act  (Pamph 
T  1S96  d  291),  to  review  an  election  of 
directors  of  the  corporation,  the  petitioners 
contended  that  the  directors  in  office  at  the 
time™  the  election  had  rendered  themselves 


ineligible  to  re-election  by  neglect  or  refusal 
to  produce  the  stockholders'^  books,  as  re- 
quired by  section  33  of  the  Corporation  act, 

and  it  appeared  that  defendants  did  not 
understand  that  the  production  of  the 
books  was  insisted  upon  until  after  the  elec- 
tion was  over.  HELD,  that  justice  can 
only  be  done  by  ordering  a  new  election.— 
In  re  Directors  "Jersey  City  Paper  Co.,  40  vr. 
594. 

Section  42  of  the  General  Corporation 
(Pamph.  1...  1896,  p.  291),  which  provides 
for  a  summary  investigation  by  the  supreme 
court  of  corporate  elections,  authorizes  the 
court  either  to  establish  the  election  com- 
plained of,  <>r  to  order  a  new  election,  or 
make  such  order  and  give  such  relief  in  the 
premises  as  right  and  justice  may  require. 
HELD,  thai  the  courl  i-  free  to  deal  with 
the  matter,  not  necessarily  in  accordance 
with  strict  legal  rules,  but  according  to  the 
substantial  rights  and  equities.— Stratford 
vs.  Mallory.  41  Vr.  294. 

An  election  of  directors  being  set  aside 
because  the  directors  receiving  a  majority 
of  votes  had  rendered  themselves  ineligible 
by  failure'to  produce  the  stock  books  at  the 
election,  as  required  by  section  33  of  the 
General  Corporation  act  (Pamph.  L.,  189b, 
p  288),  and  it  appearing  that  the  failure  of 
Hi.      dim  t..i-     l        i.Oi.i  ■"  ' 

occurred  under  circumstances  that  nega- 
tived any  fraudulent  or  improper  motive, 
and  where  it  was  not  reasonably  to  be 
anticipated  that  harm  would  result;  and 
it  further  appearing  that  no  harm  did  result 
therefrom,  since  every  share  of  the  stock  of 
the  company  was  voted  at  the  election  by 
the  same  persons  who,  according  to  the 
stock  books,  were  entitled  to  vote  thereon. 
HELD  that  it  would  be  unfair  to  the  voting 
stockholders  to  install  as  directors  the  can- 
didates who  received  a  minority  of  the 
x ,  ,tes,  and  that  right  and  justice  require  the 
ordering  of  a  new  election. — Ibid. 


Every  corporation,  organized  under  the 
laws  of  this  state,  is  required  by  statute  to 
elect  directors  annually,  and  to  file,  each 
year,  in  the  office  of  the  secretary  of  state, 
within  thirty  days  after  the  election  a  state- 
ment containing  the  name  and  address  ot 
each  of  such  directors.  Directors,  when 
elected,  hold  office  for  one  year,  and  until 
their  successors  are  elected  and  have  quali- 
fied HELD,  that  the  failure  of  a  corpora- 
tion to  file  in  the  office  of  the  secretary  of 
state  in  a  given  year,  a  statement  containing 
the  names  and  addresses  of  the  directors 
who  were  required  to  be  elected  that  year, 
raises  the  presumption  that  no  election  was 
held  during  that  year,  and  that  the  directors 
whose  names  appear  on  the  statement  last 
filed  in  the  office  of  the  secretary  of  state 
have  held  over,  and  still  remain  in  office.— 
Appleton  vs.  American  Malting  Co.,  20  Dick. 
375. 
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2.  Powers. 

In  the  absence  of  special  restrictions  in 
the  charter  or  by-laws,  the  general  manage- 
ment of  the  corporation  is  in  the  hands  of 
the  directors,  and  the  acts  of  a  de  facto 
board  of  directors  bind  the  corporation. — 
Collier  vs.  Consolidated  Lighting  Co.,  41  Vr. 
313. 

After  stock  has  been  issued  as  full  paid 
stock  for  property  purchased,  the  judgment 
of  the  directors  as  to  the  value  of  the  pro- 
perty becomes  conclusive,  in  the  absence  of 
actual  fraud  in  the  transaction,  and  such 
stock  is  not  liable  to  any  further  call. — 
Donald  vs.  American  Smelting  and  Refining 
Co.,  17  Dick.  729. 

Before  an  original  issue  of  corporate  stock 
for  the  property  to  be  purchased  takes  place, 
the  bona-fide  judgment  of  the  directors  as 
to  the  value  of  the  property,  while  it  is 
entitled  to  considerable  weight,  is  not  con- 
clusive, but  may  be  reviewed  at  the  in- 
stance of  existing  stockholders;  and  if,  on 
such  review  by  a  court  of  equity,  the  value 
of  the  property  appears  to  be  less  than  the 
face  value  of  the  stock,  the  issue  should  be 
restrained. — Ibid. 

Corporation  directors  cannot  fix  their  own 
salaries  for  services  rendered  their  corpora- 
tion, and  when  they  attempt  to  do  so  they 
will  be  allowed  only  the  actual  value  of  such 
services. — Davis  vs.  Thomas  &  Davis  Co.,  IS 
Dick.  572. 

Three  directors  of  a  wall  paper  corpora- 
tion voted  themselves  salaries  of  $5,000  a 
year  each,  as  president,  vice-president  and 
secretary,  respectively.  HELD,  on  review 
of  the  evidence,  that  the  services  were  not 
sufficient  to  justify  the  $5,000  salaries,  $2,000 
a  year  each  being  sufficient. — Ibid. 


3.  Interest  in  Contracts. 


A  bill  charged  fraud  in  the  directors  of  a 
hotel  company  (1)  in  conveying  its  land 
to  a  land  company,  claiming  that  directors 
of  the  hotel  company  were  interested  in  the 
purchase  by  the  land  company,  and  (2)  in  a 
purchase  by  the  hotel  company  of  land  in 
which  some  of  its  directors  were  interested. 
The  proof  showed  that  after  the  property 
had  been  bargained  to  be  sold  by  the  hotel 
company  a  stockholder  in  the  hotel  company 
joined  in  the  formation  of  the  land  company; 
that  a  director  in  the  hotel  company,  and 
one  of  the  committee  to  sell,  was  a  partner 
of  a  party  who  induced  certain  persons  to 
form  the  land  company;  that  only  one  of 
the  directors  of  the  hotel  company  had  any 
interest  in  the  land  sold  to  the  company,  and 
he  did  not  know  that  the  purchase  was 
being  made  for  the  hotel  company.  HELD, 
insufficient  to  sustain  the  allegation. — Free- 
man vs.  Sea  View  Hotel  Co.,  12  Dick.  68. 


At  a  duly  convened  meeting  of  stock- 
holders they  may  lawfully  enter  into  or 
authorize  a  contract  between  the  company 
and  a  third  party,  in  which  directors  are 
personally  interested,  if  it  is  done  by  them 
with  notice  of  such  interest. — United  States 
Steel  Corporation  vs.  Hodge,  19  Dick.  807. 

The  general  doctrine  is  well  established 
in  this  state  that  facts  known,  which  are 
sufficient  to  put  a  party  upon  inquiry,  are 
sufficient  to  charge  him  with  all  such  knowl- 
edge as  he  would  have  acquired  by  a  proper 
inquiry  in  the  ordinary  course  of  business. — 
Ibid. 

The  rule  that  directors  cannot  lawfully 
enter  into  a  contract,  in  benefit  of  which 
even  one  of  their  number  participates 
without  the  knowledge  and  consent  of  the 
stockholders,  is  the  settled  law  of  this  state. 
—Ibid. 

Such  a  contract  is  voidable  at  the  option 
of  the  corporation,  but  is  not  void  per  se. 
When  the  facts  are  disclosed  to  the  stock- 
holders it  may  be  subsequently  ratified  by 
them. — Ibid. 

A  board  of  directors,  the  majority  of 
which  were  the  members  of  the  board  which 
authorized  the  illegal  contract,  cannot  ratify 
it. — Oliver  vs.  Rahway  Ice  Co.,  19  Dick. 
596. 

Where  corporate  directors  award  a  con- 
tract to  themselves,  and  contract  is  voidable 
*>  at  the  option  of  dissenting  stockholders, 
and  such  directors  have  the  burden  of  show- 
ing the  fairness  of  the  terms  of  the  contract. 
—Booth  vs.  Land  Filling  Co.,  2  Rob.  536. 

Where  directors  submit  a  contract  in 
which  they  are  personally  interested  to  the 
stockholders,  and  they  themselves,  con- 
stituting the  majority  thereof,  secure  a 
majority  vote  in  its  favor,  and  they  also 
constitute  the  majority  of  the  directors 
who  approve  the  contract,  the  terms  of  the 
contract,  including  the  amount  of  compen- 
sation specified  therein,  are  reviewable  at  the 
instance  of  the  dissenting  stockholders. — 
Ibid. 


4.  Liability. 

The  directors  of  a  hotel  corporation  were 
charged  with  negligence  in  making  a  sale  of 
its  property  and  were  sought  to  be  made 
liable  therefor.  The  evidence  showed  that 
the  directors  sold  the  property  for  the  best 
obtainable  price,  in  order  to  change  the 
location  of  the  hotel,  which  had  become 
unprofitable.  The  number  of  shares  of 
stock  was  one  hundred  and  twenty-six, 
which  had  never  sold  for  more  than  $1,000 
a  share.  The  property  sold  for  $129,000 
in  cash,  the  furniture  being  reserved.  A 
boom  occurred  in  the  city,  and  the  pur- 
chasers, by  the  sale,  made  a  large  profit; 
but  the  directors  had  no  reasonable  belief 
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that  such  boom  would  occur,  as  same  wa 
brought  on  by  a  combination  of  circum- 
stances.     HELD,    that    tile    directors    wire 
not  liable. — Freeman  vs.  Sea  View  Hotel  Co.. 
12  Dick.  68. 

A  domestic  corporation  contracted  i'> 
sell  to  the  complainant  a  lot  of  land  which 
it  did  not  own,  and  received  part  of  the 
price  therefor;  afterwards  it  was  dissolved 
by  voluntary  action,  under  section  Ml  of  the 
Corporation  act  (Pamph.  I...  1896,  p.  277), 
and  its  assets,  more  than  sufficient  to  reim- 
burse the  complainant,  were  divided  by 
the  directors  among  the  stockholders,  with- 
out paying  the  complainant.  HELD,  that 
under  sections  .",1  and  55  of  said  acl  thi 
directors  were  personally  chargeable  with 

the  debt   'inr  tiie  com | >]aii i.a n t ,  and  his  bill 
in    chancery    could    be    maintained    against 

them  as  trustees  for  discovery  and  relief.  - 

Keen  VS.   Maple  Shade  Land  and   Improve- 
ment Co.,  18  Kirk.  321. 

Under  P.  L.  of  1896,  eh.  185,  sec  30,  pro- 
viding that  no  corporation  shall  make  divi- 
dends except  from  the  surplus  or  net  profits 
from  the  business,  or  pay  to  the  stockholders 
any  pari  of  the  capital  stock  except  in  ac- 
cordance therewith,  and  that  the  directors 
violating  such  provision  shall  be  jointly  and 
severally  liable  to  the  corporation  and  its 
creditors,  in  the  event  of  its  dissolution  or 
insolvency,  to  the  full  amount  of  the  divi- 
dend made,  with  interest  from  the  time  the 
liability  accrued,  the  stockholders  of  a 
corporation  to  whom  th.'  directors  have  paid 
dividends  out  of  the  capital  stock  cannot 
maintain  a  suit  in  behalf  of  the  company  to 
compel  the  directors  to  repay  the  amount  of 
such  dividends  to  the  corporation,  without 
regard  to  tin1  company's  financial  condition, 
or  whether  the  money  is  needed  to  pay 
creditors,  since  such  section  is  limited  in  its 
operation  to  cases  where  the  assets  of  the 
corporation  are  insufficient  to  pay  its  credi- 
tors.— Seigman  vs.  Malonev,  1^  Diek.  422. 
A.  20  Id.  372-374. 

The  conditions  and  limitations  provided 
by  this  statute,  in  order  to  vest  in  tiie  town- 
ship committee  the  power  to  issue  bonds 
under  such  act.  must  be  strictly  performed 
and  observed,  and  the  proceedings  pro- 
vided by  the  statute  strictly  complied  with. 
— Schultze  vs  Manchester,  32  Vr.  513. 

The  statute,  if  construed  as  authorizing 
stockholders  to  maintain  a  suit  to  compel 
directors  to  repay  to  the  corporation  the 
amount  of  dividends  paid  out  of  the  capital 
stock,  without  regard  to  the  company's 
financial  condition,  is  penal,  and  a  court  of 
equity  will  not  entertain  a  suit  for  its  en- 
forcement, though  the  stockholders  may 
have  no  remedy  in  any  other  court. — Seig- 
man vs.  Malone "v.  1  8  Dick.  422.  .1.20.  Id. 
372-374 

Under  P.  L.  of  1S96.  ch.  185,  sec.  30, 
making  directors  of  a  company  jointly  liable 
to    the    corporation    and    its    creditors    for 


dividends  paid  except  from  the  surplus  or 

net  profits,  in  a  suit  in  behalf  of  the  company 

by  stockholders  who  have  received  dividends 
out  of  the  capital  stock  to  compel  I  b 
tors  to  repay  the  amount  of  such  dividends 
to  the  corporation,  it  is  not  material  that 
such  stockholders  have  riot  paid  back  the 
dividends  they  have  received,  or  that  the 
stock  may  have  been  transferred  after  tin,' 
payment  of  the  dividends,  and  the  then 
holders  may  not  have  received  any  of  the 
illegal  payments. — Ibid. 

The  rule  adverted  to  in  Landis  vs.  Sea  Isle 
City  Hotel  Co.,  31  Atl.  Rep.  755  (on appeal, 

S  liiek.  Ch.  Rep.  r.  1 . >  i .  that  directors  do  not 
sustain  toward  creditors  of  a  corporation 
the  relation  of  trustees,  so  as  to  render  them 
liable  to  such  creditors  for  the  negligent 
management  of  the  ordinary  business  affairs 
of  the  corporation,  has  no  application  to 
the  case  of  a  receiver  of  an  insolvent  corpora- 
tion, suing  its  directors,  where  the  mis- 
management, producing  insolvency,  consists 
in  diverting  all  the  assets  of  the  company  to 
the  directors  themselves  or  to  a  company  of 
which  they  are  the  sole  stockholder.— Hayes 
vs.  Pierson.  20  Dick.  353. 

By  the  true  construction  of  the  thirtieth 
section  oi  bhe  Corporation  act  each  member 
of  a  board  of  directors  under  whose  adminis- 
tration dividends  are  declared  and  paid  out 
of  the  capital  stock  of  the  company,  is  jointly 
and  severally  liable,  to  the  corporal 
any  time  within  six  years  thereafter,  to  the 
full  amount  of  such  dividend.  But  any 
director  who  was  absent  when  the  same  was 
done,  or  who  dissented  from  the  act  or 
resolution  by  which  it  was  done,  may  ex- 
onerate himself  from  such  liability  by  com- 
plying with  the  requirements  contained  in 
the  proviso  of  the  section. — Appleton  vs. 
American  Malting  Co..  20  Dick.  375. 

Where  the  officers  of  a  close  manufactur- 
ing corporation,  whose  stock  has  no  recog- 
nized market  value,  vote  themselves  in- 
creases in  their  salaries  while  pursuing  a 
policy  of  expanding  the  business  by  the  use 
of  the  profits  for  that  purpose,  to  the  exclu- 
sion of  dividends  on  the  stock,  a  court  of 
equity  has  power  to  compel  the  restora- 
tion of  excessive  amounts  so  -withdrawn, 
and  to  adjust  the  salaries  to  a  reasonable 
basis. — Raynolds  vs.  Diamond  Mills  Paper 
Co.,3Rob."299. 

5.  Rights. 

Directors  of  a  corporation  who  have  be- 
come its  sureties  to  creditors  will,  on  in- 
solvency, be  subrogated  to  the  rights  of  the 
creditors. — Taylor  vs.  Gray,  14  Dick.  621. 

Certain  creditors  of  a  New  Jersey  corpora- 
tion brought  suit  against  it  in  New  York. 
Some  of  its  directors  became  its  sureties  in 
order  to  relieve  its  property  in  that  state 
from  attachment.  After  adjudication  of 
insolvency  a  part  of  the  property  came  to 
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the  hands  of  its  receiver.  Order  was  duly 
taken  forfeiting  the  corporation's  charter. 
The  receiver  represented  to  the  chancellor 
that  the  attorneys  who  had  been  defending 
the  New  York  suit  for  the  corporation 
would  not  proceed  with  the  defence  in  his 
behalf  unless  their  fees  for  past  services 
should  be  paid,  but  that  if  such  fees  should 
be  paid  they  would  attempt  to  procure  a 
dismissal  of  the  complaint,  on  the  ground  of 
forfeiture  of  charter,  for  a  specified  fee,  and 
if  unsuccessful  would  try  the  cause  for  a 
specified  fee.  On  this  representation  the 
receiver  was  authorized  to  pay,  and  did  pay, 
such  fees  in  arrear.  Shortly  thereafter,  on 
petition  of  the  creditors  and  on  notice  to  the 
receiver,  the  order  for  forfeiture  was  modi- 
fied so  as  to  permit  the  New  York  suit  to 
proceed.  The  creditors  laid  before  the 
receiver  their  claim  on  the  same  basis  as  in 
the  New  York  suit,  and  he  informed  them 
that  he  had  adjusted  it  for  a  less  sum.  The 
receiver  afterwards  decided  not  to  defend 
the  New  York  suit  and  so  notified  one  of  the 
directors.  Judgment  was  recovered  for  the 
full  amount  of  the  claim.  The  directors 
compromised  with  the  creditors  for  a  sum 
less  than  their  recovery,  but  exceeding  the 
receiver's  adjustment  of  the  claim,  and  took 
an  assignment  of  the  judgment.     HELD, — 

1.  That  the  directors  had  a  lien  on  so 
much  of  the  New  York  property  as  came  to 
the  hands  of  the  receiver. 

'_'.  That  the  directors  should  be  allowed 
to  prove  the  claim  of  the  judgment  creditors 
on  the  basis  of  the  compromise  and  need  not 
relitigate  the  matter  with  the  receiver. 

3.  That  such  relief  could  be  afforded  under 
an  answer  by  way  of  cross-bill  in  a  suit 
brought  by  the  receiver  to  recover  assets  of 
the  corporation  which  had  been  withdrawn 
after  insolvency  and  had  been  placed  in 
trust  fur  the  indemnity  of  the  directors. — 
Ibid. 


Where  bonds  of  a  corporation  were  not, 
owing  to  the  character  of  the  corporation's 
business,  readily  marketable,  and  unavailing 
efforts  had  been  made  to  sell  them  to  other 
parties  than  the  creditor  whose  debt  they 
were  issued  to  secure,  after  which  such 
creditor  bought  them  at  a.  price  which  was 
not  unconscionable,  though  less  than  their 
face  value,  a  director  of  the  corporation 
was  not,  in  the  absence  of  fraud  or  unjust 
advantage,  precluded  from  purchasing  the 
creditor's  interest  in  the  bonds  at  its  market 
value  and  recovering  the  face  value  of  the 
bonds. — Camden  Trust  Co.  vs.  Citizens  Cold 
Storage  Co.,  3  Rob.  718. 


VII.  FRANCHISES. 
See  Franchises. 


VIII.  POWERS. 
1.  To  Convey. 

A  corporation  owning  the  fee  of  land  can 
grant  to  another  corporation  the  right  to  use 
the  land  for  a  purpose  which  is  not  within 
the  powers  of  the  grantor,  but  is  within 
those  of  the  grantee,  and  private  persons 
having  no  interest  in  the  land  cannot  ques- 
tion the  validity  of  such  a  grant. — Benton 
vs.  Elizabeth  32  Vr.  411.     A.  Id.  693. 

2.  Implied. 

Under  the  Corporation  act  of  this  state 
(Pamph.  L.  1896,  p.  277)  there  is  an  implied 
grant  of  power  to  corporations  to  purchase 
shares  of  their  own  capital  stock,  whenever 
such  purchase  is  required  for  legitimate 
corporate  purposes. — Chapman  vs.  Iron 
Clad  Rheostat  Co.,  33  Vr.  497. 

3.  Ultra  Vires. 

When  a  person  contracting  with  a  corpora- 
tion has  fully  performed  his  part  of  the  con- 
tract, and  cannot  be  restored  to  his  former 
status,  or  be  honestly  dealt  with  otherwise 
than  by  holding  the  corporation  to  perform- 
ance of  its  share  of  the  bargain,  the  plea 
of  ultra  vires  by  the  corporation  is  inadmis- 
sible.— Chapman  vs.  Iron  Clad  Rheostat 
Co.,  33  Vr.  497 

The  stockholders  were  indebted  to  a 
corporation  for  the  price  of  shares  of  its 
capital  stock  issued  to  them;  by  arrange- 
ment between  these  stockholders  and  the 
company,  it  was  agreed  that  the  price  they 
owed  for  the  shares  should  be  by  the  stock- 
holders expended  in  the  purchase  of  land 
for  the  company's  factory  site;  the  price 
was  so  expended,  one  of  the  two  shareholders 
taking  the  title  to  the  land  in  his  own  name. 
He  subsequently  conveyed  the  land  to  the 
company,  which  then  gave  to  the  two  share- 
holders a  mortgage  securing  payment  to 
them  of  the  amount  of  money  expended  as 
the  price  of  the  stock.  HELD,  the  mort- 
gage, so  far  as  it  secures  to  the  stockholders 
the  repayment  of  the  price  of  their  shares, 
is  invalid  as  to  creditors  of  the  company, 
and  also  as  to  other  stockholders.  It  is  ultra 
vires  that  a  corporation  should  secure  to  a 
shareholder,  by  mortgage,  the  payment  of 
moneys  paid  by  him  as  the  price  of  stock 
issued  to  him  by  the  company. — Reed  vs. 
Helois  Carbide  Specialty  Co.,  19  Dick.  231. 

A  provision  in  a  certificate  of  incorpora- 
tion that  any  resolution,  in  writing,  signed 
by  all  the  members  of  the  board  of  directors . 
shall  constitute  action  by  the  board,  witli 
the  same  force  and  effect  "as  if  the  same  had 
been  duly  passed  by  the  same  vote  at  a  duly 
called  meeting  of  the  board,  is  not  authorized 
by  the  General  Corporation  act. — Audenried 
vs.  East  Coast  Milling  Co.,  2  Rob.  450. 

Where  a  contract  with  a  corporation  has 
been  completed  by  the  other  party,  and  the 
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corporation  lias  had  the  benefit  of  it,  the 
plea  of  ultra  vires  is  not  admissible  to  estop 
the  party  who  has  performed  from  I  lie  i  a 
foreement  of  the  agreement  unless  the 
transaction  is  contrary  to  public  policy, 
forbidden  by  law,  or  immoral. — Camden 
Trust  Co.  vs.  Citizens  Cold  Storage  Co  ,  3 
Rob.  718. 

A  corporation  is  estopped  to  plead  that 
accommodation  notes  given  by  it  with  tin- 
consent  of  all  the  stockholders  were  ultra 
vires,  or  that  a  mortgage  similarly  given  to 
ecure  such  notes  was  ultra  vires. — Perkins 
vs.  Trinity  Realty  Co.,  3  Rob.  723. 

4.  Equitable  Estoppel. 

The  doctrine  of  equitable  estoppel  applies 
to  the  internal  concerns  of  stock  corpora- 
tions. Saving,  so  far  as  public  policy  and 
the  interests  of  creditors  and  other  third 
parties  are  involved,  the  stockholders  may 
bind  themselves  inter  sese  and  in  favor  of 
the  corporation  by  their  own  acts  and  agree- 
ments; and  what  will  bind  all  the  stock- 
holders with  respect  to  an  obligation  from 
the  company  to  one  of  its  members,  will  bind 
the  company  as  such. — Breslin  vs.  Fries- 
Breslin  Co.,  41  Vr.  274. 

Where  a  corporation  had  power  to  pur- 
chase  its  own   stuck,  and  to  pay  therefor 

with  its  bonds,  and  bonds  payable  to  bearei 
were  so  issued,  the  corporation  was  estopped 
to  deny  their  validity,  as  against  innocent 
purchasers  for  value. — Hoskins  vs.  Seaside 
Ice  Mfg.  Co.,  2  Rob.  476. 

5.  To  Purchase  and  Increase  Stock. 

Under  section  49  of  our  Corporation  act 
(Pamph.  L.,  1S96,  p.  277).  when  an  original 
issue  of  corporate  stock  for  property  to  be 
purchased  is  contemplated,  it  is  the  duty  of 
the  directors  to  see  that  the  real  value  of 
the  property  is  at  least  equal  to  the  face 
value  of  the  stock. — Donald  vs.  American 
Smelting  and  Refining  Co.,  17  Dick.  729. 

An  increase  of  corporate  stock,  voted  for 
by  the  board  of  directors  and  by  the  requisite 
majority  of  stockholders,  in  order  to  issue 
such  stock  for  property  worth  less  than  the 
face  value  of  the  stock,  should  be  restrained 
at  the  instance  of  the  dissenting  stockholders. 
—Ibid. 

Such  corporations  have  power  to  purchase 
and  hold  their  own  shares. — Berger  vs. 
United  States  Steel  Corporation,  18  Dick. 


Under  Rev.  L.,of  1875,  p.  6,  sec,  10,  provid 
ing  that  corporations  may  be  organized  for 
certain  specified  purposes,  "or  any  lawful 
business  or  purpose  whatsoever,"  and  Cor- 
poration act  of  1896  (Pamph.  L.,  1896,  p.  294, 
sec.  51),  providing  that  corporations  organiz- 
ee  thereunder  are  authorized  to  hold  shares  of 


stock  of  any  other  corporation,  a  corpora- 
tion created  for  the  purpose  of  holding  stock 
and  controlling  the  operations  of  ot  I 
porations  was  organized  for  "a  lawful  pur- 
pose," and  was  entitled  to  purchase  and  hold 
such  stock. — Dittman  vs.  Distilling  Co.,  19 
Dick.  537. 

Where  it  was  alleged  that  a  corporation 
organized  for  the  purpose  of  purchasing  and 
holding  stock  in  other  corporations  was 
illegal,  as  organized  to  create  a  monopoly, 
but  such  monopoly,  if  any  existed,  arose 
from  the  exercise  of  the  powers  conferred 
on  the  corporation  by  its  charter  or  certifi- 
cate of  organization,  such  question  could 
not  be  determined  in  a  court  of  equity  at 
the  suit  of  a  stockholder,  but  could  only  be 
considered  on  quo  warranto,  on  relation  of 
the  attorney-general,  to  oust  the  corpora- 
tion from  its  franchises. — Ibid. 

Where  it  was  alleged  that  a  corporation 
authorized  to  purchase  and  hold  stock  in 
another  corporation  had  created  a  monopoly, 
but  such  monopoly,  if  it  existed,  arose  from 
the  exercise  of  the  corporation's  power, 
expressly  granted  in  its  charter,  to  make- 
contracts  for  the  purchase  of  such  stock, 
the  exercise  of  such  power  could  not  be  en- 
joined.— Ibid. 

Where  a  corporation  was  authorized  to 
manufacture  and  sell  whiskey  and  spirits, 
either  at  wholesale  or  retail,  and  to  purchase 
the  stocks  of  other  corporations  for  such 
purpose  it  had  power  to  organize  and  hold 
the  stocks  of  corporations  in  other  states, 
through  which  it  sold  its  manufactured  pro- 
duct.— Ibid. 

In  the  absence  of  evidence  to  the  con- 
trary, it  must  be  presumed  that  the  laws  of 
West  Virginia  are  similar  to  the  laws  of  Xew 
Jersey,  so  as  to  authorize  a  corporation 
formed  in  New  Jersey  to  exercise  in  West 
Virginia  the  powers  conferred  upon  it  by- 
its  charter  and  the  laws  of  Xew  Jersev. — 
Ibid. 

6.  To  Issue  Accommodation  Paper. 

A  manufacturing*  corporation  has  no 
authority  to  sdve  accommodation  paper. — 
Blake  vs.  Domestic  Manufacturing  Co.,  19 
Dick.  480. 

A  manufacturing  corporation  is  bound  by 
an  endorsement  of  paper  given  for  accom- 
modation only,  when  in  the  hands  of  abona- 
fide  holder. — Ibid. 

A  trading  corporation,  owning  most  of  the 
stock  of  a  manufacturing  corporation,  was 
the  agent  for  the  sale  of  all  the  product 
manufactured,  and  received  the  entire  pro- 
ceeds of  the  sales.  It  supplied  the  manu- 
facturing corporation  with  running  expenses, 
and  to  such  end  turned  over  commercial 
paper,  which  the  manufacturing  corporation 
endorsed  and  discounted  at  banks,  using  a 
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large  amount  of  the  cash  thus  obtained  in 
meeting  pay  rolls,  and  some  of  it  going  to 
the  credit  of  the  trading  company.  HELD, 
that,  in  the  view  of  the  relations  of  the  cor- 
porations, the  paper  whose  discount  went  to 
the  credit  of  the  trading  company  was  not 
accommodation  paper. — Ibid. 

Even  if  a  part  of  the  paper  was  accommo- 
dation  paper,  the  banks  were  bona-fide 
holders. — Ibid. 

A  trading  and  a  manufacturing  corpora- 
tion carried  on  the  business  of  manufacturing 
and  selling  sewing  machines  as  one  entire 
business.  The  one  owned  most  of  the  stock 
of  the  other,  and  paid  an  agreed  dividend 
to  the  holders  of  the  balance  of  said  stock, 
and  such  was  the  only  accounting  had 
between  them.  The  one  delivered  to  the 
other  large  quantities  of  customers'  and 
agents'  notes,  which  were  endorsed  by  the 
other  and  discounted  at  a  bank,  which  placed 
the  discount  to  the  credit  of  the  other, 
which  used  a  part  of  the  funds  for  its  own 
benefit,  and  also  signed  checks  on  said  bank 
named  as  payee,  to  be  paid  out  of  said  dis- 
count, for  money  that  was  applied  to  taking 
up  other  notes  of  like  character  previously 
discounted  in  said  bank  by  said  trading 
corporation,  without  the  endorsement  of 
said  manufacturing  corporation.  HELD, 
that  none  of  the  paper  endorsed  by  the 
manufacturing  corporation  was  accommoda- 
tion paper. — Ibid. 

The  bank  did  not  take  such  paper  with 
knowledge  of  any  infirmity  in  it,  or  with 
such  suspicion,  with  regard  to  its  validity, 
so  as  to  make  its  conduct  in  taking  it  fraudu- 
lent.—Ibid. 

Where  one  corporation,  by  endorsing  the 
paper  of  another,  obtains  a  bank  discount, 
which  is  used  in  paying  obligations  due  from 
it,  but  which  is  charged  against  said  other 
corporation  primarily  bound  to  pay  said 
obligations,  there  can  be  no  escape  from 
liability  to  the  bank  on  said  endorsement  on 
the  ground  that  it  was  made  for  accommo- 
dation only. — Ibid. 

A  corporation  is  liable  on  an  unauthorized 
endorsement  of  notes  made  by  its  assistant 
treasurer,  where,  after  such  endorsement, 
the  notes  were  discounted,  and  it  received 
the  discount,  which  was  used  in  paying  its 
employes. — Ibid. 

A  person  delivered  to  a  manufacturing 
corporation,  from  time  to  time,  large  quan- 
tities of  its  commercial  paper,  which,  when 
endorsed  by  the  secretary  of  the  corporation, 
was  discounted  by  certain  banks,  and  the 
proceeds  thereof  applied  to  the  credit  of  the 
corporation.  No  formal  authority  was  given 
the  secretary  to  endorse  the  paper,  but  his 
practise  of  so  doing  was  known  to  all  the 
directors.  HELD,  that  he  made  the  en- 
dorsements by  permission  of  the  directors. — 


Accommodation  notes  given  by  a  business 
corporation  are  not  valid  as  against  corporate 
creditors  or  dissenting  stockholders. — Per- 
kins vs.  Trinity  Realty  Co.,  3  Rob.  723. 

7.  Conversion  and  Substitution  of  Stock. 

On  an  application  by  a  preferred  stock- 
holder in  a  corporation  for  a  preliminary 
injunction  restraining  it  from  converting 
its  preferred  stock  into  bonds,  where  the 
right  to  the  relief  was  based  in  part  on  the 
alleged  impairment  of  applicant's  equitable 
property  rights  in  the  corporation,  the  fact 
that  he  may  have  been  actuated  by  improper 
motives  in  bringing  the  suit  was  immaterial. 
— Hodge  vs.  United  States  Steel  Corpora- 
tion, 19  Dick.  111. 

A  corporation  entered  into  an  agreement 
with  another  for  the  substitution  of  non- 
cumulative  for  cumulative  dividend  paying 
preferred  stock  and  the  funding  of  dividends 
in  arrears.  The  agreement  provided  that 
the  corporation  should  issue  to  each  assent- 
ing holder  of  preferred  stock  a  funding 
certificate  for  the  arrears,  which  should  carry 
interest  at  four  percent,  per  annum,  payable 
exclusively  out  of  the  net  profits  of  the  cor- 
poration for  the  year,  and  should  not  be 
cumulative,  and  should  be  payable  in  prior- 
ity to  any  dividends  on  the  capital  stock 
for  the  year.  HELD,  that  the  agreement 
did  not  provide  that  the  interest  fund 
should  be  made  a  first  charge  on  all  the  earn- 
ings to  the  exclusion  of  non-assenting 
holders  of  preferred  stock,  and,  if  the  cor- 
poration made  provision  for  the  payment 
of  such  interest,  it  would  be  required  to 
pay  a  like  amount  to  such  non-assenting 
holders. — Willcox  vs.  Trenton  Potteries  Co  , 
19  Dick.  173. 

The  court,  at  the  suit  of  a  non-assenting 
holder  of  preferred  stock,  will  not  issue  a 
temporary  injunction  restraining  the  cor- 
poration from  carrying  the  agreement  into 
effect,  for  no  irreparable  injury  will 
result  to  him.  If,  after  the  consummation 
of  the  agreement,  an  attempt  is  made  to  pay 
dividends  to  assenting  holders  of  preferred 
stock  in  preference  to  non-assenting,  the 
latter  can  assert  their  rights  by  a  proceeding 
in  court. — Ibid. 

The  court,  at  the  suit  of  non-assenting 
holders  of  common  stock,  will  not  issue  a 
temporary  injunction  restraining  the  cor- 
poration from  carrying  the  agreement  into 
effect,  as  it  works  to  their  benefit  in  that  it 
accelerates  their  chances  of  participation  in 
dividends. — Ibid. 

On  reduction  of  the  capital  stock  of  a 
corporation,  where  the  surplus  thereby 
created  is  invested  in  the  stock  of  railway 
companies,  it  is  not  necessary  that  it  be 
reduced  to  cash  before  distribution  to  the 
stockholders,  but  the  stock  itself  may  be 
distributed. — Continental  Securities  Co.  vs. 
Northern  Securities  Co.,  21  Dick.  274. 


210 


CORPORATIONS,  VIII,  IX. 


Powers. — General  Liability. 


8.  Distributing  Assets  and  Dividends. 

A  corporation,  on  reducing  its  capital 
stock,  may  distribute  a  portion  of  its  assets, 
and  retain  the  balance  as  its  property.-  - 
Continental  Securities  Co.  vs.  Northern 
Securities  Co.,  21  Dick.  274. 

In  the  absence  of  statutory  provisions, 
the  granting  of  dividends  from  profits  is  in 
the  discretion  of  directors  of  trading  cor- 
porations, subject  to  the  intervention  of 
equity  fi>r  improper  refusal. — Stevens  vs. 
United  States  Steel  Corporation.,  2Rob.  343. 

The  Corporation  act,  as  amended  (1'ampli. 
L.,1901,  p.  247,  see.  47 )  permits  corporations, 
in  the  manner  specified,  to  regulate  the 
whole  matter  of  the  distribution  of  profits 
by  dividends  to  stockholders;  the  statute 
prescribes  the  time,  manner  and  extent  of 
such  distribution,  but  only  in  the  absence 
of  inconsistent  regulations  made  by  the 
corporation  itself  in  accordance  with  the 
statutory  requirement;  the  view  that  the 
statutory  rule  is  rigid,  except  thai  the  cor- 
poration, in  the  maimer  prescribed,  may 
change  the  date  of  distribution,  held  errone- 
ous.— Ibid. 

Directors  are  not  required  to  declare 
dividends  on  common  stock,  as  well  as  on 
preferred  stock,  at  <i  time  when  there  are 
profits  enough  therefor,  where  it  is  not  for 
the  interest  of  the  corporation,  though  such 
profits  may  otherwise  be  absorbed  in  future 
dividends  on  the  preferred  stock. — Ibid. 

9.  Voting  on  Stock. 

Under  P.  L.  of  1896,  p.  290,  eh.  185,  sec. 
38,  declaring  that  the  stock  of  a  corporation 
belonging  to  the  corporation  shall  not  be 
voted  on,  the  officers  and  directors  of  a  cor- 
poration which  has  acquired  some  of  its 
own  stock  by  the  purchase  of  all  the  capital 
stock  of  another  corporation  owning  it,  are 
precluded  from  voting  on  the  shares  so 
acquired  at  a  meeting  of  the  stockholders 
for  the  purpose  of  electing  directors. — 
O'Connor  vs.  International  Silver  Co.,  2  Rob. 
67.     See  Id.  680. 

Where  corporation  A.  has  acquired  all  the 
capital  stock  of  corporation  B.,  and  at  the 
time  of  such  acquisition  corporation  B. 
owned  and  held  a  large  number  of  the  shares 
of  the  capital  stock  of  corporation  A.,  the 
officers  and  directors  of  neither  corporation 
have  the  right,  at  a  stockholders'  meeting 
of  corporation  A.,  held  for  the  purpose  of 
electing  directors  of  that  corporation,  to 
vote  upon  the  shares  of  the  stock  of  corpora- 
tion A.  held  by  corporation  B.  at  the  time  of 
the  acquisition  of  its  stock  by  corporation 
A.;  and  an  owner  of  shares  of  stock  in  cor- 
poration A.,  which  he  has  held  for  several 
years,  and  who  was  entitled  at  the  time  of 
his  purchase  of  the  stock,  and  still  continues 
to  be  entitled  to  have  a  certificate  thereof 
issued  to  him,  but  has  never  exercised  that 


right,  and  whose  shares  stand  on  tie    i 

ol  the  company  in  the  name  of  hi  . 
who,  however,  has  no  interest  therein,  hat  a 
standing  in  a  court  of  equity  to  ask  the  court 
to  prevent  corporation  A.,  or  corporation 
B.,  from  voting  upon  such  shares. — O'Con- 
nor VS.  International  Silver  Co..  2  Rob.  680. 


IX.  GENERAL  LIABILITY. 
1.  Torts. 

The  issue  of  an  attachment  against  a  man 
I'oi  a  debt  which  the  plaintiff  in  attachment, 
a  corporation,  must  be  held  to  have  known 
had  no  existence  in  fact,  the  seizure  under 
that  writ  of  the  household  goods  and 
wearing  apparel  of  his  wife  by  the 
officer,  the  subsequent  assent  of  the 
executive  officers  of  the  corporation  to  the 
seizure  of  the  wife's  property,  their  refusal 
to  release  it,  and  their  subsequent  assump- 
tion of  authority  over  the  property,  justify 
an  award  of  punitive  damages  in  an  action 
of  trespass  by  the  wife  again.-t  the  corpora- 
tion.— Carey 'vs.  Wolff  &  Co..  43  Vr.  510. 

2.  Obligations. 

The   bonds   of   such   corporation,   issued 
,   pursuant   to   a   further   fraudulent   scheme 
to  put  such  bonds  in    circulation    without 
value  having  been  paid  for    them,    having 
the   qualities  of   commercial   paper  in  the 
hands  of  innocent  holders  for  value  before 
i   maturity,    are  valid  obligations  of  the  com- 
pany to  the  extent    of  the  value    paid    for 
them. — Hebberd    vs.     Southwestern     Land 
;   and  Cattle  Co.,  10  Dick.  is. 

In  case  the  corporation  deprives  a  stoek- 
1  holder  of  his  rights  in  this  behalf,  it  is  liable 
to  an  action  at  law  for  damages;  and  where 
it  is  of  sufficient  responsibility  to  answer  to 
j  such  action,  the  stockholder  is  not  entitled 
I  to  equitable  relief. — Meredith  vs.  Zinc  and 
I  Iron  Co.,  10  Dick.  211.     A.  11  Id.  454. 

Rival  corporations  became  interested  in 
i   the  same  mineral  deposit,  on  the  supposition 
that  two  different  ores,  found  in  the  same 
veins,  could  be  separated,  the  two  having 
been  sold,  one  each,  to  the  two  corporations. 
To   define   and   separate  the  two   ores,   in 
practice,  in  the  earth  was  found  practically 
impossible.     Disputes  arose  as  to  whether 
the  various  veins  uncovered  were  one  ore 
or  the  other,  and  prolonged  and  expensive 
!  litigation   followed,    extending   over   many 
years.     Finding  that  the  issue  was  incap- 
able of  satisfactory  judicial  determination, 
a   contract   was  made   whereby   the   rival 
interests  were  to  be  consolidated,   but   as   a 
I   condition   precedent   it   involved   the   pur- 
chase of  other  mines  and  plants  in  different 
,   parts  of  the  state  and  country.     The  cor- 
I   porations    exercised    no    public    franchise, 
j   were  simply  the  owners  of  a  species  of  pro- 
perty which,  in  its  natural  state,  is  of  no  use 
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to  mankind,  and  their  output  comprised 
but  a  small  fraction  of  the  product  of  the 
country.  HELD,  that  the  contract  did  not 
tend  to  create  a  monopoly. — Ibid 

It  is  immaterial  whether  the  repayment 
for  advances  for  the  purchase  of  the  city 
stock  was  made  to  W.  as  the  owner  of  such 
stock  or  as  creditor  of  the  Trenton  company; 
and  the  fact  that  P.  entered  the  same  as  a 
debt  on  the  books  of  the  consolidated  com- 
pany was  not  sufficient  to  create  an  indebt- 
edness in  favor  of  W.  if  it  did  not,  in  fact, 
previously  exist,  as  the  acts  of  P.,  the  sole 
manager  in  control,  were  unknown  to  the 
other  directors  of  the  company,  except  one 
director  who  was  in  the  employ  of  W. — 
Trenton  Passenger  Railway  Co.  vs.  Wilson, 
10  Dick.  273.     See  11  Id.  783. 

The  fact  that  the  consolidated  company 
is  the  owner  of  the  city  property  which 
was  transferred  to  it,  and  that  W.  advanced 
money  to  purchase  such  stock  on  the  faith 
of  the  agreement  of  repayment,  and  without 
this  agreement  would  not  have  made  the 
purchase,  creates  no  equity  as  against  the 
consolidated  company. — Ibid. 

D.,  the  president  of  the  S.  W.  L.  &  C.  Co., 
drew  a  note  for  $10,000,  to  his  individual 
order,  signing  it  with  the  name  of  the  com- 
pany, by  himself  as  its  president,  and  en- 
dorsed it.  and  presented  it  for  discount  at  a 
bank.  With  it  he  presented  to  the  bank  a 
statement,  signed  by  one  H.,  who  was  rep- 
resented to  be  "in  charge"  of  the  company, 
which  exhibited  that  the  company  was  in- 
debted to  D.  in  a  larger  sum  than  the  amount 
of  the  note.  The  bank  discounted  the  note 
and  passed  the  proceeds  to  the  individual 
credit  <if  D.  HELD,  that  the  note  was  a 
valid  claim,  in  the  hands  of  the  bank, 
against  the  company,  though  in  fact  it 
owed  D.  only  $55,  the  bank  having  taken 
the  note  in  good  faith  and  before  maturity. 
— Hebberd  vs.  Southwestern  Land  and 
Cattle  Co.,  10  Dick.  18. 

D.  used  the  proceeds  of  the  note  to  buy 
cattle,  which  he  put  upon  the  cattle  range 
belonging  to  the  company.  HELD,  that  a 
trust  was  impressed  on  the  cattle  in  favor 
of  the  company. — Ibid. 

A  preliminary  order  will  not  be  granted 
to  restrain  a  corporation,  organized  for 
mining  and  reducing  ores  owned  by  it  within 
the  state,  from  entering  into  a  contract  for 
the  purchase  of  similar  mines  lying  outside 
the  state,  since  the  purchase  may  be  made 
and  the  contract  carried  out,  and  the  cor- 
poration still  be  at  liberty  to  discontinue 
the  operation  of  work  outside  the  state,  if 
it  be  a  breach  of  the  original  contract 
between  the  stockholders. — Meredith  vs. 
Zinc  and  Iron  Co.,  10  Dick.  211.  A.  11  Id. 
454. 

Where  a  mining  and  manufacturing  cor- 
poration was  organized  under  the  Corpora- 


tion act  of  1875,  which  provides  (section  55) 
for  the  purchase  of  property  with  stuck. 
such  provision  became  a  part  of  the  contract 
between  the  stockholders;  and  where  new 
stuck  is  issued  for  the  purchase  of  mines, 
which  will  become  a  part  of  the  common 
property,  from  which  all  stockholders  will 
receive  the  same  benefit,  original  holders 
cannot  insist  that  the  new  stock  shall  be 
issued  to  them  in  the  proportion  their  hold- 
ings bear  to  the  whole  amount  of  stock 
before  the  increase. — Ibid. 

A  corporation  having  contracted  to  pur- 
chase cei-tain  property  for  a  certain  amount 
of  its  stock,  authorized  its  president  to  issue 
the  stock  and  carry  out  the  contract.  The 
president,  instead  of  doing  this,  purchased 
the  property  for  cash.  HELD,  that  the 
corporation  could  not,  in  a  court  of  equity, 
recover  the  cash  paid  without  offering  to 
return  the  property  or  tendering  the  stock 
which  it  had  contracted  to  give  therefor, 
or  showing  that,  through  the  conduct  of 
the  vendor,  it  had  been  precluded  from 
doing  so. — Wilson  vs.  Trenton  Passenger 
Railway  Co.,  11  Dick.  783. 

A  corporation  agreed  to  sell  $40,000  of  its 
bonds  and  $5,000  of  its  stock  for  $33,000. 
the  purchaser  to  take  up  $15,000  of  bonds 
of  a  prior  issue,  and  pay  the  balance  in 
money.  He  obtained  the  latter  bonds  for 
$14,000  and  received  the  receipt  of  the 
president  of  the  company  for  $15,000. 
HELD,  that  for  the  purpose  of  carrying  out 
his  contract  he  was  entitled  to  the  $15,000 
as  a  payment. — Franklin  Trust  Co.  vs. 
Rutherford  Electric  Co.,  12  Dick.  42.  .4.  13 
Id.  584. 

Where  a  corporation  organized  to  hold 
and  control  the  stock  of  other  corporations 
negotiated  a  loan  to  obtain  a  working 
capital  for  the  corporations  merged,  one  of 
the  constituent  companies,  to  which  a  por- 
tion of  the  money  so  raised  was  loaned,  was 
properly  charged  with  its  proportion  of  the 
expenses  incurred  by  the  holding  company 
in  negotiating  the  loan. — Dittman  vs.  Distil- 
ling Co.,  19  Dick.  537. 

A  corporation  mortgage  which  is  duly 
executed  under  the  hands  of  the  proper 
executive  officers  of  the  company  and  at- 
tested by  its  corporate  seal,  which  was 
delivered  to  the  mortgagees,  and  for  which 
valuable  consideration  passed  to  the  com- 
pany coincidently  with  its  delivery,  will  not 
be  held  to  be  invalid,  because  there  is  no 
proof  that  a  resolution  of  the  board  of 
directors  was  passed  authorizing  and  di- 
recting the  making  of  the  mortgage. — Reed 
vs.  Helois  Carbide  Specialty  Co.,  19  Dick 
231. 

A  mortgage  may  be  a  good  securitv  for 
some  component  parts  of  the  mortgage 
money  and  bad  as  to  the  residue  of  it  — 
Ibid. 
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A  corporation  mortgage  made  in  good 
faith,  securing  payment  of  purchase  money 
of  land  then  conveyed,  or  of  money  or  other 
valuable  consideration  paid  to  or  fnr  the 
benefit  of  the  company  and  accepted  by  it, 
coincidently  with  the  delivery  of  the  mort- 
gage, is  a  valid  security  to  the  extent  that 
it  secures  such  a  presently  passing  considera- 
tion.— Ibid. 

Such  a  corporation  mortgage  is  valid  to 
the  extent  above  named,  notwithstanding 
it  may  have  been  made  in  contemplation  of 
the  possible  insolvency  of  the  company. 
It  is  not  a  fraud  and  not  within  the  prohibi- 
tion of  section  64  of  the  Corporation  act. 
P.  L.  of  1896,  p.  298.— Ibid. 

So  far  as  such  a  mortgage  attempts  to 
secure  pre-existing  debts,  owing  to  the 
mortgagees  by  the  company,  it  is  within  the 
prohibition  of  section  64  of  the  Corporation 
act,  and  being  given  in  contemplation  of 
the  insolvency  of  the  company,  is  to  that 
extent  invalid. — Ibid. 


3.  Ratification,  Acceptance  and  Acqui= 
escence. 

A  corporation  may  act  by  its  agents  with- 
out giving  them  authority  in  writing.  It 
may  be  bound  by  acceptance  and  ratifica- 
tion of  the  previously  unauthorized  acts  of 
its  agents  in  the  course  of  its  business. — 
Flaherty  vs.  Atlantic  Lumber  Co.,  13  Dick. 
467. 

The  adoption  of  a  resolution  by  the  board 
of  directors  of  a  corporation,  reciting  that 
an  act  of  its  secretary  and  solicitor  was  done 
with  their  acquiescence,  and  that  they 
ratified  it,  is  equivalent  to  an  original 
authorization. — In  re  West  Jersev  Traction 
Co.,  14  Dick.  63. 

The  certificate  of  a  corporation  organized 
in  1880  under  the  (New  Jersey)  act  of  April 
7th,  1875,  stated  that  the  business  of  selling 
its  manufactured  product  out  of  the  state  of 
New  Jerse}'  was  to  be  carried  on  in  the  city 
of  New  York.  Its  property  consisted  of 
mines  and  mining  rights  in  Sussex  county, 
New  Jersey,  and  a  plant  for  reducing  the 
ores  therefrom  in  Essex  county,  New 
Jersey.  In  1897  it  became  necessary  for 
it  to  purchase  mine?  adjoining  and  mining 
rights  conflicting  with  its  own,  and  with 
them  to  purchase  a  reducing  plant  out  of 
the  state,  of  the  same  character  as  that 
owned  by  it  in  the  state.  This  additional 
plant  was  found  to  be  necessary  in  order  to 
reduce  the  increased  product  due  to  the 
said  purchase,  and  its  use  was  highly  profit- 
able.    HELD  — 

(1)  That  the  use  of  such  plant  out  of  the 
state  was  not,  under  the  circumstances,  a 
breach  of  the  contract  between  the  stock- 
holders found  in  the  original  certificate. 
But,  if  it  was 


(2)  That  it  could  be  sanctioned  by  the 
assent  of  two-thirds  in  value  of  the  stock- 
holders under  section  33  of  that  act. — 
Meredith  vs.  New  Jersey  Zinc  and  Iron  Co., 
14  Dick.  257.     A.  15  Id.  445. 

The  case  of  Stickle  vs.  Liberty  Cvclc  (.'. ... 
32  Atl.  Rep.  708,  distinguished.— Ibid. 

The  subsequent  ratification  of  the  mort- 
gage by  the  directors,  having  been  made  in 
contemplation  of  the  insolvency  of  the 
corporation,  did  not  give  the  mortgage 
validity.— Bennett  vs.  Keen,  14  Dick.  634. 

Prior  to  July,  1890,  the  secretary  of  a 
manufacturing  corporation  had  exercised 
the  authority  of  endorsing  commercial 
paper,  and  thereby  obtained  discounts, 
whereby  funds  necessary  to  run  the  corpora- 
tion were  obtained.  In  July,  1890,  a  new 
treasurer  was  elected,  and  he  was  introduced 
in  the  banks  where  said  discounts  had  been 
made,  by  said  secretary,  as  having  authority 
to  make  endorsements  formerly  made  by 
him.  From  July,  1890,  to  May,  1893,  he 
made  a  multitude  of  endorsements  on  paper 
like  that  formerly  endorsed  by  said  secretary, 
and  during  such  period  the  directors  of  the 
corporation  did  nothing  with  a  view  to  look 
into  or  manage  its  affairs.  They  claimed 
that  when  said  treasurer  was  elected  they 
understood  he  would  put  in  sufficient  money 
to  do  away  with  the  need  of  endorsing  and 
discounting  paper  as  was  formerly  done, 
but  less  than  five  months  thereafter  the 
majority  of  them  knew  that  he  had  failed 
to  put  in  additional  money.  They  had 
access  to  the  corporation's  books,  plainly 
showing  his  practice  in  making  said  endorse- 
ments, but  they  never  examined  them. 
HELD,  that,  though  they  did  not  know  of 
said  endorsements,  they  ought  to  have 
known. — Blake  vs.  Domestic  Manufactur- 
ing Co.,  19  Dick.  480. 

Where  the  directors  of  a  corporation 
acquiesce  in  the  act  of  its  treasurer  in  en- 
dorsing its  paper  for  discount,  while  holding 
himself  out  to  the  public  as  having  authority 
so  to  do,  they  thereby  constitute  such 
treasurer  its  general  agent  to  make  such 
endorsements. — Ibid. 

Where  a  corporation's  treasurer  is  made 
its  general  agent  for  the  endorsement  of 
paper,  by  reason  of  the  acquiescence  of  its 
directors  in  numerous  endorsements  made 
by  him  while  holding  himself  out  to  the 
public  as  having  authority  so  to  do,  an 
endorsement  made  by  him  is  binding  on  the 
corporation,  though  the  endorsee  had  no 
knowledge  of  the  previous  endorsements. — 
Ibid. 

Where  a  corporation's  treasurer  acts  as 
its  general  agent  in  endorsing,  from  time  to 
time,  large  quantities  of  its  commercial 
paper,  it  will  be  bound  thereby,  if  the 
directors  ought  to  have  known  he  was  so 
doing. — Ibid. 
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A  contract  of  sale  to  a  corporation  of 
shares  of  its  stock  by  a  director  present  at 
the  meeting  of  the  board  at  which  the  sale 
was  sanctioned  is  not  binding  as  a  valid 
obligation.  But  if  the  stock  be  retained 
or  its  value  changed  by  action  of  the  com- 
pany so  that  it  cannot  be  tendered  back, 
though  in  the  same  condition,  the  company 
will  be  obliged  to  pay  what  it  was  reasonably 
worth. — Oliver  vs.  Rahway  Ice  Co.,  19 
Dick.  596. 

Silence  of  the  stockholders  of  a  corpora- 
tion for  two  years  with  knowledge  of  the 
illegal  contract,  is  not  a  ratification  thereof. 
—Ibid. 

A  lease  to  a  manufacturing  corporation 
gave  the  privilege  of  purchasing  the  land 
leased,  at  the  expiration  of  the  term.  The 
president  was  authorized  to  obtain  a  correc- 
tion in  the  description  of  the  premises.  He 
did,  in  fact,  obtain  a  new  lease  thereof,  at 
the  same  rent  for  the  same  term,  but  the 
lease  omitted  the  option  given  to  purchase. 
HELD,— 

1.  That  the  subsequent  use  of  the  pro- 
perty by  the  company  and  the  payment  of 
rent  did  not  show  notice  to  the  directors  of 
the  contents  of  the  second  lease  or  acqui- 
escence in  its  provisions; 

2.  That  even  if  ratification  by  acquies- 
cence were  to  be  presumed,  the  acceptance 
of  the  second  lease  was  not  a  surrender  in 
law  of  the  first  lease,  or  of  the  term  of  years 
thereby  created. — Lister  Agricultural  Chemi- 
cal Works  vs.  Selby,  2  Rob.  271. 

An  injury  having  been  received  by  a 
servant  of  a  corporation,  another  employe 
took  the  injured  servant  to  a  physician, 
and  during  the  treatment  the  physician 
determined  that  the  services  of  a  dentist 
were  necessary;  and  the  physician,  on  ask- 
ing the  corporation's  manager  who  would 
pay  the  dental  bill,  was  referred  to  a  casualty 
company  which  had  insured  the  corporation 
against  liability  for  accidents  to  its  employes. 
HELD,  that  the  fact  that  the  manager  did 
not  deny  responsibility  on  the  part  of  the 
corporation  for  the  medical  treatment 
rendered,  and  that  he  referred  the  physician 
to  the  casualty  company,  was  not  a  ratifica- 
tion of  the  physician's  employment,  and  the 
corporation  was  not  liable  to  him. — Mohl- 
man  Co.  vs.  American  Grocery  Co.,  2  Rob. 
602. 

Y.,  who  owned  more  than  nineteen-twen- 
tieths  of  the  stock  of  an  amusement  corpora- 
tion, and  was  one  of  its  directors,  treated 
the  enterprise  substantially  as  his  own, 
made  most  of  the  leases  in  his  own  name, 
collected  the  rents  and  acted  as  general 
manager,  with  full  powers,  without  any 
interference  by  the  other  officers  of  the 
company,  rendering  them  general  statements 
each  year  of  the  amounts  collected  and  dis- 
bursed by  him.  He  negotiated  with  com- 
plainants for  a  lease  of  corporate  property 
for  a  reasonable  term,  under  which  they 


were  required,  to  invest  a  large  sum  in  pre- 
paring the  property  for  use,  and  with  knowl- 
edge of  such  occupancy,  treasurers  of  the 
corporation  were  permitted  to  collect  rents 
and  apply  them  to  the  benefit  of  the  corpora- 
tion. HELD,  that  such  facts  were  sufficient 
to  establish  a  ratification  of  the  lease  by  the 
corporation,  and  that  complainants  were 
entitled  to  enjoin  the  further  prosecution  of 
an  ejectment  suit  by  the  corporation  to 
recover  possession  of  the  property. — Clem- 
ent vs.  Young-McShea  Amusement  Co., 
3  Rob.  347. 


X.  DE  FACTO. 

Where  the  purchaser  of  such  lands  claims 
to  be  a  corporation  and  as  such  it  has  been 
organized  in  good  faith,  under  appropriate 
laws,  and  is  in  the  exercise  of  its  franchise, 
but,  by  reason  of  some  defect  in  the  pro- 
ceedings to  incorporate,  is  a  de  facto  cor- 
poration only,  this  condition  will  be  no  bar 
to  an  application  to  set  aside  such  void 
judgment,  and  the  plaintiff  therein  will  not 
be  heard  in  defence  of  such  action  to  ques- 
tion the  validity  of  such  corporation. — Keyes 
vs.  Smith,  38  Vr.  190. 

Facts  proved  held  to  show  the  existence  of 
a  corporation  de  facto. — McCarter,  Receiver 
vs.  Ketcham,  43  Vr.  247. 

Where  rights  of  third  persons  have  arisen 
by  reason  of  the  acts  of  a  corporation  de 
facto,  such  corporation  cannot  be  dissolved 
by  any  agreement  or  acts  of  the  incorpora- 
tors so  as  to  affect  such  rights. — Ibid. 


XI.  ACTIONS. 
1.  Against  Receiver. 

The  defendant  appointed  the  plaintiff  its 
agent,  for  the  state  of  Massachusetts,  for 
the  term  of  five  years,  for  which  he  was  to 
receive  a  specified  percentage  of  the  busi- 
ness he  procured  in  that  state.  The  com- 
pany, on  the  23d  of  August,  1894,  was  de- 
clared to  be  insolvent  by  a  decree  of  the 
court  of  chancery  of  this  state,  a  receiver 
appointed,  and  the  charter  of  the  company 
declared  to  be  forfeited  and  void.  HELD, 
that  an  action  cannot  be  maintained  by  the 
plaintiff  to  recover  damages  from  the  re- 
ceiver, because  the  plaintiff  was  not  con- 
tinued after  that  date  in  such  employment 
as  agent  under  the  contract. — Rosenbaum 
vs.  Credit  System  Co.,  31  Vr.  294.  See  32 
Id.  543. 

2.  Process. 

Acknowledgment  of  service  of  summons 
by  the  attorney  of  a  corporate  defendant 
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submits  the  person  of  the  corporation  to  the 
jurisdiction  of  the  court. — Beebe  vs.  Beebe 
Co.,  35  Vr.  497. 

Laws  N.  J.  1896,  p.  277,  ch.  185.  requires 
every  corporation,  under  a  penalty,  to  file 
annually,  with  the  secretary  of  state  a  state- 
ment giving  its  principal  office  in  the  state, 
and  the  name  of  the  agent  in  charge  upon 
whom  process  against  the  corporation  may 
be  served,  and  authorizes  service  on  such 
agent.  Previously  the  statute  provided  for 
service  only  on  officers  or  directors  of  the 
corporation.  A  corporation  previously  or- 
ganized designated  its  principal  office  in  the 
state,  as  required  by  the  statute,  then  in 
force,  at  the  office  of  an  attorney,  to  whom 
it  paid  a  sum  as  rental,  and  for  keeping  the 
books  which  were  required  to  be  kept  there. 
It  failed  to  designate  any  agent  under  act 
1896,  and  was  subsequently  adjudged  in- 
solvent, and  a  receiver  appointed  for  its 
property,  who  discontinued  the  payments 
to  the  attorney.  HELD,  that  service  upon 
the  attorney  in  an  action  thereafter  brought 
against  the  corporation  was  not  a  good 
service  on  the  corporation,  under  the  statute. 
— Nickolson  vs.  Wheeling,  L.  E.  &  P.  Coal 
Co.,24N.  J.  L.  J.  756. 


3.  Pleading  and  Defence. 

\\  hen  a  defendant  corporation,  in  an  ac- 
tion upon  contract,  files  a  plea,  verified  by 
the  president  of  the  general  issue  and  pay- 
ment with,  a  notice  of  set-off,  under  which 
it  claims  recovery  from  the  plaintiff,  this 
admit-  tlie  corporate  existence  of  the 
defendant  and  that  existence  is  not  an  issue 
in  the  case.  In  such  ease  the  plaintiff  is  not 
required  to  prove  such  corporate  existence 
prior  to  proving  the  making  of  the  contract 
sued  on. — Bennett  vs.  Millville  Improve- 
ment Co.,  38  Vr.  326. 

Prima  facie  proof  of  the  existence  of  a  cor- 
poration plaintiff  is  sufficient  where  the 
defendant  fails  by  plea  or  otherwise  to  make 
the  existence  of  the  corporation  an  issue  in 
i  Ke  case. — Macmillan  vs.  Stewart,  40  Vr. 
212.     A.  Id.  676. 

That  the  suit  by  the  company  against  W. 
for  an  accounting  and  for  repayment  of  the 
money  derived  from  the  bonds  is  really 
brought  for  the  benefit  of  P.,  who  is  a  large 
stockholder,  is  no  defence,  as  the  corpora- 
tion in  such  action  represents  the  right  of 
every  stockholder. — Trenton  Passenger 
Railway  Co.  vs.  Wilson,  10  Dick.  273.  Set 
11  Id.  783. 

That  P.  refused  to  pay  over  to  W.  the 
stock  in  the  consolidated  company  does  not 
create  any  equity  in  W.  as  against  the  con- 
solidated company,  so  as  to  make  it  a  con- 
dition precedent  to  the  return  of  the  money 
obtained  by  W.  through  the  sale  of  the 
bonds  that  the  company  should  transfer  to 


him  the  stork  issued  in  lieu  of  the 

the  city  company  purchased  by  his  money. 

—Ibid. 

In  an  action  of  ejectment  against  a  cor- 
poration, the  declaration  may  be  annexed 
to  the  summons  and  served  therewith. 
When  it  is  so  served,  with  a  proper  not  ice  to 
plead  endorsed  thereon,  the  plaintiff  i-  en- 
titled to  judgment  at  the  expiration  of 
twenty  days  after  service. — Kam  vs.  Trus- 
tees, 43  Vr'.  1 12. 

This  rule  applies  to  a  case  where  it  is 
necessary  to  obtain  a  judge's  order  directing 
the  manner  of  service. — Ibid. 

Where  certain  property  of  a  corporation 
which  was  merged  in  another  corporation, 
created  for  the  purpose  of  holding  and  con- 
trolling the  stock  of  such  corporation  and 
others  engaged  in  the  same  line  of  business, 
was  mortgaged  to  secure  bonds,  which  were 
thereafter  pledged  to  secure  a  loan  on  its 
becoming  impossible  to  sell  the  bonds, 
which  loan  was  negotiated  to  provide  a 
working  capital  for  all  the  constituent  com, 
panies,  and  thereafter  the  holding  company 
issued  its  own  collateral  bonds  to  raise  money 
for  the  same  purpose,  a  part  of  which  had 
been  loaned  to  the  merged  corporation  as 
working  capital,  and  on  payment  of  which 
such  corporation  was  entitled  to  a  return 
of  the  bonds  issued  on  security  of  the  mort- 
gage so  executed,  an  allegation  in  a  stock- 
holders' action  that  the  assets  of  the  merged 
corporation  were  being  improperly  diverted, 
by  reason  of  such  mortgage,  for  the  benefit 
of  the  holding  company,  was  not  sustained. 
Dittman  vs.  Distilling  Co..  19  Dick.  537. 

Where  money  was  loaned  by  a  corporation 
holding  a  majority  of  the  stock  of  various 
constituent  corporations  to  one  of  such 
companies,  neither  the  latter  company  nor 
its  stockholders,  prior  to  the  repayment  of 
the  debt,  was  entitled  to  allege  that  the 
holding  company  had  illegally  charged  such 
company  with  usury,  in  the  form  of  addi- 
tional expenses  incident  to  making  a  loan 
and  interest  thereon. — Ibid. 

Where',  under  an  agreement  between  the 
holder  of  an  option  on  certain  distilling 
companies,  which  were  to  be  sold  to  the  K. 
company,  the  option  holder  was  entitled 
to  apportion  the  consideration  received 
from  the  K.  company  among  the  different 
grantors,  and,  under  such  reservation,  a 
payment  in  cash  and  stock  of  the  K.  com- 
pany was  delivered  to  one  of  such  grantors, 
such  payment  could  not  be  questioned  in  a 
subsequent  suit  against  a  corporation  into 
which  the  K.  company  was  subsequently- 
merged,  on  the  ground  that  it  constituted  a 
misappropriation  or  a  diversion  of  the  K. 
company's  asset.-. — Ibid. 

The  circumstance  that  the  stock  of  the 
Washington  company,  if  received  by  the 
New  Jersey  company,  would  become  subject 
in  its  hands  to  its  mortgage  previously  given 
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on  existing  and  subsequently  acquired  pro- 
perty, is  not  an  equitable  reason  for  enjoin- 
ing the  sale. — Coler  vs.  Tacoma,  &c,  Co.,  19 
Dick.  117.     See  20  Id.  347. 

Where  the  bill  in  a  suit  to  prevent  the 
officers  and  directors  of  a  corporation  from 
voting  shares  of  the  corporation's  stock  at 
a  meeting  of  the  stockholders  for  the  purpose 
of  electing  directors  charges  that  persons 
own  and  control  enough  of  the  stock  of  the 
corporation,  which,  if  used  in  connection 
with  the  shares  of  its  own  stock  acquired 
by  the  corporation's  purchase  of  all  the 
capital  stock  of  another  corporation,  would 
make  a  majority  of  the  voting  strength  of 
its  stock,  and  intend  so  to  do,  it  is  sufficient 
as  against  an  objection  of  vagueness,  though 
failing  to  specify  the  amount  of  stock  and 
the  names  of  the  persons  who  own  and  con- 
trol it  — O'Connor  vs.  International  Silver 
Co.,  2  Rob.  67.     See  Id.  680. 

Where  the  bill  charged  that  the  officers 
were  drawing  excessive  salaries,  the  failure 
to  state  their  names  and  their  specific  official 
designations  would  not  affect  the  sufficiency 
of  the  bill  as  against  an  objection  of  vague- 
ness, no  relief  being  sought  on  such  allega- 
tions — Ibid. 

In  such  action  a  judgment  obtained 
against  the  corporation,  of  which  defendant 
was  director,  is  not  conclusive  against  the 
defendant  as  to  the  debt  sued  on,  where  it 
uas  obtained  in  another  jurisdiction,  and 
the  only  plea  interposed  by  the  corporation 
was  one  challenging  the  jurisdiction  of  the 
court. — Audenried  vs.  East  Coast  Milling 
Co.,  2  Rob.  450. 

Where  a  decree  in  the  nature  of  a  personal 
decree  is  sought  against  a  foreign  corpora- 
tion, it  may  raise  the  question  of  jurisdiction 
by  plea. — Groel  vs.  United  Electric  Co;  of 
New  Jersey,  2  Rob.  249. 

A  plea  put  in  by  one  P.  denied,  in  general 
terms,  that  the  property  concerning  which 
relief  was  sought  was  located  within  the 
state  of  New  Jersey.  It  admitted  (by  not 
denying)  that  the  property  in  question  was 
capital  stock  of  a  New  Jersey  corporation. 
HELD,  that  inasmuch  as  the  situs  of  the 
stock  was  in  New  Jersey,  the  New  Jersey 
courts  had  jurisdiction  to  proceed  against 
P.  in  respect  of  it;  that  he  was  a  necessary 
party  to  the  proceeding,  and  that  a  decree 
could  be  made  in  respect  of  the  res  which 
would,  in  case  he  should  not  appear,  bind 
his  interest  therein  — Andrews  vs  Guayaquil 
and  Quito  Railway  Co.,  3  Rob.  211. 


frames  the  prospectus,  and  becomes  one  of 
the  first  subscribers,  is  a  promoter  of  the 
corporation. — Woodbury  Heights  Land  Co. 
vs.  Loudenslager,  10  Dick.  78.  See  11  Id. 
411  and  13  Id.  556. 

Defendant  joined  with  the  owner  of  a  tract 
of  land  in  procuring  options  of  doubtful 
validity  on  adjoining  tracts,  and  then 
organized  a  corporation,  of  which  he  became 
president,  to  purchase  the  land  at  an 
advanced  price,  under  an  agreement  with 
his  co-promoter  alone  that  he  was  to  receive 
part  of  the  profits  thus  to  be  realized  He 
then  procured  deeds  to  himself  of  all  the  land 
for  an  actual  consideration  of  $66,223, 
recited  in  the  deeds  as  $80,000,  and  conveyed 
to  the  corporation  for  $80,000  and  four 
hundred  shares  of  stock.  He  distributed 
the  stock  pro  rata  among  the  stockholders 
and  kept  the  profits.  No  part  of  the  money 
paid  the  vendors  of  the  land  belonged  to 
defendant  or  his  co-promoter,  but  all  was 
furnished  by  the  corporation.  HELD,  that 
the  corporation  was  entitled  to  recover  the 
profits  so  withheld. — Ibid. 

When  a  promoter  induced  subscriptions  to 
a  stock  of  a  corporation  on  the  promise  that, 
in  consideration  of  stock  to  be  retained  by 
him  as  a  part  of  the  plan,  he  will  furnish  cer- 
tain subscriptions  for  the  benefit  of  the 
subscribers,  the  promise  is  a  part  of  the 
consideration  of  the  contract  of  subscription, 
and  hence  a  default  on  the  part  of  the  pro- 
moter in  that  respect  vitiates  the  contract. — 
Audenried  vs.  East  Coast  Milling  Co.,  2  Rob. 
450. 


XII.  PROMOTERS. 

One  who  engages  with  the  owner  of  a  tract 
of  land  in  organizing  a  corporation  to  pur- 
chase the  land,  by  procuring  subscribers. 


XIII.  TAXATION. 

1.  Capital  Stock. 

Manufacturing  corporations  organized  un- 
der the  General  Corporation  law  are  taxable 
under  the  act  of  1892  (Gen.  Stat.,  p.  3337, 
sec.  260),  with  respect  to  the  amount  of 
capital  stock  issued  and  outstanding  as  a 
fixed  factor,  without  regard  to  the  purpose 
for  which  the  capital  stock  was  issued  or 
whether  issued  for  value  or  not. — Storage 
Battery  Co.  vs.  Board  of  Assessors,  31  Vr.  66. 
.4.  32  Id.  289. 

Exemption  from  this  measure  of  taxation 
is  granted  by  the  statute  to  manufacturing 
and  mining  corporations  which  have  fifty 
per  cent,  of  their  capital  stock  invested  in 
manufacturing  or  mining  carried  on  within 
this  state. — Ibid. 

The  burden  of  establishing  such  exemp- 
tion is  on  the  corporation  claiming  it. — Ibid. 

So  far  as  the  capital  stock  of  such  a  com- 
pany is  used  to  acquire  the  right  to  manu- 
facture elsewhere,  it  is  not  invested  in  manu- 
facturing carried  on  within  this  state. — Ibid. 
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I  ader  the  act  approved  February  19th, 
1901  (Pamph.  L.,  p.  31),  there  were  four 
requisites  to  entitle  a  manufacturing  or 
mining  corporation  to  exemption  from  the 
state  franchise  tax — first,  that  at  least  fifty 
per  centum  of  the  capital  stock  of  the  cor- 
poration, issued  and  outstanding  on  January 
1st,  next  preceding  the  annual  return,  shall 
be  invested  in  manufacturing  carried  on 
within  this  state;  second,  that  the  annual 
return  to  the  state  board  of  assessors  shall 
state  where  the  manufactory  is  located  and 
the  character  of  the  goods  manufactured; 
third,  the  total  amount  of  its  capital  em- 
barked in  the  business  of  manufacturing 
and  the  amount  of  the  capital  stock  actually 
employed  in  New  Jersey;  fourth,  that  the 
annual  return  to  the  state  board  of  assessors 
shall  have  been  made  on  or  before  the  first 
Tuesday  of  May  in  each  year. — Hardin  vs. 
Morgan,  Comptroller,  41  Vr.  484.  A.  42  Id. 
342. 

2.  Exemptions. 

i 

The  charter  of  a  private  corporation,  en- 
acted before  the  adoption  of  the  constitu- 
tional amendments  of  1875  and  containing 
an  exempt  inn  of  the  property  of  the  corpora- 
tion from  taxation,  might,  if  granted  for  a 
valid  consideration  moving  to  the  state,  and 
if  accepted  and  acted  upon  by  the  recipient 
according  to  its  terms,  become  a  contract 
binding  upon  the  state,  and,  by  force  of  the 
federal  constitution,  irrepealable. — Cooper 
Hospital  vs.  Camden,  39  Vr.  691. 

A  charitable  corporation  already  enjoying 
exemption  from  taxation  for  its  house  and 
the  land  on  which  it  is  located,  under  that 
section  of  the  Tax  act  which  exempts  from 
taxation  "all  buildings  used  exclusively  for 
charitable  purposes,  with  the  land  whereon 
the  same  are  erected,  and  which  may  be 
necessary  for  the  fair  enjoyment  thereof, 
and  the  furniture  and  personal  property 
used  therein"  (Pamph.  L.,  1894,  p.  354, 
Gen.  Stat.,  p  3320),  purchased  other  land, 
a  mile  away,  with  the  purpose  of  removing 
the  institution  there  after  a  sale  of  the 
property  it  then  occupied  Pending  such 
sale  it  located  and  occupied  a  camp  on  the 
newly  acquired  lot,  consisting  of  tents  for 
the  accommodation  of  the  overflow  from 
the  main  institution  during  the  months  of 
July  and  August  with  a  one  story  frame 
structure  adjacent  thereto  used  exclusively 
as  a  kitchen  and  laundry  for  the  camp  in 
which  no  one  slept.  Upon  review  of  an  as- 
sessment for  taxes  laid  upon  the  newly 
acquired  land,  it  was  held  that  neither  the 
tents  nor  the  frame  kitchen  were  buildings 
in  jthe^sense  of  the  statute  that  the  assess- 
ments! must  be  affirmed. — Children's  Sea- 
shore Home  vs.  Atlantic  City,  39  Vr.  385. 

The  charter  of  the  corporation  limited  its 
right  to  hold  property  to  an  amount  not 
exceeding  $100,000,  but  contained  no  clause 
exempting  it  from  taxation.     The  exemp- 


ii'.n  clause  above  recited   wa     the  general 

law  of  the  state  at  the  time  the  charter  was 
granted  A  general  law  was  afterwards 
passed  increasing  the  capacity  of  benevo- 
lent and  charitable  corporations  to  hold 
property  to  a  sum  not  exceeding  1500,000, 
but  this  act  contained  a  proviso  to  the  effect 
thai  nothing  therein  contained  should  be 
construed  to  exempt  the  property  of  said 
corporation  from  taxation.  Upon  a  review 
of  the  above  assessment  on  certiorari  the 
tax  was  sustained  on  the  ground  that  the 
corporation  had  already  obtained  exemp- 
tion from  taxation  to  the  amount  limited 
by  its  charter,  and  that  the  result  was  not 
altered  by  the  act  increasing  its  capacity  to 
hold  property  beyond  the  required  amount 
because  of  the  proviso  attached  thereto, 
upon  error  the  tax  was  sustained  but  not 
upon  the  ground  stated,  the  court  holding 
that  the  proviso  did  not  operate  as  a  repeal 
as  to  this  class  of  corporations  of  the  general 
act  creating  exemptions  from  taxation. — 
Ibid. 

The  constitutional  amendments  of  1875, 
providing  (inter  alia)  that  "property  shall 
■i  <i  for  taxes  under  general  laws  and 
by  uniform  rules,  according  to  its  true  value  " 
had  the  effect  of  abrogating  any  special  law 
for  the  assessment  of  taxes  and  any  special 
immunity  from  taxation  theretofore  granted 
and  not  already  accepted  in  such  manner 
as  to  constitute  a  contract. — Cooper  Hospital 
vs.  Camden,  39  Vr.  691. 

The  charter  of  the  Cooper  Hospital,  ap- 
proved March  24th,  1875  (Pamph.,  L. 
I  Private  acts),  p.  170,  Pamph.  L.,  1877,  p. 
391),  appears  upon  its  face  to  have  been 
enacted  in  consideration  of  certain  dona- 
tions of  land  and  the  appropriation  of  cer- 
tain moneys,  proposed  to  be  made  by  per- 
sons designated  in  the  act,  the  same  to  be 
devoted  to  certain  public  purposes  therein 
specified.  The  charter  declared  that  the 
property  and  effects  of  the  corporation, 
held  or  used  for  the  purposes  contemplated 
by  the  act,  should  not  be  subject  to  the 
imposition  of  any  tax  or  assessment.  The 
case  shows  that  before  the  corporation  was 
endowed  in  the  manner  contemplated  in 
the  charter,  the  exemption  from  taxation 
was  annulled  by  the  adoption  of  the  con- 
stitutional amendments  of  1875.  HELD, 
(assuming,  but  not  deciding,  that  the  hos- 
pital is  a  private  corporation  within  the 
doctrine  of  irrepealable  charters,  and  that 
the  charter  was  in  form  such  as  to  amount 
to  a  contract)  that  the  case  does  not  show 
an  acceptance  of  the  charter  and  payment 
or  delivery  of  the  consideration  according 
to  its  terms,  so  as  to  constitute  a  contract 
between  the  state  and  the  Cooper  Hospital, 
providing  for  the  exemption  of  the  property 
of  the  corporation  from  taxation. — Ibid. 

Under  the  supplement  passed  May  16th, 
1S94,  to  the  General  Tax  law  of  1866  (Gen. 
Stat.,  p.  3320),  lands  held  by  a  charitable 
institution  as  a  part  of  its  endowment  are 
not  exempted. — Ibid. 
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In  the  supplement  of  May  16th,  1894,  to 
the  General  Tax  law  of  1866  (Gen.  Stat.,  p. 
3320),  the  exemption  of  "buildings  used 
exclusively  for  charitable  purposes,  with 
the  land  whereon  the  same  are  erected  and 
which  may  be  necessary  for  the  fair  enjoy- 
ment thereof,"  is  confined  to  buildings  and 
land  in  and  upon  which  the  charitable  work 
is  actually  conducted. — Ibid. 

The  case  of  Cooper  Hospital  vs.  Burdsall, 
34  Vr.  85,  overruled.— Ibid. 

The  case  of  Sisters  of  Charity  vs.  Town- 
ship of  Chatham,  23  Vr.  373,  distinguished. 
—Ibid. 

Exemption  from  taxation  is  a  favor,  and 
the  statutes  under  which  it  is  allowed  must 
be  strictly  complied  with.  Compliance  is 
a  condition  precedent  to  the  right  of  exemp- 
tion.— Hardin  vs.  Morgan,  Comptroller,  41 
Vr.  484.   A.  42  Id.  342. 

A  -corporation  has  $96,000  invested  in 
lumber  stored  for  sale  upon  a  city  lot  valued 
at  $600,000,  on  which  a  dressing  mill  valued 
at  $30,000  is  operated  in  connection  with 
the  lumber  business.  HELD,  that  upon 
the  assumption  that  the  work  done  at  the 
mill  is  "manufacturing"  it  does  not  give 
color  to  the  capital  represented  by  the 
lumber  and  the  land  on  which  it  is  stored  so 
as  to  exempt  it  from  taxation  as  capital 
invested  in  manufacturing  carried  on  within 
this  state. — Yellow  Pine  Co.  vs.  Board  of 
Assessors,  41  Vr.  590.     See  43  Id.  182. 

If  a  tract  of  land  upon  which  are  erected 
the  buildings  of  a  corporation  used  exclu- 
sively for  charitable  purposes  be  devoted 
to  the  same  charitable  purposes,  it  is  exempt 
from  taxation,  by  force  of  section  3,  sub- 
division 4,  of  "An  act  for  the  assessment  and 
collection  of  taxes,"  (Pamph.  L.,  1903,  p. 
375),  as  construed  by  the  court  of  errors  and 
appeals,  in  Sisters  of  Charity  vs.  Chatham, 
23  Vr.  373. — Sisters  of  Charity  vs. 
Thompson,  43  Vr.  426. 

3.  Capital. 

Letters  patent,  purchased  by  stock,  is- 
sued therefor  for  property  purchased,  are  a 
part  of  the  invested  capital  of  a  corporation. 
— Mutoscope  Co.  vs.  State  Board  of  Asses- 
sors, 41  Vr.  172. 

When  manufacturing  is  done  under  letters 
patent  in  this  state,  they  may  be  considered 
as  a  part  of  the  capital  invested  in  manufac- 
turing carried  on  in  this  state  and  exempt 
from  taxation  under  Gen.  Stat.,  p.  3337, 
sec.  260.— Ibid. 


XIV.  CONSOLIDATION. 

P.  and  W.  were  the  owners  of  the  majority 
of  the  shares  of  the  Trenton  Horse  Railroad 


Company,  and  determined  to  buy  the  entire 
stock  of  the  City  Railway  Company  and 
form  a  consolidated  company.  W.  agreed 
with  P.  to  advance  the  amount  necessary 
to  purchase  the  city  company,  the  sum  to 
be  repaid  to  him  in  cash  from  the  sale  of  the 
bonds  of  the  consolidated  company.  P. 
agreed  to  turn  over  to  W.  the  stock  of  the 
city  company,  as  fast  as  purchased,  as 
further  collateral  for  the  money  advanced 
for  such  purchase  of  stock,  the  stock  to  be 
returned  to  P.  as  soon  as  the  advance  by  W. 
was  repaid.  W.  advanced  the  money,  and 
the  consolidation  was  effected,  the  agree- 
ment of  consolidation  submitted  to  the 
stockholders  providing  that  the  stock  of 
the  companies  consolidated  should  be  con- 
vertible to  the  stockholders  of  the  Trenton 
company  share  for  share,  to  the  share- 
holders of  the  city  company  at  the  rate  of 
14  164-225  shares  of  consolidated  stock  for 
each  share  of  the  city  stock.  The  agree- 
ment also  provided  for  the  payment  of  the 
debts  of  the  two  companies.  At  the  meet- 
ing of  the  stockholders  and  directors  of  the 
consolidated  company  the  day  of  the  filing 
of  the  agreement,  there  was  no  disclosure 
by  either  W.  or  P.  to  the  other  stockholders 
that  there  was  between  them  any  contract 
on  terms  different  from  those  specified  in 
the  agreement.  Immediately  after  the 
consolidation  P.  assumed  control,  and,  on 
the  books,  charged  the  railroad  company 
with  the  amount  due  W.  for  cash  advanced, 
and  thereafter  issued  to  W.  a  note  of  the 
consolidated  company  for  the  amount  of 
his  advances  secured  by  bonds  of  the  com- 
pany, which  bonds  W.  thereafter  sold  and 
applied  the  price  on  his  debt.  HELD,  that 
the  secret  agreement  between  P.  and  W., 
providing  for  other  terms  of  consolidation, 
was  not  binding  on  the  consolidated  com- 
pany (Pamph. L., 1888,  p.74),  under  which  the 
consolidation  was  effected,  prescribing  that 
the  agreement  of  consolidation  should  pro- 
vide the  manner  of  converting  the  capital 
stock  into  the  new  corporation,  and  that 
the  agreement  should  be  taken  to  be  the 
agreement  and  act  of  consolidation  of  the 
companies.-JL-Trenton  Passenger  Railway 
Co.  vs.  Wilson,  10  Dick.  273.  See  11  Id. 
783. 


Revision  of  1896  (Pamph.  L.,  1896,  p.  293, 
sec. 49)  provides  that  any  corporation  formed 
under  the  act  may  purchase  property  and 
issue  stock  to  the  amount  of  the  value  of 
the  property,  and,  in  the  absence  of  actual 
fraud,  the  judgment  of  the  directors  as  to 
the  value  of  the  property  purchased  shall 
be  conclusive.  A  corporation  capitalized 
for  $65,000,000  issued  stock  to  the  amount 
of  $54,800,000  which  was  fully  paid.  It  had 
earned  eight  per  cent,  on  the  par  value  of 
the  stock,  and  proposed  to  increase  its 
capital  to  $100,000,000  and  to  issue  $45,200,- 
000  of  stock  for  property  of  a  competing 
company,  the  owners  of  which  were  to  put 
in  $12,000,000  in  cash.  There  was  evi- 
dence that  the  property  was  not  worth  over 
$10,000,000,    but    when    the    arrangement 
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became  known,  defendants'  common  stock 

rose  from  forty-one  to  sixty-three,  and  the 
preferred  from  ninety-one  t"  ninety-nine  and 
one-half.  The  business"  of  the  company 
sought  to  be  amalgamated  was  prosperous, 
and  the  company  pi,--.--,  ,1  :i  woi  1,1  u  it  !<■ 
and  valuable  reputation.  HELD,  thai  the 
consolidation  would  nol  lie  enjoined  at  the 
suit  of  a  stockholder,  since  t  he  evidence  did 
not  show  thai  there  was  conscious  over 
valuation  of  the  property  by  the  directors 
of  the  smelting  company. — Donald  vs. 
American  Smelting  and  Refining  Co.,  16 
Dick.  458.     See  17  Id.  729. 

An  injunction  forbidding  certain  corpora- 
tions to  enter  into  an  amalgamation  agree- 
ment whereby  tin'  property  of  one  was  to 
be  taken  by  the  issuance  of  stock  in  the 
other,  does  not  affect  the  right  of  the  stock- 
holders of  such  corporations  to  negotiate  an 
agreement  to  accomplish  the  same  end  with- 
out issuing  stock  illegally. — Pierce  vs.  Old 
Dominion,  Ac,  Smelting  Co.,  1  Rob.  399. 

An  injunction  will  not  issue  to  prevent 
two  corporations  from  entering  into  a  con- 
tract .in  the  sole  ground  that  a  minority  of 
the  directors  of  one  of  the  contracting  cor- 
porations owns  stock  in  a  third  corporation 
which  owns  stock  in  the  other  contracting 
corporation. — Ibid. 

The  court  will  not  prevent  two  corpora- 
tions having  friendly  relations  (a  third  cor- 
poration holding  a  majority  of  the  stock  of 
each  of  them)  from  contracting  with  each 
other  until  it  appears  that  the  proposed 
contract  is  inequitable  or  unfair. — Ibid. 


XV.  DISSOLUTION. 

A  corporation  which  has  defaulted  in  the 
payment  of  state  taxes  and  has  been  pro- 
claimed by  the  governor  under  the  provi- 
sions of  said  act  of  April  21st,  1896,  is  within 
the  provisions  for  winding  up  ODrporations, 
contained  in  sections  53  to  60  of  the  Corpora- 
tion act  of  1896,  Pamph.  L.,  1896,  p.  277.— 
American  Surety  Co.  vs.  Great  White  Spirit 
Co.,  13  Dick.  526. 

Upon  application  by  a  creditor  or  a  stock- 
holder of  such  a  corporation  under  section 
56  of  the  Corporation  act  of  1896,  the  dis- 
cretionary power  of  the  chancellor  is  invoked 
and  should  be  exercised  either  to  continue 
the  directors  as  trustees  to  settle  the  cor- 
porate affairs  under  said  sections  or  to 
appoint  a  receiver  for  that  purpose;  discre- 
tion to  appoint  a  receiver  should  not  be 
disclaimed  because  of  failure  of  proof  of 
breaches  of  trust  by  the  directors  since  the 
governor's  proclamation,  but  should  be 
exercised  upon  proof  of  such  breaches  of 
trust,  or  of  previous  breaches  of  trust  or 
misconduct  or  incapacity  evincing  the  unfit- 
ness of  the  directors  to  properly  discharge 
the  duties  of  such  trust. — Ibid. 


Whether  the  provisions  of  section  66  of 
the  Corporation  act  are  applicabli 

faulted  and  proclaimed  corporations  durinL' 
the  period  within  which  they  may  apply 
for  a  revival  of  their  corporate  life  and 
powers  under  the  provisions  of  the  supple- 
ment of  the  act  of  April  21st.  1896,  which 
wasapr  J  March  25th,  1898  (Pamph.  L.. 
1898,  p.  182),  quaere.— Ibid. 

At  the  meeting  of  stockholders  which  ap- 
proved the  sail-,  resolution-  were  also  passed 
for  the  dissolution  of  the  -New  Jersey  com- 
pany. The  dissolution  of  the  company 
and  the  distribution  among  its  stockholders 
of  the  stock  or  its  proceeds  was  part  of  the 
entire  plan,  but  the  resolution  for  dissolu- 
tion was  a  separate  and  distinct  resolution 
of  the  company.  This  resolution  was  inef- 
fective because  of  failure  to  give  the  notice 
for  the  meeting  required  by  the  statute. 
The  directors  propose  to  carry  out  he  res- 
olution for  sale  independent  of  proceedings 
for  dissolution.  HELD,  that  the  separate 
and  distinct  resolution  for  sale  still  remained 
effective,  and  the  powers  of  the  directors 
as  to  the  terms  of  sale  under  the  charter  and 
by-laws  were  not  to  be  governed  by  the  pro- 
visions of  the  Corporation  act,  section  54, 
restricting  a  sale  after  dissolution  to  sales 
for  cash  or  part  credit  on  mortgage. — Coler 
vs.  Tacoma.  &c,  Co.,  19  Dick.  117.  See  20 
Id   347. 

An  arrangement  having  been  made  be- 
tween the  Taci  una  Railway  and  Power  Com- 
pany, a  corporation  of  this  state,  and  the 
Seattle  Tacoma  Interurban  Railway,  a 
corporation  of  the  state  of  Washington,  by 
which  the  New  Jersey'  company  should 
transfer  all  its  property  and  franchises, 
except  the  franchise  of  being  a  corporation. 
to  the  Washington  company,  and  the  latter 
should  issue  therefor  to  the  New  Jersey  com- 
pany twenty  thousand  shares  of  fully  paid 
stock  of  the  par  value  of  $100  per  share,  or. 
in  ease  any  stockholder  in  the  New  Jersey 
company  refused  to  accept  such  stock  in 
exchange  for  his  own  stock  share  for  share, 
then  the  Washington  company-  should  pay 
S35  cash  in  lieu  of  each  share  so  refused. 
HELD,  on  bill  filed  by  a  stockholder  in  the 
New  Jersey  company,  that  the  consumma- 
tion of  the  arrangement  ought  to  be  re- 
strained, because — (1)  it  was  tantamount 
to  a  dissolution  of  the  New  Jersey  corpora- 
tion wit  Inn  the  meaning  of  our  statute,  and 
therefore,  could  be  legally  carried  out  only 
by  such  proceedings  as  our  statute  pre- 
scribed for  dissolution;  (2)  under  the  con- 
stitution and  judicial  decisions  in  Washing- 
ton, it  is  unlawful  to  issue  corporate  stock 
as  fully  paid,  for  less  than  its  par  value,  and 
the  above  arrangement  shows  on  its  face  a 
purpose  to  issue  such  stock  for  thirty-five 
per  cent.,  of  its  par  value;  (3)  under  the 
constitution  and  judicial  decisions  in  Wash- 
ington, it  is  unlawful  for  any  corporation 
to  hold  stock  and  exercise  the  usual  rights 
of  stockholders  in  a  corporation  of  that  state. 
— 0  iler  vs.  Tacoma  Railwav  and  Power  Co.. 
20  Dick.  347. 
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Corporation  act,  section  64  (Gen.  Stat.,  p. 
919),  enacts  that  on  the  final  dissolution  of 
any  corporation  all  its  estate  shall  vest  in 
the  stockholders  in  their  respective  propor- 
tions. HELD,  that  the  suspension  of  busi- 
ness by  a  corporation,  owing  to  the  destruc- 
tion of  its  plant  by  fire,  did  not  bring  the 
corporation  within  section  64. — Miller  vs. 
Audenried,  1  Rob.  252.     .4.  2  Rob.  658. 


XVI.    FOREIGN   CORPORATIONS. 
I.  Transactions  in  State. 

A  statute  requiring  that  every  foreigD 
corporation  *  *  *  before  transacting  any 
business  in  this  state  shall  file  in  the  office 
of  the  secretary  of  state  a  copy  of  its  charter 
or  certificate  of  incorporation,  &c,  and  a 
statement,  &c,  of  its  capital  stock  author- 
ized and  the  amount  actually  issued,  the 
character  of  the  business  which  it  is  to 
transact  in  this  state,  and  designating  its 
principal  office  in.  this  state  and  an  agent. 
&c,  upon  whom  process  against  such  cor- 
poration may  be  served,  &c.,  and  upon  the 
filing  of  such  copy  and  statement  the 
secretary  of  state  shall  issue  to  such  corpora- 
tion a  certificate  that  it  is  authorized  to 
transact  business  in  this  state  and  that  the 
business  is  such  as  may  be  lawfully  trans- 
acted by  corporations  of  this  state,  &c; 
and  also  providing  that  until  such  corpora- 
tion so  transacting  business  in  this  state 
has  obtained  said  certificate  of  the  secretary 
of  state  it  shall  not  maintain  any  action  in 
this  state  upon  any  contract  made  by  it  in 
this  state.     HELD  — 

1.  That  a  foreign  corporation  which 
makes  a  single  sale  of  its  product  and  ac- 
cepts a  guarantee  of  payment  in  this  state 
does  not  transact  business  within  the  mean- 
ing of  the  statute. 

2.  That  the  statute  does  not  apply  where 
the  foreign  corporation,  accepting  an  order 
for  goods  given  to  it  by  a  resident  of  New 
Jersey,  receives  a  guarantee  executed  in 
this  state  and  mailed  to  the  corporation  at 
its  home  office,  and  thereupon  fills  the  order 
— the  contract  not  being  concluded  in  New 
Jersey — Delaware  and  Hudson  Canal  Co. 
vs.  Mahlenbrock,  34  Vr.  281. 

The  taking  of  a  mortgage  to  secure  a  debt, 
by  a  foreign  corporation  not  in  the  business 
of  loaning  money,  is  a  mere  incident  of  its 
business,  and  is  not  such  an  exercise  of  its 
corporate  functions  within  the  state  as  is 
forbidden  by  the  statute. — American  Net 
&  Twine  Company  vs.  Gitens,  21  N.  J.  L.  J. 
190. 

A  foreign  corporation  having  no  franchise 
within  the  state,  being  neither  a  citizen  nor 
a  householder  thereof,  the  sole  business  of 
which  is  the  furnishing  of  a  patent  gas 
burner,  has  no  standing,  in  its  own  right,  to 
demand  and  receive  a  supply  of  gas  from  a 


'domestic  corporation  for  any  purpose  what- 
ever.— Public  Service  Corporation  vs.  Ameri- 
can Lighting  Co.,  1  Rob.  122. 

Where  a  foreign  corporation  came  into 
the  state  of  New  Jersey  and  organized  and 
controlled  a  corporation,  causing  it  to  issue 
its  bonds  and  stock,  and  took  them  and 
purchased  stocks  held  in  various  New 
Jersey  corporations,  and  also  took  from 
such  stockholders  sums  of  money  as  further 
consideration  and  gave  a  guarantee  that 
another  corporation  would  pay  the  interest 
on  its  bonds,  such  transactions  amount  to  a 
doing  of  business. — Groel  vs.  United  Electric 
Company  of  New  Jersey,  3  Rob.  397. 

2.  Process. 

Section  88  of  the  Corporation  act.  declar- 
ing that  in  all  personal  actions  brought 
against  any  foreign  corporation  process  may 
be  served  upon  any  officer,  director,  agent, 
clerk  or  engineer  of  the  corporation,  must 
be  construed  in  the  light  of  the  constitu- 
tional principle,  that  only  by  due  process  of 
law  can  courts  acquire  jurisdiction  over 
parties,  and  consequently  the  persons  on 
whom  service  can  legally  be  made  are  only 
such  as  may  be  reasonably  supposed  to 
represent  the  corporation  in  the  litigation 
contemplated. — Carroll  vs.  New  York,  &c, 
Railroad  Co.,  36  Vr.  124. 

A  person  employed  by  the  defendant  as 
engineer  on  its  steamboat  used  in  transport- 
ing cars  between  Jersey  City  and  the  Harlem 
river,  does  not  represent  the  defendant  in 
such  sense  as  to  legalize  service  on  him  of 
a  summons  in  an  action  brought  against  the 
defendant  to  recover  compensation  for  in- 
juries sustained  by  the  plaintiff  in  being 
ejected  from  the  defendant's  train  running 
between  New  Haven  and  New  York. — Ibid. 

A  foreign  corporation  which  confines  its 
business  within  the  state  by  which  it  is 
created  and  transacts  no  business  in  this 
state,  cannot  be  brought  within  the  jurisdic- 
tion of  the  courts  of  this  state  by  service  of 
process  upon  one  of  its  officers. — Goldmark 
vs.  Magnolia  Metal  Co.,  36  Vr.  341. 

While  the  courts  of  a  state  may  not  ob- 
tain jurisdiction  over  a  foreign  corporation 
by  service  of  process  in  such  a  way  as  to 
give  a  judgment  in  personam,  the  jurisdic- 
tion of  every  state  and  government  over 
property  having  its  situs  within  its  territory, 
to  subject  such  property  to  the  payment  of 
the  debts  of  the  owner,  is  indisputable. — 
Ibid. 

A  summons  issued  out  of  the  small  cause 
court  can  only  be  legally  served  upon  a 
foreign  corporation  in  the  manner  provided 
by  that  act. — Roake  vs.  Pennsylvania  Rail- 
road.Co.,  41  Vr.  494. 

Whether  the  Adams  Express  Company,  is 
to  be  regarded  as  a  corporation  or  an  unin- 
corporated association,  it  may  be  sued  in 
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this    state    by    its    name. — Saunders    vs. 
Adams  Express  Co.,  42  Vr.  520. 

Laws  N.  J.  1896,  p.  277,  eh.  185,  requires 
every  corporation,  under  a  penalty,  to  file 
annually,  with  the  secretary  of  state,  a 
statement  giving  its  principal  office  in  the 
state,  and  the  name  of  the  agent  m  charge 
upon  whom  process  against  the  corporation 
may  be  served,  and  authorizes  service  on 
such  agent.  Previously  the  statute  pro- 
vided for  service  only  on  officers  and  direc- 
tors of  the  corporation.  A  corporation 
previously  organized  designated  its  principal 
office  in  the  state,  as  required  by  the  statute 
then  in  force,  at  the  office  of  an  attorney, 
to  whom  it  paid  a  sum  as  rental,  and  for 
keeping  the  hooks  which  were  required  to 
be  there  kept.  It  failed  to  designate  any 
agent  under  act  of  1896,  and  was  subse- 
quently adjudged  insolvent,  and  a  receiver 
appointed  for  its  property,  who  discon- 
tinued the  payments  to  the  attorney. 
HELD,  that  service  upon  the  attorney  in 
an  action  thereafter  brought  against  the 
corporation  was  not  a  good  service  on  the 
corporation,  under  the  statute. — Nickolson 
vs.  Wheeling,  L.  E.  &  P.  Coal  Co.,  24  N.  J. 
L.  J.  756. 

For  a  cause  of  action  arising  in  this  state, 
while  a  foreign  corporation  was  transacting 
business  here  under  a  license  obtained  under 
the  statute,  chancery  can  enforce  its  juris- 
diction by  process  served  on  the  designated 
agent,  whether  the  corporation  is  actually 
engaged  in  business  here  at  the  time  of 
service  or  not,  and  such  construction  of  the 
statute  is  not  violative  of  the  fourteenth 
amendment  of  the  federal  constitution,  in 
relation  to  due  process  of  law. — Groel  \~. 
United  Electric  Company  of  New  Jersey,  3 
Rob.  397. 

Though  the  business  out  of  which  a  cause 
of  action  against  a  foreign  corporation 
arose  within  the  state  was  not  within  that 
specified  in  the  application  filed  by  it,  it  can 
be  reached  by  process  served  on  its  desig- 
nated agent; — Ibid. 

Service  of  process  on  a  designated  agent 
of  a  foreign  corporation  is  good,  although 
previously  the  corporation,  by  resolution, 
had  formally  revoked  the  designation  and 
sent  a  copy  to  the  secretary  of  state,  who 
had  placed  the  same  with  the  files  of  the 
company  and  made  an  entry  on  his  docket 
of  foreign  corporations  to  the  effect  that 
the  corporation  had  withdrawn  from  the 
state,  there  having  been  no  designation  of 
another  agent. — Ibid. 

3.  Actions. 

Without  complying  with  the  provisions  of 
the  supplement  to  the  corporation- act, 
approved  March  14th,  1895  (Gen.  Stat.,  p. 
994),  foreign  corporations  may  maintain 
suits  in  this  state  on  contracts  made  any- 


where before  the  passage  of  the  ■  • 

contracts  made  outside  of  New  Jersey  -in"- 
the  passage  of  the  act — Faxon  Co.  VS. 
LovettCo.,31  Vr.  128. 

A  foreign  corporation  may  bring  suit  in 
this  state  upon  a  contract  made  in  a  foreign 
tale  without  complying  with  the  provisions 
of  the  Corporation  act  requiring  a  certificate 
to  be  filed  in  this  state.— Macmillan  VB. 
Stewart,  40  Vr.  212.     .4..M.676. 

A  foreign  corporation  may  maintain  suits 
in  this  state  on  contracts  made  outside  of 
New  Jersey  since  the  passage  of  the 
concerning  corporations  (Revision  of  1896), 
without  complying  with  the  provisions  of  the 
ninety-seventh  section  of  that  act. — Slaytor- 
Jennings  Co.  vs.  Specialty  Paper  Box  Co.,  40 
Vr.  214. 

A  foreign  corporation,  under  Pamph.  L., 
1896,  p.  307,  cannot  maintain  an  action  for 
goods  sold  in  this  state  before  receiving  a 
certificate  to  do  business  in  this  state,  if  it 
appears  that  under  the  laws  of  the  state 
where  it  is  incorporated  a  foreign  corpora- 
tion may  not  maintain  an  action  on  a  con- 
tract without  obtaining  a  certificate  to  do 
business  in  such  state. — Wolf  vs.  Lancaster. 
41  Vr   201. 

A  defendant  in  foreclosure  will  not  be 
allowed  to  amend  his  answer  so  as  to  get  the 
benefit  of  an  inequitable  forfeiture,  based 
on  non-compliance  of  the  mortgagee,  a 
foreign  corporation,  with  the  requirement  - 
of  the  statutes  imposing  conditions  upon 
which  such  corporations  may  transact  any 
business  in  this  state. — Mercantile  Co-opera- 
tive Bank  vs.  Goodspeed,  2  Rob.  395. 

A  mortgage  is  an  executed  contract,  and 
a  proceeding  to  foreclose  it  is  not  an  action 
upon  a  contract  such  as  is  contemplated 
by  the  statute  forbidding  unqualified  foreign 
corporations  from  bringing  actions  on  con- 
tracts made  within  the  state. — American 
Net  &  Twine  Company  vs.  Githens,  21  N.  J. 
L.  J.  190. 

4.  Powers. 

The  Corporation  acts  of  Washington  do 
not  expresslv  authorize  the  purchase  by 
one  corporation  of  the  stock  of  another. 
and  the  courts  of  Washington  have  decided 
that  a  corporation  created  under  their  laws 
has  no  power  to  purchase  the  stock  of  an- 
other similar  corporation  or  to  vote  upon 
such  stock  if  purchased.  HELD,  (1)  that 
the  New  Jersey  corporation  having  the 
power  under  its  charter  to  purchase  the 
stock  of  a  Washington  corporation,  its 
power  to  make  the  purchase  and  vote  on 
the  stock  in  the  state  of  Washington  de- 
pends upon  the  law  or  rule  of  comity  between 
the  states,  which  law  or  rule  authorizes  the 
purchase,  unless  it  has  been  affirmatively 
declared  by  the  constitution,  statutes  or  de- 
cisit  >ns  of  the  courts  of  Washington  to  violate 
its  public  policy;    (2)  the  decisions  of  the 
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courts  of  Washington  construing  the  statu- 
tory powers  of  its  own  corporations  to 
purchase  stock  of  its  own  corporations  and 
vote  thereon,  are  not  to  be  taken  as  decisions 
on  its  public  policy  under  this  law  of  comity, 
and  in  the  absence  of  any  provision  by  the 
constitution,  statutes  or  decisions  by  its 
courts,  affirming  that  such  purchase  by  a 
foreign  corporation  of  the  stock  of  a  domestic 
corporation  is  against  its  public  policy,  the 
general  law  of  comity  will  govern.  The 
purchase  of  the  stock  is  valid,  and  the  New 
Jersey  company  will  have  the  right  to  vote 
thereon. — Coler  vs.  Tacoma,  &c,  Co.,  19 
Dick.  117.     See  20  Id.  347. 


XVII.INSOLVENCYAND  RECEIVERS. 
1.  Pleading  and  Practice. 

a.  Plea  in  Bar. 

R.  entered  into  a  written  agreement  under 
seal  with  C,  a  stock  corporation,  to  serve  it 
as  its  general  agent  for  a  term  of  years,  in 
consideration  of  a  commission  to  be  paid 
him  upon  the  amount  of  business  he  should 
procure  for  it.  He  bound  himself  to  pro- 
cure a  certain  amount  of  business  each  year, 
and  to  provide  an  office  and  employes  at  his 
own  expense.  He  fully  performed  his  part 
of  the  contract,  at  considerable  expense, 
for  more  than  a  year,  when  C.  became  in- 
solvent, and,  at  the  instance  of  the  com- 
missioner of  banking  and  insurance,  pro- 
ceedings were  instituted  to  have  it  so 
adjudged,  and  to  have  a  receiver  appointed 
for  it,  pursuant  to  the  provisions  of  the  act 
concerning  corporations,  approved  April  7th , 
1875.  On  the  23d  of  August  an  order  to 
show  cause  was  made  by  the  chancellor 
requiring  C.  to  show  cause  why  it  should 
not  be  adjudged  to  be  insolvent,  and  why  a 
receiver  should  not  be  appointed  for  it,  and 
in  the  meantime  it  was  restrained  by  the 
order  from  collecting  or  paying  out  moneys 
and  from  assigning  its  assets,  and  a  tempor- 
ary receiver  was  appointed  to  take  charge 
of  its  assets,  and  then  it  failed  and  refused 
longer  to  continue  the  performance  of  its 
contract  with  R.  On  September  4th,  C. 
was  adjudged  to  be  insolvent  and  a  receiver 
was  appointed  for  it,  but  no  injunction  was 
issued.  On  October  2d,  the  chancellor  for- 
feited C.'s  charter,  except  so  far  as  it  should 
be  retained  for  the  purpose  of  the  collection 
and  distribution  of  C.'s  assets.  R.  brought 
suit  at  law  against  C.  by  permission  of  the 
chancellor,  in  order  that  a  jury  might  ascer- 
tain whether  there  was  a  breach  of  the  con- 
tract on  the  part  of  C.  and,  if  so,  the  amount 
of  R.'s  damages.  In  framing  an  issue  at 
law,  C.  pleaded  in  bar,  the  proceedings  in 
insolvency  above  stated.  That  plea  was  de- 
murred to.     HELD, — 

1.  That  there  was  a  breach  of  covenant 
upon  the  part  of  C,  and 

2.  That  the  matters  pleaded  do  not  bar 
recovery  by  R.  of  damages  for  the  breach 
to  the  end  of  the  term  contracted  for,  and 


consequently  that  the  demurrer  should  have 
been  sustained. — Rosenbaum  vs.  Credit 
System  Co.,  32  Vr.  543. 

b.  Setting  Aside  Judgment. 

A  judgment  at  law  which  is  fraudulent 
as  against  certain  of  the  creditors  of  an  in- 
solvent corporation,  but  valid  as  against 
others,  will  not  be  set. aside  by  the  court 
in  which  it  was  entered  at  the  instance  of 
the  receiver  of  such  corporation  by  reason 
of  the  fraud.  The  rights  of  those  creditors, 
as  against  whom  the  judgment  is  fraudulent, 
can  be  protected  in  the  distribution  of  the 
company's  assets  by  the  court  having  con- 
trol of  that  matter. — Beebe  vs.  Beebe  Co., 
35  Vr.  497. 

A  bill  against  a  corporation  seeking  an 
injunction  and  receiver  on  the  ground  of 
insolvency  under  the  Corporation  act,  and 
also  embracing  a  distinct  action  based  upon 
the  general  equity  jurisdiction  of  the  court 
against  the  same  alleged  insolvent  corpora- 
tion and  other  defendants,  is  multifarious. — 
Pierce  vs.  Old  Dominion,  &c,  Smelting  Co., 
1  Rob.  399. 

c.  Determination   and  Filing  of  Claim. 

An  order  of  the  chancellor,  on  appeal  from 
the  determination  of  the  receiver  of  an  in- 
solvent corporation,  under  the  eighty- 
second  section  of  "An  act  concerning  corpor- 
ations," is  final  and  not  interlocutory. — 
Ellison  vs.  Gray,  10  Dick.  581 

Where  a  creditor  who  files  a  bill  to  obtain 
a  decree  of  insolvency  and  the  appointment 
of  a  receiver  against  a  bankrupt  corporation 
desires  to  attack  the  validity  of  the  claim 
of  a  co-creditor,  he  should  do  so  upon  pro- 
ceedings had  before  the  receiver  on  the 
question  of  the  distribution  of  assets.  It  is 
improper  practice  to  make  such  attack  by 
the  bill  of  complaint. — Consolidated  Coal  Co. 
vs.  National  State  Bank,  10  Dick.  800. 

A  claim  against  insolvent,  founded  on 
notes  of  $10,000  of  insolvent  to  R.,  and 
sworn  to  by  R.  which  alleges  that  deponent 
has  assigned  an  interest  of  $5,000  in  the 
claim  to  T.,  and  that  the  claim  is  presented 
on  behalf  of  T.  as  well  as  on  deponent's  be- 
half, sufficiently  presents  the  claim  of  T. 
for  the  $5,000  and  charges  the  receiver  with 
notice  of  the  right  of  T.,  rather  than  R.,  to 
receive  dividends  thereon. — Todd  vs.  Med- 
ing,  1 1  Dick.  83.      See  Id.  820. 

Where  a  claim  of  $5,000  was  presented  to 
a  receiver  by  T.,  and  a  claim  of  $10,000  by 
R.,  with  a  recital  in  the  latter  that  half  of 
it  had  been  assigned  to  T.,  and  that  it  was 
presented  on  behalf  of  T.  as  well  as  of  R., 
the  receiver  is  not  excused  from  liability  for 
payment  to  R.  of  the  entire  dividend  on  the 
$10,000  because  of  the  fact  that  when  T. 
received  a  check  from  the  receiver  for  $1,- 
000,  marked  "20  per  cent,  dividend,"  the 
amount  of  dividend  on  his  individual  claim 
of  $5,000,   he  made  no  inquiry  as  to  whether 
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a  dividend  had  been  declared  and  paid  on 
the  $10,000  claim,  or  because  of  the  fact 
thai  his  attorney  saw  the  dividend  check  of 
R.,  he  not  having  observed  that  it  included 
the  dividend  on  the  whole  claim  of  810,000. 
—Ibid. 

The  receiver  of  an  insolvent  corporation 
was  directed  to  pay  a  dividend  on  each 
claim,  duly  proved  to  his  satisfaction.  R., 
a  creditor,  duly  tiled  her  claim  under  oath, 
alleging  that  the  corporation  was  justly 
indebted  to  her  in  the  sum  of  $10,000  for 
money  loaned,  with  interest,  and  that  said 
indebtedness  was  evidenced  by  a  chattel 
mortgage  and  four  promissory  notes  of  said 
corporation,  the  particulars  of  which  wire 
specified  in  the  proof  of  claim,  and  that  an 
interest  in  said  claim,  to  the  extent  of 
$5,000.  had  been  assigned  by  her  to  T.,  as 
collateral  security,  and  that  the  claim  was 
presented  on  behalf  of  T.,  as  well  as  on  her 
own  behalf.  T.,  who  was  also  a  creditor, 
duly  filed  a  claim  under  oath  upon  another 
promissory  note  of  i  lie  corporation,  In  it  made 
no  proof  of  his  interesl  in  said  indebtedness 
of  $10,000.  In  point  of  fact ,  as  is  shown  by 
the  evidence  in  the  cause,  the  claim  proved 
by  T.  was  the  indebtedness  to  which  his 
interest  in  the  claim  proved  by  R.,  was 
collateral  The  proofs  on  file  did  not  disclose 
this  fact.  The  receiver  paid  to  R.  the 
dividend  on  the  entire  indebtedness  proved 
by  her  claim,  and  to  T.  the  dividend  on  the 
claim  proved  by  him.  T.  sued  the  receiver, 
to  compel  him  to  account  for  the  share  of  T. 
in  the  payment  so  made  to  R.  HELD, 
that  said  two  claims  on  file  afforded  to  the 
receiver  satisfactory  proof  that  the  dividend 
on  the  entire  indebtedness  of  $10,000  was 
payable  to  R.  as  to  part  thereof  in  her  own 
right  and  as  to  the  remaining  part  for  T. — 
Meding  vs.  Todd,  11  Dick.  820. 

A  creditor  of  an  insolvent  corporation,  in 
onler  to  entitle  himself  to  a  dividend,  must 
do  more  than  put  the  receiver  upon  inquiry 
as  to  his  claim.  He  must  duly  file  sworn 
proof,  in  itself  satisfactory.  If  he  fails  to 
do  so  he  cannot,  after  another  creditor  has 
been  paiil  a  dividend  on  satisfactory  proof, 
hold  the  receiver  accountable  for  the  whole 
or  any  part  of  such  dividend,  upon  the 
ground  of  notice  of  the  existence  and  par- 
ticulars of  his  own  claim,  derived  from 
circumstances  extrinsic  to  the  proofs  on  file. 
—Ibid. 

It  does  not  appear  that,  in  this  case,  the 
receiver  had  such  notice  — Ibid. 

The  provision  of  the  General  Corporation 

act.  authorizing  an  appeal  to  the  court  of 
chancery  from  any  determination  of  the 
receiver  of  an  insolvent  corporation,  is  not 
technical.  Relief  may  be  given  under  an 
original  bill  or  by  way  of  cross-bill,  or  in  any 
proceeding  by  which  jurisdiction  may  be 
secured.  If,  after  the  receiver's  determina- 
tion, a  new  element  comes  into  the  contro- 
versy, it  is  not  necessary  to  present  the 
same  to  the  receiver  before  appealing  to  the 
court  for  adjudication. — Taylor  vs.  Grav.  14 
Dick.  621. 


Corporation   act,  section  75  (I'amph.  L., 

1896,  p.  301),  provides  that  the  court  may 
limit  the  time  within  which  creditors  of  an  in- 
solvent corporation  shall  make  proof  of 
their  claims,  "anil  may  bar  all  creditors  and 
claimants  failing  to  do  so  within  the  time 
limited,"  Arc  Section  7<i  requires  that 
"every  claim"  shall  In  presi  met  I  in  writing 
and  on  oath,  and  "the  claimant."  if  re- 
quired, shall  submit  to  such  examination  in 
relation  to  "  the  claim  "  as  the  receiver  shall 
direct .  Section  77  (at  p.  302)  provides  that 
"any  creditor  or  claimant"  may  demand  a 
jury  to  decide  on  "his  claim."  HELD,  in 
view  of  these  provisions,  that  a  claimant 
for  a  tort  committed  before  the  declaration 
of  insolvency,  but  not  reduced  to  judgment 
until  after,  could  come  in  and  share  on  an 
equality  as  a  creditor  put  uant  to  section 
86,  providing  for  the  distribution  of  the 
assets  among  "the  creditors." — Lehigh  and 
Wilkesbarre  Co.  vs.  Stephens  &  Condit 
Transportation  Co.,  18  Dick.  107. 

d.  Sale  of  Property. 

In  an  insolvency  proceeding  against  a 
corporation,  in  order  to  vest  this  court  with 
jurisdiction  to  make  a  decree  for  the  sale  of 
the  property  of  the  insolvent  company  clear 
of  prior  encumbrances  under  the  eighty- 
first  section  of  the  Corporation  act,  two 
jurisdictional  facts  must  appear — first,  that 
the  prior  encumbrances  are  disputed  a-  to 
either  legal  or  equitable  rights  asserted  un- 
der them,  and  secondly,  that  the  property 
is  of  such  a  character  that  it  will  materially 
deteriorate  in  value  pending  the  litigation. — 
Reilly  vs.  Perm  Cordage  Co.,  13  Dick.  459. 

e.  Amendment  of  Orders. 

The  court  of  chancery  has  authority  to 
correct,  pendente  lite,  an  obvious  fallacy  in 
one  of  its  own  orders. — Lyle  vs.  St  a ten 
Island  Terra  Cotta  Lumber  Co.,  17  Dick.  797. 

f.  Parties. 

Where  a  corporation,  by  pledging  its 
stocks  and  securities  to  a  trust  company, 
procures  the  issuance  of  certificates  based 
on  its  assets,  and  agrees  to  pay  a  sum  semi- 
annually to  the  trust  company  for  distribu- 
tion among  the  certificate  holders,  such 
holders  are  creditors  of  the  corporation, 
entitled,  under  the  Insolvent  Corporation 
act  of  1S29,  relating  to  the  prevention  of 
fraud  by  incorporated  companies,  to  institute 
proceedings  to  enjoin  it  from  exercising  its 
franchise. — Gallagher  vs.  Asphalt  I 
20  Dick.  258 

g.  Jurisdiction. 

A  party  who  applies  to  this  court  for.  and 
obtains  the  appointment  of.  a  receiver  for 
an  insolvent  corporation,  and  the  vesting  of 
the  title  of  the  assets  thereof  in  such  re- 
ceiver, will  not  be  permitted  by  this  court  to 
take  proceedings  in  a  foreign  jurisdiction  to 
obtain  a  prior  lien  on  those  assets  for  his 
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own  debt. — Chesapeake  and  Ohio  Railway 
Go.  vs.  Atlantic  Transportation  Co..  17  Dick. 
369.     See  17  Id.  751. 

A  bill  bv  a  creditor,  under  the  Insolvent 
Corporation  act  of  1829  (Pamph.'L.,  1S29,  p. 
58),  entitled  "An  act  to  prevent  fraud  by  in- 
corporated companies,"  to  enjoin  a  corpora- 
'tion  from  the  exercise  of  its  franchise,  will 
not  be  dismissed  on  the  ground  that  it  shows 
proceedings  in  the  United  States  circuit 
court  in  New  Jersey  instituted  by  a  creditor 
against  the  corporation,  based  on  diversity 
of  citizenship,  in  which  the  federal  court 
has  taken  full  jurisdiction  and  control  over 
the  assets  of  the  corporation,  and  has  placed 
them  in  the  hands  of  a  receiver  for  distribu- 
tion among  the  creditors,  since  the  action 
under  the  Insolvent  Corporation  act  is  essen- 
tially a  proceeding  to  fix  the  status  of  a 
corporation  with  reference  to  the  exercise 
of  its  franchises,  and  the  matter  in  dispute 
is  not  pecuniary  in  its  nature,  so  as  to  confer 
jurisdiction  on  the  federal  court  because  of 
diversity  of  citizenship. — Gallagher  vs. 
Asphalt  Co.,  &c,  20  Dick.  259.     . 

Nature  of  the  New  Jersey  statutory  action 
in  equity  against  an  insolvent  corporation, 
and  the  extent  to  which  the  federal  court 
has  taken  jurisdiction  of  it  on  the  ground  of 
diversity  of  citizenship,  considered. — Gal- 
lagher vs.  Asphalt  Company  of  America,  1 
Rob.  441. 

Where,  in  a  suit  by  the-  receiver  of  an  in- 
solvent corporation  to  recover  on  stock- 
holders' liabilities  for  unpaid  stock,  non- 
resident stockholders  having  no  property 
in  New  Jersey  appeared  and  litigated  the 
question  of  their  liability,  they  thereby 
submitted  themselves  to  the  jurisdiction 
of  the  court,  and  are  subject  to  a  decree, 
though  recourse  to  the  courts  of  the  state  of 
their  residence  may  be  required  in  order  to 
enforce  the  same. — See  Receiver,  vs.  Hep- 
penheimer,  3  Rob.  36. 

'In  enable  one,  as  a  stockholder,  to  in- 
stitute proceedings  under  the  Corporation 
act  to  have  a  corporation  declared  insolvent, 
he  must  be  the  actual  owner  of  some  of  its 
stock,  by  virtue  of  which  he  has  an  interest 
in  the  assets  of  the  corporation  — Hoopes  vs. 
Basic  Co.,  3  Rob.  679. 

Where  property  of  a  corporation  was 
placed  in  the  hands  of  a  receiver  and  the 
realty  was  expected  to  realize  more  than 
enough  to  pay  a  mortgage  thereon,  and  the 
receiver  expended  money  in  care  of  it  while 
endeavoring  to  find  a  bidder,  but  on  the  sale 
of  it  did  not  realize  enough  to  pay  the 
mortgage  debt,  the  mortgagee  should  not 
be  required  to  contribute  to  the  general 
fund  of  the  estate  the  amount  spent  for 
repairs. — Cunningham  vs.  Alrvan  Woolen 
Mills.  3  Rob.  710. 

h.  Multifariousness. 

Upon  such  a  bill  the  court  will  not  permit 
the  complainant  at  the  same  time  and  on 


the  same  proofs  to  bring  on  the  final  hearing 
of  the  statutory  action  against  the  corpora- 
tion alleged  to  be  insolvent,  and  an  inter- 
locutory motion  for  an  injunction  or  receiver 
in  the  other  action  under  the  general  equity 
jurisdiction  of  the  court. — Pierce  vs.  Old 
Dominion.  &c,  Smelting  Co..  1  Rob.  399. 

i.  Injunction. 

A  summary  proceeding  under  section  65  of 
the  Corporation  act  (Pamph.  L.,  1896,  p. 
298),  authorizing  an  injunction  to  prevent  an 
insolvent  corporation  from  exercising  its 
franchises,  amounts  to  a  final  hearing  in  the 
case.  Such  a  proceeding  is  in  rem  and  fixes 
the  status  of  the  corporation  in  respect  to 
the  exercise  of  its  franchises. — Pierce  vs. 
Old  Dominion,  &c,  Smelting  Co.,  1  Rob. 
399. 

j.  On  Barring  Creditors. 

Certain  secured  bondholders  of  an  insol- 
vent corporation  were  not  notified  by  mail, 
with  the  other  creditors,  of  the  time  limited 
for  the  presentation  of  claims  against  the 
corporation,  although  the  order  of  limitation 
was  published.  The  time  expired,  and  the 
bondholders  found  their  security  insufficient 
to  pay  them  in  full,  and  applied  to  be  ad- 
mitted as  creditors  for  the  balance.  Appli- 
cants had  paid  value  for  their  bonds. 
HELD,  that  the  application  should  be 
granted. — Pattberg  vs.  Pattberg,  10  Dick. 
604. 

They  were  also  entitled  to  a  preferential 
dividend  to  put  them  on  equality  with  the 
other  creditors,  who  had  already  received  a 
dividend  on  their  claims. — Ibid. 

An  order  barring  creditors  of  an  insolvent 
corporation  having  been  made  before  the 
revision  of  the  Corporation  act  of  1S96,  the 
court  of  chancery  has  no  power  to  refuse  to 
let  creditors  come  in  after  the  time  fixed  in 
the  order,  and  before  actual  distribution 
week.  It  would  seem  that  the  limitation 
authorized  by  section  75  of  the  revised 
Corporation  act  is  intended  for  the  benefit 
of  the  diligent  creditors  and  not  of  the  stock- 
holders liable  for  the  debts,  and  the  liniita- 
tinn  may  be  removed  with  the  consent  of 
the  creditors. — In  re  Columbia  Straw  Paper 
Co.,  22  N.  J.  L.  J.  232. 

2.  Preferences. 

a.  Judgment  by  Confession. 

Whether  or  not  the  holder  of  a  confessed 
judgment  is  barred  by  the  eightieth  section 
of  the  Corporation  act  from  obtaining  a 
preference  over  the  other  creditors  of  an 
insolvent  corporation  depends  not  upon 
the  intention  with  which  the  bond  and 
warrant  of  attorney  were  given,  but  upon 
the  intention  with  which  the  judgment 
itself  was  confessed.  If  the  object  to  be 
attained  in  confessing  the  judgment  was 
to  give  the  holder  thereof  a  priority  over 
other  creditors,  the  consequences  provided 
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by  the  act  necessarily  follow,  nol  \\  ithstand- 
ing  the  fact  that,  at  the  time  of  the  execu- 
tion of  the  bond  and  warrant  of  attorney, 
no  intention  to  prefer  existed. — Consolidated 
Coal  Co.  vs.  National  State  Bank,  10  Dick. 
800. 

b.  Mortgage. 

A  corporation,  after  becoming  insolvent, 
cannot  give  a  mortgage  to  secure  a  pre- 
existing debt,  though  the  creditor  have  no 
notice  of  the  insolvency,  Corporation  act 
(Pamph.  L.,  1896,  p.  298,  sec.  64)  prohibiting 
a  transfer  by  corporations,  after  becoming 
insolvent,  of  any  of  their  estate  or  effects, 
except  to  bona-fide  purchasers  for  valuable 
consideration. — Frost  vs.  Barnert,  11  Dick. 
290. 

Contemplation  of  insolvency,  within  the 
meaning  of  section  64,  is  something  more 
than  contemplation  of  the  possibility  of  in- 
solvency on  a  contingency  which  does  not 
in  fact  happen.     If  a  corporation,  or  its 
officers,  regard  a  suspension  of  its  ordinary 
business,  for  want  of  funds,  as  likely  to 
happen  in  the  event  of  its  not  being  able 
to  borrow  money  with  which  to  meet  its 
current  engagements,  and  it  is  in  fact  able 
to  borrow  it,  and  it  secures  the  money  lent  '• 
by  a  mortgage  and  goes  on,  it  cannot  be  said   j 
to  contemplate  insolvency,  within  the  mean-  | 
ing  of  section  64,  at  the  time  the  mortgage  is   j 
executed,  for  then  it  contemplates  not  in-  i 
solvency,  but  the  reverse. — Regina  Music 
Box  Co.  vs.  Otto,  20  Dick.  582.     A.  2  Rob.   j 
801-802. 

A  mortgage  given  by  a  corporation  which 
is  insolvent,  or  which  is  contemplating  in- 
solvency, to  secure  money  lent  at  the  time  ! 
it  is  given,  is  valid  under  section  64  of  the 
Corporation  act  of  1896,  if  the  mortgage  be 
without  notice  of  such  insolvency  or  without 
notice  that  it  is  in  contemplation. — Ibid. 

c.  Directors'  Claims. 

When  a  corporation  becomes  insolvent 
its  directors  become  the  trustees  for  credi- 
tors, over  whose  claims  they  can  obtain  no 
personal  preference. — Savage  vs.  Miller,  11 
Dick.  432. 

The  receiver  of  an  insolvent  corporation 
may  recover  its  assets  withdrawn  after  it 
has  become  insolvent  in  order  to  secure 
some  of  its  directors  against  a  liability  in- 
curred for  the  corporation.  A  preference 
of  that  character  cannot  stand,  although  at 
the  time  it  is  given  there  is  no  statutory 
prohibition  against  it. — Taylor  vs.  Gray,  14 
Dick.  621. 

d.  Notes. 

"Where  the  note  of  a  creditor  has  been 
lawfullv  preferred,  the  fact  that  directors 
are  endorsers  thereon  does  not  defeat  his 
preference;    the  result  is  to  subrogate  the 


general  creditors  to  the  rights  of  the  pre- 
ferred creditor  against  the  endorsing  direr- 
tors  to  the  extent  of  the  preference. — 
Savage  vs.  Miller,  11  Dick.  432. 

3.  Receiver. 

a.  Power  to  Assign  Lease. 

A  covenant  not  to  sell  or  assign  a  lease 
is  not  broken  by  an  assignment  by  a  re- 
ceiver appointed  for  the  lessee  after  execu- 
tion of  the  lease. — Fleming  vs  Fleming 
Hotel  Co.,  3  Rob.  715. 

b.  Appointment   and   Compensation. 

Upon  proper  application,  where  the 
proofs  clearly  exhibit  that  a  corporation  is 
insolvent  and  that  there  is  no  reasonable 
prospect  that,  if  let  alone,  it  will  soon 
become  safely  solvent,  a  receiver  will  be 
appointed. — Fort  Wayne  Electric  Corpora- 
tion vs.  Franklin  Electric  Light  Co.,  12  Dick. 
7.     A.  13  Id.  579 

The  requirement  of  the  statute  that  proof 
shall  be  made  that  an  insolvent  corporation 
will  not  be  able  to  "resume"  its  business 
with  safety  to  the  public  and  advantage  to 
its  stockholders  within  a  short  time  does 
not  predicate  a  complete  suspension  of 
business  before  a  receiver  can  be  appointed, 
but  the  taking  up  again  and  performing  such 
functions  or  duties  as  shall  have  been  sus- 
pended because  of  the  insolvency,  such  as 
the  payment  of  its  current  obligations. — 
Ibid. 

That  one  creditor  of  an  insolvent  corpora- 
1  tion,  not  about  to  resume  its  business  with 
safety  to  the  public  and  advantage  to  its 
stockholders,  institutes  proceedings  to  have 
the  insolvency,  &c,  adjudged  and  a  receiver 
appointed  with  ulterior  purpose  of  self- 
advantage,  will  not  defeat  the  proceedings. 
j  — Fort  Wayne  Electric  Corporation  vs. 
Franklin  Electric  Light  Co.,  «12  Dick.  16. 
See  13  Id.  543. 

If  the  notes  of  a  corporation  go  to  protest, 
that  may  be  prima  facie  evidence  of  insol- 
vency, but  it  is  not  conclusive  evidence  of 
it.— Regina  Music  Box  Co.  vs.  Otto,  20  Dick. 
5S2.     A.  2  Rob.  801-802. 

If  a  corporation  mortgage  to  trustees  to 
secure  an  antecedent  indebtedness,  pursuant 
to  an  agreement  made  with  a  creditor  to 
whom  such  mortgage  is  to  be  given,  and 
the  mortgage,  by  its  terms,  is  made  to  cover 
property  then  owned  and  afterward  to  be 
acquired,  and  contains  a  power  authorizing 
trustees  to  sell  on  default  of  payment,  and  a 
further  provision  that  the  trustees  shall 
certify  and  deliver  the  bonds  secured  to  or 
upon  the  order  of  the  company,  such  mort- 
gage is  not  fraudulent  and  void  under  the 
rule  laid  down  in  Owen  vs.  Arvis,  2  Dutch 
123  and  National  Bank  of  Metropolis  vs. 
Sprague,  6  C.  E.  Gr.  50. — Ibid. 
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A  receiver  for  an  insolvent  corporation 
cannot  be  appointed,  under  section  66  of  the 
Corporation  act  (Pamph.  L.,  1896,  p.  29S), 
before  the  order  for  an  injunction  preventing 
the  corporation  from  exercising  its  fran- 
chises.— Pierce  vs.  Old  Dominion,  &c, 
Smelting  Co.,  1  Rob.  399. 

The  United  States  circuit  court  in  New 
Jersey  had,  in  a  suit  by  a  foreign  creditor 
of  a  New  Jersey  corporation,  appointed  a 
receiver,  who  had  taken  charge  of  all  the 
assets  of  the  corporation  that  were  capable 
of  being  seized  and  had  undertaken  the 
collection  of  amounts  due  from  stockholders 
on  account  of  unpaid  subscriptions,  and  in 
such  suit  the  federal  court  had  also  issued 
an  injunction  against  the  insolvent  corpora- 
tions in  the  terms  prescribed  by  the  New 
Jersey  statute.  P.  L.  of  1829,  p.  59  sec.  6; 
Corporation  act  of  1S96,  sees.  65,  66. 
Quaere.  Whether  this  suit  in  the  federal 
court  was  the  New  Jersey  statutory  equit- 
able action  or  some  dissevered  part  of  such 
statutory  action? — Gallagher  vs.  Asphalt 
Company  of  America,  1  Rob.  441. 

The  equitable  action  under  the  above- 
cited  statute  was  then  commenced  in  the 
court  of  chancery  of  New  Jersey,  and  a  final 
decree  was  made  therein  that  an  injunction 
issue  disabling  the  corporation  from  exercis- 
ing its  franchises,  but  the  application  for  a 
receiver  upon  the  final  decree  was  denied. 
65  N.  J.  Eq.  (20  Dick.)  258.  The  motion 
for  a  receiver  being  now  renewed,  and  it  not 
appearing  that  there  were  assets  beyond 
the  scope  of  the  federal  receivership. 
HELD,  that  the  motion  should  be  denied. — 
Ibid. 

After  a  corporation  makes  a  general  as- 
signment for  the  benefit  of  its  creditors,  it 
may  be  adjudged  insolvent,  a  receiver 
appointed,  the  assignee  removed  and  all 
further  proceedings  with  regard  to  such 
insolvency  conducted  under  the  jurisdiction 
of  the  court  of  chancery. — Gilroy  vs.  Somer- 
ville  Woolen  Mills,  1  Rob.  479. 

A  receiver  and  his  counsel,  appointed  in  a 
suit  begun  on  behalf  of  the  stockholders  and 
general  creditors  of  an  insolvent  corporation, 
but  which  from  the  start  was  practically  a 
mortgagee's  suit  to  foreclose  liens  and  adjust 
priorities,  should  be  allowed  the  same  com- 
pensation which  they  would  have  been  en- 
titled to  receive  if  they  had  been  appointed 
in  a  suit  to  foreclose  the  mortgage. — Lem- 
beck  vs.  Jarvis  Terminal  Cold  Storage  Co.,  2 
Rob.  352 

An  allowance  of  $4,000  to  receivers,  and 
$2,500  to  their  counsel,  which,  with  the  costs 
and  disbursements  incurred,  was  a  little 
more  than  four  per  cent,  on  the  amount 
administered,  is  not  excessive,  and  should 
lie  allowed  in  insolvency  proceedings,  where 
the  plant  of  the  insolvent  corporation  is 
equipped  for  its  particular  work,  so  that  it 
is  necessary  to  operate  the  same  to  preserve 
it,  and  there  is  considerable  work  and  skill 


involved  in  selling  the  property  and  protect- 
ing the  various  equities. — Ibid. 

c.  Action  by  and  Power  of. 

The  receiver  of  the  corporation,  aj  the 
representative  of  creditors,  may  urge  the 
objection  that  such  mortgage  was  not 
obtained  in  such  a  manner  as  to  be  binding 
upon  the  corporation. — Bennett  vs.  Keen, 
14  Dick.  634. 

An  action  by  a  bank  receiver  against 
directors,  for  losses  alleged  to  have  been 
caused  by  their  negligence,  is  not  premature 
because  the  total  losses  have  not  been  ascer- 
tained and  the  exact  limit  of  the  directors' 
liability  fixed. — Campbell  vs  Watson,  17 
Dick.  396. 

In  a  suit  by  the  receiver  of  an  insolvent 
corporation  to  recover  payments  alleged 
to  have  been  made  by  the  officers  of  the 
corporation  after  its  insolvency  and  suspen- 
sion of  business,  evidence  held  to  show  that 
when  the  payments  were  made  the  corpora- 
tion wyas  insolvent  and  had  suspended  its 
ordinary  business. — -Miller  vs.  Audenried,  1 
Rob.  252.     .4.  2  Rob.  658. 

Where,  in  a  suit  by  the  receiver  of  an 
insolvent  corporation  to  recover  a  payment 
made  by  the  officers  on  a  note  after  insol- 
vency and  cessation  of  the  corporation's 
business,  it  appeared  that  the  corporation 
had  actually  ceased  to  do  business,  and  that 
the  notes  were  paid  after  protest,  a  conten- 
tion that  they  were  paid  in  the  ordinary 
course  of  business  was  without  merit. — 
Ibid. 

Notes  given  by  a  corporation  were  en- 
dorsed by  its  president,  and  the  payee  dis- 
counted them  at  a  bank.  Thereafter,  and 
when  the  corporation  was  insolvent  and  had 
ceased  to  do  business,  it  paid  the  notes,  by 
reason  of  which  payment  no  notices  of  pro- 
test were  given.  Subsequently  the  receiver 
of  the  corporation  sued  to  recover  tin  pay- 
ment, the  president  being  a  party  to  the 
bill,  and  a  decree  prayed  fixing  his  liability. 
HELD,  that  though  the  moneys  had  been 
paid  to  the  bank  the  payee  of  the  notes 
should  repay  the  amount  to  the  receiver, 
since  the  bank  had  lost  its  remedy  on  the 
president's  endorsement,  inasmuch  as  under 
the  circumstances  he  would  not  be  permitted 
to  set.  up  his  discharge. — Ibid. 

Where,  at  the,  time  of  the  insolvency  <>f  a 
corporation,  it  had  no  claim  against  a  bank, 
which  held  a  note  of  the  corporation  not  yet 
due,  and  the  corporation,  after  such  in- 
solvency and  the  cessation  of  business,  and 
before  the  maturity  of  the  note,  gave  the 
bank  a  demand  note,  which  the  bank  im- 
mediately charged  up  to  a  deposit  <>f 
moneys  made  by  the  corporation  that  day. 
the  bank  was  liable  for  the  amount  "f  the 
note  to  the  receiver  of  the  corporation. — 
Ibid. 
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On  the  insolvency  of  a  corporation  the 
chancery  court  has  jurisdiction  of  a  bill  by 
its  receiver  to  recover  liabilities  of  stock- 
holders for  unpaid  stock  necessary  for  tin- 
payment  of  debts,  though  the  corporation's 
creditors  have  not  recovered  judgments 
within  the  state  and  had  executions  re- 
turned unsatisfied. — See  Receiver  vs.  Hep- 
penheimer,  3  Rob.  36. 

Where  a  lease  to  a  corporation  provided 
that  if  any  rent  should  be  due  and  unpaid 
the  lease  should  become  void,  and  the  lessor 
might  re-enter,  the  fact  that  after  default 
in  the  rent  a  receiver  was  appointed  for  the 
lessee,  and  the  lessor  accepted  rent  from 
such  receiver  while  he  was  in  possession, 
does  not  of  itself  constitute  a  waiver  of  the 
right  to  re-enter  for  the  rent  remaining  un- 
paid, but  the  lessor  is  not  entitled  t"  forfeit 
the  lease  until  it  appears  that  the  receiver  is 
unwilling  or  unable  to  pay  the  overdue  rent. 
— Fleming  vs.  Fleming  Hotel  Co.,  3  Rob.  71  •">. 

d.  Title   of. 

Under  the  Corporation  act  of  1896  (Pamph. 
L.,  1S96,  p.  299,  sec.  68),  providing  that  all 
the  property,  rights  and  privileges  of  an 
insolvent  corporation  shall  forthwith  vest  in 
the  receiver  upon  his  appointment,  assess- 
in.  'i it  calls  on  stockholders  are  properly 
made  by  the  receiver  under  an  order  from 
the  court. — Falk  vs.  Whitman  Cigar  Co.,  10 
Dick.  396. 

While  the  firm  of  W.  &  S.  was  indebted  to 
a  certain  creditor,  S.  sold  his  interest  to  G., 
who  failed  to  pay  the  agreed  consideration, 
and  who  sold  to  A.,  who  refused  to  pay  the 
consideration.  After  the  firm  became  in- 
solvent a  newly  organized  corporation 
received  its  assets,  and  in  consideration 
therefor  agreed  to  pay  the  firm  debts, 
and  issued  stock  to  W.  and  A.,  and  to 
one  who  had  loaned  money  to  the  firm 
after  the  debt  to  said  creditor  had  been 
contracted.  HELD,  that  a  sale  of  the 
corporate  assets,  acquired  from  the  firm 
under  a  judgment  obtained  by  the  creditor 
against  the  firm  of  W.  &  S.,  after  the  forma- 
tion of  the  corporation,  transferred  a  valid 
title,  as  against  a  receiver  of  the  corporation 
who  was  appointed  at  the  day  of  the  sale,  in 
proceedings  commenced  after  the  judgment 
was  rendered,  where  the  corporation  had 
contracted  no  new  obligations. — Sullivan  vs. 
International  Baking  Co.,  15  Dick.  80. 

4.  Status  of  Creditors. 

a.  Unrecorded  Mortgage. 

A  mortgage  made  by  a  New  Jersey  corpor- 
ation upon  personal  property  in  the  Indian 
territory,  which  was  neither  filed  nor  re- 
corded in  any  public  office  in  this  state  or 
elsewhere  pursuant  to  statute,  and  under 
which  possession  of  the  mortgaged  property 
was  not  taken  by  the  mortgagees,  is  without 
validity  as  to  creditors  of  the  corporation 
who,  upon  the  appointment  of  a  receiver, 


because  of  the  insolvency  of  the  corporation, 

anil  the  receiver's  taking  possession  of  the 
property,  had  their  claims  fastened  upon 
the  pro'pertv. — Hebberd  vs.  .Southwestern 
Land  and  Cattle  Co.,  10  Dick.  18. 

The  receiver  of  tin-  company  took  actual 
po.-M-ssion  of  the  cattle  and  sold  them. 
HELD,  that  his  right  to  the  proceeds  of 
sale  is  superior  to  the  claim  of  a  mortgagee 
of  the  cattle  who  never  was  in  possession  of 
them. — Ibid. 

b.  Beneficial  Interest  in  Claims. 

One  for  whom  money  is  left  in  trust,  and 
who,  on  joining  with  his  next  of  kin  in  a 
release-  of  the  trustee,  obtains  the  money  to 
loan  to  his  sister,  to  be  loaned  by  her  to  a 
corporation  for  his  benefit,  has,  on  the 
corporation  becoming  insolvent,  no  right  to 
a  preference  because  the  money  loaned  by 
him  had  been  a  trust  fund. — Todd  vs.  Med 
ing.  11  Dick.  83.      See  Id.  820. 

One  who  holds  the  legal  title  to.  and  a 
beneficial  interest  in.  a  debt  due  from  an 
insolvent  corporation  i^  a  creditor  within 
the  meaning  of  the  statute,  capable  of  in- 
stituting and  prosecuting  proceedings  in 
insolvency. — Fort  Wayne  Electric  Corpora- 
tion vs.  Franklin  Electric  Light  Co.,  12 
Dick.  16.     See  13  Id.  .343. 

c.  After  Discharge  of  Receiver. 

A  corporation  being  involved  and  in  the 
hands  of  a  receiver,  arranged,  through  its 
officers,  with  a  majority  of  its  creditors  for 
an  extension  by  giving  four  time  notes  to 
each  creditor  to  cover  his  claim,  and  the 
receiver  was  thereupon  discharged.  Two 
of  the  creditors  did  not  receive  notes  under 
such  arrangement.  Payment  on  the  first 
of  the  series  of  notes  was  defaulted,  and  it 
was  then  proposed  to  take  up  the  notes  by 
an  issue  of  bonds  in  lieu  of  them,  secured 
by  mortgage  on  the  corporation  property, 
which  proposition  was  accepted  by  a  major- 
ity of  the  creditors,  and  the  bonds  were 
issued  to  them,  some,  however,  retaining 
their  notes  and  others  being  paid  cash. 
HELD,  that  at  the  time  of  executing  the 
bonds  and  mortgage  the  corporation  was 
insolvent,  within  Corporation  act,  sec.  64, 
which  prohibits  transfers  by  insolvent  cor- 
porations.— Skirm  vs.  Eastern  Rubber 
Manufacturing  Co.,  12  Dick.  179. 

Creditors  who  took  deferred  payment 
notes  to  cover  their  claims  against  an  in- 
solvent corporation,  and,  on  default  of  pay- 
ment, surrendered  them  for  corporate 
bonds  issued  to  take  up  such  indebtedness, 
are  not  bona-fide  purchasers  of  the  bonds. — 
Ibid. 

Where  creditors  took  deferred  payment 
notes  to  cover  their  claims  against  an  insol- 
vent corporation,  and,  on  default  of  pay- 
ment surrendered  them  for  corporate  bonds 
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issued  to  take  up  such  indebtedness,  some 
of  which  notes  bore  the  personal  endorse- 
ment of  the  president  and  principal  stock- 
holder, the  agreement,  being  in  the  nature 
of  a  composition,  invalidated  the  endorse- 
ment, because  it  was  given  to  only  part  of 
the  creditors,  and  hence  it  was  not  a  matter 
of  value  so  as  to  constitute  the  takers  of  the 
bonds  purchasers  for  value. — Ibid. 

d.  Action  Against  Receiver. 

A  suit  by  a  stockholder  against  a  receiver 
of  an  insolvent  corporation  to  rescind  his 
contract  for  the  purchase  of  its  stock,  and 
to  have  established  against  the  receiver  as  a 
claim  the  amount  paid  therefor,  on  the 
ground  of  false  and  fraudulent  representa- 
tions made  to  him  by  the  president  of  the 
company  as  to  its  financial  condition  and 
the  issue  of  its  stock,  cannot  be  maintained 
when  after  such  purchase  the  plaintiff 
acquired  information  as  to  the  financial 
condition  of  the  company  and  the  issue  of 
its  stock  sufficient  to  disclose  the  falsity  of 
the  representations,  or  to  put  him  on  inquiry , 
but  took  no  steps  to  repudiate  the  purchase 
until  nearly  three  vears  later. — Tierney  vs. 
Parker,  13  Dick.  117 

e.  Preferred  Creditors. 

Upon  distribution  of  the  assets  of  an  in- 
solvent corporation,  the  right  of  a  preferred 
creditor  to  full  payment  outranks  the  right 
of  a  general  creditor  to  partial  payment. — 
Lyle  vs.  Staten  Island  Terra  Cotta  Lumber 
Co.,  17  Dick.  797. 

In  computing  the  dividend  due  to  general 
creditors,  the  claims  of  preferred  creditors 
are  to  be  excluded  from  the  calculation. — 
Ibid. 

Preferred  claims  for  labor  are  to  be  paid 
in- full  unless  it  be  necessary  to  encroach 
upon  them  to  meet  the  expenses  of  the 
receivership. — Ibid 

An  order  of  distribution,  made  in  the 
court  of  chancery,  blended  preferred  and 
general  claims  as  a  basis  for  the  calculation 
of  a  dividend  to  general  creditors.  It 
also  unnecessarily  charged  preferred  claims 
with  part  of  the  expenses.  The  receiver, 
finding  himself  embarrassed  by  this  order, 
and  before  he  had  taken  any  action  under 
it  that  could  not  be  undone  or  by  which  new 
rights  were  created,  applied  to  the  court  of 
chancery  for  further  direction.  After  full 
notice  and  hearing,  a  final  decree  was  made, 
the  effect  of  which  is  to  correct  the  earlier 
order  in  these  particulars,  and  to  direct 
distribution  in  accordance  with  the  rules 
above  stated.  HELD,  that  the  final  decree 
is  right  in  principle,  and  that  the  court  had 
power  to  make  it. — Ibid. 

A  company  was  indebted  in  the  sum  of 
$81,200.  It  owned  a  brick  producing  plant 
appraised  at  $100,000,  and  was  capable  of 


earning  on  the  amount  of  which  it  was 
capitalized  ($185,000)  a  fair  profit.  The 
plant  had  cost  over  $200,000,  and  could  not 
be  replaced  for  $250,000.  The  company 
had  on  hand  a  quantity  of  unburned  bricks, 
later  sold  for  $15,000.  It  also  owned  village 
lots  worth  $25,000.  On  its  failure  to  pay  a 
creditor  it  executed  a  mortgage  to  secure 
him.  This  creditor,  before  becoming  such, 
investigated  the  affairs  of  the  company  and 
believed  that  the  company  was  solvent. 
About  a  month  after  the  execution  of  the 
mortgage  the  company  was  adjudged  a 
bankrupt,  and  the  trustees  could  secure 
only  $75,000  for  the  property.  HELD,  that 
the  company,  at  the  time  of  executing  the 
mortgage,  was  not  insolvent,  with  Bankrupt 
act  of  July  1st,  1898,  chapter  541,  section  1, 
paragraph  15  (U.  S.  Comp.  Stat.,  1901,  p. 
3419),  providing  that  a  person  shall  be 
deemed  insolvent  when  the  aggregate  of  its 
property  shall  not,  at  a  fair  valuation,  be 
sufficient  to  pay  his  debts. — Empire  State 
Trust  Co.  vs.  Fisher  Co.,  1  Rob.  88.  See  Id. 
602. 

A  solvent  debtor  giving  a  mortgage  to 
secure  a  creditor  does  not  give  a  preference, 
within  Bankrupt  act  of  July  1st,  1898, 
chapter  541,  section  60  (30  Stat.,  p.  562;  U. 
S.  Comp.  Stat.,  1901,  p.  3445),  specifying 
when  a  person,  "on  being  insolvent,"  shall 
be  deemed  to  give  a  preference. — Ibid 

The  taking  of  security  by  a  creditor  for 
money  presently  or  previously  loaned  is  not 
evidence  that  the  creditor  believes  that  the 
debtor  is  insolvent. — Ibid. 

The  words  "for  a  present  consideration," 
in  Bankrupt  act  of  July  1st,  1898,  chapter  67 
(30  Stat.,  p.  564;  U.  S.  Comp.  Stat.,  1901,  p. 
3449),  providing  that  liens  given  or  accepted 
in  good  faith,  and  not  in  contemplation  of 
or  in  fraud  on  the  act,  "and  for  a  present 
consideration,"  shall  not  be  affected  by 
the  act,  do  not  render  invalid  a  mortgage  to 
secure  a  pre-existing  debt. — Ibid. 

Under  clause  "e"  in  section  70  of  the  fed- 
eral Bankrupt  act,  trustees  in  bankruptcy 
may  avoid  a  mortgage  made  by  a  New  Jersey 
corporation  which  the  creditors  of  the  cor- 
poration might  avoid  under  section  64  of 
the  New  Jersey  Corporation  act.  P.  L.  of 
1896,  p.  277.— Empire  State  Trust  Co.  vs. 
Trustees  of  Fisher  Co.,  1  Rob.  602. 

Under  sect  inn  64  of  the  New  Jersey 
Corporation  act,  insolvency  denotes  a  general 
inability  to  meet  pecuniary  liabilities  as 
they  mature,  by  means  of  either  available 
assets  or  an  honest  use  of  credit. — Ibid. 

A  mortgage  given  merely  to  secure  ante- 
cedent debts  is  not  given  "for  value,"  within 
the  meaning  of  clause  "  e  "  in  section  70  of  the 
federal  Bankrupt  act,  or  for  "a  valuable 
consideration."  within  the  meaning  of  sec- 
tion 64  of  the  New  Jersey  Corporation  act. 
—Ibid. 
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Where  a  corporation  made  an  equitable 
assignment  of  moneys  to  be  earned  by  it  in 
the  future  under  a  contract  to  manufacture 
certain  machinery,  and  the  corporation  was 
declared  insolvent,  an  injunction  issued  and 
a  receiver  was  appointed  before  the  moneys 
had  been  earned,  and  the  receiver,  without 
notice  of  such  assignment,  completed  the 
machinery  and  delivered  it  to  the  purchaser, 
the  equitable  assignee  is  estopped  to  claim 
a  preference. — Cogan  vs.  Conover  Manufac- 
turing Co.,  3  Rob.  358. 

f.  Officer  of  Corporation. 

The  president  of  a  company  was  a  rival 
claimant  of  certain  unissued  stock,  and  tak- 
ing advantage  of  his  position,  without  being 
authorized,  had  the  treasurer  issue  the  stock 
to  him.  He  had  no  reason  that  the  directors 
would  authorize  the  issuance  of  the  stock  to 
him,  and  had  notice  that  they  would  not 
award  the  stock  to  either  claimant  without 
arrangement  for  the  company's  protection. 
HELD,  sufficient  to  show  that  the  issuance 
of  the  certificate  was  unauthorized  and  with- 
out force  as  a  muniment  of  title. — Lakev 1 

Gas  Co.  vs.  Smith,  17  Pick.  677. 

Where  tin-  president  of  a  corporation, 
without  authority,  procures  an  issuance  to 
himself  of  corporate  stock  of  which  he  is  a 
rival  claimant,  a  contention  that  he  should 
be  compelled  to  surrender  the  certificate 
because  he  was  depriving  the  company  of  its 
rights  to  compel  the  claimants  to  interplead, 
is  without  merit,  as  his  unauthorized  act  <li*l 
not  affect  the  company's  power  to  protect 
itself  by  an  interpleader  suit. — Ibid. 

Where  the  president  and  treasurer  of  a 
corporation  paid  to  themselves  claims  due 
from  it  within  ten  days  of  its  insolvency,  they 
may  be  charged  with  knowledge  thereof,  and 
required  to  refund. — Jessup,  Receiver,  &c. 
vs.  Thomason,  2  Rob.  443. 

In  a  suit  by  the  receiver  of  an  insolvent 
corporation  to  recover  payments,  made 
within  ten  days  of  the  appointment  of  the 
receiver,  to  a  creditor  who  was  not  an  officer, 
evidence  held  to  show  that  the  creditor,  at 
the  time  of  receiving  payment,  had  knowl- 
edge of  the  insolvency  of  the  corporation, 
requiring  him  to  refund  the  same. — Ibid. 

g.  Secured  Creditor. 

In  1S81  a  sewing  machine  company,  to 
secure  bonds  due  from  it,  transferred  to  a 
trustee,  by  a  deed  of  trust,  certain  shares  of 
stock  in  a  manufacturing  company.  Sub- 
sequently the  trustee  agreed  that,  upon  the 
execution  of  certain  mortgages,  he  would 
transfer  to  the  sewing  machine  company 
said  stock.  The  mortgages  were  executed, 
but  he  did  not  surrender  the  stock,  and  three 
years  thereafter  the  sewing  machine  com- 
pany became  insolvent  before  paying  said 
bonds,  and  a  receiver  was  appointed. 
HELD,  that  said  security  given  in  1881  was 


unimpaired. — Blake    vs.    Domestic    Manu- 
facturing Co.,  19  Dick.  480. 

Said  receiver  could  not  compel  said 
trustee  to  convey  said  stock  to  him. — 1  bid. 

h.  Bondholders- 

A  creditor  "f  an  insolvent  corporation, 
who  holds  as  collateral  secured  bonds  of  the 
corporation,  the  security  for  which  is  in- 
sufficient to  pay  in  full  either  the  bonds  or 
the  debt,  cannot  be  admitted  as  a  creditor 
for  the  balance  due  on  the  bonds  as  well  as 
for  the  debt. — Pattberg  vs.  Pattberg,  10 
Dick.  604. 

A  transfer  by  an  insolvent  Ohio  corpora- 
tion of  all  its  assets  to  a  New  Jersey  corpora- 
tion, assuming  all  indebtedness,  is  not  void, 
under  the  laws  of  Ohio,  as  against  bond- 
holders of  the  Ohio  corporation,  who  have 
no  lien  upon  the  property  transferred. — 
Blake  vs.  Domestic  Manufacturing  Co.,  19 
Dick.  480. 

Where  one  corporation  transfers  all  its 
assest  to  another,  assuming  all  indebtedness, 
the  bondholders  of  the  former  are  creditors 
of  the  latter.  Such  bondholders,  however, 
have  no  equitable  lien  on  its  assets,  in  pref- 
erence to  other  creditors  of  the  latter,  whose 
claims  arose  subsequent  to  such  transfer. — 
Ibid. 

Mortgagees,  bondholders  and  lienors  of 
a  corporation  take  subject  to  the  effect  of 
insolvency  proceedings  which  may  subse- 
quently be  commenced,  and  in  w-hich  a  re- 
ceiver may  be  appointed  of  all  the  corporate 
assets,  including  the  property  upon  which 
the  encumbrance  has  been  so  acquired. — 
Lembeck  vs.  Jan-is  Terminal  Cold  Storage 
Co.,  2  Rob.  352. 

Where  a  mortgagee  of  the  property  of  a 
corporation  released  her  mortgage  in  con- 
sideration of  a  promise  to  issue  to  her  cer- 
tain bonds  of  the  company,  and  later,  on 
the  statement  of  a  representative  of  the 
corporation  that  the  bonds  were  not  at  that 
time  available,  accepted  in  lien  of  bonds 
the  company's  stock,  and  retained  it  without 
objection  for  two  years,  during  which  time 
the  corporation  incurred  debts  to  others  on 
the  faith  of  her  not  being  a  bondholder,  she 
was  estopped,  on  the  corporation  becoming 
insolvent  before  her  objection  was  raised, 
to  claim  a  priority  over  those  who  had  ex- 
tended credit  to  the  corporation  without 
knowledge  of  the  transaction. — Lembeck  vs. 
Jarvis  Terminal  Cold  Storage  Co.,  3  Rob. 
450. 

i.  Monet  Loaned  for  Wages. 

A  person,  not  in  the  employ  of  an  insolvent 
corporation,  who  loaned  money  to  the  cor- 
poration upon  an  understanding  that  it 
would  be  used  to  pay  the  wages  of  its 
laborers,  is  not,  when  the  corporation  is 
decreed  to  be  insolvent,  entitled  to  the 
preference   allowed   by   section   S3   of   the 
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General  Corporation  act  (Pamph.  L.,  1S96,  p. 
303)  to  laborers  in  the  regular  employ  of  the 
company. — Campbell  vs.  Taylor  Manufac- 
turing Co.,  19  Dick.  622.     .4.  Id.  791. 

j.  Stockholders. 

P.  L.  of  1896,  p.  283:  18,  as  amended  by 
P.  L.  of  1901,  p.  245,  authorizes  corpora- 
tions to  issue  preferred  stock,  which  may 
pay  cumulative  dividends,  and  provides 
that,  in  case  of  insolvency,  corporate  debts 
and  other  liabilities  shall  be  paid  in  prefer- 
ence to  the  preferred  stock.  HELD,  that 
the  holders  of  preferred  stock,  paying 
cumulative  dividends  under  the  statute, 
were  precluded  on  the  company's  insolvency, 
from  enforcing  their  mortgage  security  to 
the  detriment  of  general  creditors,  as  they 
could  not  reap  the  advantages  of  the  statute, 
while  ignoring  its  burdens. — Black  vs. 
Hobart  Trust  Co.,  19  Dick.  415  .4.  20  Id. 
769. 

The  mortgage  recited  that  the  preferred 
stock  thereby  secured  should  have  a  cumu- 
lative dividend  and  be  subject  to  redemp- 
tion on  June  1st,  1906,  and,  in  case  of  the 
company's  previous  dissolution,  should  be 
paid  out  of  its  assets  after  the  payment  of 
its  just  debts  and  liabilities.  If  the  stock 
was  not  redeemed  by  June  1st,  1906,  and  the 
mortgaged  premises  had  not  been  before 
disposed  of,  they  were  to  be  sold,  and 
redemption  effected,  including  unpaid  divi- 
dends. The  company  was,  in  fact,  dissolved 
and  the  property  disposed  of  before  that 
date.  HELD,  that  the  terms  of  the  mort- 
gage also  precluded  the  preferred  stock- 
holders from  enforcing  it  against  the  fund 
derived  from  the  property,  to  the  detriment 
of  general  creditors. — Ibid. 

The  fact  that  the  mortgage  was  recorded 
before  the  claims  of  the  general  creditors 
were  incurred  would  not  affect  the  case; 
such  creditors  having  the  right  to  rely  on 
the  statute  and  the  terms  of  the  mortgage, 
giving  them  a  preference. — Ibid. 

The  fact  that  the  postponement  of  the 
preferred  stockholders  to  the  general  credi- 
tors might  permit  the  company's  promoters 
to  work  a  fraud  on  the  purchasers  of  the 
preferred  stock  would  also  not  affect  the 
case. — Ibid. 

Corporation  act,  section  64  (Gen.  Stat.,  p. 
919),  enacts  that  on  the  final  dissolution  of 
any  corporation  all  its  estate  shall  vest  in 
the  stockholders  in  their  respective  propor- 
tions. HELD,  that  the  suspension  of  busi- 
ness by  a  corporation,  owing  to  the  destruc- 
tion of  its  plant  by  fire,  did  not  bring  the 
corporation  within  section  64. — Miller  vs. 
Audenried,  1  Rob.  252.     .4.  2  Rob.  658. 

k.  Of  Two  Corporations. 

Where  there  is  the  same  receiver  for  two 
corporations,  one  of  which,  as  part  of  its 
assets,  owns  stock  in  the  other,  a  creditor 


of  the  one  has  such  interest  that  he  may 
appeal  from  an  allowance  of  a  claim  against 
the  other. — Blake  vs.  Domestic  Manufactur- 
ing Co.,  19  Dick.  480. 

1.  Creditors  of  Insolvent  Bank. 

A  bank's  creditors,  on  its  insolvency,  have 
a  direct  interest  in  its  affairs,  and  are  the 
sestuis  que  trustent  of  the  receiver,  entitled 
to  enforce  all  the  corporation's  rights,  and 
to  collect  its  assets,  including  the  right  to 
claim  damages  for  the  directors'  negligence. 
—Campbell  vs.  Watson.  17  Dick.  396. 

m.  Assignee  of  Mortgagor. 

Where  the  mortgagor  of  a  stock  of  shoes 
sold  it  to  a  company  which  took  subject  to 
the  encumbrances,  but  did  not  assume  the 
mortgage  debt,  it  never  became  the  per- 
sonal obligation  of  the  company  so  as  to 
entitle  the  mortgagee  to  recover  it  from  the 
company's  receiver. — Nugent  vs.  McNeil 
Shoe  Co.,  17  Dick.  583. 

n.  Assignee  of  Employes'  Wages  or 

Claims. 

One  to  whom  a  claim  is  assigned  as  col- 
lateral security  is,  on  the  claim  being  paid, 
entitled  to  receive  the  money,  the  debt  for 
which  the  collateral  was  given  not  having 
been  paid,  even  if  it  was  not  due  — Todd  vs. 
Meding,  11  Dick.  83.     See  Id.  820. 

Though  only  part  of  a  claim  is  assigned, 
the  debtor,  having  notice  of  the  assignment, 
cannot  ignore  it  and  pay  the  whole  debt  of 
the  original  creditor. — Ibid. 

Though  the  statute  gives  the  employes  to 
an  insolvent  corporation  a  first  lien  for 
wages,  if  an  employe  assigns  his  claim  before 
insolvency  is  decreed,  his  assignee  acquires 
no  lien. — Cogan  vs.  Conover  Manufacturing 
Co.,  3  Rob.  358 

o.  As  Affected  by  Knowledge  of  Insol- 
vent. 

In  a  proceeding  by  a  bank  to  establish 
certain  notes  as  a  claim  against  the  assets 
of  a  corporation  in  insolvency,  evidence 
held  insufficient  to  establish  that  the  notes 
were  given  for  a  loan  to  the  principal  stock- 
holder of  the  corporation  in  order  to  enable 
him  to  purchase  certain  stock  of  another 
corporation  for  his  individual  benefit,  in- 
stead of  for  the  corporation,  and  that  the 
bank  had  knowledge  of  such  fact. — Cook 
vs.  Anderson  Food  Co.,  3  Rob.  660 

5.  Taxes  and  License  Fee. 

The  assets  of  an  insolvent  corporation  in 
the  hands  of  receivers  appointed  under  the 
provisions  of  the  Corporation  act,  constitute 
a  trust  fund  primarily  for  creditors  existent 
at  the  time  of  adjudication  of  insolvency 
and  are  not  liable  to  the  payment  of  the 
state  franchise  tax  or  imposition  assessed 
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after  the  adjudication  of  insolvency  against 
the  corporate  entity,  unless  the  trust  fund 
is  more  than  sufficient  to  pay  the  creditors 
aforesaid,  or  the  franchises  be  used  by  the 
receivers  for  the  benefit  of  the  trust  fund 
or  in  performance  of  a  duty  with  reference 
to  the  franchise. — Crews  vs.  United  States 
Car  Co.,  12  Dick.  357.     See  15  Id.  514. 

"An  act  to  provide  for  the  imposition  of 
state  taxes  upon  certain  corporations,  and 
for  the  collection  thereof"  (Gen.  Stat.,  p. 
3335)  requires  thai  all  corporations  incor- 
porated under  the  laws  of  this  state,  with 
certain  specified  exceptions,  shall  pay  an 
annual  license  fee  or  franchise  tax  of  one- 
tenth  of  one  per  cent,  on  all  amounts  of 
capital  stock  issued  and  outstanding,  etc. 
HELD,  that  a  license  fee  assessed  against 
an  insolvent  corporation  by  virtue  of  this 
statutory  provision  is  entitled  to  priority 
in  payment  out  of  the  assets  in  the  hands 
of  the  receiver  of  said  corporation,  notwith- 
standing the  fact  that  such  a  license  fee  was 
imposed  upon  the  corporation  subsequent 
to  the  appointment  of  the  receiver,  and  that 
the  latter  had  not,  since  his  appointment, 
exercised  any  of  the  corporate  franchises. — 
In  re  United  States  Car  Co.,  15  Dick.  514. 
i 

A  franchise  tax  levied  by  the  state  during 
the  receivership  of  an  insolvent  corporation 
is  entitled  to  payment  in  preference  to  the 
liabilities  incurred  by  the  receiver  in  carry- 
ing on  the  business  of  the  insolvent  corpora- 
tion, but  not  to  payment  in  preference  to 
the  receivers'  allowance  and  the  expenses 
of  winding  up  the  corporation. — Chesapeake 
and  Ohio  Railway  Co.  vs.  Atlantic  Trans- 
portation Co.,  17  Dick.  751 

6.  Reformation  of  Instruments. 

After  a  corporation  has  been  adjudged 
insolvent  and  a  receiver  appointed  to  wind 
up  its  affairs,  a  mortgage  given  by  the  cor- 
poration, while  insolvent,  to  prefer  some  of 
its  existing  general  creditors,  which,  through 
a  mistake  of  the  draftsman,  conveyed  a  life 
estate  in  its  real  property,  ought  not  to  be 
reformed  by  a  court  of  equity  so  as  to  em- 
brace the  fee,  when  it  appears  that  the 
mortgagees  did  not  act  to  their  detriment 
on  the  supposition  that  the  mortgage  con- 
veyed the  fee. — Miller  vs.  Savage.  17  Dick. 
746. 

7.  Liability  of  Stockholders. 

Where  a  corporation  is  insolvent  and  its 
business  ended,  the  subscribers  for,  or 
holders  of,  its  unpaid  stock  are  assessable 
for  only  so  much  of  what  is  unpaid  on  the 
stock  as  will  satisfy  the  claims  of  corporate 
creditors  and  meet  the  expenses  of  winding 
up  its  affairs. — Cumberland  Lumber  Co.  vs. 
Clinton  Hill  Lumber  Manufacturing  Co  ,  12 
Dick  627. 

An  order  for  such  an  assessment  may  be 
made  by  the  court  of  chancery  in  the  suit 


H  herein  the  corporation  \\a-  adjudged  to  be 
insolvent,  and  when  so  made  its  propriety 
cannot  be  questioned  in  suits  brought 
against  the  stockholders  for  its  enforcement. 
—Ibid. 

Such  an  order  is  the  result  of  an  exercise 
of  judicial  power,  and  therefore  should  be 
made  only  after  a  reasonable  opportunity 
has  been  afforded  to  tin-  stockholders  to  be 
heard  on  the  matter. — Ibid 

In  such  suit  the  stockholders  are  not  en- 
titled to  set  off  claims  against  the  corpora- 
tion on  bonds  issued  by  it  which  have  not 
been  filed  as  claims  against  the  corporation, 
and  which  are  barred  by  the  decree  barring 
creditors. — See  Receiver  vs.  Heppenheimer, 
3  Rob.  36. 

The  liability  of  such  stockholders  is 
analogous  to  that  of  joint  guarantors  in  that 
those  who  are  solvent  and  within  the  juris- 
diction of  the  court  can  properly  be  charged 
with  the  entire  burden,  regardless  of  the 
liability  of  others,  and  they  in  turn  are  en- 
titled to  recover  contribution  from  the 
others. — Ibid. 

In  such  a  suit  the  amount  necessary  to 
be  raised  should  be  computed  by  ascertain- 
ing the  amount  due  on  the  several  claims 
allowed  and  proved,  with  interest,  plus  the 
fees  of  solicitors  for  the  creditors  in  a  pro- 
ceeding to  wind  up  the  corporation  and  in 
the  action  to  recover  against  the  stock- 
holders, plus  a  reasonable  counsel  fee  and 
compensation  to  the  receiver,  and  expenses 
incurred  in  the  enforcement  of  the  decree 
against  the  stockholders. — Ibid. 

Under  the  Corporation  act  of  1875, 
authorizing  the  issue  of  full  paid  stock  for 
the  purchase  of  property,  and  requiring 
such  stock  to  have  stamped  upon  the  face 
thereof  the  words,  "issued  for  property 
purchased,"  the  issue,  in  exchange  for  pro- 
perty, of  full  paid  stock,  stamped  as  re- 
quired, constitutes  a  contract  which  will 
prevent  an  assessment  of  the  stockholders, 
until  and  unless  it  is  set  aside  as  an  agree- 
ment in  fraud  of  creditors. — Easton  Na- 
tional Bank  vs.  American  Brick  &  Tile  Co., 
3  Rob.  326. 

The  proper  course  to  obtain  relief  is  by 
bill  to  have  the  contract  set  aside  and  the 
delinquent  stockholders  decreed  to  pay  a 
sufficient  proportion  of  all  unpaid  subscrip- 
tions to  satisfy  the  liabilities  of  the  corn- 
pan  y. — Ibid. 

In  the  absence  of  actual  fraud,  the  over- 
valuation, by  the  directors,  of  property 
taken  in  exchange  for  stock,  does  not  render 
the  transaction  fraudulent  as  against  credi- 
tors.— Ibid. 

Any  device  by  wrhich  the  stock  of  a  cor- 
poration passes  to  a  stockholder  as  full  paid, 
without  payment  in  full,  either  in  cash  or 
property  purchased,  to  the  amount  of  the 
value  of  the  stock,  such  as  an  intentional 
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overvaluation  of  property  on  the  under- 
standing that  a  portion  of  the  stock  issued 
shall  be  returned  for  distribution  among 
the  directors  voting  for  a  purchase  of  the 
property,  without  payment  by  them,  con- 
stitutes actual  fraud  against  the  creditors 
of  the  corporation. — Ibid. 

Bona-fide  transferees  of  stock  certificates 
which  recite  that  the  stock  is  full  paid,  are 
not  bound  to  make  good'  to  creditors  the 
contract  of  the  original  subscribers  to  pay 
for  the  stock  in  full,  according  to  its  par 
value,  where  they  have  no  knowledge  or 
notice  that  the  subscribers  have  not  paid  in 
full.— Ibid. 

Creditors  of  a  corporation  who  knew  that 
stock  issued  as  full  paid  was  not  in  fact  full 
paid,  and  nevertheless  extended  credit  to 
the  corporation  cannot,  in  the  event  of  its 
insolvency,  require  the  stockholders  to  pay 
their  unpaid  subscriptions. — Ibid. 

Note. — For  Other  Cases  See  Receivers. 


CORPSES. 

See  Burial;  Cemeteries. 


COSTS. 

See  Fees  and  Costs. 

COUNSEL  FEES. 
Cross  Reference.     Fees  and  Costs. 

The  court  charged  that  the  plaintiff,  who 
was  not  an  attorney-at-law  of  this  state, 
could  not  recover  for  taxed  costs  or  for  any 
services  that  inhered  in  the  office  of  attorney. 
Later  in  the  charge,  with  respect  to  certain 
exhibits,  the  jury  was  told  that  if  an  account 
had  been  adjusted  so  that  a  promise  to  pay 
on  the  part  of  the  defendant  might  be  found, 
the  plaintiff  would  be  entitled  to  rely  on 
that  promise.  There  were  services  and 
questions  of  amount  to  which  this  language 
correctly  applied.  HELD,  that  the  express 
charge  of  the  law  of  the  case  as  to  taxed 
costs  and  services  as  an  attorney  was  not 
withdrawn  or  superseded  by  the  general 
expression  of  the  latter  clause,  and  that,  the 
court's  attention  not  having  been  called 
to  the  possible  ambiguity,  the  judgment 
will  not  be  disturbed. — Reddy  vs.  Brown,  34 
Vr.  589. 

A  counsel  fee  will  not  be  allowed  the 
defendant  on  a  bill  filed  by  a  man  to  declare 
his  supposed  marriage  to  a  woman  to  be  a 
nullity. — Sinclair  vs.  Sinclair,  12  Dick.  222. 


Practice  as  to  allowance  of  counsel  fees 
stated.— Weeks  vs.  Lister,  17  Dick.  813. 

A  trustee  should  not  be  allowed  credit 
for  money  alleged  to  have  been  paid  for  a 
judgment  against  the  trust  estate  merely 
on  his  own  testimony  as  to  such  payment, 
without  any  voucher  or  evidence  of  judg- 
ment or  execution. — Willis  vs.  Clymer,  21 
Dick.  2S4. 

Where  an  attorney-at-law  prepared  a 
trust  deed  for  clients  for  whom  he  had  acted 
before,  in  which  deed  he  was  warned  as 
trustee  to  hold  the  property,  sell  the  same, 
and  apply  the  proceeds  to  pay  off  all  liens 
and  encumbrances,  and  any  and  all  costs, 
charges  and  counsel  fees  connected  with  the 
sale  or  redemption  of  the  property,  the 
trustee  was  not  entitled  to  retain  any  part 
of  the  fund  arising  from  the  sale  of  property 
as  remuneration  for  professional  services 
rendered  before  the  trust  deed  was  made. — 
Ibid. 

He  was  entitled,  however,  to  reasonable 
counsel  fees  for  services  rendered  after  the 
execution  of  the  deed. — Ibid. 

The  provisions  of  section  91  of  the  Chan- 
cery act  of  1902  confer  on  the  chancellor 
discretionary  power  to  make  an  allowance 
to  the  counsel  of  a  successful  complainant, 
to  be  included  in  the  taxed  costs  in  certain 
cases. — McMullin  vs.  Doughty,  2  Rob.  776. 

Although  there  is  included  in  that  act  no 
provision  for  similar  allowances  to  success- 
ful defendants,  the  provisions  of  section  91 
are  not  thereby  rendered  obnoxious  to  any 
provision  of  the  constitution  of  the  United 
States  or  of  this  state. — Ibid. 

The  practice  as  to  such  allowance  in  cases 
tried  before  vice-chancellors  indicated. — 
Ibid. 

A  special  guardian  has  no  right  to  pay 
any  moneys  to  counsel  for  their  services 
without  a  special  order  of  the  chancellor. — 
InreOldner,  21  N.  J.  L.  J  122. 

For  an  attorney  to  recover  against  a  client 
compensation  for  services  where  such  ser- 
vices were  those  of  counsel  as  distinguished 
from  actual  services,  the  attorney  must 
show  an  express  agreement  upon  the  part 
of  the  client  to  pay  a  specific  fee  that  is  fixed 
upon  as  the  counsel  fee. — Gilbert  &  Atkin- 
son vs.  Thomas,  21  N.  J.  L.  J.  57. 

There  is  no  authority  in  this  state  for  a 
reference  to  a  master  to  tax,  as  between 
solicitor  and  client,  costs  and  charges  for 
general  services,  outside  of  the  fee  bill, 
rendered  his  client  in  a  cause. — Prout  vs. 
Salyer,  21  N.  J.  L.  J.  347. 

Compensation  for  the  mailing  of  notices 
of  a  rule  to  show  cause  why  a  receiver 
should  not  be  appointed  for  an  insolvent 
corporation  is  not  taxable  as  costs  in  the 
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chancery  fee  bi.'  as  "for  drawing  notice  of  | 
every   motion,    copy   and   service."     Such 
compensation  is  fixed  by  the  court. — Anon. 


COUNTIES. 

Cross    References.      Constitution  and 

Constitutional  Law;     Municipal 

Corporations. 

Chosen  Freeholders. 

Where,  on  an  application  to  apportion 
the  expense  of  maintaining  a  plank  road 
running  into  two  counties  after  the  charter 
of  the  company  which  built  it  had  expired, 
under  P.  L.  of  1902,  p.  566,  it  appears  that 
the  use  of  the  road  was  equally  beneficial 
to  each  county,  except  that  the  citizens  of 
one  county  also  used  it  for  traffic  which 
merely  passed  through  the  other  county, 
without  any  benefit  thereto,  it  is  incum- 
bent on  the  latter  county  to  show  the 
proportion  of  such  through  traffic  to  the 
total  use  of  the  road,  and  the  proportion 
of  the  expense  to  be  charged  therefor  to 
the  other  county. — In  re  Newark  Plank 
Road.  IS  Dick.  710. 


COUNTY  CLERK. 

Under  the  act  of  March  17th,  1874 
(Pamph.  L.,  p.  280),  all  fees  chargeable  by 
the  clerk  of  Camden  county  for  services- 
rendered  by  him  as  clerk  of  the  criminal  and 
civil  courts  of  the  county  belong  to  the 
county — Troth  vs.  Freeholders  of  Camden, 
31  Vr.  190. 

There  is  no  law  allowing  any  fee  to  the 
clerk  of  Camden  county  for  services  per- 
formed by  him  in  reviewing,  correcting  and 
certifying  bills  under  section  109  and  153  of 
the  Criminal  Procedure  act. — Ibid. 

In  certifying  bills  under  the  section  just 
mentioned,  the  county  clerk  added  to  each 
bill  a  fee  of  fifty  cents  for  himself,  for  his 
services,  and  collected  this  fee  from  the 
person  producing  the  bill  for  certification, 
who,  in  turn,  collected  it  from  the  county 
collector.  HELD,  that  the  county  could 
recover  the  same  from  the  clerk. — Ibid. 

A  deputy  clerk,  appointed  under  the  act 
of  April  21st,  1876  (Gen.  Stat.,  p.  841),  and 
duly  qualified,  is  empowered  to  take  the 
verdict  of  a  jury  during  the  absence  of  the 
clerk. — Manners  vs.  Ribsam,  32  Vr.  207. 

Absence  as  used  in  this  and  similar  acts, 
means  non-presence  in  the  courts. — Ibid. 

Clerks  of  counties  are  constitutional 
officers.  The  constitution  of  1S44  fixes  the 
rights  and  duties  of  county  clerks  as  those 


whirh  were  at  that  time  required  of  them 
by  law,  and  directs  thai    such  rights  and 

duties  shall   continue  "until  other, 
dained  by  the  legislature." — Freeholders  of 
Middlesex  vs.  Conger,  38  \  i     1  1  1. 

The  duty  of  recording  deede  and  mort- 
gages, prior  to  ls44.  was  imposed  by  statute 
upon  the  clerk  of  the  court  of  common  pleas 
of  each  county;  and  the  constitution  of 
1844  expressly  makes  the  clerks  of  & 
severally,  clerks  of  the  court  of  common 
pleas  and  quarter  sessions  in  their  res]  »ecti  ve 
counties. — Ibid . 

Neither  the  act  concerning  clerks  of  the 
court  of  common  pleas  and  general  quarter 
sessions,  approved  April  17th,  1846,  nor  the 
act  respecting  conveyances  (Revision  of 
1898),  have  changed  the  rights  or  duties  of 
said  clerks  as  to  recording  deeds  and  mort- 
gages.— Ibid. 

By  the  act  respecting  conveyance 
sion  of  189S),  the  duty  to  make  alphabetical 
indexes  of  deeds,  &c,  as  recorded,  is  <-a>x 
upon  the  clerk,  and,  by  section  51  of  that 
act,  it  is  provided  that  the  clerk,  in  addition 
to  the  indexes  now  made  and  kept  by  him, 
shall  make  and  keep  such  classified  analyti- 
cal or  combination  index  as  the  board  of 
chosen  freeholders  of  the  respective  counties 
shall  determine,  in  index  books  to  be  pro- 
vided by  them  for  that  purpose.  HELD, 
that  if  there  exists  power  in  the  board  of 
chosen  freeholders  of  a  county  to  appro- 
priate money  for  the  purpose  of  providing 
a  combination  index  for  past  records,  such 
indexes,  when  authorized,  can  be  made  only 
by  the  clerk  of  the  county,  as  he  is  the  sole 
and  exclusive  custodian  of  the  books,  re- 
cords and  papers  of  his  office,  subject  only 
to  the  right  of  access  thereto  by  the  public 
for  lawful  purposes,  upon  the  payment  to 
him  of  the  legal  fees.  The  chosen  free- 
holders have  no  power  to  direct  the  books 
and  records  to  be  taken  from  his  custody 
or  to  employ  others  to  make  indexes  thereof 
without  his  consent. — Ibid. 


COUPONS. 

There  was  no  sale  of  interest  coupons 
where  the  holders  turned  them  over  to  the 
president  of  the  corporation  which  issued 
them,  at  the  company's  office,  for  payment 
and  cancellation,  and  were  not  informed 
by  him  or  anyone  that  he  was  purchasing 
the  coupons,  and  had  no  reason  to  suppose 
that  the  corporation  was  not  paying  them. — 
Morton  Trust  Co.  vs.  Home  Telephone  Co., 
21  Dick.  106. 

Where  interest  coupons,  having  preference 
over  the  bonds  to  which  they  were  attached, 
were  turned  over  to  the  corporation  by 
which  they  were  issued  to  be  cashed  and 
were  cancelled  as  to  the  bondholders,  no 
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subsequent  information,  either  to  the  bond- 
holders or  to  purchasers  of  the  bonds  from 
them  to  the  effect  that  the  coupons  were 
sold  to  third  parties  instead  of  being  paid 
by  the  corporation,  would  affect  the  rights 
of  the  bondholders  or  purchasers  to  hold 
the  bonds  discharged  from  the  lien  of  the 
coupons  — Ibid. 

Where  interest  coupons  are  presented  to 
the  corporation  which  issued  them,  and  are 
taken  up,  whether  the  transaction  amounts 
to  a  payment  of  the  coupons  or  a  sale  to  a 
third  party  who  advances  the  money  to  take 
them  up,  is  a  question  of  fact. — Ibid. 
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I.  COURTS  OF  NEW  JERSEY. 

1.  History  and  Origin. 

Under  the  power  to  create  courts  con- 
tained in  the  commissions  to  Lord  Cornbury 
and  Iris  successors,  courts  of  general  sessions 
of  the  peace  courts  of  common  pleas,  a 
supreme  court,  the  court  of  chancery  and 
the  prerogative  court  were  established. 
The  court  of  oyer  and  terminer,  as  a  court 
of  criminal  jurisdiction,  was  established  in 
West  Jersey  in  1693  and  re-established  by 
the  act  of  November  27th,  1794.  These 
are  the  courts  still  in  existence  in  this  state. 
Neither  by  the  ordinances  nor  by  the  statute 
were  the  practice  and  procedure  of  these 
courts  prescribed,  these  matters  being  left 


to  the  common  law.  By  the  first  consti- 
tution of  this  state,  adopted  July  2d,  1776, 
the  common  law  of  England  was  declared  to 
be  and  remain  in  force.  Among  the  com- 
mon law  principles  thus  established  in  this 
state  was  the  doctrine  defining  the  relative 
functions  of  the  court  and  the  jury  in  the 
trial  of  criminal  cases,  and  the  judges  of  the 
courts  of  this  state  have  from  time  imme- 
morial been  accustomed,  in  the  trial  of 
criminal  cases,  to  instruct  juries  that,  while 
questions  of  fact  were  for  their  considera- 
tion, they  were  to  take  the  law  from  the 
court.— Roesel  vs.  State,  33  Vr.  216  ' 

2.  Special  Sessions. 

Under  existing  laws  in  this  state  a  court 
of  special  sessions  is  not  a  sitting  of  the  court 
of  general  quarter  sessions  of  the  peace,  but 
is  a  special  tribunal  dependent  for  its  juris- 
diction upon  statutory  prerequisites. — 
O'Keefe  vs.  Moore,  31  Vr.  138. 

3.  Various  County  Courts. 

The  act  of  April  9th,  1896  (Pamph.  L.,  p. 
236),  repealing  divers  acts  of  1895,  which 
attempted  to  abolish  certain  courts,  and 
declaring  such  courts  to  have  existed  and 
still  to  exist  as  if  such  acts  had  not  been 
passed,  has  no  effect  upon  the  act  of  March 
26th,  1S96  (Pamph.  L.,  p.  149),  reducing 
the  number  of  judges  of  such  courts.— Holle 
vs.  State,  33  Vr.  533.     .4  35  Id.  363- 


4.  Supreme  Court., 

This  court  may,  in  its  discretion,  at  the 
instance  of  private  persons,  act  by  manda- 
mus, certiorari  or  quo  warranto,  for  the 
redress  or  prevention  of  public  wrongs  by 
public  bodies  and  officers  whose  official 
sphere  is  confined  to  some  political  division 
of  the  state,  whenever  the  applicant  is  one 
of  the  class  of  persons  to  be  most  directly 
affected  in  their  enjoyment  of  public  rights, 
and  the  public  convenience  will  be  sub- 
served by  the  remedy  desired.  This  rule 
will  prevail  and  be  applied  without  showing 
that  the  applicant  for  the  writ  will  suffer  a 
special  injury  beyond  that  which  will  fall 
upon  him  in  common  with  the  rest  of  the 
public,  except  in  cases  where  the  municipal 
action  is  ultra  vires,  and  will  furnish  no 
justification  for  the  act  authorized  by  it, 
so  that  if  the  power  purporting  to  be  granted 
is  exercised  the  work  will  be  a  public  nuis- 
ance or  the  act  a  tortious  act,  for  which 
there  is  redress  by  another  appropriate 
remedy. — Oliver  vs.  Jersey  City,  34  Vr.  96. 
See  Id.  634. 

The  fact  that  a  case  is  tried  at  the  circuit 
by  the  justice  without  a  jury ,  and  by  consent, 
on  the  record  sent  down,  and  on  agreed  facts, 
does  not  make  it  a  case  tried  at  bar — it  is 
still  a  supreme  court  issue,  tried  at  circuit. — 
French,  Receiver,  vs  Higgins,  37  Vr.  128. 
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It  is  not  the  province  of  this  court  in  re- 
viewing the  judgments  of  the  court  of  com- 
mon pleas  in  appeal  cases,  to  retry  the  cause 
upon  the  merits.— Wychoff  vs  Luse,  38  Vr. 
218. 

"An  act  to  provide  for  the  examination 
m  certam  cases,  of  apphcante  for  admission 
as  attorneys  to  the  supreme  court  oitnis 
:',.,i  "approved  April  7th,  1903,  which ire- 
Ifeves  all  registered  law  students  whose 
clerkships   b4an    more   than    three   years 

ri,r  o  its  passage  from  an  examination 
^ded  by  the  rifles  of  the  supreme  court 
then  in  force,  is  a  special  act,  granting  to 
individuals  an  exclusive  privilege  or  ™mun- 
itv  within  the  meaning  of  article  4.  section 
7  paragraph  11  of  the  state  constitution  — 
In  re  Branch et  ah,  41  Vr.  537. 

The  supreme  court  of  New  Jersey  neither 
licenses  attomeys-at-law  nor  admite  them 
to  practice.  They  are  invested  with  that 
privilege  by  letters  patent,  issued  by  the 
SverSr  of  the  state  when  he  is  a^ured  that 

fucb  licensees  are  sessed  of  the  prope 

Qualifications  by  a  recommendation  to  that 
effect   from  the' supreme  court,  based  upon 

:„,  examination   made  by   LI   or  under  its 

supervision,  which  examination  so  made  or 
supervised  has.  from  the  earliest  periods. 
beS  a  distinctive  attribute  of  the  supreme 
,.,„„.,.  ^  as  such  existed  m  unqualified 
form  at  the  time  the  constitution  of  1844 
L,s  adopted.  The  power  of  the  supreme 
court  thus  to  examine,  for  itself,  thOS( 
whom  it  recommended  for  license,  was 
therefore  one  of  those  -powers  which, .  m 
addition  to  its  "jurisdiction,"  it  was  by  that 
instrument  authorized  to  "continue.  As- 
suming the  continuance  of  such  mode  of 
appointment,  a  statute,  passed  in  1903, 
reauirine  the  supreme  court  to  recommend 
Junn  individuals  without  such  an  examina- 
tion, is  an  unauthorized  exercise  of  legisla- 
tive control. — Ibid. 

5.  Circuit  Court. 

The  circuit  court  must  settle  all  questions 
of  fact  before  it  can  send  a  certified  case  to 
this  court  as  one  of  doubt  and  difficulty.— 
Bunn  vs  New  York  &  Greenwood  Lake 
Railway  Co.,  36  Vr.  372 

A  circuit  court  held  by  a  judge  of  a  court 
of  common  pleas,  in  pursuance  of  tiie  actol 
March  23d,  1900  (Pamph.  L.,  p.  349,  sees. 
V7  381  is  constitutionally  organized  — 
Roofing  Co.  vs.  Leather  Co.,  3S  Vr.  566. 

A  final  judgment  of  a  circuit  court  pos- 
siblv  regular,  is  reviewable  by  writ  of  error 
only,  although  the  record  may  be  defective 
—Morse,  Williams  &  Co.  vs.  Baake,  39  Vr. 
591. 

6.  Common  Pleas. 

Under  that  act  the  judge  of  the  court  of 
common  pleas  derives  his  authority  to  hold 


the  circuit  court,  not  from  the  request  of  the 
justice  of  the  supreme  court,  but  from  his 
appointment  as  judge  of  the  court  of  com- 
mon pleas.— Roofing  Co.  vs.  Leather  Co.,  38 
Vr.  566. 

A  court  of  common  pleas  has  power, 
subject  to  review  by  this  court  on  certiorari, 
to  vacate  the  docketing  of  any  judgment 
therein.— McLaughlin  vs.  Cross,  39  Vr.  o99. 

The  act  of  March  22d,  1901  (Pamph.  L.. 
n  365),  SO  far  as  it  attempts  to  validate 
defective  docketing  of  judgments  in  the 
courts  of  common  plea-,  is  ineffectual  as 
against  the  vested  rights  of  others  than  the 
judgment  debtor. — Ibid. 


7.  Surrogates. 

The  surrogate  of  a  county  in  probating  a 
will  acts  judicially  and  holds  a  court.— Steele 
vs.  Queen,  38  Vr.  99. 

The  surrogate  is  made  by  statute  the  re- 
cord ■  of  the  papers  and  decrees  in  bis  own 
court ;  in  fact,  clerk  of  his  own  court.— Ibid. 

He  may  exemplify  the  records  of  his  office, 
under  the  act  of  congress,  by  making  the 
ary    certificates   both   as   judge   and 
clerk  —Ibid. 

8.  Errors  and  Appeals. 

The  court  of  errors  and  appeals  will  not 
revise  much  less  overturn,  a  decision  made 
bv  it  '  upon  a  matter  which  was  directly 
presented  for  its  determination,  except  upon 
the  fullest  conviction  that  it  is  erroneous. 
And  it  will  not  do  so  even  then,  when  the 
decision  has  been  so  long  acquiesced  m, 
and  acted  upon,  that  a  return  to  the  proper 
Drinciple  would  disastrously  affect  existing 
Interests.— State  vs.  Taylor.  39  Vr.  276 

9.  Quarter  Sessions. 

The  statutes  authorizing  the  court  of 
quarter  sessions  to  organize  the  grand  jury, 
and  to  receive  and  transmit  to  the  oyer  for 
trial  indictments  which  the  court  of  quarter 
S..-.M.  ms  is  not  empowered  to  try,  are  valid.— 
State  vs.  Gruff.  39  Vr.  287. 

10.  Oyer  and  Terminer. 

\t  the  time  of  the  adoption  of  our  present 
constitution  the  several  courts  of  oyer  and 
terminer  were  composed  of  a  justice  of  the 
supreme  court  and  the  judges  of  the  court  ot 
common  pleas  of  the  county  in  which  the 
court  sat,  In  189S.  by  statutory  enact- 
ment the  judge  of  the  court  of  common 
pleas  in  counties  having  a  population  of 
three  hundred  thousand,  was  authorized, 
in  the  absence  of  the  supreme  court  justice. 
to  hold  the  court  of  oyer  and  terminer,  sit- 
ting alone.  HELD,  that  this  legislation 
was  valid.— State  vs.  Taylor,  39  '^  r.  276. 
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Courts  of  New  Jersey. — Power  of  Legislature. — -What  Constitutes. 


11.  Chancery. 

What  constitutes  record  on  — Varick  vs. 
Hitt,  20  Dick.  778. 

The  purpose  of  the  legislation  permitting 
the  appointment  of  vice-chancellors  to  hear 
matters  and  causes  referred  to  them  and 
advise  the  chancellor  what  decree  should  be 
made  therein,  was  to  enable  the  court  of 
chancery  to  dispose  of  its  business,  which 
had  become  too  great  to  be  disposed  of  by 
the  chancellor  alone. — Gregory  vs  Gregory, 
1  Rob.  7. 

Yet  there  may  be  cases  in  which  it  is  the 
duty  of  the  chancellor  not  to  refuse  such  a 
review,  but  to  exercise  his  power  to  make 
the  decrees  of  the  court  as  e.  g.,  when  neces- 
sary to  prevent  discordant  adjudications, 
or  to  prevent  an  injury  resulting  from  a 
refusal  of  a  rehearing,  when  such  injury 
cannot  be  redressed  upon  an  appeal. — Ibid. 

Since  that  purpose  could  not  be  effectu- 
ated if  the  chancellor  was  required  to  review 
a  vice-chancellor's  acts  and  his  report  and 
advice  thereon  in  all  cases,  on  demand  of  a 
party,  it  was  the  plain  intent  to  permit  the 
chancellor,  in  all  ordinary  cases,  to  decline 
to  make  such  review,  and  to  leave  the  ob- 
jecting party  to  obtain  relief  by  appeal. — 
Ibid. 

Where  a  case  presented  in  the  chancery 
court  is  substantially  like  a  former  case 
carried  from  such  court  to  the  court  of  errors 
and  appeals,  the  chancery  court  is  bound 
to  follow  such  decision  in  the  court  of  errors 
and  appeals  in  the  second  case,  though 
questions  are  raised  which  were  not  con- 
sidered in  the  former  suit. — Ballou  vs. 
United  States  Flour  Milling  Co.,  1  Rob.  18S. 


II.  POWER  OF  LEGISLATURE. 

The  legislature  of  New  Jersey  cannot  im- 
pair the  jurisdiction  of  a  constitutional 
court. — Flanigan  vs.  Guggenheim  Smelting 
Co.,34Vr.  (147. 

Chapter  139  of  the  laws  of  1899  (Pamph. 
L.,  p.  323)  provides,  among  other  things, 
that  whenever  a  writ  of  error  shall  be  issued 
out  of  the  court  of  errors  and  appeals  to 
review  a  judgment  founded  upon  the  ver- 
dict of  a  jury,  the  plaintiff  in  error  may 
assign  for  error  that  the  verdict  is  against 
the  clear  weight  of  evidence  and  is  excessive, 
and  directs  said  court  to  consider  the 
grounds  so  assigned  as  fully  as  like  grounds 
are  considered  in  the  supreme  court  on  a  rule 
to  show  cause  why  a  new  trial  should  not 
be  granted,  and  if  it  shall  appear  that  such 
verdict  is  against  the  clear  weight  of  evi- 
dence or  is  excessive,  to  set  aside  the  verdict 
and  reverse  the  judgment.  HELD,  that 
this  act  does  not  authorize  the  court  of 


errors  and  appeals,  on  writ  of  error  to  a 
judgment  of  the  supreme  court  in  a  civil 
action  founded  on  a  verdict  of  a  jury,  to 
weigh  evidence  and  consider  whether  the 
amount  of  the  verdict  is  excessive. — Ibid. 

For  the  court  of  errors  and  appeals  to 
consider  and  adjudicate  upon  such  assign- 
ments of  error  in  such  a  case,  would  impair 
the  jurisdiction  of  a  constitutional  court  by 
depriving  its  judgment  of  the  attribute  of 
finality  as  to  fact. — Ibid. 

Specifically  the  effect  of  the  statute  would 
be,  in  this  case,  to  extend  to  the  court  of 
errors  and  appeals  the  right  to  employ  a 
method  of  reviewing  facts  substantially 
the  same  as  that  before  enjoyed  exclusively 
by  the  supreme  court  within  itself,  and  to 
diminish  the  authority  of  the  supreme  court 
by  making  such  right  no  longer  exclusive. — 
Ibid. 

The  constitution  does  not  preserve  from 
legislative  encroachment  those  functions 
and  powers"  which,  at  the  time  of  its  adap- 
tion, were  lodged  in  the  several  justices  of 
the  supreme  court,  as  distinguished  from  the 
court  itself.  Such  functions  and  powers 
still  remain  subject  to  legislative  control, 
and  no  prerogative  of  the  supreme  court  is 
invaded  by  their  abolition. — State  vs. 
Taylor,  39  Vr.  276. 

Legislation  regulating  the  administration 
of  the  criminal  law  in  certain  counties  of  the 
state  does  not  regulate  the  internal  affairs  of 
those  counties. — Ibid. 

A  supplement  to  "An  act  to  provide  for 
drainage  ami  sewage  in  densely  populated 
townships,  in  which  there  is  a  public  water- 
supply"  (Gen.  Stat.,  p.  3639),  provides 
that  upon  an  application  on  behalf  of  a 
township  committee  the  circuit  court  may 
appoint  commissioners  to  assess  benefits, 
and  shall  have  power  to  consider  the  report 
of  such  commissioners  and  any  objection 
thereto  in  a  summary  way,  and  to  revise  and 
confirm  said  report,  with  or  without  altera- 
tion, which  report,  when  so  confirmed,  shall 
be  plenary  evidence  of  said  assessment, 
which  shall  be  paid  to  the  township  collector. 
HELD,  that  inasmuch  as  the  legislature 
could  not  empower  the  circuit  court  to 
review  such  municipal  assessment  to  final 
determination  without  depriving  the  su- 
preme court  of  its  exclusive  prerogative  in 
this  respect,  the  statute  must  be  construed 
simply  as  requiring  the  circuit  court  to  take 
part  in  perfecting  the  municipal  proceedings. 
— East  Orange  vs.  Hussey,  41  Vr.  244. 


III.  WHAT  CONSTITUTES. 

Whether  an  official  holds  a  court  is  to  be 
determined  from  the  functions  conferred 
upon  him  which  he  is  empowered  to  per- 
form.— Steele  vs.  Queen,  38  Vr.  99. 
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Sessions . — Express . 


IV.  SESSIONS. 

The  act  approved  April  15th,  1895,  mak- 
ing certain  designated  days  legal  holidays, 
does  not  prohibit  the  sessions  of  the  courts 
upon  such  days. — Atlantic  City  vs.  Feretti 
41  Vr.  489. 


actual  knowledge  of  the  existence  of  a  lease 
of  said  lands  made  between  the  grantor  in 
said  conveyance  and  the  tenant,  in  which 
the  rent  is  reserved  to  the  grantor  and  his 
assigns,  the  tenant  being  in  actual  posses- 
sion of  the  premises,  the  grantee  cannot 
maintain  against  his  grantor  an  action  for 
the  breach  of  such  covenant. — Demon  vs. 
Koehler,  31  Vr.  314.     See  33  Id.  203. 
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I.  EXPRESS. 
1.  Against  Encumbrances. 

Where  the  grantee  in  a  conveyance  of 
lands  and  premises  in  fee  simple,  which 
contains  a  covenant  against  encumbrances, 
before  he  enters  into  negotiations  for  the 
purchase,  and  before  the  execution  and 
delivery   of  the  deed   of   conveyance,   has 


2.  What  Constitutes. 

A  recital  in  a  deed  will  constitute  a 
covenant  or  agreement  between  the  parties 
upon  which  an  action  will  lie,  but  it  must 
have  been  the  intention  of  the  parties 
thereto  that  it  should  have  such  effect. 
A  recital  does  not  necessarily  imply  a 
covenant,  and  whether  it  does  so  or  not  in 
rach  rase  di-pends  <  >i  i  what  is  to  be  collected 
of  the  intention  of  the  parties  from  the 
whole  instrument.  If  the  recital  in  a  deed 
i>  solely  relied  upon  as  constituting  a 
covenant  or  promise,  then  there  must  be  in 
the  recital  of  all  the  elements  and  certainty 
requisite  to  a  contract  between  the  partic-. 
— Monks  vs.  Provident  Institution,  35  Vr 
86. 

M.  and  G..  contractors,  were  erecting  a 
building  for  R.,  and  after  the  erection  had 
been  commenced  and  whilst  it  was  in  pro- 
gress, P.  agreed  with  R.  to  make  a  loan  to 
him,  to  be  secured  by  a  mortgage  from  R. 
to  P.  on  the  lot  and  the  building  so  erected 
thereon.  M.  and  G.  (parties  of  the  first  part) 
agreed  in  writing,  under  their  seals,  with  P. 
(party  of  the  second  part)  that  the  mort- 
gage should  be  a  paramount  hen  to  the 
amount  thereof  on  the  said  lot  of  land  and 
building,  over  and  above  any  mechanics' 
lien  for  any  work  or  materials  furnished  by 
M.  and  G.  for  the  erection  of  such  building. 
M.  and  G.  also,  agreed  that  they  would 
indemnify  and  save  P.  harmless  from  any 
liens  by  any  contractors  as  against  the 
amount  of  the  mortgage.  In  tne  intro- 
ductory part  of  this  agreement  it  was 
stated  as  a  recital  that  "Whereas  the  said 
parties  of  the  first  part,  are  now  engaged 
in  erecting,  under  filed  contracts,  a  building 
for  one  Joseph  Edward  Rogers  on  Madison 
street.  Rutherford,  New  Jersey,  whereon 
the  said  party  of  the  second  part  is  about 
to  loan  the  sum  of  82,500  secured  by  bond 
and  mortgage  thereon,  which  sum  is  to  be 
used  as  a  building  fund  for  the  payment  of 
said  contractors."  HELD,  that  this  recital 
in  this  agreement  did  not  constitute  a 
covenant  or  promise  on  the  part  of  P.  to  pay 
M.  and  G.  the  whole  or  any  part  of  said  sum 
of  $2,500  for  labor,  work  and  materials 
furnished  for  use  in  the  erection  of  such 
building  and  that  no  action  could  be  main- 
tained by  M.  and  G.  against  P.  upon  such 
recital;  and,  held,  further,  that  the  agree- 
ment in  its  other  parts  did  not  show  any 
intention  that  this  recital  should  have  the 
operation  of  a  covenant  or  promise  to  pay 
the  plaintiffs. — Ibid, 
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Where  the  owner  of  land  lays  it  out  in 
streets  and  lots,  and  there  is  a  general  plan 
for  the  improvement  of  a  street  by  a  uni- 
form scheme  as  to  the  building  line,  and 
covenants  in  relation  thereto  are  inserted 
in  the  deeds  of  all  purchasers,  the  same 
may  be  enforced  by  one  purchaser  against 
another  without  proof  of  special  damages. — 
Morrow  vs.  Hasselman,  3  Rob.  612. 

Immaterial  violations  of  the  restrictions, 
not  showing  an  intention  to  abandon  the 
plan,  are  no  defence  to  such  action. — Ibid. 

3.  Construction. 

A  covenant  in  a  mortgage  upon  the 
property  of  the  association  not  to  apply  for 
any  deduction  by  reason  of  any  mortgage 
from  the  taxable  value  of  the  lands,  does 
not  affect  its  right  to  exemption  from  taxa- 
tion under  the  statute.  Such  a  covenant  is 
simply  nugatory  with  respect  to  the  taxa- 
tion from  which  the  association  by  statute 
was  exempt. — Paterson  Rescue  Mission  vs. 
High,  Receiver,  35  Vr.  116. 

Action  on  a  contract  under  seal  with  the 
plaintiffs,  made  by  the  defendant  and  one 
John  V.  Wise,  parties  of  the  first  part,  which 
recited  that  all  the  parties  were  engaged 
together  in  the  coal  business  in  the  town- 
ship of  Morris,  in  the  County  of  Morris, 
under  the  corporate  name  of  the  Morristown 
Coal  Company,  and  that  the  plaintiffs  were 
about  to  purchase  the  interests  of  the 
defendant  and  W.  in  the  business.  The 
declaration,  after  reciting  the  purchase  and 
the  consideration  paid,  averred  that  Wise 
and  Foster  covenanted  with  the  plaintiffs 
for  the  term  of  five  years;  that  they  would 
aid  and  assist  in  every  way,  except  finan- 
cially, the  plaintiffs  in  their  coal  business 
known  as  the  Morristown  Coal  Company, 
and  that  Wise  and  Foster  would  not  enter 
into  the  coal  business  for  the  term  of  five 
years  nor  act  as  agent  or  agents  of  any  coal 
company  or  coal  merchants,  nor  directly 
nor  indirectly  engage  in  business  pertaining 
to  the  sale  of  coal.  HELD,  that  these  two 
covenants,  when  construed  in  connection 
with  other  parts  of  the  agreement,  relate  to 
the  business  in  the  township  of  Morris. — 
Melick  vs.  Foster,  35  Vr  394. 

The  breach  assigned  is  that  Foster,  within 
the  five  years,  at  the  township  of  Morris, 
entered  into  the  coal  business  other  than  the 
business  of  Morristown  Coal  Company,  and 
that  he  acted  as  agent  of  other  coal  mer- 
chants and  engaged  in  business  pertaining 
to  the  sale  of  coal  other  than  the  business  of 
the  Morristown  Coal  Company;  that  he 
became  a  partner  of  the  firm  of  Sands, 
Weeks  &  Company,  coal  merchants,  and 
continued  in  the  coal  business  during  the 
residue  of  the  five  years.  HELD,  that  on 
this  construction  of  the  covenant,  the  ques- 
tion whether  it  be  a  reasonable  limitation 
or  such  a  contract  in  restraint  of  trade  as 
would  be  void  must  arise  at  the  trial. — Ibid. 


A  clause  in  a  lease,  providing  for  a  for- 
feiture of  the  term  if  the  lessee,  his  succes- 
sors or  assigns,  should  fail  in  the  perform- 
ance of  any  covenant,  condition  or  proviso 
contained  in  the  lease  which,  on  the  part  of 
the  lessee,  his  executors,  administrators  or 
assigns,  was  to  be  observed,  performed,  ful- 
filled and  kept,  applies  to  covenants  not  to 
do  something,  as  well  as  covenants  to  do 
something. — West  Shore  Railroad  Co.  vs. 
Wenner,  41  Vr.  233. 

A  clause  in  a  lease,  under  seal,  giving  to 
the  lessee  the  right  to  buy  the  devised 
premises  in  a  named  case,  is  not  a  mere 
option,  in  the  nature  of  a  first  invitation  to 
purchase,  which,  being,  without  considera- 
tion, must  be  accepted  in  the  terms  of  the 
offer,  and  which  may  be  held  to  be  rejected 
by  a  counter  proposition.  Such  a  clause  is 
completed  purchase  of  a  right  to  have  a 
conveyance,  if  the  purchaser  shall  choose 
to  buy  upon  the  terms  named.  The  de- 
mand of  more  than  such  a  contract  obliges 
the  covenantor  to  convey,  should  not  be 
held  to  be  a  rejection  of  the  privilege  to 
purchase,  enabling  the  covenantor  to  retain 
the  consideration  paid  and  to  refuse  to  con- 
vey. A  subsequent  demand  in  accordance 
with  the  covenant  is  obligatory  upon  the 
covenantor  — McCormick  vs.  Stephany,  16 
Dick.  208. 

Words  seemingly  appropriate  to  a  con- 
dition only  may  introduce  a  covenant,  a 
condition  or  a  declaration  of  trust,  and  the 
whole  clause,  in  its  form  and  scope,  must  be 
considered  in  order  to  determine  within 
which  class  it  should  fall. — MacKenzie  vs. 
Trustees  of  Presbytery  of  Jersey  City,  1  Rob. 
652. 

If  the  covenant  be  treated  as  creating  an 
easement,  it  would  not  entitle  the  complain- 
ant to  an  injunction. — Morris,  &c.  Railroad 
Co.  vs.  Hoboken,  &c.  Railroad  Co.,  2  Rob. 
328. 

Such  covenant  would  not  preclude  an- 
other corporation  from  condemning  a  right 
of  way  through  the  complainant's  property 
in  another  direction,  and  thereby  deriving 
benefit  from  a  prior  construction  by  the 
tunnel  company,  though  such  corporation 
was  on  friendly  terms  with  the  tunnel  com- 
pany and  the  stockholders  in  the  tunnel 
company  were  also  stockholders  in  the  new 
corporation. — Ibid. 

4.  Joint  and  Several. 

In  the  declaration,  as  well  as  in  the  coven- 
ant itself  as  annexed,  the  allegation  is  of  a 
joint  and  several  contract — joint  as  to  those 
things  required  to  be  done  by  both  parties 
jointly,  such  as  the  sale  of  the  property,  and 
several  with  respect  to  those  acts  to  be  done 
by  either  party.  HELD,  that  on  a  covenant 
which  is  joint  and  several  the  covenantors 
may  be  sued  jointly  for  any  act  that  is  a 
breach  of  the  covenant,  though   done   by 
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one,  and  where  it  is  several  as  well  as  joint, 
either  may  be  sued  for  any  ad  done  thai  is 
a  breach  of  the  covenant,  asajoinl  covenant. 
The  act  complained  of  in  this  case  being  the 
act  of  Foster,  the  suit  was  properly  brought 
against  him  on  the  covenant  as  his  several 
covenant. — Melick  vs.  Foster,  35  Vr.  394. 

5.  Ultra  Vires. 

The  power  to  execute  a  tax  deed  under 
said  act  does  not  carry  with  it  authority  to 
make  covenants  of  warranty  therein.  Such 
covenants  are  ultra  vires  and  do  nol  bind 
the  municipality. — Meday  vs.  Rutherford, 
36  Vr.  645. 

6.  Reentry. 

The  mere   breach   of   covenant    by    the 

tenant  can  give  the  landlord  no  right  of 
re-entry  unless  there  be  a  stipulation  in 
the  lease  that  such  breach  of  covenant  shall 
work  a  forfeiture  or  determination  of  the 
tenant's  interest,  in  which  case  ejectment 
will  lie.  No  ejectment  can  be  maintained 
by  the  landlord  for  mere  breach  of  cove- 
nant not  coupled  with  a  proviso  that  the 
term  shall  end.  His  only  remedy  would 
be  an  action  for  breach  of  covenant. — ( >cean 
Grove  Association  vs.  Sanders,  39  Vr.  631. 

7.  To  Convey. 

A  covenant  to  convey,  when  the  cove- 
nantor "should  find  a  purchaser,"  becomes 
obligatory  wheh  the  covenantor  finds  some 
person  who  is  able  and  willing  to  pay  the 
covenantor's  price  and  to  purchase  the 
propertv. — McCormick  vs  Stephanv.  10 
Dick.  208. 

Mere  passing  conversations  of  the  cove- 
nantee indicating  an  indisposition  to  buy, 
given  out  in  course  of  consultation  with  her 
counsel  who  was  the  covenantor,  will  not 
estop  the  covenantee  from  enforcing  the 
covenant,  when  the  counsel  is  not  shown 
to  have  disclosed  to  his  client  the  effect  of 
her  statement. — Ibid. 

When  a  covenant  to  convey  does  not 
entitle  the  covenantee  to  a  deed  with  full 
covenants,  her  right  to  a  conveyance  will 
not  be  defeated  because  she  demands  such 
a  deed,  if  the  covenantor  in  refusing  does 
not  object  on  that  account,  and  wholly 
denies  the  covenantee's  right. — Ibid. 

8.  Assume  Mortgage  Indebtedness. 

A  stipulation  in  a  deed  of  conveyance 
inter  partes  that  the  grantee  shall  assume 
and  pay  a  prior  mortgage  on  the  premises, 
is  a  contract  with  the  grantor  simply  for 
his  indemnity  and  will  not  be  regarded  as 
a  contract  with  the  mortgagee  for  his  bene- 
fit.—Eakin  vs.  Shultz,  16  Dick.  156. 


9.  Good  Will. 

A  covenant  on  the  -ale  of  a  Im-n 

good  will,  not  to  engage  in  the  same  busi- 
ness, does  not  bind  the  covenantor's  wife 
or  prevent  her  from  using  her  own  nam'-  in 
a  similar  business  established  by  her. 
though  such  use  injures  the  good  will  of 
the  purchaser  of  the  husband's  business. — 
Flecl  i  a  tein  Brothers  Co.  vs.  ITeekenstein, 
21  Dick.  252. 

10.  Erecting  Buildings. 

Where  an  owner  of  land  bordering  on 
high  water  mark  conveyed  the  same  by  a 
deed  containing  a  covenant  again-t  the 
erection  of  any  building  nearer  than  twenty- 
seven  feet  to  a  certain  street,  this  restriction 
did  not  apply  to  lands  subsequently  added 
by  natural  accretion  to  that  conveyed. — 
Evans  vs.  New  Auditorium  Pier  Co.,  1  Rob. 
315.     See  Id.  620. 

A  bay  window,  built  up  from  a  founda- 
tion wall,  must  be  considered  as  the  house, 
within  a  building  restriction  covenant. — 
Righter  vs.  Winters,  2  Hob.  252. 

Where  the  first  story  of  a  building  i-  on 
the  building  line,  within  the  restriction  of  a 
deed,  the  projection  of  the  second  story 
two  feet  beyond  the  first  story,  and  of  the 
third  -tory  two  feet  nine  inches  beyond  the 
second  story,  violates  the  building  restric- 
tion.— Ibid. 

Where  both  complainant  and  defendant 
misconstrued  the  building  line  restriction 
in  the  deed  as  to  the  projection  of  bay 
windows  and  upper  stories,  and  bay  windows 
and  upper  stories  of  other  buildings  in  the 
block  project  over  the  building  line  to  some 
extent,  and  no  property  owners  in  the  block 
except  complainant,  defendant's  grantor. 
object  to  defendant's  building  whose 
bay  window  and  upper  stories  project  be- 
yond the  line,  such  projection  will  not  be 
restrained  by  a  mandatory  injunction,  but 
complainant  will  be  left  to  his  remed\r  at 
law  for  damages. — Ibid. 

D.,  the  owner  of  two  lots  upon  opposite 
sides  of  a  public  street  conveyed  one  of 
them  to  F.  The  conveyance  contained  a 
restrictive  covenant  prohibiting  the  erec- 
tion of  any  building  or  improvement  there- 
on, outside  of  certain  prescribed  limits, 
without  the  consent  of  D.  or  her  heirs. 
HELD,  that  the  restrictive  covenant  was 
inserted  in  the  conveyance  for  the  benefit 
of  the  lot  retained  by  D.  as  an  appurtenance 
thereto.  HELD  further,  that  by  the  con- 
veyance of  the  retained  lot,  the  right  to 
enforce  the  restrictions  passed  to  the 
grantees  of  that  lot. — Hemsley  vs.  Marlbor- 
ough House  Co.,  2  Rob.  596. 

A  purchaser  of  lands  has  constructive 
notice  of  restrictions  limiting  the  right  to 
erect  buildings  thereon  when  they  appear 
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in  the  direct  chain  of  his  title,  and  is  charge- 
able with  knowledge  of  the  purpose  for 
which  they  were  inserted  in  the  deed  in 
which  they  are  contained. — Ibid. 

11.  Running  With  Land. 

The  covenant  was  not  one  running  with 
the  land,  and  therefore  did  not  pass  to  de- 
fendant, who  acquired  property  of  the  tun- 
nel company  under  foreclosure  of  a  mort- 
gage.— Morris,  &c,  Railroad  Co.  vs.  Hobo- 
ken  &c,  Railroad  Co.,  2  Rob.  328. 

Where,  prior  to  the  organization  of  a 
water  company  to  furnish  water  to  a  town, 
its  promoters  made  a  contract  to  furnish 
the  town  with  water  for  a  specified  period 
at  specified  rates,  all  of  the  covenants  in 
the  contract  which  were  of  a  continuing 
nature  ran  with  the  water  works,  and  were 
binding  on  a  new  corporation  subsequently 
formed,  to  which  the  works  were  transferred, 
though  some  of  them  did  not  expressly 
purport  to  bind  the  original  corporation's 
assigns. — Mayor,  &c,  of  Boonton  vs.  Boon- 
ton  Water  Co.,  3  Rob.  23. 

12.  Erecting  Board  Walks. 

A  grant  by  a  number  of  property  owners 
to  a  municipality  of  the  right  to  construct 
a  board  walk  or  esplanade  across  the  prop- 
erties of  the  several  grantors,  the  right 
being  reserved  to  the  grantors  to  connect 
their  respective  buildings  with  such  board- 
walk, has  no  effect,  either  by  way  of  release 
or  otherwise,  upon  the  rights  of  the  grant- 
ors, inter  sese. — Morris  &c,  Railroad  Co. 
vs.  Hoboken  &c,  Railroad  Co.,  2  Rob.  596. 

13.  Personal. 

Certain  deeds  of  lots  which  abutted  on  a 
road  ending  in  a  culdesac  referred  to  the 
road  "laid  out  across  the  whole  tract,"  and 
contained  covenants  on  which  the  grantors 
bound  themselves  and  their  heirs  and  as- 
signs not  to  erect  or  permit  to  be  erected 
on  the  property  owned  by  them  adjoining 
the  property  conveyed  any  house  costing 
less  than  $5,000  or  nearer  than  forty  feet 
from  the  street  (road)  line.  HELD,  that 
such  covenants  were  personal  to  the  gran- 
tees, and  did  not  extend  to  the  benefit  of 
subsequent  purchasers  of  other  kits. — 
Stevens  vs.  Headley,  3  Rob.  533. 

14.  Notice  of. 

A  purchaser  of  lands  has  constructive 
notice  of  restrictions  limiting  the  right  to 
erect  buildings  thereon  when  they  appear 
in  the  direct  chain  of  his  title,  and  is  charge- 
able with  knowledge  of  the  purpose  for 
which  they  were  inserted  in  the  deed  in 
which  they  are  contained. — Hemsley  vs. 
Marlborough  House  Co.,  2  Rob.  596. 


II.  BREACH. 

1.  What  Constitutes. 

An  unrestricted  covenant  against  en- 
cumbrances, contained  in  a  deed  for  the 
conveyance  of  lands,  is  broken  by  the  ex- 
istence of  an  outstanding  term  in  the  lands, 
and  an  action  for  such  a  breach  of  the  cove- 
nant may  be  maintained  notwithstanding 
the  existence  of  the  outstanding  term  was 
known  to  the  grantee  when  he  accepted 
the  conveyance  — Demars  vs.  Koehler,  33 
Vr.  20B. 

An  eviction  under  a  paramount  title  does 
not  constitute  a  breach  of  a  covenant  of 
warranty  against  the  acts  of  the  grantor, 
his  heirs,  and  all  persons  claiming  by,  from, 
through  or  under  him. — Dick  vs.  McPher- 
son,  43  Vr.  332. 

The  use  of  a  portion  only  of  a  building 
for  a  meat  and  vegetable  store  is  a  viola- 
tion of  the  provision  of  the  deed  of  the  lot 
that  the  premises  are  to  be  used  for  "  dwell- 
ing purposes  only." — Cornish  vs.  Weissman. 
11  Dick.  610. 

The  provision  in  a  deed  of  part  of  a  tract 
in  a  residence  portion  of  a  city  that  the 
premises  are  to  be  used  for  dwelling  pur- 
poses only  will  be  enforced  against  one 
purchasing  from  the  grantee  with  notice 
thereof,  unless  it  is  made  clear  beyond  the 
possibility  of  a  doubt  that  the  remainder 
of  the  tract  will  not  be  damaged  by  its  vio- 
lation.— Ibid. 

Under  the  circumstances  of  the  case  con- 
sidered, a  covenant  between  vendor  and 
vendee  that  there  shall  not  be  erected  upon 
land  sold  and  purchased  "any  building 
other  than  for  the  use  or  purpose  of  a  pri- 
vate dwelling,"  is  broken  by  the  erection 
of  a  flat  house  adapted  for  the  separate 
residences  of  three  several  families. — Skill- 
man  vs.  Smatheurst,  12  Dick.  1. 

Quaere.  Whether  the  existence  of  a 
highway  upon  a  tract  of  land  included 
within  the  metes  and  bounds  thereof, 
amounts  to  a  breach  of  the  covenants 
against  encumbrances? — Beach  vs.  Hud- 
son River  Land  Co.,  2  Rob.  656. 

A  covenant  not  to  sell  or  assign  a  lease  is 
not  broken  by  an  assignment  by  a  receiver 
appointed  for  the  lessee  after  execution  of 
the  lease. — Fleming  vs.  Fleming  Hotel  Co., 
3  Rob.  715. 

2.  Measures  of  Damages. 

The  general  doctrine  of  the  law  is  that 
an  easement  of  the  premises  conveyed  is  a 
breach  of  the  covenant  against  encum- 
brances, but  lands  dedicated  to  the  public 
use  cannot  strictly  be  regarded  as  an  ease- 
ment. Under  the  evidence  in  this  case, 
the  land  company  did  not  have  title  and 
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had  ii"  right  to  convey.     Strictly  speaking, 

the  plaintiffs  should  have  counted  upon 
the  covenant  of  seizin  and  for    power    and 

authority  to  make  sale.     But  the  im-.-i  

of  damages  for  the  breach  of  a  covenanl 
against  encumbrances,  where  it  is  of  such 
a  character  as  to  amount  to  a  failure  of 
title,  is  the  same  as  the  measure  of  damage 
for  the  breach  of  a  covenant  of  seizin, 
namely,  the  consideration  money  and  in 
terest. — De  Long  vs.  Spring  Lake  and  Sea 
Girt  Co.,  36  Vr.  1. 

With  respect  to  the  period  of  time  for 
which  interest  shall  be  allowed  the  decisions 
of  the  courts  of  our  sister  states  are  not 
harmonious.  At  an  early  period  in  New 
York  the  rule  of  allowing  interest  only  for 
six  years  was  adopted. — Ibid. 

This  court,  as  far  back  as  1839,  adopted 
as  a  rule  in  an  action  for  the  breach  of  a 
covenant  of  warranty  of  title  on  eviction, 
to  allow  for  damages  the  amount  of  tin- 
consideration  money,  with  interest  thereon, 
not  exceeding  six  years  antecedent  to  tin- 
eviction,  together  with  costs,  and  no  more. 
This  rule  for  admeasuring  damages  is  of  so 
long  standing  in  this  state  that  it  ought  not 
to  be  disturbed  at  this  time.  We  think  it 
is  applicable  to  this  case.  The  trial  court 
allowed  interest  from  the  date  of  the  con- 
veyance. A  new  trial  will  be  allowed  un- 
less the  plaintiffs  will  remit  from  the  amount 
of  their  verdict  the  interest  beyond  six 
years. — Ibid. 

3.  Effect  of. 

Where  a  vendor  sells  off  an  estate  in  lots, 
with  restrictions  upon  the  use  of  the  lots 
sold,  he  will  lose  his  right  in  equity  to  en- 
force the  restrictions  against  one  grantee, 
if  he  has  knowingly  permitted  other  grantees 
to  violate  the  same  restrictions,  the  effect 
of  which  violation  is  to  abrogate  the  pur- 
pose of  the  restriction  and  alter  the  general 
scheme  intended  to  be  conserved  by  it. — 
Ocean  City  Association  vs.  Chalfant,  20 
Dick.  156. 

!  Upon  the  facts  established.  HELD,  that 
the  complainant  has  waived  his  right  to 
equitable  assistance. — Ibid. 


III.  ACTIONS. 
1 .  Pleading  and  Practice. 

A  copy  of  the  contract  was  annexed  to 
the  declaration,  with  a  statement,  "as  by 
the  said  indenture  reference  thereto  being 
had  that  it  may  more  fully  and  at  large 
appear."  HELD,  that  this  averment  is  not 
sufficient  to  make  the  writing  annexed  to 
the  declaration  part  of  the  pleading.  The 
court  cannot,  on  demurrer,  take  notice  of  a 


writing  annexed  to  the  declaration  unless 
ii  i»  ri  ferred  to  in  the  body  of  the  pleading 
as  so  annexed.— Melick  vs.  Foster,  '■'•'<  Vr. 
394. 

In  an  action  for  the  breach  of  I  b 
nant,    whether    the    damages    recoverable 
shall  be  liquidated  dam  i i  nol 

lion  that  cannot  aii-e  ,,nly  at  the  trial.  A 
contract  in  due  form,  with  a  proper  .allega- 
tion of  breach,  presents  a  cause  of  action 
which  will  stand  the  test  "I  a  demurrer. 
The  ad  damnum  clan  to  the  de- 

claration is  all  that  is  necessary  to  support 
the  pleading. — Ibid. 

A  declaration  coming  upon  an  express 
assumption  of  a  mortgage  by  the  grantee 
N,  a  deed  (the  deed  being  made  part  of  the 
declaration  i  will  not  be  supported  by  a 
clause  in  the  deed,  "that  the  land  is  con- 
veyed subject  to  such  mortgage."  the  words 
of  assumption  being  absent.  Quaere. 
Whether  if  the  declaration  counted  upon  a 
contract  to  pay  the  consideration  in  the 
deed,  the  action  at  law  could  be  maintained? 
— Loudenslager  vs.  Woodbury  Height-  Land 
Co.,  35  Vr.  10.-,. 

If  in  a  count  setting  forth  several  cove- 
nants of  the  defendant,  the  breach  of  one 
covenant  be  properly  assigned,  that  is  suffi- 
cient, to-  support  the  count. — Jurnick  vs. 
Manhattan  Optical  Co.,  37  Vr.  380. 

In  an  action  for  breach  of  covenants  con- 
tained in  a  deed,  when  the  recital  of  the 
covenants  in  the  declaration  varies  from 
those  contained  in  a  copy  of  the  deed  an- 
nexed to  and  made  a  part  of  the  declara- 
tion, the  copy  of  the  instrument  must  be 
considered  as  accuratelv  setting  them  forth 
— Dick  vs.  McPherson,"43  Vr    ;::_' 

2.  Parties. 

Where  an  owner  sells  a  portion  of  his 
lands  with  a  covenant  restricting  its  use. 
a  subsequent  grantee  of  another  portion 
from  the  same  owner  may  enforce  the  cove- 
nant against  the  original  grantee  and  against 
all  subsequent  purchasers  from  him.  with 
notice  of  the  covenant. — Roberts  vs.  Scull 
13  Dick.  396. 

A  prior  purchaser  from  the  original  owner 
cannot  enforce  a  restriction  imposed  by  the 
latter  upon  a  lot  subsequently  conveyed, 
unless  in  the  prior  deed  there  was  a  grant 
of  a  right  in  the  residue  of  the  land  retained 
fiy  the  vendor,  or  a  stipulation  that  the 
restrictions  put  upon  the  lot  sold  by  the 
prior  deed  should  also  be  imposed  upon  the 
remaining  property  when  sales  should  be 
made  to  subsequent  purchasers,  or  other 
indications  that  all  the  lots  were  sold  as 
parts  of  a  uniform  building  scheme. — Ibid. 

Where  several  owners  of  lots  fronting  on 
a.  beach    joined    in  a  deed  granting  to  a 
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city  an  easement  in  a  strip  of  land  several 
miles  lung,  and  passing  over  the  property 
of  a  great  many  different  owners,  to  be 
used  for  a  walk,  with  a  covenant  that  no 
building  should  be  erected  on  the  ocean 
side,  one  of  the  co-grantors  was  entitled  to 
restrain  one  of  the  other  grantors  from 
building  a  structure  on  the  ocean  side  of  the 
walk  on  land  which  the  latter  grantor  had, 
subsequent  to  the  covenant,  acquired  from 
the  state.  Evans  vs.  New  Auditorium  Pier 
Co.,  1  Rob.  315.     See  Id.  620. 

3.  Evidence. 

On  bill  filed  to  restrain  the  violation  of 
two  restrictive  covenants  respecting  the 
land  in  question.  HELD,  that,  as  to  one 
covenant,  complainant  had  no  right  to  en- 
force the  covenant,  as  assignee  of  Mary 
Disston,  by  virtue  of  the  existence  of  any 
plan.  HELD,  also,  that,  as  a  subsequent 
grantee  of  Mary  Disston,  the  complainant 
cannot  successfully  assert  a  right  to  enforce 
the  covenant,  as  there  was  no  evidence  of 
an  intention  that  such  a  covenant  was  in- 
serted for  the  benefit  of  complainant's 
property. — Hemsley  vs.  Marlborough  Hotel 
Co.,  20  Dick.  167.     See  2  Rob.  596. 

In  respect  to  the  other  covenant  re- 
ferred to.  HELD,  that  the  benefit  of  the 
stipulation  contained  in  the  deed  of  Mary 
Disston  tn  a  predecessor  in  the  title  of  the 
defendant  did  not  become  attached  to  the 
Disston  cottage,  and  did  not  pass  to  the 
purchaser  of  that  land. — Ibid- 


IV.  IMPLIED  COVENANTS. 

Where  a  general  scheme  of  land  improve- 
ment is  announced  to  invited  purchasers  of 
lots,  and  part  of  the  promulgated  scheme  is 
the  declaration  that  a  named  portion  of  the 
lands  within  the  general  plan  shall  be  de- 
voted to  special  purposes,  which  are  held 
out  to  be  advantageous  to  all  the  lots  to 
be  sold,  an  implied  covenant  is  thereby 
entered  into  by  the  owner  with  the  lot  pur- 
chasers that  the  named  portion  shall  be 
devoted  to  the  announced  uses. — Bridge- 
water  vs.  Ocean  City  Railroad  Co.,  17  Dick. 
276.     A.  18  Id.  799. 

Each  purchaser  of  a  lot  and  his  grantees 
may  enforce  this  covenant  against  the 
grantor  or  his  grantees  who  purchased  with 
notice  of  this  implied  covenant. — Ibid. 

He  may  also  enforce  it  against  the  donee 
of  the  covenantor,  who  accepts  as  a  gift  a 
conveyance  of  part  of  the  lands  charged 
by  the  covenant.  Such  a  grantee  simply 
stands  in  the  place  of  the  donor.  All  the 
notice  which  the  donor  had  at  the  date  of 
the  gift  is  imputed  to  his  grantee  who  pays 
nothing  for  his  deed. — Ibid. 


V.  RELIEF  IN  EQUITY. 

.Many  owners  of  beach  front  lands  cove- 
nanted, under  seal,  that  Atlantic  City  might 
locate  a  boardwalk  across  their  several 
ownerships  at  the  ocean  edge,  with  aiding 
covenants  against  the  erection  of  buildiii*;- 
on  its  ocean  side  in  order  to  secure  light, 
air  and  view  of  the  ocean  from  the  board- 
walk. Possession  of  the  locus  was  given  1 1 1 
the  city,  and  the  boardwalk  was  visibly  in 
process  of  construction,  in  large  size  and 
at  great  expense,  when  one  of  the  covenan- 
tors conveyed  his  lot  on  which  the  board- 
walk had  been  erected  to  a  grantee,  who 
recorded  his  deed  before  the  covenant  with 
the  city  for  the  way  was  recorded.  This 
grantee  and  his  assigns  accepted  and  used 
the  boardwalk  improvement  and  its  privi- 
leges of  ocean  views  secured  by  the  aiding 
covenants  of  the  deed  for  several  years,  but 
afterwards  attempted  to  erect  a  building 
on  the  ocean  side  of  the  boardwalk,  which 
was  in  breach  of  those  covenants.  HELD, 
the  open  and  notorious  possession  of  the 
way  and  the  construction  thereon  of  a  visi- 
ble and  peculiar  improvement  (the  board- 
walk) was  notice  to  the  grantees  who  first 
recorded  their  deed  of  the  right  of  the  city 
to  the  way  for  a  boardwalk,  and  of  the  aid- 
ing covenant  against  building  ocean  ward 
therefrom,  and  that  the  erection  of  build- 
ings in  breach  of  the  latter  covenant  will 
be  enjoined. — Atlantic  City  vs.  New  Audito- 
rium Pier  Co.,  1  Rob.  284.     See  Id.  610. 

If  the  deed  to  the  city  failed  to  pass  an 
estate  in  the  right  of  way  for  want  of  words 
of  grant,  it  yet  operated  as  a  covenant  be- 
tween the  signers  and  the  city  that  each 
owner  would  surrender  to  the  city  his  por- 
tion of  the  way  and  be  bound  not  to  build 
on  the  ocean  side  of  the  boardwalk,  in  con- 
sideration that  the  city  would  erect  the 
boardwalk  improvements.  When,  under 
such  a  covenant,  possession  of  the  way  has 
been  delivered  to  the  city,  and  it  has  erected 
the  boardwalk  improvements,  which  has 
been  accepted  and  used  by  the  signers  of 
the  covenant  for  several  years,  a  grantee  of 
one  of  the  covenantors  will  be  restrained  if 
he  attempts  to  build  on  the  ocean  side  of 
the  boardwalk,  in  breach  of  one  of  the 
covenants  securing  light,  air  and  view  from 
the  boardwalk. — Ibid. 

Such  a  covenant  is  also,  as  between  the 
signers  thereof,  a  general  scheme  of  public 
improvement,  by  which  each  surrenders  his 
portion  of  the  way  in  consideration  of  the 
surrender  made  by  the  other  signers  of  their 
port  ions,  for  the  benefit  of  the  public  and 
of  themselves  as  owners  of  land  fronting  on 
the  right  of  way.  Any  owner  who  so  builds 
on  the  ocean  side  of  the  boardwalk  as  to 
shut  out  the  view  of  the  sea  therefrom,  may- 
be restrained  at  the  suit  of  any  other  owner 
who  has  contributed  land  to  the  common 
purpose,  unless  the  building  erected  is  a 
pier  within  the  meaning  of  the  proviso  of 
that  covenant. — Ibid. 
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That  proviso  authorizes  an  owner  to 
erect  but  one  pier.  When  that  has  been 
done,  no  lateral  additions  thereto  can  after- 
wards be  made. — Ibid. 

On  May  9th,  1898,  Loper  granted,  by 
metes  and  bounds,  a  right  to  Atlantic  City 
to  maintain  on  a  tract  of  land  above  high 
water  a  street  or  highway  called  the  new 
boardwalk,  and  in  his  said  deed  covenanted 
not  to  erect  any  structure  to  the  ocean  side 
of  the  way  so  granted.  This  deed  was  re- 
corded on  June  16th.  In  the  interval  be- 
tween the  execution  and  record  of  this  deed 
Loper  sold  and  conveyed  to  the  defendant's 
lessors,  by  one  deed,  the  said  tract  of  land 
above  high  water,  and  by  another  deed  the 
lands  below  high  water  to  the  ocean  side  of 
the  new  boardwalk,  which  deeds  were  re- 
corded on  June  10th.  Upon  a  bill  filed  by 
Atlantic  City  to  restrain  the  defendant 
from  erecting  a  structure  on  the  land  to 
the  ocean  side  of  the  new  boardwalk. 
HELD,  that  the  defendant'.-  Lessors  took 
Loper's  title  to  the  land  below  high  water 
without  notice  of  the  covenant  contained  in 
the  complainant '>  unrecorded  died  for  the 
land  above  high  water;  that  the  construc- 
tion of  the  boardwalk  by  the  complainant 
did  not  impute  to  the  defendant's  lessors 
such  notice,  and  that  the  defendant's  land 
was  not  affected  by  the  restrictive  cove- 
nant contained  in  said  boardwalk  deed. — 
Atlantic  City,  vs.  New  Auditorium  Pier  Co., 
1  Rob.  610" 

Mutual  covenants  restricting  the  use  of 
land  will  be  enforced  against  purchasers 
from  such  covenantors  only  when  such 
alienees  take  with  notice. — Ibid. 

A  tunnel  company,  in  the  course  of  con- 
demnation proceedings  to  acquire  a  right 
of  way  under  the  property  of  a  railway 
company,  executed  a  covenant  that  it  would 
not  at  any  time  thereafter  institute  pro- 
ceedings to  condemn  any  right  or  interest 
u  natever  under  any  lands  belonging  to  such 
railroad  company  lying  between  certain 
boundaries  where  the  tunnel  was  located. 
HELD,  that  if  such  covenant  was  valid  it 
could  not  be  enforced  in  equity  by  an  in- 
junction restraining  a  successor  of  the  tun- 
nel company  from  acquiring  a  further  right 
of  way  under  such  property,  but  the  parties 
should  be  left  to  their  remedies  at  law. — 
Morris,  &c,  Railroad  Co.  vs.  Hoboken  &c. 
Railroad  Co.,  2  Rob.  328. 

A  deed  to  a  railway  company  contained 
a  covenant  that  the  company  would  pro- 
vide the  grantor  with  a  suitable  and  con- 
venient road  crossing  across  the  track  of 
said  railway  where  the  grantor  might  di- 
rect. In  accordance  with  the  deed,  a  grade 
crossing  was  built  and  used  for  years.  The 
defendant,  which  had  succeeded  to  the 
grantee's  title  and  franchises,  in  obedience 
to  a  decree  of  the  court  of  chancery  pur- 
suant  to  the  statute,  elevated  its  tracks  so 
that  the  grade  crossing  could  no  longer  be 
maintained,    except    by    constructing    ap- 


proaches on  the  railroad  company's  land, 
which  would  necessitate  a  detour,  or  on 
the  complainant's  land,  which  would  ne- 
cessitate an  elevation.  The  complainant, 
who  had  become  the  owner  of  the  land,  re- 
fused to  assent  to  either  method,  and  filed 
a  bill  for  specific  performance  of  the  cove- 
nant.    HELD  — 

1.  That  specific  performance  of  the  cove- 
nant having  become  impossible  without 
its  fault,  the  railroad  company  could  not 
be  compelled  to  substitute  for  the  grade 
crossing  a  tunnel  under  the  track,  the  cost 
of  which  would  exceed  the  value  of  the  land 
to  be  benefited  thereby. 

2  That  the  bill  might  be  retained,  if 
the  complainant  so  elect,  in  order  that  the 
damages  sustained  by  reason  of  the  de- 
struction of  the  crossing  might  be  ascer- 
tained by  the  court  of  chancery. — Speer  vs. 
Erie  Railroad  Co.,  2  Rob.  615. 

Where  the  complainant  gave  the  defend- 
ant notice  as  soon  as  it  appeared  thai  the 

latter's  building  would  violate  the  restric- 
tion, but  the  building  was  completed  after 
suit  for  an  injunction  was  commenced, 
complainant  is  entitled  to  a  mandatory  in- 
junction.— Morrow  vs.  Hasselman,  3  Rob. 
612. 

The  defendant  agreed,  in  writing,  to  con- 
vey certain  lands  to  the  complainants  for  a 
consideration,  which  was  paid.  After  ac- 
cepting the  deed,  under  the  supposition 
that  it  conformed  to  the  written  agreement, 
the  complainants  discovered  that  there  had 
been  fraudulently  inserted  in  the  convey- 
ance certain  restricting  covenants  in  viola- 
tion of  the  terms  of  the  agreement,  and  a 
provision  that  such  covenants  should  be 
construed  as  running  with  the  land  and  that 
a  breach  of  either  of  them  should  cause  the 
lands  to  revert  to  the  defendant.  HELD, 
that  the  complainants  are  entitled  to  have 
the  deed  reformed  by  expunging  the  cove- 
nants from  it,  notwithstanding  that  they 
might  have  discovered,  by  an  examination 
of  the  deed  before  acceptance,  that  the  con- 
veyance was  not  such  a  one  as  they  had 
bargained  for. — Llovd  vs.  Hulick,  3  Rob. 
784. 
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I.  VALIDITY  OF  CONTRACTS  AND 

CONVEYANCES  AS  AGAINST 

CREDITORS. 

1.  Husband  and  Wife. 

In  equity,  a  contract  between  husband 
and  wife  relating  to  the  wife's  separate 
estate  is  as  valid  against  the  husband's 
creditors  as  if  the  wife  were  a  femes-ole. — 
Arnold  vs.  Talcott,  10  Dick.  519. 

Where  the  defendant  conveyed  all  his 
property  to  his  wife  for  a  nominal  consid- 
eration, two  months  after  an  action  in  tort 
had  been  instituted  against  him  to  recover 
actual  damages  for  personal  injuries,  but 
before  final  judgment  thereon,  the  transfer 


was  fraudulent  as  against  the  plaintiff  in 
that  action. — Thorp  vs.  Leibrecht,  11  Dick. 
499. 

A  husband  owing  88,000,  and  having  a 
suit  pending  against  him  on  another  claim, 
transferred  to  his  wife  property,  part  of 
which  was  worth  about  $4,000,  the  other 
part  being  labor  claims  against  an  insolvent 
railroad  of  doubtful  value,  receiving  the 
next  day,  in  consideration  thereof,  86,000 
from  the  wife's  separate  estate,  which  was 
used  by  him  to  pay  his  debts.  The  wife 
testified  that  the  money  was  furnished  to 
buy  the  labor  claims  when  in  fact  it  was 
used  to  repay  money  borrowed  to  purchase 
such  claims.  The  wife  supported  the  family 
out  of  her  separate  estate.  She  subse- 
quently turned  over  to  her  husband  the 
amounts  realized  on  the  claims.  The  hus- 
band afterwards  paid  the  judgment  ren- 
dered against  him  in  the  suit  pending  at 
the  time  of  the  transfer.  HELD,  that  the 
transfer  was  not  fraudulent  although  the 
wife  may  have  had  notice  of  the  husband's 
intent  to  defeat  the  debt  involved  in  the 
pending  suit. — Gray  vs.  Folwell,  12  Dick. 
446. 

A  wife  contributed  voluntarily  of  her 
own  means  to  the  support  of  her  family 
without  any  expectation  of  her  husband 
repaying  it.  The  husband  never  acknowl- 
edged any  legal  indebtedness  to  his  wife, 
or  promised  to  repay  the  advances,  and, 
on  becoming  insolvent,  for  a  nominal  con- 
sideration, conveyed  certain  property  to 
her  to  defeat  his  creditors.  There  was  no 
contract  to  convey  such  property  for  the 
wife's  contributions  to  the  support  of  the 
family.  HELD,  sufficient  to  establish  that 
such  conveyance  was  not  made  in  satisfac- 
tion of  a  debt  due  from  such  husband  to 
his  wife. — Adoue  vs.  Spencer,  14  Dick.  231 
See  17  Id.  782. 

A  cotton  firm  arranged  with  a  bank  to 
advance  to  it  money  for  purchase  of  cotton 
on  agreement  that  the  bank  was  to  have 
the  proceeds  of  the  cotton  when  sold,  and 
such  agreement  was  to  continue  to  the  and 
of  the  cotton  season  of  1896-97.  One  of 
such  partners,  on  January  30,  1897,  tians- 
ferred  certain  of  his  property  to  his  wife, 
which  he  had  informed  the  bank  he  owned. 
After  the  business  had  progressed  for  some 
months,  the  bank,  perceiving  that  the  firm 
was  losing  money,  pressed  for  payment,  re- 
sulting in  the  firm  giving  its  note  on  Jan- 
uary 22d,  1897,  in  satisfaction  of  over- 
drafts. Both  partners  were  insolvent  when 
the  agreement  for  advancements  were  made, 
and  such  agreement  contemplated  over- 
drafts throughout  the  season.  After  the 
note  was  given,  the  account  was  continued, 
but  the  note  was  not  credited  until  the  end 
of  the  season,  and,  when  credited,  a  bal- 
ance was  still  due  from  the  firm.  HELD, 
sufficient  to  show  that  the  indebtedness 
accrued  prior  to  the  conveyance,  which  was 
made  to  put  the  property  beyond  the  reach 
of  creditors. — Ibid. 
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A  conveyance  of  land  by  a  husband  to  his 
wife  by  deed  through  a  third  party,  to 
secure  her  for  the  principal  of  money  of  her 
separate  estate  taken  and  used  by  him,  will 
be  decreed  to  be  a  mortgage,  and  good  as 
against  creditors  to  the  extent  only  of  the 
amount  of  the  principal  so  received  by  him, 
with  interest  thereon  from  the  date  of  the 
delivery  of  such  deed. — Adoue  vs.  Spencer, 
17  Dick.  782. 

Where  such  a  conveyance  is  attacked  by 
creditors  as  voluntary  or  fraudulent,  the 
burden  is  on  the-  wife  to  establish  that  her 
husband  took  and  used  her  separate  estate; 
but  when  that  fact  is  established,  whether 
such  taking  was  with  or  without  her  con- 
sent, the  burden  then  shifts,  and  those 
claiming  that  such  taking  and  use  was  by 
gift  of  the  wife  must  establish  such  gift  to 
the  husband. — Ibid. 

The  assignment  of  the  mortgage  was  not 
fraudulent  as  against  the  creditors  of  the 
wife,  the  assignment  being  a  conveyance 
of  the  husband's  property  which  the  wife 

hail  declined  to  aeeepl  as  a  gift .      <  'ai  ter  vs. 
Carter,  18  Dick.  726.     See  20  Id.  766. 

Though  the  assignment  should  be  consid- 
ered as  a  donation  by  the  wife  of  her  own 
property,  it  would  not  be  fraudulent  as 
against  her  creditors  where,  at  the  time  of 
the  assignment,  she  owed  no  debts  nor 
contemplated  owing  any. — Ibid. 

Where  a  conveyance  from  husband  to 
wife  was  not  fraudulent  when  made,  but  the 
husband  afterwards,  and  after  incurring 
indebtedness,  paid  taxes  on  the  property, 
interest  on  a  mortgage  which  encumbered 
it,  &c,  his  creditors  are  entitled  to  have 
a  charge  against  the  property  for  such 
sums. — Farr  vs.  Hauenstein,  3  Rob.  740. 

2.  Security  for  Debt. 

A  deed  which,  when  drawn,  was  intended 
by  the  grantor  to  operate  to  put  his  prop- 
erty out  of  the  reach  of  his  creditors,  will 
not  be  set  aside  as  fraudulent  if  it  appears 
that,  at  the  time  of  its  delivery  and  accept- 
ance by  the  grantee,  the  sole  object  of  both 
the  parties  to  the  instrument  was  that  it 
should  be  held  by  the  grantee  as  a  security 
for  the  payment  of  a  debt  due  from  the 
grantor  to  a  third  person. — Stewart  vs. 
Exchange  Bank,  10  Dick.  795. 

3.  Rule  as  to  Fairness  of  Transaction. 

Actual  intent  to  defraud  upon  all  the  cir- 
cumstances of  the  case  must  be  proved  be- 
fore a  voluntary  conveyance  will  be  decreed 
void  at  the  suit  of  a  subsequent  creditor; 
and  a  voluntary  conveyance  with  a  view 
of  engaging  in  or  continuing  hazardous  en- 
terprises, and  with  the  view  of  escaping 
responsibilities    for    losses    which    may    be 


reasonably  contemplated  in  such  enter- 
prises, while  it  is  no  longer  held  to  be  evi- 
dence from  which  the  legal  inference  of 
actual  fraud  must  be  conclusively  drawn, 
is  evidence  of  such  actual  fraudulent  in- 
tent, and  may  either  along  or  in  connection 
with  the  other  circumstances  of  the  case 
and  according  to  the  circumstances  of  each 
case,  be  sufficient  to  make  out  the  actual 
intent  to  defraud. — Minzesheimer  vs.  Doo- 
little,  11  Dick.  206.     See  15  Id.  394. 

Upon  the  facts  of  this  case.  HELD,  that 
a  case  of  actual  intent  to  defraud  subse- 
quent creditors,  in  which  both  the  defend- 
ants participated,  had  been  satisfac- 
torily made  out. — Ibid. 

Where  a  transaction  is  capable  of  two 
constructions,  one  that  comports  with  hon- 
esty and  one  with  dishonesty,  the  former 
should  be  adopted  bv  the  courts. — Gray  vs. 
Folwell,  12  Dick.  446. 

A  debtor  who  was  under  pressure  to  pay 
his  debt,  conveyed  all  his  property,  save 
one  piece  of  land,  to  his  brothers,  and  then 
offered  this  piece,  and  another  lot,  part  of 
the  land  conveyed,  upon  certain  prescribed 
terms,  to  his  creditor  in  payment  of  his 
debt.  When  the  creditor  refused  the  terms 
dictated  by  the  debtor,  the  reserved  lot  was 
at  once  conveyed  to  one  of  the  brothers, 
so  that  the  debtor  had  no  property  remain- 
ing in  his  name.  The  brothers  knew  of  this 
plan  when  they  accepted  their  conveyances. 
HELD,  that  the  transaction  was  a  hinder- 
ing of  the  creditor  in  the  collection  of  his 
claim,  and  obnoxious  to  the  statute  of 
frauds. — Hancock  vs.  Elmer,  16  Dick.  55S. 
A.  IS  Id.  S02. 

Subsequent  creditors  can  attack  or  im- 
peach a  voluntary  deed  made  by  one  free 
from  debt  only  by  proving  actual  fraud,  and 
the  burden  is  upon  them  to  show  an  actual 
intent  in  the  minds  of  the  parties  at  the 
time  of  the  making  of  the  conveyance  to 
hinder,  delay  or  defraud  creditors. — Kirisev 
vs.  Feller,  19  Dick.  367. 

4.  Declaration  of  Trust. 

A  written  declaration  of  trust,  made  a 
long  time  after  the  title  had  vested,  but  in 
good  faith,  and  in  strict  accordance  with 
the  parol  trust  made  at  the  time  the  title 
did  vest,  is  valid  as  against  a  creditor  of 
declarant. — Lauch  vs.  De  Socarras,  11  Dick. 
538. 

Nor  is  the  validity  of  such  trust  affected 
by  the  fact  that  declarant  was  pressed  by 
creditors  at  the  time  it  was  created. — Ibid. 

Where  a  husband  conveyed  lands  in  trust 
for  the  benefit  of  his  wife  and  children, 
creditors  of  the  wife  cannot  subject  such 
lands  to  the  payment  of  her  debts. — Stout . 
vs..  Apgar,  3  Rob.  337. 
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5.  Subsequent  Creditor. 

Where  a  conveyance  is  made  for  the  pur- 
pose of  defeating  a  single  creditor,  who  is 
afterwards  paid  in  full,  and  there  were  no 
other  current  creditors  who  might  have 
been  hindered  or  delayed,  and  there  was 
no  immediate  intention  to  engage  in  a 
hazardous  business  and  becomes  indebted, 
a  creditor  who  became  so  years  afterwards 
cannot  set  up  the  old  fraud  in  avoidance 
of  the  conveyance. — Gray  vs.  Folwell.  12 
Dick.  446 


6.  Construed  as  Mortgage. 

Where,  in  a  court  of  equity,  a  deed  is 
sought  to  be  set  aside  as  voluntary  and 
fraudulent  as  against  creditors,  and  the  evi- 
dence is  not  sufficient  to  induce  the  court 
to  avoid  the  deed  absolutely,  but  is  suffi- 
cient to  excite  a  well-grounded  suspicion  as 
to  the  adequacy  of  the  consideration  and 
the  fairness  of  the  transaction,  the  court 
will  permit  the  conveyance  to  stand  only 
as  security  for  the  consideration  actually 
given. — Withrow  vs.  Warner,  11  Dick.  795. 

S.  gave  to  L.  $500  with  which  to  purchase 
land  for  her.  L.  purchased  land  in  his  own 
name  with  the  money  thus  given  and  with 
other  money  borrowed  by  himself  on  the 
security  of  the  property.  S.  subsequently 
married  L.,  who,  having  been  sued  before 
judgment  recovered,  conveyed  the  land  to 
S.  through  O.  HELD,  that  the  convey- 
ance might  stand  as  security  for  $500  (that 
being  the  value  of  S.'s  interest)  and  that 
beyond  that  it  was  fraudulent  and  void. — 
Wheeler  and  Wilson  Manufacturing  Co.  vs. 
Litwin,  12  Dick.  660. 

A  husband  conveyed  property  to  his  wife. 
who  put  it  in  charge  of  an  agent  to  collect 
the  rents.  The  husband  occasionally  man- 
aged to  collect  and  retain  some  of  the  rents. 
In  letters  from  the  wife  to  the  agent,  she 
instructed  him  not  to  allow  the  husband 
to  collect  rents,  and  stated:  "Please  do  not 
pay  the  bills  unless  very  small,  for  then  it 
comes  off  of  my  income;  otherwise,  I  can 
get  my  husband  to  pay;  as  the  rents  are 
security  for  debt,  I  should  not  pay  ex- 
penses." HELD,  that  the  conveyance, 
though  absolute  in  form,  was  a  mortgage. 
and  a  judgment  creditor  of  the  husband 
was  entitled  to  redeem  upon  payment  to 
the  wife  of  the  consideration  which  she 
gave,  less  the  net  rents  and  profits  and  cash 
which  she  may  have  received  from  the  hus- 
band on  account. — Gray  vs.  Folwell,  12 
Dick.  446. 

Where  a  deed  is  sought  to  be  set  aside  as 
voluntary  and  fraudulent  against,  creditors 
and  there  is  not  sufficient  evidence  of  fraud 
to  induce  the  court  to  avoid  it  entirely,  but 
suspicious  circumstances  as  to  the  ade- 
quacy of  the  consideration  and  fairness  of 


the  transaction,  the  court  will  not  set  aside 
the  conveyance  altogether,  but  permit  it 
to  stand  as  security  for  the  unpaid  part  of 
the  money  loaned  and  for  the  amount  to 
which  the  defendant  is  entitled  for  services. 
— Gnichtel  vs.  Jewell,  14  Dick.  651. 

In  an  action  by  the  trustees  of  the  bank- 
rupt to  set  aside  a  conveyance  of  land  by 
the  bankrupt  to  his  sister  more  than  four 
months  prior  to  the  filing  of  the  petition, 
evidence  examined,  and  held  sufficient  to 
sustain  the  conveyance  as  a  mortgage  to 
secure  a  part  of  the  moneys  claimed  to  have 
been  loaned  by  the  sister  to  the  bankrupt, 
but  insufficient  to  support  it  as  an  abso- 
lute deed. — Carton  vs.  Booze,  2  Rob.  771. 

Where  a  wife  did  not  know  that  her  hus- 
band had  taken  the  title  to  property,  for 
which  she  furnished  the  purchase  money, 
in  his  name,  instead  of  in  hers,  she  is  not 
estopped  to  assert  title  as  against  his  cred- 
itors.— Mayer  vs.  Kane,  3  Rob.  733. 

Money  received  by  a  wife  from  the 
keeping  of  boarders  or  otherwise,  not  ac- 
quired by  her  in  a  business  carried  on  sepa- 
rately from  her  husband,  and  contributed 
toward  payment  of  an  encumbrance  on 
real  estate  owned  in  common,  inures  to  the 
husband's  benefit. — Ibid. 

As  between  a  wife  and  creditors  of  her 
husband,  she  is  entitled  to  have  a  resulting 
trust  in  real  estate,  in  the  absence  of  any 
estoppel,  to  the  extent  of  her  contribution 
toward  the  purchase  price,  and  to  the  ex- 
tent that  her  money  had  been  used  for  re- 
pairs, taxes,  &c,  over  and  above  her  pro- 
portion of  the  purchase  price. — Ibid. 


7.  Mortgagor  and  Mortgagee. 

Pending  suit  against  a  debtor,  she  con- 
veyed real  estate  by  quit  claim  to  one  who 
held  a  mortgage  on  the  property,  no  con- 
sideration passing.  The  deed  provided 
that  the  mortgage  should  not  merge  in  the 
title  conveyed,  and  that  the  property  might 
be  redeemed  on  payment  of  the  amount 
of  the  mortgage.  The  property  was  rented 
to  the  grantor  at  a  rental  about  equal  to 
the  interest  on  the  mortgage,  the  grantor 
assuming  the  repairs  and  taxes,  and  re- 
maining in  possession  until  her  death,  and 
it  appeared  that  the  property  was  worth 
more  than  the  mortgage.  HELD,  that  the 
conveyance  was  in  fraud  of  existing  cred- 
itors.— Burne  vs.  Partridge,  16  Dick.  434. 

8.  Absence  of  Consideration. 

A  judgment  entered  by  confession,  and 
which  was  made  up  in  part  of  the  amount 
of  a  note  on  which  the  plaintiff  was  at  the 
time  only  contingently  liable  as  endorser,  is 
invalid,   to   that  extent,   as  against    other 
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creditors  subsequently  obtaining  judiirm-nl  -. 

though  the  note  was  after-wards  actually 
paid  by  the  plaintiff;  and.  where  the  judg- 
ment was  collusively  entered  for  the  pur- 
pose of  hindering  arid  delaying  other  cred 
itors,  it  will  be  wholly  set  aside. — Bates  vs. 
Norton,  10  Dick.  251. 

The  widow  and  E.having  surrendered  their 

$6,000  mortgage  to  escape  liability  as  de- 
visees, and  having  actually  escaped  it,  the 
parties  to  the  suit  on  the  bond  were  estopped 
to  assert  that  any  consideration  was  paid, 
and  at  least  the  lands  not  conveyed  to  the 
cemetery    association    were    left    liable    to 

execul  ion        Han- \  ■        I'"  inkerhoff,      1  1 

Dick.  149.     See  12  Id.  312. 

The  lands  having  been  sold  under  execu- 
tion, a  bill  was  filed  to  set  aside  the  deeds, 
and  G.  and  the  cemetery  association  were 
made  parties  with  the  widow  and  children. 
In  the  suit  on  the  bond  the  only  issue 
touching  the  lands  had  been  whether  the 
devisees  received  any  benefit  from  them, 
and  the  jury  had  found  that  the  lands  were 
only  of  the"  value  of  $1.  HELD,  that  the 
issue  as  to  whether  the  lands  were  aliened 
in  good  faith  was  not  res  judicata,  and  the 
burden  was  on  G.  and  the  association  to 
prove  valuable  considerations. — Ibid. 

Upon  the  facts  stated  in  the  opinion. 
HELD,  that  the  lands  were  not  bona-fide 
aliened  by  the  executors  and  devisees  of 
the  testator,  the  whole  arrangement  being 
a  family  settlement. — Ibid. 

Prior  advances  and  services  by  grantee, 
not  considered  by  the  parties  as  creating 
any  debt  till  the  grantor  was  threatened 
with  financial  troubles,  will  not  furnish  a 
consideration  for  a  deed  so  as  to  render  it 
other  than  voluntary  as  against  the  grantor's 
creditors. — Ashmead  vs.   Baylor,    14   Dick. 


A  voluntary  conveyance  of  lands  made 
by  a  debtor,  without  consideration,  is  void 
as  against  existing  creditors,  irrespective 
of  the  value  of  the  debtor's  interest  in  the 
lands  conveyed. — Hancock  vs.  Elmer,  16 
Dick.  558.     A.  18  Id.  802. 

9.  Precedent  Creditor. 

Where  a  conveyance  is  made  to  a  cred- 
itor'of  a  judgment  debtor  for  a  valuable 
consideration  received  prior  to  incurring 
the  indebtedness  on  which  the  judgment 
was  founded,  but  subsequent  to  the  rendi- 
tion of  the  judgment,  while  both  debts  were 
existing,  it  amounts  to  a  preference  of  one 
creditor  over  another,  but  is  not  illegal. — 
Thompson  vs.  Williamson,  1  Rob.  212. 

10.  Donor  and  Donee. 

A  gift  in  fraud  of  a  pursuing  creditor  is 
good  as  between  the  donor  and  the  donee. 
— Schwalber  vs.  Ehman,  17  Dick.  314. 


Such  a  fraudulent  gift  is  good  against  the 
administrator  "i  ;■  deceased  donor,  except 
to  tin-  extent  necessary  to  pay  the  debts 
of  the  decedent. — Ibid. 

11.  Parent  and  Child. 

I  he  maker  ol"  a  note  obtained  it  to  In- 
endorsed  by  referring  to  hi-  ownership  of 
lands  as  evidence  of  his  ability  to  pay  it. 
Afterwards  and  before  the  maturity  of  tin- 
note,  he  conveyed  to  his  only  child  all  t In- 
lands on  which  he  obtained  the  credit,  and 
substantially  all  he  owned,  without  any 
bargain  as  to  value,  and  after  he  had  oppor- 
tunity to  anticipate  the  failure  of  his  busi- 
ness which  subsequently  occurred.  For 
this  conveyance  but  a  nominal  oat 
sideration  was  given,  the  rest  of  the  con- 
sideration being  the  satisfaction  of  a  debt 
alleged  to  be  owed  by  the  father  to  his  son 
for  services  rendered  during  the  time  the 
son  was  a  member  of  his  father's  family, 
while  a  much  larger  admitted  debt  owed 
by  tie-  -on  to  the  father  was  left  wholly 
unapplied  and  unsatisfied.  HELD,  suffi- 
cient to  prove  that  the  deed  was  made  and 
accepted  with  intent  to  defraud  the  cred- 
itors of  the  maker  of  the  note  within  the 
meaning  of  the  statute  of  frauds. — Mason 
\  -.  Some]  -    1  1  Dick.  451. 


II.  PLEADING  AND  PRACTICE. 

1.  Jurisdictional  Facts. 

A  creditor's  bill  alleged  that  an  execution 
had  been  issued  on  complainant's  judg- 
ment and  delivered  to  the  sheriff,  but  did  not 
allege  what  was  done  thereunder,  nor  that 
the  judgment  debtor  was  not  possessed  of 
other  property  than  the  subject  of  the  suit. 
The  evidence  given  by  defendants,  however. 
showed  that  then-  was  no  other  property, 
and  that  the  sheriff's  return  was  nulla  bona. 
HELD,  that  the  case  did  not  show  that  the 
complainant  had  a  complete  remedy  by 
levy  on  other  property,  and  therefore  need 
not  come  to  this  court. — Thorp  vs.  Leib- 
recht,  11  Dick.  499. 

A  judgment  creditor  cannot  maintain  a 
bill  to  set  aside  as  fraudulent  a  quitclaim 
deed  not  conveving  the  fee. — Meeker  vs. 
Warren,  21  Dick'llo. 

A  bill  by  a  judgment  creditor  to  set  aside 
a  deed  cannot  be  regarded  as  one  to  quiet 
title  where  the  complainant  has  not  peace- 
able possession  of  the  land. — Ibid. 

A  creditor's  bill  alleging  that  defendant 
B.,  to  prevent  complainant  from  collecting 
her  claims  against  him,  and  to  defraud 
her,  conveyed  his  land  to  H..  who  conveyed 
to  B.,  and  that  B.  then  conveyed  to  J.,  on 
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the  expressed  consideration  of  $1  and  mar- 
riage; that  J.  therefore  married  B.;  that  B. 
and  J.  then,  in  further  execution  of  said 
fraudulent  design,  conveyed  the  land  to  G.; 
that  no  consideration  was  paid  for  any  of 
the  conveyances;  and  that,  when  the  con- 
veyances were  made,  the  parties  thereto 
knew  of  B.'s  indebtedness  to  complainant 
■ — charges  actual  fraud  of  J.  in  the  trans- 
action.— Bayley  vs.  Bayley,  21  Dirk.  84. 

A  creditor's  bill  need  not  allege  that  de- 
fendant has  no  other  property  liable  to 
satisfy  complainant's  judgment,  if  it  shows 
that  complainant  has  exhausted  his  legal 
remedy. — Ibid. 

2.  Parties. 


Creditors  who  have  proven  their  claims 
against  an  assigned  estate  may  maintain  a 
bill  to  set  aside  fraudulent  sales  made  by 
tin-  assignor,  and  for  the  removal  of  the 
assignee,  who  was  a  participant,  in  these 
fraudulent  sales,  though  their  claims  are 
not  in  judgment. — Terhune  vs.  Sibbald,  10 
Dick.  236. 

Creditors  may  maintain  an  action  to  set 
aside  fraudulent  sales  of  an  assignor,  with- 
out any  demand  on  the  assignee  to  bring 
such  suit,  when  he  is  a  partv  to  the  fraud. 
—Ibid. 

After  a  judgment  creditor  has  filed  a  bill 
for  the  benefit  of  himself  alone  to  set  aside 
a  fraudulent  conveyance  of  land  made  by 
the  judgment  debtor  who  is  still  alive,  and 
to  establish  the  lien  of  the  judgment,  other 
judgment  creditors  are  not  entitled  to  join 
as  parties  complainant  against  the  protest 
of  defendants,  though  complainant  consents. 
— Lauch  vs.  De  Socarras,  11  Dick.  524. 

Several  judgment  creditors  of  a  common 
debtor  may  join  in  a  bill  to  set  aside  a 
fraudulent  transfer  made  by  their  debtor. 
— Morehouse  vs.  Kissam,  13  Dick.  364.  -.4. 
15  Id.  443. 

An  endorser  who  lends  his  name  to  give 
credit  to  a  note,  does  not  thereby  become 
a  creditor  of  the  maker  in  the  sense  required 
by  the  statute  of  frauds,  so  as  to  raise  :i 
presumption  that  the  maker's  subsequent 
voluntary  conveyance  of  his  property  is,  as 
to  such  endorser,  fraudulent. — Mason  vs. 
Sutlers,  14  Dick.  451. 

That  the  maker  may  not  pay  the  note 
when  due,  that  the  first  endorser  may  be  duly 
notified  and  may  not  pay ,  and  that  thesecond 
endorser  may  be  notified  and  may  be  compel- 
led to  pay,  are  all  circumstances  which  indi- 
cate a  possibility  that  a  future  debt  may  arise 
in  favor  of  thesecond  endorser,  but  until  the 
second  endorser  does  pay  the  note  the 
maker  is  not  actually  indebted  to  him. — 
Ibid. 


3.  Defence. 

Where,  in  a  suit  to  set  aside  a  conveyance 
to  a  wife  as  fraudulent,  she  admits  in  her 
answer  that  complainants'  judgment  was 
rendered  upon  a  note  given  for  a  debt  due 
from  the  husband,  the  question  as  to 
whether  the  debt  arose  upon  an  illegal  gam- 
bling transaction  cannot  be  considered. — 
Minzesheimer  vs.  Doolittle,  11  Dick.  206 
See  15  Id.  394 

In  a  suit  to  set  aside  a  conveyance  of 
real  estate  as  in  fraud  of  creditors,  the  fact 
that,  though  the  debt  sued  on  was  an  honest 
one,  complainant  had  not  expended  money 
or  altered  his  situation  on  the  strength  of 
defendant  having  any  ownership  in  the 
property,  is  not  of  itself  sufficient  to  defeat 
complainant's  right  to  relief. — Lauch  vs. 
De  Socarras,  11  Dick.  538. 

When  shares  of  stock,  although  still 
standing  in  the  name  of  the  assignee  on  the 
company's  books,  appear  to  have  been 
levied  upon  and  sold  by  a  judgment  cred- 
itor of  the  assignor,  and  it  is  not  shown  that 
the  purchaser  has  experienced  any  diffi- 
culty in  obtaining  a  transfer,  the  title  of  the 
purchaser  cannot  be  enforced  or  the  as- 
signee's lien  be  removed  in  an  action  by  the 
judgment  creditor  to  set  aside  the  assign- 
ment as  fraudulent. — Gray  vs.  Folwell,  12 
Dick.  446. 

The  pendency  of  another  action  contest- 
ing the  validity  of  a  debtor's  note  is  no  de- 
fence to  a  bill,  based  on  such  note  by  the 
creditor  against  the  debtor's  widow  and 
administrator,  to  set  aside  a  conveyance  of 
realty  by  the  debtor  previous  to  his  death 
as  fraudulent,  where  the  existence  of  the 
indebtedness  represented  by  the  note  has 
been  fixed  by  its  allowance  by  decedent's 
administrator  after  full  opportunity  to  the 
widow  to  require  the  administrator  to  con- 
test it. — Adoue  vs.  Spencer,  14  Dick.  231. 
See  17  Id.  782. 

Where,  fifteen  years  after  obtaining  a 
judgment,  the  creditor  files  a  bill  to  set 
aside  a  conveyance  of  land  made  pending 
the  suit  in  which  the  judgment  was  obtained, 
the  delay  is  no  bar  to  the  right  to  set  the 
conveyance  aside;  the  bill  being  one  for 
equitable  aid  to  enforce  a  legal  right,  which 
is  not  barred. — Kinmonth  vs.  White,  16 
Dick  434. 

In  a  suit  to  subject  to  a  judgment  land 
conveyed  by  the  judgment  debtor  to  his 
wife,  she,  not  having  been  a  party  to  the 
action  in  which  the  judgment  was  rendered, 
may  make  the  defence  that  the  judgment 
was  founded  on  a  gaming  transaction. — 
Sharp  vs.  Stalker,  18  Dick.  596. 

Since  Gen.  Stat.,  p.  1606,  sec.  1,  declares 
wagers  unlawful,  and  section  2  entitles  the 
loser  to  maintain  an  action  to  recover  the 
amount  lost,  a  court  of  equity,  in  a  suit  to 
set  aside  conveyances  alleged  to  be  fraudu- 
lent against  brokers  as  judgment  creditors 
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of  the  grantor,  where  defendant  eel 
equitable  protection  on  the  ground  that  the 
recovery  of  the  judgment  was  based  on  a 
gaming  transaction  between  the  brokers  and 
the  grantor,  would  make  effective,  even 
against,  voluntary  grantees  of  the  debtor, 
the  rule  of  public  policy  declared  in  the 
statute  bv  discarding  from  the  illegal  trans- 
actions on  both  sides  all  rights  or  liabilities 
that  arise  or  are  enforceable  only  as  claims 
under  the  illegal  contract. — Thompson  vs. 
Williamson,  1  Rob.  212. 

4.  Return  of  Execution. 

A  judgment  creditor  who  has  delivered 
his  writ  of  execution  to  the  sheriff  may 
maintain  a  bill  in  chancery  to  set  aside  a 
fraudulent  sale  of  personal  property  made 
by  the  defendant. — Hall  vs.  Nash,  13  Dick, 
p.  554. 

In  order  to  sustain  a  bill  to  set  aside  as 
fraudulent  a  conveyance  of  land  by  a  debtor 
made  before  judgment  recovered,  and 
which  has  been  levied  upon  by  execution 
upon  such  judgment,  it  is  not  necessary  to 
have  the  execution  returned  unsatisfied. — 
Kinmonth  vs.  White,  16  Dick  358. 

A  creditor's  bill  is  insufficient  in  not  show- 
ing that  complainant  has  exhausted  his 
remedy  at  law,  the  return  to  the  execution 
merely  showing  there  was  no  personal 
property,  and'  the  bill  failing  to  show  there 
is  no  other  property  the  legal  title  to  which 
is  in  defendant. — Bavley  vs.  Bayley,  21 
Dick.  84. 

5.  Right  to  Dismiss  Bill. 

If  an  open  creditor's  bill  be  filed  by  one 
creditor  having  a  judgment,  and  the  de- 
fendants, before  any  other  creditor  enters 
judgment  or  becomes  a  party  to  the  suit, 
satisfy  the  complainant's  claim  and  costs, 
and  give  notice  of  motion  to  dismiss  the 
bill,  they  are  entitled  to  dismiss,  although 
after  the  giving  of  such  notice  other  cred- 
itors may  have  entered  judgment  and  been 
admitted  as  complainants. — Schlagenhauf 
vs.  Craven,  16  Dick.  232. 

6.  Right  to  Amend  Bill. 

Where,  in  a  suit  to  foreclose  a  mortgage 
by  a  trustee  under  an  assignment  thereof, 
the  judgment  creditors  of  the  owner  of  the 
equity  in  the  land  intervened  and  pleaded 
that  the  assignment  of  the  mortgage  was 
fraudulent  as  against  them  as  creditors  of 
the  owner,  such  creditors  could  not  amend 
by  also  alleging  that  the  assignment  was 
fraudulent  as  against  them  as  creditors  of 
the  trustee,  the  proposed  amendment  con-  j 
stituting  a  distinct  cause  of  action. — Carter 
vs.  Carter,  IS  Dick.  726.     See  20  Id.  766. 

7.  Estoppel. 

A  debtor  died  seized  of  land  encumbered 
by  mortgage  and  assessment  for  all  it  was 
worth,  and  left  a  will  devising  it  to  his 
widow  and  children.     Several  years  after- 


ward.-, when  the  moi  i  .  1 1 Si  fore- 

closed, tin-  devisees,  in  ignorance  of  the 
debt,  conveyed  the  land  to  a  near  relative. 
in  the  hope  that  the  latter  by  hi-  enterprise 
might  make  it  more  valuable.  I  hi-  nope 
was  realized.  Then  the  creditor  sued  the 
di  .1  ee   at  law   for   their    testator's    debt, 

and  the  devisees  pleaded  thai  thi 
devised  was  worth  only  SI.  and  that  they 
bad  aliened  it  before  action  brought.  To 
this  the  creditor  replied  that  it  was  worth 
more  than  Si.  viz.,  $50,000,  bul  raised  no 
question  as  to  the  alienation.  On  the  trial 
the  jury  found  that  the  estate  devised  was 
worth  only  SI,  as  the  devisees  had  alleged. 
On  the  verdict  the  creditor  entered  judg- 
ment for  the  debt  to  be  levied  of  the  estate 
devised,  issued  execution  thereon,  and  at 
the  sheriff's  sale  became  the  purchaser  for 
a  nominal  price.  He  thereupon  filed  a  bill 
in  chancery  to  set  aside  as  fraudulent  the 
ci  mveyance  made  by  the  devisees.  HELD, 
that  he  was  not  entitled  to  the  aid  of  a 
court  of  equity  in  that  behalf,  and  1  hat  the 
bill  should  be  dismissed. — Brinkerhoff  vs. 
B        om,  12  Dick.  312. 

To  prove  that  a  judgment  creditor  knew 
of  the  existence  of  .a  prior  mortgage,  it  was. 
shown  that  he  had  held  the  note  represent- 
ing the  judgment  debt  for  several  years; 
that,  when  the  debtor  purchased  the  prop- 
erty covered  by  the  mortgage,  it  was  gen- 
erally understood  that  he  bought  it  on 
credit,  and  the  judgment  creditor  had  rea- 
son to  believe  that  the  debtor  had  no  money 
to  pay  for  the  property,  and  was  making 
inquiries  respecting  a  mortgage,  and  ex- 
pressing wonder  that  there  was  none  on 
record,  and  he  stated  to  one  witness  that 
he  presumed  that  a  mortgage  was  given, 
from  what  he  knew  of  the  debtor's  finan- 
cial condition,  one  witness  testified  that  he 
mentioned  to  the  creditor  the  fact  of  a 
mortgage  having  been  given,  but  the  cred- 
itor testified  that  he  had  no  recollection 
of  such  conversation.  HELD,  to  show 
knowledge  putting  the  creditor  on  inquiry 
as  to  the  existence  of  the  mortgage. — 
Kline  vs.  Grannis,  16  Dick.  397. 

Where  a  wife  vests  her  property  in  her 
husband,  and  permits  him  to  appear  to  be 
the  owmer  thereof,  and  he  contracts  debts 
in  the  course  of  business  while  he  is  appar- 
ently such  owner,  she  is  estopped  to  deny, 
as  against  the  husband's  creditors,  that  the 
husband  is  actually  the  owner  of  the  prop- 
erty.— Mertens  vs.  Schlemme,  2  Rob.  544. 


III.  PROPERTY  SUBJECT  TO  CRED= 
ITOR'S  CLAIMS. 

Where  the  lien  cast  upon  lands  for  the 
debt  of  the  ancestor,  by  the  act  for  the 
relief  of  creditors  against  heirs  and  de- 
visees, is  enforced,  the  creditor  is  not  en- 
titled to  the  benefit  of  any  positive  addi- 
tions-put upon  the  lands  by  the  heir;  and, 
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other  things  being  equal,  the  heir,  in  con- 
sideration of  the  rents  and  profits,  must 
keep  down  the  taxes  and  encumbrances. — ■ 
Ransom  vs.  Rrinkerhoff,  11  Dick.  149>  See 
12  Id.  312. 

Assessments  for  benefits  caused  by  pub- 
lic improvements  must  be  allowed  to  the 
heir. — Ibid. 

Where  conveyed  real  estate  lies  outside 
the  state,  and  therefore  not  subject  to  the 
lien  of  a  judgment  obtained  within  the 
state,  the  courts  thereof  have  no  jurisdic- 
tion to  set  aside  such  conveyance  as  a  fraud 
upon  such  creditor. — Gray  vs.  Folwell,  12 
Dick.  446. 

A  wife's  separate  estate  will  not  be 
charged  with  the  debt  of  her  husband 
merely  because  she  stood  by  in  silence 
while  he  represented  the  property  as  his, 
and  permitted  the  creditors  to  act  in  the 
belief  that  this  representation  was  true, 
Carpenter  vs.  Carpenter's  Executors,  12  C. 
E.  Gr.  502,  followed. — Kinsey  vs.  Feller, 
19  Dick.  367. 

An  insolvent  debtor  permitted  his  infant 
son  who  lived  with  him  to  contract  for 
wages  to  be  paid  to  the  son.  HELD,  that 
the  stock  of  a  corporation  into  which  the 
wages  were  afterwards  converted  and  which 
stood  in  the  name  of  the  son,  is  not  subject 
to  the  claims  of  his  father's  creditors. — 
Wisner  vs.  Osborne,  19  Dick.  614. 

Personal  property  bought  by  a  wife  with 
the  proceeds  of  real  property  which,  as  to 
creditors,  belonged  to  her  husband,  may  be 
subjected  to  the  lien  to  which  the  proceeds 
of  the  real  property  would  have  been  sub- 
ject.— Mertens  vs.  Schlemme,  2  Rob.  544. 

The  brick  company,  by  securing  judg- 
ment against  the  contractor  for  the  brick 
furnished,  and  the  execution  being  returned 
unsatisfied,  by  filing  a  bill  setting  forth  such 
facts  and  the  indebtedness  of  the  city  to 
the  contractor,  and  praying  for  discovery 
of  the  amount  due  and  the  application  of 
the  same  to  the  payment  of  its  judgment, 
secured  an  equitable  hen  on  the  moneys 
due  from  the  city  which  is  prior  to  any 
claims  of  members  of  the  partnership  or  of 
the  receiver  of  the  firm  or  its  creditors. — ■ 
Case  vs.  McGill,  3  Rob.  354. 


IV.  RECORDING    CONVEYANCES. 

Upon  the  proofs  established.  HELD, 
that  the  deeds  in  question  were  not  collu- 
sively  withheld  from  record  and  are  not 
fraudulent  as  against  complainants. — Claflin 
&  Co.  vs.  Freudenthal,  13  Dick.  29S.  A 
15  Id.  483. 

Where  there  is  a  voluntary  assignment 
by  the  mortgagor  for  the  equal  benefit  of 
creditors   the   assignee   may   set    aside   the 


chattel  mortgage  given  by  the  mortgagor, 
when  it  is  fraudulent,  to  the  extent  that 
the  property  is  needed  for  the  payment  of 
debts,  but  he  cannot  intervene  to  set  it 
aside  when  it  is  given  in  good  faith  for 
value,  because  the  mortgagee  has  failed  to 
record  it  as  the  statute  requires. — -Wimpf- 
heimer  vs.  Perrine,  1  Rob   597. 


CRD1EVAL    LAW    AND    PROCE- 
DURE. 

I.  WHAT  CONSTITUTES  A  CRIME. 
II.  PARTICEPS  CRIMINIS. 

III.  SPECIFIC  CRIMES. 

1.  Adultery. 

2.  Assault  and  Battery. 

3.  Attempted  Suicide. 

4.  Carnal  Abuse. 

5.  Compounding  Crimes. 

6.  Conspiracy. 

7.  Disorderly  House    and    Sale 

of  Liquors. 

8.  Election  Fraud. 

9.  Embezzlement    and   False 

Pretences. 

10.  Gambling. 

11.  Illegal  Registration. 

12.  Indecent  Exposure. 

13.  Larceny. 

14.  Lotteries. 

15.  Manslaughter. 

16.  Misdemeanors  and   High 

Misdemeanors. 

17.  Murder. 

18.  Nuisance. 

19.  Practice  of  Medicine  Illegally. 

20.  Receiving  Stolen  Goods. 

21.  Seduction. 

22.  Shooting  Pigeons. 

IV.   PROCEEDINGS  AND  PRACTICE. 

1.  Exceptions  and  Assignment 

of  Error. 

2.  Venue. 

3.  Indictment. 

a.  Caption. 

b.  Form. 

c.  Misnomer. 

d.  Conclusion. 
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What  Constitutes 

i  Crime. — Particeps  Crimini.s. 

e.  Joinder  of  Counts. 

VII.  DEFENCES. 

f.  Amendment. 

g.  Duplicity. 

1.  Voluntary  Intoxication. 

h.  Quashing. 

2.  Quilt  of  Another. 

4. 

Jurisdiction  of  Courts. 

3.  Insanity. 

5. 

Right  to  Separate  Trial. 

4.  Alibi. 

6. 

Arrest. 

5.  Autre  Fois  Acquit. 

7. 

Review. 

6.  General. 

8. 

Sentence. 

7.  Self  Defence. 

9. 

Habeas  Corpus. 

8.  Justification. 

10. 

Reprieve. 

9.  Reasonable  Doubt. 

11. 

Convictions. 

10.  Statute  of  Limitations. 

12. 

Irregularity. 

13. 

New  Trial. 

VIII.  JURY. 

14. 

Demurrer  and  Plea. 

1.  Challenges. 

15. 

Bail. 

2.  Struck  Jury. 

V.  CONFESSIONS. 

VI.  TRIAL. 

1.  Evidence. 


General. 

Murder. 

Lottery. 

Illegal  Practice  of  Medi- 
cine. 

Receiving  Stolen  Goods. 

Embezzlement. 

Assault  With  Intent  to 
Kill. 

Electricity. 

False  Statement  by  Di- 
rector. 

Larceny. 

Illicit  Intercourse. 

Abortion. 

Adultery. 

Conspiracy. 

Disorderly  House  and  Sale 
of  Liquors. 

False  Pretences. 

Election  Frauds. 


2.  Charge  to  Jury. 


a.  Alibi. 

b.  Murder. 

c.  General. 

d.  Larceny. 

e.  Receiving  Stolen  Goods. 

f.  Assault  and  Battery. 


3.  Address  of  Counsel. 

4.  Waiver  of    Indictment 

Jury  Trial. 

5.  Accused  as  Witness. 

6.  Exclusion  of  Witnesses. 
7."  Right  to  Counsel. 

8.'  Removal  by  Certiorari. 
9.  Direction  of  Verdict. 


and 


IX.  DEFINITIONS  AND   CON- 
STRUCTION     OF    WORDS. 

1.  "Crime." 

2.  "Knowing." 

3.  "Murder." 

4.  "Apparent." 

5.  "Keeping    a    Disorderly 


\. 


House." 

EXTRADITION. 

See  Extradition. 


Cross  References.    Courts;  Jurv;  New 
Trial. 


I.  WHAT  CONSTITUTES  A  CRIME. 

A  crime  at  common  law  will  be  presumed 
to  be  still  a  crime  wherever  the  common 
law  prevails. — Katvuga  vs.  Cosgrove,  38  Yr. 
213. 


II.  PARTICEPS  CRIMINIS. 

Mere  presence  at  the  scene  of  the  perpe- 
tration of  a  crime  does  not  render  a  person 
a  particeps  criminis.  To  constitute  him  a 
party  to  a  criminal  act  there  must  not  only 
be  presence  upon  the  scene,  but  an  actual 
participation,  an  aiding  and  abetting,  in 
the  crime  committed. — State  vs.  Fox.  41 
Vr.  353. 

In  order  to  constitute  a  violation  of 
section  65  of  the  Crimes  act,  (Pamph.  L., 
1898,  p.  S12),  it  is  not  necessary  that  both 
parties  to  the  betting  transactions  shall  be 
within  this  state. — Ames  vs.  Kirbv.  42  Yr. 
442. 
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Specific  Crimes. 


Section  65  of  the  Crimes  act  (Pamph  L., 
1898,  p.  812),  is  not  in  conflict  with  the  inter- 
state commerce  clause  of  the  federal  con- 
stitution, although  the  section  may  inci- 
dentally operate  to  prevent  interstate 
wagers  by  telegraph. — Ibid. 


III.  SPECIFIC  CRIMES. 
1.  Adultery 

Upon  the  trial  of  an  indictment  for  adul- 
tery with  H.  W.,  wife  of  S.  W.,  in  the  county 
of  Warren,  it  was  not  error  to  admit  testi- 
mony that  a  year  before  the  date  named 
in  the  indictment  "the  defendant  and  the 
said  H.  W.  were  at  the  moving  of  one 
Brink  who  moved  from  the  county  of  War- 
ren into  the  county  of  Sussex,  and  that 
they  occupied  the  same  room  that  night 
at  Brink's,"  first,  because  as  stated  the 
fact  is  not  inculpatory,  and  second,  because 
it  is  proof  of  the  disposition  of  the  parties 
toward  each  other,  and  hence  is  germane 
to  their  alleged  act  of  adultery. — State  vs. 
Snover,  35  Vr.  65      See  36  Id.  289. 

2.  Assault  and  Battery. 

Where  defendant  was  one  of  a  party  of 
four  who  assaulted  an  officer,  but  did  not 
actually  strike  the  officer,  yet  was  present 
aiding  and  abetting  the  attack,  he  was 
guilty  of  assault  and  battery. — State  vs. 
Hess,  36  Vr.  544. 

3.  Attempted  Suicide. 

Attempt  at  suicide  is  an  indictable  offence 
in  this  state. — State  vs.  Carney,  40  Vr.  478. 

4.  Carnal  Abuse. 

The  carnal  abuse  of  a  girl  under  sixteen 
years  of  age,  which  is  denounced  by  section 
115  of  our  Crimes  act,  being  equally  crimi- 
nal whether  it  takes  place  with  or  without 
her  consent,  is  necessarily  attended  with 
an  assault. — State  vs.  Jackson  and  Kin- 
singer,  36  Vr.  105. 

J.  was  indicted  jointly  with  K.  for  the 
carnal  abuse  of  a  girl  under  sixteen  years 
of  age,  because  she  had  brought  about  a 
meeting  between  them,  with  their  mutual 
consent  for  the  purpose  of  enabling  them 
to  gratify  their  passions.  When  the  meet- 
ing took  place,  the  girl  refused  to  submit 
herself  to  K's  embraces,  whereupon  he  took 
liberties  with  her  person  not  only  without 
her  consent,  but  against  her  protest.  HELD, 
that  for  such  act,  K.  was  rightly  convicted 
of  an  assault  upon  the  girl,  but  that  a  con- 
viction of  J.  for  the  same  offence  could  not 
be  supported  as  she  was  not  a  party  to  any 
attempt  at  sexual  relations  between  K.  and 
the  girl  without  the  latter's  consent. — Ibid. 


5.  Compounding  Crimes. 

An  indictment  for  compounding  a  crime 
must  distinctly  aver  that  the  crime  com- 
pounded has  been  committed. — State  vs. 
Hanson,  40  Vr.  42. 

The  record  of  acquittal  of  the  person 
charged  with  the  crime  compounded  is  at 
least  prima  facie  evidence  in  favor  of  the 
person  charged  with  compounding. — Ibid. 

Whether,  notwithstanding  such  acquittal, 
the  state  can  be  permitted  to  prove  the 
guilt  of  the  person  acquitted,  and  whether 
it  requires  proof  beyond  a  reasonable  doubt 
or  only  a  preponderance  of  evidence,  it  is 
not  necessary  to  decide. — Ibid. 

The  defendant  not  having  been  convicted 
under  the  third  count,  no  opinion  is  ex- 
pressed in  respect  to  the  proper  construc- 
tion of  the  act  of  1899  (Pamph.  L.,  p.  214), 
which  makes  it  a  misdemeanor  to  commit 
any  act  for  the  perversion  or  obstruction  of 
justice  or  the  due  administration  of  the 
laws. — Ibid. 

6.  Conspiracy. 

A  conspiracy  to  extort  money  from  a 
person  who  has  violated  the  criminal  law, 
by  threatening  to  have  him  prosecuted  for 
the  infraction  unless  he  pays  the  moneys 
demanded,  is  an  indictable  offence. — Pat- 
terson vs.  State,  33  Vr.  82. 

Motion  made  to  quash  the  indictment. 
HELD,  that  a  conspiracy  to  defraud  indi- 
viduals or  a  corporation  of  their  property 
may  in  itself  constitute  an  indictable  offence, 
though  the  act  which  was  proposed  to  be 
done  in  pursuance  of  the  conspiracy  be  not 
in  itself  indictable.  Indictment  examined 
and  motion  to  quash  refused.  State  vs. 
Delaney  &  Swift,  27  N.  J.  L.  J.  268. 

7.  Disorderly  House  and  Sale  of  Liquors. 

A  supplement  to  the  Inns  and  Taverns 
act  (Gen.  Stat.,  p.  1795)  makes  it  a  misde- 
meanor to  sell  intoxicating  liquors  from 
any  "ambulatory  conveyance."  HELD, 
that  this  object  is  not  expressed  in  the  title 
of  the  act  to  which  it  is  a  supplement. — 
Mack  vs.  State,  31  Vr.  28. 

When  a  subsequent  ordinance  upon  the 
subject  of  the  sale  of  intoxicating  liquors 
in  a  city  covers  the  same  ground  as  a  former 
ordinance  and  revises  it,  the  former  ordi- 
nance is  repealed  by  implication,  and  upon 
such  repeal  the  general  law  immediately 
prevails  unless  the  subsequent  ordinance 
provides  a  penaltv  for  such  sale. — Van  der 
Leith  vs.  State,  31  Vr.  46.     A.  Id.  590. 

In  order  that  a  person  be  exempt  from 
conviction  upon  an  indictment  for  the  sale 
of  intoxicating  liquors  in  the  cities  of  this 
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state  on  Sunday,  under  the  provisions  of 
the  sixty-first  section  of  the  act  entitled 
"An  act  concerning  crimes."  the  municipal- 
ity must  not  only  have  the  power,  by  its 
charter,  to  enact  ordinances  providing  a 
penalty  for  such  offence,  but  the  ordinance 
must,  by  its  terms,  provide  such  penalty 
and  it  must  embrace  within  its  provisions 
the  class  of  persons  who  claim  the  benefit 
of  its  protection. — Ibid. 

By  the  Werts  law,  every  sale  (without 
appropriate  license)  of  the  intoxicating 
liquors  to  which  that  act  applied  was  eon" 
stituted  the  offence  of  "keeping  a  disorderly 
house."  HELD,  that  its  provisions  in  this 
respect  did  not  take  away  the  liability  to 
indictment  for  the  common  law  offence  of 
keeping  a  disorderly  house,  of  one  who 
maintained  a  place  in  which  he  habitually 
sold  such  liquors  in  violation  of  law  — 
Parker  vs.  State,  32  Vr.  308.    .1.  33  /,/  sbl. 

A  wholesale  liquor  dealer  licensed  to  sell 
spirituous,  malt  and  other  liquor-;  at  a 
designated  place  in  Camden  county,  was 
accustomed  to  fill  orders  from  Gloucester 
county,  where  he  had  no  license,  sending 
the  goods  by  his  own  delivery  wagon.  The 
driver  of  this  wagon  would  furnish  custom- 
ers, under  general  orders,  with  bottled  beer 
from  a  common  stock  carried  in  a  wagon 
collecting  the  price  on  delivery  HELD 
under  indictment  of  the  driver  for  unli- 
censed sale  of  liquors,  that  the  transactions 
last  stated  constituted  sales  in  Gloucester 
county  and  were  indictable. — Sinister  vs 
State,  33  Vr.  521.     A.  34  Id.  355. 

The  provisions  of  section  2  of  the  act 
commonly  known  as  the  Werts  act  (Gen. 
Stat.,  p.  1810),  which  make  liable  to  indict- 
ment any  person  who  sells  any  of  the  liquors 
named  in  the  title  and  bodv"of  that  act,  in 
any  quantity  from  one  quart  to  five  gallons 
without  license  for  that  purpose,  were 
neither  expressly  nor  impliedly  repealed  by 
the  provisions  of  the  "Act  for  the  punish- 
ment of  crimes"  (Revision  of  1898).  ap- 
proved June  14th,  1S98  (Pamph.  L.,  p.  794). 
Indictments  for  the  unlicensed  sale  of  such 
liquors  in  the  specified  quantities  may  be 
found  and  prosecuted. — State  vs.  Brooks, 
34  Vr.  359. 

When  an  unlicensed  vendor  sells  liquor, 
either  to  an  adult  or  to  a  minor,  his  offence 
consists  wholly  in  the  unlawful  sale,  and 
for  such  sale  the  indictment  must,  under 
section  74  of  the  act  of  1S98  (Pamph.  L., 
p.  894),  be  for  the  sale  of  intoxicating  liquor 
contrary  to  law  and  not  for  keeping  a  dis- 
orderly house.  The  indictment  may  be  for 
keeping  a  disorderly  house  when  the  ven- 
dor's premises  becomes  a  place  of  common 
resort,  where  persons  are  furnished  with 
liquor  and  become  intoxicated. — State  vs. 
Rairorf,  35  Vr.  412. 

Assuming  the  act  of  March  26th,  1874 
(Pamph.  L.,  p.  93,  Gen.  Stat.,  p.  1795,  pi. 


50),  is  still  unrepealed,  it,-  second  section 
does  not  render  (lie  offence  of  repeated  and 
habitual  unlawful  sales  of  liquor,  amounting 
to  the  crimes  of  keeping  a  disorderly  house, 
dispunishable  by  indictment,  with 
to  certain  cities,  the  act  being  in  that  re- 
spect unconstitutional.  Following  State 
vs.  Anderson,  11  Vr.  224;  Meyer  vs. 
State,  12  Id.  6;  13  Id.  145.— State  vs.  Terry, 
43  Vr.  375. 

The  so  called  "Daly  act"  (Pamph.  L., 
1893,  p.  193;  Gen.  Stat.,  p.  1101,  pi.  273) 
whose  provisions  are  now  embodied  in  sec- 
tion 74  of  the  Criminal  Procedure  act 
(Pamph.  L.,  1898,  p.  894).  does  not  change 
the  nature  of  the  offence  of  habitually  sell- 
ing intoxicating  liquors  contrary  to  law. 
nor  render  the  place  where  such  sales  are 
carried  on  any  the  le.<>  a  disorderly  house 
and  a  public  nuisance,  but  simply  requires 
the  indictment  to  set  forth,  with  precision, 
the  character  of  the  acts  that  constitute 
the  offence. — Ibid. 

The  exception  contained  in  section  66 
of  the  Crimes  act  (Pamph.  L.,  1898,  p.  812), 
with  respect  to  liquors  that  are  "com- 
pounded and  intended  to  be  used  as  medi- 
cine-," does  not  relate  to  the  first  branch 
of  the  section,  which  prohibits  the  sale  of 
any  vinous,  spirituous,  or  other  ardent 
spirits,  but  only  to  the  second  branch, 
which  prohibits  the  sale  of  "any  composi- 
tion of  which  any  of  the  said  liquors  shall 
form  the  chief  ingredient."  Following 
State  vs.  Marks.  30  Vr.  84.— Ibid. 

Where  the  question  is  of  defendant's 
right  to  the  exemption  contained  in  section 
12  of  the  Werts  law  (Pamph.  L.,  1889,  p. 
77,  Gen.  Stat.,  p.  1813),  permitting  drug- 
gists to  sell  liquors  by  small  measure  without 
license,  provided  the  same  be  "in  good 
faith  compounded  or  sold  for  medicinal 
uses  and  purposes  only,  upon  the  prescrip- 
tion of  a  reputable  physician,"  the  exist- 
ence of  a  prescription  is  not  conclusive  of 
the  good  faith  of  the  vendor. — Ibid. 

8.  Election  Fraud. 

The  indictment  in  this  case  is  drawn 
under  section  217  of  the  act  entitled  "An 
act  to  regulate  elections"  (Revision  of  189S), 
approved  April  4th.  1898,  and  charges  the 
defendant  with  wilful  fraud  in  his  duties  as 
a  judge  of  a  primary  election  held  for  the 
selection  of  a  delegate  to  attend  the  state 
convention  of  the  Democratic  party  to 
nominate  a  candidate  of  that  party  to  be 
voted  for  for  the  office  of  governor.  HELD, 
that  this  section  does  not  apply  to  prima- 
ries for  the  selection  of  delegates  to  conven- 
tions to  nominate  candidates,  but  only  to 
primaries  held  for  the  purpose  of  nominat- 
ing candidates  for  state,  city  and  county 
officers. — State  vs.  Woodruff,  39  Vr.  S9. 

The  authority  conferred  bv  the  election 
law  of  April  4th,  1S9S,  (Pamph.  L..  p.  237), 
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upon  the  governor  of  the  state  to  appoint 
county  boards  of  election  is  separable  from 
the  provisions  of  the  law  respecting  nom- 
inations to  the  governor  for  such  appoint- 
ments, so  that,  if  these  provisions  be  un- 
constitutional, the  authority  would  never- 
theless remain. — State  vs.  Corrigan,  43  Vr. 
64. 

The  authority  conferred  by  that  law  upon 
county  boards  of  election  to  appoint  dis- 
trict boards  of  registry  and  election  is  valid 
to  this  extent,  at  least,  that  persons  so 
appointed,  to  constitute  district  boards 
become  de  facto  members  thereof,  and  as 
such  are  indictable  for  official  misdemeanors 
created  by  that  law. — Ibid. 

Section  75  of  the  Election  law  of  April 
4th,  1898,  read  in  connection  with  section 
13  of  the  supplement  of  April  14th,  1903, 
is  applicable  to  an  examination  under  oath, 
made  for  the  purpose  of  ascertaining  the 
name  and  residence  of  a  man  claiming  the 
right  to  vote  at  a  primary  election. — State 
vs.  Cooney,  43  Vr.  76. 

Election  officers  who  fail  to  hold  an  elec- 
tion and  open  the  polls  on  the  day  and  at 
the  time  specified  by  the  statute  are  liable 
to  indictment. — State  vs.  Reilly  et  als.,  29 
N.  J.  L.  J.  16. 

9.  Embezzlement  and  False  Pretences. 

In  section  161  of  the  Crimes  act  the  terms 
"employe  or  agent  of  any  individual,"  on 
the  one  hand,  and  "employer"  on  the  other, 
are  correlative,  so  that  when  the  employes 
or  agents  of  an  individual  embezzle  his 
money,  they  embezzle  the  money  of  their 
emplover,  within  the  intendment  of  the 
law.— State  vs.  Barr,  32  Vr.  131. 

It  is  a  crime,  under  our  statute,  to  em- 
bezzle within  this  state,  from  either  a  resi- 
dent or  non-resident  individual  or  corpora- 
tion.— State  vs.  Reynolds,  36  Vr.  424. 

In  the  crime  of  obtaining  money  under 
false  representations,  the  offence  does  not 
consist  in  the  making  of  the  false  represen- 
tations, but  in  the  making  of  the  false 
representations  and  the  obtaining  money 
or  other  thing  of  value  by  means  thereof. 
—State  vs.  Riley,  36  Vr.  192.     See  Id.  624. 

10.  Gambling. 

Section  65  of  the  Crimes  act  of  1898 
(Pamph.  L.,  p.  S12),  which  prohibits  (inter 
alia)  the  keeping  of  a  place  within  this  state 
to  which  persons  may  resort  for  poolselling 
or  bookmaking,  or  for  betting  upon  the 
event  of  any  horse  race,  either  within  or 
without  this  state,  or  for  gambling  in  any 
form,  or  aiding,  abetting  or  assisting  therein, 
is  violated  by  the  keeping  of  a  resort  for 
gamblers  whose  wagers  are  made  by  means 
of  telegraphic  communication  with  persons 


outside  of  the  state,  although  the  latter  be 
not  violating  their  own  local  laws  in  accept- 
ing such  wagers. — Ames  vs.  Kirby,  42  Vr. 
442. 

11.  Illegal  Registration. 

To  sustain  a  conviction  under  the  act  of 
May  28th,  1890  (Gen.  Stat.,  p.  1334),  it 
must  be  clearly  shown  that  the  person 
indicated  not  only  procured  the  name  of 
an  unqualified  voter  to  be  registered,  but 
also  that  he  knew  at  the  time  of  such  reg- 
istration that  such  person  was  not  entitled 
to  vote  at  the  next  election. — State  vs.  Mc- 
Barron,  37  Vr.  680. 

12.  Indecent  Exposure. 

A  person  who  exposes  his  person  in  a 
place  where  he  is  likely  to  be  seen  by  a 
number  of  casual  observers  is  guilty  of  the 
crime  of  indecent  exposure. — State  vs. 
Goldstein,  43  Vr.  336. 


13.  Larceny. 

An  indictment  for  the  larceny  of  chickens, 
if  intended  to  be  under  section  158  of  the 
act  for  the  punishment  of  crimes  (Revision 
of  1S98;  Pamph.  L.,  p.  794),  should  contain 
allegations  sufficient  to  show  that  the  of- 
fence is  not  that  defined  in  section  162  of 
the  same  act. — State  vs.  Shutts,  40  Vr.  206. 

Quaere.  Whether  since  the  enactment 
of  section  162  chickens  are  the  subject 
of   larceny   under  section  158? — Ibid. 

Whrrc  an  indictment  for  larceny  alleges 
the  ownership  of  the  silk  stolen  to  be  in 
S.  &  Co.,  proof  that  S.  &  Co.,  had  a  special 
property  in  the  silk,  or  held  it  to  do  some 
act  upon  it,  or  for  the  purpose  of  convey- 
ance, or  in  trust  for  the  benefit  of  another, 
is  sufficient  to  support  the  allegation  of 
ownership  in  the  indictment. — State  vs. 
Brown,  43  Vr.  354.     See  63  At.  1119. 

14.  Lotteries. 

Under  the  statute  entitled  "A  supple- 
ment to  an  act  for  the  punishment  of  crimes' ' 
(Revision),  approved  March  27th,  1874, 
which  supplement  was  approved  March 
22d,  1S95  (Pamph.  L.,  p.  593),  knowledge 
on  the  part  of  the  accused  of  the  character 
of  the  lottery  policy  slips  and  papers  found 
in  his  possession  is  of  the  gravamen  of  the 
offence  created  by  the  statute. — State  vs. 
Collins,  34  Vr.  316. 

Under  section  58  of  the  Crimes  act  of 

1898  (Pamph.  L.,  p.  S10),  as  amended  in 

1899  (Pamph.  L.,  p.  215),  in  order  to  con- 
stitute the  offence  of  knowingly  having  in 
possession  "any  paper,  document,  slip  or 
memorandum  that  shall  pertain  in  any  way 
to  the  business  of  lottery  policy,  so  called," 
it  is  not  essential  that  there  be  in  truth  such 
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a  game  <>r  business  conducted.  The  pre- 
tended, or  "so  called"  business,  is  equally 
under  the  ban  of  the  statute. — State  vs. 
Arthur,  41  Vr.  425. 

15.  Manslaughter. 

To  mitigate  the  offence  to  manslaughter 
on  the  ground  that  the  fatal  blow  was  given 
in  a  sudden  transport  of  passion  or  heat 
of  blood  and  upon  reasonable  provocation, 
the  accused  must  make  out  the  circum- 
stances of  alleviation  to  the  satisfaction  of 
the  jurv.  unless  they  arise  out  of  the  evi- 
dence produced  against  him,  as  the  pre- 
sumption of  the  law  is  that  all  homicides 
are  malicious  until  the  contrary  is  proved. 
—Brown  vs.  State,  33  Vr.  666. 

It  is  said  that  where  an  officer,  in  execut- 
ing his  office  proceeds  irregularly  and  ex- 
ceeds the  limits  of  his  authority,  the  law 
gives  him  no  protection  in  that  excess,  and 
if  he  be  killed  the  offence  will  amount  to 
no  more  than  manslaughter  in  the  person 
whose  liberty  is  so  invaded.  But  what  is 
meant  by  proceeding  irregularly  or  ex- 
ceeding the  limits  of  his  authority  concerns 
the  validity  and  character  of  the  process 
in  the  hands  of  the  officer. — Bullock  vs. 
State,  36  Vr.  557.  fc^ 

16.  Misdemeanors    and    High    Misde= 
meanors. 

The  distinction  between  felonies  and 
misdemeanors  is  not  observed  in  our  crimi- 
nal code.  Statutory  offences,  if  designated 
at  all,  are  called  "misdemeanors"  or  "high 
misdemeanors."  The  grade  of  the  offence 
in  our  criminal  code  is  determined  by  the 
character  and  degree  of  the  punishment 
prescribed  rather  than  upon  the  common 
law  classification  of  felonies  and  misde- 
meanors.— Brown  vs.  State,  33  Vr.  666. 

17.  Murder. 

Where  the  provocation  consists  only  in 
words,  and  a  weapon  is  used  which  will 
probably  produce  death,  words  are  not  an 
adequate  provocation  to  reduce  the  offence 
of  murder  to  manslaughter. — Clifford  vs. 
State.  31  Vr.  2S7.     A.  32  Id.  217. 

On  an  indictment  for  murder  the  pres- 
ence of  a  specific  intent  to  take  life  is  not 
standing  alone,  conclusive  that  the  homi- 
cidal act  was  done  with  deliberation  and 
premeditation. — State  vs.  Bonofiglio,  3S  Vr. 
239. 

Testimony  complaining  of  oppressive 
conduct  on  the  part  of  the  complainant 
and  plaintiff  in  the  cases  in  which  the  writs 
in  the  hands  of  the  deceased  had  been 
issued  was  incompetent.  In  the  service  of 
criminal  process  an  officer  is  not  to  be  in- 
fluenced or  governed  by  the  purposes,  de- 
signs or  objects  of  complainants,  but   by 


his  precept;  and  if  the  process  be  regular 
and  legal  on  its  face,  and  within  the  juris- 
diction of  the  magistrate  t,,  i--ue.  the  officer 
will  be  protected  in  its  service,  and  if  he 
be  killed  in  the  execution  of  it  the  offence 
will  be  murder. — Bullock  vs.  State,  36  Vr. 
557. 

The  deceased  was  one  of  the  constables 
of  the  county  of  M .  On  the  day  in  question 
he  went  to  the  residence  of  the  accused 
with  a  writ  nf  execution  upon  a  judgment 
recovered  against  the  accused  at  the  suit 
of  one  A.,  and  also  a  warrant  issued  by  a 
justice  of  the  peace  upon  a  complaint  made 
by  one  J.  E.  S.,  charging  the  prisoner  with 
malicious  mischief.  These  writs  were  Issued 
by  a  justice  of  the  peace  of  the  county  of 
M.  The  prisoner  knew  that  the  deceased 
was  a  constable  and  was  made  aware  of  the 
object  of  his  visit  on  that  day.  By  statute, 
the  killing  of  any  magistrate,  sheriff,  coro- 
ner, constable  or  other  officer  of  justice, 
either  civil  or  criminal,  in  the  execution  of 
his  office  or  duty,  is  declared  to  be  murder, 
(Pamph.  L.,  1898,  p.  824).— Ibid. 

Where  an  act  done  with  the  intention  of 
committing  murder  bv  a  wilful,  deliberate 
and  premeditated  killing,  results  in  the 
slaying  of  a  different  person  from  the  one 
intended,  the  crime  is  murder  in  the  first 
degree  under  section  107,  (Pamph.  L., 
189S,  p.  824).— State  vs.  Bectsa,  42  Vr.322. 

18.  Nuisance. 

Under  the  allegations  of  this  indictment, 
the  defendant  is  guilty  of  a  misdemeanor 
in  maintaining  its  dam  across  the  Passaic 
river. — State  vs.  Dundee  Water  Power  and 
Land  Co.,  42  Vr.  419. 

19.  Practice  of  Medicine  Illegally. 

Where  the  statute  on  which  such  indict- 
ment was  based  declared,  among  other 
things,  that  the  use  by  a  person  of  the  title 
"Dr.",  "Doctor,"  &c,  or  the  exposure  of 
a  sign,  circular  advertisement  or  any  other 
device'  or  information,  indicating  thereby 
the  occupation  of  a  person,  shall  be  con- 
sidered prima  facie  evidence,  a  charge  of 
jud"e  to  the  jurv  to  the  effect  that  the  card 
which  the  defendant  gave  to  the  prosecu- 
ting witness  along  with  the  bottle  of  medi- 
cine, on  which  his  name  appears  as  "Dr. 
\  M. ",  was  under  the  act.  prima  facie 
evidence  to  the  jury  that  the  defendant 
was  practicing  medicine,  or  holding  himself 
out  as  practicing  medicine  at  that  time, 
was  held  on  review  not  to  be  erroneous. — 
Mayer  vs.  State,  35  Vr.  323. 

20.  Receiving  Stolen  Goods. 

Where  it  is  proven,  that  property  has 
been  stolen,  and  the  facts  and  circumstances 
surrounding  its  receipt  by  the  person 
charged  with  having  received  it,  knowing 
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it  to  have  been  stolen,  impute  guilty  knowl- 
edge, his  guilt  is  a  question  for  the  jury. — 
State  vs.  Brown,  43  Vr.  354.  See  63  At. 
1119. 

21.  Seduction. 

Under  the  fiftieth  section  of  the  act  for 
the  punishment  of  crimes  (Revision  of  1898; 
Pamph.  L.,  p.  807),  the  evidence  in  corrob- 
oration of  that  of  the  female  prosecutrix  to 
establish  the  essential  elements  of  the 
offence  under  such  section  is  required  to 
be  of  such  a  character  as  to  clearly  turn 
the  scale  and  overcome  the  denial  of  the 
defendant  under  oath  of  the  promise  of 
marriage  and  consequent  seduction. — State 
vs.  Brown,  35  Vr.  414.     .4.  36  Id.  687. 

22.  Shooting  Pigeons. 

The  act  entitled,  "An  act  for  the  protec- 
tion of  pigeons  and  other  fowl  and  consti- 
tuting the  violation  of  its  provisions  a  mis- 
demeanor," approved  April  12th,  1904,  is 
not  in  conflict  with  article  4,  section  7,  para- 
graph 4,  of  the  state  constitution,  which 
requires  that  every  law  shall  embrace  but 
one  object,  and  that  shall  be  expressed  in 
its  title. — State  vs.  Davis,  43  Vr.  345. 

It  is  not  a  curtailment  of  the  right  of 
property  to  prevent  a  a  person  from  using 
his  animals  or  fowls  as  a  target,  to  be  shot 
at  for  amusement  or  as  a  test  of  skill  in 
marksmanship. — State  vs.  Davis,  43  Vr.  345. 

If  a  provision  in  the  body  of  an  act  is 
not  embraced  in  the  title,  and  makes  the 
body  of  the  act  unconstitutional  to  that 
extent,  the  unconstitutional  provisions  will 
be  excised  and  the  rest  of  the  act  will  be 
upheld  if  it  appear  that  what  remains  is 
the  primary  object  of  the  legislature,  and 
that  it  would  have  passed  the  act  without 
the  excised  portion. — Ibid. 


IV.  PROCEEDINGS  AND  PRACTICE. 
1.  Exceptions  and  Assignments  of  Error. 

Error  cannot  be  assigned  upon  an  ex- 
ception taken  to  the  mere  refusal  of  the 
court,  in  the  trial  of  a  criminal  indictment, 
at  the  close  of  the  evidence  for  the  state, 
or  on  the  part  of  the  defendant,  to  instruct 
the  jurv  to  acquit. — Bindernagle  vs.  State, 
31  Vr.  307.     See  32  Id.  259. 

Where  the  testimony,  introduced  at  the 
trial  of  an  indictment,  clearly  shews  the 
guilt  of  the  accused,  a  statement  made  by 
the  prosecutor  of  the  pleas,  in  his  summing 
up  to  the  jury,  that  "a  verdict  of  acquittal 
would  be  a  miscarriage  of  justice,"  affords 
no  ground  of  exception. — State  vs.  Barker, 
39  Vr.  19. 


Where  a  general  exception  is  taken  to  a 
charge,  under  section  140  of  the  Criminal 
Procedure  act,  any  assignment  of  error 
thereon  must,  under  section  141  of  tin-  act, 
set  out  "the  portion  of  the  charge"  alleged 
to  be  erroneous. — State  vs.  MacQueen,  40 
Vr.  476. 

An  assignment  of  error  in  the  following 
form:  "Because  the  whole  charge  of  the 
said  court  was  contrary  to  law  and  injurious 
to  the  interests  of  the  defendant,"  is  not 
good.  It  alleges  the  parts  of  the  charge 
which  are  unquestionably  good  to  be  as 
bad  as  the  parts  which  may  not  state  the 
correct  legal  principle.'  Such  an  assign- 
ment is  not  within  section  141  of  the  act. — 
Ibid. 

Questions  of  law  not  appearing  by  the 
bills  of  exceptions  to  have  been  raised  in 
the  trial  court,  will  not  be  considered  on 
ordinary  writ  of  error. — Ibid. 

When  a  defendant  in  an  indictment, 
under  the  provisions  of  the  Criminal  Pro- 
cedure act,  takes  a  general  exception  to 
the  charge  of  the  trial  court  and  assigns 
error  upon  a  portion  thereof,  the  reviewing 
court  is  not  restricted  to  the  consideration 
of  such  portion  of  the  charge,  severed  from 
its  context  and  the  rest  of  the  charge,  for 
the  duty  to  reverse  in  such  case  only  arises 
when  it  appears  that  error  in  law  was  com- 
mitted in  the  part  of  the  charge  so  selected, 
to  the  prejudice  or  injury  of  the  defendant 
in  maintaining  his  defence. — State  vs. 
Zdanowicz,  40  Vr.  619. 

Causes  for  relief  or  reversal  not  thus 
specified,  and  not  otherwise  presented  by 
assignments  of  error  upon  exceptions  duly 
taken  and  allowed,  need  not  be  considered 
by  the  reviewing  court. — State  vs.  Lyons,  41 
Vr.  635. 

2.  Venue. 

By  virtue  of  the  second  section  of  the 
act  relating  to  the  jurisdiction  of  counties 
(Gen.  Stat.,  p.  1003,  sec.  33),  all  criminal 
offences  which  are  committed  on  any  high- 
way of  this  state  which  divides  any  of  the 
counties  therein,  are  triable  in  the  county 
in  which  the  offender  last  resided  previous 
to  the  commission  of  such  offence. — Keer 
vs.  State,  32  Vr.  385. 

3.  Indictment. 

a.  Caption. 

The  caption  of  an  indictment  need  not 
contain  the  name  of  the  person  indicted. — 
State  vs.  Parks,  32  Vr.  438. 

Although  the  indictment  may  not  show 
that  the  grand  jury  which  presented  it  was 
held  in  the  county  where  the  venue  is  made, 
but  if  it  appear  by  the  caption  and  the  rec- 
ord that  the  grand  jury  was  empanelled 
and  sworn  before  the  court  sitting  at  the 
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yuontc  town,  and  that  afterward  it  re- 
ported the  indictment  to  the  same  court 
and  was  discharged,  the  indictment  will 
be  held  good. — State  vs.  Bartholomew,  40 
Vr.  160. 

b.   Form. 

The  first  count  of  the  indictment  in  this 
case  approved  as  sufficient  under  the  pro- 
visions of  the  supplement  to  the  Crimes 
act,  approved  March  10th,  1893,  (Gen. 
Stat.,  p.  1101).— Parker  vs.  State,  32  Vr. 
308.     -4.  33  Id.  801. 

An  indictment  charging  the  embezzle- 
ment of  "certain  moneys,  to  wit,  the  sum 
of  three  thousand  dollars,"  sufficiently 
shows  the  value  of  the  moneys. — State  vs 
Hair,  32  Vr.  131. 

Under  section  57  of  the  Criminal  Pro- 
cedure act,  an  indictment  charging  the 
embezzlement  of  "certain  moneys,  in  wit, 
the  sum  of  three  thousand  dollars,"  suffi- 
ciently specifies  the  money  embezzled. — 
Ibid. 

The  fact  that  an  indictment  against  sev- 
eral defendants  for  keeping  a  disorderly 
house  charged  them  with  keeping  it  "for 
his  own  lucre  and  gain."  instead  of  their 
own  lucre  and  gain,  affords  no  ground  for 
quashing  the  indictment  when  the  making 
of  gain  was  not  necessary  to  render  the 
practices  carried  on  in  the  house  illegal. — 
State  vs.  Parks,  32  Vr.  43S. 

An  indictment  charged  that  the  defend- 
ant had  license  to  sell  spirituous  liquors  in 
any  quantity  from  one  quart  to  five  gal- 
lons at  his  bottling  house,  and  that  on  a 
day  named  and  on  divers  other  davs  he 
"did  wilfully,  unlawfuhy  and  habitually 
sell  and  suffer  and  permit  the  said  liquors 
then  and  there  so  sold  by  him  by  virtue  of 
such  license  to  be  drunk  on  or  about  the 
said  premises  where  so  sold  as  aforesaid." 
HELD,  that  such  indictment  did  not  suffic- 
iently charge  either  the  unlawful  sale  of 
liquor  or  the  offence  of  keeping  a  disorderly 
house,  under  Gen.  Stat.,  p.  1S10,  pi.  132.— 
Campbell  vs.  State,  33  Vr.  402. 

An  indictment  in  the  statutory  form  that 
the  defendant  did  wilfully,  feloniously  and 
with  malice  aforethought  kill  and  murder 
the  deceased,  is  a  sufficient  indictment  where 
the  killing  is  of  a  police  officer.  It  is  not 
necessary  that  the  indictment  should  eon- 
tain  the  allegation  that  the  deceased  was  a 
police  officer. — Brown  vs.  State,  33  Vr.  666. 

In  an  indictment  for  obtaining  goods  by 
false  pretences,  the  description  of  the  goods 
as  "a  large  amount  of  dry  and  fancy  goods 
of  the  value  of  twenty-seven  hundred  dol- 
lars," is  too  indefinite. — State  vs.  Appleby, 
34  Vr.  526. 

In  an  indictment  for  an  offence,  whether 
created  by  statute  or  otherwise,  the  facts 


constituting  such  offence  must  be  sef  out 

with  clearness  and  certainty  sufficient  for 
identification,  in  order  that  the  accused 
may  meet  the  charge  intelligently  and  may 
be  able  to  plead  a  conviction  or  acquittal 
in  bar  of  any  subsequent  proceedings. — 
State  vs.  Spear,  34  Vr.  179. 

Correct  criminal  pleading  of  a  statutory 
offence  does  not  require  a  negative  aver- 
ment that  the  defendant  is  within  an  ex- 
cepted class,  unless  the  exception  be  in  the 
enacting  clause  of  the  statute;  if  it  be  in  a 
separate  clause  or  in  a  subsequent  statute, 
it  is  a  matter  of  defence. — Mayer  vs.  State. 
34.  Vr.  35.     See  35  Id.  323. 

An  indictment  for  a  statutory  offence 
need  not  contain  an  averment  that  the  de- 
fendant is  not  within  an  excepted  class, 
unless  the  exception  is  found  in  the  enact- 
ing or  prohibitory  clause  of  the  act;  if  it  is 
found  in  a  separate  substantive  clause,  or 
in  a  subsequent  statute,  and  is  not  an 
essential  part  of  the  description  of  the 
offence,  it  is  matter  of  defence. — Mayer  vs. 
State,  35  Vr.  323. 

It  is  unnecessary  in  such  an  indictment 
to  recite  a  public  statute  on  -which  it  is 
founded,  but  where  it  is  recited  with  a 
material  variance,  and  the  indictment  con- 
cludes with  the  words,  "contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided."  without  referring  to  the  recited 
statute,  the  recital  may  be  rejected  as  sur- 
plusage, and  a  trial  thereunder  be  held 
regular. — Ibid. 

An  indictment  in  the  statutory  form  by 
implication  charged  all  the  facts  which  at 
common  law  were  necessary  to  be  set  forth 
to  constitute  the  crime,  and  the  defendant 
is  not  thereby  deprived  of  any  right  under 
the  constitutional  provision  "that  in  all 
criminal  prosecutions  th  eaccused  shall  be 
informed  of  the  nature  and  cause  of  the 
accusation." — State  vs.  Thomas,  35  Vr.  532. 

An  indictment  for  embezzlement  which 
conforms  to  the  exact  requirements  of  the 
statute  and  charges  the  crime  in  the  lan- 
guage of  the  statute,  is  good. — State  vs. 
Reynolds,  36  Vr.  424. 

As  a  general  rule,  an  indictment  which 
charges  a  defendant  with  neglecting  to  per- 
form a  public  duty,  should  show  how  that 
duty  arises. — State  vs.  Haddonfield  and 
Camden  Turnpike  Co.,  36  Vr.  97. 

An  indictment  for  a  statutory  offence 
should  negative  a  provision  in  the  statute 
which  creates  an  exception  to  its  prohibition, 
when  the  exception  is  found  in  the  enacting 
or  the  prohibitory  clause  of  the  act. — State 
vs.  Marks,  36  Vr."  84. 

Section  66  of  the  revised  Crimes  act 
(Pamph.  L.,  189S,  p.  812)  makes  it  unlawful 

"for  any  person,  without   license  for  that 
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purpose  first  had  and  obtained,  to  sell,  or 
permit  to  be  sold,  any  vinous,  spirituous  or 
malt  liquors,  wine,  rum,  gin,  brandy  or 
other  ardent  spirits,  or  any  composition  of 
which  any  of  the  said  liquors  shall  form  the 
chief  ingredient,  except  such  as  shall  be 
compounded  and  intended  to  be  used  as  a 
medicine,  by  less  measure  than  one  quart." 
HELD,  that  the  exception  contained  in 
the  statutory  provision  relates  only  to 
compositions  of  which  one  or  more  of  the 
liquors,  specified  in  the  earlier  part  of  the 
enactment,  form  the  chief  ingredient. — Ibid. 

An  indictment  for  obtaining  money  by 
the  false  pretence  that  a  certain  lot  of  land 
was  unencumbered,  should  negative  the 
pretence  by  stating  the  encumbrance  which 
existed;  but  a  general  averment,  that  the 
pretence  was  false,  will  be  deemed  sufficient 
after  verdict. — State  vs.  Luxton,  36  Vr.  605. 

It  is  not  necessary  to  allege  in  an  in- 
dictment that  the  corporation  whose  prop- 
erty it  is  claimed  has  been  embezzled  is 
entitled  to  do  business  in  this  state,  nor  is 
it  a  defence  to  the  indictment  that  the 
corporation  has.  failed  to  file  the  certificate 
required  by  law  to  authorize  it  to  do  busi- 
ness in  this  state. — State  vs.  Reynolds,  36 
Vr.  424. 

It  is  not  necessary  to  allege  in  the  indict- 
ment that  a  demand  has  been  made  for  the 
money  alleged  to  have  been  embezzled. — 
Ibid. 

Nor  is  it  necessary  to  allege  in  an  indict- 
ment that  the  defendant  took  or  converted 
the  money  to  his  own  use  with  intent  to 
defraud;  if  the  indictment  charges  in  the 
language  of  the  statute  that  he  "fraudu-  ' 
lently  converted  the  money  to  his  own  use," 
that  is  sufficient.  "Fraudulently"  and 
"with  intent  to  defraud,"  are  used  inter- 
changeably in  our  Crimes  act,  and  have 
the  same  meaning. — Ibid. 

A  count  in  an  indictment  in  the  statutory 
form  (Pamph.  L..  189S,  p.  879),  charging 
that  the  accused  "Wilfully,  feloniously,  de- 
liberately and  of  his  malice  aforethought 
did  kill  and  murder,  contrary  to  the  form 
of  the  statute,"  &c,  is  a  sufficient  indict- 
ment for  killing  an  officer  in  the  execution 
of  his  office.  It  is  not  necessary  that  it 
should  contain  an  allegation  that  the  de- 
ceased was  an  officer. — Bullock  vs.  State, 
36  Vr.  557. 

In  charging  a  violation  of  section  6S  of 
our  Crimes  act,  it  is  sufficient  to  describe 
the  liquors  sold,  &c,  as  "spirituous,  vinous, 
mall  and  intoxicating,"  State  vs.  Fox,  1 
Harr.  1 52,  distinguished. — State  vs.  Far- 
num.  37  Vr.  397. 

An  allegation,  in  an  indictment,  of  the 
sale  of  spirituous,  vinous  and  malt  liquors 
contrary  to  law,  is  equivalent  to  an  allega- 
tion of  the  salt'  of  intoxicating  liquors  con- 
trary to  law,  within  the  requirement  of 
section  74  of  the  Criminal  Procedure  act. — 
Stat.'  vs.  Reily,  37  Vr.  399. 


An  indictment  of  a  public  officer,  under 
section  170  of  the  Crimes  act  of  L898 
(Pamph.  L.,  p.  794),  for  refusal  to  deliver 
money,  books,  papers  or  other  property  to 
his  successor  or  other  person  authorized  by 
law  to  receive  the  same,  must,  in  order  to 
be  valid,  state  the  facts  that  make  such  sec- 
tion operative  and  disclose  the  right,  of  the 
demandant  to  the  delivery  of  something 
specifically  demanded  and  sufficiently  de- 
scribed.— State  vs.  Bartholomew,  38  Vr. 
382. 

An  indictment  for  neglect  of  public  duty 
must  set  forth  the  special  circumstance's  out 
of  which  the  duty  would  arise  unless  the 
duty  is  imposed  by  a  law  of  which  the 
courts  take  judicial  cognizance. — State  vs. 
Middlesex  and  Somerset  Traction  Co.,  38 
Vr.  14. 

An  indictment  for  compounding  a  crime 
should  distinctly  aver  that  the  ■  crime 
charged  to  have  been  compounded  had  been 
committed  and  should  set  it  forth  with  such 
particularity  as  will  enable  the  accused  to 
make  preparation  for  rebutting  that  ele- 
ment of  the  charge. — State  vs.  Leeds,  39 
Vr.  210. 

Where,  in  an  indictment  for  obtaining 
money  under  false  pretenses,  the  represen- 
tations alleged  consist  of  a  series  of  inter- 
dependent statements,  the  allegation  of 
falsity  must  not  be  negatively  pregnant, 
but  sufficiently  certain  and  specific  to  ena- 
ble the  person  charged  to  intelligently  pre- 
pare his  defence. — State  vs.  Murphy,  39  Vr. 
235. 

In  an  indictment  charging  the  defendant 
with  the  offence  of  nuisance  caused  by  the 
carrying  on  of  an  offensive  trade  within  a 
city,  the  pleader  is  not  required  to  designate 
the  place  where  the  offence  was  committed 
further  than  to  allege  that  it  was  committed 
within  the  city  and  county  over  which  the 
court  has  jurisdiction. — State  vs.  Uvalde 
Asphalt  Paving  Co.,  39  Vr.  512. 

The  pleader  is  required,  however,  to  set 
forth,  with  reasonable  certainty,  the  essen- 
tial ingredients  of  the  offence,  including 
averments  showing  that  the  nuisance  was 
a  public  one,  and  that  its  noisome  effects 
reached  the  public  highways  or  dwelling- 
houses  of  the  citizens  of  the  city. — Ibid. 

Where  it  is  charged  that  by  reason  of 
the  noxious  and  unwholesome  exhalations 
emitted  from  the  building  within  the  city 
and  carried  bj'  the  wind  in,  over  and  upon 
the  city,  the  air  therein  was  rendered  cor- 
rupt and  very  insalubrious,  it  will  be 
assumed  without  further  averment,  that 
the  nuisance  existed  near  the  highways  and 
dwellings  of  the  city. — Ibid. 

A  count  charging  that  the  offensive    1 1 
is  being  conducted  in.  upon  and  about   a 
certain  building  and  other  structures  in  the 
said  city  of  J.  C,  operated,  managed  and 
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controlled  by  the  defendant,  there  situate 
and  near  divers  public  streets  and  highways 
known  as  G.  street  and  E.  street,  in  said 
city,  and  also  near  the  dwelling-hou  e  oi 
divers  good  citizens  of  the  Btate,  then  and 
there  inhabited  by  good  citizens  of  the 
state,  was  held  a  sufficient  averment  of 
the  location  and  public  character  of  the 
nuisance. — Ibid. 

Where  the  defendant  was  charged  as 
treasurer  of  the  borough  of  D.,  instead  of 
collector  of  D.,  the  latter  being  his  official 
title,  it  appearing  that  under  the  borough 
laws  the  collector  was  required  to  act  as 
treasurer  of  the  borough  and  as  such  to 
collect,  have,  hold  and  receive  all  moneys 
raised  by  taxation,  &c,  the  indictment  was 
held  sufficient,  in  view  of  the  provision  of 
the  Criminal  Procedure  act,  which  forbids 
the  reversal  of  a  judgment  on  an  indictment 
for  any  defect  therein  except  such  as  may 
have  prejudiced  the  defendant  in  maintain- 
ing his  defence  upon  the  merits.  In  an 
indictment  for  a  statutory  crime,  it  is  suffi- 
cient to  charge  it  in  the  words  of  the  statute 
without  other  statement  of  facts,  when  the 
offence  is  thereby  described  without  ambig- 
uitv  or  uncertainty. — State  vs.  Bartholo- 
mew, 40  Vr.  160. 

It  is  sufficient  in  such  indictment  to 
charge  the  embezzlement  to  be  of  money 
without  specifying  any  particular  coin  or 
valuable  security.  Value  need  not  be  stated 
except  where  it  is  the  essence  of  the  offence, 
(Pamph.  L.,  1898,  pp.  878,  882).— Ibid. 

In  an  indictment  under  section  17.1  "f  the 
Crimes  act  (Pamph.  L.,  1898,  p.  842)  for 
publishing  a  false  statement  with  intent  to 
induce  any  person  to  entrust  property  to  a 
body  corporate,  it  is  not  necessary  to  aver 
the  particular  person  who  was  to  be  or  was 
influenced  by  the  statement. — State  vs. 
Ware,  42  Vr.  53. 

An  indictment  for  a  statutory  offence 
need  not  contain  an  averment  that  the 
defendant  is  not  within  an  excepted  class, 
unless  the  exception  be  found  in  the  enact- 
ing or  prohibitory  clause.  If  it  be  found 
in  a  separate  substantive  clause,  and  is  not 
an  essential  part  of  the  description  of  the 
offence  it  is  matter  of  defence. — State  vs. 
Price,  42  Vr.  249. 

An  indictment  for  the  statutory  offence 
of  carnal  abuse  on  a  woman-child  unfler  the 
age  of  sixteen  years  is  not  vitiated  by  add- 
ing to  the  words  "did  unlawfully  and  car- 
nally abuse"  the  words  "and  then  and 
there  did  unlawfully  have  carnal  knowl- 
edge of  the  body"  of  the  said  child;  they 
may  be  rejected"  as  surplusage. — State  vs. 
Cannon,  43  Vr.  46. 

A  charge  in  an  indictment  that  the  de- 
fendant had  been  entrusted  with  money 
necessarily  implied  that  he  had  been  en- 
trusted with  the  care  of  the  money. — State 
vs.  Meeker,  43  Vr.  210. 


The  allegations  in  the  indictment  now 
under  consideration  sufficiently  charge  an 
offence  within  section  175  of  the  Crimes 
act,  (Pamph.  L.,  1898,  p.  794).— State  vs. 
Turner,  43  Vr.  404. 

In  an  indictment  it  is  not  necessary  to 
state  the  name  of  a  person  incidentally 
referred  to  by  it,  unless  the  name  is  one  of 
the  matters  "that  must  be  proved  at  the 
t  rial  or  that  are  required  in  order  to  inform 
the  accused  of  the  nature  and  cause  of  the 
accusation. — State  vs.  Cooney,  43  Vr.  76. 

c.  Misnomer. 

An  indictment,  although  the  defendant 
is  misnamed  therein,  is  a  valid  indictment 
under  article  5  of  the  amended  constitution 
of  this  state,  which  provides  that  "no  per- 
son shall  be  held  to  answer  for  a  criminal 
offence  unless  on  presentment  or  indictment 
of  the  grand  jury." — Hubbard  vs.  State, 
33  Vr.  628. 

The  practice  upon  a  misnomer  of  the 
defendant  in  an  indictment  is  established 
and  regulated  by  section  41  of  the  act  enti- 
tled "An  act  "regulating  proceedings  in 
criminal  cases."  (Gen.  Stat.,  p.  1128).  The 
indictment  shall  not  be  abated  by  such 
misnomer,  but  amended  according  to  truth, 
by  affidavit  or  otherwise,  upon  allegation 
or  plea  of  misnomer,  and  to  such  amended 
indictment  the  defendant  must  plead  as  if 
there  had  been  no  allegation  of  misnomer. 
—Ibid. 

d.  Conclusion. 

The  conclusion  of  an  indictment,  although 
prescribed  by  the  constitution,  is  neverthe- 
less merely  "formal,  and  therefore  the  in- 
dictment in  that  regard  is  subject  to  amend- 
ment under  statutory  authority. — State  vs. 
Mulford,  35  Vr.  518. 

An  indictment  for  a  public  nuisance  need 
not  conclude  formally  "to  the  common 
nuisance  of  all  the  people,"  &c,  if  it  con- 
tain averments  substantially  equivalent 
thereto. — State  vs.  Middlesex  and  Somer- 
set Traction  Co.,  38  Vr.  14. 

e.  Joinder  of  Counts. 

When  counts  in  an  indictment  are  joined 
for  offences  different,  but  not  positively 
repugnant  and  a  general  verdict  of  guilty 
is  rendered,  the  correct  practice  is  to  sen- 
tence on  the  count  containing  the  charge 
of  the  highest  crime,  but  the  sentence  must 
not  exceed  that  which  may  lawfully  be  im- 
posed for  such  crime. — State  vs.  Dugan,  36 
Vr.  65.     A.  Id.  684. 

f.  Amendment. 

The  fact  that  the  grand  jury  was  sworn 
in  the  quarter  sessions,  in  the  absence  of 
the  justice  of  the  supreme  court  pursuant 
to  statute,  and  that  the  caption  of  an  in- 
dictment returned  by  it  was  entitled  in  the 
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"  oyer  and] terminer"  when  the  grand  jury 
was  subsequently  received  by  the  justice  of 
the  supreme  court  and  the  judge  of  the 
common  pleas,  and  a  rule  was  entered  in 
the  minutes  of  the  oyer,  ruling  the  said 
indictment  down  to  the  quarter  sessions, 
will  not  be  considered  as  plenary  evidence 
of  the  fact  that  the  indictment  was,  as  a 
matter  of  fact,  returned  into  the  oyer,  when 
the  record  shows  that  the  return,  signed  by 
the  foreman,  "The  bills  herewith  presented 
are  true  bills,"  was  entered  in  the  quarter 
sessions  minutes.  The  error  in  the  caption 
is  amendable  if  brought  to  the  attention  of 
the  court  by  the  prosecutor  or  on  a  motion 
to  quash,  and  cannot  be  taken  advantage 
of  after  trial  and  conviction  in  the  quarter 
sessions  on  a  motion  in  an  arrest  of  judg- 
ment. The  forty-fourth  section  of  the 
Criminal  Procedure  act  applies  to  such  a 
case. — State  vs.  Goldman,  36  Vr.  394. 

Section  44  of  the  Criminal  Procedure  act 
(Pamph.  L.,  1898,  p.  881),  is  not  to  be  con- 
strued to  permit  an  amendment  of  an  in- 
dictment which  fails  to  charge  any  crime. 
Such  an  amendment  would  be  in  violation 
of  the  defendants'  constitutional  right  not 
to  be  held  to  answer  to  a  criminal  offence 
unless  on  the  indictment  of  the  grand  jury. 
State  vs.  Twining,  42  Vr.  388. 

An  indictment  which  charged  a  conver- 
sion of  property  of  a  corporation  to  the  use 
of  the  defendants  and  the  corporation, 
failed  to  charge  any  crime,  and  the  trial 
court  could  not  legally  amend  it  so  as  to 
charge  a  conversion  to  the  use  of  the  de- 
fendants alone. — Ibid. 

When  upon  the  trial  of  a  person  indicted 
for  killing  John  Sonta,  it  was  disclosed  that 
the  name  of  the  person  killed  was  Joseph 
Sonta,  the  trial  court  had  power  under  sec- 
tion 34  of  the  Criminal  Procedure  act  to 
direct  an  amendment  of  the  indictment. — 
State  vs.  Tolla,  43  Vr.  515. 

In  an  indictment  for  the  illegal  sale  of 
intoxicating  liquor,  the  place  of  sale  is  a 
material  incident  of  the  crime  charged;  and 
an  amendment  of  the  indictment,  by  sub- 
stituting therein  another  place  for  that 
named  by  the  grand  jury,  is  not  warranted 
by  provisions  of  section  34  of  the  Criminal 
Procedure  act. — State  vs.  Ham,  43  Vr.  4. 

g.  Duplicity. 

Duplicity  in  an  indictment  is  cured  by  a 
plea  of  guilty. — State  vs.  Farnum,  37  Vr. 
397. 

If  a  count  attempts  to  charge  two  or  more 
offences,  but  charges  only  one  of  them  suffi- 
ciently, it  is  not  double. — State  vs.  Middle- 
sex and  Somerset  Traction  Co.,  38  Vr.  14. 

When  a  single  offence  may  be  committed 
by  many  means  or  in  several  ways,  a  count 
which    charges   its    commission   in   several 


ways  or  by  several  means  that  are  not  re- 
pugnant is  not  double. — Ibid. 

A  count  in  an  indictment  which  charged 
the  defendant  with  obstructing  and  failing 
to  repair  a  highway,  whereby  it  became 
dangerous  for  travel,  is  not  double. — Ibid. 

An  indictment  under  section  167  of  the 
Crimes  act  (Pamph.  L.,  1898,  p.  840),  which 
charges  a  person  holding  an  office  of  public 
trust  with  the  embezzlement  of  "money, 
property  and  securities,"  as  stated  disjunc- 
tively in  the  statute,  is  not  bad  for  duplicity, 
the  rule  being  that  to  state  in  an  indictment 
the  successive  gradations  of  statutory  of- 
fences conjunctively  when  they  are  not 
repugnant  is  allowable. — State  vs.  Barthol- 
omew, 40  Vr.  160. 

h.  Quashing. 

The  general  rule  is  that  courts  will  refuse 
to  quash  an  indictment,  unless  the  reason 
for  quashing  it  is  entirely  clear. — State  vs. 
Ham,  36  Vr.  464. 

The  motions  to  quash  the  indictments  in 
this  case,  four  in  number,  which  were  re- 
moved into  this  court  by  certiorari,  were 
denied  and  the  record  remitted  for  trial. — 
State  vs.  Bartholomew,  40  Vr.  160. 

Aa  indictment  for  attempting  to  defraud 
a  certain  corporation  will  not  be  quashed 
merely  because  the  foreman  of  the  grand 
jury  which  presented  the  indictment  was  a 
stockholder  in  the  corporation,  and  another 
member  of  the  grand  jury  was  a  stock- 
holder and  director  of  the  corporation,  even 
though  the  prosecution  of  the  defendant 
was  authorized  by  a  resolution  of  the  board 
of  directors,  it  not  appearing  that  either 
of  these  grand  jurors  had  taken  any  part 
or  was  actuated  by  any  motive  in  the  pros- 
ecution other  than  such  as  their  public  duty 
required. — State  vs.  Turner,  43  Vr.  404. 

4.  Jurisdiction  of  Courts. 

Where  an  indictment  that  is  within  the 
competence  of  a  court  of  quarter  sessions 
to  try  is  received  in  that  court  and  tried 
therein  without  an  order  of  the  oyer  and 
terminer  and  also  without  objection  by  the 
defendant,  the  irregularity,  if  such  it  be,  is 
one  of  those  imperfections  not  affecting  the 
merits  of  the  defence  for  which  a  judgment 
given  upon  an  indictment  may  not  be  re- 
versed.— Winters  vs.  State,  32  Vr.  613. 

Where  the  record  shows  that  an  indict- 
ment found  in  the  oyer  and  terminer,  by  an 
order  that  court,  has  been  handed  down 
to  the  court  of  quarter  sessions,  for  trial, 
it  is  sufficient  to  give  the  latter  court  juris- 
diction.— State  vs.  Woods,  37  Vr.  458. 

When  it  appears  by  the  record  that  a 
grand  jury  organized  in  the  oyer  has  pre- 
sented indictments  in  the  quarter 
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it  will  be  assumed,  in  the  absence  of  proof 
to  the  contrary,  that  there  was  not  any 
justice  of  the  supreme  court  then  present 
at  the  court   house. —  State  vs.   Turner,   43 

Vr.  404. 

5.  Right  to  Separate  Trial. 

\\  here  several  accused  are  indicted  jointly 
the  court  in  its  discretion,  may  order  that 
they  be  tried  separately.  Hoc-el  vs.  State, 
33  Vr.  216. 

It  is  within  the  discretion  of  the  trial 
court  to  grant  separate  trials  where  two  are 
jointly  indicted,  and  also  to  admit  the  evi- 
dence of  a  witness  under  twelve  years  of 
age.— State  vs.  Baum,  35  Vr.  410. 

The  fact  that  the  state  intended  to  intro- 
duce statements  of  two  or  three  defendants 

indicted  jointly  with  the  applicant  for  min- 
der and  which  were  not  evidential  of  the 
guilt,  of  the  applicant,  deemed  sufficient 
ground  upon  which  to  grant  a  separate  trial 
to  the  applicant. — State  vs.  Kerr.  24  X.  J. 
L.  J.  435. 

6.  Arrest. 

At  common  law  a  peace  officer  has  a 
right  to  arrest  without  warrant  one  whom 
he  suspects  to  be  guilty  of  felony,  although 
it  afterward  appears  that  no  felony  was 
committed,  provided  that  he  has  reason- 
able cause  to  suspect  that  the  person  ar- 
rested has  committed  a  felony. — Brown  vs. 
State,  33  Vr.  666. 

A  person  may  be  arrested  by  an  officer 
acting  in  good  faith  without  a  warrant,  who 
has  created  facts  and  circumstances  giving 
the  officer  reasonable  cause  to  suspect  him  of 
being  guilty  of  any  such  offence,  and  killing 
the  officer  in  resisting  such  arrest  or  in  at- 
tempting to  escape  therefrom  is  murder, 
though  no  such  offence  was  in  fact  commit- 
ted.—Ibid. 

7.  Review. 

When,  upon  a  writ  of  error  in  a  criminal 
case,  the  plaintiff  in  error  procures  to  be 
returned  the  "entire  record  of  the  proceed- 
in^-."  as  permitted  by  the  supplement  to 
the  Criminal  Procedure  act,  approved  May 
9th.  1S94.  (Gen.  Stat.,  p.  1154.  sec.  170)— 
Quaere.  Whether  the  reviewing  court 
should  reverse  for  an  error,  which,  if  all  the 
proceedings  were  not  before  it.  the  court 
would  pronounce  capable  of  prejudicing  the 
accused  in  maintaining  his  defence  on  the 
merits,  but  which  is  shown  by  the  proceed- 
ings before  it  not  to  have  had  any  preju- 
dicial effect.— Clifford  vs.  State.  32  Vr.  217. 

When  a  convicted  person  elects  to  bring 
up  with  his  writ  of  error  the  entire  record 
of  proceedings  at  the  trial  and  specifies  as  a 
cause  for  relief  or  reversal  that  he  has  suf- 
ered  manifest  wrong  or  injury  by  the  ad- 


iiie-  en  iii  i  '..chin  ,.  ,  ,i  .i  tatemenl  made  by 
him.  offered  bj  the  state  and  tending  to 
prove  guilt,  the-  reviewing  court  must  con- 
sider the  evidence  preliminarily  laid  before 

the  trial  court  and  it-  finding  of  facts 
thereon.  If  such  evidence,  though  perti- 
nent to  support  such  finding,  i-  insufficient 
in  weight  to  justify  the  finding  it  may  be 
determined  that  wrong  or  injury  i 
done  by  it-  admif  ion.  Quaere.  Whether 
this  review  is  required  where  no  -m 
iia -  I"  en  specified  as  required  by  section  137 
of  the  Criminal  Procedure  act  of  1898,  and 
the  case  only  shows  an  exception  to  the 
admission  of  the  statement  in  evidence  and 
an  assignment  of  error  thereon. — state  v-. 
Young.  38  Vr.  223. 

The  question  suggested  not  having  been 
raised  or  argued  i-  not  decided,  but  in 
favor  em  vitae.  it  is  assumed  that  the  ob- 
jection to  the  admission  in  evidence  of  the 
statement  requires  a  review  of  the  evidence 
before  the  trial  court  in  its  preliminary 
examination,  and  such  review  having  been 
made,  the  finding  that  tie-  statement  ad- 
mitted was  voluntary,  was  not  only  sup- 
ported by  evidence,  but  by  such  a  prepon- 
derance of  evidence  that  no  other  conclu- 
sion could  have  been  reached. — Ibid. 

Upon  a  writ  of  error  to  review  a  judgment 
in  a  criminal  case,  the  court  will  only  con- 
sider such  matters  as  have  been  called  to 
the  attention  of  the  state  either  by  assign- 
ment of  error  or  specification  of  causes;  and 
a  general  exception  to  a  charge  is  only 
available  when  error  is  assigned  upon  the 
objectionable   portions. — State   vs.    Shutts, 

40  Vr.  206. 

Under  section  136  of  the  Revised  Crimi- 
nal Procedure  act  (Pamph.  L.,  1898,  p.  866), 
tin-  denial  of  a  matter  of  discretion  is  ground 
for  reversal  of  the  judgment  of  conviction, 
on  writ  of  error  brought  by  the  defendant; 
but  only  when  it  appears  that  the  plaintiff 
in  error  suffered  manifest  wrong  or  injury 
thereby.  Therefore,  where  the  course  of  a 
trial  shows  that  the  granting  of  a  bill  of 
particulars  on  an  indictment  for  embezzle- 
ment would  not  have  aided  the  defence 
made  to  the  charge,  the  denial  of  a  motion 
therefor  will  not  work  a  reversal. — State 
vs.  Hatfield.  37  Vr.  443.     A.  38  Id.  354. 

In  order  to  obtain  a  review  of  the  entire 
record  of  the  proceedings  had  upon  the 
trial  of  a  criminal  cause  pursuant  to  sections 
136  and  137  of  the  Criminal  Procedure  act 
(Pamph.  L..  1S9S,  p.  915),  it  must  appear 
by  the  certificate  of  the  trial  judge,  annexed 
thereto,  that  such  entire  record  of  the  pro- 
ceedings has  been  returned  with  the  writ 
of  error. — State  vs.  Hendrick  and  Stanton, 

41  Vr.  41. 

When  one  convicted  of  crime  desires  this 
extended  review  he  must  procure,  to  be 
returned  with  the  writ  of  error,  the  entire 
record  of  the  proceedings  at  the  trial,  and 
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by  the  provisions  of  section  137  he  must 
specify  flic  causes  therein  relied  upon  for 
relief  or  reversal  under  the  act.  The  speci- 
fication of  causes  must  lie  filled  in  the  ease 
in  the  reviewing  court,  and  a  copy  served 
upon  the  official  representative  of  the  pro- 
secution in  the  time  prescribed  by  section 
137.— State  vs.  Lyons,  41  Vr.  635. 

The  review  of  the  refusal  of  the  com -t  to 
discharge  a  defendant  under  trial  upon  an 
indictment,  or  to  direct  a  verdict  of  not 
guilty  at  the  close  of  the  state's  case,  per- 
mitted and  required  by  section  137  of  the 
Criminal  Procedure  act  of  1S98,  brings  into 
question  only  whether  there  were  then  pre- 
sented facts  proper  to  be  submitted  to  the 
jury  in  respeot  to  the  charge  contained  in 
the  indictment. — State  vs.  Jaggers,  42  Vr. 
281. 

One  convicted  of  crime  sued  ont  a  writ 
of  error  to  review  the  judgment  of  con- 
viction, and  procured  the  return  with  the 
writ,  not  only  of  bills  of  exceptions,  but 
of  the  entire  record  of  the  proceedings  at 
the  trial,  as  permitted  by  section  136  of  the 
Criminal  Procedure  act  of  1898.  He  as- 
signed errors,  but  did  not  file  or  serve  any 
specification  of  causes  for  relief  or  reversal, 
as  required  by  section  137  of  that  act. 
HELD,  that  upon  the  objection  of  the  repre- 
sentative of  the  state,  the  plaintiff  in  error 
must  be  confined  to  his  bills  of  exceptions 
and  the  assignments  thereon. — State  vs. 
Miller,  42  Vr.  527. 

The  exercise  .if  a  judicial  discretion  at  a 
criminal  trial  is  not  subject  to  review  on 
error,  except  in  cases  where  the  defendant 
has  (in  the  words  of  our  statute)  "suffered 
manifest  wrong  or  injury  *  *  *  in  the 
denial  of  any  matter  by  the  court  which 
was  a  matter  of  discretion,"  and  in  this 
statute  denial  implies  request. — State  vs. 
Valentina,  42  Vr.  552. 


8.  Sentence. 

In  cases  covered  by  section  192  of  the 
Ciimes  act  and  paragraphs  169  and  216  of 
Criminal  Procedure,  an  order  made  by  the 
court  when  sentencing  a  convict  to  im- 
prisonment at  hard  labor  for  the  term  of 
one  year,  that  the  imprisonment  shall  be 
served  in  the  state  prison,  forms  no  part  of 
the  judgment  proper,  and  if  unlawful  may 
be  annulled  on  error  without  impairing  the 
judgment  itself. —  Bindernagle  vs.  State,  32 
Vr.  259. 

The  designation  of  the  place  of  imprison- 
ment forms  no  part  of  the  judgment  or 
sentence  of  the  court. — Mansfield  vs.  Moore, 
21  N.  J.  L,  J.  54. 

Imprisonment  consists  in  the  confine- 
ment of  the  offender  in  the  prison  to  which 
he  is  committed,  and  in  his  subjection  to 


the  discipline  appointed  for  such  pri  

during  the  period  expressed  in  the  sentence. 

Neither  the  keeper  nor  the  inspectors  of 
the  state  prison  of  this  state  can  inflict 
corporal  punishment  upon,  a  convict,  and 
corporal  punishment  by  our  statute  is  not 
limited  to  blows  or  stripes  or  the  like;  it 
prohibits  the  infliction  of  bodily  pain  or 
torture. 

The  punishments  which  the  warden  of 
a  emmty  jail  or  workhouse  may  inflict  are 
limited  "to  those  permitted  by  statute.  The 
punishments  allowed  pointed  out. 

Keepers  or  wardens  are  liable  for  any 
offence  committed  as  any  other  persons  for 
criminal  acts.      Anon. — 22  N.  J.  L.  J.  376. 


9.  Habeas  Corpus. 

On  habeas  corpus,  where  it  appears  by 
the  return  and  the  facts  that  the  person 
indicted  is  in  custody,  upon  a  writ  of  capias 
issued  upon  the  indictment,  and  that  he 
is  the  person  as  defendant  actually  in- 
dicted, although  misnamed  in  the  indict- 
ment, and  his  application  is  for  a  discharge 
merely  because  of  such  misnomer,  the  mat- 
ter will  be  heard  as  if  a  plea  or  allegation 
of  misnomer  had  been  made  under  t  lu- 
st at  ute  in  the  court  in  which  the  indictment 
has  Keen  presented,  and  a  motion  to  amend 
according  to  the  truth  of  such  plea  or  alle- 
gation, and  his  discharge  will  be  refused. — - 
Hubbard  vs.  State,  33  Vr.  628. 


10.  Reprieve. 

The  granting  of  a  reprieve  and  the  fixing 
of  a  day  for  the  execution  of  a  convicted 
criminal  is  by  the  common  law  a  judicial 
power,  and  cannot  be  exercised  by  tin-  gov- 
ernor or  person  administering  the  govern- 
ment, except  in  so  far  as  it  is  expressly  per- 
mitted by  the  constitution. — Clifford  vs. 
Heller.  34  Vr.  105. 

The  constitution  bestows  upon  the  execu- 
tive department  the  power  to  reprieve,  but 
limits  the  exercise  of  that  power  to  a  period 
of  ninety  days  after  conviction,  which 
means  ninety  days  after  sentence  in  the 
court  below.  As  an  incident  to  this  grant- 
ed power,  the  executive  department  may 
direct  the  execution  to  be  proceeded  with 
within  the  ninety  days,  and  in  that  event 
the  execution  takes  place,  not  by  force  of 
the  executive  warrant,  but  in  virtue  of  the 
judgment  of  the  court. — Ibid. 

After  the  lapse  of  the  ninety  days  the 
power  of  the  executive  department  in  this 
respect  ceases.— Ibid. 

The  interlocutory  proceedings  of  a  court 
of  quarter  sessions  upon  a  valid  indictment 
should  not  be  brought  into  the  supreme 
court  for  review  before  final  judgment.— 
State  vs.  Ham.  36  Vr.  464. 
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11.  Convictions. 

A  party  indicted  for  a  crime  may  be  con- 
victed of  any  offence  of  a  lower  degree  pro- 
vided such  lower ^ffence  i-  included  within 
the  description  in  the  indictment,  without 
regard  to  the  question  whether  it  was  or 
in.t  technically  a  felony,  State  vs.  John- 
son 1  Vr.  185,  followed.  State  \ 
Thomas,  35  Vr.  532.     See  36  Id.  .598. 

On  trial  of  an  indictment  for  obtain 
ing  money  by  false  pretence,  ii  is  error  to 
permit  the  jury  to  convict  for  falsity  not 
alleged  in  the  -indictment. — State  vs.  Riley, 
36  Vr.  624. 

Under  the  laws  of  this  stair  a  person 
indicted  for  a  crime  may  be  convicted  of 
any  offence  of  a  lower  degree,  provided  such 
lower  offence  is  necessarily  included  in  the 
higher  one  charged  in  the  indictmenl 
Stale1  vs.  .lacksnn  and  Kinsinger,  36  Vr. 
105. 

On  an  indictment  for  manslaughter, 
framed  under  section  36  of  the  Criminal 
Procedure  ad  (Pamph.  L.,  isms.  p.  866), 
which  charged  only  that  the  defendant  did 
"feloniously  kill  and  slay"  the  deceased 
a  conviction  for  assault  and  battery  cannot 
be  supported-  State  vs.  Thomas,  36  Vr. 
598. 

Where  two  defendants  are  tried  together 
upon  an  indictment  charging  that  they,  with 
many  other  persons  unknown,  committed  a 
riot,' and  the  defendants  are  severally  con- 
victed, a  trial  error  that  affects  only  one 
of  the  defendants  will  not  work  a  reversal 
of  the  conviction  as  to  the  other  defen- 
dant.—State  vs.  MacQueen,  40  Vr.  522. 

The  provisions  of  section  136  of  the  Re- 
vised Criminal  Procedure  act  of  1898  en- 
large the  privilege  and  right  of  one  con- 
victed of  crime  to  question  the  propriety  of 
his  conviction  beyond  the  limits  of  the 
privilege  and  right  previously  conferred  or' 
a  review  of  errors  assigned  upon  the  record 
or  upon  exceptions  duly  taken  and  allowed. 
It  does  not  supersede  a  review  of  matters 
reviewable  upon  assignments  of  error. — 
State  vs.  Lyons.  41  Vr.  635. 

A  judgment  upon  a  conviction  will  not 
he  reversed  because  of  a  bad  count  in  the 
indictment  where  the  indictment  contains  a 
good  count,  and  the  penalty  imposed,  is 
authorized  by  law  for  conviction  upon  the 
good  count.— State  vs.  Mount.  43  Vr.  365. 

12.  Irregularity. 

In  a  criminal  prosecution  mere  irregu- 
larity of  procedure,  which  is  not  objected 
to  until  after  conviction  and  sentence,  af- 
fords no  ground  for  reversal  of  the  judg- 
ment.— State  vs.  Polhemus,  36  Vr.  387. 


13.  New  Trial. 

The  denial  by  a  court  of  oyer  and  terminer 
of  a  new  trial  in  a  criminal  case  is  not  re- 
viewable under  the   provisions  ol 
L36  of  tl, e  Criminal  Procedure  act  of  1898. 

stair  vs.  Van  Stavern,  38  Vr.  235. 

14.  Demurrer  and  Plea. 

A  -ingle  demurrer  or  plea  to  two  or  more 
separate  indictments  is  irregular  and  will  be 
stricken  out. — State  vs.  Bartholomew,  40 
Vr.  160. 

15.  Bail. 

(in  an  application  for  bail  made  by  a 
defendant  charged  with  homicide  on  the 
groimd  that  the  indictment  was  not  tried 
within  two  terms  (Gen.  Stat.  p.  1133,  sec. 
65),  it  was  also  incumbent  on  him  to  show 
that  the  cause  that  led  the  court  of  oyer 
and  terminer  to  continue  the  indictment 
was  not  a  just  cause." — State  vs.  Shaw,  21 
N.  J.  L.  J.  209. 

16.  Failure  to  Prosecute. 

After  the  first  two  terms  have  passed. 
the  court  may  discharge  the  defendant 
from  imprisonment  or  from  bail,  or  it  may 
fix  a  time  for  trial  absolutely,  empanel  a 
jury,  and  if  the  state  then  does  not  move 
the  trial  and  present  the  evidence  to  the 
jury,  the  court  can  then  direct  a  verdict 
of  acquittal,  but  such  discharge  or  acquittal 
cannot  be  so  directed  until  after  the  first 
two  terms  have  passed. — State  vs.  Noonan 
&  Simpson.  21  N.  J.  L.  J.  53. 

The  court,  until  the  second  term,  cannot 
dismiss  the  indictment,  or  discharge  the 
defendant  from  it.  nor  can  it  non  pros  the 
indictment,  nor  dispose  of  it  in  any  way 
until  after  the  first  two  terms  have  passed. 
—Ibid. 

If  at  the  time  fixed  for  the  trial  the  state 
does  not  choose  to  move  the  indictment 
against  the  defendant,  the  court,  unless  the 
term  at  which  it  is  presented,  and  the  fol- 
lowing term  have  passed,  has  no  power  to 
compel  the  state  to  proceed.  If  the  state 
does  not  move  it.  the  power  of  the  court  is 
at  an  end. — Ibid. 

The  power  of  the  court  under  the  statutes. 
over  any  criminal  indictment  in  this  state 
during  the  first  two  terms  after  it  is  pre- 
sented, including  the  term  in  which  it  is 
presented  to  the  court  by  the  grand  jury, 
is  to  fix  a  time  for  the  trial  thereof  on  the 
application  of  the  state  or  defendant,  or  to 
!»•  ready  to  try  it  when  the  state  moves  it. 
or  to  postpone  it  upon  the  application  of 
the  defendant. — Ibid. 

Sec.  53  of  the  Criminal  Procedure  act 
(Pamph.    L..    1S9S,   p.   885)     requiring   an 
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indictment  to  be  tried  at  the  term  in  which 
issue  is  joined,  or  the  term  after,  has  no 
application  where  one  trial  resulting  in  a 
disagreement  took  place  within  the  terms 
prescribed  by  said  section.  In  that  case 
the  matter  is  left  with  the  discretion  of  the 
court. — State  vs.  Simpson  &  Noonan,  22 
N.  J.  L.  J.  72. 


V.  CONFESSIONS. 

Before  a  confession  made  by  a  prisoner 
charged  with  crime,  to  an  officer  in  whose 
custody  he  is  upon  that  charge,  can  be  re- 
ceived in  evidence,  it  must  be  shown  that 
the  confession  was  voluntary,  and  this  pre- 
liminary examination  is  for  the  court  and 
comprises  a  mixed  question  of  law  and  of 
fact.— Roesel  vs.  State,  33  Vr.  216. 

A  confession  by  an  accused  to  one  in 
authority,  to  be  admitted  in  evidence,  must- 
be  voluntary.  By  this  is  meant  that  the 
confession  must  not  be  extorted  by  threats 
or  obtained  by  any  direct  or  implied  prom- 
ises. A  confession  obtained  either  by  the 
flattery  of  hope  or  by  the  impressions  "f 
fear  is  not  admissible  evidence. — Ibid. 

The  promise  or  hope  excited  must  relate 
to  some  benefit  to  be  derived  by  the  prisoner 
in  the  criminal  prosecution. — Ibid. 

The  ground  on  which  confessions  made 
by  a  party  accused  under  promises  of  favor 
or  threats  of  injury  are  excluded  as  incom- 
petent, is  not  because  any  wrong  is  done 
to  the  accused  in  using  them,  but  because 
he  may  be  induced  by  the  pressure  of  hope 
or  fear  to  admit  facts  unfavorable  to  him 
without  regard  to  their  truth. — Ibid. 

Though  it  is  necessary  to  the  admissibil- 
ity of  a  confession  that  it  should  have  been 
voluntarily  made — that  is,  that  it  should 
have  been  made  without  the  pressure  of 
hope  or  fear  from  persons  having  authority 
yet  it  is  not  necessary  that  it  should  have 
been  the  prisoner's  own  spontaneous  act. — 
Ibid. 

That  the  accused  was  in  confinement  or 
imprisonment  under  an  accusation  of  hav- 
ing committed  the  murder  at  the  time  of 
making  his  statement,  will  not  of  itself  ex- 
clude it  from  being  used  as  evidence,  nor 
will  such  confession  be  excluded  by  the 
fact  that  it  was  elicited  by  questions  put 
to  the  prisoner,  no  threats  or  promises  being 
used.  In  all  such  cases  the  situation  of  the 
prisoner  and  the  manner  in  which  the  con- 
fession was  obtained,  are  a  legitimate  sub- 
ject of  comment  before  the  jury,  as  the 
circumstances  may  tend  to  impair  the 
credit  to  be  given  to  the  witnesses'  testi- 
mony or  as  tending  to  show  the  untruthful- 
ness of  the  confession. — Ibid. 


On  the  preliminary  examination,  the 
officer  testified  that  he  made  no  threats  and 
no  promises;  that  he  informed  the  prisoner 
that  he  was  an  officer  of  the  court,  and  that 
he  need  not  talk  to  him  at  all  if  he  didn't 
want  to;  that  whatever  he  said  could  be 
used  for  him  or  against  him.  On  the  evi- 
dence offered  on  the  preliminary  examina- 
tion the  trial  court  received  the  confession 
in  evidence.     HELD, — 

1.  That  the  testimony  was  properly  re- 
ceived. 

2.  That  if  the  conduct  of  the  officer  in 
obtaining  the  confession,  was  reprehensi- 
ble no  threats  or  promises  being  used — his 
conduct  in  that  respect  might  have  been 
used  before  the  jury  to  affect  his  credibility 
>>r  the  truthfulness  of  the  confession 

3.  That  the  language  used  by  the  officer, 
"that  whatever  the  prisoner  said  could  be- 
used  either  for  or  against  him,"  did  not. 
exclude  the  confession,  Regina  vs.  Drew^ 
8  Car.  &  P.  140,  disapproved;  Regina  vs. 
Baldry,  2  Den.  C.  C.  430  followed;  Bram, 
vs.  United  States,  18  Sup.  Ct.  182,  discussed. 
—Ibid. 

If  the  accused  contends  that  the  confes- 
sion was  improperly  obtained  testimony  on 
that  subject  may  be  introduced  upon"  the 
preliminary  examination. — Ibid. 

If  there  be  a  conflict  of  evidence  as  to 
whether  the  confession  was  or  was  not 
voluntary,  if  the  court  decides  that  it  was 
admissible,  the  question  may  be  left  to  the 
jury  with  the  direction  that  they  should 
reject  it  if,  upon  the  whole  evidence,  they 
were  satisfied  that  it  was  not  the  voluntary 
act  of  the  defendant. — Ibid. 

The  finding  of  the  trial  court  on  the  ques- 
tion of  fact  that  the  confession  was  volun- 
tary will  not  be  set  aside  unless  the  evidence 
on  its  face  does  not  support  the  conclusion 
upon  which  the  trial  court  based  its  judg- 
ment.— Ibid. 

Upon  the  trial  the  prisoner  was  called  as 
a  witness  in  his  own  behalf,  but  did  not  con- 
trovert the  testimony  of  the  officer  as  to 
his  confession  or  the  circumstances  under 
which  it  was  made,  and  refused  to  submit 
to  a  cross  examination  with  respect  to  his 
connection  with  the  crime.  HELD,  that 
no  issue  on  the  question  of  the  voluntary 
character  of  the  confession  having  been 
presented  to  the  jury,  the  finding  of  the 
trial  court  on  competent  and  pertinent  evi- 
dence, of  the  preliminary  question  on  which 
the  competency  of  the  testimony  of  the  de- 
fendant depended,  would  not  be  set  aside. 
Ibid. 

By  the  common  law,  in  a  civil  case,  if  the 
jury  rendered  a  verdict  in  violation  of  law 
they  were  liable  to  be  punished  by  an  at- 
taint. In  criminal  cases  the  jury  had  a 
right  to  find  a  general  verdict  compounded 
of  the  law  and  fart  without  being  liable  to 
punishment  by  writ  of  attaint.  In  this  re- 
spect only  was  there  any  distinction  between 
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a  jury  in  a  civil  case  and  a  jury  in  a  w  iminal 
case,  the  court  directing  the  jury  in  both 
oases  on  matters  of  law,  leaving  to  the  jury 

the  determination  of  the  matters  of  fact. 
The  maxim  "Ad  questionem  facti  non  re 
spou. lent  judices,"  o  "  \d  questionem  juris 
linn  respondenl  juratores,"  applies  as  well 
i"  criminal  eases  as  tip  civil  ease-.  Sparf 
and  Hansen  vs.  United  Slates,  156  lT.  S. 
51  approved,     ibid. 

The  killing  of  the  deceased  occurred  in 
Red  Bank  on  the  13th  of  November  aboul 
four  o'clock  in  the  afternoon  The  accused 
Bed  and  was  a  nested  in  South  Amboy  aboul 
half-pasl  eleven  the  same  night  by  two 
policemen  of  South  Amboy.  After  the  two 
policemen  had  searched  the  prisoner  and 
put  him  in  jail  one  of  them,  in  the  presence 
Of  other  officers,  said  to  the  prisoner  thai 
lie  had  better  tell  all  about  it,  and  that   it 

would  be  easier  for  him.     It  may  lie  inferred 

from    the   testimony    that    a    confession    was 

made  to  these  officers,  but  was  not  in  evi- 
dence. Subsequently  S.,  the  chief  of  police 
ol  Red  Bank,  went  to  South  Amboy  at 
about  ''our  o'clock  in  the  morning  ami  saw 
the  prisoner.  An  offer  was  made  by  the 
state  of  the  confession  made  to  this  officer. 

The  officer  testified  that  he  cautioned  the 
prisoner  not  to  say  anything,  and  that  after 
the  prisoner  made  a  confession,  which  was 
received  in  evidence.  After  the  examina- 
tion of  witnesses  tin urt,  under  exception, 

permitted  S.  to  testify  to  the  confession 
made  to  him.  The  conduct  of  this  officer 
towards  the  prisoner  was  in  all  respects 
consistent  with  his  duty.  He  was  not  a 
participant  in  the  doings  of  the  other  officers 
or  their  associates,  or  cognizant  of  what 
they  had  done.  HELD,  that  when  once  a 
confession  is  obtained  by  improper  influ- 
ence, or  improper  influence  has  been  used 
a  presumption  arises  that  a  subsequent 
confession  is  prompted  by  like  influence, 
and  such  presumption  must  be  overcome 
before  the  confession  is  competent  to  be 
given  in  evidence;  but  such  presumption 
being  satisfactorily  overcome,  the  evidence 
should  be  received. — Bullock  vs.  State,  36 
Yr.  .-,.',7. 

Whether  the  confession  that  was  received 
in  evidence  was  made  when  the  mind  of  the 
prisoner  was  laboring  under  or  was  free 
from  the  effect  of  the  previous  conduct  of 
the  officers,  was  a  question  of  fact  for  the 
trial  court.  In  deciding  upon  that  propo- 
sition, any  antecedent  hopes  or  fears  that 
might  have  been  engendered  by  the  acts 
of  the  other  officers  ore  to  be  brought  into 
account  by  the  court  in  the  first  instance, 
and  by  the  jury  subsequently,  and  weighed 
as  part  of  the  evidence  on  the  question 
whether  the  subsequent  confession  was  or 
was  not  voluntary. — Ibid. 

A  confession  of  a  prisoner,  made  to  an 
officer,  after  the  following  undisputed  con- 
versation had  with  the  prisoner  before  it 
was   made,   viz.:      "I    told   him   I   was   an 


officer,  asked  him  in  -t  ii  he  I  uew  me    and 

ho     ..iid     'yes,    ie      ought     to    know    oil 

knowed  pretty  near  all  the  police  officers.' 

1    said.    "Well,    1    am    an   officer;   you   don't 
have  to  d  II  me  anything  if  you  don't   want 
to.'      1    gays,    'What    you    tell    me   the-   court 
might   ask   me,'  and  he  -aid.  'Well,  yo 
a  friend  of  mine,  you  don't    lime  to  say  all 

thai   I  tell  you.'"  i-  admissible  in  evi 
on  the  prisoner's  trial  for  murder.      Ii   dot  - 
not    violate   the   rule   established    by    this 
court   iii   Roesel   vs.   State  and   Bullock   vs. 
State.— State  v-.  Hill.  36  \r.  627. 

When  a  confession  of  the  prisoner  is  pro- 
posed to  be  offered  by  the  state  it  is  within 
the  right  of  the  eoun.-el  of  the  prisoner, 
before  the  eon!'  --ion  i-  admitted,  to  exam- 
ine fully  the  witness  who  proposes  to  testify 
to  tin-  confession  as  to  all  the  circumstances 
surrounding  the  alleged  making  of  it. — Ibid. 

The  defence  may  also  call  and  examine, 
to  aid  the  court  in  passing  upon  its  admi.-- 
-iou.  independent  witnesses  who  may  know 
of  the  circumstances  surrounding  the  mak- 
ing thereof,  or  of  the  physical  or  mental 
condition  in  which  the  prisoner  was  at  the 
time  the  alleged  confession  was  made. — 
Ibid. 

Where,  however,  the  state  has  laid  a 
foundation  for  the  admission  of  a  confes- 
sion made  to  a  magistrate  or  officer  by- 
proof  that  it  was  marie  by  the  prisoner 
without  promise  or  threat,  that  is.  that  it 
was  voluntarily  made,  then  a  basis  is  laid 
for  the  court  to  admit  the  testimony  and  it 
should  be  admitted  unless  the  counsel  of 
the  prisoner  ask-  leave  to  examine  the  wit- 
no.-.-  about  to  testify,  or  to  put  in  other  evi- 
dence, or  both,  relative  to  the  fact.-  and 
circumstances  surrounding  the  making 
thereof. — Ibid. 

A  statement  of  an  accused  person,  offered 
by  the  state  on  the  trial  of  an  indictment 
a-  tending  to  prove  guilt,  must  be  prelimin- 
arily proved  to  have  been  made  volunta- 
rily. Whether  it  has  been  so  made  is  to 
be  determined  by  the  trial  court  upon  evi- 
dence adduced  by  the  state  and  by  the 
accused,  if  he  offers  any.  Upon  such  pre- 
liminary examination  that  court  is  to 
find  what  facts  are  satisfactorily  estab- 
lished and  to  apply  the  law  thereto.  If 
the  finding  of  facts  has  evidence  to  support 
it.  and  the  law  applied  is  unobjectionable, 
the  admission  of  such  a  statement  is  not 
reviewable  on  an  ordinary  writ  of  error. — 
State  vs.  Young,  :is  Vr.  223. 

On  trial  of  an  indictment  the  defendant 
objected  to  the  admission  of  his  confession 
in  evidence  before  the  jury,  and  the  state 
alleged  that  the  confession  itself  would 
show  the  objection  to  be  groundless,  there- 
upon the  judge,  in  the  absence  of  the  jury, 
received  evidence  of  the  substance  of  the 
confession,  and  finding  thereby  that  the 
objection    was    groundless,    permitted    the 
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confession  to  be  related  before  the  jury. 
HELD,  not  erroneous.  State  vs.  Gruff,  39 
Vr.  287. 

In  a  criminal  trial,  when  question  arises 
as  to  the  admissibility  of  a  statement  made  ' 
by  the  prisoner  which  amounts  to  a  con- 
fession of  his  guilt,  it  becomes  the  duty  of 
the  trial  court  to  ascertain  whether  such 
statement  was  made  by  the  prisoner  of  his 
own  free  will,  or  because  of  threats  held 
over  him,  or  of  hopes  held  out  to  him. — 
State  vs.  Hernia,  39  Vr.  299. 

The  fact  that  the  prisoner  was  in  custody 
at  the  time  that  he  made  such  statement, 
does  not  of  itself  compel  the  inference  that 
illicit  methods  had  been  practiced, — it,  how- 
ever,  is  a  pertinent  circumstance  to  be  con- 
sidered.— Ibid. 

When  such  an  inference  is  legitimate,  it 
may  be  met  by  proof  that  the  prisoner  had 
spoken  of  his  own  volition,  after  having 
been  assured  of  his  right  to  remain  silent. 
—Ibid. 

Where  no  ground  exists  for  the  inference 
that  illicit  practice  had  been  employed,  no 
reason  exists  for  the  exhibition  of  rebutting 
testimony. — Ibid. 

The  finding  of  a  trial  court  that  a  defend- 
ant's confession  was  voluntarily  made,  is  a 
finding  of  fact,  not  reviewable  on  ordinary 
writ  of  error  if  there  be  any  legal  evidence 
to  support  it. — State  vs.MacQueen,  40  Vr. 
522. 

The  failure  to  caution  a  prisoner  when 
he  appears  before  a  magistrate  and  makes 
incriminating  statements  in  answer  to  ques- 
tions, is  no  bar  to  their  admission  as  evi- 
dence so  long  as  it  appears  that  the  state- 
ments were  voluntary,  and  not  the  product 
of  hope  or  fear  incited  by  some  word  or  act 
of  those  in  authority. — State  vs.  Hand.  42 
Vr.  137. 

A  plea  of  not  guilty  entered  on  an  indict- 
ment for  murder  is  not,  in  this  state,  in- 
consistent with  a  statement  that  the  de- 
fendant, upon  arraignment,  confessed  the 
crime.— State  vs.  Valentina,  42  Vr.  552. 

If,  at  the  trial  of  a  person  for  murder,  the 
counsel  of  the  defendant  in  opening  the 
defence,  states  to  the  jury  that  the  defend- 
ant, when  arraigned  in  open  court,  made 
confession  of  the  commission  of  the  crime, 
it  is  not  error  for  the  court  to  refrain  from 
contradicting  the  statement  when  such  a 
contradiction  "is  not  requested. — Ibid. 


VI.  TRIAL. 

1.  Evidence. 

a.  General. 

The  state,  for  the  purposeof  showing  that 
the  defendant  would  be  likely  to  commit  the 


crime  charged  in  the  indictment,  cannot 
offer  testimony  to  prove  that  he  committed 
other  crimes,  although  of  a  like  nature. — 
Leonard  vs.  State,  31  Vr.  8. 

It  is  not  error  to  overrule  a  question 
if  the  court  permits  another  question  in 
substantially  the  same  form  to  be  pro- 
pounded to  the  witness.  If  the  prisoner  has 
the  benefit  of  the  evidence  to  which  he  is 
entitled,  he  is  not  prejudiced  in  maintaining 
his  defence.— Clifford  vs.  State,  31  Vr.  287. 
See  32  Id.  217. 

Competency  of  proof  in  a  criminal  cause 
of  the  commission  by  the  defendant  of 
offences  similar  to  that  charged,  considered. 
— Ryan  vs.  State,  31  Vr.  552. 

The  rule  is  different  where  the  reputation 
for  the  truthfulness  of  the  defendant  or  of 
a  witness  is  the  subject  under  inquiry,  in 
order  to  affect  the  credibility  of  the  evidence 
of  the  defendant  or  a  witness.  In  such  a 
case  the  reputation  at  the  time  is  the  test 
to  be  applied  to  the  act  of  testifying  and 
the  credibility  of  the  evidence  given. — State 
vs.  Sprague,  35  Vr.  419. 

Where  a  witness  is  called  upon  to  prove 
the  good  reputation  of  a  defendant  on  trial 
upon  an  indictment  for  an  assault  with 
intent  to  ravish,  he  cannot  be  permitted, 
against  objection  and  exception,  on  cross- 
examination,  to  testify  to  acts  of  the  de- 
fendant within  his  own  knowledge,  tending 
to  show  the  commission  of  a  like  offence 
at  some  other  time.  Neither  is  evidence 
admissible  and  competent  from  such  a  wit- 
ness, or  any  other  witness,  tending  to  show 
the  commission  of  another  offence  of  like 
character,  where  the  offence  with  which  he 
is  charged  is  distinct  from  and  unconnected 
with  the  other. — Ibid. 

The  proof  of  reputation  of  the  defend- 
ant on  the  trial,  for  the  qualities  which 
would  render  it  improbable  or  unlikely  that 
the  defendant  committed  the  offence  with 
which  he  is  charged,  must  be  confined  to 
a  period  prior  to  its  commission,  and  it  is 
not  competent  or  admissible  to  prove  by  a 
witness,  either  upon  his  examination  in 
chief  or  upon  cross  examination  or  in  re- 
buttal, the  reputation  of  the  defendant 
acquired  subsequently  to  the  discovery  of 
the  act  constituting  the  offence. — Ibid. 

This  corroborative  evidence  is  properly 
producible  and  admissible  on  the  part  of 
the  state  in  making  proof  against  defend- 
ant of  the  commission  of  the  defence,  as  tin- 
state  can  presume,  under  a  plea  of  not 
guilty  that  the  defendant  will  deny  tile 
elements  of  fact  necessary  to  be  established 
in  order  to  convict.  This  evidence  must 
be  introduced  as  a  part  of  the  case  of  the 
state,  and  is  not  rebuttal  in  its  character. 
State  vs.  Brown,  35  Vr.  414.     A.  36  Id.  687. 

Evidence  of  the  admission  of.  and  acqui- 
I  escence  of  the  defendant .  in  the  truth  of  the 
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charge,  his  conduct  and  promises  are  evi 
dential  as  corroborative  proof,  even  though 
such  admissions,  acquiescence,  conduct  and 
promises  do  not  take  place  until  after  the 
time  of  the  alleged  promise  to  marry,  and 
seduction  and  pregnancy.  The  conversa- 
tions of  other  witnesses  with  each  other, 
and  with  the  prosecutrix  anil  defendant, 
and  pertaining  to  the  elements  of  Hie  offence, 
arc  admissible  in  evidence  a-  corroborative 
proof,  if  at  the  time  of  such  conversations 
the  prosecutrix,  the  defendant  and  witnev-cs 
were  present,  in  the  hearing  of  each  other, 
and  taking  pari  in  such  conversations. — 
Ibid. 

On  the  trial  of  an  accused  for  a  crime  it 
is  not  compete!  it  to  prove  thai  Recommitted 

other  crimes  of  like  nature  for  the  purpose 
of  showing  that  the  accused  would  be  likely 
to  commit  the  crime  charged  in  the  indict- 
ment. -Bullock  vs.  State,  36  Vr.  557. 

Where  evidence  which  is  illegal  is  received 
by  the  court  in  the  progress  of  the  trial,  it 
is  competent  for  the  court  subsequently  to 
exclude  such  illegal  testimony.  In  such  a 
case  no  error  could  be  assigned  on  the  recep- 
tion of  the  testimony.  But  the  admission 
of  the  evidence  being  error,  it  must  clearly 
appear  that  the  testimony  illegally  admit- 
ted was  so  eradicated  from  the  case  that  its 
admission  could  not  have  injuriously  af- 
fected the  accused. — Ibid. 

Nor  was  the  testimony  of  C.  competent 
or  relevant  on  the  issue  of  the  character  of 
tin  iccused  If  i  prisoner  on  his  trial  gn  - 
evidence  that  his  character  is  good,  it  is 
open  for  the  prosecution,  by  way  of  reply, 
to  prove  that  the  prisoner's  character  is 
bad;  but  evidence  of  this  character  must 
be  confined  to  general  reputation,  and  par- 
ticular acts  or  specific  facts  are  not  admissi- 
ble as  original  evidence  or  as  evidence  by 
way  of  rebuttal. — Ibid. 

At  such  a  trial  evidence  of  independent 
facts  tending  to  prove  the  defendant  to  have 
been  guilty  of  other  collateral  crimes  for 
the  purpose  of  showing  the  likelihood  of  his 
guilt  of  the  offence  charged  or  of  discredit- 
ing him  as  a  witness  is  inadmissible. — State 
vs.  Hendrick  and  Stanton,  41  Yr.  41. 

Any  conviction  of  crime  which  has  been 
had  against  a  witness  may  be  shown  on  his 
cross  examination;  and  every  question 
which  calls  for  the  disclosure  of  such  a  con- 
viction is  competent,  notwithstanding  that 
it  fails  to  specify  the  nature  of  the  crime, 
the  time  or  place  of  its  commission,  or  the 
court  in  which  the  conviction  was  had. — 
State  vs.  Fox,  41  Vr.  353. 

Where  it  clearly  appears  that  testimony 
illegally  admitted" in  the  trial  of  a  criminal 
cause  could  not  have  injuriously  affected 
the  defendant,  the  admission  of  such  illegal 
testimony  does  not  constitute  a  ground  for 
reversal.— State  vs.  Simon,  42  Vr.  142. 


It  is  admissible  to  prove,  upon  the  trial 
of  an  indictment,  that  the  accused,  when 
in  custody  charged  with  the  crime,  attempt- 
ed to  take  his  own  life. — State  vs.  Ja'_c 
42  Vr.  281. 

In  the  prosecution  of  criminal  offence 
state  does  not    assert    a   private  right,  or 
maintain  an  individual  interest,  in  any  such 
ensi       to  bi    ifl d  or  bound  by  hearsay 

Statements  of  him  who  has  been  the  victim 
or  object  of  the  criminal  act.  There  is  no 
such  legal  identity  or  privity  between  the 
person  so  situated  and  tie-  state  as  to  ren- 
der admissions  made  by  him  competent 
evidence   in    behalf  of   the   party  charged 

witli   tin'  c mission  of  the  crime. — State 

vs.  Brady.  42  Vr.  360. 

When  common  observers,  having   special 

opportunity  for  observation,  may  testify 
to  their  opinions  as  conclusions  of  fact, 
although  not  expert-,  pointed  out. — State 
vs.  La-tor.  42  Vr.  586. 

In  the  trial  of  a  criminal  case,  a  statement 
made  by  one  person  to  another,  in  the 
presence  of  the  defendant,  relating  to  the 
offence  with  which  the  latter  is  charged, 
and  which  injuriously  affects  him,  is  com- 
petent evidence  against  him,  if  made  in  his 
presence  and  in  his  hearing;  and  when  made 
in  his  presence,  it  is  for  the  jury  to  deter- 
mine, from  the  facts  in  the  case,  whether  or 
not  it  was  heard  bv  him. — State  vs.  B 
43  Vr.  462. 

b.  Murder. 
Upon  the  review  of  a  conviction  of  mur- 
der, under  the  one  hundred  and  sixty-third 
chapter  of  the  laws  of  1894,  the  inquiry, 
among  other  questions,  was  whether  the 
defendant  below  suffered  manifest  wrong 
and  injurvupon  the  evidence  adduced  upon 
the  trial,  and  it  appeared  that,  in  behalf  of 
the  state,  no  objection  thereto  being  inter- 
posed in  behalf  of  the  defendant  below, 
several  questions  were  put  to  experts 
for  the  purpose  of  obtaining  their  opinions 
as  to  the  sanity  of  the  defendant,  predi- 
cated, not  upon  assumed  facts,  but  upon 
evidence  the  experts  had  heard  in  court 
in  course  of  the  trial,  which  questions 
were  answered.  HELD,  that  the  questions 
and  answers  do  not  manifest  that  the  plain- 
tiff in  error  suffered  wrong  and  injury  upon 
the  evidence  adduced  upon  the  trial. — ■ 
Malynak  vs.  State.  32  Vr.  562. 

On  the  trial  of  an  indictment  for  murder. 
HELD,  not  to  be  error  to  permit  the  state, 
for  the  purpose  of  showing  motive,  to  prove 
that  the  prisoner  and  the  wife  of  the  de- 
ceased occupied  the  same  room  together 
for  two  successive  nights  almost  immedi- 
ately after  the  murder;  nor  to  receive  in 
evidence  a  confession  which  was  neither 
extorted  by  threats,  nor  obtained  by  any 
direct  or  implied  promise;  nor  to  permit 
the  state  to  contradict  portions  of  the  state- 
ment contained  in  the  prisoner's  confession. 
HELD  further,  that  on  the  evidence  which 
had  been  adduced  at  the  trial,  a  request 
that  the  jury  be  instructed  that  they  could 
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not  convict  the  prisoner  of  murder  either 
in  the  first  or  second  degree,  was  properly 
refused.— State  vs.  Abbatto,  35  Vr.  658. 

Upon  an  indictment  for  killing  an  officer 
while  attempting  to  serve  process,  the  pro- 
duction of  the  warrant  or  writ  is  all  that  is 
required,  and  the  prior  proceedings  cannot 
be  investigated. — Bullock  vs.  State,  36  Vr. 
557. 

On  the  trial  the  accused  was  a  witness 
and  was  asked  if  he  had  ever  had  any 
trouble  with  anyone,  and  answered  that  he 
never  had.  On  cross  examination  he  was 
asked  if  he  did  not  have  a  dispute  with  one 
C,  and  draw  a  razor  on  him.  HELD,  that 
this  evidence  was  incompetent,  but  if  at 
all  competent  on  cross  examination,  being 
irrelevant  and  immaterial,  the  state  was 
bound  by  the  answer  of  the  accused  and 
could  not  contradict  it. — Ibid. 

C.  was  called  as  a  witness  by  the  state 
and  testified  that  afcout  eighteen  years  prior 
the  prisoner  worked  for  him,  and  in  a  dis- 
pute had  come  at  the  witness  with  a  razor, 
&c.  HELD,  that  this  testimony  was  in- 
competent.— Ibid. 

Cartridges  (loaded  shells)  in  a  small  paper 
package  taken  from  the  pocket  of  a  coat 
found  in  the  room  where  the  shooting 
occurred,  immediately  after  the  shooting, 
and  which  fitted  the  pistol  used  by  the 
prisoner,  were  properly  admitted  in  evidence 
by  the  court,  under  the  circumstances  dis- 
closed in  this  case,  as  a  part  of  the  res 
gestae.— State  vs.  Hill,  36  Vr.  627. 

Upon  the  trial  of  an  indictment  for  mur- 
der which  was  claimed  by  the  state  to  have 
been  committed  in  perpetrating  or  attempt- 
ing to  perpetrate  a  robbery  of  silk  in  a  silk 
mill  at  Paterson,  the  defendant,  when  ex- 
amined as  a  witness  in  his  own  behalf,  tes- 
tified that  he  and  an  accomplice  had  gone 
from  New  York  to  Paterson  shortly  before 
the  time  of  the  occurrence  in  question  and 
had  examined  several  silk  mills  with  a  pur- 
pose of  breaking  into  and  robbing  them; 
that  they  arranged  to  come  to  Paterson 
on  the  night  in  question  to  carry  out  that 
purpose.  In  pursuing  that  examination, 
his  counsel  asked  defendant  if  he  had  re- 
turned to  Paterson  after  that  night,  and, 
on  his  admitting  that  he  had,  lie  was  asked 
by  the  trial  judge  whether  he  had  come  on 
the  same  sorl  of  errand.  HELD,  that  no 
wrong  or  injury  was  done  defendant  by  the 
question,  which  gave  him  the  opportunity, 
by  denying  such  purpose,  to  repeal  the 
prejudicial  inference  which  the  jury  might 
otherwise  have  drawn. — State  vs.  Lyons,  41 
Vr.  635. 

It  was  not  erroneous  to  admit  evidence 
that  the  accused,  on  the  night  in  question, 
was  not  present  at  a  meeting,  a  series  of 
which  meetings  was  being  held  nightly  and 
which  he  usually  attended,  there  being  evi- 
dence that  he  left  the  house  of  his  employer 


which  was  not  far  distant  from  the  scene 
of  the  crime,  at  a  time  which  would  have 
permitted  him  to  go  there. — State  vs.  Miller 

42  Vr.  527. 

It  was  not  erroneous  to  permit  evidence 
of  the  coincidence  between  the  hand  of  the 
accused  and  a  bloody  print  of  a  hand  upon 
a  wall  of  the  house  where  the  crime  was 
committed,  the  hand  of  the  accused  having 
been  placed  thereon  at  the  request  of  the 
persons  who  were  with  him  in  that  house. 
Ibid. 

It  was  not  erroneous  to  permit  evidence 
of  the  resemblance  between  spots  upon  the 
clothing  produced  and  spots  which  had 
been  cut  from  the  same  clothing  and  used 
by  experts  in  determining  whether  they 
were  spots  of  blood. — Ibid. 

It  is  not  erroneous,  in  a  trial  for  murder, 
to  admit  in  evidence  articles  found  upon 
the  person  of  the  prisoner  at  the  time  of  his 
arrest,  and  at  the  time  taken  into  the  cus- 
tody of  the  officers  of  the  law. — State  vs. 
Laster,  42  Vr.  586. 

The  facts  proven  in  this  case  show  that 
the  prisoner  ran  from  the  store  of  the  de- 
ceased, closely  pursued  by  him,  and  that  as 
the  deceased,  thus  following,  was  crying: 
"Police;  thief!"  the  prisoner  turned  in  his 
flight  and  shot  him.  It  was  contended  that 
these  cries  of  the  deceased,  before  the  shoot- 
ing, were  .wrongfully  admitted  in  evidence. 
HELD,  that  they  were  a  part  of  the  res 
gestae  and  admissible. — Ibid. 

In  a  homicide  case,  testimony  of  ante- 
cedent threats  or  acts  of  violence  by  the 
deceased  against  the  defendant  are  not 
admissible,  when  it  appears  that  at  the 
time  of  the  homicide  there  was  no  threat  or 
act  by  the  deceased,  which,  even  in  tin- 
light  of  any  previous  threats  or  acts,  could 
justify  the  homicidal  act. — State  vs.  Tolla, 

43  Vr.  515. 

A  statement  by  a  defendant,  charged 
with  the  murder  of  one  of  two  men  who 
were  shot  and  killed  at  the  same  time  and 
place,  made  about  three  weeks  before  the 
homicide,  to  the  effect  that  he  had  a  grudge 
against  two  of  his  countrymen,  and  was 
going  to  shoot  them  (the  defendant  and 
both  of  the  deceased  persons  being  of  the 
same  nationality),  is  admissible  against  the 
defendant,  notwithstanding  that  in  the 
statement  he  did  not  disclose  the  identity 
of  the  men  against  whom  the  threat  was 
made.  It  is  for  the  jury,  in  view  of  tin- 
other  evidence,  in  the  case,  to  determine 
whether  or  not  the  threat  was  made  against 
the  men  actually  killed. — State  vs.  Rosa, 
43  Vr.  462. 

C.    LOTTEIiV. 

Although  the  accused  ,-it  tin-  trial  of  an 
indictment  against   him  under  tin-  statute 
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deny  his  knowledge  of  the  character  oi  the 

slips  iir  papers   found    in  his  pO     •      LOB     J I -i 

the  fad  of  his  possession  may  be  considered 
by  the  jury  upon  the  question  of  knowledge 
iii  determining  his  guill  or  innocence,  and 
notwithstanding  his  denial  the  jury  may 
convicl  the  defendant  upon  circumstantial 
evidence,  if  satisfied  by  it  of  his  guill 
beyond  a  reasonable  doubt,  state  vs.  Col- 
lin's, 34  Vr.  316. 

d.  Illegal  Practice  of  Me he. 

Upon  the  trial  of  an  indictment  charging 
the  defendant,  at  a  certain  time  and  place, 
with  commencing  the  practice  of  medicine. 
without  license,  by  then  and  there  prescrib- 
ing for  one  ('.  H.  a  certain  medicine,  &c, 
a  business  card  of  the  defendant  containing 
his  name  with  title  "Dr."  prefixed,  and 
ad\  ertising  himself  as  pharmacist  and  chem- 
ist, and  with  having  a  free  dispensary  at 
his  place  of  business,  where  registered 
physicians  were  in  attendance  daily  to  give 
medical  and  surgical  advice  free  of  ch 
after  being  identified  by  him  on  cross  ex- 
amination as  having  been  put  in  circulation 
by    him    within    two    years    previous    to  the 

date  of  the  offence  charged,  was  admitted 
in  evidence  over  the  objection  of  the  de- 
fendant. HELD,  on  review,  that  the  card 
was  admissible  as  a  declaration  of  the 
defendant,  tending  to  prove  that  he  had 
been  engaged  in  carrying  on  the  prohibited 
business,  which  was  corroborative  of  the 
proof  offered  in  support  of  the  offence 
charged.— Mayer  vs.  State,  35  Vr/ 323. 

e.   Receiving  Stolen  Goods. 

If  a  thief  may  be  said  to  be  an  accom- 
plice of  a  person  who  received  from  him 
stolen  goods,  knowing  them  to  have  been 
stolen,  that  fact  alone  will  not  justify  the 
court  in  directing  a  verdict  of  acquittal 
against  the  receiver,  even  when  the  evidence 
of  the  receiver's  guilt  may  be  solely  that  of 
the  thief,  if  the  testimony  of  the  thief  be 
supported  by  corroborating  facts  and  cir- 
cumstances.—State  vs.  Goldman,  36  Vr. 
394. 

The  purchase  of  goods  very  much  below 
their  value  is  an  element  which  may  be 
considered  by  the  jury  upon  the  question 
of  guilty  knowledge. — Ibid. 

LTpon  the  trial  of  an  indictment  for  re- 
ceiving stolen  goods,  knowing  them  to  have 
been  stolen,  the  thief  is  not  an  accomplice 
of  the  person  so  indicted,  and  hence  not  a 
witness  whose  testimony  must  be  corrob- 
orated as  required  in  the  case  of  an  accom- 
plice.— State  vs.  Rachman.  39  Vr.  120. 

In  the  trial  of  an  indictment  for  the  crime 
of  unlawfully  receiving  stolen  goods,  know- 
ing them  to  have  been  stolen,  it  is  compe- 
tent ,  upon  the  question  of  guilty  knowledge, 
for  the  defendant  to  show  the  circumstances 


oi  the  recen  ing  a-  <".  idenced  bj  coni  i 
iion-  had  at  tii'-  tine-  Let  ween  tie-  seller  and 
tie  receiver,  such  evidence  being  admissible 
:,    pai  t  of  the  ri  -  Simon, 

11   Vr.  407. 

f.  Embezzlement. 

I  pon   the  trial  of  an   indictment    for  the 

fraudulent  taking  and  converting  of  money 

entrusted  to  an  agent,  it  i-  legitimate  for 

tin'  defendant    to   prove  that    the  fund  was 

drawn    and    misappropriated    without    his 

knowledge  or  consent  by  another  person 
to  who, i-  control  he  had  subjected  it. — 
Burnett  vs.  State.  33  Vr.  510. 

Demand  for  a  return  of  money  may  be- 
come material  in  some  cases  to  establish 
fraudulent  conversion  but  no1  in  all.  A 
demand  is  only  one  class  of  evidence  for 
proving  fraudulent  conversion.  The  cases 
in  which  demand  is  unnecessary  and  those 
in  which  demand  or  other  evidence  of  fraud- 
ulent intent  to  convert  may  lie  necessary, 
stated.— State  vs.  Reynold-"  30  Vr.  424. 

Under  section  ">7  of  the  Criminal  Proced- 
ure act  of  ls74.  (lien.  Stat.,  p.  1119),  now 
section  47  of  the  act  of  1898  (Pamph.  L., 
p.  866).  when  an  indictment  charge-  an 
embezzlement  of  money,  it  is  not  necessary 
to  allege  or  to  prove  from  whom  or  in  what 
form  the  defendant  received  the  money;  it 
is  enough  to  show  that  out  of  the  gross  sum 
received,  a  portion  lias  been  embezzled  by 
hint;  hence  proof  of  a  general  deficiency  in 
his  cash  accounts  is  legitimate  evidence  on 
such  a  charge. — State  vs.  Meeker,  43  Vr. 
210. 

g.  Assault  with  Intent  to  Kill. 

On  the  trial  of  an  indictment,  which 
charges  the  prisoner  with  the  statutory 
offence  of  "committing  an  assault  with 
intent  to  kill."  evidence  showing  that  the 
a--ault  was  committed  under  the  influence 
of  passion  caused  by  a  reasonable  provoca- 
tion, is  immaterial  and  incompetent. — State 
vs.  Barker.  39  Vr.  19. 

h.  Electricity. 

Upon  the  trial  of  an  indictment  under  the 
act  of  March  22d,  1899  (Pamph.  L..  p.  210), 
which  charged  the  defendant  with  having 
unlawfully  tampered  with  the  meter  of  an 
electric  light  company  which  supplied  him 
with  electric  light,  thereby  preventing  the 
meter  from  recording  or  measuring  the  full 
amount  of  the  current  supplied  to  him, 
fixing  the  date  of  the  offence  September  3d, 
1902,  it  was  satisfactorily  proven  that  on 
the  day  named  the  meter  was  found  to  have 
been  tampered  with  by  removing  the  seal 
and  inserting  a  pin  betw-een  the  disc  and 
magnets,  so  that  although  the  current  was 
passing  to  the  lights  which  were  burning,  the 
disc  did  not  rotate  and  cause  the  current  to 
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be  recorded  or  measured  as  it  was  its  office 
to  do;  so  thai  the  only  question  left  for  the 
jury  was  as  to  whether  the  defendant  had 
been  connected  with  the  tampering  with 
the  meter.  The  defendant  offered  to  prove 
by  the  books  of  the  company  the  amounts 
charged  to  him  during  the  years  1901,  1902, 
and  1903  with  the  purpose  of  showing  the 
absence  of  any  discrepancy  in  the  amount 
charged  for  the  month  during  which  the 
tampering  occurred,  and  also  for  the  pur- 
pose of  affecting  the  credibility  of  a  witness 
for  the  state.  The  offer  was  overruled  by 
the  trial  judge.  HELD,  on  error,  that  the 
evidence  offered,  if  relevant  at  all,  bore  so 
remotely  upon  the  issues  involved  that  its 
admission  or  rejection  was  within  the  dis- 
cretion of  the  trial  judge,  so  that  its  rejec- 
tion was  no  ground  for  reversal. — State  vs. 
Block,  41  Vr.  398. 

i.   False  Statement  by  Director. 

Upon  the  trial  of  an  indictment  of  a  di- 
rector of  a  corporation  for  publication  of  a 
false  statement  under  section  175  of  the 
Crimes  act  (Pamph.  L.,  1898,  p.  812).  the 
state  was  permitted  to  prove  that  the  busi- 
ness of  a  co-partnership,  to  which  the  cor- 
poration was  the  immediate  successor,  was 
held  up  as  fraudulent  by  the  newspapers. 
HELD,  that  the  admission  of  the  evidence 
was  erroneous. — State  vs.  Ware,  42  Vr.  53. 

j.   Larceny. 

Possession  of  stolen  property  soon  after 
the  theft  is  a  circumstance  for  the  jury  to 
consider  and  weigh  in  connection  with  the 
other  evidence. — State  vs.  Lex  and  Stern, 
42  Vr.  386. 

k.  Illicit  Intercourse. 

In  the  trial  of  offences  involving  illicit 
intercourse  between  the  sexes,  evidence  as 
to  the  conduct  of  the  defendant  toward  the 
prosecutrix  on  other  occasions  is  competent. 
— State  vs.  Cannon,  43  Vr.  46. 

In  an  action  by  a  husband  for  criminal 
conversation,  the  plaintiff  is  a  competent 
witness  to  prove  the  fact  of  marriage.  The 
Statute  (Revision;  Pamph.  L.,  1900,  p.  363, 
see.  5),  recognizes  and  affirms  such  com- 
petency.— Hill  vs.  Pomelear,  43  Vr.  528. 

1.  Abortion. 

Upon  an  indictment  framed  under  the 
provisions  of  section  119  of  the  Crimes  act 
of  1898,  which  charges  defendant  with 
using  an  instrument  upon  the  person  of  a 
pregnant  woman,  witli  intent  to  cause  her 
miscarriage;  and  that  the  defendant's  act 
caused  the  death  of  the  woman,  evidence  of 
the  dying  declarations  of  the  deceased  is 
inadmissible.-  state  vs.  Meyer,  ■'!•">  Vr.  382. 
See  36  Id.  237. 


On  the  trial  of  an  indictment,  charging 
the  defendant  with  the  statutory 
meanor  of  attempting  to  cause  the  miscar- 
riage of  a  woman  pregnant  with  child,  in 
consequence  whereof  the  woman  died,  the 
dying  declarations  of  the  woman  are  legal 
evidence. — State  vs.  Meyer,  36  Vr.  237. 

m.  Adultery. 

Upon  the  trial  of  an  indictment  for 
adultery,  evidence  is  admissible  to  show 
other  acts  of  adultery  committed  between 
the  same  parties  prior" to  that  charged  in  the 
indictment. — State  vs.  Jackson,  36  Vr.  62. 

In  prosecutions  for  adultery  evidence  of 
prior  offences  of  like  character  between  the 
same  parties  is  admissible  after  or  in  con- 
nection with  evidence  of  the  particular 
carnal  act  shown;  such  evidence  is  admis- 
sible although  it  may  show  that  the  ac- 
cused was  guilty  of  an  extraneous  offence. — • 
State  vs.  Snover,  36  Vr.  289. 

The  evidence  so  adduced  being  merely 
corroborative  of  the  offence  charged,  the 
fact  that  the  prior  offence  was  committed 
in  another  county  will  not  be  a  bar  to  its 
admission. — Ibid. 

The  competency  of  this  evidence,  the 
admission  of  which  arises  under  an  excep- 
tion to  the  general  rule  excluding  the  proof 
of  extraneous  offences,  arises  from  the  fact 
that  it  proves  the  relations  and  mutual 
disposition  of  the  parties. — Ibid. 

n.  Conspiracy. 

On  a  trial  for  conspiracy  to  defraud  the 
legatees  under  a  will  by  means  of  a  proceed- 
ing in  court  to  nullify  the  provisions  of  the 
will,  it  being  charged  that  the  defendants 
had  attempted  through  their  false  and  cor- 
rupt testimony  to  establish  a  secret  cere- 
monial marriage  between  one  of  the  de- 
fendants and  the  testator,  with  whom  she 
had  been  living,  and  the  birth  and  death 
of  a  posthumous  child,  the  issue  of  the  mar- 
riage, who  was  not  named  or  provided  for 
in  said  will,  after  the  state  had  rested  upon 
its  proofs,  the  accused  woman  was  offered 
as  a  witness  in  her  own  behalf  and  in  behalf 
of  the  other  two  defendants.  After  she  had 
testified  in  support  of  her  alleged  marriage 
to  the  testator  and  the  sequences  thereof, 
as  before  mentioned,  and  after  having 
denied,  upon  cross  examination,  that  she 
had  been  guilty  of  criminal  intimacy,  after 
the  date  of  her  supposed  marriage,  with 
certain  persons  named,  who  were  uncon- 
nected in  any  way  with  the  conspiracy 
charged,  the  state,  in  rebuttal,  called  wit- 
nesses to  contradict  her  and  to  prove  her 
guilt  of  the  acts  of  criminal  intimacy  re- 
ferred to.  The  trial  court  admitted  this 
evidence  over  an  objection  that  it  was  in- 
competent.  As  a  result  of  the  trial  the 
record  Shows  no  verdict  as  to  the  woman, 
but  dm-  show  the  conviction  of  tin-  other 
defendants,    who    brought    error.     HELD, 
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upon  review,  that  the  evidence  in  question 
was  not  admissible  for  any  purpose,  and  that 
since  the  plaintiffs  in  error  may  have  been 
prejudiced  by  the  evidence  excepted  to,  its 
admission  was  reversible  error. — State  vs. 
Hendrick  and  Stanton,  41  \'r.  41. 

o.  Disorderly  House  and  Sale 
of  Liquors. 

The  defendant  below  was  indicted  for 
keeping  a  disorderly  house,  and  the  evidence 
tended  to  prove  that  two  buildings  in  close 
proximity  to  the  defendant's  tavern  wen- 
maintained  as  places  for  gambling.  HELD, 
that  the  circumstances  disclosed  by  the 
testimony  warranted  the  conclusion  that 
both  places  were  kept  by  the  defendant  as 
a  single  establishment,  and  justified  his 
conviction. — Bindernagle  vs.  State,  32  Vr. 
259. 

A  servant  charged  with  participating  in 
the  keeping  of  his  master's  disorderly  house 
may  put  in  evidence  representations  made 
to  him  by  his  master  respecting  the  nature 
of  the  business  carried  on  by  the  master  in 
the  house,  by  which  representations  the 
servant  claims  he  was  led  to  believe  that  the 
business  was  lawful. — State  vs.  Ackerman, 
33  Vr.  456. 

Where  an  indictment  alleges  an  illegal 
sale  of  liquor  to  have  been  made  in  one 
municipality,  proof  that  the  sale  was  made 
in  another  municipality  will  not  justify  a 
conviction. — State  vs.  Ham,  35  Vr.  49. 

The  twelfth  section  of  the  Werts  law  (Gen. 
Stat.,  p.  1813.  pi.  142)  is  not  inconsistent 
with  section  66  of  the  act  of  1898  (Pamph. 
L..  p.  812)  and  is  not  thereby  repealed. — 
Ibid. 

Proof  that  a  vendor,  in  compliance  with 
the  request  of  a  vendee  for  a  half  pint  of 
whiskey,  sold  to  him  a  half  pint  bottle  of 
liquor,  and  received  payment  for  it  as 
whiskey,  will,  in  the  absence  of  proof  to  the 
contrary,  justify  the  conclusion  that  the 
liquor  sold  was  in  fact  whiskev. — State  vs. 
Marks,  36  Vr.  84. 

p.  False  Pretences. 

The  indictment  charges  that  the  de- 
fendant procured  from  one  B.  a  large  sum 
of  money,  to  wit,  SI, 800,  by  falsely  pre- 
tending that  he  had.  as  her  attorney,  com- 
menced a  suit  for  her  and  expended  that 
sum  in  its  prosecution.  HELD,  that  it 
was  competent  to  show  on  the  part  of  the 
state  that  the  defendant  had  procured 
several  sums,  at  different  times,  under  this 
false  pretence,  and  that  it  was  not  neces- 
sary to  prove  that  he  had  obtained  as  much 
as  §1,800. — Cunningham  vs.  State,  32  Vr.  67. 
See  Id.  666. 

In  an  indictment  for  obtaining  "a  large 
sum  of  money,  to  wit,  §1,800,"  under  false 
pretences,   one  of  the  pretences   was   that 


the  accused,  who  was  an  attorney-at-law, 
had  necessarily  expended  in  the  institution 
of  a  suit  lor  hi-  client,  11,800.  This  pre- 
tence was  negatived  by  declaring  that  the 
accused  did  not  necessarily  expend  said 
sum  of  SI.  80(1.  The  proof  limited  the 
ami  unt  pretended  to  have  been  so  expended 
and  to  have  been  obtained  under  such  pre- 
tence to  the  sum  of  $300.  HELD,  that 
such  proof  did  not  support  the  pretence, 
which  must  fail  because  the  falsity  of  such 
pretence  was  not  averred  in  the  indictment, 
the  rule  being  that,  in  such  indictment-. 
there  must  be  a  distinct  averment  of  the 
particular  in  which  the  pretence  is  false. — 
Cunningham  vs.  State,  32  Vr.  666. 

If  the  averment  of  falsity  had  been  that 
tin-  accused  did  not  necessarily  expend  the 
-aid  sum  of  SI. 800,  or  any  other  sum  the 
pleading  would  have  been  sufficient  to 
sustain  the  pretence  as  proved. — Ibid. 

A  conviction  under  such  an  indictment 
will  not  be  disturbed  because  one  of  the 
pretences  set  forth  therein  is  not  distinctly 
negatived,  provided  the  indictment  con- 
tains an  allegation  of  one  or  more  false 
pretences  upon  which  the  defendant  may 
be  convicted,  which  are  properly  negatived 
and  established  by  the  evidence. — Ibid. 

Quaere.  Whether,  upon  such  a  trial,  the 
several  acts  of  the  accused  in  obtaining 
moneys  for  the  prosecutor  in  various  sums, 
on  as  many  different  days,  under  the  con- 
tinuing or  repeated  statement  of  the  false 
pretences,  constitute  a  continuous  offence  or 
are  parts  of  the  same  transaction,  so  as  to  be 
provable  under  a  single  count  of  the  indict- 
ment ? — Ibid. 

If.  after  contracting  to  convey  a  lot  of 
land  to  A.  and  obtaining  from  him  part  of 
the  price  by  the  false  pretence  that  the  lot 
is  unencumbered,  the  defendant  conveys 
the  lot  to  a  stranger,  that  fact  may  be 
proved,  on  trial  of  an  indictment  for  the 
false  pretence,  as  evidence  of  the  defendant's 
intention  to  defraud  A.  by  making  the  pre- 
tence.— State  vs.  Luxton.  36  Vr.  605. 

q.  Election  Frauds. 

Whether  the  defendant  at  the  time  he 
procured  the  registration  of  a  certain  person 
a-  a  voter  in  the  fourth  election  district 
knew  that  such  person  was  not  entitled  to 
vote  in  that  district  was  properly  left  to  the 
jury,  being  a  permissible  inference  from  the 
testimony. — McBarron  vs.  State.  34  Vr.  43. 
See  37  Id.  680. 

LTpon  the  trial  of  an  indictment  framed 
under  the  two  hundred  and  seventy-second 
section  of  the  Crimes  act  (Gen.  Stat.,  p.1100). 
charging  a  fraudulent  conversion  of  money 
by  an  agent  who  had  lawfully  collected  it. 
there  was  testimony  on  the  part  of  the 
defendant  that  he  retained  the  money  as  a 
fund  upon  which  he  had  a  lien  for  services 
rendered  as  an  attornev-at-law.     HELD. — 
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1.  That  the  intent  to  convert  the  money 
was  an  essential  element  of  the  state's  case. 

2.  That  it  was  error  to  refuse  so  to  charge, 
and  that  the  error  was  not  cured  by  an  in- 
struction that  the  defendant  had  a  right  to 
retain  the  money  under  his  lien,  if  that  was 
the  reason  he  retained  it. — State  vs.  Temple, 
34  Vr.  375. 

2.  Charge  to  Jury. 

a.  Alibi. 

Upon  the  trial  of  an  indictment,  a  charge 
to  the  jury  that  "the  defendant  must  prove 
the  fact  of  the  alibi  set  up  by  him  by  a  pre- 
ponderance of  evidence,"  is  erroneous. 
Such  an  instruction  deprives  the  defendant 
of  any  reasonable  doubt  his  proofs  may 
have  created  in  the  mind  of  the  jury  as  to 
an  essential  ingredient  of  the  state's  case. — 
Sherlock  vs.  State,  31  Vr.  31. 

b.  Murder. 

The  trial  court  properly  charged  "that 
if,  at  the  time  of  doing  the  act,  the  evidence 
showed  that  the  defendant  was  so  intoxi- 
cated that  his  faculties  were  prostrated  and 
he  was  rendered  incapable  of  forming  a 
specific  intent  to  take  life,  then,  although  it 
was  no  defence  for  crime,  his  offence  may 
thereby  be  mitigated  to  murder  in  the  second 
degree." — Wilson  vs.  State,  31  Vr.  171. 

Upon  the  trial  of  R.,  upon  an  indictment 
against  M.  and  R.,  for  murder  in  attempting 
to  commit  a  robbery,  the  charge  of  the  trial 
judge  that  if  the  jury  found,  from  the  evi- 
dence, that  M.  and  R.  agreed  to  go  to  the 
house  of  P.  for  the  purpose  of  robbing  the 
house,  and  that  they  went  there  in  pursu- 
ance of  that  agreement  and  purpose,  and 
while  there  together  P.  received  from  one  a 
blow  that  caused  his  death,  both  are  guilty 
of  murder  of  the  first  degree,  no  matter 
which  struck  the  blow,  was  correct — Roe- 
sel  vs.  State,  33  Vr.  216. 

The  trial  court  declined  to  charge  that 
the  jury  was  the  judge  of  the  law  as  well  of 
the  fact,  and  gave  an  instruction  in  these 
words:  "The  credibility  of  witnesses  and 
the  conclusions  of  fact  which  you  will  draw 
from  the  evidence  are  questions  which  you 
must  settle.  The  law  of  the  case  you  must 
take  from  the  court.  If  the  court  lays  down 
the  law  incorrectly,  the  defendant  will  have 
his  remedy  by  appealing  to  a  higher  court." 
HELD,  that  this  instruction  was  correct. — 
Ibid. 

On  the  trial  of  an  indictment  for  murder. 
where  the  justification  is  self-defence,  an 
instruction  to  the  jury  that  the  burden  is 
on  the  accused  of  proving  to  the  satisfaction 
of  the  jury  a  situation  and  circumstances 
under  which  the  right  of  self-defence  might 
be  lawfully  exercised,  and  that  before  his 
defence  is  complete  those  facts  and  circum- 
stances must  appear  to  bring  the  act  done 
by  the  accused  within  the  prescribed  limits. 
HELD,  to  be  correct,  the  judge  having  in 


structed  the  jury  that  the  benefit  of  the 
reasonable  doubt  always  goes  to  the  de- 
fendant and  is  always  applied  in  his  favor. — 
Brown  vs.  State,  33  Vr.  666. 

An  instruction  that  "the  foundation  of 
the  right  to  take  life  by  the  way  of  self- 
defence  is  necessity.  There  must  exist  a 
necessity  for  resorting  to  violence  for  self- 
protection  and  necessity  for  using  the 
means  that  were  used  to  secure  the  defence 
of  the  person.  An  accused  is  justified  in 
using  force  to  defend  his  person  only  when 
force  is  necessary  to  accomplish  that  end. 
If  the  injury  apprehended  could  be  other- 
wise avoided  the  prisoner  was  bound  to 
avoid  the  danger  without  resorting  to  viol- 
ence, and  even  if  the  circumstances  be  such 
as  to  require  the  use  of  force  to  repel  the 
assault,  he  will  be  inexcusable  if  he  carried 
his  defence  beyond  the  bounds  of  necessity. 
The  danger  must  be  immediate  and  must  be 
actual  or  else  apprehended  on  reasonable 
grounds,  of  which  the  jury  is  to  judge. 
The  accused  could  not  make  his  judgment 
of  the  necessity  of  slaying  the  deceased,  in 
order  to  defend  himself,  a  justification  of  his 
act.  Whether  the  necessity  for  taking  life 
existed  must  be  determined  from  the  situa- 
tion of  the  accused  at  the  time,  and  it  is  the 
province  and  duty  of  the  jury  to  determine 
that  question."     HELD,  correct. — Ibid. 

Where  the  contention  is  that  the  act  of 
killing  would  warrant  a  conviction  for  man- 
slaughter only,  an  instruction  by  the  trial 
court  that  the  killing  being  established  the 
presumption  is  that  it  was  murder  of  the 
second  degree,  and  if  the  defendant  desires 
to  reduce  it  to  a  lower  degree  of  homicide 
he  must  establish  that  to  the  satisfaction  of 
the  jury.     HELD,  correct. — Ibid. 

An  instruction  that  to  mitigate  the  offence 
to  manslaughter  the  facts  must  show  that 
the  killing  resulted  from  passion  or  heat 
of  blood  upon  a  reasonable  provocation; 
the  provocation  must  be  of  such  a  character 
and  so  close  upon  the  act  of  killing  that  for 
the  moment  the  accused  could  be  con- 
sidered as  not  master  of  his  own  understand- 
ing. If  such  an  interval  of  time  elapses 
between  the  provocation  and  the  act  of 
killing  as  is  reasonably  sufficient  for  reason 
to  resume  its  sway  it  is  not  mitigated  to 
manslaughter.  HELD,  to  be  correct. — 
Ibid. 

The  instruction  of  the  court  that  the 
accused,  if  convicted,  should  be  convicted 
of  murder  was  correct.  The  statute  makes 
the  killing  of  an  officer  in  the  execution  of 
his  duty  murder.  Whether  it  should  be 
murder  of  the  first  or  second  degree  will 
depend  upon  the  circumstances  of  the  kill- 
ing.—Bullock  vs.  State,  36  Vr.  557. 

There  being  a  conflict  in  the  evidence 
taken  in  the  preliminary  examination  before 
the  trial  court  in  respect  to  the  admissibility 
of  defendant's  statement,  quaere,  whether 
that  court  can  be  required  by  the  defendant 
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to  submit  to  the  jury  to  decide  whether  such 
statement  was  admissible?  The  evidence 
in  the  whole  case  would  justify  the  jury  in 
finding  that  the  plaintiff  in  error  conspired 
and  combined  with  three  other  persons  to 
break  into  the  house  of  Washington  Hunter 
to  rob  him;  that  in  pursuance  of  their 
conspiracy  they  went  from  New  York  to 
Burlington,  where  Hunter  lived;  two  of 
them,  al  leaj  I .  entered  the  hou  ■  ■  bill 
plaintiff  in  error  (the  only  one  who  knew 
Hunter  or  his  house  and  premises)  re- 
mained outside,  but  not  far  off;  that  in  the 
conflict  between  Hunter  and  those  who 
entered   the   house,    Hunter   was   SO   injured 

that  his  death  was  caused  thereby.  After 
the  trial  court  had  carefully  and  clearly 
given  to  the  jury  the  law  respecting  the 
guilt  of  one  who,  having  combined  with 
others  to  commit  burglary  or  robbery  was 
present  aiding  ami  abetting,  and  the  pro- 
visions of  our  statutes  to  the  effect  that  any 
person  who  in  committing  or  attempting 
to  commit  burglary  or  robbery,  kills 
another,    is    guilty    of    murder,    and    that 

murder  SO  committed  is  of  the  first  degree, 
it  was  not  error  to  charge  as  follows:  "so 
there  cannot  lie  any  other  verdict  against 
this  defendant  than'  that  of  murder  in  the 
first  degree;  the  only  other  verdict  must 
be  not  guilty. — State  vs.  Young,  38  Vr. 
223. 

The  trial  court,  in  its  charge  to  the  jury. 
defined  the  crime  of  murder  in  the  first 
degree  in  the  language  approved  by  this 
court  in  State  vs.  Donnelly,  2  Duteher  601, 
and.  in  respect  to  the  time  required  for  de- 
liberation and  premeditation,  declared  that 
"it  is  (time)  enough  if  the  design  to  kill  be 
fully  and  clearly  conceived  in  the  mind 
and  purposely  and  deliberately  executed." 
The  definition  in  this  respect  was  not  criti- 
cised nor  disapproved  in  State  vs.  Bono- 
figlio,  38  Vr.  239.  A  finding  that  a 
defendant  had  time  sufficient  to  fully  and 
clearly  conceive  in  his  mind  an  intent  to 
kill,  and  that  he  did  thus  conceive  the  intent 
and  proceeded  to  purposely  and  deliberately 
execute  it,  satisfies  the  provisions  of  our 
statute  as  to  both  premeditation  and 
deliberation. — State  vs.  Zdanowicz,  40  Yr. 
619. 

the  jury  would  have  been  justified  in 
finding,  upon  the  evidence,  that  a  silk  mill 
was  broken  into  by  two  persons;  that  a 
locked  closet  was  broken  open  and  valuable 
silk  taken  therefrom;  that  the  night  watch- 
man was  going  toward  the  room  in  which 
the  silk  was,  and  when  within  a  few  feet  of 
the  door,  was  struck  down  by  a  blow  on 
the  head.  HELD,  that  it  was  not  errone- 
ous to  charge  that  the  violence  used  was  in 
perpetrating  or  attempting  to  perpetrate  a 
robbery. — State  vs.  Lyons.  41  Vr.  635. 

The  state  produced  the  accomplice  and 
examined  him  as  a  "witness  against  defend- 
ant. The  trial  judge  instructed  the  jury 
that  the  evidence  of  an  accomplice  was 
insufficient    to    justify    the    conviction    of 


defendant,  and   advised   them   not    to  take 
fficient   for   conviction 
mile--    -ub.-tMiitially    corroborated    i 
tial  features.     HELD,  thai    (a)  di 
could  not  object  to  this  instruction,  which, 
if  erroneous  in  law,  was  in  hi-  favor,  and  (b) 
that  no  wrong  or  injury  u:i-  done  di 
by  the  trial  judge  in  directing  the  attention 
of   the  jury   to   circumstances   established 
by  independent   proof  or  by  the  admissions 
oi  defendant  when  examined,  and  submit- 
ting   to    them    the   inferences   therefrom,    if 
corroborative  in  effect. — Ibid. 

Upon  the  trial  of  an  indictment  for 
murder,  it  was  not  error  to  charge  the  jury 
that  willful,  deliberate  and  premeditated 
killing  was  murder  in  the  first  degree, 
although  no  special  motive  for  the  killing 
was  shows  by  the  prosecution,  and  that  the 
state  was  not  otherwise  required  to  prove 
motive  for  the  killing. — State  vs.  Jaggers, 
42  Vr.  281. 

The  statement,  in  the  charge  of  the  trial 
court,  that  "no  circumstances  were  shown 
that  would  mitigate  this  crime  from  murder 
to  manslaughter,"  was.  in  the  connection 
in  which  it  was  employed,  and  in  view  of 
the  undisputed  testimony  to  which  it  re- 
ferred a  proper  instruction  to  the  jurv. — 
State  vs.  Bectsa,  42  Yr.  322. 

If  at  the  trial  of  a  person  for  murder,  the 
undisputed  testimony  clearly  establishes 
the  fact  that  the  defendant  is  guilty  of  that 
crime,  it  is  not  error  for  the  court  to  instruct 
the  jury  that  the  questions  of  self-defence 
and  manslaughter  are  not  open  for  con- 
sideration.— State     vs.     Yaleiitiria.     42     Yr. 


The  failure  of  the  judge  to  charge  the 
jury  a  request  that  if  the  defendant  had 
reasonable  ground  to  apprehend  that  lie 
was  in  grave  bodily  danger  of  injury  and 
that  his  life  was  in  danger,  he  had  a  right  to 
use  so  much  force  as  was  necessary  in  order 
to  protect  himself,  is  not  error  where  the 
defendant's  ease  is  that  of  an  actual  blow 
struck  in  self-defence,  and  the  judge  has 
full}-  instructed  the  jury  as  to  defendant's 
rights  in  case  of  an  actual  attack. — State  vs. 
Mount.  43  Yr.  365. 

c.  General. 

It  is  error  for  the  judge  to  charge  the  jury- 
in  a  criminal  case  that  where  the  witnesses 
of  tin'  -tat!',  who  testify  to  the  criminal  act. 
outnumber  those  called  by  the  accused, 
they  are  obliged  to  believe  the  Mate's 
witnesses,  provided  the  stories  told  by  them 
are  consistent. — O'Brien  vs.  State.  34  Yr.  49. 

In  the  trial  of  a  criminal  ease,  it  is  error 
for  the  trial  judge  to  say  to  the  jury  that 
they  may  consider  the  fact  that  the  public, 
in  a  certain  locality,  think  the  defendants 
guilty,  as  corroborative  of  the  particular 
fact-  proven  in  the  cause. — State  vs.  \\  hite- 
head  and  Yan  Doren,  40  Yr.  63. 
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When  a  defendant  is  on  trial  for  doing 
certain  physical  acts  with  a  certain  purpose, 
and  the  acts  charged  point  indubitably  to 
that  purpose,  it  is  not  reversible  error  for 
the  trial  judge,  in  charging  the  jury,  to 
refer  to  proof  of  the  acts  as  sufficient  proof 
of  guilt,  without  expressly  referring  to  the 
purpose,  there  being  no  request  or  sugges- 
tion on  behalf  of  the  defendant  that  the 
purpose  should  be  more  particularly  men- 
tioned.—State  vs.  Lee,  41  Vr.  368. 

It  is  not  erroneous  for  the  judge  presiding 
at  a  criminal  trial  to  make  to  the  jury  such 
comments  and  suggestions  respecting  the 
evidence  as  judicial  discretion  may  dictate. 
— State  vs.  Valentina,  42  Vr.  552. 

d.  Larceny. 

When,  to  justify  a  conviction  upon  an 
indictment,    an    intent    to    steal    must    be 
proved,  it  is  error  to  charge  that  a  mere 
taking  of  property  will  justify  the  inference  ; 
of  such  intent  if  the  circumstances  appear-  j 
ing  in  proof  may  justify  also  the  inference  j 
that  the  taking  was  without  intent  to  per-  I 
manently  deprive  the  owner  of  his  property 
therein,  but  was  a  mere  incident  of  a  repre- 
hensible trespass  for  which  a  civil  action  for 
damages  would  lie. — State  vs.  Bullitt,  35  Vr.   I 
379. 

A  charge  of  the  court,  "Possession  of  j 
stolen  property  soon  after  the  theft  is  prima  j 
facie  evidence  of  the  guilt  of  the  person  in 
whose  possession  it  is  found  and  throws  on 
the  defendant  the  burden  of  explaining  that 
possession,  and  if  it  is  made  and  is  reason- 
able and  rebuts  the  presumption  of  guilt 
arising  therefrom,  then  the  burden  is  on  the 
state  to  prove  that  it  is  false,"  is  erroneous. 
—State  vs.  Lax  and  Stern,  42  Vr.  386. 

e.  Receiving  Stolen  Goods. 

The  charge  of  the  court  upon  an  indict- 
ment for  receiving  stolen  goods,  that  "that 
which  a  man  ought  to  have  suspected  in  the 
position  of  the  defendant,  he  should  have 
suspected  and  he  must  be  regarded  as  having 
suspected,  in  order  to  put  himself  upon  his 
guard  and  upon  inquiry.  The  proof  in  any 
case  is  to  be  inferential,"  is  error.  The 
proof  must  be  that  the  defendant  had  knowl- 
edge, not  that  he  had  suspicions. — State  vs. 
Goldman,  36  Vr.  394. 

In  cases  of  receiving  stolen  goods,  the 
court,  however,  upon  request,  should  always 
give  the  proper  caution  to  the  jury  as  to  the 
care  to  be  observed  in  considering  the 
testimony  of  such  a  witness. — State  vs. 
Rachman,  39  Vr.  120. 

Upon  the  trial  of  an  indictment  for  the 
unlawful  receiving  of  stolen  goods,  &c.  a 
defendant  previously  convicted  of  the 
larceny  testified  as  a  witness  of  the  state. 
On  behalf  of  the  defendant  on  trial,  the 
court  was  requested  to  charge  that  there 
must  be  corroborative  evidence  <>f  an  ac- 


complice before  the  jury  can  convict  upon 
his  evidence  alone.  The  request  was  re- 
fused. On  error  it  was  held  that  the  refusal 
was  not  ground  for  reversal,  the  rule  being 
that  although  the  practice  of  the  courts  is 
to  advise  juries  not  to  convict  on  the  uncor- 
roborated testimony  of  an  accomplice,  yet 
a  conviction  founded  on  such  evidence  is 
strictly  legal. — State  vs.  Simon,  42  Vr.  142. 

f.  Assault  and  Battery. 

On  the  trial  of  an  indictment  containing 
two  counts,  the  first  charging  the  defendant 
with  assault  and  battery,  and  the  second 
charging  him  with  assault  with  intent  to 
kill,  the  jury,  having  retired  to  consider 
their  verdict,  returned  into  court  and  an- 
nounced that  they  found  the  defendant 
"guilty  of  assault  and  battery  with  intent 
to  scare."  The  trial  judge  refused  to  accept 
this  verdict  and  sent  them  out  again  with 
instructions  that  they  "must  find  the  de- 
fendant not  guilty,  or  guilty,  in  one  of  the 
forms  as  charged  in  the  indictment." 
HELD,  that  there  was  no  error  in  this 
judicial  action. — State  vs.  Gonneion,  39  Vr. 
429. 

3.  Address  of  Counsel. 

An  order  made  by  a  court  of  criminal 
jurisdiction  limiting  the  time  of  defendant's 
counsel  in  addressing  the  jury  is  an  order 
made  in  the  exercise  of  its  discretion,  and  a 
judge  of  such  court  will  not  be  compelled 
by  mandamus  to  allow  an  exception  to  such 
an  order  unless  it  is  made  to  appear  that 
there  is  reasonable  ground  to  contend  that, 
by  such  order,  the  defendant  was  practically 
deprived  of  the  assistance  of  counsel  which 
the  constitution  secures  to  him. — In  re  Carll, 
31  Vr.  83. 

4.  Waiver  of  Indictment  and  Jury  Trial. 

If,  on  waiver  of  indictment  and  of  trial  by 
jury,  the  accused  consents  only  to  a  trial 
before  three  judges,  he  cannot  be  tried  by 
one  judge. — O'Keefe  vs.  Moore,  31  Vr.  138_ 

5.  Accused  as  Witness. 

The  act  of  1871  (now  section  8  of  the 
Evidence  act),  which  permits  an  indicted 
person  to  become  a  witness  in  his  own  behalf, 
by  offering  himself  as  such,  does  not,  as  do 
the  act  of  congress  and  the  acts  of  some 
states  on  the  same  matter,  provide  that  his 
failure  to  offer  himself  shall  not  raise  any 
presumption  against  him,  nor  does  it,  as  do 
the  acts  of  some  states,  forbid  allusion  to 
such  failure  by  counsel  or  court.  HELD, 
that  when  facts  have  been  testified  to  by 
witnesses  for  the  prosecution,  which,  if  true, 
establish  defendant's  guilt,  which  facts  con- 
cern the  actions  of  the  defendant,  and  if  not 
true,  may  be  disproved  by  him,  his  failure  to 
offer  himself  as  a  witness  may  be  considered 
and  commented  upon. — Parker  vs.  State.  32 
Vr.  308.     A.  33  Id.  SOI. 

On  the  trial  of  an  indictment,  where  the 
defendant    does   not   testify,    and   an    alibi 
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could  have  been  established  if  the  defendant 
was  not  guilty,  the  court  in  submitting  the 
case  may  call  attention  to  the  failure  of  the 
defendant  to  testify  and  his  failure  to  call 
witnesses  to  show  :i  n  alibi. — State  vs. 
Wines,  36  Vr.  31. 

But  where  there  is  lie.  direct  evidence  to 
connect  the  defendant  with  the  crime,  it  i- 
error  to  instruct  that  the  defendant's  failure 
to  testify,  and  to  introduce  evidence  showing 
an  alibi,  created  a  natural  and  irresistible 
inference  against  him. — Ibid. 

A  defendant  on  trial  for  a  crime,  who 
offers  himself  as  a  witness  on  his  own  behalf, 
may  be  asked  on  his  cross  examination 
whether  he  has  been  convicted  of  crime,  for 
the  purpose  of  affecting  his  credibility. — 
State  vs.  Henson.  37  Vr.  601. 

It  is  competent  to  ask  the  defendant  in 
a  criminal  trial,  on  his  cross  examination 
whether  he  has  pleaded  non  vult  contendere 
to  an  indictment  for  petit  larceny. — Ibid. 

When  a  defendant  in  an  indictment  avails 
himself  of  the  privilege  accorded  by  law 
and  becomes  a  witness  in  his  own  behalf. 
he  waives  any  constitutional  or  common 
law  protection  against  being  compelled  to 
lie  a  witness  against  himself,  and  may  be 
cross  examined  as  a  witness  by  the  state's, 
prosecutor.  The  extent  of  such  cross 
examination,  and  the  mode  of  requiring 
answers  thereto,  are  not  deemed  to  require 
consideration  in  this  case,  for  the  defendant, 
having  voluntarily  testified  in  his  own 
behalf,  in  respect  to  his  conduct  and  where- 
abouts during  a  period  of  time  involved  in 
the  inquiry  on  the  trial,  a  question  by  the 
prosecutor  respecting  the  clothes  worn  by 
him  on  a  day  included  in  such  period,  was 
permissible  cross  examination,  and  there 
was  no  error  in  admitting  that  question. — 
State  vs.  Zdanowicz,  40  Vr.  619. 

It  was  not  erroneous  to  permit  the  physi- 
cian of  the  jail  in  which  the  accused  was 
confined  to  testify  to  wounds  observed  by 
him  on  the  back  of  the  hands  of  the  accused, 
although  he  also  testified  that  he  had  the 
accused  removed  to  a  room  in  another  part 
of  the  jail  and  divested  of  his  clothing. 
The  observation  made  by  the  witness  of 
the  wounds  on  the  hands  and  testified  to  by 
him,  was  in  no  sense  a  compelling  of  the 
accused  to  be  a  witness  against  himself.  If 
the  removal  of  the  clothes  had  been  forcible 
and  the  wounds  had  been  thus  exposed,  it 
seems  that  the  evidence  of  their  character 
and  appearance  would  not  have  been  objec- 
tionable.— State  vs.  Miller.  42  Vr.  527. 

A  defendant,  who  offers  himself  as  a  wit- 
ness in  his  own  behalf,  may  be  asked,  upon 
cross  examination,  whether  he  has  been 
convicted  of  assault  and  battery,  and  a 
conviction  will  not  be  reversed  because  of 
further  cross  examination  as  to  the  par- 
ticulars of  the  assault  and  batterv,  unless  it 


appears  that  the  defendant  suffered  manifest 
wrong  and  injury  by  reason  of  such  further 
cross  examination. — State  vs.  Mount,  43  Vr. 
365. 

6.  Exclusion  of  Witnesses. 

In  the  course  of  a  trial  upon  an  indict- 
ment the  court  excluded  certain  persons 
from  the  court  room.  The  action  of  the 
court  was  objected  to,  but  no  exception  was 
taken  thereto.  The  writ  of  error  is  returned 
with  a  record  of  the  proceedings  at  the  trial 
duly  certified  under  the  provisions  of  the 
supplement  to  the  Criminal  Procedure  act, 
approved  May  9th,  1894,  Gen.  Stat.,  p. 
1 154,  sec.  170.  HELD,  that  in  the  absence 
of  an  exception  this  court  cannot  consider 
whether  the  action  of  the  court  deprived 
plaintiff  in  error  of  his  constitutional  right 
to  a  public  trial,  but  only  whether  it  appears 
from  the  record  of  the  proceedings  returned, 
that  he  suffered  manifest  wrong  or  injurv 
by  such  action.— Shields  vs.  State,  32  Vr.  18. 

7.  Right  to  Counsel. 

The  right  of  an  accused  in  a  criminal 
prosecution  to  have  the  assistance  of  counsel 
in  his  defence,  guaranteed  by  the  last  clause 
of  section  8  of  article  1  of  the  constitution. 
may  be  waived.  When  the  record  and  bill 
of  exceptions  do  not  show  any  request  for 
the  assignment  of  counsel  made  or  refused, 
but  only  show  that  no  counsel  appeared  for 
the  accused,  no  error  is  disclosed,  for  it  will 
be  presumed  that  the  accused  did  not  desire 
the  assistance  of  counsel.  Failure  to  apply 
for  the  assignment  of  counsel  indicate-  a 
waiver  of  the  right  to  have  the  assistance 
of  counsel. — State  vs.  Raney,  34  Vr.  363. 

8.  Removed  by  Certiorari. 

A  trial  at  the  bar  of  the  supreme  court 
of  an  indictment  removed  from  the  oyer  and 
terminer  by  certiorari,  cannot  be  had  upon 
motion  of  the  defendant. — State  vs.  Young, 
40  Vr.  592. 

9.  Direction  of  Verdict. 

Where  an  indictment  contains  several 
valid  counts,  and  the  evidence  warrants 
conviction  upon  one  of  the  counts,  a  motion 
for  direction  of  a  general  verdict  of  acquittal 
cannot  properly  be  granted. — State  vs. 
!   Terrv,  43  Vr.  375. 


VII.  DEFENCES. 

1.  Voluntary  Intoxication. 

As  between  the  two  offences  of  murder  in 
the  second  degree  and  manslaughter,  volun- 
tary intoxication  cannot  be  a  legitimate 
subject  of  inquiry.    What  constitutes  murder 
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in  the  second  degree  by  a  sober  man  is 
equally  murder  in  the  second  degree  if  com- 
mitted by  a  drunken  man. — Wilson  vs. 
State,  31  Vr.  171. 

When  the  character  and  extent  of  a  crime 
is  made  by  law  to  depend  upon  the  state  and 
condition  of  the  defendant's  mind  at  the 
time,  and  with  reference  to  the  act  done, 
intoxication,  as  a  circumstance,  affecting 
such  state  and  consideration  of  the  mind, 
is  a  proper  subject  for  inquiry  and  considera- 
tion by  the  jury.  If,  by  law,  deliberation 
and  premeditation  are  essential  elements  of 
the  crime,  and  by  reason  of  drunkenness  or 
any  other  cause  it  appears  that  the  prison- 
er's mental  state  is  such  that  he  is  incapable 
of  such  deliberation  and  premeditation, 
then  the  crime  has  not  been  committed. 
Intoxication  is  a  mere  circumstance  to  be 
considered  in  determining  the  presence  or 
absence  of  premeditation. — Ibid. 

If  the  faculties  of  the  accused  are  not  so 
far  prostrated  by  intoxication  as  to  render 
him  incapable  of  forming  an  intention  to 
kill,  the  jury  would  have  no  right  to  find  that, 
by  reason  of  the  intoxication,  the  intention 
to  kill  was  not  present. — Ibid. 


2.  Quilt  of  Another. 

The  defendant  was  not  entitled  to  set  up 
in  his  defence  that  B.  knew  the  suit  she 
employed  him  to  prosecute  was  for  a  ficti- 
tious claim.  The  distinction  is  between 
suits  inter  partes  and  indictments  for  breach 
of  criminal  law.  In  the  former  case,  both 
parties  participating  in  the  illegal  act, 
neither  can  ask  the  aid  of  the  court.  In 
the  latter  case  public  justice  alone  is  con- 
cerned, and  one  party  cannot  excuse  his 
criminal  conduct  because  the  other  is  equally 
guilty  with  him. — Cunningham  vs.  State,  32 
Vr.  67.     See  Id.  666. 

3.  Insanity. 

Under  the  act  of  May  9th,  1894,  a  plaintiff 
in  error  against  whom  a  verdict  has  gone 
upon  the  issue  of  insanity  "suffers  manifest 
wrong  and  injury  upon  the  evidence  ad- 
duced at  the  trial"  only  when  the  proof  of 
his  insanity  so  preponderated  that,  upon  a 
rule  to  show  cause,  the  trial  court  should  set 
aside  the  verdict. — Winters  vs.  State,  32  Vr. 
613. 

The  act  of  May  9th,  1894,  applied  to  the 
defence  of  insanity  and  to  requests  to  charge 
in  respect  thereto. — Ibid. 

The  question  of  the  sanity  of  one  accused 
or  convicted  of  crime,  and  who  falls  into 
insanity  after  indictment  or  conviction 
may  be  decided  by  the  court  or  by  a  jury 
within  the  discretion  of  the  court.  The 
burden  of  proof  of  insanity  is  on  the  de- 
fendant.—In  re  Clifford.  22  N.  J.  L.  J.  176. 


4.  Alibi. 

When,  at  the  trial  of  an  indictment,  the 
time  of  the  commission  of  the  offence  charged 
is  definitely  fixed  and  the  defence  is  an  alibi, 
it  is  error  to  permit  a  conviction  on  the 
theory  that  there  may  have  been  a  mistake 
as  to  time  on  the  part  of  the  witnesses  for 
the  state. — State  vs.  Lee,  32  Vr.  474. 

5.  Autre  Fois  Acquit. 

A  plea  of  autre  fois  acquit  at  common  law 
must  be  specially  pleaded  in  writing,  and 
must  set  out  the  former  record  of  acquittal, 
also  the  identity  of  the  offence  and  person 
by  proper  averments. — State  vs.  Ackerman, 
35  Vr.  99. 

Under  section  54  of  the  act  entitled  "An 
act  regulating  proceedings  in  criminal  cases" 
(Gen.  Stat.,  p.  1119),  and  section  45  of  the 
revision  of  the  same  act  (Pamph.  L.,  1898, 
pp.  866,  882),  the  plea  must  still  be  in  writ- 
ing, but  the  averments  of  such  plea  need 
only  be  that  the  defendant  has  been  lawfully 
acquitted  of  the  offence  charged  in  the 
indictment.  The  averments  of  the  plea  need 
not  be  any  more  specific  than  required  by 
the  statute. — Ibid. 

The  proper  practice  is  for  the  state  by 
replication  to  traverse  the  averments  of  the 
plea  of  autre  fois  acquit  when  in  form  pro- 
vided by  the  statute,  and  conclude  to  the 
contrary,  and  if  this  be  not  done  the  traverse 
or  similiter  will  be  assumed,  and  the  issue 
as  made  by  the  plea  tried  and  determined. — 
Ibid. 

The  determination  of  the  issue  made  by  or 
joined  upon  such  a  plea  must  be  determined 
by  a  jury,  under  the  rulings  of  the  court  as  to 
the  admissibility  of  evidence  and  instruc- 
tions to  the  jury  upon  matters  of  law. — Ibid. 

The  burden  of  the  proof  is  upon  the  de- 
fendant to  support  such  plea  by  a  prepon- 
derance of  proof. — Ibid. 

The  judgment  upon  such  plea  upon  the 
finding  of  the  jury,  if  in  favor  of  the  de- 
fendant, is  that  he  be  dismissed  and  dis- 
charged of  the  premises  contained  in  the 
indictment,  and  that  he  go  without  delav: 
if  the  finding  of  the  jury  be  against  the 
defendant,  then  the  judgment  is  answer  over 
or  plead  anew  generally  to  the  indictment. — 
Ibid. 

If  in  a  plea  of  autre  fois  acquit,  if  the  re- 
quisites of  the  statute  be  well  pleaded — that 
is,  that  the  defendant  has  been  lawfully 
acquitted  of  the  same  offence  charged  in 
the  indictment,  and  a  demurrer  by  the  state 
be  interposed  to  such  plea — then  the  plea 
stands  admitted,  and  the  judgment  by  the 
court  must  be  in  favor  of  the  dr1 
that  he  be  discharged  of  the  premises  con- 
tained in  the  indictment  and  that  he  go 
without  delay. — Ibid. 
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Ordinarily  a  plea  of  former  acquittal  in  a 
criminal  case  raises  an  issue  for  the  jury; 
but  where,  upon  its  face,  it  is  insufficient  in   I 
substance,    it     mav    be    so    adjudge!    upon 
demurrer.— State  vs.  Rosa,  43  Vr.  462. 

A  plea  to  an  indictment  for  the  muni.  . 
of  D.  that  the  defendant  has  been  lawfully 
acquitted  of  the  offence  charged,  m  thai  " 
was  previously  indicted  and  tned  for  the 
murder  of  G.,  who,  by  the  evidence  m  thai 
case,  was  shot  at  the  same  tune  and  place, 
and  by  the  same  person  as  D.,  and  was 
acquitted  of  that  charge,  and  that  the. entire 
facts  of  the  shooting  of  both  D.  and  G.  were 
presented  by  the  evidence  before  the  jury, 
and  constituted  one  and  the  same  offence, 
is  bad  upon  demurrer,  in  that  it  fails  to  allege 
or  show  that  both  homicides  were  produced 
by  the  same  act. — Ibid. 

6.  General. 

If  a  defendant  can  prove  that  the  com- 
pany did  exist  and  that  the  moneys  that  he 
had*  not  paid  over  to  it  were  the  moneys  of 
another,  lawfully  entitled  to  receive  the 
same  and  that  he  had  duly  accounted  for 
them  to  the  rightful  owner  thereof  that 
would  be  a  defence— but  that  is  a  defence 
which  he  must  prove.— State  vs.  Reynolds, 
36  Vr.  424. 


7.  Self=Defence. 

The  accused  sought  to  justify  the  killing 
on  the  ground  that  it  was  done  m  self- 
defence.  Ministers  of  justice,  while  in  the 
execution  of  their  offices,  are  under  the 
peculiar  protection  of  the  law.  This  special 
protection  is  founded  in  great  wisdom  and 
in  every  principle  of  political  justice;  for 
without  it  the  public  tranquillity  cannot 
possibly  be  maintained  or  private  property 
secured.  For  these  reasons  the  killing  oi 
officers  so  employed  has  been  deemed,  at 
common  law,  murder  of  malice  prepense, 
as  being  in  defiance  of  the  justice  of  the 
kingdom.  To  the  same  effect  is  the  statute 
of  this  state.— Bullock  vs.  State,  36  Vr.  55,. 

In  defending  himself  from  an  assault 
made  upon  him,  a  person  is  justified  in  tak- 
ing the  life  of  his  adversary  when  that  act 
s  or  reasonably  appears  to  be,  necessary  in 
order  to  preserve  his  own  life,  or  to  protect 
himself  from  serious  bodily  harm. — State  vs. 
Bonofiglio,  38  Vr.  239. 

On  the  trial  for  an  indictment  for  murder, 
where  the  justification  is  self-defence,  it  is 
entirely  proper  to  instruct  the  jury  that  the 
burden  is  on  the  accused  of  proving,  to  the 
satisfaction  of  the  jury,  a  situation  and 
circumstances  under  which  the  right  of  self- 
defence  might  be  lawfully  exercised  pro- 
vided they  are  also  instructed  that  the 
accused  is  entitled  to  the  benefit  of  the 
reasonable  doubt  upon  the  whole  case.— 
State  vs.  Jones,  42  Vr.  543. 


A  blow  accidentally  delivered  upon 
while  defending  against  an  attack  of  another, 
is  a  blow  struck  in  self-defence— State  vs. 
Mount,  43  Vr.  365. 

8.  Justification. 

Under  the  law  of  t hi-  Btate  a  person,  upon 
whom  an  attempt  to  rob  is  being  made,  is 
justified  in  taking  the  life  of  his  assail 
even  when  other  and  less  radical  means 
would  render  the  attempt  abortive.  His 
right  to  kill  is  absolute.— State  vs.  Bono- 
figlio, 38  Vr.  239. 

An  officer,  when  resisted  in  lawfully  mak- 
ing an  arrest,  is  not  justified  in  killing  the 
offender  for  the  purpose  of  guarding  his 
person  from  bodilv  harm,  unless  the  injury 
threatened  i  b  serious  one. — State  v.-. 
ffickey,  11  Vr.  623. 

9.  Reasonable  Doubt. 

If  a  reasonable  doubt  of  guilt  is  raised, 
even  by  inconclusive  evidence  of  an  alibi, 
the  defendant  is  entitled  to  the  benefit  of  it. 
—State  vs.  MacQueen,  40  Vr.  522. 

In  criminal  cases,  the  burden  is  on  the 
state  to  prove  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt,  and  that  burden 
never  -hilt-. -State  vs.  Lex  and  Stern,  42 
Vr.  386. 

If  a  reasonable  doubt  of  guilt  is  raised  even 
bv  inconclusive  evidence  of  the  innocent 
possession  of  stolen  goods,  the  defendant 
is  entitled  to  the  benefit  of  it.— Ibid. 

10.  Statute  of  Limitations. 

An  indictment  alleging  the  making  of  the 
false  pretences  more  than  two  years  prior 
to  the  finding  of  the  same,  and  which 
further  alleges  that  money  was  obtained 
less  than  two  years  before  the  finding  of  the 
indictment,  is  not  barred  by  secton  130  of 
the  Criminal  Procedure  act,  Gen.  Stat.,  p. 
1146.— State  vs.  Riley,  36  Vr.  192.  See  Id. 
624. 

Under  the  circumstances  of  this  case,  it 
was  not  conclusively  proven,  that  the  em- 
bezzlement charged  against  the  defendant 
had  taken  place  more  than  two  years  before 
the  finding  of  the  indictment.— State  VS. 
Meeker,  43  Vr.  210. 


VIII.  JURY. 

1.  Challenges. 

Where  several  persons  are  indicted  jointly, 
thev  are  not,  under  section  SI  of  the  Criminal 
Procedure  act  of  1S9S.  entitled  to  severally 
challenge  ten  of  the  general  panel  of  jurors, 
but  collectively,  ten.— State  vs.  Rachman, 
39  Vr.  120. 


CRIMINAL  LAW  AND  PROCEDURE,  VIII.  IX.— CURTESY. 

Cross  Bill. — Crossings. — Cruelty. — Curtesy. — Custody  of  Child. — Cy-Pres. 


Under  section  81  of  the  Criminal  Proced- 
ure act  (Pamph.  L.,  1898,  p.  896),  where  two 
or  more  defendants  are  jointly  indicted  and 
tried,  they  together,  and  not  severally,  are 
entitled  to  ten  peremptory  challenges. — 
State  vs.  MacQueen,  40  Vr.  522. 

Carnal  abuse  of  a  woman-child  under  six- 
teen years  of  age  is  a  statutory  offense,  en- 
titling the  defendant  to  no  more  than  the 
peremptory  challenges. — State  vs.  Cannon, 
43  Vr.  46. 

2.  Struck  Jury. 

The  Criminal  Procedure  act  (Pamph.  L.. 
1898,  pp.  894,  895),  authorizes  struck  juries 
and  foreign  juries,  but  does  not  authorize 
struck  juries  from  a  county  other  than  that 
in  t which  the  indictment  is  found. — State 
vs.  Young,  40  Vr.  592. 

Sections  75  and  76,  Pamph  L.,  1898,  p. 
894,  providing  for  a  struck  jury  for  the  trial 
of  an  indictment  are  not  repugnant  to  the 
constitution  of  the  United  States. — Brown 
vs.^State,  23  N.  J.  L.  J.  18. 


IX.  DEFINITIONS  AND  CONSTRUC= 
TION  OF  WORDS. 

1.  "Crime." 

"Crime,"  in  section  1  of  the  Evidence  act 
(Gen.  Stat.,  p.  1397),  means  any  crime. — 
State  vs.  Henson,  37  Vr.  601. 

2.  "Knowing." 

The  word  "knowing,"  in  a  criminal 
statute,  means  mental  assurance,  knowl- 
edge or  scienter,  and  such  knowledge  must 
be  clearly  proved  or  shown  by  circumstances 
which  leave  no  reasonable  doubt  on  a  fair 
and  considerate  mind. — State  vs.  McBarron, 
37  Vr.  680. 

3.  "Murder." 

If  on  trial  of  an  indictment  for  murder  t  he 
judge  uses  the  word  "murder"  to  denote 
murder  in  the  second  degree,  but  explains 
to  the  jury  the  distinction  between  "mur- 
der" so  understood  and  murder  in  the  first 
degree,  no  error  is  thereby  committed. — 
State  vs.  Gruff,  39  Vr.  287. 

4.  "Apparent." 

The  trial  judge,  on  an  indictment  for 
murder,  instructed  the  jury  that  the  right 
to  take  life  in  self-defence  rested  upon 
necessity;  and  that  no  one  was  justified  in 
taking  the  life  of  another  unless  the  neces- 
sity for  doing  so  was  apparent  as  the  only 
means  of  preventing  his  own  destruction,  or 
of  escaping  grievous  bodily  harm.  HELD, 
that  if,  by  the  use  of  the  word  "apparent," 
the  idea  was  conveyed  to  the  minds  o£  the 
jurors  that  the  necessity  must  actually 
rxist  rather  than  it  must  reasonably  appear 
to  exist,  and  consequently  the  instruction 
was  not  an  accurate  expression  of  the  ab- 


stract rule  upon  this  subject,  the  inaccuracy 
could  not  have  been  harmful  to  the  prisoner 
for  the  reason  that  the  defence  set  up  by 
him  was  that  he  took  the  life  of  the  deceased 
in  resisting  an  assault  which  the  latter  was 
committing  upon  him  with  a  deadly  weapon. 
— State  vs.  Jones,  42  Vr.  543. 

5.  "Keeping  a  Disorderly  House." 

The  natural  meaning  of  an  accusation  that 
a  person  is  "keeping  a  disorderly  house," 
is  that  he  is  so  keeping  his  house  as  to  make 
it  a  common  nuisance  to  the  neighborhood. 
— Moore  vs.  Beck,  42  Vr.  7. 


CROSS  BILL. 

See  Pleading  and  Practice — In    Equity. 


CROSSINGS. 

See  Railroads. 


CRUELTY. 

See  Animals;  Divorce. 


CURTESY. 

Under  the  Chancery  act  providing  that 
when  money  is  paid  into  court  on  foreclosure 
proceedings,  the  owner  of  any  estate  for 
life  may  apply  for  payment  of  a  gross  sum  in 
lieu  of  the  estate,  consent  of  the  remainders- 
man  is  not  required,  but  only  that  of  the 
owner  of  the  estate  for  life. — Leach  vs.  Leach , 
3  Rob.  620. 

If  a  bill  by  husband  and  wife,  filed  in 
respect  to  an  injury  to  the  wife's  land,  does 
not  show  that  there  is  issue,  upon  the  birth 
of  which  the  husband  would  become  entitled 
to  an  estate  by  the  curtesy  consummate  on 
her  death,  such  bill  is "  demurrable.  If 
such  bill  should  show  the  birth  of  issue 
and  an  injury  to  the  husband's  right,  the 
proper  practice  would  be  to  make  him 
defendant,  he  being  a  necessary  party 
thereto. — Doremus  vs.  Paterson,  3  Rob.  188. 
See  Id.  775. 


CUSTODY  OF  CHILD. 

See  Divorce. 


CY-PRES. 

See  Trusts. 
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IX.  NOMINAL. 


I.  ELEMENTS  OF. 

1.  Profits. 

Profits  are  recoverable  as  damages  when 
they  might  have  been  realized  and  when 
tiny  arc-  capable  of  being  estimated  with 
reasonable  certainty  and  in  actions  of  tort 
where  the  quantum  of  damages  is  very 
much  within  the  discretion  of  the  jury,  the 
evidence  of  the  nature  and  extent  of  the 
plaintiff's  business  and  the  general  rate 
of  profit  he  has  realized  therefrom,  which 
has  been  interrupted  by  the  defendant's 
wrongful  act,  is  properly  received,  not  on 
the  ground  of  its  furnishing  a  measure  of 
damages  to  be  adopted  by  the  jury,  but  to 
be  taken  into  consideration  to  guide  them 
in  the  exercise  of  that  discretion  which,  to  a 
certain  extent,  is  always  vested  in  the  jury. 
— East  Jersey  Water  Co.  vs.  Bigelow.  31  Vr. 
201. 

2.  Mental  Agitation. 

When  an  actionable  wrong,  consisting  of 
or  accompanied  by  personal  injury,  is  com- 
mitted, the  jury,  in  fixing  the  damages 
therefor,  are  generally  entitled  to  consider 
the  mental  agitation  and  disorder  of  the 
plaintiff  naturally  and  proximately  resulting 
from  the  wrongful  conduct  of  the  defendant. 
— Consolidated  Traction  Co.  vs.  Lambertson, 
31  Yr.  457. 

3.  Expenditures. 

In  an  action  for  death  by  wrongful  act 
funeral  charges  are  not  recoverable  as  part 
of  the  damages  under  the  statute. — Consoli- 
dated Traction  Co.  vs.  Hone,  31  Vr.  444. 
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In  an  action  tor  breach  of  a  contract  to 
deliver  machinery,  plaintiff  should  be 
allowed  to  recover,  in  addition  to  his  profit, 
such  reasonable  sum  as  he  may  have  been 
compelled  to  pay  his  prospective  vendee  by 
reason  of  such  breach. — Lodge  vs.  Binnse, 
24  N.  J.  L.  J.  430. 


4.  Pecuniary  Loss. 

In  an  action  based  upon  the  act  entitled 
"An  act  to  provide  for  the  recovery  of 
damages  in  cases  where  the  death  T>f  a 
person  is  caused  by  wrongful  act  or  neglect," 
approved  March  3d,  184S,  the  plaintiff  is 
entitled  to  recover  nothing  but  the  pecuni- 
ary loss  sustained  by  the  person  for  whose 
benefit  as  next  of  kin  the  action  is  brought. — 
May,  Administrator,  vs.  West  Jersey,  &c, 
Railroad  Co.,  33  Vr.  67. 

The  services  of  a  wife  in  Ijer  husband's 
household,  in  the  ordinary  work  thereof,  or 
in  aiding  and  assisting  him  in  his  occupation, 
are  due  and  belong  to  the  husband,  and  her 
continual  services  during  the  life  of  her  hus- 
band cannot  be  a  pecuniary  benefit  to  the 
next  of  kin,  and  the  deprivation  of  such 
services  cannot  be  a  pecuniary  injury  nor 
afford  ground  of  recovery  of  damages  under 
the  Death  act  of  this  state.  Whether  such 
services  after  the  death  of  her  husband 
would  be  a  pecuniary  benefit  to  the  next  of 
kin  is  a  question  too  remote  to  be  considered 
by  the  jury  as  a  basis  of  a  verdict  of  damages 
under  such  act. — May  vs.  West  Jersey,  &c, 
Railroad  Co.,  33  Vr.  63. 

In  an  action  under  the  Death  act  (Gen. 
Stat.,  p.  1188),  where  it  is  contended  that  the 
advice  and  counsel  of  the  deceased  to  the 
next  of  kin  is  an  element  of  damage,  it  must 
be  shown  by  the  facts  and  circumstances 
that  such  advice  and  counsel  would  relate 
to  the  pecuniary  affairs  of  the  next  of  kin, 
and  that  such  advice  and  counsel  would 
probably  result  in  a  pecuniary  benefit,  and 
that  by  the  deprivation  of  such  advice  and 
counsel  a  pecuniary  injury  would  accrue. — 
Ibid. 

It  is  error  to  instruct  the  jury,  in  a  suit 
by  an  administrator  for  the  benefit  of  the 
widow  and  the  next  of  kin,  that  they  may 
consider  what  the  deceased,  had  he  lived, 
would  probably  have  been  able  to  give  to 
the  widow  or  next  of  kin,  from  his  earnings, 
during  his  life,  and  to  foot  up  that  amount 
as  the  damages  to  be  thus  awarded. — Hack- 
ney vs.  Del.  and  Atl.  Tel.  Co.,  40  Vr.  335. 

Such  an  instruction  fails  to  take  into 
account  the  fact  that  the  widow  and  next 
of  kin  will  come  into  present  possession  of 
the  fund,  and  the  future  income  thereon. — 
Ibid. 

What  the  plaintiff  is  entitled  to  recover  is 
a  "capital  fund"  (so  to  speak)  which  will 
represent  the  present  value  of  all  the  pecuni- 


ary loss  which  will  fall  upon  the  widow  and 
next  of  kin  by  the  premature  taking  off  of 
the  intestate. — Ibid. 

5.  Value  When  Fixed  by  Contract. 

Where  an  action  for  trover  and  conver- 
sion will  lie,  the  plaintiff  may  waive  such 
action  and  sue  in  assumpsit,  in  which  case 
the  measure  of  damages  is  the  value  of 
the  property  at  the  time  of  conversion,  and 
an  instruction  that  such  value  should  be 
assessed  at  the  cost  price  specified  in  an 
agreement  that  antedated  the  conversion 
is  injurious  error  where  there  was  other 
evidence  of  value  more  favorable  to  the 
defendant. — Moore  vs.  Richardson,  39  Vr. 
305. 


II.  PLEADING  AND  PRACTICE, 
1.  Allegations  in  Pleadings. 

In  an  action  of  tort  to  recover  damages 
for  personal  injuries,  an  allegation  of  duty 
is  insufficient.  The  facts  and  circumstances 
from  which  the  duty  arises  must  be  set 
out  in  the  declaration,  and  the  sufficiency 
of  the  pleading  must  be  determined  from 
the  facts  from  which  the  duty  is  deducted. — 
Clyne  vs.  Helmes,  32  Vr.  358. 

Under  such  a  declaration  in  an  action  for 
libel  he  can  recover  his  actual  damages. 
"Actual  damages  specially  alleged"  as  used 
in  the  statute  of  June  13th,  1898,  means 
such  as  would  be  compensatory  damages 
at  common  law,  Stuart  vs.  News  Publish- 
ing Co.,  38  Vr.  317  followed.— Marsh  vs. 
Edge,  39  Vr.  661. 

2.  Release. 

The  railroad  company  located  its  road, 
not  upon,  but  near  the  line  of  the  church 
property,  on  which  the  church  was  erected. 
The  railroad  was  projected  and  constructed 
in  1881.  In  constructing  it  along  the  church 
property  the  company  made  an  excavation 
of  nineteen  feet.  In  the  process  of  excava- 
tion the  earth  on  the  south  side  of  the 
church  was  almost  entirely  removed  and 
the  foundation  exposed,  and  the  church 
on  that  side  began  to  show  signs  of  deteriora- 
tion and  damages.  On  the  5th  of  December, 
1881,  a  proposition  was  sent  to  the  company 
by  the  officers  of  the  church,  containing 
an  estimate  of  damages,  amounting  to 
$3,500,  and  offering  for  that  sum  to  release 
the  company  from  all  responsibility  for 
present  repairs  and  future  damages  by 
reason  of  constructing  and  operating  the 
railroad.  That  proposition  the  company 
declined.  Then  an  agreement  was  made 
that  the  company  should  put  the  outside 
of  the  building  and  the  foundation  and 
adjoining  walls  in  repair  and  make  them  safe, 
and  that  the  church  should,  at  the  expense 
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of  the  company,  improve  and  refit  the  in- 
terior walls.  The  company  did  all  the 
work  outside.  The  inside  work  was  done 
by  the  church.  It  cost  SI, 000,  which  was 
paid  by  the  company.  On  the  9th  of 
January,  1882,  the  church  gave  a  receipt  to 
Mr.  Hobart  in  these  words:  "Received 
from  G.  A.  Hobart,  Pt.  Pat.  Extension,  one 
thousand  dollars  in  full  settlement  and  dis- 
charge of  all  damages  done  by  Railroad  Co. 
against  our  church.  Railroad  Co.  to  pay 
for  all  work  in  process."  The  wall  was 
built  by  the  company.  Its  location,  di- 
mensions and  construction,  and  the  char- 
acter of  its  foundations  were  committed  to 
the  exclusive  control  of  the  company.  It 
was  located  within  four  and  one-half  feet  of 
the  track  on  which  the  company  was  to  run 
its  trains.  The  projection  of  the  ties 
brought  the  force  of  the  vibrations  caused 
by  the  running  of  the  trains  nearer  the  wall. 
At  the  top  the  wall  is  clear  of  the  church 
property;  at  the  bottom  it  is  five  feet  upon 
the  church  property,  leaving  the  wall  at  the 
base  three  feet  in  width  on  the  property  of 
the  company.  In  1886  further  damage  to 
the  church  building  was  sustained,  which 
was  settled  by  the  payment  of  $100.  In 
1887  the  south  wall  of  the  church  had 
settled,  the  floors  had  gone  down,  and 
gables  cracked,  involving  a  considerable 
outlay  for  reparation.  A  suit  was  brought 
by  the  plaintiffs  against  the  defendants  to 
recover  the  damages  sustained  in  1S87.  It 
appeared  at  the  trial  that  the  wall  was  no1 
properly  underpinned,  and  that  the  jarring 
of  the  trains  passing  kept  it  settling  all  the 
time.  The  plaintiffs  were  non-suited.  In 
the  supreme  court  the  ruling  of  the  circuit 
was  sustained,  on  the  ground  that  the  cause 
i  if  actii  m,  if  any,  accrued  as  early  as  1SS1 ,  and 
was  discharged  by  the  receipt  given  in 
January.  1882,  and  also  that  the  plaintiff,-' 
suit  was  barred  by  the  statute  of  limitation-. 
HELD,  that  the  damages  sued  for  in  this 
case  did  not  result  from  an  unlawful  act  of 
the  defendants  in  making  the  excavations 
in  1SS1.  The  digging  out  of  the  cut  was 
the  occasion  for  requiring  the  erection  of 
a  wall  for  the  protection  of  the  church 
property,  but  was  not  the  cause  of  the 
injury  which  was  subsequently  sustained, — 
Church  of  the  Holy  Communion  vs.  Paterson 
&c,  Railroad  Co. ,'37  Vr.  21S. 

In  such  cases  the  cause  of  action  depends 
upon  actual  damage,  and  the  statute  of 
limitations  begins  to  run  from  the  time  such 
damage  is  sustained. — Ibid. 

It  is  a  fundamental  principle  of  law, 
applicable  alike  to  breaches  of  contract 
and  to  torts,  that  in  order  to  found  a  right 
of  action  there  must  be  a  wrongful  act  done 
and  a  loss  resulting  from  that  wrongful  act. 
The  injury  done  in  1881  was  a  complete 
cause  of  action,  in  respect  of  which  com- 
pensation was  made;  but  there  was  a  liabil- 
ity to  further  disturbance.  In  1SS6  addi- 
tional damages  were  sustained,  which  gave 
a  new  and  distinct  cause  of  action.  In  any 
action  brought  to  recover  the  damages  sus- 


tained in  1881,  or  brought  in  L886  to  recover 

the  damages  then  sustained,  the  plaintiffs 
could  not  have  recovered  for  tin  damat"-.- 
that  might  be  sustained  in  1887. — Ibid. 

I  he  damage  resulting  from  time  to  time 
to  the  church  property  from  the  condition 
of  the  wall  created  a  new  cause  of  action, 
which  gave  the  plaintiffs  a  right  to  recover 
such  damages  as  had  arisen  within  six  yi 
—Ibid. 

The  injury  for  which  this  suit  was  brought 
was  a  new  cause  of  action,  which  arose  in 
1887,  and  the  suit  was  brought  within  six 
years  from  the  time  those  damages  were 
sustained. — Ibid. 

In  1881  a  railroad  company  located  its 
road  close  to  the  property  of  a  church  and 
on  which  the  church  edifice  was  erected. 
In  constructing  it  along  the  church  property 
a  cut,  between  sixteen  and  nineteen  feet, 
was  made.  By  reason  of  this  excavation 
the  wall  of  the  church  settled  and  cracked 
in  the  summer  of  1881.  Negotiations  were 
then  had  between  the  parties,  and  an 
arrangement  was  entered  into  by  the  terms 
of  which  the  railroad  company  should 
make  the  foundation  and  outer  walk 
and  secure,  and  that  the  church  should,  at 
the  expense  of  the  company,  do  the  neces- 
sary repairs  inside  the  church.  The  work 
outside  was  done  by  the  company  and  it 
paid  for  the  inside  work  the  sum  of  SI, 000, 
taking  a  receipt  for  the  same  from  the 
church  "in  full  settlement  of  all  damages 
done  by  the  railroad  company  to  our 
church."  Some  time  after  the  walls  of  the 
church  began  again  to  crack  and  show  signs 
of  settling,  and  in  1887,  a  considerable  out- 
lav  was  necessary  for  reparation,  and  a  suit 
was  brought  to  recover  the  damages  sus- 
tained in  1SS7,  and  on  the  second  trial  of 
said  suit  the  church  recovered  damages  for 
the  failure  of  the  railroad  company  to  make 
the  wall  safe.  HELD,  that  the  damages 
resulting  from  the  failure  of  the  railroad 
company  to  construct  a  wall  sufficient  to 
make  the  church  edifice  safe  and  secure, 
was  distinct  from  the  unlawful  act  of  the 
company  in  making  the  excavations  in 
18S1  and  was  not  discharged  by  the  receipt 
given  in  18S2. — Church  of  the  Holy  Com- 
munion vs.  Paterson,  &c,  Railroad  Co.,  39 
Vr.  399. 

The  injury  for  which  this  suit  was  brought 
was  a  new  cause  of  action  which  arose  in 
iss7  and  the  statute  of  limitations  began 
to  run  only  from  that  date,  and  this  suit  was 
brought  within  six  years  from  the  time 
those  damages  were  sustained,  Church  of 
the  Holv  Communion  vs.  Paterson  tc., 
Railroad" Co..  37  Vr.  218,  followed.— Ibid. 

3.  Effect  of  Verdict. 

After  verdict,  it  must  be  assumed,  in  the 
absence  of  legal  evidence  to  the  contrary, 
that  all  claims  made  in  the  declaration  for 
consequential  damages  which  are  not  legally 
recoverable  were  disallowed  at  the  trial. — 
Karnuff  vs.  Kelch.  42  Yr.  558. 


DAMAGES,  II.  III. 


281 


Pleading  and  Practice. — Exemplar}*. 


4.  Presumption  of  Consequences. 

The  fact  that  a  plaintiff  had  never  known 
a  site  upon  which  he  placed  his  wheat  stacks, 
which  stacks  were  injured  by  backwater, 
caused  by  a  culvert  constructed  by  the 
defendant  to  be  flooded,  is  not  conclusive 
that  the  defendant  should  not  have  antici- 
pated that  the  culvert,  as  constructed, 
would  be  likely  to  cause  such  an  injury. — 
Perrine  vs. Pennsylvania  R.R.  Co.,  42  Vr.  644. 

5.  Distribution  of  Damages  by  Admin= 
istrator. 

The  husband  is  not  next  of  kin  of  his  wife 
within  the  meaning  of  the  act  of  March  3d, 
1848  (Gen.  Stat.,  p.  1188),  and  is  not  en- 
titled to  share  in  the  distribution  of  the 
fund  recovered  under  that  act. — Gottlieb 
vs.  North  Jersey  Street  Railway  Company, 
43  Vr.  480. 

The  fund  recovered  under  the  act  of 
March  3d,  1848,  is  no  part  of  the  estate  of 
the  deceased  and  the  administrator  receiv- 
ing it,  whether  the  husband  of  the  deceased 
or  a  stranger,  is  a  mere  trustee  for  its  dis- 
tribution to  the  next  of  kin  in  the  method 
pointed  out  by  the  statute. — Ibid. 

A  subject  of  the  kingdom  of  Italy,  resid- 
ing in  this  country,  while  at  work  on  a  steam 
railroad  met  his  death  in  a  collision  which 
occurred  on  such  railroad.  He  left  him 
surviving  a  wife,  father  and  brother,  all 
subjects  of  such  kingdom,  the  wife  and 
father  being  residents  of  Italy,  and  the 
brother  residing  in  this  country.  Th ' 
deceased  died  intestate,  possessed  of  no 
estate.  It  is  alleged,  however,  that  his 
death  was  due  to  the  wrongful  act  or  negli- 
gence of  the  railroad  company  in  whose 
employ  deceased  was  at  the  time  of  his 
death,  and  that  damages  are  recoverable 
in  consequence  thereof. 

Two  applications  for  administration  were 
made;  one  by  the  brother  and  the  other  by 
the  consular  agent  of  the  Italian  kingdom. 
Neither  application  was  made  within  the 
forty  days  specified  in  the  statute  (Pamph. 
L.,  1898,  p.  724).     HELD — 

1.  That  in  the  absence  of  statutory  limita- 
tions tlic  administration  is  to  be  committed 
to  those  who  are  the  ultimate  beneficiaries, 
on  the  principle  that  the  right  of  administra- 
tion grows  out  of  the  right  of  distribution. 

2.  That  as  the  only  money  to  be  distri- 
buted is  such  sum  as  shall  be  received  as 
damages  for  wrongfully  or  negligently 
causing  death,  the  only  persons  ultimately 
interested  in  the  fund  to  be  administered 
are  the  widow  and  father  of  such  deceased. 
(Gen.  Stat.,  p.  1188.) 

3.  That  "the  right  to  intervene  in  the 
possession,  administration  and  judicial  liqui- 
dation of  estates"  of  persons,  subjects  of 
a  foreign  power,  dying  intestate  in  this 
country,  contained  in  article  9  of  the 
treaty  between  the  United  States  and  the 
Argentine  Republic,  does  not  grant  to 
consuls   the   exclusive   right  to  administer, 


but  the  right  so  to  do  depends  upon  the 
particular  facts  of  each  case.  Quaere. 
Whether  the  so-called  "most  favored  nation  " 
clause  (article  17  of  the  treaty  between 
the  United  States  and  Italy)  has  the  effect 
and  operation  of  making  article  9  of  the 
treaty  between  the  United  States  and  the 
Argentine  Republic  a  part  of  such  former 
treaty?  and:  Quaere.  Whether  the  rights 
obtained  under  such  so-called  "most  favored 
nation"  clause  are  not  confined  to  the  per- 
sonal rights  of  consuls  and  other  officers  and 
employes  enumerated  in  such  clause? 

4.  That  the  Italian  consul,  both  by  treaty 
and  international  comity,  has  the  right  to 
intervene  in  the  administration  of  the  estate 
of  subjects  of  the  kingdom  of  Italy  dying 
intestate  in  this  country,  for  the  protection 
of  heirs,  next  of  kin  and  creditors  of  such 
deceased  subjects  of,  and  residents  in,  such 
kingdom. 

5.  That  as  between  the  brother  of  such 
deceased  and  the  Italian  consul  the  latter 
is  entitled  to  the  administration. 

6.  That  as  the  funeral  expenses  of  such 
deceased  will  form  part  of  any  damages  that 
may  be  secured  for  wrongfully  and  negli- 
gently causing  his  death,  the  reasonable 
expenses  incurred  in  the  burial  of  the  de- 
ceased should  be  paid  out  of  such  damages. 
— In  re  Application  for  the  Administration 
of  the  Estate  of  Francesco  Freccia,  De- 
ceased, 27  N.  J.  L.  J.  367. 

Action  brought  for  a  breach  of  a  covenant 
of  warranty  in  a  deed  of  conveyance  made 
by  the  defendants  to  Sarah  M.  Burtis,  who 
afterwards  conveyed  it  to  the  plaintiff. 
The  defendants  are  husband  and  wife. 
Property  mortgaged  and  foreclosed.  HELD, 
a  foreclosure  sale  renders  the  breach  of  the 
covenant  of  warranty  as  complete  as  if  there 
had  been  a  total  failure  of  title  in  the  estate 
of  the  grantee,  followed  by  an  actual  eviction 
of  the  assignee  of  the  covenant.  A  physical 
eviction  is  not  essential  to  the  action  for 
breach  of  warranty. 

A  married  woman  may  enter  into  a  coven- 
ant of  warranty,  if  of  full  age. 

The  damages  must  include  the  value  of 
the  land  at  the  time  of  the  conveyance,  and 
interest  from  the  date  of  the  sale. — Griffiths 
vs.  Burtis,  27  N.  J.  L.  J.  179. 


III.  EXEMPLARY. 

1.  Instructions  to  Jury. 

If  there  be  no  evidence  to  justify  the  as- 
sessment of  exemplary  damages  against  a 
defendant,  the  trial  court  may  so  instruct 
the  jury. — Bullock  vs.  Delaware,  Lacka- 
wanna and  Western  Railroad  Co..  32  Vr. 
550. 

Proof  of  asperities  in  colloquy  between 
the  conductor  of  a  railway  train  and  a  pas- 
senger who  resists  the  enforcement  in  good 
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faith  of  a  rule  of  the  railway  company, 
which  asperities  were  induced  by  the 
behavior  and  language  of  the  passenger,  is 
not  sufficient  to  justify  the  assessment  of 
exemplary  damages  against  the  railway 
company. — Ibid. 

2.  Illegal  Arrest. 

A  passenger  upon  a  railroad  train  who  has 
been  illegally  arrested  by  the  agents  of  the 
company  for  riding  beyond  the  station  to 
which  he  has  paid  his  fare — the  train  upon 
which  he  was  traveling  not  having  stopped 
at  that  station — is  entitled  to  compensat  i<  m 
from  the  company  for  such  physical  injuries 
as  he  may  have  sustained,  and  for  the  injury 
to  his  feelings  resulting  from  the  indignity 
to  which  he  has  been  subjected,  but  he  is  not 
entitled  to  recover  punitive  damages. — 
( lone  vs.  Central  Railroad  Co.,  33  Vr.  99. 

3.  Nature  of. 

Punitive  damages  are  in  the  nature  of  a 
penalty  especially  designed  as  a  punishment 
for  the  wanton  conduct  or  malicious  motives 
of  a  tori  feasor,  and  can  lawfully  be  imposed 
only  when  the  reprehensible  act  is  brought 
home  to  the  defendant. — Fohrmann  vs. 
Consolidated  Traction  Co.,  34  Vr.  391. 

The  right  to  recover  punitive  damages 
rests  primarily  upon  the  single  ground  of 
wrongful  motive,  and  when  such  motive 
is  not  inherent  in  the  offence  which  fixes 
the  defendant's  legal  liability,  the  burden 
rests  upon  the  plaintiff  of  presenting  proof 
from  which  such  wrongful  motive  may  be 
inferred.- — Neafie  vs.  Hoboken  Printing  and 
Publishing  Co.,  43  Vr.  340. 

4.  Trespasser  Cutting  Timber. 

Where  trees  valuable  only  for  lumber  or 
cord  wood  are  cut  down  by  a  trespasser 
under  circumstances  involving  no  peculiar 
injury  to  the  landowner,  punitive  damages 
are  not  recoverable,  even  though  permission 
to  cut  was  asked  and  not  granted.  In  such 
a  case  the  true  measure  of  damage  is  just 
compensation. — Hollister  vs.  Ruddy,  37  Vr. 
68. 

5.  Finality  of  Determination. 

Where  the  case  is  one  in  which  the  jury 
was  justified  in  awarding  punitive  damages, 
this  court  cannot  say  that  they  are  excessive. 
— Leonard  vs.  Hoboken  Printing  Co.,  40  Vr. 
238. 

6.  Malice. 

Exemplary  damages  may  be  recovered  for 
a  wrongful  act  founded  in  malice. — Black- 
more  vs.  Ellis,  41  Vr.  264. 

An  employer  is  not  liable  in  punitive 
damages  for  the  malicious  and  wanton  act 
of  his  employe,  unless  he  participates  in  it. 


expressly  or  impliedly,  by  conduct  authoriz- 
ing or  approving  it.  either  before  or  after  it 
was  committed. — Peterson  vs.  Middlesex 
and  Somerset  Traction  Co.,  42  Vr.  2'JG. 

Punitive  damages  cannot  be  recovered 
against  a  master  for  the  malicious  tort  of 
his  servant,  unless  the  master  has  partici- 
pated in  the  tortious  act,  expressly  or  im- 
pliedly by  conduct  authorizing  or  approving 
it. — Neafie  vs.  Hoboken  Printing  and  Pub- 
lishing Co.,  43  Vr.  340. 


IV.  EXCESSIVE. 

1.  Death  by  Wrongful  Act. 

In  suits  to  recover  for  personal  injuries, 
or  for  death  by  wrongful  act ,  a  verdict  which 
is  grossly  excessive  will  be  set  aside,  without 
regard  to  the  number  of  times  the  case  has 
previously  been  tried.- — Graham  vs.  Con- 
solidated Traction  Co.,  33  Vr.  90. 

Where  the  deceased  was  a  boy  of  fifteen 
years  of  age,  with  an  earning  capacity  of 
about  twenty  dollars  per  month,  and  the 
cause  was  tried  on  the  basis  that  the  pecuni 
ary  benefit  to  the  father  could  only  continue 
during  the  minority  of  the  son,  if  his  life  had 
continued,  and  the  instructions  of  the  trial 
court  were  to  that  effect .  HELD,  that  a 
verdict  of  S3.000  was  excessive,  and  that 
as  the  verdict  of  the  jury  was  based  upon 
only  a  misapprehension  of  the  instructions 
of  the  court  as  to  the  measure  of  damage, 
the  plaintiff  could  have  the  option  of  accept- 
ing the  sum  of  81,500,  otherwise  the  verdict 
be  set  aside  and  a  new  trial  ordered. — May. 
Administrator,  vs.  West  Jersey,  &c.  Rail- 
road Co.,  33  Vr.  67. 

In  an  action  by  an  administrator  to  re- 
cover damages  for  the  pecuniary  injury 
resulting  to  him  for  the  death  of  a  son,  of 
whom  he  is  next  of  kin,  evidence  that 
plaintiff  was  seventy-two  years  of  age.  that 
deceased  was  over  eighteen  years  of  age, 
that  he  earned  at  his  trade  S7  a  week,  and 
that  his  earnings  were  paid  to  his  father, 
who  furnished  him  board,  lodging,  clothing, 
and  a  small  amount  of  pocket  money,  was 
properly  left  to  the  jury  on  the  question 
whether  the  father  suffered  pecuniary  injury 
by  being  deprived  of  his  son's  earnings 
during  the  remainder  of  his  minority,  and 
of  such  contributions  as  the  son  might  be 
reasonably  expected  to  make  after  majority, 
either  voluntarily  or  by  compulsion  in  case 
the  father  became  necessitous. — Morhart  vs. 
North  Jersey  Street  Railway  Co..  35  Vr.  236. 

The  "Act  to  provide  for  the  recovery  of 
damages  in  eases  where  the  death  of  a  per- 
son is  caused  by  wrongful  act,  neglect  or 
default"  (Gen.  Stat.,  p.  1188"),  limits  the 
damages  to  compensation  for  the  depriva- 
tion of  a  reasonable  expectation  of  pecuniary 
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advantage  from  the  continuance  of  the  life 
of  the  deceased  person. — Graham  vs.  Con- 
solidated Traction  Co.,  35  Vr.  10. 

Looking  at  the  liability  of  a  father  for  the 
support,  maintenance  and  education  of  a 
child  during  minority,  and  considering  what 
pecuniary  benefit  the  father  would  receive 
from  the  son's  earnings  during  or  after 
minority,  a  verdict  of  $5,000  for  the  death 
of  a  boy  four  years  old  far  exceeds  any  pos- 
sible amount  of  such  pecuniary  benefit. — 
Ibid. 

When  the  verdict  of  the  jury  as  to  the 
amount  of  damages  awarded  is  not  the  result 
or  product  of  feeling,  bias,  prejudice  or 
misconduct  of  the  jury,  although  excessive, 
the  court  may  reduce  the  same,  provided 
the  plaintiff  will  accept  such  reduction  in 
satisfaction  of  the  verdict  and  discharge  the 
rule  to  show  cause  why  the  verdict  should 
not  be  set  aside ;  but  if  the  plaintiff  refuses 
to  so  accept  such  reduced  amount  in  satis- 
faction of  the  verdict,  the  rule  will  be  made 
absolute  and  a  new  trial  ordered. — McKenna 
vs.  North  Hudson  Countv  Railway,  35  Vr. 
106. 

In  an  action  under  the  Death  act,  brought 
by  a  father  for  the  death  of  his  son,  four 
years  and  four  months  old  at  the  time  of 
the  accident  winch  resulted  in  his  death, 
three  successive  new  trials  were  granted  on 
the  ground  of  excessive  .damages,  the  last 
of  which  also  held  that  the  liability  of  the 
defendant  had  not  been  established  by  a 
preponderance  of  proof.  On  a  retrial,  re- 
sulting in  a  like  verdict,  two  new  witnesses 
were  called  by  the  plaintiff.  HELD,  that 
this  testimony  left  the  case  substantially 
in  the  same  condition,  upon  a  conflict  of 
evidence,  as  in  preceding  trial,  and  was  in- 
sufficient to  sustain  any  verdict  for  the 
plaintiff. — Graham  vs.  Consolidated  Trac- 
tion Co.,  36  Vr.  539. 

LTnder  the  Death  act  the  damages  to  be 
recovered  by  an  executor  or  administrator 
an'  limited  to  the  actual  pecuniary  loss  of 
the  next  of  kin  of  the  deceased  Where  it 
appears  that  there  it  not  next  of  kin  except 
a  father,  and  that  he  has  not  been  heard 
from  for  five  years,  and  that  the  deceased 
was  sixteen  years  of  age  at  his  death,  a 
verdict  of  $900  is  excessive,  Telfor  vs. 
Northern  Railroad  Co.,  1  Vr.  18S,  followed. 
— Grieve,  Administrator,  vs.  North  Jersey 
Street  Railway  Co.,  36  Vr.  409. 

Under  the  circumstances  of  this  case,  a 
verdict  of  $5,126  for  the  pecuniary  loss 
resulting  to  his  next  of  kin,  from  the  death 
of  a  boy  twelve  years  old,  was  excessive.- — 
Rowe  vs.  New  York  and  New  Jersey  Tele- 
phone Co.,  37  Vr.  19. 

Where,  in  an  action  for  death,  the  evidence 
shows  that  the  deceased  was  about  forty- 
seven  years  of  age,  and  was  not  earning 
above   $10   a  week,   from   which   his   own 


expenses  must  be  deducted;  that  his  wife 
was  forty  years  of  age  and  his  two  children 
eighteen  and  fourteen  years  of  age,  a  verdict 
for  $7,000  is  excessive,  the  law  limiting  the 
recovery  of  damages  for  the  pecuniary  in- 
jury resulting  from  such  death  to  decedent's 
wife  and  next  of  kin,  and  to  that  only. — 
Geiger  vs.  Worthen  &  Aldrich  Co.,  37  Vr. 
576. 

In  an  action  for  death  of  a  boy  thirteen 
years  of  age,  where  the  father  was  the  sole 
beneficiary  of  the  action,  it  appeared  that 
the  father  had  for  three  years  abandoned 
his  wife  and  family,  including  this  son,  and 
had  entered  into  a  bigamous  marriage  with 
another  woman,  by  whom  he  had  a  child 
and  with  whom  he  was  living  at  the  time 
the  son  met  his  death.  The  decedent  was 
living  with  his  mother  and  was  earning  fifty 
cents  per  day  at  the  time  of  his  death. 
HELD,  under  the  circumstances  of  the  cases, 
that  the  expectation  of  substantial  pecuniary 
benefit  to  the  father  from  the  continued  life 
of  the  son  was  so  remote  that  a  verdict  for 
$2,500  damages  was  clearly  excessive. — 
Cook,  Admr.,  vs.  American,  &c,  Gunpowder 
Co.,  41  Vr.  65. 

In  an  action  for  the  death  of  a  boy  fourteen 
years  of  age,  his  administrator  is  entitled 
only  to  compensation  for  the  pecuniary 
injury  resulting  from  such  death.  (See 
charge  to  jury  by  Depue  J.  Essex  Circuit). — 
Toppins  vs.  "D.  L.  &  W.  R.  R.,  21  N.  J.  L.  J. 
249. 

HELD,  that  a  verdict  of  $6,000  for  the 
death  of  a  young  man  aged  sixteen  years  in 
good  health,  a  creditable  scholar,  of  excel- 
lent character,  with  an  aptitude  for  mechani- 
cal construction,  which  he  used  in  aid  of  his 
father's  business,  was  not  excessive. 

HELD,  that  a  verdict  of  $5,000  for  the 
death  of  a  young  lady  nineteen  years  old, 
bright  and  promising,  in  good  health  and 
who  expected  to  become  a  teacher  was  ex- 
cessive, but  that  a  judgment  for  three 
thousand  would  stand. — Werpupp,  Admr., 
&c,  vs.  North  Jersey  Street  Railway  Co., 
and  Evan  Eastwood,  Admr.,  vs.  Same, 
27  N.  J.  L.  J.  172. 

2.  Personal  Injuries. 

When  the  fact  of  injury  and  the  extent 
thereof  are  in  dispute,  the  jury  as  matter  of 
fact  must  determine  the  injuries  and  con- 
dition of  the  injured  plaintiff,  and  determine 
whether  the  injury  is  the  proximate  result 
of  the  accident,  and  apply  the  principle 
of  compensation  and  fix  the  damages  under 
the  proof,  and  if  the  amount  be  not  the 
product  of  bias,  feeling  or  prejudice,  or 
excessive,  the  verdict  will  not  be  set  aside. — 
Fox  vs.  Wharton,  35  Vr.  453. 

Where,  in  an  action  of  tort,  the  damages 
are  so  exorbitantly  high  and  so  far  exceed 
the  accident  as  to  make  it  manifest  that  the 
verdict  could  not  have  been  the  result  of  a 
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fair,  impartial  and  dispassionate  considera- 
tion of  all  the  unimpeached  evidence  in  the 
cause,  the  verdict  should  be  set  aside. — 
Harry  vs.  Pennsylvania  Railroad  Co.,  36 
Vr.  407. 

Where  it  appears  that  the  jury,  in  reaching 
its  results  in  a  cause,  must  have  disregarded 
the  whole  range  of  the  medical  or  other 
testimony  of  the  plaintiff  or  defendant, 
notwithstanding  the  credibility  of  the 
witnesses  stands  unimpeached  and  that 
their  testimony  can  be  reconciled  with  the 
other  evidence  in  the  cause;  this  of  itself 
is  ground  for  a  new  trial. — Ibid. 

Where  the  character  of  a  child's  injuries, 
caused  by  the  negligence  of  a  defendant,  is 
severe,  and  it  is  improbable  that  the  plaintiff 
will  ever  entirely  recover  from  their  effects, 
a  verdict  of  $1,500  will  not  be  set  aside  as 
excessive,  or  reduced. — Richter  vs  Excelsior 
Brewing  Co.,  41  Vr.  200. 

3.  Premature  Action. 

In  an  action  for  personal  injuries,  a  ver- 
dict of  $18,000  in  favor  of  the  plaintiff, 
rendered  only  a  little  over  three  months 
after  accident,  when  it  was  impossible  for 
the  experts  in  the  case  to  tell  how  serious 
the  plaintiff's  injuries  were  or  whether  they 
were  permanent,  cannot  be  permitted  to 
stand. — Kanen  vs.  Philadelphia  and  Heading 
Railroad  Co.,  41  Vr.  619. 


VI.  INJURIES  TO  REALTY. 

\n  actios  to  i<-'' ■  -.  i  i  tor  injury  to  plaintiff, 

as  owner  of  a  Lot  of  land  having  a  dwelling 
house  and  outbuildings  thereon,  occasioned 
by  a  disturbance  of  the  soil  of  a  public  street 
on  which  said  lot  abutted,  within  which 
Street  plaintiff  had  no  title,  was  tried  on 
the  theory  that  the  damages  to  be  recovered 
were  limited  to  compensation  for  the 
diminished  convenience  of  the  use  of  the 
plaintiff  during  the  period  between  the  acts 
done  in  the  street  and  the  commencement 
of  the  action.  HELD,  that  evidence  of  the 
cost  of  replacing  a  sewer,  which  had  afforded 
drainage  from  the  dwelling  house  and  had 
been  removed,  by  a  new  sewer,  and  evidence 
that  the  digging  down  of  the  street  injuri- 
ously affected  the  appearance  of  the  dwelling 
house,  was  improperly  admitted. — Miller  vs. 
Rambo,  37  Vr.  191. 


V.  ACTIONS  ON  CONTRACT. 

1.  In  General. 

On  breach  of  contract  the  damages  to  be 
awarded  are  those  naturally  arising  from 
the  breach  of  the  contract  itself,  or  reason- 
ably in  contemplation  by  the  parties  at  the 
tune  of  the  contract.  It  is  only  where  a 
contract  is  made  under  special  circum- 
stances, known  to  both  parties,  that  recov- 
ery of  damages  resulting  from  its  breach 
may  be  extended  to  loss  sustained  by  reason 
of  those  circumstances. — Skirm  vs.  Hilliker, 
37  Vr.  410. 

2.  Breach  of  Parol  Lease. 

An  action  can  be  maintained  to  recover 
damages  for  the  refusal  of  the  lessor  to 
permit  the  lessee  to  take  possession  of  the 
demised  premises  under  a  valid  parol  lease. 
— Albey  vs.  Weingart,  42  Vr.  92. 

3.  Working  Contracts. 

The  rule  for  assessing  the  damages  in 
cases  arising  under  working  contracts, 
where  the  contractor  has  been  prevented  by 
wrongful  acts  of  the  owner  from  completing 
his  work  is  settled  in  this  state  bv  the  case 
of  Kehoe  vs.  Rutherford  56  N.  J.  L.  23. — 
In  re  Kehoe  2S  N.  J.  L.  J.  228. 


VII.  MITIGATION  OF. 

Verbal  provocation  to  an  assault  and 
battery  may  mitigate  punitive,  but  not 
compensatory  damages. — Osier  vs.  Walton, 
38  Vr.  03. 

A  charge  that  the  defence  of  fraud  under 
the  conditions  developed  in  the  testimony, 
could  only  be  used  for  the  purpose  of  re- 
ducing the  amounts  of  plaintiff's  recovery, 
and  that  even  if  the  evidence  would  support 
the  conclusion  that  there  was  fraud  in  the 
consideration  of  the  contract,  yet  there  was 
nothing  to  show  that  any  loss  had  been 
sustained  by  the  defendants  by  reason  of 
such  fraud,  was  correct. — Sommers  vs. 
Meyers,  40  Vr.  24 


VIII. 


ACTIONS  ON  SEALED  INSTRU- 
MENTS. 


In  an  action  upon  a  bond  in  a  penal  sum, 
conditioned  for  the  performance  of  a  coven- 
ant, the  jury,  if  they  find  for  the  plaintiff, 
should  assess  the  damages  arising  from 
breach  of  the  covenant,  and,  if  those 
damages  exceed  the  penal  sum,  should  also 
assess  damages  for  the  non-payment  of  the 
penal  sum — that  is,  the  interest  thereon 
from  the  time  when  it  was  due  under  the 
pleadings  until  the  time  for  entering  judg- 
ment; and  the  judgment  should  be  that  the 
plaintiff  recover  the  penal  sum  as  debt .  and 
the  interest  thereon  (if  necessary)  as 
damages  for  detention  of  the  debt,  and  that 
the  plaintiff  have  execution  for  the  damages 
assessed  on  breach  of  the  covenant  not  ex- 
ceeding the  debt  and  damages  for  detention. 
— Camden  vs.  Ward.  38  Vr.  558. 
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IX.  NOMINAL. 

In  an  action  of  tort  against  a  railroad 
company  for  negligently  operating  its  loco- 
motives in  such  a  manner  as  to  cause  them 
to  emit  smoke  denser  and  more  offensive  in 
quality,  and  greater  in  volume  than  reason- 
ably required  for  the  proper  operation  of 
the"  railroad,  to  the  injury  of  plaintiff's  pro- 
perty situate  near  to  the  railroad,  where 
the  evidence  shows  such  negligent  operation 
and  substantial  damage  to  the  plaintiff's 
property  directly  attributable  thereto,  it 
is  erroneous  for  the  trial  court  to  limit  the 
plaintiff's  recovery  to  nominal  damages  on 
the  ground  of  the  inherent  impossibility 
of  determining  how  much  of  the  damage 
was  caused  by  smoke  necessarily  emitted 
in  the  careful  operation  of  the  railroad  and 
how  much  was  caused  by  the  smoke  that 
was  due  to  negligent  operation. — Jenkins  vs. 
Pennsylvania  Railroad  Co.,  38  Vr.  331. 

In  an  action  of  tort,  if  it  be  impossible 
in  the  nature  of  the  case  to  distinguish 
between  the  damage  arising  from  the  action- 
able injury  and  damage  which  has  another 
origin,  the  jury  should  be  left  to  make,  from 
the  evidence,  the  best  estimate  in  their 
power  as  reasonable  men  and  award  to  the 
plaintiff  compensatory  damages  for  the 
actionable  injury. — Ibid. 


X.  LIQUIDATED. 

1.  Penalty. 

When  the  term  "penalty"  is  used  in  the 
agreement  and  a  single  act  is  forbidden,  if 
upon  breach  it  is  not  possible  to  ascertain 
the  damages,  then  the  sum  named  may  be 
recovered,  if  upon  any  reasonable  view  of 
the  case  the  damages  might  equal  that 
sum.- — Robinson  vs.  Centenary  Fund,  39  Vr. 
723. 

R.  and  L.  entered  into  the  following 
agreement:  "Having  disposed  of  the  Ocean 
City  Sentinel  to  Fenton  &  Robinson,  I 
hereby  agree  not  to  start,  directly  or  indi- 
rectly, or  cause  to  be  started  or  interested 
in  any  manner,  a  newspaper  or  printing 
office  within  Ocean  City  for  the  term  of 
twenty-five  years  (25  years)  under  a  penaltv 
of  twelve  hundred  dollars  ($1,200)."  HELD, 
that  the  $1,200  was  not  a  penalty,  but 
liquidated  damages. — Ibid. 

2.  Alternative  Agreement. 

Whether  a  clause  providing  for  liquidated 
damages  makes  the  agreement  for  sale  an 
alternative  one.  depends,  not  upon  the  mere 
fad  that  the  agreement  contains  such  a 
clause,  hut   upon  the  intent  of  the  parties 


ascertained  from  the  whole  instrument  with 
relation  to  the  subject  matter  of  the  con- 
tract.— Brown  vs.  Norcross,  14  Dick.  427. 


XL  ACTIONS  FOR  LIBEL. 

When  the  plaintiff  alleges  in  his  declara- 
tion for  libel  that  he  is  injured  in  his  good 
name,  fame  and  credit  among  his  neighbors 
by  the  alleged  libelous  publication  and 
hence  is  damaged,  he  is  entitled  to  recover 
compensatory  damages,  notwithstanding 
the  provision  of  the  act  entitled  "An  act 
relating  to  libel,"  approved  June  13th,  1898, 
Pamph.  L.,  p.  476.— Marsh  vs.  Edge,  39  Vr. 
661. 

In  an  action  for  libel  when  damages  are 
sought  which  are  compensatory  only,  evi- 
dence of  lack  of  ill  will  or  malice  in  mitiga- 
tion is  not  admissible,  the  compensation 
depending  not  upon  the  motive  or  intent, 
as  in  the  case  of  punitive  damages,  but  solely 
on  the  actual  injury  done  by  the  publication 
to  reputation  and  feelings. — Knowlden  vs. 
Guardian  Printing  &  Publishing  Co.,  40  Vr. 
670. 


XII.  DAMNUM  ABSQUE  INJURIA. 

The  defendants,  having  contracted  with 
municipal  authorities  to  construct  a  public 
sewer  in  a  street,  used  dynamite  to  blast 
out  traprock  in  making  the  necessary  trench. 
The  plaintiffs  claimed  that  the  concussion 
resulting  from  the  blasts  cracked  the  walls 
of  their  building  standing  on  the  side  of  the 
street.  HELD,  that  if  the  defendants 
exercised  reasonable  care  and  skill  in  the 
use  of  the  explosive  they  were  not  responsi- 
ble for  the  damage  alleged. — Simon  vs. 
Henry,  33  Vr.  486. 

A  public  corporation  which  has  con- 
structed a  public  sewer  is  not  answerable 
in  damages  to  a  property  owner  who  has 
connected  his  cellar  with  the  sewer,  merely 
because,  for  want  of  sufficient  fall  and 
capacity  in  the  sewer,  the  sewage  backs  up 
into  the  cellar  through  the  connection  so 
made. — Harrington  vs.  Woodbridge,  41  Vr. 
28. 


XIII.  ACCRUED  DAMAGES. 

\\  here  the  damages  claimed  are  continu- 
ing and  cannot  lie  fully  ascertained  at  the 
time  suit  is  commenced,  such  damages 
only  a.-  have  accrued  at  the  time  the  suit 
is  instituted  can  be  recovered  in  such  suit. — 
Albey  vs.  Weingart,  42  Vr.  92. 
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3.  Nature  of. 

4.  Bar. 
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II.  DAMAGES  FOR. 

See  Damages. 
III.  PRESUMPTION  OF  DEATH. 


I.  ACTION. 
I.  By  Whom  Maintainable. 

Tin'  dec  laration  was  based  upon  a  statute 
of  Pennsylvania,  and  sought  to  recover 
damages  for  the  death  of  the  plaintiff's  in- 
testate  in  that  state,  occasioned  by  defen- 
dant's negligence.  Upon  demurrer  it  was 
held  bad  because  it  disclosed  that  plaintiff 
was  the  widow  of  deceased,  and  that  by 
the  law  of  Pennsylvania  the  action  could 
not  be  maintained  by  a  personal  represen- 
tative under  such  circumstances. — Lower 
vs.  Segal,  31  Vr.  99. 

A  father,  as  such,  cannot  maintain  an 
action  to  recover  for  the  loss  of  services 
\ipon  the  death  of  his  son  caused  by  the  neg- 
ligence of  another.  The  action  to  recover 
pecuniary  damages  resulting  to  him  by  the 
death  of  his  son  is  onlv  maintainable  under 
the  Death  act  (Gen.  Stat.,  p.  1188)  by  the 
personal  representative  of  the  deceased  son. 
— Fitzhenrv  vs.  Consolidated  Traction  Co.. 
34  Vr.  142. 

Where  the  right  of  action  for  a  personal 
injury  exists  in  the  injured  party  at  the 
time  of  his  death,  and  he  has  done  no  act 
to  bar  a  suit  by  himself,  if  he  had  survived, 
there  the  right  of  action  under  the  Death 
act  is  a  vested  right  in  those  who  are  the 
beneficiaries  under  the  statute. — McKeer- 
ing  vs.  Pennsvlvania  Railroad  Co..  3fi  Vr. 
57. 

In  an  action  by  an  administrator  ap- 
pointed by  letters  issued  by  the  surrogate 
of  the  county  of  Essex,  in  this  state,  to 
recover  damages  for  death  caused  by  wrong- 
ful act,  neglect  or  default,  under  the  statute 
(Gen.  Stat.,  p.  1188).  the  declaration  aver- 
red that  the  wrongful  act  of  the  defendant 
causing  death  was  done  in  this  state  and 
that  the  deceased  died  here.  The  defendant 
pleaded  that  the  grievances  in  the  declara- 
tion mentioned  were  committed  jointly  by 


the  defendant  and  the  Pennsylvania  Rail- 
road Company,  a  corporation  of  the  State 
of  Pennsylvania,  and  that  one  G.  Branchi. 
being  the  administrator  of  the  said  deceased 
duly  appointed  by  the  surrogate  court  of  the 
county  of  New  York,  by  his  deed,  under 
seal,  &c,  did  release  and  discharge  said 
Pennsylvania  Railroad  Company  from  all 
claims  and  demands  which  the  said  Branchi, 
as  administrator,  had  or  might  have  against 
the  said  Pennsylvania  Railroad  Company 
by  reason  of  the  personal  injuries  sustained 
by  the  deceased,  whereby  he  lost  his  life. 
&c.     HELD,— 

1.  That  a  replication  that  the  defendant 
and  the  Pennsylvania  Railroad  Company 
were  not)  joint  tort  feasors,  is  good  as  a 
traverse  of  a  material  averment  in  the  plea. 

2.  A  replication  which  sets  out  that  the 
deceased,  at  the  time  of  his  death,  was  a 
resident  of  and  domiciled  in  the  state  of 
New  Jersey;  that  the  cause  of  action  arose 
in  the  state  of  New  Jersey  and  has  always 
been  outside  of  the  state  of  New  York,  is 
a  good  replication  to  a  plea  alleging  release 
by  an  administrator  appointed  in  the  state 
of  New  York. 

3.  The  grant  of  administration  on  the 
personal  estate  of  a  deceased  is  vested 
primarily  in  the  courts  of  his  domicile. 
Administration  taken  out  in  another  state 
is  ancillary  to  the  administration  in  the 
forum  of  the  domicile. — Pisano  vs.  Shanley, 
37  Vr.  1. 

The  damages  recovered  under  the  statute 
being  the  property  of  the  widow  and  next 
of  kin,  do  not  go  into  the  personal  estate 
of  the  deceased  to  be  applied  to  the  pay- 
ment of  debts.  The  action  is  brought 
wholly  for  the  benefit  of  the  widow  and  next 
of  kin.  and  the  administrator  on  the  record 
is  a  formal  party  for  the  maintenance  of  the 
action.  Where  the  cause  of  action  arose 
in  this  state,  and  is  prosecuted  by  an  ad- 
ministrator appointed  in  this  state,  a  release 
given  by  a  foreign  administrator,  without 
the  approbation  or  consent  of  the  widow 
and  next  of  kin.  is  a  nullity. — Ibid. 

An  action  for  the  death  of  a  wife  who 
Leaves  a  husband  and  children  surviving 
her,  cannot  be  maintained  under  the  Death 
act.  (Gen.  Stat.,  p.  1118).— Gottlieb  vs. 
North  Jersev  Street  Rv.  Co.,  42  Vr.  47.  See 
43  Id.  481.  " 

The  ease  of  May  vs.  West  Jersev  Railroad 
Co.,  33  Vr.  63.  explained. — Ibid. 

The  husband  of  a  deceased  wife.  may.  as 
her  administrator,  maintain  an  action  under 
the  act  entitled.  "An  act  to  provide  for  the 
recovery  of  damages  in  cases  where  the 
death  of  a  person  is  caused  by  wrongful  act. 
neglect  or  default,  approved  March  3d, 
1848,"  against  a  person  or  corporation 
whose  wrongful  act.  neglect  or  default  has 
caused  her  death,  to  recover  for  the  pecuni- 
ar}' loss  resulting  to  the  next  of  kin. — 
Gottlieb  vs.  North  Jersev  Street  Railwav 
Company.  43  Vr.  480. 
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2.  Amendment. 

Application  being  made  by  plaintiff  to 
amend  the  proceedings  so  that  the  action 
may  appear  to  have  been  brought  by  her 
as  widow.     HELD, — 

That  the  propriety  of  making  the  amend- 
ment asked  must  be  determined  without 
reference  to  the  fact  that  plaintiff  is  both 
widow  and  personal  representative  of  the 
deceased;  and  the  amendment  should  only 
be  made  if,  in  case  this  action  had  been 
brought  by  another  person  as  such  personal 
representative,  the  widow  should  be  per- 
mitted to  substitute  herself  as  plaintiff  and 
amend  the  proceedings  so  as  to  present  her 
claim  against  the  defendant. 

Such  an  amendment  would  not  tend  to- 
ward the  determination  in  this  suit  of  the 
real  question  in  controversy  between  the 
parties  thereto,  but  would  operate  to  in- 
stitute a  new  suit  between  different  parties 
and  presenting  other  questions;  it  is  not 
an  amendment  that  the  court  is  required 
to  make. 

The  amendment  asked  would  be  unreason- 
ably vexations  to  defendant,  for  it  appears 
on  the  face  of  the  declaration  that  the  action 
was  not  brought  within  the  period  limited 
by  the  laws  of  Pennsylvania  for  bringing 
such  actions. — Lower  vs.  Segal,  31  Vr.  99 

After  an  action  has  been  commenced  by 
the  father  as  such,  and  declaration  has  been 
filed,  to  which  a  demurrer  has  been  pre- 
sented, an  amendment  to  the  summons  and 
declaration  substituting  the  personal  re- 
presentative of  the  deceased  party,  as 
plaintiff  in  the  action  under  the  Death  act. 
will  not  be  allowed,  because  it  would  be 
the  institution  of  a  new  action  between 
different  parties  and  raising  new  questions. 
and  would  be  vexatious,  especially  if  it 
appear  that  the  statutory  period  in  which 
the  new  action  could  have  been  brought 
has  expired.  By  such  an  amendment  the 
defendant  would  be  deprived  of  a  plea, 
which  it  could  have  if  the  action  was  com- 
menced in  the  name  of  the  personal  repre- 
sentative of  the  deceased. — Fitzhenry  vs. 
Consolidated  Traction  Co.,  34  Vr.  142. 

3.  Nature  of. 

In  an  action  brought  under  the  act  en- 
titled "An  act  to  provide  for  the  recovery 
of  damages  in  cases  where  the  death  of  a 
person  is  caused  by  wrongful  act,  neglect 
or  default"  (Gen.  Stat.,  p.  1188).     HELD  — 

1.  That  the  statute  gave  a  new  cause  of 
action,  to  be  prosecuted  in  the  name  of  the 
personal  representatives  of  the  deceased 
for  the  benefit  of  his  widow  and  next  of  kin — 
a  cause  of  action  beyond  that  which  the 
deceased  would  have  had  if  he  had  survived, 
and  based  on  different  principles. 

2.  The  controlling  feature  of  this  legisla- 
tion is  that  damages  are  made  recoverable 
for  causing  death  as  a  compensation  for 
the  pecuniary  injury  the  designated  bene- 
ficiaries sustain  by  reason  of  his  death.  If 
there  be  no  widow  or  next  of  kin  at  the  time 


of  the  death  of  the  deceased,  the  pecuniary 
injury  contemplated  by  the  statute  does  not 
exist  and  the  action  cannot  be  maintained. 

3.  The  pecuniary  injury  to  be  compen- 
sated for  is  that  of  the  widow  or  persons 
who  are  next  of  kin  at  the  time  of  the  death 
of  the  deceased,  and  the  cause  of  action 
created  by  the  statute  inures  to  such  per- 
son or  persons  as  a  vested  right. 

4.  The  right  to  compensation  being  vested 
in  the  beneficiary  immediately  upon  the 
death  of  the  deceased,  by  the  death  of  such 
beneficiary  pending  the  suit,  there  is  neither 
an  abatement  of  the  action  in  the  common 
law  sense  nor  is  the  cause  of  action  to  be 
compensated  for  discharged.  But  the 
damages  recoverable  in  such  a  case  will  be 
limited  in  duration  and  extent  to  the  life- 
time of  the  beneficiary. — Cooper  vs.  Seashore 
Electric  Co.,  34  Vr.  558. 

4.  Bar. 

In  such  a  case  the  payment  by  the  de- 
fendant of  a  sum  of  money,  after  the  death 
of  the  injured  person,  to  one  whom  he  made 
his  beneficiary  under  membership  in  a  relief 
fund  established  by  the  defendant,  is  not  a 
bar  to  a  suit  under  the  Death  act  for  the 
benefit  of  the  widow  and  next  of  kin. — 
McKeering  vs.  Pennsylvania  Railroad  Co., 
36  Vr.  57. 

5.  Pleading. 

Allegations  from  which  it  can  be  inferred 
that  a  suit  under  the  Death  act  is  for  the 
benefit  of  the  next  of  kin  are  sufficient  with- 
out a  direct  averment  to  that  effect. — ■ 
Hamilton  vs.  Bordentown  Electric  Light 
Co.,  39  Vr.  85. 

6.  Limitation. 

In  an  action  for  damages  under  the  Death 
act,  a  writ  of  summons  tested  December 
12th,  1901,  was  delivered  by  the  attorney 
of  the  plaintiff  to  the  sheriff  upon  December 
14th,  the  last  day  upon  which  the  action 
could  be  commenced,  with  instructions  to 
serve  the  same  later  when  advised  by  the 
plaintiff.  The  defendant  pleaded  specially 
that  the  action  had  not  been  commenced 
within  the  period  prescribed  b}r  the  statute. 
A  special  verdict  was  returned  as  to  this 
plea.     HELD  — 

1.  A  suit  is  begun  when  process,  duly 
tested  and  issued,  has  been  put  in  motion  to 
be  served. 

2.  The  question  of  the  due  commencement 
of  an  action  under  the  Death  act  is  properly 
raised  by  a  plea  in  bar. — County.  Adminis- 
tratrix vs.  Pacific  Coast  Borax  Co.,  38  Vr. 
48.     See  39  Id.  273. 

Within  the  meaning  of  the  proviso  in  the 
act  giving  actions  for  damages  resulting 
from  death  caused  by  wrongful  act,  ai 
or  default,  limiting  such  actions  to  those 
commenced  within  twelve  calendar  months 
after  the  death,  an  action  is  commenced 
when  process,  duly  tested  and  issued,  is  pul 
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in  the  hands  of  the  sheriff  for  the  purpose 
of  being  served. — County,  Administratrix 
vs.  Pacific  Coast  Borax  Co.,  39  Vr.  273. 

A  plea  that  the  action  was  not  commenced 
within  the  limited  time  will  not  be  estab- 
lished by  proof  that  the  process  was  return- 
able or  served  after  the  expiration  of  the 
limited  time,  or  that,  after  such  expiration, 
the  return  day  in  such  process  had  been 
altered  by  the  sheriff  before  service. — Ibid. 


II.  DAMAGES  FOR. 
See  Damages. 


III.  PRESUMPTION  OF  DEATH. 

Plaintiffs  conceded  that  defendant-  had 
acquired  and  would  have  conveyed  to  them. 
by  the  conveyance  tendered,  a  very  large, 
though  undivided,  share  of  the  land  in  ques- 
tion, but  their  contention  was  that  one 
Patrick  McDermott,  had  some  interest 
therein  which  would  not  have  thus  passed. 
Upon  the  uncontradicted  facts,  Patrick 
had  no  interest  therein,  unless  he  was  living 
in  1890.  He  was,  in  1879,  a  resident  of 
New  Jersey,  and  a  common  sailor.  In 
September  of  that  year  he  left  the  state'and 
his  place  of  residence,  and  had  never  been 
since  heard  from.  HELD,  that,  by  the 
provisions  of  the  act  declaring  when  the 
death  of  persons  absenting  themselves 
shall  be  presumed,  the  conceded  facts,  in  the 
absence  of  rebutting  proof,  established  the 
presumption  of  the  death  of  Patrick  at  the 
expiration  of  seven  years,  and  afforded  con- 
clusive proof  in  the  action  of  his  death  in 
the  month  of  September,  18S6,  on  some  day 
not  later  than  the  last  day  of  that  month, 
that,  upon  the  facts,  plaintiffs  had  failed  to 
make  out  the  want  of  good  title  in  defendants, 
and  it  was  not  erroneous  to  direct  a  verdict 
for  defendants. — Meyer  vs.  Madreperla,  39 
Vr.  258. 

Vendor  claimed  under  a  decree  of  parti- 
tion between  "surviving  heirs"  entitled 
under  a  will.  The  record  of  the  suit  showed 
that  two  heirs  had,  more  than  thirty  years 
previously,  departed  and  had  not  since 
been  heard  from,  and  there  was  evidence 
therein  that  one  of  them  had  died  young 
and  without  children,  and  that  a  third  had 
gone  away  more  than  fifty  years  before. 
The  bill,  without  making"  them  parties, 
alleged  their  death  without  issue  before  the 
estate  vested,  and  that  a  named  defendant 
was  the  only  heir  to  their  interest.  HELD, 
that  the  decree  made  the  record  title  perfect. 
— Day  vs.  Kingsland,  12  Dick.  134. 

Where  defendant's  husband  was  absent 
and  unheard  of  for  more  than  seven  years, 
marriage  by   defendant   with   complainant. 


after  that  time,  was  valid  under  Gen.  Stat., 
p.  1187,  creating  a  presumption  of  death 
from  such  absence. — Burkhardt  vs.  Burk- 
hardt,  18  Dick.  479. 

Under  Gen.  Stat.,  p.  1187,  creating  a  pre- 
sumption of  death  from  seven  years'  absence, 
thr  time  "I  death  i  Midinarily  presumed  to 
be  at  the  expiration  of  the  seven  years. — 
Ibid. 

Where  a  contract  for  the  sale  of  land  called 
for  a  perfect  title,  and,  in  a  suit  for  specific 
performance  by  the  vendor,  it  appeared  that 
his  grantor's  deed  was  executed  as  if  sh<- 
were  unmarried,  specific  performance  would 
not  be  decreed,  though  it  was  shown  that 
her  husband  had  been  absent  seven  years 
at  the  date  of  deed,  whereby  a  presumption 
of  death  arose;  it  also  appearing  that 
defendant's  grantor  was  eighty-six  years  of 
age,  and  that  her  children  possibly  controlled, 
to  a  large  extent,  the  evidence  on  which  the 
rebuttable  presumption  was  founded. — 
Potter  vs.  Ogden,  2  Rob.  409. 
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I.  APPLICATION  OF  PAYMENTS. 

1.  Generally. 

2.  On  Precedent  Lien. 

3.  Concurrent  Liens. 

II.  RELEASE. 

III.  CREATION  OF  RELATIONSHIP. 

Cross  References.  Assignment;  At- 
tachment; Bankruptcy;  Chattel 
Mortgages;  Corporations;  Creditor's 
Bill;  Frauds;  Fraudulent  Convey* 
ances;    Mortgages;    Trusts. 


1.  APPLICATION  OF  PAYMENTS. 

1.  Generally. 

Where  no  definite  direction  is  given  by  a 
debtor  to  apply  a  balance  of  account  in  the 
hands  of  a  creditor  to  any  one  or  more  of 
several  debts  due  the  creditor,  the  latter 
may  make  the  application. — Turner  vs.  Hill. 
11  Dick.  293. 

In  making  it  he  may  not.  without  the 
debtor's  direction,  appropriate  it  to  the 
payment  of  a  debt  of  his  debtor  which  he 
does  not  hold. — Ibid. 
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If  the  creditor  applies  it  generally,  the 
court  will  recognize  his  appropriation  so 
far  as  he  had  power  to  make  it,  and  will 
apportion  it  ratably  towards  the  payment 
of  all  the  debts  of  the  debtor  which  the 
creditor  held,  to  which  he  applied  it  gener- 
ally, where  such  apportionment  accords  with 
equitable  principles. — Ibid. 

2.  On  Precedent  Lien. 

When  a  subsequent  lien  creditor  or  holder 
of  lands  claims  that  a  credit  has  been  applied 
in  satisfaction  of  a  precedent  lien,  the 
burden  is  upon  the  party  who  alleges  the 
application  to  prove  it. — Turner  vs.  Hill,  11 
Dick.  293. 

3.  Concurrent  Liens. 

When  two  or  more  creditors  have  con- 
current liens  upon  a  fund  which  stands  to 
pay  all  their  claims  ratably,  no  one  of  those 
creditors  can,  by  any  procedure,  equitably 
take  the  whole  fund  and  apply  it  exclusively 
to  the  satisfaction  of  his  own  debt. — Stiles 
vs.  Galbreath,  3  Rob.  222. 

Any  creditor  who  so  appropriates  a  fund 
or  property  charged  to  pay  concurrent  liens 
must  account  therefor  to  his  fellow-lien 
claimants  according  to  their  ratable  shares. 
—Ibid. 


II.  RELEASE. 

Where  a  creditor  who  holds  security  for 
the  payment  of  his  debt  has  a  settlement 
with  his  debtor,  and  the  amount  of  the  in- 
debtedness is  determined,  and  the  debtor 
executes  to  the  creditor  promissory  notes 
for  the  amount,  and  the  creditor  gives  the 
debtor  a  receipt  which  recites  that,  in  con- 
sideration of  the  notes  and  their  payment, 
he  thereby  relinquishes  and  discharges  all 
claim  he  has  on  him,  the  creditor  does  not 
release  or  surrender  the  security,  as  the 
security  will  not  be  considered  surrendered 
when  no  payment  is  made  until  it  clearly 
appears  that  such  was  the  intention  of  the 
creditor. — Shipman  vs.  Lord,  13  Dick.  3S0. 
A.  15  Id.  484. 


III.  CREATION  OF  RELATIONSHIP. 

That  the  maker  may  not  pay  the  note 
when  due,  that  the  first  endorser  may  lie 
duly  notified  and  may  not  pay,  and  that  the 
second  endorser  may  be  notified  and  may 
be  compelled  to  pay,  are  all  circumstances 
which  indicate  a  possibility  that  a  future 
debt  may  arise  in  favor  of  the  second  en- 
dorser, but  until  the  second  endorser  does 
pay  l  he  note  the  maker  is  not  actually  in- 
debted to  him. — Mason  vs.  Somers,  14  Dick. 
451. 


DEBTS  OF  DECEDENTS. 

See  Decedents  Estates;  Devise  and 
Legacy ;  Distribution ;  Executors  and 
Administrators. 


DECEDENTS  ESTATES. 

I.  ACTIONS. 

1.  For  Services  Rendered   De- 
ceased. 

2.  In  Equity  Between  Equal 
Claimants. 

II.  LIABILITY  FOR  DEBTS. 

III.  SUBROGATION  OF  CREDITORS. 

IV.  DECREE  BARRING  CREDITORS. 

Cross  References.  Descent;  Devise 
and  Legacy;  Distribution;  Executors 
and  Administrators;  Heirs  and 
Devisees;    Wills. 


I.  ACTIONS. 

I.  For  Services  Rendered  Deceased. 

In  an  action  against  an  administrator  to 
recover  compensation  for  board  and  lodging 
furnished  to  the  intestate,  the  plaintiff  may 
prove  an  oral  bargain  between  himself  and 
the  decedent  that  the  latter  would  devise  a 
dwelling  house  to  the  plaintiff's  children  as 
compensation  for  the  service  to  be  rendered. 
Such  a  bargain,  not  being  enforceable  at  law 
because  of  the  statute  of  frauds,  neverthe- 
less shows  that  the  service  was  not  a  gift, 
but  was  to  be  paid  for. — Gay  vs.  Mooncy, 
Administrator,  38  Vr.  27.     A.  Id.  687. 

Although  the  stipulated  payment  was  to 
be  made  to  the  plaintiff's  children,  yet  as  the 
stipulation  cannot  be  legally  enforced,  the 
legal  right  to  payment  is  that  which  the  law 
deduces  from  the  fact  that  one  person  has 
served  another,  not  gratuitously,  viz..  a 
right  in  the  servant  to  be  paid  by  the  em- 
ployer the  fair  value  of  the  services. — Ibid. 

2.  In  Equity  Between  Equal  Claimants. 

Between  parties  holding  claims  equally 
equitable,  he  who  has  also  the  Legal  title 
must  prevail,  when  required  to  defend  his 
rights  in  a  court  of  equity. — Forman  vs. 
Brewer's  Executors.  17  Dick.  749. 
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II.  LIABILITY  FOR  DEBTS. 

Personal  property  is  liable  in  the  hands 
of  executors,  for  the  payment  of  debts  before 
the  satisfaction  of  any  description  of  legacy. 
Specific  legacies  must  yield  to  this  payment. 
Lands  will  not  be  ordered  to  be  sold  to  pay 
debts,  when  it  appears  that  sufficient  per- 
sonalty came  to  the  hands  of  the  executors 
to  enable  them  to  make  such  payment. — 
Ford  vs.  Westervelt,  10  Dick.  485. 

A  general  direction  to  pay  debts  is  a 
general  charge  of  the  debts  upon  the  testa- 
tor's land,  but  leaves  the  personal  estate 
the  primary  fund  for  such  payment. — Suy- 
dam  vs.  Voorhees,  13  Dick.  157. 

Whether,  upon  a  bill  by  a  creditor  to  en- 
force such  a  charge,  this  court  will  take  an 
account  of  the  personal  estate,  or  leave  the 
orphans  court  in  which  the  account  has  been 
filed  to  complete  it,  will  depend  upon  cir- 
cumstances.— Ibid. 

Orphans  Court  act,  sections  70  to  94  (Gen. 
Stat.,  pp.  2370,  2377),  treats  the  fund  de- 
rived from  the  sale  of  a  decedent's  real  and 
personal  property  as  a  blended  fund  from 
which  debts  are  to  be  paid.  Section  77 
provides  that,  on  order  obtained  by  the 
personal  representative  within  one  year 
after  decedent's  death,  the  decree  shall  vest 
in  the  purchaser  all  the  title  of  the  interest. 
After  land  was  sold  in  partition  proceedings 
by  the  heirs  more  than  a  year  after  the 
intestate's  death,  the  administrator  made 
application,  under  rule  155,  which  allows 
the  chancellor,  on  application  in  partition 
sale,  where  the  personalty  is  insufficient  to 
pay  the  debts,  to  make  such  order,  touching 
the  disposition  of  the  proceeds,  as  shall  be 
necessary  for  the  ascertainment  and  pay- 
ment of  the  debts.  HELD,  that  there  was 
no  distinction  between  the  proceeds  from 
the  sale  of  personalty  in  such  proceedings 
and  the  sale  of  realty,  and  therefore  a  waiver 
of  the  statute  of  limitations  by  the  adminis- 
trator in  an  action  on  a  claim  applied  alike 
to  the  entire  proceeds,  and  not  merely  to 
the  proceeds  from  the  personalty. — Bank 
vs.  Thompson,  16  Dick.  188. 

Orphans  Court  act,  section  77  (Gen.  Stat., 
p.  2373),  provides  that  where  land  is  sold 
by  an  order  of  the  orphans  court,  not  ob- 
tained within  one  year  after  the  ancestor's 
death,  the  purchaser  takes  only  such  estate 
as  the  heirs  were  seized  of  at  the  time  of 
the  making  of  the  order.  Land  was  sold 
in  partition  proceedings  by  the  heirs  more 
than  a  year  after  the  ancestor's  death,  and 
the  administrator  made  application  that 
the  proceeds  be  devoted  to  payment  of 
debts.  HELD,  that  a  creditor  of  an  heir 
who  issued  attachment  after  the  decree  of 
sale,  but,  before  the  sale,  attained  a  priority 
over  creditors  of  the  estate,  as  the  decree 
transferred  the  attachment  to  the  proceeds. 
—Ibid. 


Plaintiff's  mother  died  leaving  substan- 
tially no  personal  property,  and  plaintiff,  and 
infant,  as  her  only  heir.  Decedent's  hus- 
band  was  appointed  her  administrator,  and 
obtained  an  order  to  sell  the  real  estate  for 
payment  of  her  debts,  among  which  was 
the  undertaker's  bill  for  her  burial,  for 
which  the  husband  was  liable.  Other  bills 
were  for  provisions  furnished  the  family, 
and  druggist's  and  physician's  bills,  for 
which  he  was  prima  facia  liable.  HELD 
that  an  injunction  would  lie,  at  the  suit  of 
plaintiff,  to  restrain  the  sale  since,  being  an 
infant,  she  could  not  protect  herself,  by 
obtaining  a  loan  on  the  property  and  other- 
wise, against  a  sacrifice  of  her  property. — 
Dol]  vs.  Cash,  16  Dick.  108. 

The  lands  of  a  deceased  debtor  descend 
to  his  heirs  at  law  bound  for  the  payment 
of  the  ancestor's  debts.  The  heir  receives 
by  descent  the  estate  whereof  the  ancestor 
dies  seized,  subject  to  all  its  liens  and  charges. 
Lippincott  vs.  Smith,  3  Rob.  243.  See  Id. 
787. 

The  creditor  of  the  heir  cannot,  by  entry 
of  judgment  and  levy  against  the  heir,  ac- 
quire a  right  to  payment  from  the  ancestor's 
lands  in  priority  to  the  debts  owing  by  the 
ancestor,  subject  to  which  the  defendant 
heir  took  his  estate. — Ibid. 

The  judgment  creditor  of  the  heir  can. 
under  his  judgment,  levy  an  execution  on  all 
that  belonged  to  his  debtor,  but  he  can  take 
nothing  more.  He  simply  represent-  the 
debtor  and  takes  the  property  as  the  debtor 
held  it.— Ibid. 

Clement  vs.  Kaighn,  15  X.  J.  Eq.  (2 
McCart.)  -47.  distinguished. — Ibid. 


III.  SUBROGATION  OF  CREDITORS. 

A  devisee  of  a  life  interest  in  lands  of  the 
testator,  who  pays  with  his  own  funds  a 
debt  to  the  testator,  which  debt  is  cither 
charged  upon  the  land  by  the  will  or  payable 
out  of  the  land  by  statute,  will  be  subro- 
gated to  the  creditor's  right. — Suydam  vs. 
Voorhees,  13  Dick.  157. 


IV.  DECREE  BARRING  CREDITORS. 

A  decree  of  a  surrogate  barring  claims 
against  a  decedent's  estate  cannot  be  at- 
tacked collaterally. — Sevmour  vs.  Goodw-in, 
2  Rob.  189.     A.  3  Id.  S33. 

A  decree  of  a  surrogate  barring  claims 
against  decedent's  estate  having  been 
pleaded  in  defence  of  an  action  at  law  on  a 
claim  against  the  estate,  the  creditor  may 
maintain  a  suit  in  equity  to  restrain  setting 
up  or  proving  such  defence  by  showing  that 
the  claim  had  been  presented  and  the  veri- 
fication waived  before  the  decree  was  made. 
—Ibid. 
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DECEIT. 

See    Actions;    Fraud;    Pleading    and 
Practice. 


DEDICATION. 

I.  WHAT  CONSTITUTES. 
II.  RESERVATION. 

III.  REVOCATION. 

IV.  ACCEPTANCE. 

V.  POSSESSION. 

1.  Right  of  Municipality. 

2.  Action  for. 

3.  Time  of  Accrual. 

4.  Abutting  Owners. 


I.  WHAT  CONSTITUTES. 

The  mere  delineation  on  a  filed  map,  by 
which  conveyances  are  made,  of  a  wharf 
extending  into  navigable  waters  at  the  end 
of  a  public  street,  does  not  conclusively 
indicate  a  dedication  of  a  wharf  to  public 
use.— Palen  vs.  Ocean  City,  35  Vr.  669. 

The  words  in  a  deed  "to  the  intended 
New  York  avenue  line,  thence  southwardly, 
along  said  intended  New  York  avenue  line," 
are  not  of  themselves  sufficient  in  law  to 
amount  to  a  dedication,  by  the  grantor  of 
the  deed,  of  other  of  his  lands  for  a  public 
street  which  shall  be  an  extension  of  the 
street  named. — Atlantic  City  vs.  Groff,  39 
Vr.  670. 

In  such  case  dedication  is  a  conclusion 
of  fact  to  be  drawn  by  the  jury  from  the  cir- 
cumstances of  each  particular  case,  and  the 
deed  mentioned,  with  the  language  therein 
used,  is  one  of  the  circumstances  to  be  sub- 
mitted to  the  jury  upon  the  question  of 
dedication . — -Ibid . 

A  street  or  avenue  laid  out  by  an  owner 
upon  his  land  and  by  him  dedicated  to  the 
public  use,  in  the  absence  of  its  acceptance 
by  the  public,  is  not  a  street  or  highway 
within  the  meaning  of  the  Traction  act  of 
1893,  and  the  supplementt  hereto,  (Pamph. 
L.,  p.  302;  Gen.  Stat,,  p.  32.35).— Pease  vs. 
Traction  Co.,  40  Vr.  165. 

The  owner  of  land  in  a  street  thus  dedi- 
cated, but  not  accepted,  is  an  owner  of  land 
within  the  meaning  of  section  14  of  the  Trac- 
tion act  regulating  the  proceedings  to  con- 
demn lands. — Ibid. 


Where  the  owners  of  a  dock  in  a  tide 
water  river  between  two  cities  constructed 
a  road  or  causeway  through  the  water,  con- 
necting their  dock  with  their  warehouse 
and  also  with  the  water  terminus  of  a  public 
street,  but  the  causeway  was  never  extended 
across  the  river  so  as  to  connect  with  any 
street  in  the  opposite  city,  no  ferry  was  ever 
established  from  the  end  of  such  causeway 
across  the  river,  and  it  was  never  worked 
as  a  street  by  the  city,  and  was  never  open 
to  the  general  public,  although  many  people 
used  it  as  a  street,  there  was  no  such  dedica- 
tion as  would  give  the  city  the  right  to  treat 
the  causeway  as  an  extension  of  its  street. — 
Morris  and  Essex  Railroad  Co.  vs.  Jersey 
City,  18  Dick.  45. 

Where  maps  of  lands  situated  on  a  tide 
water  river,  made  for  the  purpose  of  con- 
structing sewers  and  water  works,  &c,  for 
a  prospective  city,  showed  the  streets 
therein  laid  out  as  extending  across  the 
waters  of  the  river,  but  the  maps  were  not 
recognized  or  authorized  by  the  riparian 
land  owners,  there  was  no  act  of  dedication 
which  would  give  the  city  the  right  to  ex- 
tend such  streets  over  lands  reclaimed  from 
tide  water  by  the  riparian  owners. — Ibid. 

Where  a  city  extended  a  sewer  through 
1  and  subsequently  claimed  as  a  street,  and 
made  an  assessment  for  such  extension  on 
the  basis  of  building  lots  laid  out  on  the 
land  on  each  side  of  the  strip  through  which 
the  sewer  ran,  payment  of  the  assessment 
by  the  owner  of  the  land  was  not  evidence 
that  he  knew  or  approved  of  the  basis  of 
the  assessment,  so  as  to  constitute  such 
payment  an  act  of  dedication  of  the  land 
traversed  by  the  sewer. — Ibid. 

The  filing  in  the  county  clerk's  office  of  a 
map,  platted  into  streets  and  lots,  surround- 
ing an  open  square  marked  "Liberty  Place," 
in  the  centre  of  which  a  pond  was  marked, 
trees  being  designated  around  the  edges, 
and  the  seeing  of  the  lots  by  reference  to 
the  map,  constituted  a  dedication  to  the 
public  as  an  open  pleasure  ground,  which 
did  not  extend  to  the  use  of  the  square  by 
the  municipality  for  a  public  building.— 
Fessler  vs.  Town  of  Union.  1  Rob.  14.  A.  2 
Rob.  657. 


II.  RESERVATION. 

A  person  who  dedicates  land  to  public  use 
as  a  highway  may.  in  such  dedication,  re- 
serve to  himself  and  his  assigns  the  right  to 
construct  and  operate  a  railroad  therein. 
When  such  reservation  is  made  the  public 
takes  the  highway  cum  onere. — Tallon  vs. 
Hoboken,  31  Vr.  212. 


III.  REVOCATION. 

Dedication  by  an  owner  of  land  to  public 
use  as  a  street  whenever  the  municipal 
authorities  should  choose  so  i<>  use  it.  cannot 
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be  retracted,  but  is  irrevocable,  and  proof 
of  formal  acceptance  of  the  locus  in  quo  as  a 
public  street  or  public  user  is  not  necessary. 
—Atlantic  City  vs.  Groff,  35  Vr.  527. 


The    Spring    Lake    Beach    Improvement 
Company   was   incorporated   in    1875,   and 
became  the  owner  of  a  tract  of  about  four 
hundred  acres,  within  the  borders  of  which 
was  a  body  of  water  known  as  Spring  lake 
that  gave  special  value  to  the  entire  tract. 
A  plan  of  lots  was  adopted  in  1876,  and  the 
map  filed  in  the  county   clerk's  office  in 
1878,  upon  which  were  laid  out  lots,  streets 
and  avenues.     Passaic  avenue  was  on  the 
northerly  side  of  the  lake,  skirting  it,  and  a 
short  distance  from  the  lake.     Lot  No.  41 
borders  on  the  lake,  and  lies  between  it  and 
Passaic    avenue.     This    lot    the    defendant 
company  (which  succeeded  the  Spring  Lake 
Beach    Improvement    Company)    conveyed 
to   the  plaintiffs  for   the  consideration   of 
SI 2, 000,  $4,000  of  which  was  paid  in  money 
and  the  residue  by  certificates  or  due-bills. 
The  deed  contained,   first,   a  covenant  of 
seizin  in  fee;    second,  a  covenant  for  good 
rights,  full  power  and  sufficient   authority 
to  sell  and  convey;    third,  a  covenant  for 
peaceable    possession;      fourth,     that     the 
premises  were  free  from  all  former  mortgages 
judgments  and  executions,  and  of  and  from 
all  other  encumbrances  whatever,  and  fifth, 
a  covenant  of  warranty.     The  plaintiffs  de- 
clared   on    the    covenant    against    encum- 
brances, and  the  breach  assigned  is  that  the 
lot  conveyed  had  been  dedicated  to  public 
use,  with  the  land  around  the  lake.     By  the 
original  map  of  1S76,  which  was  filed  in  the 
county  clerk's  office  in  187S,  there  is  no  in- 
dication on  the  face  of  the  map  that  this  lot 
was  dedicated  for  a  public  use,  except  that 
it  was   covered  with  trees.     The  proof  is 
that  it  was  unenclosed,  and  there  were  seats 
on  it,  and  that  it  was  used  by  children  as  a 
pleasure  ground.     But   that    evidence   was 
not  sufficient  of  itself  to  show  a  dedication 
arising   from   user.     There  was   also   proof 
tha,t  the  lake  itself  was  free  to  the  public  at 
all  times  for  boating,  sailing  and  fishing,  and 
that  from  the  time  the  Spring  Lake  Beach 
Improvement  Company  acquired  title  down 
to  the  time  the  conveyance  was  made  to 
the  Spring  Lake  and  Sea  Girt  Company,  a 
period   of   sixteen   years,   the   officers   and 
agents  of  the  first  named  company  repre- 
sented -to  all  who  intended  to  become  pur- 
chasers that  the  land  along  the  lake  was  to 
be  kept  open  for  the  use  of  the  public  and 
the  land  owners,  and  that  such  representa- 
tions were  made  by  the  officers  and  directors 
of  the  company,  and  that  the  agents  were 
authorized  by  them  to  inform  the  public 
that  the  lake  was  free  to  the  public  at  all 
times  and  that  the  margin  of  land  around 
the  lake  was  for  park  purposes.     HELD, 
that  the  evidence  was  sufficient  to  justify 
the  finding  of  the  jury  that  this  plot  of 
ground  was  dedicated  to   public  use,   and 
that  such  dedication  was  irrevocable. — De 
Long  vs.  Spring  Lake  and  Sea  Girt  Co.,  36 
Vr.  1. 


IV.  ACCEPTANCE. 

An  acceptance  by  the  public  authorities 
of  a  dedication  to  public  use  is  not  essential 
to  conclude  the  owner  from  the  power  of 
retraction  where  his  intention  to  perman- 
ently abandon  his  property  and  dedicate 
it  to  public  use  is  one  unequivocally  man- 
ifested. In  that  event,  the  right  of  the  pub- 
lic to  appropriate  the  lands  to  the  public  use 
at  any  future  time  when  their  wants  or  con- 
venience require  it,  immediately  attaches. 
— Hohokus  vs.  Erie  Railroad  Co.,  36  Vr.  353. 

The  bringing  of  an  action  of  ejectment  is 
an  acceptance  of  a  dedicated  street,  no  other 
acceptance  need  be  proven. — Atlantic  Citv 
vs.  Snee,  39  Vr.  39. 

A  city  is  not  required  to  accept  a  dedicated 
street.  Dedication  by  the  filing  of  a  map, 
showing  a  street  thereon,  will  not  prevent  a 
city  from  proceeding  to  open  a  street,  in  the 
manner  pointed  out  by  statute,  over  the 
lines  of  the  proposed  street  as  shown  upon 
the  alleged  dedication  map. — New  Jersey 
Junction  Railroad  Co.  vs.  Jersey  City,  39 
Vr.  108.     A.  41  Id.  826. 

Acceptance  of  dedicated  streets  is  found 
in  a  resolution  of  acceptance  and  in  the  pas- 
sage by  a  municipality  of  an  ordinance 
granting  permission  to  a  street  railway 
company  to  lay  its  tracks  therein  and  con- 
ditioning its  permission  upon  the  grading 
and  paving  of  the  streets  in  a  specified  way. 
— People's  Traction  Co.  vs.  Atlantic  City, 
&c,  Railway  Co.,  42  Vr.  134. 

In  a  suit  to  enjoin  a  city  from  interfering 
with  complainant's  use  and  possession  of 
certain  land  which  had  formerly  been  under 
tide  water,  and  which  extended  across  the 
original  water  front  termination  of  one  of 
defendant's  streets,  defendant  claimed  the 
right  to  extend  such  street  over  the  land  by 
virtue  of  acts  of  dedication  by  former 
owners  of  such  land.  Evidence  considered, 
and  held  to  show  no  such  dedication  or 
acceptance  as  gave  the  city  any  right  to  so 
extend  its  street. — Morris  and  Essex  Rail- 
road Co.  vs.  Jersey  City,  18  Dick.  45. 

The  mere  omission  of  a  municipality  to 
assess  land  dedicated  by  the  owner  for  a 
street,  for  benefits  for  improvements  of  a 
neighboring  street,  is  not  evidence  of  such 
an  acceptance  by  the  municipal  authorities 
as  to  make  it  a  public  street. — Fuller  vs. 
Township  of  Belleville,  1  Rob.  468. 


V.  POSSESSION. 
1.  Right  of  Municipality. 

The  local  municipal  government  within 
the  limits  of  which  the  dedicated  lands  lie. 
by   virtue   of   its   representing   the   public, 
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may  maintain  actions  to  vindicate  the 
public  right  of  possession. — Hohokus  vs. 
Erie  Railroad  C6.,  36  Vr.  353. 

No  right  can  be  acquired  against  the 
public  because  a  dedicated  street  is  not 
opened  to  its  full  width,  it  may  be  so  opened 
at  any  time. — Atlantic  City  vs.  Snee,  39  Vr. 
39. 

In  case  of  the  dedication  of  a  square  to 
the  public,  while  the  bare  legal  title  remains 
in  the  dedicator  in  trust  for  the  use  expressly 
or  impliedly  declared  in  the  dedication,  the 
right  of  possession  vests  in  the  municipality, 
which  hold  a  sort  of  secondary  title  in  trust 
for  the  purposes  of  the  dedication. — Fessler 
vs.  Town  of  Union,  1  Rob.  14.  A.  2  Rob. 
657. 

2.  Action  for. 

When  lands  have  been  dedicated  to  public 
uses  the  municipal  corporation  within  which 
they  lie,  as  the  representative  of  the  public 
in  which  the  right  of  possession  inheres,  may 
maintain  an  action  of  ejectment  therefor. — 
Weger  vs.  Delran,  32  Vr.  224. 

The  township  in  this  instance  is  the  local 
municipal  government  which  represents  the 
public  in  this  respect,  and  ejectment  is  tin- 
proper  form  of  action  to  recover  lands  that 
they  may  be  appropriating  to  public  use.— 
Hohokus  vs.  Erie  Railroad  Co.,  36  Vr.  353. 

A  corporation  owning  land  along  the 
shore  of  the  Shrewsbury  river  where  the  tide 
ebbed  and  flowed,  obtained  the  state's  grant 
of  the  adjoining  land  under  the  water  of  the 
river  as  far  out  as  the  exterior  line  for  solid 
filling  established  by  the  riparian  commis- 
sioners, and  also  the  state's  grant  of  the 
right  to  build  piers  beyond  the  said  exterior 
line  as  far  out  as  the  exterior  line  for  piers 
established  by  said  commissioners.  After- 
wards the  corporation  dedicated  to  public 
use  a  street  having  its  designated  terminus 
at  the  exterior  line  for  solid  filling;  subse- 
quently a  grantee  of  the  corporation,  holding 
his  title  subject  to  the  dedication,  filled  in 
the  land  under  water  at  the  terminus  of  the 
street  beyond  the  exterior  line  for  solid  fill- 
ing, and  excluded  the  public  from  passage 
over  the  same.  HELD,  that  the  land  so 
filled  in  was  subject  to  the  public  easement, 
and  that  an  action  of  ejectment  to  secure 
the  enjoyment  of  the  public  right  of  passage 
could  be  maintained  by  the  local  municipal- 
ity.— Seabright  vs.  Allgor.  40  Vr.  641. 

3.  Time  of  Accrual. 

The  right  of  the  public  to  appropriate  a 
dedicated  street  to  the  public  use  ii  anj 
future  time,  when  their  wants  or  conveni- 
ence may  require  it,  attaches  immediately 
on  dedication.  Lapse  of  time  will  not  impair 
the  public  right. — South  Amboy  vs.  New 
York  and  Long  Branch  Railroad  Co.,  37  Vr. 
623. 


4.  Abutting  Owners. 

The  bringing  of  action  of  ejectment  is  an 
acceptance  of  a  dedicated  street,  no  other 
acceptance  need  be  proven. — Atlantic  City 
vs.  Snee,  39  Vr.  39. 

The  owners  of  lots  bounding  on  a  public 
square  have  a  private  right,  over  and  above 
that  of  the  public  at  large,  to  have  the 
square  kept  open. — Fessler  vs.  Town  of 
Union,  1  Rob.  14.     A.  2  Rob.  657. 

The  legislature  has  no  power  to  alter  or 
extend  a  dedication  of  a  public  square,  as 
against  one  owning  lots  bordering  thereon, 
and  sold  to  him  with  reference  thereto. — 
Ibid. 

Pamph.  L.,  of  1866,  p.  521,  ch.  214, 
authorizing  a  town  in  which  a  square  sur- 
rounding a  pond  had  been  dedicated  to  the 
public  to  fill  up  the  pond,  grade  and  improve 
the  property,  and  continue  a  street  over  and 
through  it,  and  providing  that  such  square 
should  be  town  property,  gave  no  power  to 
the  town  to  erect  a  building  on  each  square. 
—Ibid. 


DEEDS. 

I.  CONSTRUCTION. 
II.  DELIVERY. 

III.  OPERATION  AND  EFFECT. 

IV.  REVOCATION. 

Cross  References.  Adverse  Possession ; 
Conveyances;  County  Clerk;  Cove= 
nants;  Conditions;  Creditors  Bills; 
Executors  and  Administrators;  Re= 
formation  of  Instruments;   Trusts. 


I.  CONSTRUCTION. 

The  right  to  treat  a  deed  intended  as  a 
mortgage  as  such  is  mutual,  and  the  grantee 
cannot  be  compelled  by  other  creditors  of 
the  grantor  to  treat  it  as  a  deed,  in  the 
absence  of  circumstances  creating  an  estop- 
pel.— Andrus  vs.  Burke,  16  Dick.  297. 

Such  a  grantee  will  not  be  compelled  to 
treat  it  as  a  deed  where  it  would  be  unjust 
to  subsequent  judgment  creditors,  who, 
though  not  answering  in  the  action,  are 
treated  by  all  as  actively  pursuing  their 
remedies. — Ibid. 


DEEDS,  I. 

Construction. 


Where  a  deed  shows  on  its  face  that  it  is 
intended  to  relocate  the  site  of  a  right  of 
way,  to  return  the  old  site  to  the  owners  of 
the  fee,  and  to  substitute  a  new  site  in  its 
place,  and  the  words  of  the  deed  are  apt  and 
proper  to  accomplish  the  intent  of  the  par- 
ties, Hi''  deed  will  be  given  that  effect.— 
Atlantic  City  vs.  New  Auditorium  Pier  Co., 
18  Dick.  644. 

Such  a  deed  will  not  be  held  effectual  t<> 
discharge  the  old  site  from  the  easement  of 
the  way,  but  ineffectual  to  substitute-  tin- 
new  site  in  its  place. — Ibid. 

An  owner  of  lands  bordering  upon  bigh- 
water  mark  in  the  tide  waters  of  this  state, 
win.  has  not  obtained  the  state's  title  to  tin- 
lands  lying  in  front  of  his  property  and 
below  high  water  mark,  has  no  power  to 
charge  the  latter  with  any  easement  which 
will  lie  forceful  againsl  a  subsequent  pant 
by  the  state  of  its  title  in  those  lands. — Ibid. 

Where  two  or  more  grantors,  who  own 
adjoining  lots  of  lands  in  severalty,  join  in 
a  deed  locating  a  continuous  right  of  way 
across  all  their  respective  lots,  the  deed  will 
he  held  to  lie  the  s.\ cr:il  grant  of  each 
owner. — Ibid. 

Where  a  deed  .-hows  that  such  owners  arc- 
actuated  by  a  common  purpose  to  carry 
into  elicit  by  their  joint  action  a  general 
plan  for  the  mutual  benefit  of  themselves 
and  of  the  public,  the  expressions  of  the 
deed,  if  obscure  or  ambiguous,  will  be  con- 
strued, if  possible,  to  fulfill  the  common 
purpose  of  the  grantors. — Ibid. 

It  is  provided  in  a  conveyance  of  a  strip 
of  sixty  feet  of  land  by  defendants  to  the 
complainant  that  the  defendants  shall  not 
be  prohibited  from  building  a  pier  in  front 
of  their  property  and  connecting  the  same  to 
the  new  walk  about  to  be  erected  by  the 
complainant  on  said  strip  of  land,  and  upon 
the  further  condition  that  the  said  pier  shall 
be  at  least  one  thousand  feet  in  length,  ex- 
tending into  the  ocean  beyond  the  present 
sixty  feet  wide  strip,  and  constructed  of 
iron  or  steel,  and  that  the  defendants  shall 
not  permit  the  sale  of  any  commodity  upon 
the  same,  and  be  confined  to  charging  only 
an  entrance  fee.  HELD,  that  this  proviso 
in  all  its  parts  applies  only  to  a  pier  erected 
in  the  future,  and  has  no  relation  to  a  pier 
existing  at  the  time  of  the  said  conveyance. 
—  \tlantic  City  vs.  Young  &  McShea 
Amusement  Co.,  IS  Dick.  S31. 

It  is  declared  in  Salter  vs.  Jonas,  10  Vr. 
469.  that  a  deed  conveying  a  lot  of  land 
which  describes  its  boundary  as  running 
along  the  side  of  a  street  will,  by  legal  pre- 
sumption (in  the  absence  of  words  excluding 
the  street),  be  held  to  embrace  the  lands 
lying  in  the  street,  to  the  centre  line.  This 
declaration  is  based  upon  the  assumption 
that  there  has  been  some  showing  that  the 


grantor  in  the  deed  had  title  to  the  centre 
line  of  the  street.  If  then-  be  no  proof  that 
the  grantor  had  title  to  the  centre  line  of 
tin-  street,  no  presumption  arises  that  he 
intended  to  convey  to  that  centre  line. — 
Humphreys  vs.  Eastlack,  is  Dick.  136. 

The  word  "demise"  in  tin-  operative 
words  of  conveyance  in  a  tax  deed  made  by 
tin-  officers  of'a  municipality  pursuant  to 

tin-  provisions  "f  the  general  act  concerning 
taxes  (l'amph.  L..  1897,  p.  340;  Gen.  Stat,, 
p.  3354),  does  not  import  a  covenant  for 
quiet  enjoyment. — Meday  vs.  Rutherford, 
36  Vr.  645. 

The  power  to  execute  a  tax  deed  under 
said  act  does  not  carry  with  it  authority  to 
make  covenants  of  warranty  therein.  Such 
covenants  are  ultra  vires  and  do  not  bind 
the  municipality. — Ibid. 

A  deed,  absolute  on  its  face,  was  given  by 
a  husband  and  wife  to  a  trustee,  to  secure 
him  and  others  who  were  liable  on  a  note  of 
the  husband.  <  to  a  bill  to  foreclose  the  deed 
as  a  mortgage.  HELD,  that  the  wife's 
inchoate  right  dower  was  subject  to  lien 
only  to  the  extent  that  the  amount  to  be 
secured  was  made  known  to  her  at  the  time 
tin-  deed  was  executed. — Butler  vs.  Fairy, 
2  Rob.  760. 

In  an  action  by  the  trustee  of  the  bankrupt 
t,i  -ei  a-ide  a  conveyance  of  land  by  the 
bankrupt  to  Ids  sister  more  than  four  months 
prior  bo  the  tiling  of  the  petition,  evidence 
examined,  and  held  sufficient  to  sustain 
the  conveyance  as  a  mortgage  to  secure  a 
part  of  the  moneys  claimed  to  have  been 
loaned  by  the  sister  to  the  bankrupt,  but 
insufficient  to  support  it  as  an  absolute  deed. 
— Carton  vs.  Booze,  2  Rob.  771. 

Where  a  deed  conveyed  to  complainant  a 
lot  fronting  on  a  highway,  it  included  all 
land  in  front  of  the  lot  to  the  centre  of  the 
street,  in  the  absence  of  a  reservation  to 
the  contrary,  though  the  description  did 
not  in  precise  terms  include  any  part  of  the 
street. — Hess  vs.  Kenney,  3  Rob.  138. 

Where  a  deed  to  certain  land  abutting  on 
an  alleged  private  road  contained  a  building 
restriction  prohibiting  the  erection  of  build- 
ing- nearer  than  forty  feet  to  the  north- 
westerly  side  line  of  such  road,  the  deed  did 
not  bv  implication  convey  any  right  of  way 
i  n  er  thai  part  of  the  road  ending  in  a  cul  de- 
sac,  which  was  beyond  the  property  con- 
veyed toward  the  closed  end  of  the  road. — 
Stevens  vs.  Headley,  3  Rob.  533. 

Where  in  a  deed  the  distances  and  courses 
do  not  correspond  with  the  physical  monu- 
ments therein  described,  the  distances  and 
courses  give  way  to  the  monuments. — Gar- 
re.  Daly,  23  N.  J.  L.  J.  180. 
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II.  DELIVERY. 

Where  a  grantor  delivers  a  deed  to  a 
stranger  as  agent  of  the  grantee,  to  hold  till 
the  grantor's  death,  with  no  power  of  con- 
trol reserved  by  the  grantor,  there  is  a  valid 
delivery,  though  the  grantee  had  not  em- 
powered the  stranger  to  act  for  him  in  hold- 
ing the  deed. — Schlicher  vs.  Keeler,  16  Dick. 
394. 

In  the  absence  of  any  proof  of  any  agree- 
ment that  a  deed  shall  be  delivered  at  some 
particular  time,  or  that  it  shall  be  deposited 
in  escrow  until  all  the  grantors  shall  have 
executed  it,  or  some  other  evidence  of  the 
intention  of  the  parties  as  to  the  time  of 
delivery,  the  general  rule  is  that  a  deed  will 
be  presumed  to  have  been  delivered  at  the 
time  of  its  date,  and  the  title  of  the  grantees 
will  relate  to  that  date. — Atlantic  City  vs. 
New  Auditorium  Pier  Co.,  18  Dick.  644. 

Delivery  of  a  deed  is  matter  of  intention, 
rather  than  action  in  any  definite  form. 
Acts  or  declarations  of  the  grantor  and 
grantee,  which  taken  in  connection  with  the 
surrounding  circumstances,  indicate  that 
the  parties  intended  to  deliver  the  deed, 
and  believed  the}'  had  done  so,  will  be  held 
to  be  delivery. — Hilderbrand  vs.  Willig,  19 
Dick.  249. 

Mere  proof  of  registration  of  a  deed  is  not 
in  itself  conclusive  evidence  of  a  delivery. 
But  proof  of  registration,  with  the  assent 
of  the  parties,  is  forceful  evidence  of  a  de- 
livery.— Ibid. 

A  valid  delivery  of  a  deed  conveying  land 
is  not  shown  when  it  appears  that  it  was  the 
intention  of  the  grantor  that  such  delivery 
should  relate  to  the  date  of  his  death. — 
Schlicher  vs.  Keeler,  1  Rob.  635. 


III.  OPERATION  AND  EFFECT. 

S.  &  D.,  in  1851,  owned  a  farm  divided 
into  lots.  December  5th,  1851,  they  con- 
veyed lot  No.  1 1 5  to  John  Perkins.  October 
29th,  1N60,  S.,  who  had  become  owner  of 
the  entire  estate,  conveved  to  Benjamin 
Souder,  and  on  the  18th  of  March,  1S92, 
Benjamin  Souder  conveyed  to  Hovey  the 
"undisposed-of  portion  of  the  premises," 
describing  the  whole  farm  by  metes  and 
bounds.  August  12th,  1886,  Hovey  con- 
veyed to  Blackburn  lot  No.  115,  the  premises 
in  dispute.  September  21st,  1886,  Black- 
burn conveyed  lot  No.  115  to  Finlay.  June 
10th,  1S92,  Finlay  conveyed  to  the  de- 
fendant. The  deed  to  Perkins,  under  whom 
the  plaintiff  claims  title,  was  not  recorded 
until  May  15th,  1887,  thirty-five  years  after 
its  delivery.  The  deed  "to  Perkins,  not 
being  recorded  until  after  the  defendant's 
title  originated,  was  invalid  against  the 
defendant  unless  the  title  defendant  took 
was  impaired  by  notice  of  the  prior  unre- 
corded deed.     The  burden  of  proving  such 


notice  rests  upon  the  plaintiff.  To  meet 
that  issue,  plaintiff  relied  upon  the  recital 
in  the  deed  from  Benjamin  Souder  to  Hovey, 
which  recited  that  Souder,  "being  seized 
and  possessed  in  fee  of  a  certain  tract  of 
land,  caused  the  same  to  be  laid  out  into 
building  lots,  a  number  of  which  were  con- 
veyed by  deeds  duly  acknowledged  and 
executed,  as  by  reference  to  said  deeds  re- 
corded according  to  law,  or  intended  so  to 
be,  will  fully  appear."     HELD, — 

1 .  That  Hovey  and  those  under  whom  he 
claimed  title  were  warranted  in  assuming 
that  the  duty  to  record  the  Perkins  deed 
would  not  have  been  delayed  for  so  long  a 
period  of  time,  and  his  agent,  having  ex- 
amined the  records  and  made  all  reasonable 
efforts  to  ascertain  who  held  the  unrecorded 
deed  for  the  property,  Hovey  was  a  bona 
fide  purchaser  without  notice. 

2.  A  purchaser,  though  he  may  have  had 
notice  of  the  previous  outstanding  title,  may 
protect  himself  in  virtue  of  the  title  of  his 
vendor,  to  whose  title,  by  a  subsequent  pur- 
chase, he  has  succeeded. — Paul  vs.  Kerswell, 
31  Vr.  273. 

Where  the  several  owners  of  lots  fronting 
on  a  beach  and  extending  to  high  water 
mark  join  in  a  deed  granting  to  a  city,  for 
i  lien  own  benefit  and  that  of  the  public,  a 
continuous  strip  across  them  at  the  ocean 
edge  for  a  walk,  with  a  covenant  that  no 
building  shall  be  erected  to  the  oceanward 
of  the  strip,  this  restriction  attaches,  in  favor 
of  another  grantor,  to  lands  below  high- 
water  mark  owned  by  one  of  the  grantors 
who  had  acquired  the  state's  title  thereto. — 
Evans  vs.  New  Auditorium  Pier  Co.,  18  Dick. 
674. 

A  deed  conveying  a  right  of  way  for  the 
purpose  of  erecting  thereon  a  public  elevated 
boardwalk  at  the  edge  of  the  sea,  with  an 
aiding  covenant  that  no  building  should  be 
erected  oceanward  of  the  boardwalk,  was 
made  and  delivered  precedently  to  the 
making  and  delivery  of  a  second  deed  con- 
veying the  fee  in  the  lands  oceanward  of  the 
boardwalk,  without  mention  either  of  the 
easement  or  of  the  aiding  covenant.  The 
second  deed  was  recorded  before  the  first. 
Before  and  at  the  time  of  the  making  of  the 
second  deed,  the  first  grantee  had  entered 
upon  the  land  conveyed,  and  was  then 
building  thereon  the  elevated  boardwalk, 
which  was  a  steel  and  wooden  structure 
forty  feet  wide  and  eight  or  ten  feet  high. 
HELD,  the  physical  condition  of  affairs  on 
the  land  put  the  second  grantees  at  the 
time  they  took  their  deed,  upon  warning  of 
the  claim  of  the  first  grantee  and  was,  in 
legal  effect,  notice  to  the  second  grantees  of 
the  first  grantee's  deed. — Atlantic  City  vs. 
New  Auditorium  Pier  Co.,  18  Dick.  644. 

A  deed  was  made,  acknowledged  and  de- 
livered to  a  city.  It  relocated  portions  of 
the  site  of  a  public  right  of  way.  A  clause 
provided  that  as  soon  as  the  city  should,  by 
resolution,  accept  the  deed  and  cau^e  it  to 
be  recorded,  all  the  city's  rights  in  the  old 
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site  should  revert  to  the  grantor.  The  city, 
before  the  date  of  the  resolution  of  accept- 
ance and  the  recording  of  the  deed,  entered 
into  possession  of  the  new  portions  of  the 
way.  HELD,  the  clause  will  no1  !"■  held 
to  have  postponed  the  time  when  the  deed 
operated  as  a  conveyance  of  the  new  por- 
tions of  the  site  "f  the  way,  until  the  passage 
of  the  formal  resolution  of  acceptance,  &C 
That  clause  had  its  full  effect  when  it  fixed 
the  date  on  which  the  old  portions  of  the 
site  of  the  way  should  revert  to  the  posses- 
sion of  the  grantors. — Ibid. 

R.,  being  the  owner  of  two  lots,  conveyed 
one  of  them  to  M.,  with  a  right  of  way  over 
the  other.  P.,  who  held  a  paramount 
mortgage  on  both  lots,  gave  to  M.  a  deed  of 
release,  purporting  to  " grant,  release,  quit- 
claim and  set  over"  the  lot  conveyed, 
"together  with  the  hereditaments  and  ap- 
purtenances  thereto  belonging,"  but  therein 
stipulating  "that  the  rest  of  the  lands  in 
said  mortgage  specified  may  remain  to  the 
said  party  of  the  first  part  as  heretofore." 
On  foreclosure.  HELD,  (1)  that  the  ques- 
tion whether  the  deed  of  release  operated  as 
a  grant  of  a  right  of  way  out  of  the  estate 
of  the  mortgagee  was  a  legal  one;  (2)  that 
it  did  not,  in  fact,  so  operate,  and  (3)  that 
the  answer,  therefore,  did  not  set  up  any 
defence  to  the  bill. — Hazel  Dine  vs.  McVey, 
Rob.  275. 

A  sheriff's  deed  passes  the  same  title  which 
a  deed  of  bargain  and  sale,  executed  by  the 
judgment  debtor,  would  pass. — Brady  vs. 
Carteret  Realty  Co.,  1  Rob.  till- 

N.  S.  I.  conveyed  to  F.  R.  W.  The  gran- 
tee was  designated  "trustee  for  R.  M.  W.," 
and  the  habendum  clause  was  "to  have  ami 
to  hold  the  above  described  land  and  pre- 
mises, with  the  appurtenances,  unto  the 
said  party  of  the  second  part  (F.  R.  Y\\). 
his  heirs  and  assigns,  to  the  only  proper  use, 
benefit  and  behoof  of  M.  R.  \V.  aforesaid. 
her  heirs  and  assigns  forever."  The  con- 
sideration proceeded  from  F.  R.  W..  who 
stood  in  loco  parentis  to  R.  M.  W.  HELD, 
that  if  the  statute  of  uses  executed  the  legal 
estate  in  R.  M.  W.,  it  did  not,  because  tiie 
consideration  proceeded  from  F.  R.  W., 
make  her  a  trustee  for  him. — Wolters  vs. 
Shraft,  3  Rob.  215. 


IV.  REVOCATION. 

A  completed  gift,  absolute  in  its  terms, 
which  is  made  by  a  father  to  his  child,  with  a 
full  understanding  by  him  of  its  effect,  and 
when  the  normal  relation  of  parent  and  child 
continues  to  exist  between  them  (i.e.,  when 
the  father,  not  the  child,  occupies  the 
dominant  position),  cannot  be  revoked  by 
him.  even  though  the  gift  plainly  appears  to 
have  been  improvidentlv  made. — James  vs. 
Aller,  2  Rob.  666. 


A  deed  of  gift,  mule  bj  a  young  woman 
just  of  age  to  her  stepmother,  of  whose 
family  she  had  been  a  in'  mber  since  infancy, 
will  be  set  aside  on  the  application  of  the 
donor  when  it  appears  that  at  the  time  of 
making  the  conveyance  there  existed  be- 
tween the  parties  to  it  a  relationship  of  trust 
and  confidence,  in  which  the  donee  occupied 
the  dominant  position,  and  also  that  the 
donor  made  the  gift  without  receiving  inde- 
pendent advice  as  to  its  nature  and  effect. — 
Albert  vs.  Haeberly,  2  Rob.  664. 


DEFINITIONS. 

See  Maxims  Words  and  Phrases. 


DELEGATION  OF  POWER. 

The  rule  which  forbids  the  delegation  of 
powers  granted  to  a  municipal  corporation 
does  not  apply  to  the  delegation  by  such 
corporation  of  ministerial  or  administrative 
functions  to  subordinate  officials.  The  dis- 
tinction  is  between  cases  in  which  a  dis- 
cretion must  be  exercised  by  the  governing 
body,  and  the  performance  of  merely  min- 
isterial duties  by  its  agents.  In  the  former 
case  the  duty  committed  to  the  local  gov- 
ernment cannot  be  delegated;  in  the  latter 
case  it  may  act  through  its  authorized  offi- 
cials or  agents. — Harcourt  vs.  Asburv  Park, 
33  Vr.  158. 


DEMURRER. 

See  Pleading  and  Practice. 


DENTISTRY. 

The  act  entitled  "An  act  to  regulate  the 
practice  of  dentistry  in  the  state  of  New 
Jersey,  and  to  repeal  certain  acts  now  relat- 
ing to  the  same."  approved  March  17th. 
1S9S,  coupled  with  the  previous  legislation 
on  the  subject,  is  not  unconstitutional. — 
State  vs.  Chapman,  40  Vr.  164. 

The  act  does  not  impair  invested  rights, 
nor  is  it,  in  its  criminal  provisions,  an  ex 
post  facto  law. — Ibid. 

The  act  of  March  17th,  189S,  is  not  an 
act  taking  or  destroying  property,  but  is  a 
reasonable  regulation  of  the  practice  of 
dentistry  in  this  state. — Ibid. 

It  is  within  the  power  of  the  state,  under 
the  police  power,  to  impose,  by  statute, 
reasonable  restrictions  as  to  registration  and 
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the  obtaining  of  a  certificate  of  authority 
to  engage  in  the  practice  of  dentistry,  and  to 
make  ii  :i  misdemcam  >r  for  :i  por-on  ti  i  prac- 
tice without  first  obtaining  such  certificate. 
—Ibid. 


DEPOSITIONS. 

See  Evidence. 


DEPOSITS. 

Cross    References.     Bailment;    Banks 
and  Banking;  Pledge. 

Money  delivered  to  a  depositary,  to  be 
paid  to  an  association  only  upon  the  further 
direction  of  the  depositors,  will  not  be  as- 
sumed to  have  been  directed  to  be  paid 
because  the  depositors  afterwards  proved 
claims  against  the  association  in  sums 
corresponding  in  amount  with  the  deposit 
money,  but  in  no  way  referring  to  it. — 
Gray  vs.  Pfeiffer,  14  Dick.  510. 


DESCENT. 

Cross  References.  Advancement;  Af= 
ter=born Children;  Distribution;  Post= 
humous  Child. 

An  after-born  child  of  a  married  woman 
dying  testate  succeeds  under  the  provisions 
of  section  21  of  the  "Act  concerning  wills." 
approved  April  15th,  1846,  to  the  same 
portion  of  her  mother's  estate  as  such  child 
would  have  been  entitled  to  had  the  mother 
died  intestate. — Walker  vs.  Hvland,  41  Vr. 
69. 

A  title  made  by  a  conveyance  executed 
during  the  life  of  the  devisee  for  life,  from 
a  child  having  a  vested  estate  under  the 
provisions  of  that  section,  being  subject 
to  be  devested  in  the  event  of  the  death  of 
such  child  leaving  issue,  during  the  life  of 
the  devisee  for  life,  is  not  a  "marketable 
title  which  a  purchaser  ought  to  be  com- 
pelled to  take  by  a  decree  for  specific  per- 
formance.— Lamprey  vs.  Whitehead,  19 
Dick.  408. 

Under  a  devise  -to  which  the  provisions 
of  section  10  of  the  Descent  act  (Gen.  Stat.. 
p.  1193)  apply,  while  an  estate  in  the  lands 
devised  vests  in  any  child  of  the  devisee  for 
life,  it  is  an  estate  which  will  be  devested 
by  the  death  of  such  child,  leaving  issue, 
during  the  life  of  the  devisee  for  life. — Ibid. 


Under  the  Descent  act,  providing  that 
the  grantee  or  devisee  of  an  estate  tail  shall 
have  but  a  life  estate  therein,  and  that  his 
widow  shall  have  dower  therein  as  if  the 
grantee  had  died  seized  thereof  in  fee  simple, 
the  widow  is  entitled  to  dower  in  a  fund 
arising  from  the  sale  of  the  estate,  though 
a  previous  wife  of  the  life  tenant  had  joined 
with  him  in  a  conveyance  thereof  in  fee, 
with  full  covenants,  it  appearing  that  what- 
ever estate  was  thus  conveyed  was  subse- 
quently reconveyed  to  the  life  tenant. — In 
re  Cadmus,  2  Rob.  17. 

The  lands  sold  in  this  proceeding  were 
affected  by  the  provisions  of  section  11  of 
the  Descent  act;  thereby  Jasper  Cadmus 
had  a  vested  estate  therein  for  his  life  only; 
each  of  his  children  had  a  vested  remainder 
in  fee,  subject  to  be  divested  by  the  death 
of  such  child  leaving  a  child  or  children 
during  the  life  of  Jasper,  but  not  otherwise. 
Equivalent  interests  exist  in  the  fund  raised 
by  the  sale. — In  re  Dowe,  2  Rob.  1 1 . 

The  widow  of  Jasper  Cadmus  would  have 
been  entitled  under  section  11  of  the  De- 
scent act,  to  an  estate  in  dower  in  said  lands 
on  the  death  of  her  husband,  if  said  lands 
had  not  been  sold;  she  is  entitled  to  an 
equivalent  interest  in  the  fund. — Ibid. 


DESCRIPTION  OF  LANDS. 

Cross  References.  Conveyances;  Cove= 
nants;  Deeds;  Fraud;  Fraudulent 
Conveyances. 

The  description  of  a  house  by  street  and 
number,  in  a  town  in  a  memorandum  for  its 
sale,  is  a  sufficient  description  of  the  house 
so  designated,  with  its  curtilage,  within  the 
statute  of  frauds. — Claphan  vs.  Barber,  20 
Dick.  550. 

Where,  in  a  suit  for  specific  performance 
of  a  contract  for  the  sale  of  a  house  described 
by  street  and  number,  the  bill  described  the 
property,  and  defendant  admitted  his  own- 
ership thereof,  and  admitted  that  an  agenl 
had  advised  him  that  he  had  obtained  a 
purchaser  thereof,  and  that  he  signed  the 
receipt  of  a  certain  sum  in  part  payment  in 
the  purchase  of  a  house  described  by  a 
street  and  number  the  identity  of  the  prop- 
eit>  is  sufficiantly  established — Ibid 


DESERTION. 

See  Divorce. 
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DEVISE  AND  LEGACY. 


I.  CONSTRUCTION  OF  DEVISE  AND 
LEGACY. 

1.  For  Life. 

2.  Conditional  Limitation. 

3.  In  Fee. 

4.  Substitutional   and   Cunuila= 
tive. 

5.  Time  of  Vesting. 

6.  Ademption. 

7.  Entirety. 

8.  Conditions  Subsequent. 

9.  Residuary. 

10.  Lex  Loci. 

11.  Conditions  Precedent. 

12.  In  Trust. 

13.  Charitable  Bequest. 

14.  Oral  Agreement  to  Devise. 

15.  When  Regarded  as  Annuity. 

16.  When  Word  "Child"  Means 
"Children." 

17.  Per  Stirpes  and  Per  Capita. 

18.  Tenancy  in  Common. 

II.  APPOINTMENT  BY  DEVISES. 

1.  When  Effective. 

2.  Indefinite. 

III.  DESCRIPTION  OF  DEVISEE. 

IV.  RIGHTS  AND  LIABILITIES  OF 
DEVISEES  AND  LEGATEES. 

1.  To  Interest  on  Legacy. 

2.  To  Pay  Legacies  Out  of  Resi= 
due. 

3.  For  Rent. 

4.  To  Payment  Out  of  Person= 
alty. 

5.  fo  Payment  Out  of  Realty. 

6.  To  Pay  Encumbrances. 

7.  To  Contribute  to  After=born 
Children. 

8.  Residuary    Legatee    to    Pay 
Commissions. 

9.  To  Assign  Vested  Legacy. 

10.  Payment  of  Inheritance  Tax. 

11.  To  Dividends  on  Stock. 

12.  To  Elect. 


13.  To  Compel  Sale  of  Realty  to 
Pay  Legacy. 

V.  BEQUEST  TO  CREDITOR. 

VI.  LAPSING  OF  DEVISE  OR 
LEGACY. 


VII.  DESCRIPTION  OF  DEVISEE  OR 
LEGATEE. 

1.  Survivors. 

2.  Particular  Names  and  Char= 
acteristics. 

3.  Mistake. 

4.  Identification  by  Parol. 

5.  Posthumous  Children. 

6.  Unincorporated  Society. 

7.  Charitable  Bequests. 

8.  Lawful  Issue. 

9.  Heirs. 

VIII.  PAYMENT. 

1 .  Presumption  of. 

2.  Release. 

IX.  POWER  OF  SALE. 

1.  By  Executor. 

2.  By  Donee  of  Power. 

3.  By  Inference. 

X.  POWER  TO  MORTGAGE. 

Cross  References.     Heirs  and  Devisees; 
Trusts;  Wills. 


I.  CONSTRUCTION  OF  DEVISE  AND 
LEGACY. 

1.  For  Life. 

A  father  devised  real  estate  to  his  son  S. 
"  to  be  Iris  and  his  children's  forever."  Upon 
S.  dying  unmarried  and  without  ever  having 
any  children  born  unto  him.  held  to  have 
created  an  estate  tail. — Cheeseman  vs.  Pan- 
coast,  22  N.  J.  L.  J.  229. 

C.,  by  his  will,  made  the  following  pro- 
vision for  his  wife:  "I  order  and  direct 
that  all  my  estate,  real,  personal  and  mixed, 
shall,  during  the  life  of  my  beloved  wife, 
should  she  survive  me.  pass  into  her  hands 
and  be  subject  to  her  sole  management  and 
control,  to  keep  and  use.  or  -ell  and  dispose 
of  the  same  as  she  -hall  see  tit.      From  and 
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after  the  death  of  my  wife,  should  she  sur- 
vive me,  otherwise,  from  and  after  my  death, 
all  my  estate,  real,  persona]  and  mixed, 
which' shall  then  remain,  I  order  and  direct 
my  executors  or  the  survivor  of  them  to 
dispose  of  as  soon  as  conveniently  may 
be  thereafter,  as  follows,"  &c.  HELD,  that 
the  power  of  disposal  created  by  this  testa- 
mentary provision  is  one  which  must  be 
exercised  inter  vivos,  and  that  so  much  of 
the  testator's  estate  as  remains  undisposed 
of  at  the  wife's  death  becomes  subject  to 
the  gift  over. — Wooster  vs.  Fitzgerald,  32 
Vr.  368. 

Testator  gave  all  his  estate  to  his  wife 
"for  her  sole  use,  benefit  and  enjoyment 
during  her  life,  with  full  power  to  sell  and 
dispose  of  any  of  said  property,  *  *  *  and 
to  use  the  proceeds  thereof  in  such  manner 
as  she  may  desire,"  and  directed  his  execu- 
tors, on  her  death,  to  divide  "such  prop- 
erty as  may  then  remain,"  among  certain 
persons  named.  By  a  codicil,  he  gave  his 
wife  $10,500,  "for  her  sole  use  and  benefit, 
with  full  power  to  dispose  of  the  same  by 
will  or  otherwise."  HELD,  that  the  wife 
took  a  life  estate  only  in  the  personal  prop- 
erty, other  than  the'  $10,500  with  a  power 
of  disposal  and  appointment  by  act  taking 
effect  during  her  life,  for  her  own  benefit. — 
Robeson  vs.  Shotwell,  10  Dick.  318.  A.  Id. 
824. 

Under  a  devise  of  specific  real  property 
to  testator's  executors,  "in  trust,  for  the 
term  of  one  year  (providing  my  wife  is  still 
living  anil  remaining  my  widow),  to  hold 
the  same,  receive  all  the  rents,  issues  and 
profits,  *  *  *  and  paying  all  the  demands 
against  said  premises,  and  the  profits  *  *  * 
lo  go  into  and  become  a  part  of  the  residue 
of  my  estate,  and  at  the  end  "I"  tin'  said  one 
year' after  my  death  (my  wife  still  living 
and  remaining  my  widow),  then  I  order 
and  direct  my  executors  *  *  *  to  turn 
the  said  premises  over  to  her,  to  have  full 
care  and  charge  of  said  premises,  paying 
all  taxes  and  demands  against  said  premises 
during  the  term  of  her  natural  life,  or  so 
long  as  she  remains  my  widow,  she  also  to 
receive  all  collectable  back  rents  due  on 
said  premises,  and  at  the  death  of  my  said 
wife,  or  she  again  marrying,"  &c,  the 
gift  to  the  widow  is  an  estate  for  life,  opera- 
tive, in  the  absence  of  dissent,  to  bar  her 
dower. — Cooper  vs.  Cooper,  11  Dick.  48. 

A  will   directed   that  all  the  testator's 

property  be  sold  and  the  proceeds  invested 
by  the  executors  and  trustees,  and  that  one- 
third  of  the  income  therefrom  be  paid  to 
the  widow  of  the  testator  during  her  life 
as  aften  as  semi-annually,  the  remainder 
of  the  income  to  be  paid  to  testator's 
children  during  life,  in  fixed  but  unequal 
proportions.  Then  followed  the  following 
paragraph:  "In  the  eveni  of  the  death  of 
my  wife,  the  income  herein  given  her  is 
thereafter  to  be  payable  to  my  children  re- 
spectively pro  rata,  and  in  case  of  the 
death  of  any  child  leaving  issue,  such  pro- 
portions  of     the    capital    or   Corpus    of   Illy 


estate  as  was  represented  by  the  income  of 
which  such  child  shall  have  been  entitled 
hereunder  at  the  time  of  his  or  her  death 
shall  go  and  be  paid  to  such  issue  in  equal 
shares,  if  more  than  one;  but  in  case  any 
child  shall  die  without  issue,  then  his  or  her 
share  of  such  income  shall  be  paid  ratably 
to  my  surviving  children."  HELD,  first 
that  by  the  use  of  the  words  "pro  rata''' 
the  testator  meant  that  the  income  which 
the  widow  was  to  receive  during  life  was 
upon  her  death  to  be  paid  to  the  children 
in  the  same  proportions  as  the  income  given 
to  them  immediately  upon  testator's  death- 
second,  that  the  gift  of  the  use  of  the  in- 
come is  to  be  regarded  as  equivalent  to  a 
gift  of  the  use  of  the  corpus;  third,  that 
the  children  of  the  testator  took  a  life 
estate  only  in  the  income,  both  in  that 
which  was  to  be  paid  to  them  after  the 
widow's  death  as  well  as  in  that  which  was 
to  lie  paid  to  them  after  the  death  of  the 
testator. — Brombacher  vs.  Berking,  11  Dick. 

The  trustees  arc  directed,  in  case  of  the 
marriage  of  a  child,  to  pay  to  such  child  a 
marriage  portion;  and  in  case  any  son 
should  engage  in  any  business  or  profession 
with  the  approbation  of  the  executors,  to 
pay  to  such  son  one-half  of  the  corpus  of 
the  share  of  such  child — in  either  of  which 
events  the  income  of  such  child  is  to  be 
correspondingly  reduced.  HELD,  that  a 
child  takes  an  absolute  and  not  a  life  estate, 
in  a  portion  paid  under  these  provisions  — 
Ibid. 

A  will  which  gives  the  wife  of  testator 
all  his  personal  estate  for  and  during  her 
natural  life,  and  provides  that,  if  needed  by 
her  for  her  comfort  and  maintenance,  she 
shall  use  the  principal  as  well  as  the  inter- 
est, bequeaths  a  life  estate  in  the  personalty, 
with  a  power  to  use  only  so  much  of  the 
principal  as  is  necessary  for  her  comfort  and 
support.— Hunt  vs.  Smith,  13  Dick.  25. 

Testator  devised  a  life  estate  to  his  widow, 
and  "the  remainder  that  may  be  left  after 
the  death"  of  his  wife  in  equal  remainders 
to  his  children.  At  testator's  death  the 
children  were  young,  ranging  from  two  to 
eleven  years  of  age,  and  unable  to  care  for 
themselves.  After  the  testator's  death  his 
widow  sold  some  of  the  land  to  various 
purchasers,  the  proceeds  of  which  were  used 
for  her  support  and  maintenance.  One  of 
the  four  heirs  had  mortgaged  his  undivided 
interest  in  the  property  before  the  sale  of 
the  lots.  HELD,  in  partition  between  the 
heirs,  that  under  the  will  the  widow  took  a 
life  estate,  with  power  of  alienation  for  her 
necessities,  and  hence  the  mortgage  lien 
did  not  attach  to  the  land  sold  by  her. — 
Bryan  vs.  Bryan,  16  Dick.  45. 

Where  testator  gave  all  his  property  to 
his  widow  for  her  use,  so  long  as  she  re- 
mained his  widow,  but,  on  her  marrying, 
the  property  to  be  divided  among  his  chil- 
dren, with  power  in  his  executors,  of  whom 
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the  widow  was  one,  to  sell  the  real  i  I  iti 
if  the  widow's  necessities  required  it,  for 
the  benefit  of  the  children,  and  stalinu  UimI 
the  omission  to  give  any  of  his  children 
anything  was  intentional,  the  widow  took 
only  a  life  estate,  while  the  children  took  a 
vested  interest.— Dubois  vs.  Van  Valen,  L6 
Dick.  331. 

2.  Conditional  Limitation. 

Testator  devised  the  remainder  of  his 
real  estate  to  his  wife  for  life.  By  one  clause 
he  devised  to  his  daughters,  Sarah  and  Jane, 
part  of  said  real  estate,  adding  "if  either 

,,f  (he '  both  should  die  before  my  wire, 

Jane,  their  mother,  then  their  share  to  be 
given  to  their  heirs."  By  the  next  clause, 
he  devised  to  his  daughter  Elizabeth  other 
parts  of  said  real  estate,  adding,  "if  my 
said  daughter  Elizabeth  should  die  without 
lawful  heirs,  then  her  share  to  be  equally 
divided  between  her  brother  and  two  sisters 
or  their  surviving  heirs."  HELD,  that 
whatever  construction  might  be  put  upon 
the  clause  last  stated,  if  read  by  itself,  yet, 
when  read  with  the  preceding  clause,  it  re- 
quired the  construction  that  the  estate 
devised  to  Elizabeth  was  subject  to  be 
devested  by  her  death  without  issue,  and 
upon  that  event  the  devise  overtook  effect. 
—Dean  vs.  Nutley,  41  Vr.  217. 

Where  the  bequest  gives  a  portion  of  per- 
sonalty to  a  daughter  during  her  life,  and, 
on  her  death,  to  her  children,  and  if  she 
should  die  unmarried  and  wit  In  nit  leaving 
lawful  issue  her  surviving,  then  over  to  her 
surviving  brothers  and  sisters,  the  gift  over- 
takes effect  in  case  the  daughter  should  not 
during  her  life  marry,  or  should  not  leave 
issue  surviving  her  at  the  time  of  her  death. 
— Peirsol  vs.  Roop,  11  Dick.  739. 

A  testator  gave  a  life  estate  in  his  real 
estate  to  his  wife,  remainder  in  fee  simple 
to  his  son,  with  a  limitation  over  in  case 
the  son  should  die  before  his  mother,  or 
under  the  age  of  twenty-one  year-,  or 
without  lawful  issue.  HELD,  that  the 
word  "or"  in  the  will  should  be  read  as 
meaning  "and,"  and,  the  son  having  at- 
tained the  age  of  twenty-one  years,  the 
limitation  over  is  defeated,  and  he  has  a 
vested  remainder.  In  such  case  a  deed  of 
the  property  by  the  mother  and  son  to- 
gether conveys  title  in  fee  simple,  and  com- 
plies with  an  agreemenl  to  convey  such  a 
title.— Shreve  vs.  MacCrellish,  15  Dick.  198. 

3.  In  Fee. 

Where  lands  are  devised  to  A.  in  language 
indeterminate  as  to  the  quantity  of  the 
estate,  and  an  express  power  i>  at  the  same 
time  given  to  A.  to  dispose  of  the  same 
without  qualification,  such  devise  passes  the 
fee  to  A.,  and  a  devise  over  of  what  is  left 
ii  V.'s  death  to  B.  is  void.  Following 
Downey  vs.  Borden.  7  Vr.  46U. — Tuerk  vs. 
Schueler,  42  Vr.  331. 


A  residuary  git'  of  the  net  income  of  lands 
t,i    \ .,  in-  heii     and  assigns,  without   limit 

of  time  or  gift  over  to  otherp 'lea 

disposition  made,  will  be  held  to  be  a  de- 
vice to  A.  of  the  title  in  the  land-  in  fee.— 
Passman  vs.  Guarantee,  &c,  Co.,  12  Dick. 

273. 

The  same  construction  will  be  given  to  a 
will  in  which  the  residuary  estate  i-  devised 
to  trustees  to  collect  rents.  &C,  and  pay  net 

income  to  A.,  hi-  heir-  and  assigns,  without 
limit.  Arc,  as  above  stated. — Ibid. 

A  father,  by  will,  devised  to  hi-  son  and 
three  daughters  separate  tracts  of  land. 
The  devise  to  the  son  was  by  name  and" 
without  words  of  perpetuity  or  inheritance. 
HELD.— 

1.  That  under  the  provisions  of  the  act 
entitled  "An  act  to  pass  estates  in  fee 
simple  by  certain  devises  in  wills  and  tes- 
taments 'and  to  limit  estates  in  tail."  passed 
August  27th,  1784  (Gen.  Stat.,  p.  3763), 
tin-  -on  took  an  absolute  estate  in  fee  simple 
in  the  lands  devised,  unless  the  will  dis- 
closed  an  intent  to  convey  only  an  estate 
for  life,  or  contained  a  devise  over  upon  his 
death. 

2.  A  provision  that  in  case  his  son  died 
without  issue,  his  wife,  Lydia.  should  not 
have  any  interest  in  the  land-  devised  to 
the  son,  does  not  disclose  an  intent  to  pass 
to  him  only  an  estate  for  life.  The  will 
further  provided  that  none  of  the  real 
estate  devised  to  his  children  should  be 
sold  by  any  of  them  without  first  obtaining 
a  full  written  consent  of  all  the  children  or 
the  remainder  of  them.       HELD  further, — 

3.  a,  That  if  that  provision  is  to  be  con- 
strued as  imposing  an  unlimited  restraint 
upon  alienation,  it  is  void  as  repugnant 
to  the  estate  devised,  and  b.  that  if  con- 
strued as  imposing  a  partial  restraint  upon 
alienation,  limited  to  the  period  of  tht  life 
of  the  la-t  surviving  sister,  in  the  absence 
of  a  devise  over.  "V  a  declaration  of  a  for- 
feiture of  the  son's  estate  in  ease  of  sale 
without  consent,  the  devise  to  him  must 
be  held  to  pass  to  him  an  absolute  estate  in 
fee  simple.— Feit  vs.  Richards.  19  Dick.  16. 

4.  Substitutional  and  Cumulative. 

Where  two  legacies  are  given  simpliciter 
to  the  same  legatee  by  different  instruments, 
the  presumption  is  that  the  latter  is  cumu- 
lative, whether  its  amounts  be  equal  or  un- 
equal to  the  former.  HELD,  in  tl 
that  six  legacies  given  by  the  fifth  codicil 
to  the  will  are  not  substitutional  for  six 
legacies  given  to  the  same  legatees  by  pre- 
vious codicils,  both  because  of  the  rule  of 
interpretation  stated  and  because  of  a  mani- 
fest intention  in  keeping  therewith. — Dick- 
inson vs.  Overton,  12  Dick.  26. 

Two  legacies  of  money  equal  in  amount, 
bequeathed  to  the  same  legatee  in  one  and 
the  same  instrument,  are  considered  as 
mere  repetition  of  each  other,  and  the  lega- 
tee will  take  only  one.     HELD,  in  this  case, 
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the  rule  stated  is  applied  where  five  lega- 
cies of  $1,000  each  to  the  same  persons  arc 
given,  without  explanation  of  the  duplica- 
tion, by  both  of  fourteenth  and  seventeenth 
clauses  of  the  fifth  codicil  to  the  will,  it 
appearing,  from  the  fashion  in  which  the 
codicil  was  framed,  that  confusion  and  for- 
getfulness  may  have  existed. — Ibid. 

By  the  first  clause  of  his  will  testator 
directed  his  debts,  funeral  and  testamentary 
expenses  to  be  paid  by  his  executors;  in 
the  second  clause  he  bequeathed  to  his  wife 
certain  specific  goods  and  chattels — part  of 
his  personal  property — expressly  declaring 
that  the  bequest  was  not  to  include  such 
personal  property  as  consisted  of  money 
and  securities;  by  the  third  clause  he  be- 
queathed all  his  personal  property  to  his 
wife  and  his  two  daughters,  each  to  have 
one-third  thereof.  HELD,  that  no  con- 
trary intent  being  disclosed  by  other  parts 
of  the  will,  the  general  bequest  contained 
in  the  third  clause  did  not  revoke  the  spe- 
cific bequest  contained  in  the  second  clause, 
nor  was  such  specific  bequest  included  in  the 
one-third  part  bequeathed  to  the  wife  by 
the  third  clause,  but  that  such  specific  be- 
quest operated  to  except  from  the  general 
bequest  the  articles  so  specifically  given. — 
Donner's  case,  20  Dick  691. 

5.  Time  of  Vesting. 

There  was  a  devise  of.  a  farm,  '  with  a 
charge  upon  the  devisee  to  pay  to  Jane,  a 
daughter  of  the  testator,  or  her  legal  repre- 
sentatives, $1,000  in  one  year  after  the 
death  of  the  testator  and  of  his  wife.  In  a 
subsequent  item  the  testator  directed  that  in 
case  "my  daughter  Jane  die  and  leave  no  issue, 
that  the  aforesaid  legacy  to  her  revert,  after 
her  decease,  to  my  estate,  and  be  distributed 
to  my  heirs  according  to  the  laws  of  de- 
scent." Jane  died  more  than  one  year  after 
the  death  of  the  testator  and  the  death  of 
the  widow,  leaving  no  issue.  HELD,  that 
upon  arrival  of  the  time  fixed  for  payment 
the  legacy  became  Jane's  absolutely. — Mc- 
Dowell vs.  Stiger,  13  Dick.  125. 

The  testator  left  S2,0 f  the  residue  of 

his  estate  in  trust,  to  be  invested  and  the 
income  paid  to  two  grandchildren  until  they 

became  of  age,  when  they  were  to  be  paid 
the  principal,  and  if  one  died  before  major- 
ity the  other  was  to  receive  the  whole;  if 
both  died  before  majority  it  was  to  be  paid 
to  their  father.  HELD,  that  the  legacy  to 
the  grandchildren  vested  on  the  testator's 
death,  subject  to  be  divested  in  favor  of  their 
father  in  case  they  both  died  before  majority, 
and  that  where  both  died  before  majority, 
but  subsequent  to  the  death  of  their  father, 
the  legacy  vested  in  the  survivor,  and  passed 
to  his  mother,  as  his  next  of  kin. — Dusen- 
berry  vs.  Johnson,  14  Dick.  336. 

The  testatrix  gave  the  income  of  her  es- 
tate for  life  to  her  brother  and  sister  and 
to  the  survivor,  and  further  declared,  "and 
upon  the  death  of  the  survivor   of  my  said 


brother  and  sister,  and  after  the  sale  of  my  ■ 
real  estate  as  hereinbefore  directed,  I  do 
hereby  give  and  bequeath"  to  E.  M.  S. 
and  others,  the  gift  being  the  residue  of 
the  estate.  HELD,  the  words  "hereby 
give  and  bequeath,"  indicate  a  present  gift, 
at  the  time  the  will  speaks,  to  be  enjoyed 
in  possession  upon  the  death  of  the  brother 
and  sister,  and  the  sale  of  the  land.  E.  M. 
S.  took  at  the  death  of  the  testatrix  a 
vested  interest  in  her  legacy. — Chambers  ' 
vs.  Sharp,  16  Dick.  253. 

A  direction  in  a  will  that  testator's  estate 
shall  remain  intact  for  two  years  after  his 
decease,  and  a  devotion  of  the  income  dur- 
ing that  period  to  a  specified  purpose,  fol- 
lowed by  provisions  for  the  creation  of  cer- 
tain funds,  the  revenue  or  income  of  which 
is  bequeathed  such  revenue  or  income  will 
begin  from  the  expiration  of  the  two  years, 
and  not  from  testator's  death. — Stewart  vs. 
Stewart,  16  Dick.  25. 

Two  legacies,  of  .$500  each,  were  given, 
one  to  Thomas,  the  other  to  Sarah,  payable 
after  the  death  of  the  testator's  widow.  In 
case  Sarah  predeceased  the  widow,  her 
legacy  was  given  to  Thomas.  This  provis- 
ion follows:  "In  case,  however,  both  shall 
die  before  the  decease  of  my  wife,  then  it 
is  my  will  that  the  said  sum  of  $1,000  be 
taken  as  part  of  the  residue  of  my  estate 
and  divided  as  hereinafter  provided  for." 
Thomas  survived  the  testator,  but  died 
before  the  widow.  Sarah  survived  her. 
HELD,  the  legacy  given  to  Thomas  vested 
in  him  at  the  testator's  death  and  could 
only  be  divested  by  the  death  of  both 
Thomas  and  Sarah  before  the  widow,  taking 
both  legacies,  the  whole  $1,000,  into  the 
residue.  The  death  of  both  did  not  happen, 
and,  consequently,  there  was  no  divesting 
of  Thomas'  legacy.  His  representatives  are 
entitled  to  it. — Burroughs  vs.  Jamiesou,  17 
Dick.  651. 

A  testator  gave  his  estate  to  his  wife,  and 
after  her  death  he  provided  that  it  should 
be  equally  divided  among  his  children.  If 
any  of  the  children  died  without  leaving 
issue  him  or  her  surviving,  the  share  of  the 
deceased  child  was  to  be  divided  among 
the  other  children.  In  the  lifetime  of  the 
wife  a  son  died  leaving  lawful  issue.  HELD 
that  the  son's  interest  vested  on  the  death 
of  the  testator,  and  that  the  contingency 
on  which  it  was  to  be  divested  not  having 
happened,  it  went,  on  the  death  of  testa- 
tor's wife,  to  the  son's  executor  — Howell  vs. 
Gifford,  19  Dick.  180.    . 

During  the  continuance  of  the  life  estate 
a  son  died  leaving  issue,  and  after  him  a 
daughter,  without  issue.  HELD,  that  on 
the  death  of  the  widow  the  "heirs  or  legal 
representatives"  of  the  son  would  take  tin- 
portion  of  the  daughter's  share,  which  the 
son  would  have  taken  had  he  lived.  HELD, 
further,  that  under  the  designation  "heirs 
or  legal  representatives"  the  ''heirs''  would 
take  tin-  real  estate  and  the  next  of  kin 
the  personalty. — Ibid. 
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Under  a  will  making  a  do  vise  to  te  tatot 
wife  for  life,  and  after  her  death  to  his  four 
children,  with  provision  that  if  any  of  tin- 
children  die  before  her,  then,  on  the  wife's 
death,  the  share  which  would  have  gone  to 
the  deceased  child,  if  living,  shall  go  to  his 
(the  child's)  heirs,  a  child  takes  a  vested 
remainder  in  fee  in  one-fourth  of  the  lands, 
subjected  to  be  divested  by  his  death  before 
his  mother's,  so  that  his  interest  may  be 
sold  on  execution  during  the  life  of  his 
mother. — Kinkead  vs.  Ryan,  19  Dick.  4.34. 
See  20  Id.  726. 

A  will  giving  to  A.  a  sum  of  money  in 
trust,  the  interest  to  be  paid  to  A.  annually, 
and  after  her  death  the  principal  sum  to 
be  divided  among  her  children,  vested  a  life 
interest  in  the  legacy  in  A.,  and  a  right  to 
the  legacy  itself  in  her  children,  on  her 
death,  the  children's  interest  being  vested, 
subject  only  to  be  opened  to  let  in  after- 
born  children. — In  re  Vreeland,  21  Dick. 
297. 

6.  Ademption. 

Testatrix  gave  to  her  three  sisters,  "pro- 
vided they  are  all  alive,  or  to  the  survivors 
of  thorn,  whatever  of  my  money  now  on 
deposit"  in  four  banks  in  New  York  city 
(naming  them),  "which  may  be  on  hand 
and  not  otherwise  disposed  of,  share  and 
share  alike."  During  her  life  the  testatrix 
drew  her  money  from  the  four  New  York 
banks  and  deposited  it  in  another  bank, 
where  it  remained  until  her  death.  HELD, 
first,  that  the  gift  was  specific,  and  second, 
that  it  was  not  adeemed. — Prendergast  vs. 
Walsh,  13  Dick.  149. 

Testator  bequeathed  to  a  trustee  a  speci- 
fied number  of  shares  of  stock  in  named 
corporation  for  each  of  a  number  of  benefi- 
ciaries. At  the  time  the  will  was  made  tes- 
tator owned  sufficient  of  each  of  the  stocks 
described  to  satisfy  the  bequests,  but  at 
his  death  did  not.  Another  clause  provid- 
ed that  if  testator  should  not  leave  all  the 
stock  mentioned  and  given  in  trust,  the 
trustee,  who  was  also  executor  and  resi- 
duary legatee,  should  not  be  required  to 
supply  them,  but  only  take  such  as  testa- 
tor left.  HELD,  that  the  trustee  could 
not  take  from  the  estate  stocks,  other  than 
those  mentioned  to  supply  the  deficiency 
in  the  stocks  specifically  described,  but  that 
the  bequests  failed  in  so  far  as  they  could 
not  be  satisfied  by  stocks  of  the  required 
kind  owned  by  testator  when  he  died. — 
Blair  vs.  Scribner,  20  Dick.  498.  See  1  Rob. 
583  and  591. 

Testator  bequeathed  to  a  trustee,  who 
was  also  executor  and  residuary  legatee, 
certain  sums,  "in  bonds"  of  specified  cor- 
porations, to  be  taken  at  their  face  value. 
At  the  time  the  will  was  made  testator 
owned  enough  of  each  kind  of  bonds  de- 
scribed to  satisfy  all  the  legacies,  but  at  his 
death  did  not.     A  further  clause  provided 


that  if  testator  should  not  leave  all  the 
bonds  mentioned,  the  trustee  should  n 
required  to  supply  them,  but  only  take 
such  as  testator  left.  HELD,  that  the 
legacies  wen-  specific  and  failed  becau  i 
the  want  of  the  designated  bonds  to  satisfy 
them. — Ibid. 

Evidence  as  to  the  circumstance 
testator's  acquisition  of  certain  stocks  and 
bonds  bequeathed  by  the  will,   hi-  subse- 
quent disposal  of  them  and  as  to  his  habits 

and  methods  of  business,  is  admissible  for 
the  purpose  of  applying  the  terms  of  the 
will.— Ibid. 

Such  evidence  is,  however,  not  admissi- 
ble lo  show  testator's  intention  as  to  be- 
quests, or  to  aid  in  the  construction  of  the 
will.— Ibid. 

J.  I.,  B.,  by  his  will,  bequeathed  to  his 

son.  D.  (who  was  also  named  in  the  will  as 
executor),  a  specified  number  of  bonds 
and  shares  of  stock,  in  named  corporal  i 
in  trust,  for  the  benefit  of  his  grandchildren, 
and  then  provided  as  follows:  "And  it  i- 
my  further  meaning  that  if  I  should  not 
leave  at  my  decease  all  of  the  bonds  ,,r 
stocks  mentioned  in  my  said  will,  and  given 
to  my  said  son  D  in  trust,  he  shall  not  be 
required  to  supply  said  bonds  and  stock-, 
but  only  take  such  as  I  may  leave."  11  ELD, 
that  the  "further  meaning"  clause  of  the 
will  did  not  operate  to  change  the  character 

of  these  bequests  from  general  to  specific 
legacies.  HELD,  further,  that  the  purpose 
of  the  testator  expressed  in  the  "further 
meaning"  clause  of  his  will  was  that  his 
executor,  instead  of  supplying  the  very 
securities  named  by  him  in  the  trust  be- 
quests, in  case  they  were  not  found  in  his 
estate  at  his  death,  should  take  from  such 
other  bonds  and  stock-  a-  he  might  leave 
a  sufficient  quantity  to  supply  the  defi- 
ciency  in  value. — Blair  vs.  Scribner,  1  Rob. 
5S3.  ' 

Testator,  by  his  will,  bequeathed  to  his 
grandson  850.000.  and  directed  the  legacy 
to  be  paid  within  a  year  after  his  death, 
"unless  I  shall  advance  him  that  sum 
during  my  lifetime  and  take  his  notes 
therefor,  in  which  case  I  direct  my  executor 
to  deliver  over  to  him  any  notes  or  obli- 
gations I  may  hold  against  him  to  that 
amount."  Subsequent  to  the  making  of 
the  will  testator  advanced  to  his  grandson, 
from  time  to  time,  sums  of  money  aggre- 
gating much  more  than  the  amount  of  the 
legacy,  and  took  his  notes  for  the  various 
advances.  A  certain  part  of  the  moneys 
advanced  was  afterwards  repaid  by  the 
grandson,  and  the  testator  then  delivered 
up  to  him  all  of  his  notes  in  satisfaction 
or  surrender  of  the  obligations  which  they 
evidenced.  HELD,  that  bjT  the  terms  of 
the  bequest  the  right  of  the  grandson  to 
be  paid  the  legacy  was  made  to  depend, 
not  upon  the  subsequent  making  of  loans 
to  him  by  the  testator  and  the  taking  of 
his  notes  therefor,  but  upon  the  existence  of 
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the  debt  at  the  testator's  death  evidenced 
by  the  fact  that  the  notes  still  remained  in 
his  possession. — Blair  vs.  Scribner,  1  Rob. 
591. 

7.  Entirety. 

Where,  by  a  will,  the  testator  gives  two 
properties  as  one  entire  devise,  subject  to 
the  performance  of  certain  named  condi- 
tions, the  devisee  can  only  accept  as  an 
entirety  in  the  manner  and  upon  the  terms 
named  in  the  will — that  is,  he  must  take 
both  properties,  performing  all  the  condi- 
tions, or  refuse  both  properties;  he  cannot 
accept  a  part  only  of  the  entire  devise  and 
refuse  to  perform  the  testator's  require- 
ments.—Bird  vs.  Hawkins,  13  Dick.  229. 

8.  Conditions  Subsequent. 

Equity  will  not  enforce  a  forfeiture  of  a 
devise  for  non-performance  of  conditions 
subsequent,  but  will,  if  a  devisee  accepts, 
compel  the  performance  of  the  conditions, 
or  if  that  be  inequitable  or  impossible,  will 
award  compensation  in  damages  for  the 
breach  of  conditions  if  that  remedy  can  be 
made  adequate. — Bird  vs.  Hawkins,  13  Dick. 

L".'(). 

A  devisee  who  accepts  a  devise  is  bound 
to  perform  the  requirements  of  the  will. 
"He  cannot  disappoint  a.  will  under  which 
he  takes  a  benefit." — Ibid. 

One  who  has  accepted  a  devise  and  there- 
by became  bound  to  perform  conditions 
cannot  afterwards,  by  disclaiming  accept- 
ance of  the  estate  devised,  avoid  the  per- 
formance of  the  conditions. — Ibid. 

Where  there  is  a  primary  gift  of  property 
in  fee  with  a  gift  over  of  the  same  property 
to  others  persons,  to  take  effect  upon  the 
happening  of  a  definite  event,  the  first 
devise  will  be  held  to  pass  a  fee  simple  sub- 
ject to  be  defeated  by  the  happening  of  the 
named  event,  and  the  second  gift  to  be  an 
executory  devise,  taking  effect  upon  the 
happening  of  the  named  event. — Steward 
vs.  Knight,  17  Dick.  232. 

Testator,  by  his  will,  bequeathed  to  his 
grandson  $50,000,  and  directed  the  legacy 
to  be  paid  within  a  year  after  his  death, 
"unless  I  shall  advance  him  that  sum  dur- 
ing my  lifetime  and  take  his  notes  therefor, 
in  which  case  I  direct  my  executor  to  de- 
liver over  to  him  any  notes  or  obligations 
I  may  hold  against  him  to  that  amount." 
Subsequent  to  the  making  of  the  will  testa- 
tor advanced  to  his  grandson,  from  time  to 
time,  sums  of  money  aggregating  much 
more  than  the  amount  of  the  legacy,  and 
took  his  notes  for  the  various  advances. 
A  certain  part  of  the  moneys  advanced  was 
afterwards  repaid  by  the  grandson,  and  the 
testator  then  delivered  up  to  him  all  of  his 
notes  in  satisfaction  or  surrender  of  the 
obligations  which  they  evidenced.     HELD_ 


that  by  the  terms  of  the  bequest  the  right 
of  the  grandson  to  be  paid  the  legacy  was 
made  to  depend,  not  upon  the  subsequent 
making  of  loans  to  him  by  the  testator  and 
the  taking  of  his  notes  therefor,  but  upon 
the  existence  of  the  debt  at  the  testator's 
death  evidenced  by  the  fact  that  the  notes 
still  remained  in  his  possession. — Blair  vs. 
Scribner,  1  Rob.  591. 

9.  Residuary. 

Where  the  income  of  a  fund  invested  in 
shares  of  a  corporation  is  bequeathed  to  one 
for  life,  remainder  over  to  another,  the 
remainderman  is  entitled  to  the  actual 
value  of  the  shares,  including  accumulated 
surplus  or  undivided  earnings  at  the  time 
of  testator's  death,  which  forms  a  capital, 
the  income  of  which,  whether  in  the  nature 
of  dividends  or  otherwise,  belongs  to  the 
life  tenant  from  that  time. — Lang's  Execu- 
tor vs.  Lang,  11  Dick.  603.     See  12  Id.  325. 

Where  there  is  no  direction  in  the  will 
to  sell  the  real  estate  or  to  convert  the 
whole  estate  into  money,  and  the  residue 
is  given  as  "my  residuary  estate,  real  and 
personal,"  in  equal  shares  to  sons  and 
daughters,  with  a  provision  that  the  daugh- 
ters' shares  shall  be  invested  in  bond  and 
mortgage  or  city  loans,  and  that  the  prin- 
cipal sum  of  it  shall  be  paid  over  to  sub- 
sequent legatees,  the  direction  to  invest 
and  the  bequest  over  of  the  principal  sum 
will  be  construed  to  apply  only  to  the  per- 
sonalty of  the  share  so  given  to  the  daugh- 
ters.— Peirsol  vs.  Roop,  11  Dick.  739. 

A  devise  of  all  the  residue  of  the  testa- 
tor's estate  and  property  will  pass  the  ter- 
ritory of  his  lands  not  otherwise  disposed 
of  and  all  his  title  thereto. — Carter  vs. 
Gray,  13  Dick.  411. 

Where  the  words  of  a  residuary  devise 
plainly  pass  a  fee,  other  language  in  the 
will  will  not  be  construed  to  impute  to  the 
testator  an  intent  to  die  intestate  of  the 
residue,  if  such  construction  can  be  avoided. 
Presumptions  in  such  case  should  favor  a 
construction  that  the  testator  intended  to 
die  testate  rather  than  intestate. — Ibid. 

Where  the  dominant  purpose  of  the  tes- 
tator plainly  appears  on  the  face  of  a  will, 
the  whole  instrument  (so  far  as  the  words 
used  permit)  will  be  construed  in  accord- 
ance with  that  dominant  purpose. — Ibid. 

A  will  directed  executors  to  give  a  portion 
of  the  income  of  a  certain  fund  to  a  brother 
ha-  life,  the  remaining  income  to  another 
brother  for  life,  and  each  bequest  was  made 
subject  to  lapse  if  the  brother  to  whom  it 
was  made  died  before  testator;  and  it  was 
further  directed  that  the  capital  be  divided 
among  certain  beneficiaries  on  the  death 
of  both  brothers.  A  subsequent  clause 
directed  the  division  of  testator's  estate 
among  certain  beneficiaries.  One  brother 
died    before     testator.     HELD,     that     the 
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beneficiaries  in  the  capital  < >f  the  fund  were 
not  entitled  to  a  distribution  thereof,  less 
a  sum  sufficient  to  pay  the  annuity  to  the 
surviving  brother,  by  agreeing  to  such  a 
division,  as  the  income  of  the  fund  nut  dis- 
posed of  would  pass  to  the  residuary  Lega- 
tees, and  not  to  the  beneficiaries  entitled 
to  the  fund.— Collins  vs.  Wardell,  is  Dirk. 
371.     See  20  hi-  366. 


A  will  contained  the  following  residuary 
clause:  "All  the  rest,  residue  and  remainder 
of  my  estate,  real  and  personal,  whal  oevi  c 
and  wheresoever  found,  I  give  and  bequeath 
unto  my  executors,  hereinafter  named  and 
their  successors  in  trust,  for  the  purchase  of 
books  upon  the  philosophy  of  spiritualism, 
not  sectarian,  or  of  any  creed,  church  or 
dogma,  but  of  free,  liberal  bearing.  Said 
books  to  be  placed  by  my  executors  where 
they  can  be  free  to  all  who  desire  to  think 
for  themselves,  and  who  are  seeking  for 
the  truth  from  the  true  and  living  God; 
for  I  believe  in  one  God,  one  Church  and 
one  country:  First,  the  great  unknown; 
second,  the  whole  human  race  as  one  family; 
third,  the  whole  globe,  the  home  of  all 
nations;  that  is  my  Trinity."  HELD,  that 
the  residuary  gift  is  expressed  in  terms 
sufficiently  certain  to  enable  it  to  bi 
into  effect.— Jones  vs.  Watford,  19  Dick. 
7S5. 

10.  Lex  Loci. 

A  devise  of  land  in  New  Jersey  under  a  will 
of.  non-resident  must  be  determined  by  the 
laws  of  New  Jersey. — Nan  Winkle  vs.  Van 
Winkle,  14  Dick.  317. 


1 1 .  Conditions  Precedent. 

Where  a  testator  gave  hi>  entire  estate 
to  his  children,  subject  to  a  life  estate  in 
his  wife,  and  provided  that  if  "a  sale,  as- 
signment or  pledge"  be  made  by  any  of  his 
children  of  their  interest,  it  should  work  a 
forfeiture  of  such  child's  interest,  a  will  of 
one  of  testator's  children,  which  took  effect 
after  his  death  and  before  the  death  of  the 
life  tenant,  disposing  of  such  child's  interest 
is  not  such  an  assignment  as  will  work  a 
forfeiture. — Miller  vs.  Worrall,  14  Dick. 
134.     See  17  Id.  776. 

The  will  of  testator  construed  to  vest  in 
his  children  his  entire  estate  at  his  death. 
and  the  executors  of  a  child  who  died  after 
the  testator  but  before  the  widow  (who  had 
the  income  of  the  estate  for  her  life),  are 
entitled  to  the  share  of  such  deceased  child 
on  the  widow's  death. — Ibid. 

Where  testatrix,  knowing  that  her  son 
was  engaged  to  be  married  to  M.,  and  that 
the  marriage  had  not  been  celebrated,  de- 
vised to  her  "daughter,  M.,  wife"  of  her 
son  J.,  all  of  her  real  estate  during  the  life- 
time of  the  daughter,  and  after  her  decease 
to  the  issue  of  the  marriage,  but  at  the  death 


of  the  testatrix  thi   mat  i  iage  had  a< 

place,  the  devise  was  void  for  want   of  a 

person  in  being  answering  the  description 

of  the  devisee.     Stei  steen,  2  Rob.  472. 


12.  In  Trust. 

Where  a  bequest  in  a  will  gives  an  abso- 
lute estate  of  personal  property  to  the  tes- 
tator's daughter-,  but  provides  for  its  in- 
vestment by  truMee-.  and  the  payment  of 
interest    to  the  daughters  during  their  lives, 

.■mil  afterwards  a  subsequent  bequest  gives 
an  absolute  estate  in  the  same  portions  to 

the  children  of  the  daughters,  tin-  first  be- 
quest to  the  daughters  will  be  held  to  lie  oi 
a  life  interest  only,  and  the  trustees  will  be 
directed  to  hold  and  invest  the  fund,  pay 
the  interest  on  her  share  to  each  of  the 
daughters  during  her  life,  and,  on  her 
death,  the  principal  to  her  children. — Peir- 
sol  vs.  Hoop,  ll  Dick.  739 

A  devise  of  lands  to  a  wife  for  life  or  dur- 
ing widowhood,  and  a  devise  thereof  in  re- 
mainder in  fee  to  a.  son,  followed  by  an 
express  direction  that  the  devisees  shall  sell 
the  land  and  buy  other  land  at  a  price  not 
exceeding  $8,000.  and  that  any  excess  in 
price  should  be  invested  and  added  to  tes- 
tator's estate,  burdens  the  lands  and  the 
thereof  with  a  trust  to  be  per- 
formed according  to  the  direction. — Stewart 
vs.  Stewart,  16  Dick  25. 


Testatrix  devised  lands  to  her  executors 
in  trust  to  collect  the  rents,  issues  and  profits 
during  the  life  of  her  sister;  to  pay  over  to 
her  -ister  during  her  life,  out  of  said  rents, 
issues  and  profits.  S.500  semi-annually,  and, 
after  paying  municipal  charges  on  the  lands, 
to  deposit  the  surplus  of  the  rents  to  their 
credit  in  bank  at  interest,  until  her  sister's 
death.  She  empowered  and  directed  them, 
after  such  death,  to  ,-ell  said  lands  and  to 
distribute  the  proceeds  of  the  sale,  together 
with  the  rents  in  bank,  to  other  persons 
named.  It  appeared  that  the  rents  of  said 
land-,  after  paying  expenses  of  collection, 
repairs  necessary  to  preserve  the  buildings 
thereon,  insurance  of  the  buildings  and 
taxes  and  water  rents  imposed  by  municipal 
authority,  were  insufficient  to  enable  the 
trustees  to  pay  8500  semi-annually.  Upon 
bill  for  construction  of  the  will  and  direction 
of  the  trustees.  HELD,  that  the  question 
submitted  must  be  determined  from  the 
intent  of  the  testatrix  disclosed  by  the  lan- 
guage  of  her  will;  that  the  plain  intent  indi- 
cated thereby  was  to  devote  to  the  payment 
of  her  sister,  semi-annually,  so  much  of  the 
rents  as  remained,  after  necessary  expen- 
ditures to  preserve  the  trust  fund,  not  cx- 
e,  ,  dins  S500  and  if  the  remainder  was  in- 
sufficient for  that  purpose,  they  could  not 
make  up  the  deficiency  by  a  resort  to  other 
portions  of  the  estate,  or  by  a  mortgage  or 
sale  of  said  lands. — Hopkins  vs.  Remv,  19 
Dick.  12. 
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13.  Charitable  Bequest. 

Testator  devised  and  bequeathed  to  his 
executors  the  residue  of  his  estate  in  trust, 
among  other  things,  "to  give  and  distribute 
one  hundred  thousand  dollars  thereof, 
within  five  years  from  the  date  of  my  death, 
for  such  religious,  charitable  or  educational 
or  other  purposes  as  they  may  deem  advis- 
able, provided,  nevertheless,  that  no  portion 
thereof  shall  be  given  to  or  distributed 
among  his  wife  or  children,  individually  or 
collectively."     HELD  — 

1.  That  by  the  true  construction  of  the 
language  used  by  testator  to  express  his 
intent,  the  trustees  were  permitted  to  de- 
vote the  sum  named  to  purposes  other  than 
those  which  are  religious,  charitable  or  edu- 
cational, and  therefore  to  other  than  char- 
itable uses;  and 

2.  That  although  by  such  construction 
the  testamentary  disposition  of  the  5100,- 
000  fails  and  that  sum  will  thereby  go 
to  testator's  widow  and  children,  an  intent 
to  limit  the  trustees  in  disposing  of  that 
sum  to  uses  which  are  charitable  but 
other  than  religious  or  educational,  is  not 
discoverable  in  the  proviso  that  no  part 
of  the  sum  should  be  given  or  distributed 
to  his  widow  or  children,  or  any  of  them. — 
Hyde's  Executors  vs.  Hyde,  19  Dick.  6. 

Where,  under  a  last  will  and  testament  a 
testator  bequeaths  money  for  a  charitable 
use  and  therein  creates  a  valid  trust  to 
effectuate  it,  and  casts  upon  his  executors, 
or  the  survivor  or  successors  of  them,  a 
duty  to  discharge  the  trust,  they  become, 
in  the  execution  of  the  trust,  trustees  of  the 
fund  bequeathed  and  are  charged  with  its 
proper  application  under  the  will. — Jones 
vs.  Watford,  19  Dick.  785. 

The  sole  question  in  such  a  case  is  whether 
the  will  gives  the  legal  estate  to  the  trustees 
and  whether  the  person  or  corporation 
named  in  the  will  is  competent  to  take. — 
Ibid. 

14.  Oral  Agreement  to  Devise. 

A  tugboat  captain,  who  was  a.  bachelor 
and  an  old  friend  of  complainant's  family, 
was  in  the  habit,  for  about  fourteen  or  fif- 
teen years,  of  coming  to  her  house  about 
once  a  week,  where  a  room  was  always 
kept  for  him.  He  generally  came  on  Sat- 
urday night,  and  returned  to  his  boat  on 
Sunday  night  or  Monday  morning,  ami  on 
these  weekly  visits  complainant  kept  his 
books  and  wrote  out  reports  which  he  was 
obliged  to  h.nnd  in  to  the  bookkeeper  of  his 
employer — work  which  he  was  incapable 
of  doing  in  a  satisfactory  manner.  After 
he  gave  up  his  employment  he  resided  con- 
tinuously in  complainant's  family  for  about 
five  years,  during  which  time  he  was  sup- 
plied with  board,  lodging,  washing  and 
mending,  and  was  nursed  by  complainant 
through  several  illnesses.  HELD,  that 
what  he  received  from  complainant  was 
furnished  under  circumstances  which  gave 


her  a  legal  right  to  compensation,  and  not 
under  circumstances  which  merely  left  her 
to  expect  voluntary  compensation  by  his 
will.— Winfield  vs.  Bowen,  20  Dick.  636. 

Evidence  considered  and  held  sufficient 
to  show  an  agreement  to  devise  a  house  and 
lot  in  payment  for  services  rendered  a  de- 
cedent.— Ibid. 

Where,  in  consideration  of  services  ren- 
dered a  tugboat  captain,  in  assisting  him 
with  his  books  and  reports  as  to  his  business, 
and  in  attending  to  his  washing  and  mend- 
ing, and  supplying  him  with  board  and 
lodging  at  the  house  of  complainant,  where 
he  was  in  the  habit  of  spending  much  of 
his  time  for  a  long  period  of  years,  he 
orally  agreed  to  will  complainant  a  particu- 
lar house  and  lot,  of  which  complainant 
took  possession,  with  her  family,  as  a  home, 
the  specific  performance  of  the  agreement 
is  the  only  adequate  remedy  which  will 
compensate  her  for  her  services,  whether 
or  not  she  is  able  to  maintain  an  action  at 
law  for  compensation. — Ibid. 

Complainant,  in  1872  or  187.3,  began  to 
render  regular  and  valuable  services  to  C. 
in  consideration  of  his  oral  promise  to 
compensate  her  at  his  death  by  a  devise  of 
a  house  suitable  for  a  residence.  In  reliance 
upon  this  promise  the  services  were  con- 
tinued for  fourteen  or  fifteen  years.  After 
about  eight  years  of  continuous  service, 
in  1881,  complainant  and  C.  selected  a  lot 
in  the  city  of  Newark,  which  C.  thereupon 
purchased  and  had  conveyed  to  himself, 
and  upon  which  he  erected  a  residence 
adapted  to  the  complainant's  requirements. 
The  complainant  at  once  took  possession 
of  the  residence  with  her  family  and  C. 
continued,  as  formerly,  his  practice  of 
making  the  house  his  home  a  part  of  the 
time.  After  about  twelve  years  of  service 
on  the  part  of  the  complainant,  some  time 
in  1885,  C.  executed  a  valid  will,  devising 
the  house  and  lot  to  complainant,  and  also 
giving  her  a  legacy  of  $2,000.  This  will 
was,  with  C.'s  knowledge  and  consent,  de- 
livered to  complainant,  who  kept  possession 
of  the  same  for  about  eleven  years.  In 
1887  C.  gave  up  business  and  the  complain- 
ant's services,  for  the  most  part,  ceased. 
C,  however,  then  established  a  permanent 
and  continuous  residence  with  complainant, 
where  he  was  gratuitously  supported  for 
about  five  years.  In  1887  C.  proposed  to 
the  complainant  that  another  residence  be 
selected  in  the  place  of  the  one  she  occupied. 
Accordingly,  with  complainant's  consent, 
the  residence  was  sold  and  a  new  lot  selected 
and  a  house  was  erected  thereon  by  C,  in 
accordance  with  complainant's  wishes.  C. 
most  positively  declared  at  the  time  to  the 
complainant  and  others  that  the  new  house 
should  take  the  place  of  the  former  one, 
and  that  it  belonged  to  complainant,  and 
that  he  was  building  the  house  for  the  com- 
plainant. ('.,  in  terms,  promised  the  com- 
plainant that  the  new  house  should  be  sub- 
stituted in  the  will  for  the  former  one.     In 
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reliance  upon  the  promises  and  repn  enta- 
tions  of  C.,  the  complainant  allowed  her 
action  at  law  on  a  quantum  meruit  to  I  >e- 
come  subject  to  the  defence  of  the  tatute 
of    limitations    while    the    will    was    in    her 

possession.      Al i     IS!  16    (\    obtained    the 

will  and  presumably  destroyed  it.  ('.  died 
intestate  in  1899.  In  a  suit  against  C.'s 
heirs  and  administrators.  HELD,  that  a 
promise  to  devise  land  is  within  the  statute 
of  frauds;  that  the  circumstances  of  this 
case,  including  the  continuous  possession 
of  the  house  and  lot  by  the  complainant, 
the  possession  of  the  will  by  the  complainant 
and  the  subjection  by  the  complainant 
of  her  claim  at  law  to  the  defence  of  the 
statute  of  limitations,  in  reliance  upon  C.'s 
promises  and  representations,  took  the  case 

out  of  the  operation  of  the  statute  and  en- 
titled the  complainant  to  the  remedy  of 
specific  performance;  thai  to  deny  the  com- 
plainant the  remedy  of  specific  perform- 
ance would  lead  to  the  accomplishment  of 
a  fraud — that  fraud  is  not  redressed,  bu1 
prevented,  by  the  equitable  remedy  of 
specific  performance  in  cases  of  this  kind.— 
Ibid. 

15.  When  Regarded  as  Annuity. 

The  income  to  be  paid  to  the  widow  dur- 
ing life  is  to  be  regarded  as  interest  and  not 
as  an  annuity,  and  such  part  of  said  income 
a-  accrued  after  the  last  payment  until  her 
death  belongs  to  her  estate. — Brombacher 
\  -    Berking,  11  Dick.  251. 

Testator  had  standing  to  his  credit  on  the 
books  of  a  corporation  a  large  sum  as  accu- 
mulation of  surplus  income,  which  was 
inn-eased  by  dividends  after  his  death.  By 
his  will  he  directed  the  payment  of  leg 
and  annuities,  which,  if  paid,  would  neces- 
sitate the  use  of  the  fund.  The  executors 
used  part  of  the  fund  to  pay  the  annuities 
without  having  fully  paid  the  legacies,  the 
fund  used  having  been  made  by  the  will 
subject  to  the  payment  of  the  annuities  if 
the  other  income  from  the  estate  was  not 
sufficient,  which  appeared.  HELD,  that 
the  payment  of  the  annuities  was  not  an 
improper  use  of  the  fund  which  rendered 
the  executors  as  accountants  personally 
liable  therefor,  the  annuitants  and  legatees 
being,  with  one  exception,  the  same  per- 
sons.-— In  re  Wollsey,  1  Rob.  574.  See  2 
Id.  763. 

16.  When  Word  Child  Means  Children. 

Testator  gave  (1)  to  the  child  of  J.  SI, 000, 
(2)  to  the  children  of  P.  S1,000,  (3)  to  the 
child  of  S.  $1,000,  and  declared  that,  "in  case 
of  the  death  of  any  of  the  above  legatees 
before  me,  the  legacy  shall  not  lapse,  but 
shall  go  to  their  lawful  issue,  if  they  leave 
such  issue."  J.  left  several  children.  HELD, 
that  the  word  "child"  in  clause  1,  should 
be  construed  "children"  and  the  legacy 
should  be  divided  among  all  the  children 
of  J.— Dunn  vs.  Cory.  11  Dick.  507. 


Bequest  to  the  children  of  1'.  I'.  had  had 
twelve  children,  seven  of  whom  were  living 
at  the  date  of  the  will.  Only  three  of  the 
five  who  had  died  before  that  time  left 
children;  and  one  died  between  the  date  of 
the  win  and  the  date  oi  the  testator's  death, 
leaving  children.  Six  survived  testator. 
HELD,  that  the  children  of  those  who  died 
before  the  date  of  the  will  were  not  entitled 
to  share  with  the  children  of  the  one  who 
died  after  the  date  of  the  will,  and  with 
those  who  survived  testator. — Ibid. 

S.  had  but  one  child,  who  died  a  few 
months  before  tin-  will  was  made,  leaving 
children.  HELD,  that  the  word  "child" 
in  the  gift  to  the  child  of  S.,  means  "grand- 
el,  ildreii."  — Ibid. 

17.  Per  Stirpes  and  Per  Capita. 

A  testator  devised  a  share  of  his  estate 
to  his  daughter.  ('.,  for  life,  and  after  her 
death  to  her  heirs,  with  a  direction  that, 
in  case  -tie  died  without  issue,  her  share 
should  be  divided  between  his  other  two 
children,  .1.  and  E..  "or  their  heirs."  HELD, 
that  the  children  of  J.  and  E.  on  the  death 
of  their  parents  before  C,  who  died  without 
issue,  took  her  share  per  stirpes  and  not 
pet  capita. — Bartine  vs.  Davis,  15  Dick. 
202. 

Under  a  will  bequeathing  property  to  a 
certain  legatee  and  directing  that  on  his 
death  the  property  should  pass  to  his  next 
of  kin  according  to  the  laws  of  the  state, 
the  children  of  a  deceased  sister  of  such 
legatee  are  entitled,  on  the  death  of  the 
latter,  to  share  with  the  surviving  brothers 
of  flu-  legatee  in  such  property  as  the 
representatives  of  the  deceased  sister, 
though  the  surviving  brothers  are  his 
nearest  of  kin.— Duffv  vs.  Hargan,  17 
Dick.  58S.     A.  18  Id.  802. 

Testatrix  devised  and  bequeathed  her 
residuary  estate  to  trustees,  intrust,  to  divide 
the  -ami-  into  five  equal  shares,  and  to  pay 
c  iver  one  <  if  t  he  shares  to  each  of  her  brothers, 
if  living,  but  if  any  should  have  died,  his 
issue  should  take  the  share  which  his  parent 
would  have  been  entitled  to  if  living. 
HELD,  that  on  the  death  of  one  of  the 
brothers  leaving  issue  during  the  life  of  the 
testatrix,  the  issue  were  entitled  to  his 
share. — Varick  vs.  Smith,  3  Rob.  505. 

18.  Tenancy  in  Common. 

Where  a  testator  devises  all  his  real 
estate  to  two  children  during  their  natural 
lives  and  after  their  decease  to  their 
lawful  issue  in  fee  simple,  the  children  of 
each  to  take  their  parent's  share,  and,  if 
one  die  without  issue  and  the  other  leave 
issue,  then  all  the  estate  to  go  to  such  issue 
after  the  death  of  the  survivor  by  force  of 
the  statute,  the  devise  creates  a  tenancy 
in  common  with  a  limitation  over  to  the 
issue  of  each  of  an  undivided  one-half. — 
Merriain  vs.  Dunham.  17  Dick.  ,">o7. 
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II.  APPOINTMENT  BY  DEVISEE. 
1.  When  Effective. 

D.,  by  his  will,  devised  his  residuary  estate 
to  his  son  H.  By  a  codicil  he  afterward 
authorized  his  said  son  to  dispose,  by  his 
will,  of  said  residuary  estate,  and  then  de- 
vised and  bequeathed  the  same  to  such 
person  or  persons  as  his  son  should  desig- 
nate and  appoint  by  his  will  as  those  to 
whom  he  desired  it  to  go.  H.  died  be- 
fore the  testator,  leaving  a  will  in  which, 
after  reciting  the  power  of  appointment 
contained  in  the  codicil  to  his  father's  will, 
he  designated  his  wife  A.,  as  the  person 
to  whom  the  estate  should  go.  HELD, 
that  while  the  power  of  appointment  could 
not  be  executed  by  H.  during  the  donor's 
lifetime,  and  that  therefore  his  will  was  not 
a  good  execution  of  it  (because  he  could  not 
by  his  will  make  a  valid  disposition  of 
property  which  was  wholly  and  absolutely 
in  the  ownership  and  control  of  another), 
yet  that  the  devise  contained  in  the  codicil 
to  the  testator's  will,  to  such  person  or 
persons  as  H.  should  designate  in  his  will, 
operated  to  pass  the  estate  and  that  the  will 
of  the  latter  could  be  referred  to  for  the 
purpose  of  ascertaining  the  personality  of 
the  testator's  devisee. — Condit  vs.  De  Hart, 
33  Vr.  7S. 

A  power  to  dispose  of  lands  given  to  be 
exercised  inter  vivos,  will  not  be  held  to  be 
well  exercised  by  the  last  will  of  the  donee, 
in  favor  of  a  volunteer.  Especially  where 
the  enforcement  of  such  an  attempted  ex- 
ercise of  the  power  will  defeat  a  gift  over 
expressed  in  the  donor's  will. — Wooster  vs. 
Cooper,  14  Dick.  204. 

Quaere.  Should  a  general  devise  in  the 
will  of  a  donee,  disposing  of  her  own  prop- 
erty and  not  in  any  way  referring  to  the 
power  to  dispose  of  lands,  be  held  to  be  an 
exercise  of  the  power  solely  because  the 
donee  owned  no  lands  at  the  time  her  will 
was  made?  Since  the  act  of  1851  (Gen. 
Stat ,  p.  3761,  sec.  24),  a  general  devise 
will  dispose  of  lands  acquired  by  the  tes- 
tatrix after  the  making  of  the  will,  and  such 
a  devise  would  be  fully  fed  by  an  intent  on 
the  part  of  the  testatrix  to  pass  such  after 
acquired  lands,  without  relating  it  to  the 
lands  within  the  power. — 'Ibid. 

2.  Indefinite. 

A  testatrix  devised  and  bequeathed  to 
her  husband  a  life  estate  in  her  property, 
and  then  directed  as  follows:  "Third. 
Upon  the  death  of  my  said  husband  I 
give,  devise  and  bequeath  all  my  said 
hereinbefore  mentioned  estate  in  such 
manner  as  he  may,  by  his  last  will  and 
testament,  or  by  an  instrument  in  the 
nature  of  a  last  will  and  testament,  devise 
and  bequeath  or  appoint  to  receive  the 
same,  trusting  entirely  to  his  discretion 
to  carry  into  execution  such  charge  and 
instructions    as    I    may,    during    my    life, 


have  expressed  to  him  in  regard  there- 
to." By  subsequent  clauses  she  de- 
vised ami  bequeathed  the  remainder  of  her 
property,  in  the  event  of  her  husband  dying 
without  executing  the  power,  and  she  ap- 
pointed her  husband  her  executor.    HELD, 

1.  That  the  intention  of  the  testatrix  was 
to  confer  upon  her  husband  not  an  abso- 
lute, but  a  fiduciary  power. 

2.  That  as  the  persons  or  objects  to  be 
benefited  by  the  exercise  of  the  power  were 
left  indefinite  by  the  will,  and  were  imi 
afterwards  defined  by  any  instrument  exe- 
cuted as  a  will,  the  trust  accompanying  the 
pi  iwer  was  incapable  of  judicial  enforcement, 
ami  therefore  the  power  failed,  and  the 
subsequent  devises  and  bequests  of  the  will 
took  effect. — Condit  vs.  Reynolds,  37  Vr. 
242. 


III.  DESCRIPTION  OF  DEVISE. 

Where  a  testator  in  a  devise  of  land  had 
described  the  subject  matter  thereof  by  the 
words,  "the  house  and  lot  where  I  now 
reside,"  and  the  facts  showed  that  early 
in  his  life  he  had  bought  a  lot  fifty  feet  wide 
fronting  on  a  city  street,  and  built  a  dwell- 
ing house  and  other  buildings  on  twenty- 
five  feet  thereof,  leaving  the  other  half  of 
his  lot  vacant;  that  thirteen  years  later  he 
bought  thirty  feet  more  land  adjoining,  and 
thereafter  enclosed  the  whole  as  one  lot,  but 
had  not  built  upon  his  adjacent  land  during 
forty  years  or  more'  of  his  occupancy  ex- 
cept that  in  the  last  half  year  of  his  life  a 
wood  house  had  been  built  upon  thirteen 
feet  of  the  adjacent  land  for  the  conven- 
ience of  his  household;  and  that  tin 're  was 
evidence,  though  conflicting,  that  about  the 
same  time  a  fence  was  erected,  which,  with 
the  wood  house,  formed  an  enclosure  of 
the  thirteen  feet,  with  the  twenty-five  feet 
upon  which  the  house  stood,  leaving  outside 
of  this  enclosure  forty-two  feet  of  the  tes- 
tator's land;  the  plaintiff  claiming  under 
this  devise  brought  suit  iiL  ejectment  to  re- 
cover the  thirteen  foot  plot  as  embraced 
therein  from  the  defendant,  who  claimed  it 
under  a  residuary  clause  of  the  will;  at  the 
trial,  the  jury  returned  a  verdict  for  the  de- 
fendant. Upon  review.  HELD  that  a  resort 
to  extrinsic  evidence  in  determining  the  lo- 
cation and  extent  of  the  subject  matter  of  a 
devise  was  proper;  HELD,  further,  that 
this  question  was  one  for  the  jury  and  nut 
for  the  court. — Crosson  vs.  Carr,  41  Vr.  393. 

Under  the  evidence  adduced  in  the  cause 
it  was  HELD,  that  a  request  to  direct  a 
verdict  was  properly  refused,  and  further, 
that  the  verdict  was  not  so  clearly  against 
the  weight  of  evidence  as  to  justify  the 
interference    of    the    court. — Ibid. 

Where  a  testatrix  provides  "Sixth.  The 
remainder  of  my  estate  I  bequeath  to  my 
first  husband's  stepmother  and  her  children. 
Her  name  is  Rebecca  Hand."  HELD,  that 
in  the  absence  of  any  indication  in  the  will 
that  the  testatrix   intended  that   Rebecca 
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Hand  should  take  a  life  estate  and  the 
children  the  remainder,  they  all  took  con- 
current interests.— Gordon  vs.  Jackson,  13 
Dick.  166. 

Where  a  testator  has  a  fee  simple,  and 
devises  his  whole  estate,  though  by  words 
not  technically  descriptive  of  a  fee  simple 
interest,  they  will  be  held  to  convey  that 
estate.  The  devise  extends  to  pass  not 
only  the  whole  quantity  of  the  testator's 
property,  but  also  the  whole  of  his  interest 
therein.— Steward  vs.  Knight,  17  Dick.  232. 

If  a  devise  is  expressed  in  indetermin- 
ate terms,  yet,  if,  from  the  whole  will,  it 
can  be  collected  that  the  testator  intended 
to  give  a  fee,  the  devise  will  be  construed 
to  pass  that  estate. — Ibid. 


IV.   RIGHTS  AND  LIABILITIES  OF 
DEVISEES  AND  LEGATEES. 

1.  To  Interest  on  Legacy. 

Where  no  demand  for  payment  of  lega- 
cies is  made  till  after  the  death  of  the  life 
tenant,  who  is  also  executrix,  interest  on 
the  legacies  cannot  be  had  against  the 
remaindermen. — Adams  vs.  Adams,  10 
Dick,  42. 

Pecuniary  legacies  bear  interest  after  one 
year  from  the  testator's  death,  though  the 
will  gives  the  executors  three  years  in  which 
to  settle  the  estate,  "if  they  think  that 
time  advantageous." — Warwick  vs.  Elv,  14 
Dick.  44. 

Legacies  not  being  specific  would  no* 
carry  the  increase  and  emoluments  o 
the  fund  in  which  it  happened  to  be  in- 
vested at  the  time  of  the  testator's  death, 
and,  as  a  general  legacy,  it  would  not  draw 
interest  under  the  settled  rule  of  this  state 
until  one  year  after  the  testator's  death. 
In  this  case  the*  executors  are  to  hold  in 
trust  the  sums  given  to  the  grandchildren 
until  they  reach  the  age  of  twenty-one, 
paying  to  them  the  income  in  the  meantime; 
that  is,  they  are  to  invest  that  amount. 
They  are  not  required  to  make  such  invest- 
ment until  one  year  after  the  testator's 
death. — In  re  Estate  of  George  S.  Ward, 
Deceased,  26  N.  J.  L.  J.  44. 

2.  To  Pay  Legacies  out  of  Residue. 

Where  the  residuary  clause  blends  the 
real  and  personal  estate  into  one  mass,  the 
legacies  are  a  charge  not  only  on  the  per- 
sonal but  also  upon  the  real  estate. — Carter 
vs.  Gray,  13  Dick.  411. 

3.  For  Rent. 

In  an  action  for  a  legacy  against  execu- 
tors in  their  representative  capacity,  they 
cannot  set  off  a  claim  against  the  legatee 
fi  ir  rent  due  to  them  as  residuary  devisees  or 


as  heirs  of  the  testator. — Warwick  vs.  Ely, 

14  Dick.  44. 

4.  To  Payment  out  of  Personalty. 

That  an  executor  directed  the  removal 
of  the  bodies  of  testator's  three  brothers 
to  a  distant  cemetery  without  proof  of  the 
expense  thereof  is  insufficient  to  show  an 
insufficiency  of  personal  assets  to  pay  a 
legacy  of  §1,000,  where  the  executor  had 
$1,661  on  hand  after  payment  of  funeral 
expenses  and  costs  of  administration. — 
Congregational  Church  vs.  Benedict,  14 
Dick.  136.     -4.  17  Id.  812. 

A  will  bequeathing  the  residue  of  a  tes- 
tator's estate,  "  not  expended  in  satisfying" 
a  previous  bequest,  does  not  enable  the 
previous  legatee  to  enforce  payment  of  his 
legacy  from  land  acquired  by  the  residuary 
while  there  are  personal  assets  applicable 
to  the  payment  thereof. — Ibid. 

5.  To  Payment  out  of  Realty. 

Where  testator  bequeathed  horses  and 
cows  to  his  daughters,  and  charged  real 
estate  devised  to  his  sons  with  hay  and 
pasturage  for  the  animals,  and  the  daugh- 
ters filed  a  bill  against  the  executrix  of  one 
of  the  sons  to  establish  a  liability  against 
her,  and  to  charge  the  land  devised  with  the 
pasturage,  no  decree  could  be  made,  where 
the  bill  failed  to  allege  that  any  particular 
land  sought  to  be  charged  was  in  possession 
of  the  executrix. — Kingsland  vs.  Kingsland, 

15  Dick.  65. 

Where  testator's  will  bequeathed  to  his 
daughters  two  cows  and  two  horses,  and 
provided  that  his  sons  should  furnish  hay 
and  pasturage  for  the  animals,  and  charged 
lands  devised  to  the  sons  with  such  provis- 
ion, testator  not  having  any  cows  at  the 
time  of  bequest,  it  was  not  a  specific  be- 
quest, and  hence  the  daughters  were  enti- 
tled to  have  hay  and  pasturage  furnished 
for  any  two  cows  and  two  horses  they  might 
possess. — Ibid. 

A  will  in  which  a  testatrix  declares  that 
executors  shall  have  power  to  sell  "the 
property  of  which  I  die  seized  and  possessed, 
and  make  a  perfect  title  to  purchasers 
thereof,  without  liability,  on  the  part  of 
the  said  purchasers,  to  see  to  the  applica- 
tion of  the  purchase  money.  "  HELD,  under 
the  circumstances  of  this  ease,  to  charge  the 
lands  with  the  payment  of  the  legacies. — 
Budd  vs.  Wilson.  16  Dick.  246. 

In  the  absence  of  a  contrary  intention 
appearing,  a  legacy  directed  to  be  paid  in 
lieu  of  dower  and  given  for  the  support  of 
the  widow.  HELD,  as  between  the  widow 
and  the  others  devisees,  to  be  payable  out 
of  the  entire  estate  and  to  be  charged  upon 
the  lands.— Roll  vs.  Roll,  2  Rob.  227. 

6.  To  Pay  Encumbrances. 

When  a  devise  of  real  estate  is  made 
subject  to  a  charge  that  the  devisee  should 


DEVISE  AND   LEGACY,  IV. 


Rights  and  Liabilities  of  Devisees  and  Legatees. 


pay  to  testator's  executors,  in  one  year 
after  testator's  decease,  the  sum  of  810,000, 
and  if  said  real  estate  should  be  encumbered 
by  mortgage  or  mortgages  at  testator's  de- 
cease, the  devisees  should  take  the  same 
subject  to  said  mortgage  or  mortgages  to 
an  amount  not  exceeding  810.000,  and  in 
case  such  mortgages  should  be  for  less  than 
810,000,  then  to  take  the  real  estate  sub- 
ject thereto  and  pay  the  difference  be- 
tween the  amount  of  said  mortgage  or 
mortgages  and  said  charge  of  $10,000. 
HELD,  that  the  estate  of  testator  is  liable 
for  the  interest  of  a  mortgage  encumbering 
said  real  estate  during  the  year  subsequent 
to  testator's  death. — Conover  vs.  Dennis, 
18  Dick.  206. 

Where  a  bequest  of  personalty  to  testa- 
tor's wife  is  in  lieu  of  dower,and  is  so  accepted 
by  her,  she  is  a  legatee  for  value,  and  the 
devisee  of  mortgaged  realty  cannot  call  on 
her  to  contribute  to  the  payment  of  the 
mortgage,  especially  where,  if  she  were 
forced  so  to  contribute,  she  would  not  only 
lose  her  dower,  but  all  that  she  received 
under  the  will. — Wiggins  vs.  Wiggins,  20 
Dick.  417. 

Land  was  devised  to  David  C.  Angle  for 
life,  with  remainder  to  his  children  and 
heirs  at  law.  It  was  charged  with  the  an- 
nual payment  to  William  T.  Angle  of  the 
interest  upon  $1,000  at  the  rate  of  five  per 
cent,  per  annum,  during  his  natural  life, 
and  with  the  payment  of  SI. 000  to  his  heirs 
at  law  at  his  death.  HELD,  that  David, 
the  life  tenant  of  the  land,  was  not  entitled 
to  deduct  from  the  annual  payments  to 
William  the  taxes  imposed  upon  $1,000  of 
the  assessed  value  of  the  land. — Angle  vs. 
Angle,  21  Dick.  1. 

7.  To  Contribute  to  After=born  Children. 

An  after-born  child  of  a  married  woman 
dying  testate  succeeds,  under  the  provis- 
ions of  section  21  of  the  "Act  concerning 
wills."  approved  April  loth,  1S46,  to  the 
same  portion  of  her  mother's  estate  as  such 
child  would  have  been  entitled  to  had  the 
mother  died  intestate. — Walker  vs.  Hyland, 
41  Vr.  69. 

Under  Gen.  Stat.,  p.  3760,  sec.  19,  pro- 
viding that  for  raising  the  portion  of  chil- 
dren of  a  testator,  born  after  the  making 
of  the  will,  the  devisees  and  legatees  therein 
shall  contribute  proportionately  out  of  the 
part  devised  or  bequeathed  to  them,  the 
amount  due  to  such  after-born  children 
from  each  legacy  is  to  be  ascertained  as  if 
such  legacy  were  the  only  property  disposed 
of;  as  where  a  testator  left  a  legacy  to  his 
only  son  at  the  time  the  will  was  made,  and 
the  balance  of  his  estate  to  his  wife,  and 
two  children  were  born  thereafter,  the  son's 
legacy  would  be  ascertained  by  deducting 
from  the  whole  amount  thereof  two-thirds 
of  a  balance  left  after  excluding  one-third 
of  the  whole  amount  as  representative  of 


the  widow's  share  in  cases  of  intestacy, 
which,  as  the  widow  took  under  the  will 
in  lieu  of  dower,  would  go  to  the  legatee 
without  deduction. — Lutjen  vs.  Lutjen,  18 
Dick.  391.     See  19  Id.  773. 

8.  Residuary  Legatee  to  Pay  Commis= 

sions. 

Where  a  testator  gave  his  son  a  specific 
legacy,  with  a  residuary  legacy  to  his  wife, 
and  there  were  children  born  after  the 
making  of  the  will,  no  commissions  for  set- 
tling the  estate  could  be  added  to  the 
amount  deducted  from  the  son's  legacy  as 
the  portion  of  the  after-born  children,  but 
they  must  come  out  of  the  residue  of  the 
estate. — Lutjen  vs.  Lutjen,  18  Dick.  391 . 
See  19  Id.  773. 

9.  To  Assign  Vested  Legacy. 

A  bequest  of  personal  property  to  exec- 
utors in  trust  to  pay  the  income  thereof 
to  L.  during  his  life,  gives  to  L.  a  vested 
right  in  such  income,  and  he  may  assign 
the  same  to  M.,  who  may  maintain  an  ac- 
tion therefor  against  the  executors,  at  the 
period  or  periods  fixed  by  the  will  for  the 
payments  to  L.,  if  at  such  times  there  be 
funds  in  the  executors'  hands  due  to  L. — 
McCrea  vs.  Yule,  39  Vr.  465. 

10.  Payment  of  Inheritance  Tax. 

Under  an  act  entitled  "  An  act  to  tax  in- 
testates' estates,  gifts,  legacies,  devises  and 
collateral  inheritance  in  certain  cases." 
Gen.  Stat.,  p.  3339,  section  13.  HELD, 
that  the  society  was  a  charitable  institution 
and  as  such  the  legasies  received  by  it  were 
exempt  from  taxation. — In  re  Collateral 
Inheritance  Tax  vs.  The  Vineland  Historical 
Society,  26  N.  J.  L.  J.  216. 

11.  To  Dividends  on  Stock. 

A  testator's  son  was  entitled,  under  the 
will,  to  the  income  of  a  fund  invested  in 
shares  of  a  corporation,  which  testator 
directed  to  be  sold  to  the  best  advantage, 
and  otherwise  invested,  after  his  death; 
and  this  was  not  and  could  not  be  done 
until  dividends  had  been  declared  upon  the 
stock.  HELD,  that  the  direction  did  not 
require  an  immediate  sale,  and  that  the 
stock  should  be  treated  as  a  legal  invest- 
ment pending  the  conversion,  and  the  de- 
clared dividends  as  income,  to  which  the 
son  was  entitled  as  life  tenant. — Lang's 
Executor  vs.  Land,  11  Dick,  603.  See  12 
Id.  325. 

12.  To  Elect. 

A  devisee  under  a  will  is  not  required  to 
make  an  equitable  election  before  demand- 
ing his  right  as  heirs  to  lands  of  which  the 
testator  died  intestate,  where  the  will  does 
not  show  that  it  was  the  intention  of  the 
decedent  to  preclude  such  heir  from  making 
such  claim. — Hand  vs.  Hand.  15  Dick.  518. 
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13.  To  Compel  Sale  of  Realty  to  Pay 
Legacy. 

A  legatee  whose  legacy  by  the  terms  of 
the  will  is  to  be  paid  "when  the  property 
is  disposed  of"  is  entitled  to  maintain  a  bill 
to  compel  the  executor,  to  whom  the  prop- 
erty was  devised  in  trusl  tor  the  execution 
of  the  will,  with  powei  to  sell  at  such  time 
and  on  such  terms  as  should  seem  meet  to 
him,  to  execute  the  trust,  but  not  for  a 
partition  of  the  lands. — White  vs.  Cross- 
man,  3  Rob.  528. 


V.  BEQUEST  TO  CREDITOR. 

A  bequest  to  a  creditor  of  testator  of  a 
sum  equal  to  or  greater  than  the  debl  con 
tract ed  before  the  making  of  the  bequest, 
is  deemed  a  satisfaction  of  the  debt,  the  will 
not  showing  a  contrary  intention,  and  no 
motive  being  assigned  for  the  gift. — Adams 
VS.  Adams.  10  Dick.  42. 


VI. 


LAPSING  OF  DEVISE 
LEGACY. 


OR 


Under  the  provison  of  the  statute  of 
wills  (Rev.,  p.  1248),  by  which  a  will  oper- 
ates on  real  as  well  as  personal  estate  ac- 
quired by  the  testator  after  its  execution 
a  devise  which  lapses  by  the  death  of  the 
devisee  before  that  of  the  testator  follows 
the  common  law  rule  as  to  lapsed  legacies, 
and  passes  under  the  residuary  clause  of  the 
will,  unless  a  contrary  intention  is  manifest- 
ed on  its  face. — Molineaux  vs.  Revnolds, 
10  Dick.  1ST. 

Under  the  general  rule  that  a  residuary 
clause  in  a  will  carries  the  entire  residuary 
estate,  unless  manifestly  limited  to  a  par- 
ticular part,  the  fact  that  a  will  first  dis- 
posed of  the  testator's  interest  in  the  prop- 
erty of  a  partnership  and  gave  his  wife  all 
the  residue  of  his  property,  does  not  ex- 
clude the  wife  from  taking  a  lapsed  devise 
of  a  part  of  the  partnership  property. — Ibid. 

Under  our  act  to  prevent  lapsing  (Gen. 
Stat.,  p.  3763,  sec.  34),  when  a  legatee  i~  a 
child  of  the  testator  and  dies  before  the 
testator,  his  children  take  a  vested  interest 
in  the  legacy,  free  from  the  debts  of  their 
father. — Suvdani  vs.  Voorhees,  13  Dick.  157. 

Rebecca  Hand  and  two  of  her  five  chil- 
dren dad  before  the  testatrix.  HELD, 
that  the  share  of  Rebecca  Hand  lapsed,  but 
the  shares  of  the  deceased  children  went  to 
the  other  members  of  the  class. — Gordon 
,,  3,  Jackson,  L3  Dick.  166. 


A  legacy  given  to  discharge  an  obligation 
will  not  lapse  by  the  legatee's  death  prior 
to  that  of  testator. — Ward  vs.  Bu^h.  14 
Dick.  144. 

A  legacy  declared  to  be  "for  value  re- 
ceived" will  be  presumed  to  have  been  given 
to  discharge  an  obligation  so  as  to  preclude 
a  lapse  by  tin-  legatee's  dying  before  the 
testator,  in  the  absence  of  evidence  to  the 
contrary. — Ibid. 

The  purpose  of  section  :i4  of  the  act  con- 
cerning wills  is  to  prevent  a  lapse.  There 
was  no  lapse  by  reason  of  the  death  of  a 
child  of  the  sister  before  the  death  of  the 
testator,  for  the  gift,  by  legal  inference,  was 
to  those  children  only  who  survived  the 
testator. — Trenton  Trust  and  Safe  Deposit 
Co.  vs.  Sibbitts,  17  Dick.  131. 

Where  one  of  the  residuary  legate.  -  in  a 
will  dies  before  the  testator,  under  the 
peculiar  language  of  the  will,  his  share  does 
not  go  to  the  other  residuary  legatees,  but 
the  testator  dies  intestate  in  respect  thereto. 
— Canfield  vs.  Canfield,  17  Dick.  578. 

Under  the  Wills  act,  section  34  (Gen. 
Stat.,  p.  3763).  HELD,  that  the  widow  of 
testator's  brother  was  not  within  the  art. 
and  that  a  devise  to  her  lapsed  by  her  death 
before  that  of  the  testator. — Ibid. 

A  testator  devised  lands  to  a  brother 
who  died  before  the  amendment  to  the  act 
concerning  wills  (Pamph.  L.,  1887  p.  63) 
was  enacted,  and  during  the  life  of  testator, 
leaving  children  who  survive  him.  HELD, 
that  the  devise  to  the  brother  lapsed  and 
his  children  take  nothing. — Reichle  vs. 
Steitz.  19  Dick.  789. 

Murphv  vs.  McKeon.  8  Dick.  Ch.  Rep. 
406,  followed. — Ibid. 

A  married  woman  who  died  leaving  a 
husband  and  children  surviving  her.  by  her 
will  devised  and  bequeathed  to  a  daughter 
all  the  residue  and  remainder  of  her  estate 
absolutely,  "subject  to  the  legal  rights  of 
my  husband  *  *  *  should  he  survive 
me."  HELD,  as  to  the  residue  of  the  per- 
sonal property  of  testatrix,  that  her  intent 
was  to  give  the  same  to  the  daughter  abso- 
lutely only  in  case  her  husband  had  pre- 
deceased her.  and  that  as  the  husband  sur- 
vived her.  and  was  entitled  jure  mariti  to 
his  wife's  personalty,  the  bequest  failed,  and 
testatrix  died  intestate  thereof. — In  re  Fol- 
well.  1  Rob.  570.     See  2  Id.  728. 

On  the  death  of  one  of  the  brothers  with- 
out issue  during  the  life  of  the  testatrix,  his 
share  lapsed  and  a  trust  resulted  in  favor 
of  the  heirs  at  law  and  the  next  of  kin  of 
testatrix. — Varick  vs.  Smith,  3  Rob.  505. 

Testatrix  gave  her  residuary  estate  to 
trustees,  in  trust,  to  hold  three  shares  for 
her  three  sisters.  Each  share  was  to  be 
invested  and  the  rents  and  profits  paid 
over  to  the  sister  for  whom  it  was  set  apart. 
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for  her  life,  and  on  her  death  to  be  paid  to 
her  children  as  she  should  appoint.  In  de- 
fault of  any  appointment,  the  children  were 
to  take  the  share  equally,  and  in  case  there 
were  no  children,  the  share  was  given  to  the 
sister's  next  of  kin.  Two  of  the  sisters  pre- 
deceased the  testatrix.  HELD,  that  the 
shares  to  them  did  not  lapse,  as  testatrix 
had  provided  against  a  lapse  by  the  direc- 
tion that  the  shares  should  go  to  such  sisters, 
next  of  kin. — Ibid. 

One  of  the  sisters  died  before  the  death 
of  the  testatrix,  leaving  two  children  and  a 
grandchild.  The  grandchild  was  the  daugh- 
ter of  a  son  who  died  before  his  mother. 
Tin'  amendment  to  the  statute  of  wills  ap- 
proved March  29th,  1887,  was  applicable 
to  the  gift  in  the  will  of  testatrix,  as  she  died 
subsequent  to  its  enactment,  although  the 
will  was  executed  prior  thereto.  By  the 
provisions  of  that  act  the  grandchild  took 
an  interest  in  the  share  given  to  her  grand- 
mother.— Ibid. 


VII.  DESCRIPTION  OF  DEVISEE  OR 
LEGATEE. 

1.  Survivors. 

Testatrix  died  leaving  one  sister  and  the 
children  of  one  of  two  deceased  sisters  sur- 
viving her.  HELD,  the  surviving  sister 
took  in  exclusion  of  the  grandchildren. — 
Prcndergast  vs.  Walsh,  13  Dick.  149. 

Where  a  child  of  testator  dies  before  the 
latter,  the  children  of  the  former  are  enti- 
tled to  share  in  his  estate  under  a  provision 
in  the  will  that  on  the  death  of  testator's 
wife  his  property  is  to  be  equally  divided 
among  his  living  children  or  their  heirs. — 
Baldwin  vs.  Tucker,  16  Dick.  412.  A.  19 
Id.  333. 

"Bequest  to  the  children  of  my  sister 
Diademma  Doughty,  share  and  share  alike." 
One  child  died  before  the  testator,  leaving 
two  children.  HELD,  that  the  gift  wa| 'to 
a  class,  and  went  to  those  members  who 
survived  the  testator. — Trenton  Trust  and 
Safe  Deposit  Co.  vs.  Sibbitts,  17  Dick.  131. 

2.    Particular   Names  and   Character 
istics. 

Testator,  by  will,  bequeathed  "to  the 
children  of  Dr.  James  B.  S.,  $500  apiece," 
Ac.     Testator  had  a  brother,  Joseph  B.  S., 

who  was  a  physician.  He  had  a  nephew, 
James  B.  S..  who  was  not  a  physician.  The 
evidence  showed  that  James  B.  S..  though 
not  a  physician,  was  familiarly  known 
among  his  associates  as  "Doc."  or  "Dr.", 
and  had  once  been  a  clerk  in  a  drug  store, 
all  of  which  was  known  to  the  testator,  who 
«as   accustomed    to    allude    to    him    in    the 


same  manner.  HELD,  that  the  name  must 
control,  and  that  James  B.  S.  was  the  per- 
son meant. — Atterbury  vs.  Stafford,  13 
Dick.  1S6. 

A  legacy  was  given  "to  the  Home  Mis- 
sionary Society  of  America."  HELD,  to 
be  a  good  legacy  to  "the  Congregational 
Home  Missionary  Society." — Congrega- 
tional Home  Missionary  Society  vs.  Van 
Arsdale,  13  Dick.  293.     A.  14  Id.  658. 

If  a  legacy  be  given  to  an  individual,  not, 
by  name  or  other  special  designation,  but 
by  reference  to  certain  characteristics,  at 
a  particular  time,  the  person  who  has  the 
characteristics  at  that  time  is  the  person 
entitled  to  the  legacy,  and  it  will  then  vest 
in  him. — Voorhies  vs.  Otterson,  21  Dick, 
172. 

A  will  ordinarily  speaks  from  the  time  of 
the  death  of  the  testator.  If  the  expres- 
sions of  the  will  indicate  that  the  testator 
intends  that  any  clause  shall  speak  from 
a  different  date,  it  will  be  given  that  effect. 
—Ibid 

3.  Mistake. 

Where  the  description  of  a  legatee  is 
erroneous,  but  there  is  no  doubt  as  to  the 
person  intended,  the  mistake  will  not  defeat 
the  bequest. — Van  Norstrand  vs.  Reformed 
Church,  14  Dick.  19. 

4.  Identification  by  Parol. 

Under  a  gift  to  a  legatee  by  an  erroneous 
Maine,  without  any  descriptive  words,  parol 
evidence  is  admissible  to  prove  whom  the 
testator  intended  to  take. — Congregational 
Home  Missionary  Society  vs.  Van  Arsdale, 
13  Dick.  293.     A.  14  Id.  658. 

Parol  testimony  is  admissible  to  explain 
the  intent  of  a  testator  in  making  a  bequest 
to  the  "Domestic  Missionary  Society," 
where  there  are  a  number  of  missionary 
societies  to  which  such  term  might  apply. 
— Van  Norstrand  vs.  Reformed  Church,  14 
Dick.  19. 

5.  Posthumous  Children. 

Gen.  Stat.,  p.  3760,  sec.  19,  providing 
that  if  a  testator,  having  children  when  he 
makes  his  will,  "shall  at  his  death  leave  a 
child"  born  thereafter,  and  not  provided 
for  by  the  will,  such  child  shall  have  the 
same  rights  as  though  the  father  had  died 
int. -slate,  includes  a  posthumous  child. — 
Van  Wickle  vs.  Van  Wickle,  14  Dick.  .117. 

6.  Unincorporated  Society. 

An  unincorporated  charitable  society  is 
capable  of  taking  a  devise  of  real  estate. — 
American  Bible  Societv  vs.  American  Tract 
Society,  17  Dick.  219." 
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7.  Charitable  Bequest. 

A  testator  by  residuary  bequest  gave  the 

residue  of  his  estate  "to  the  Board  of  Mis- 
sions of  the  Baptist  Church  of  New  Jersey, 
one-third  for  the  home  and  two-thirds  for 
foreign  missions."  There  is  no  board  of 
missions  of  the  Baptist  Church  of  New 
Jersey,  nor  any  body,  corporation  or 
society  having  any  similar  name.  Nor  is 
there  any  body,  corporation  or  society 
under  the  control  of  the  members  of  the 
Baptist  Church  of  New  Jersey  which  un- 
dertakes or  has  the  equipment  to  carry 
on  either  home  missions  or  foreign  missions. 
There  are,  under  the  control  of  members  of 
Baptist  churches,  three  entirely  distinct 
lines  of  mission  work;  (1)  the  aiding  and 
extension  of  Baptist  churches  within  the 
state  of  New  Jersey;  (2)  mission  work 
within  the  area  of  the  United  States  and 
territories  and  Mexico,  which,  at  the  time 
the  testator's  will  spoke,  had  been  known 
for  years  in  the  Baptist  Church  as  "Home 
Missions;"  (3)  mission  work  in  foreign 
countries  outside  of  the  United  States  and 
its  territories  and  Mexico  which  had  been 
known  in  that  church  as  "  Foreign  Missions." 
Mission  work  in  each  of  these  fields  has  been 
separately  and  eoincidently  carried  on  by 
Baptist  churches.     HELD  — 

1.  The  bequest  is  a  valid  gift  of  the  resi- 
due, one-third  part  to  home  missions  of  the 
Baptist  Church  and  two-thirds  parts  to  the 
foreign  missions  of  that  church,  as  above 
defined. 

2.  The  gift  is  in  the  nature  of  a  trust, 
which  this  court  will  aid  and  enforce. 

3.  The  legatee  or  trustee  named  by  the 
testator  to  receive  the  gift  and  apply  it  to 
home  and  foreign  missions  is  non-existent, 
but  this  will  not  be  permitted  to  defeat  the 
gift.  This  court  will  appoint  competent 
trustees  to  receive  and  apply  it  according 
to  the  testator's  declared  purpose. 

4.  An  executor  of  a  will  containing  such 
a  residuary  bequest  may  apply  for  the 
appointment  of  such  trustees  in  order  that 
he  may  perform  his  duty  and  pay  out  the 
legacy. — Bruere  vs.  Cook,  IS  Dick.  624. 
A.  1  Bob.  724. 

8.  Lawful  Issue. 

By  his  will  a  testator  gave  one-half  of  his 
residuary  estate  to  trustees,  for  the  use  of 
his  wife,  for  life,  and  upon  her  death  to 
divide  the  same  among  his  lawful  issue,  or  to 
trustees  for  their  use,  respectively,  as  his 
wife  should  direct  by  any  will  duly  executed. 
In  default  of  any  such  will  he  gave  the  same 
to  the  persons  then  entitled  to  the  other 
half  of  his  residuary  estate,  to  be  distrib- 
uted in  the  same  proportions  and  held  upon 
the  same  trusts  and  with  like  powers  as 
wire  mentioned  in  another  clause  of  his 
will.     HELD  — 

1.  That  the  phrase  "lawful  issue"  in- 
cludes, in  its  primary  meaning,  not  only 
children,  but  descendants. 

2.  That  when  used  in  a  will  a  mere  re- 
stricted meaning  may  be  attributed  to  it  if, 


from  tin-  terms  of  the  testamentary  dispxv 
sition,  it  clearly  appears  that  testator 
used  the  phrase  in  a  particular  meaning 
less  general  than  its  ordinary  meaning,  as 
e.  g.,  to  children  then  living,  or  to  children 
then  living  and  to  the  representatives  of 
any  deceased  child.  By  the-  other  clause- 
referred  to  testator  had  provided  thai  the 
share  of  his  residuary  estate  thereby  dis- 
posed of  should,  under  certain  circum- 
stances, go  to  the  "lawful  issue"  of  his 
children,  or  to  his  "lawful  issue,"  and  had 
expressly  provided  that  in  each  case  the 
share  should  go  to  lawful  issue  per  stirpes, 
and  not  per  capita.     HELD  further, — 

3.  That  the  use  of  the  phrase  in  the 
clause  first  referred  to,  without  any  re- 
stricting words,  and  the  use  of  the  same 
phrase  in  the  subsequent  clause  with  words 
restricting  its  meaning,  leads  to  the  con- 
clusion that  testator  intended  a  different 
and  unrestricted  meaning  in  the  first  use, 
and  in  the  absence  of  any  indication  of  a 
contrary  intent  will  require  such  meaning 
to  be  attributed  to  it. 

4.  A  will  duly  executed  by  testator's 
widow  providing  for  a  division  of  the  share 
she  was  empowered  to  appoint,  which 
excluded  some  of  testator's  lawful  issue 
then  living,  was  not  a  valid  execution  of  the 
power  conferred  and  the  disposition  over- 
took effect.  By  the  clause  secondly  referred 
to.  testator  gave  one-half  of  his  residuary 
estate  in  trust  for  his  surviving  children, 
in  equal  shares,  to  their  use  for  life.  Each 
of  them  was  empowered,  under  certain  cir- 
cumstances, to  appoint  out  of  his  or  her 
share  $150,000  by  will.      HELD  further  — 

5.  That  a  like  power  was  conferred  when, 
by  failure  of  the  widow  to  make  a  valid 
appointment  of  the  other  share,  the  same 
was  disposed  of  to  the  persons  entitled  un- 
der the  other  clause,  and  upon  the  same 
trusts  and  with  like  powers. — inglis  vs.  Mo- 
Cook,  2  Rob.  27. 

9.  Heirs. 

Where  a  will  provides  that  testator's 
property  shall  be  given  to  such  persons  as 
would  be  his  heirs  under  the  statute  of 
distribution,  the  clause  will  be  construed 
to  mean  the  testator's  next  of  kin,  as  tech- 
nically there  are  no  heirs  under  the  statute 
of  distribution. — Fisk  vs.  Fisk,  15  Dick. 
195. 

Testatrix's  estate,  at  the  time  of  her  death, 
was  worth  about  S120,000.  Her  family  in 
1SS2,  when  her  will  was  made,  consisted  of 
herself,  her  husband  and  his  two  daughters 
by  a  former  marriage.  She  gave  §10,000 
to  each  of  her  stepdaughters,  made  other 
legacies  amounting  to  S25,000,  and  gave 
the  entire  residue  to  her  husband,  "to  have 
and  to  hold  the  same  unto  him  and  to  his 
heirs,  executors,  administrators  and  assigns, 
forever."  The  husband  died  before  the 
testatrix.  HELD,  in  a  suit  by  the  step- 
daughters to  recover  the  residuary  legacy 
that  the  general  rule  is  that  a  legacy  to 
A.  "and  his  heirs"  is  a  legacy  to  A.  alone, 
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the  word  "heirs"  being  a  word  of  limitation 
not  of  substitution;  that  in  the  case  of  a 
legacy  to  A.  "or  his  heirs"  the  general  rule 
is  otherwise;  that  a  special  meaning  of 
words  may  be  accepted  if  such  intention 
can  be  gathered  from  the  whole  will  when 
construed  with  the  aid  of  such  extrinsic 
evidence  as  the  law  makes  competent,  and 
that  the  word  "and"  may  thus  be  con- 
strued in  the  sense  of  the  word  "or"  if 
such  meaning  is  plainly  indicated;  that  in 
this  case  the  legacy  was  not  in  form  to  the 
heirs  of  the  husband,  but  to  the  husband 
alone,  with  a  formal  habendum  clause  used 
to  define  his  title  and  tenure,  and  that  if  a 
case  could  be  imagined  where  a  technical 
habendum  clause  like  this  could  have  any 
other  meaning  attributed  to  it  besides  that 
which  it  has  borne  from  time  immemorial, 
there  is  nothing  to  justify  such  a  construc- 
tion in  this  case.  HELD  further,  that  if 
the  words  to  be  construed  were  a  part 
of  the  language  employed  to  effect  a  legacy 
instead  of  being  a  part  of  the  language 
employed  to  define  the  title  and  tenure  of 
the  legatee,  and  if  the  word  "and"  might 
be  construed  as  "or,"  still  it  would  seem 
that  the  gift  over  would  be  void  for  un- 
certainty.— Zabriskie  vs.  Huyler,  17  Dick. 
697.     A.  19  Id.  794. 


VIII.  PAYMENT. 

I.  Presumption  of. 

A  presumption  of  a  payment  of  a  legacy 
arises  after  the  expiration  of  twenty  years 
from  the  time  of  the  accrual  of  a  right  to 
it. — Congregational  Church  vs.  Benedict,  14 
Dick.  137.     A.  17  Id.  812. 

In  a  suit  by  a  church  to  enforce  the  pay- 
ment of  a  legacy  of  $1,000  out  of  land 
twenty-eight  years  after  testator's  death, 
evidence  by  some  of  the  officers  of  the 
church  of  ignorance  of  the  legacy  held  in- 
sufficient to  preclude  the  presumption  of 
payment  arising  from  lapse  of  time. — Ibid. 

The  fact  that  a  legatee  was  ignorant  of 
the  existence  of  the  legacy  will  not  pre- 
clude the  presumption  of  payment  arising 
from  a  lapse  of  twenty  years,  as  against  a 
purchaser,  where  the  executor  had  ample 
personal  assets  to  pay  the  legacy  and  the 
purchaser  did  not  know  that  the  assets 
were  not  applied  in  the  payment  of  the 
legacy. — Ibid. 

2.  Release. 

A  testator,  after  executing  a  will,  in 
which  he  gave  a  legacy  to  his  son,  who  was 
six  years  old,  immediately  married  a  second 
wife,  whom  he  had  made  residuary  legatee 
in  the  will.  The  son  regarded  his  step- 
mother  as  his  mother,  and  after  his  father's 
death  lived  with  her  until  he  was  twenty- 


three  years  old,  the  age  at  which  he  was 
to  receive  the  legacy.  Testator  had  two 
children  by  his  second  wife,  and,  some  time 
after  his  death,  the  widow,  who  was  also 
administratrix  cum  testamento  annexo,  told 
her  stepson  that  the  birth  of  these  children 
destroyed  the  will,  and  that  his  share  of 
the  estate  would  be  a  certain  amount  less 
than  was  really  due  him.  Accordingly, 
he,  relying  on  her  statement,  accepted  the 
amount  proposed  by  her,  and  executed  a 
release  of  his  legacy,  which  was  prepared 
by  the  county  surrogate  at  the  instance  of 
the  stepmother.  The  son  was  a  man  of 
slender  mental  capacity,  totally  ignorant 
of  business,  and  unassisted  by  anyone  in 
making  the  settlement.  HELD,  that  he 
was  not  bound  by  the  release  — Lutjen  vs. 
Lutjen,  18  Dick.  391.     See  19  Id.  773. 

Though  the  stepson  did  not  institute  suit 
to  recover  the  residue  of  his  legacy  for  ten 
years,  it  appearing  that  he  did  not  discover 
the  error  in  the  settlement  until  a  few 
months  before  suit  was  brought,  and  that 
those  months  were  spent  in  fruitless  en- 
deavor to  obtain  an  amicable  settlement, 
lie  was  not  barred  by  lapse  of  time  from 
maintaining  the  suit. — Ibid. 


IX.  POWER  OF  SALE. 

1.  By  Executor. 

Where  testator's  widow  was  given  a  life 
estate  only  in  personal  property,  the  power 
of  disposal  and  appointment,  by  act  taking 
effect  during  her  life,  for  her  own  benefit, 
such  power  was  not  exercised  by  the  sale 
of  such  property  by  the  executor,  with  the 
consent  of  the  widow,  who  allowed  the  ex- 
ecutor to  hold  the  legal  title  to  the  proceeds 
without  further  directions  from  her. — 
Robeson  vs.  Shotwell,  10  Dick.  318.  A.  Id. 
824. 

The  birth  of  a  testator's  posthumous 
child,  entitled  under  Gen.  Stat.,  p.  3760, 
sec.  19,  to  take  the  same  share  as  though 
his  father  had  died  intestate,  does  not 
destroy  a  devise  in  trust  to  the  executor 
with  power  of  sale  — Van  Wickle  vs.  Van 
Wickle,  14  Dick.  317 

A  testator  devised  an  estate  for  life  in 
his  Westville  property  to  his  widow,  with 
an  independent  power  to  sell  it  and  to 
appropriate  the  proceeds  to  her  own  use. 
He  devised  the  residue  of  his  estate  (in- 
cluding the  Westville  property)  to  his 
executor,  in  trust,  and  ordered  him,  on  the 
death  of  the  widow,  to  sell  that  property  (if 
she  should  not  in  her  lifetime  have  chosen 
to  sell  it)  and  to  divide  the  proceeds  among 
his  named  relatives.  The  executor  attempt- 
ed to  sell  the  property  during  the  life  of 
the  widow  and  to  hold  the  purchase  money 
for  the  benefit  of  the  widow.     HELD,  the 
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effect  of  the  will  was  to  create  two  succeed- 
ing powers  of  sale,  one  of  which  might  be 
exercised  during  her  life  by  the  widow  for 
her  own  benefit,  the  other  after  her  death 
by  the  executor  for  the  benefit  of  others. 
The  executor  had  no  power  to  sell  during 
the  life  of  the  widow,  and  he  could  not, 
under  any  circumstances,  exercise  hi;-  power 
of  sale  for  the  benefit  of  the  widow,  even 
by  her  consent,  for  the  will  directs  that  it 
be  used,  not  for  the  widow,  but  for  the 
benefit  of  the  testator's  relatives. — Pratt  vs. 
Worrell,  21  Dick   194. 

A  testamentary  clause,  whereby  a  testa- 
trix willed  and  directed  that  certain  of  the 
real  estate  of  which  she  died  seized  should 
be  sold  and  conveyed  by  her  executrix 
"within  five  years  from  my  decease  and 
the  proceeds  divided  between  two  benefi- 
ciaries. HELD,  to  be  merely  directory  in 
respect  to  the  limit  of  time  for  sale,  and 
further  held  that  the  executrix  retained 
power  of  sale  after  the  expiration  of  the 
limited  period. — Molten  vs.  Sutphin,  21 
Hick.  20. 

The  devisees  of  the  residue  of  real  estate, 
which  is  devised  subject  to  a  power  of  sale 
by  the  executor,  can  defeat  the  exercise  of 
the  power  by  an  election  to  take  the  land 
only  when  all  the  devisees  join  in  the  elec- 
tion, and  express  such  election  before  sale 
by  the  executor. — Cronan  vs.  Coll,  3  Rob. 
694. 

2.  By  Donee  of  Power. 

Where  all  the  beneficiaries,  who  are  dis- 
tributees of  the  proceeds  of  the  sale  of  land 
directed  to  be  sold  under  a  power,  join  in 
asking  a  conveyance  of  the  lands  to  them- 
selves, according  to  their  distributive 
shares,  instead  of  making  a  sale  under 
the  power,  and  such  a  course  does  not  sub- 
stantially conflict  with  the  purpose  of  the 
gift,  a  conveyance  by  the  donee  of  the 
(cower  will  be  decreed  by  this  court  to  be 
made. — Wooster  vs.  Cooper,  14  Dick.  204. 

3.  By  Inference. 

Where  a  will  contemplates  an  actual  di- 
vision of  the  estate  by  trustees  and  pay- 
ment to  the  tenants  in  common  in  money, 
a  power  of  sale  is  to  be  inferred. — Parker  vs. 
Seeley,  11  Dick.  110. 


X.  POWER  TO  MORTGAGE. 

A  testator,  after  ordering  debts  paid  and 
bequeathing  his  household  furniture,  gave 
the  income  of  his  estate  to  his  wife  during 
widowhood,  and  in  case  of  her  remarriage, 
devoted  such  income  above  her  dower  right 
to  the  maintenance  and  education  of  his 
children,  who  were  also  made  his  residuary 
beneficiaries.     He  appointed  executors  and 


then  provided  as  follows,  viz:  "My  real 
estate,  wherever  found,  I  give  to  my  execu- 
tor and  executrix  in  trust  for  nay  estate, 
giving  them  full  power  and  authority  to 
dispose  of  the  same  at  any  time,  if  deemed 
for  the  benefit  of  my  estate."  HELD, 
that  the  will  gave  no  power  to  the  execu- 
tor- to  mortgage  the  lands  of  the  testator. 
— Rutherford  Land  and  Improvement  Co. 
vs.  Sanntrock,  15  Dick.  471. 

Otherwise  the  rulings  of  the  court  of 
chancery,  in  44  Atl.  Rep.  938,  are  approved. 
—Ibid. 

Testator's  will  gave  his  wife  a  life  estate 
in  his  realty,  with  power  to  sell  and  invest 
the  proceeds,  the  income  to  be  hers  for  life. 
The  widow  conveyed  to  C.  part  of  the 
property  of  the  estate  for  an  expressed  con- 
sideration of  SI,  but  no  consideration 
passed.  C.  then  borrowed  money  of  a 
trust  company,  giving  a  mortgage  on  the 
land,  which  was  subsequently  reconveyed 
to  the  widow.  The  trust  company  also 
carried  on  a  title  guarantee  business,  and  a 
memorandum  on  an  application  for  a  guar- 
antee of  title  made  by  the  mortgagor 
showed  that  the  consideration  for  the  con- 
veyance to  C.  was  nominal.  The  parties 
interested  went  to  the  office  of  the  trust 
company,  and  there  executed  the  deed  and 
mortgage  in  the  presence  of  the  trust  com- 
pany's attorney,  who  knew  that  no  passage 
of  consideration  took  place  at  that  time, 
and  he  made  no  inquiries  as  to  the  nature 
of  the  transaction.  HELD,  that  the  trust 
company  was  chargeable  with  knowledge 
that  tin-  transaction  was  not  a  bona-fide  or 
authorized  exercise  of  the  widow's  power 
of  -ale,  and  hence  the  mortgage  was  invalid 
as  against  the  remaindermen,  and  bound 
only  the  life  estate. — Doughertv  vs.  Con- 
nolly, 16  Dick.  421. 
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I.  AT  LAW. 

1.  Scope  of  Inquiry. 

On  certiorari  of  an  order  for  discovery  in 
aid  of  execution,  made  by  a  court  of  com- 
mon pleas,  upon  a  supposed  judgment  in  a 
court  for  the  trial  of  small  causes  docketed 
under  the  act  of  April  4th,  1892  (Gen.  Stat., 
p.  1898),  it  is  competent  to  inquire  into  the 
existence  of  the  original  judgment,  which 
is  essential  to  sustain  the  order. — Weiland 
vs.  Krause,  34  Vr.  192. 

2.  Nature  of  Order. 

An  order  which  directs  a  discovery  by  the 
defendant,  and  also  restrains  him  from  col- 
lecting moneys  due  him,  is  severable;  and 
the  fact  that  the  restraining  clause  in  the 
order  was  unwarranted,  does  not  require 
the  vacation  of  the  order  in  toto, — Githens 
vs.  Mount,  35  Vr.  166. 


II.  IN  EQUITY. 
1.  Parties. 

A  judgment  creditor  exhibiting  a  bill  un- 
der the  statute  (Gen.  Stat.,  p.  389,  88  et 
seq.)  for  discovery  in  chancery  of  property 
and  rights  in  action  of  the  judgment  debtor, 
and  the  application  thereof  towards  satis- 
faction of  his  judgment,  may  make  defend- 
ant anyone  to  whom  he  alleges  that  the 
judgment  debtor  has  made  a  voluntary  or 
fraudulent  transfer,  or  who  holds  property 
or  things  in  action  in  trust  for  such  debtor, 
and,  on  appropriate  prayer,  may  obtain 
relief  against  such  defendant  and  under  that 
bill. — New  Jersey  Lumber  Co.  vs.  Ryan,  12 
Dick.  330. 

2.  Pleading  and  Practice. 

That  statute,  however,  does  not  author- 
ize the  chancellor,  on  a  preliminary  exam- 
ination of  the  judgment  debtor  and  wit- 
nesses, to  adjudge  that  any  particular  prop- 
erty or  thing  in  action  held  by  such  defend- 
ant under  claim  of  ownership  belongs  to  or 
is  held  in  trust  for  the  judgment  debtor 
and  to  compel  its  transfer  ami  delivery  to 


a  receiver  appointed  upon  such  examina- 
tion.— New  Jersey  Lumber  Company  vs. 
Ryan,  12  Dick.  330. 

It  is  provided  by  statute  that  any  judge 
of  the  court  out  of  which  an  execution 
issues  may  order  discovery  before  himself 
or  a  designated  supreme  court  commissioner, 
and  when  taken  by  a  commissioner  the  ex- 
amination shall  be  certified  by  the  judge 
making  the  order,  who  may  appoint  a  re- 
ceiver, subject  to  the  orders  of  said  court. 
HELD,  that  where  one  judge  ordered  dis- 
covery and  another  appointed  a  receiver, 
such  appointment  was  invalid  since  the 
same  judge  must  do  both. — Guild  vs.  Meyer, 
14  Dick.  390. 

A  stockholder's  bill  asking  for  discovery 
of  the  financial  condition  of  the  corporation, 
but  which  fails  to  allege  that  plaintiff  has 
been  refused  such  information,  or  an  in- 
spection of  the  corporation  books,  and 
which  does  not  plead  any  portion  of  the 
articles  of  incorporation  which  relates  to 
the  stockholder's  right  of  inspection,  is  not 
sufficient  to  authorize  the  granting  of  a 
discovery  by  a  court  of  equity. — Trimble  vs. 
American  Sugar  Refining  Co.,  16  Dick.  340. 

Where  a  stockholder  wishes  a  discovery 
of  the  financial  condition  of  the  corporation, 
his  remedy  is  not  by  bill  in  equity  for  dis- 
covery but  by  mandamus  to  compel  an 
inpsection  of  the  books,  aided,  if  necessary, 
by  a  petition  under  the  statute  to  compel 
the  corporation  to  bring  the  books  into  the 
state  for  such  purpose. — Ibid. 

Where  a  complainant,  by  his  bill,  prays 

for  an  answer  without  oath,  and  at  the 
same  time  in  the  body  of  his  bill  addresses 
to  the  defendant  certain  interrogatories, 
which  the  defendant  answers  under  oath, 
such  answers  have  not  the  effect  either  of 
a  sworn  answer  to  the  complainant's  bill  or 
of  answers  to  interrogatories  annexed  to 
the  bill  and  propounded  under  the  statute; 
at  most,  such  answers,  as  to  matters  of  fact 
so  sworn  to,  constitute  an  ex  parte  affida- 
vit, which,  if  read  without  objection,  may 
be  treated  as  evidence  in  the  cause. — Marvel 
vs    i'ralinger,  1  Rob.  622. 

An  attorney  sued  by  his  client  while  the 
latter  has  in  her  possession  the  accounts  and 
vouchers  containing  several  hundred  items 
submitted  by  the  former,  which  constitute 
his  only  evidence  of  payments  made  by  Mm, 
is  entitled  to  an  injunction  restraining  the 
prosecution  of  the  suit  pending  a  discovery 
by  the  client  of  the  accounts  and  vouchers. 
—Shaw  vs.  Frey,  3  Rob.  321. 

3.  Jurisdiction. 

The  statutes  of  New  Jersey  conferring 
jurisdiction  for  discovery  upon  the  law- 
courts,  have  not  had  tin-  effect  of  divesting 
the  court  of  chancery  of  its  ancient  and 
original  jurisdiction  for  discovery — Miller 
vs.  United  States  Casualty  Co.,  16  Dick. 
11(1 


DISCOVERY,  II.— DISORDERLY    PERSONS.— DISTRESS. 
In  Equity. — Disorderly  Act. — Disorderly  House. —  Disorderly  Persons. —  Di 


Although  complainant  may,  in  addition 
to  his  prayer  for  discovery,  have  added  a 
prayer  for  relief,  discovery  only  will  be 
decreed,  as  jurisdiction  to  decree  relief  upon 
a  purely  legal  claim  cannot  be  exercised 
though  the  parties,  so  far  as  it  is  possible, 
have  consented  to  the  jurisdiction  for  re- 
lief.—Ibid. 

Discovery  in  equity  is  given  only  as  in- 
cidental to  other  relief  sought,  as  to  which 
complainant  has  no  adequate  remedy  at 
law.— De  Bevoise  vs.  H.  &  W.  Co.,  1  Rob. 
472. 

A  state  court  may  compel  a  discovery 
from  one  under  its  jurisdiction  of  matters 
necessary  to  a  fair  trial  of  a  law  action  in  a 
federal  court,  and  may,  for  that  purpose, 
restrain  the  prosecution  of  the  action  in  the 
federal  court  pending  the  discovery,  where, 
owing  to  the  common  citizenship  of  the 
parties,  the  federal  court  cannot  grant  the 
relief. — Shaw  vs.  Frey,  3  Rob.  321. 


DISORDERLY  ACT. 

See  Disorderly  Persons. 


DISORDERLY  HOUSE. 

See  Criminal  Law  and  Procedure. 


DISORDERLY   PERSONS. 

A  complaint,  which  charges  only  that 
the  accused,  being  intoxicated,  indulged  in 
loud,  offensive  and  indecent  language  in  the 
presence  and  hearing  of  other  persons,  both 
men  and  women,  does  not  legally  charge 
disorderly  conduct  within  the  meaning  of 
section  6  of  "An  act  concerning  disorderly 
persons,"  (Gen.  Stat.,  p.  1198). — Cowell  vs. 
State,  34  Vr.  523. 

A  conviction  under  the  "Act  concerning 
disorderly  persons"  must  be  of  some  offence 
named  in  the  statute. — State  vs.  Regan,  3S 
Vr.  106. 

The  conviction  in  the  record  in  this  case 
is  in  these  terms:  "Upon  the  law  and  tes- 
timony, I  convicted  the  defendants  of  being 
disorderly  persons,  as  charged.  Such  a 
conviction  does  not  find  the  defendants 
guilty  of  any  offence. — Ibid. 

Using  loud  language  is  no  offence  under 
section  3  of  the  Disorderly  act;  the  offence 
consists  in  the  use  of  "loud  and  offensive 
or  indecent  language." — Mullen  vs.  State,  38 
Vr.  451. 


It  is  the  duty  of  the  collector  oi  the  county 
oi   Camden  t..  pay  to  the  recorder  of  the 

city  of  Camden,  for  the  use  of  the  city,  the 
feeE  allowed  by  law  to  the  magistrate  and 
police  officers  of  the  city,  for  services  ren- 
dered in  the  case  of  persons  convicted  and 
entenced  to  imprisonment  or  committed 
to  jail  for  non-payment  of  the  fine  and  costs 
imposed  under  the  Disorderly  Persons  act. 
— N'ourey  vs.  Camden  County,  39  Vr.  203. 

The  act  concerning  disorderly  persons 
(Pamph.  L.,  1898,  p.  942),  is  valid,  in  so 
far  as  it  declares  that  persons  who  use 
palmistry  shall  be  adjudged  disorderly  and 
punished. — State  vs.  Kenilworth,  40  Vr. 
114.     A  Id.  674 

Although  a  business  meeting  of  a  church 
was  opened  with  hymn  and  prayer,  a  person 
disturbing  the  same  is  not  guilty  of  the 
violation  of  an  ordinance  prohibiting  the 
disturbing  of  "any  congregation  or  assem- 
bly met  for  religious  worship  by  making  a 
noise,  or  by  rude  or  indecent  behavior  or 
profane  discourse." — Hughes  vs.  East 
Orange,  29  N.  J.  L.  J.  343. 

Under  "An  act  concerning  disorderly 
persons"  (Pamph.  L.,  1898,  p.  942),  a 
written  complaint  must  be  filed  in  order  to 
give  the  magistrate  jurisdiction. — State  vs. 
Lynch,  23  N.  J  L.  J.  45. 

In  an  action,  "  concerning  disorderly  per- 
sons" under  the  revision  of  1898,  p.  492, 
the  court  of  quarter  sessions  has  no  juris- 
diction on  appeal  unless  a  written  notice 
of  appeal  is  filed  within  five  days  after 
trial.  The  appeal  bond  cannot  prevail  as 
a  notice  of  appeal  — Overseer  of  Pequan- 
nock  vs.  Guenter,  26  X.  J.  L.  J.  48. 


DISTRESS. 

Cross  Reference.    Landlord  and  Ten- 
ant. 

A  distress  for  rent  may  lawfully  be  made 
after  the  death  of  the  tenant,  provided  the 
term  continues  and  the  tenant  has  ap- 
pointed an  executor,  or  administration  has 
been  granted  upon  Iris  estate. — Brown  vs. 
Howell,  37  Vr.  25.     See  39  Id.  292. 

If  a  distress  be  made  after  the  tenant  has 
died  intestate  and  before  administration  has 
been  granted,  the  administrator  subsequent- 
ly appointed,  whose  title  runs  back  by  rela- 
tion to  the  death  of  the  intestate,  cannot 
treat  as  a  tort  a  distraint  which  would  have 
been  lawful  if  he  had  then  actually  been 
administrator  — Ibid. 

The  goods  and  chattels  of  a  deceased 
tenant  belonging  to  his  personal  representa- 
tives are  not  exempt  from  distress  as  the 
property  of  some  other  person  than  the 
tenant. — Ibid. 
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Distributees  Entitled  to. 


A  sale  of  goods  distrained  cannot  law- 
fully be  made  by  the  landlord  without  com- 
plying with  the  statute  authorizing  such 
a  sale,  and  a  notice  of  the  preliminary 
inventory  and  appraisement,  left  at  the 
most  notorious  place  on  the  demised  prem- 
ises, is  not  such  notice  to  the  tenant  as  the 
act  requires  — Ibid. 

In  the  conduct  of  sales  under  an  "Act 
concerning  distresses"  (Revision),  approved 
March  27th,  1874  (Gen.  Stat.,  p.  1207), 
although  the  statute  is  silent  as  to  ad- 
journments, after  the  sale  itself  has  been 
properly  advertised,  a  reasonable  adjourn- 
ment of  the  sale  may  be  lawfully  made,  by 
public  announcement,  without  further  ad- 
vertising.— Brown  vs.  Harris,  38  Vr.  207. 

The  holder  of  a  chattel  mortgage,  which 
had  not  been  recorded,  and  which  was  not 
followed  b}r  an  actual  and  continued  change 
of  possession  of  the  things  mortgaged,  made 
a  sale  thereunder,  at  which  B.  bought  the 
mortgaged  goods.  Pending  the  proceedings 
to  sell,  but  before  the  sale,  the  landlord  of 
the  mortgagor  had  distrained  the  goods  for 
rent  in  arrears,  and  they  wrere  afterwards 
sold  under  distress  proceedings  to  one  H., 
who  took  the  same  out  of  the  possession  of 
B.  B.  afterwards  brought  suit  in  tort 
against  H.,  and  recovered  the  value  of  the 
goods.  HELD,  on  review,  that  the  chattel 
mortgage,  by  force  of  the  fourth  section  of 
the  Chattel  Mortgage  act  (Gen.  Stat.,  p 
2113,  sec.  52),  was  void  against  creditors, 
and  that  the  sale  thereunder  conveyed  no 
title  as  against  the  purchaser,  under  the 
distress  proceedings. — Ibid. 

When  a  landlord  lawfully  distrains  for 
rent  justly  due,  but  in  the  subsequent  pro- 
ceedings acts  irregularly  or  unlawfully,  the 
tenant  cannot  maintain  a  suit  for  such 
irregular  or  unlawful  act,  unless  he  shows 
that  he  has  thereby  sustained  special  dam- 
age.— Brown,  Administratrix,  vs.  Howell, 
Executor,  39  Vr.  292. 

If  in  such  a  suit  instituted  in  the  supreme 
court  the  plaintiff  does  not  recover  above 
$200  exclusive  of  costs,  he  is  not  entitled 
to  costs,  the  twelfth  section  of  the  Distress 
act  (Gen.  Stat.,  p.  1207)  being  in  that  re- 
spect modified  by  the  two  hundred  and 
sixtv-eighth  section  of  the  Practice  act, 
(Gen.  Stat.,  p.  2534).— Ibid. 

In   a  suit   brought   by  the  administrator 

of  the  tenant,  for  an  irregularity  committed 
by  the  landlord  in  carrying  out  a  lawful 
distress  levied  after  the  death  of  the  tenant, 
the  mere  insolvency  of  the  tenant's  estate, 
when  there  has  been  no  decree  of  insol- 
vency rendered  by  the  probate  or  equity 
court,  is  an  unimportant  fact. — Ibid. 

A  landlord  who  has  caused  a  distress  to 
be  levied  upon  goods  and  chattels  in  posses- 
sion of  a  person  agreeing  to  buy,  on  condi- 
tional terms,  for  arrears  of  rent  of  the  prem- 


ises occupied  by  him,  is  not  a  judgment 
creditor  within  the  meaning  of  said  amended 
act. — Reischmann  vs.  Masker,  40  Vr.  353. 


DISTRIBUTION. 

I.  DISTRIBUTEES  ENTITLED  TO. 

1.  On  Death  of  Adopted  Child. 

2.  On  Death  of  Illegitimate  Per= 
son. 

3.  Among  Collaterals. 

4.  When  Personalty  Treated  as 
Realty. 

5.  Illegitimate  Child. 

6.  After=born  Child. 

7.  Among     Representatives    of 
Deceased  Members  of  Class. 

II.  CONSTRUCTION  OF    DECREE 
FOR. 

Cross  References.     Advancement;  Af= 
ter=born  Children ;  Posthumous  Child. 


1.  DISTRIBUTEES  ENTITLED  TO. 

1.  On  Death  of  Adopted  Child. 

The  next  of  kin  of  a  child  adopted  under 
our  "Act  concerning  infants"  (Gen.  Stat. 
p.  1714)  are'  the  next  of  kin  by  blood,  and 
not  the  adopting  parent. — Heidecamp  vs. 
Jersey  City,  &c,  Ry.  Co.,  40  Vr.  284. 

2.  On  Death  of  Illegitimate  Person. 

Section  6  of  the  Orphans  Court  act  pro- 
vides that  the  personal  estate  of  an  illegiti- 
mate person,  dying  intestate  unmarried  and 
without  issue,  shall  go  and  be  paid  over  t6 
the  mother  of  such  illegitimate.  HELD, 
that  if  the  illegitimate  person  outlives  his 
mother,  neither  his  brothers  or  sisters  by 
such  mother,  nor  their  issue,  will  take  his 
estate. — McCully  vs.  Warrick,  16  Dick.  606. 

3.  Among  Collaterals. 

The  statute  of  distribution  was  amended 
by  act  of  March  22nd,  1899,  by  omitting 
the  restriction  contained  in  the  original  act. 
that  no  representation  should  be  admitted 
among  collaterals  after  brothers'  and  sister.-' 
children.  Testator  died  before  the  statute 
was  amended,  but  by  the  terms  of  his  will 
the  property  was  to  pass  to  his  next  of  kin 
when  his  wife  died,  which  occurred  after 
the  amendment.  His  next  of  kin  at  that 
time  were  Certain  nephews  and  nieces,  and 
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descendants  of  deceased  nephew  and  nieces. 
HELD,  that  the  decedents  of  the  deceased 

nephew  and  nieces  were  entitled  to  the  shares 
which  such  nephew  and  nieces  would  have 
taken  if  living. — Fisk  vs.  Fisk,  15  Dick.  195. 

Where  property  of  decedent  is  to  be  dis- 
tributed among  his  nephews  and  nieces. 
who  are  his  next  of  kin,  they  all  share  alike, 
and  not  per  stirpes,  as  representing  their 
parents. — Ibid. 

Where  a  will  provides  that  testator's 
property  shall  be  given  to  such  persons  as 
would  be  his  heirs  under  the  statute  of  dis- 
tribution, the  clause  will  be  construed  to 
mean  the  testator's  next  of  kin,  as  tech- 
nically there  are  no  heirs  under  the  statute 
of  distribution. — Ibid. 

The  statute  of  distributions  having  been 
l inded  by  the  repeal  of  the  proviso  limit- 
ing representation  among  collaterals  to  the 
children  of  deceased  brothers  and  sisters. 
HELD,  that  the  words  "and  in  case  there 
I"-  no  child,  then  to  the  next  of  kindred  of 
equal  degree  of  or  unto  the  int. 
their  legal  representatives  as  aforesaid."  are 
to  be  read  in  connection  with  a  prior  clause 
in  the  act  which  directs  distribution  to  the 
next  of  kindred  "in  equal  degrees  or  legally 
representing  their  stocks,"  and  that  in  the 
distribution  of  personal  property  among 
collaterals  representation  is  limited  to  the 
descendants  of  the  stock  represented  by 
the  surviving  next  of  kin;  that  if  some  first 
cousins  are  living,  being  the  only  next  of 
kin,  they  constitute  the  stock  entitled  to 
representation,  and  there  being  no  great- 
uncles  or  great  aunts  living,  first  cousins 
and  the  representatives  of  deceased  persons 
of  that  class  take  to  the  exclusion  of  the 
descendants  of  the  deceased  great  uncles  or 
great  aunts.— Smith  vs.  McDonald,  3  Rob. 
765. 


4.  When  Personalty  Treated  as  Realty. 

A  will  directed  that  certain  land  be  sold 
after  the  death  of  the  testator's  wife,  and 
that  the  money  be  divided  among  the  resid- 
uarj'  legatees,  and  the  estate  was  so  con- 
verted. The  share  of  one  of  such  legatees 
in  the  proceeds  of  the  sale  had,  however, 
lapsed,  by  her  death  before  that  of  testator. 
HELD,  that  the  purpose  of  the  conversion 
having  failed,  such  share  should  be  treated, 
for  the  purpose  of  distribution,  as  real 
estate,  and  not  as  personalty,  and  should 
go  to  the  heir  at  law. — Canneld  vs.  Can- 
field,  17  Dick.  578. 


5.  Illegitimate  Child. 

An  intestate  left  surviving  him  a  widow 
but  no  children.  He  was  also  survived  by 
brothers,  sisters  and  the  children  of  de- 
ceased brothers  and  sisters.  TJpon  pro- 
ceedings to  distribute  the  surplusage  of  his 


estate  in  the  hand-  of  hi-  administrators, 

it   was  made  to  appear  to  the  orphans  court 

thai  the  intestate  had  had  a  daughter  who 
had  predeceased  him.  leaving  one  child 
born  otit  of  lawful  wedlock.  HELD,  that 
such  child  was  not  entitled  to  be  considered 
in  the  decree  of  distribution. — Voorhees  vs. 

Sharp,  18  Dick.  iMIi. 


6.  After-born  Child. 

A  testator,  by  his  will,  devised  and  be- 
queathed to  six  of  his  children,  by  name, 
all  the  residue  of  Iris  estate,  expressly  ex- 
cluding one  child,  who  had  been  previou-ly 
provided  for.  A  child  was  born  to  testator 
afterward-,  and  there  was  no  provision  in 
tin'  will  disinheriting  an  after-born  child. 
The  executors  of  the  will  paid  to  the  guard- 
ian of  one  of  the  children  his  share  of  the 
residuum.  The  ward  died  while;  under  age 
and  without  issue.  The  guardian  having  set- 
tled his  account  in  the  orphans  court,  was 
directed  by  thai  a  nut  to  pay  the  amount  re- 
maining in  his  hands  to  seven  of  testator's 
children,  including  among  them  the  child  ex- 
cluded by  the  provisions  of  the  residuary 
clause,  and  the  after-born  child.  The  appeal 
from  the  order  of  distribution  did  not  ques- 
tion the  jurisdiction  of  the  orphans  court  to 
make  the  order,  but  only  claimed  that  it 
was  erroneous  in  including  in  its  terms  the 
excluded  child  and  the  after-born  child. 
HELD  — 

1.  I  hat  the  order  cannot  },<■  supported 
on  the  ground  that  the  distributees  wen' 
the  heir-  at  law  and  next  of  kin  of  the  de- 
ceased infant,  because,  by  tin-  residuary 
clause,  and  the  interest  of  the  infant,  who 
died  an  infant  and  without  issue,  was  there- 
by divested,  and  became  vested  in  the 
survivors  of  the  children  therein  named. 

'_'.  Thai  the  order  was  erroneous  in  in- 
cluding the  child  who  had  been  excluded 
by  the  residuary  disposition,  on  the  ground 
that  she  was  not,  on  a  proper  construction 
of  that  clause,  one  of  the  survivors  intended 
by  testator. 

3.  That  the  order  was  also  erroneous  in 
including  the  after-born  child,  on  the  ground 
that  it  must  be  presumed  that  she  received 
her  share  of  the  testator's  estate  under  the 
statute,  before  the  executors  distributed 
and  paid  over  the  shares  of  the  other  chil- 
dren.—Wilcox's  Case.  19  Dick.  322. 


7.  Among  Representatives  of  Deceased 
Members  of  Class. 

The  stock  entitled  to  representation  are 
the  descendants  of  the  first  ancestor  in  the 
ascending  fine  common  to  the  intestate. 
and  all  the  surviving  next  of  kin,  the  next 
of  kin  being  of  equal  degree,  taking  per 
capita,  and  descendants  of  deceased  mem- 
bers of  the  class,  as  representing  their  stock. 
—  Smith  vs.  McDonald,  3  Rob.  765. 


DISTRIBUTION,  II.— DISTRICT  COURTS,  I,  II. 


Construction  of  Decree  for. — Jurisdiction. — Pleading  and  Practice. 


II.  CONSTRUCTION    OF    DECREE 
FOR. 

A  decree  directing  an  administrator  cum 
testamento  annexo  to  distribute  money 
according  to  the  terms  of  a  will  is  not  a 
decree  construing  the  will. — Stevens  vs. 
Dewey,  10  Dick.  232. 


DISTRICT  COURTS. 

I.  JURISDICTION. 

1.  Amount. 

2.  Title  to  Lands. 

3.  Landlord  and  Tenant. 

II.  PLEADING  AND  PRACTICE. 

1.  Process. 

2.  Amendment. 

3.  Judgment. 

4.  Execution. 

5.  Discovery. 

6.  Demand  for  Jury. 

7.  Set=off. 

8.  State  of  Demand. 

9.  Non=suit. 

III.  SERGEANT=AT=ARMS. 

IV.  NEW  TRIAL. 

V.  DOCKETING  JUDGMENT. 
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VII.  APPEAL. 

1.  When  It  Lies. 

2.  Scope  of  Jurisdiction  on. 

3.  Scope  of  Matters  Reviewed. 

4.  Practice  on. 

Cross  References.  Appeal;  Constitu= 
tion  and  Constitutional  Law;  Courts; 
Jurisdiction;  Parties;  Pleading  and 
Practice;  Process;  Replevin. 


I.  JURISDICTION. 

1.  Amount. 

A  plaintiff  in  the  district  court  presented 
a  claim  against  the  defendant  largely  in 
excess  of  $200,  but  waived  the  excess  over 
that  amount;  the  defendant  filed  a  set-off, 


the  items  of  which  aggregated  much  more 
than  $200,  but  only  claimed  that  amount 
against  the  plaintiff.  HELD,  that  the 
district  court  had  jurisdiction  of  the  case, 
and  that  the  only  method  of  reviewing  its 
judgment  was  by  appeal  to  the  common 
pleas. — Lochanowski  vs.  McKeone,  31  Vr. 
118.     A.  32  Id.  288. 

A  district  court  has  no  jurisdiction  in  an 
action  brought  to  recover  a  penalty  for  a 
violation  of  "An  act  to  provide  for  the 
registration  of  labels,  etc."  (Pamph.  L., 
1898,  p.  83),  which  provides  that  the  pen- 
alty shall  not  be  less  than  $200  nor  more 
than  $500.— Gottlob  vs.  Schmidt,  23  N.  J. 
L.  J.  105.     See  37  Vr.  180. 

2.  Title  to  Lands. 

District  courts  have  no  jurisdiction  in 
causes  where  the  title  to  lands  or  real  estate 
may  come  in  question,  and  in  an  action  in 
such  courts  to  recover  back  money  paid  by 
the  purchaser  upon  a  contract  for  the  con- 
veyance to  him  of  lands  and  real  estate,  • 
upon  the  ground  that  the  defendant  with 
whom  the  contract  to  convey  was  made, 
had  no  marketable  title  to  convey,  if  the 
right  of  recovery  depends  upon  an  adjudi- 
cation of  the  title  of  the  defendant,  the 
action  should  be  dismissed  for  want  of 
jurisdiction  in  the  district  court  to  try  and 
determine  the  same. — Buttoro  vs.  Whalen, 
35  Vr.  401. 

\\  here  documentary  or  other  evidence 
of  the  title  to  lands  is  relied  on,  the  district 
court  should,  upon  the  admission  of  such 
evidence,  dismiss  the  action.  The  want  of 
jurisdiction  over  the  subject  matter  is  funda- 
mental, and  it  appearing  in  the  record  may 
l»'  taken  advantage  of  at  any  time. — Ibid. 


3.  Landlord  and  Tenant. 

Under  section  107  of  ''An  act  concerning 
district  courts  (Revision  of  1898),"  as 
amended  1901  (Pamph.  L.,  p.  68),  a  district 
court  cannot  lawfully  take  jurisdiction  to 
dispossess  a  tenant  for  holding  over  after 
default  in  payment  of  rent,  unless  the 
affidavit  presented  proves  facts,  which, 
apart  from  that  statute,  gives  the  landlord  a 
right  of  re-entry  for  non-payment  of  rent. 
The  title  to  the  act  cannot  constitutionally 
support  a  change  in  the  relative  rights  and 
liabilities  of  landlords  and  tenants. — Jonas 
Glass  Co.  vs.  Ross,  40  Vr.  157. 


II.  PLEADING  AND  PRACTICE. 
1.  Process. 

The  revised  act  concerning  district  courts 
(Pamph.  L.,  1898,  p.  556)  includes  the  fol- 
lowing-provisions:   ''Section   35.      District 


DISTRICT    COURTS,  II. 


Pleading  and  Practice. 


courts  shall  have  jurisdiction  over  actions 
by  or  against  boards  of  chosen  freeholders, 
quasi  domestic,  and  municipal  corporations 
equally  with  natural  persons.  Section  44. 
The  first  process  to  compel  an  appearance, 
except  as  in  this  act  otherwise  specially  pro- 
vided, shall  be  a  summons.  Section  15. 
The  summons  *  *  *  shall  specify  a 
certain  time  and  place,  not  less  than  five 
nor  more  than  fifteen  days  from  the  date 
of  such  process,  and  shall  be  served  .it  least 
five  days  before  the  time  of  appearance 
mentioned  therein.  Section  47.  *  *  * 
If  the  defendant  be  a  board  of  chosen  free- 
holders, the  summons  shall  be  served  by 
leaving  the  same  with  the  director  of  the 
board  or  clerk  thereof  at  least  thirty  days 
before  the  time  of  appearance  mentioned 
therein."  HELD,  that  sections  45  and  47 
must  be  construed  together  and  that  there- 
fore the  limit  of  fifteen  days  for  the  return 
of  process  is  not  applicable  to  actions 
against  boards  of  chosen  freeholders  — 
Londrigan  vs.  McNally,  36  Vr.  163. 

The  adoption  of  the  rule  that  attorneys 
are  presumed  to  have  been  authorized  to 
accept  service  of  process,  in  the  district 
courts  is  approved  by  the  supreme  court. 
— Purcell  vs.  Bennett,  39  Vr.  519. 

2.  Amendment. 

The  district  court  has  the  power  of 
amendment  as  fully  as  the  higher  courts. — - 
Bocchino  vs.  Cook,  38  Vr.  467. 

A  district  court  has  power  to  amend  the 
pleadings  by  striking  out  at  the  trial,  on  the 
plaintiff's  motion,  one  of  two  defendants 
sued  jointly. — Lambeck  vs.  Stiefel,  41  Vr. 
180.     See  42  Id.  320. 

The  district  court  has  power  to  amend 
the  state  of  demand  by  inserting  therein 
that  the  plaintiff  sues  as  assignee. — Cos- 
grove  vs.  Metropolitan  Construction  Co.,  42 
Vr.  106. 

3.  Judgment. 

In  a  suit  upon  an  appeal  bond  given  to 
remove  a  judgment  from  a  city  district 
court  to  the  common  pleas,  recovered  by  a 
husband  and  wife  against  the  appellant  for 
an  injury  to  the  wife,  the  fact  that  the  judg- 
ment in  the  common  pleas  was  by  some 
inadvertence  entered  in  favor  of  the  wife 
alone,  was  held  on  review  to  be  no  defence 
to  the  suit.  The  condition  of  the  bond  was 
to  abide  the  judgment  of  the  common  pleas, 
and  the  appellant's  failure  to  pay  the  judg- 
ment was  held  to  be  a  breach  of  the  condi- 
tion.— Rosenberg  vs.  Stover,  38  Vr.  506. 

In  a  replevin  suit  brought  in  a  city  dis- 
trict  court,  where  the  defendant  retains 
possession  of  the  goods  by  putting  in  claim 
of  title  and  giving  bond,  and  the  plaintiff 
recovers  upon  the  trial  in  whole  or  in  part, 


the  docket  entry  of  the  judgment  must  show 
tin-  title-  to  the  goods  as  found  and  the  value 
of  those  belonging  to  the  plaintiff.  A  gen- 
eral judgment  for  so  much  money,  without 
incorporating  the  finding  as  to  such  title, 
and  value,  is  invalid. — Tumulty  vs.  Jordan. 
38  Vr.  509. 

Such  judgment  cannot  be  rendered  for 
debt,  but  must  be  in  damages  as  well  for 
the  value  of  the  goods  and  chattels  as  for 
taking  and  detaining  them. — Ibid. 

4.  Execution. 

On  a  district  court  judgment,  docketed  in 
the  common  pleas  under  the  district  court 
act  of  June  14th,  1898  (Pamph.  L.,  p.  556), 
no  capias  ad  satisfaciendum  can  lawfully 
issue  out  of  the  common  pleas. — Messerer 
vs.  Vannerman,  34  Vr.  535. 

The  powers  given  by  the  supplement  to 
the  Execution  act,  approved  March  22d, 
1901  (Pamph.  L.  p  372),  are  conferred 
upon  judges  of  the  district  courts. — 
Spencer  vs.  Morris,  38  Vr.  500 

5.  Discovery. 

The  provisions  of  the  supplement  author- 
izing a  judge  to  require  a  debtor  to  apply 
part  of  his  "income"  to  the  payment  of  his 
debts,  do  not  reach  the  unearned  salary  or 
remuneration  of  a  debtor  for  official  service 
due  to  the  public. — Spencer  vs.  Morris,  38 
Vr.  500. 

6.  Demand  for  Jury. 

Neither  the  requirement  that  demand 
for  a  jury  shall  be  made  at  least  one  day 
before  the  time  fixed  for  trial,  nor  the 
omission  to  prescribe  that  on  such  a  demand 
by  a  defendant  the  venire  shall  issue  with- 
out prepayment  of  fees  to  him,  nor  the 
omission  to  prescribe  that  the  jurors  shall 
be  resident  of  the  county  in  which  the  court 
is  held,  renders  section  149  of  the  district 
court  act  (Pamph.  L.,  1898,  p.  556)  uncon- 
stitutional That  act  will  be  construed 
with  reference  to  constitutional  and  statu- 
tory requirements,  as  to  trial  by  jury,  that 
are  in  pari  materia  therewith. — Condon  vs. 
Royce,  39  Vr.  222. 

Under  said  District  Court  act,  when  a 
defendant  demands  a  trial  by  jury,  the  fees 
for  the  venire  must  be  prepaid  bv  the  plain- 
tiff.—Ibid. 

The  amendment  to  the  District  Court  act 
approved  April  Sth,  1903  (Pamph.  L..  p. 
505)  which  provides  that  unless  the  party 
demanding  a  trial  by  jury  shall  pay  the 
costs  of  the  venire  his  demand  shall  be 
deemed  to  be  waived,  is  constitutional. — 
Humphrey  vs.  Eakeley.  43  Vr.  424. 
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7.  Set=off. 

A  plaintiff  in  the  district  court  presented 
a  claim  against  the  defendant  largely  in 
excess  of  $200,  but  waived  the  excess  over 
that  amount;  the  defendant  filed  a  set-off, 
the  items  of  which  aggregated  much  more 
than  $200,  but  only  claimed  that  amount 
against  the  plaintiff.  HELD,  that  the  dis- 
trict court  had  jurisdiction  of  the  case,  and 
that  the  only  method  of  reviewing  its  judg- 
ment was  by  appeal  to  the  common  pleas. 
— Lochanowski  vs.  McKeone,  31  Vr.  118. 
A.  32  Id.  288. 

Unliquidated  damages  cannot  be  set  off 
in  suits  in  the  district  courts. — Slaytor- 
Jennings  Co.  vs.  Specialty  Paper  Box  Co., 
40  Vr.  214. 

8.  State  of  Demand. 

A  failure  to  object  to  a  formal  and 
amendable  defect  in  the  state  of  demand 
before  the  district  court  is  a  waiver  of  the 
objection.— Ellis  Co.  vs.  Eyth,  40  Vr.  579. 

No  formal  pleadings  are  required  in  a 
suit  in  the  district  court.  The  state  of  de- 
mand need  only  state  a  cause  of  action  in 
such  form  as  will  make  it  appear  what  the 
plaintiff's  cause  of  action  is. — O'Donnell  vs. 
Weiler,  43  Vr.  142. 

An  action  brought  in  a  district  court  to 
recover  a  penalty  incurred  for  the  violation 
of  a  statute,  the  state  of  demand  must 
show  by  explicit  reference  what  statute  has 
been  violated. — Brvant  vs.  Gleason,  43  Vr. 
431. 

9.  Non=suit. 

The  rule  that  a  plaintiff  has  a  right  to 
suffer  a  non-suit,  on  his  own  motion,  at  any 
time  before  the  jury  have  retired  to  con- 
sider of  their  verdict  is  applicable  in  the 
district  courts. — Greenfield  vs.  Cary,  41  Vr. 
613.    • 


III.  SERGEANT=AT=ARMS. 

A  sergeant-at-arms  of  a  district  court  is 
not  made  subject  to  the  statutory  liability 
for  failure  to  perform  the  duties  prescribed 
by  the  District  Court  act  respecting  execu- 
tions out  of  said  court  delivered  to  him 
which  is  imposed  upon  constables  for  such 
failure  by  section  73  (Gen.  Stat.,  p.  1227) 
of  said  act. — Nixon  vs.  Fithian.  32  \'r.  4. 


IV.  NEW  TRIAL. 

The  docketing  in  the  court  of  common 
pleas  of  the  judgment  of  a  district  court 
does  not  preclude  the  granting,  by  the  dis- 


trict court,  of  a  new  trial  of  the  cause  in 
which  the  judgment  was  rendered. — Bais- 
ley  vs.  Universal  Drier  Co.,  32  Vr.  459. 


V.  DOCKETING  JUDGMENT. 

The  provision  in  section  77  of  the  District 
Court  act  (Gen.  Stat.,  p.  1228),  that  in 
docketing  a  judgment  there  shall  be  filed 
with  the  clerk  of  the  common  pleas  an 
affidavit  of  the  party,  his  agent  or  attor- 
ney, that  at  the  time  of  filing  the  transcript 
a  stated  amount  not  less  than  $10  is  still 
due,  and  that  he  still  believes  the  debtor 
is  not  possessed  of  goods  and  chattels  suffi- 
cient to  satisfy  the  amount  due,  was  not 
abrogated  by  the  act  of  March  27th.  1882 
(Gen.  Stat., 'p.  1260),  and  the  docketing  of 
a  district  court  judgment  without  such  an 
affidavit  is  void. — Grimshaw  vs.  Carroll,  33 
Vr.  730. 

An  affidavit  filed  by  the  attorney  of  a 
judgment  creditor  6n  filing  the  transcript 
of  a  judgment  of  the  district  court  for  over 
$200  in  the  common  pleas  court,  which 
states  that  the  whole  amount  of  such  judg- 
ment and  costs  remain  due  and  unpaid,  is 
equivalent  to  stating  that  over  $10  is  due 
on  the  judgment,  as  required  to  be  stated 
in  such  affidavit  by  Gen.  Stat.,  p.  1228. — •. 
Bulat  vs.  Londrigan,  18  Dick.  22.  A.  20 
Id.  718. 

The  act  of  March  27th,  1882,  concerning 
the  docketing  of  judgments,  from  the  dis- 
trict courts  amending  section  77  of  the 
District  Court  act,  provides  substitutes  only 
for  the  statement  to  be  issued  by  the  clerk, 
and  the  issue  and  return  of  the  execution 
against  chattels;  there  is  no  substitute  pro- 
vided for  the  affidavit  required  by  section 
77,  and  such  an  affidavit  to  accompany  a 
clerk's  statement  for  docketing,  as  that 
section  requires,  is  not  dispensed  with  by 
implication  and  is  still  necessary  to  make 
district  court  judgments  good  against  lands. 
— Speer  N.  J.  Wine  Co.  vs.  Van  Driel,  21 
N.  J.  L.  J.  112. 


VI.  CERTIORARI. 

Certiorari  will  not  lie  to  review  a  judg- 
ment of  a  district  court  when  the  record 
returned  with  the  writ  shows  that  the  court 
below  had  jurisdiction  of  the  subject  mutter 
of  the  litigation  and  of  the  parties  to  it; 
the  only  method  of  review  is  by  an  appeal 
to  the  court  of  common  pleas. — Genuario 
vs.  Gaudenzio,  35  Vr.  157. 

The  supreme  court,  in  reviewing  a  judg- 
ment of  the  court  of  common  pleas,  rendered 
by  it  on  an  appeal  from  the  district  court. 


DISTRICT  COURTS,  VI,  VII. 


Certiorari . — A  ppeal . 


can  only  determine  errors  of  law.  It  can 
neither  retry  the  cause  upon  the  merits  nor 
decide  upon  the  weight  of  evidence. — Deu- 
bel  vs.  Vanderbilt,  35  Vr.  159. 

The  legislature  cannot  confer  upon  circuit 
courts  power  to  review  the  judgment  of 
district  courts  in  matters  of  law  which  may 
be  reviewed  by  the  supreme  court  by  a  writ 
of  certiorari.  It  is  immaterial  by  what 
name  the  proceeding  to  review  is  styled; 
the  certiorari  power  in  such  case  cannot 
be  conferred  upon  circuit  courts. — Green  vs. 
Heritage,  35  Vr.  567. 

In  actions  for  slander  or  libel,  brought  in  a 
district  court  and  appealed  to  the  common 
pleas,  where  the  defence  is  that  the  com- 
munication was  privileged,  and  it  appears 
the  privilege  is  one  qualified  by  the  condi- 
tion that  the  communication  must  have 
been  bona-fide  and  without  express  malice, 
a  mixed  question  of  law  and  fact  is  pre- 
sented, the  decision  of  which  will  not  be 
reviewed  on  certiorari  if  there  be  any  evi- 
dence to  support  it. — Rogers  vs.  Kershaw. 
35  Vr.  213. 

Notes  of  testimony  and  of  the  proceedings 
at  the  trial  sent  up  by  a  judge  of  a  district 
court  with  his  return  to  a  writ  of  certiorari, 
but  not  in  response  to  a  rule  upon  him 
allowed  in  the  cause,  form  no  part  of  the 
return. — Smart  vs.  North  Hudson  County 
Railway  Co.,  37  Vr.  156. 

Practice  in  such  case-  indicated. — Ibid. 

A  certiorari  directed  to  the  judge  of  a 
district  court  is  returned  to  this  court  with 
the  required  certification  by  such  judge  as 
to  the  record  in  his  court,  to  which  is  ap- 
pended a  state  of  the  case  agreed  to  by 
the  counsel  of  the  respective  parties  for  use 
in  this  court.  HELD,  that  such  state  of 
the  case  will  not  be  considered,  inasmuch 
as  it  is  not  part  of  the  return  and  is  not  in 
accordance  with  the  practice  of  this  court. 
— Parish  vs.  Domestic  Sewing  Machine  Co., 
37  Vr.  159. 

The  proper  practice  in  such  cases  indi- 
cated.— Ibid. 

On  certiorari,  this  court  will  not  review 
the  findings  of  fact  of  a  district  court. — 
Somers  vs.  Wescoat,  37  Vr.  551. 

The  ninety-fourth  section  of  "An  act  con- 
cerning district  courts"  (Revision  of  1S9S) 
(Pamph.  L.,  p.  556),  allowing  the  prosecu- 
tor costs  on  reversal  of  the  judgment  below, 
has  application  only  to  writs  of  certiorari 
in  cases  where  the  district  court  has  no 
jurisdiction.  In  cases  where  the  eighty- 
ninth  section,  as  amended  by  the  sixth  sec- 
tion of  the  act  of  1S99  (Pamph.  L.  p.  552), 
provided  for  an  appeal  to  the  circuit  court, 
a  certiorari  is  not  authorized  bv  the  act. — 
Smith  vs.  Holshauer,  39  Vr.  137. 


This  result  is  not  altered  by  the  decision 
in  Green  vs.  Heritage,  35  Vr.,  567,  de- 
claring unconstitutional  the  provisions  of 
the  act  relating  to  appeals  to  the  circuit 
court.  Writs  of  certiorari  to  bring  up 
causes  formerly  subject  to  such  appeal  are 
now  issued  out  of  the  supreme  court,  not 
by  virtue  of  the  District  Court  act,  but  by 
virtue  of  its  appellate  jurisdiction  at  com- 
mon law  and  its  right  thereunder  to  exer- 
cise supervision  over  the  proceedings  of 
inferior  courts. — Ibid. 

In  the  latter  cases,  the  question  of  costs 
is  regulated  by  section  8  of  the  Certiorari 
act  (Gen.  Stat.,  p.  368),  which  empowers 
the  court  on  the  hearing,  in  its  discretion, 
to  give  judgment  for  costs  in  favor  of  either 
party. — Ibid. 


VII.  APPEAL. 
1.  When  It  Lies. 

"An  act  concerning  appeals  from  district 
courts  in  this  state"  (Pamph.  L.,  1892,  p. 
257),  authorize-  an  appeal  from  a  judgment 
rendered  by  the  first  district  court  <>f  the 
city  of  Newark  for  a  sum  in  excess  of  $200. 
— McGowan  vs.  Metropolitan  Life  Insur- 
ance Co.,  31  Vr.  198. 

By  the  District  Court  act  an  appeal  is 
given  on  matter  of  law  only.  By  "An  act 
concerning  appeals  from  district  courts  in 
this  state,"  approved  March  24th.  1892 
(Gen.  Stat.,  p.  1264),  an  appeal  is  given, 
"both  as  to  matter  of  law  and  fact,"  in 
cases  where  the  debt,  demand  or  matter  in 
dispute,  exclusive  of  costs,  is  not  less  than 
S25  and  all  inconsistent  laws  are  repealed. 
HELD,  that  the  right  to  appeal,  on  matter 
of  law  onlv,  in  cases  involving  less  than 
825.  still  subsists.— Cook  vs.  Grossarth,  32 
Vr.  450. 

The  act  entitled  "An  act  to  provide  for 
and  regulate  appeals  from  any  district 
court  in  an}-  city  of  the  state  to  the  supreme 
court,"  approved  April  3d.  1902,  does  not 
give  a  right  of  appeal  from  an  order  of  the 
district  court  refusing  a  new  trial. — Mitchell 
vs.  Erie  Railroad  Co.,  41  Vr.  181. 

Rules  to  show  cause  in  cases  tried  in  the 
district  courts  cannot  be  brought  before 
this  court  bv  appeal. — Haag  vs.  Elizabeth, 
&c,  Railroad  Co.,  41  Vr.  624. 

An  appeal  lies  from  the  district  court 
for  an  error  in  point  of  law  or  upon  the 
admission  or  rejection  of  evidence  only. 
(Pamph.  L.,  1902,  p.  56.5). — Phelphs  vs. 
Seymour,  41  Vr.  626. 

Appeal  from  the  district  court  within  the 
time  limited  by  the  act  of  April  3d,  1902, 
is   a   matter   of   right   under   that   statute. 
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Review  by  certiorari  is  a  matter  of  grace, 
resting  in  the  discretion  of  the  court  or 
justice  allowing  the  writ. — Marcus  vs. 
Graver,  42  Vr.  95. 

2.  Scope  of  Jurisdiction  on. 

Under  the  revision  of  the  District  Court 
act  (Pamph.  L.,  1898,  p.  556),  the  jurisdiction 
of  the  supreme  court,  on  writ  of  error  to  a 
circuit  court,  is  limited  by  the  scope  of  the 
circuit  court's  jurisdiction  on  the  appeal 
given  by  the  act. — Green  vs.  Heritage,  34 
Vr.  455.     See  35  Id.  567. 

3.  Scope  of  Matters  Reviewed. 

This  court  will  not  review  the  decisions 
of  district  courts  upon  questions  of 
fact.  It  can  only  look  to  see  if  there  is  any 
legal  evidence  upon  which  the  judgment 
might  be  based. — N.  Y.  &  N.  J.  Telephone 
Co.  vs.  Connelly,  40  Vr.  182. 

In  the  present  case  the  evidence  was  held 
sufficient,  under  this  rule,  to  support  the 
finding  and  judgment  of  the  court  below. 
—Ibid. 

This  court  will  not  reverse  a  finding  of 
fact  by  the  district  court  which  is  supported 
by  evidence.— Ellis  vs.  Eyth,  40  Vr.  579. 

This  court  will  not  review  the  district 
court  on  questions  of  fact.  If  there  be 
evidence  to  justify  the  finding  of  that  court, 
its  judgment  will  be  sustained. — Cosgrove 
vs.  Metropolitan  Construction  Co.,  42  Vr. 
106. 

The  appeal  from  the  district  court  to  the 
supreme  court,  under  the  act  of  April  3d, 
1902  (Pamph.  L.,  p.  565),  is  limited  in  its 
scope  to  questions  of  law  only.  This  court 
will  not  reverse  a  judgment  of  the  district 
court  that  is  based  upon  its  conclusion  upon 
a  mixed  question  of  law  and  fact,  if  the  con- 
clusion is  legally  inferable  from  the  facts 
proven. — Burr  vs.  Adams  Express  Co.,  42 
Vr.  263. 

Upon  an  appeal  from  the  district  court, 
the  findings  of  fact  of  the  trial  court  will 
not  be  reviewed  if  there  was  any  testimony 
to  support  them. — McLaughlin  vs.  Beck.  42 
Vr.  380. 

On  an  appeal  from  the  district  court,  only 
such  facts  as  appear  in  a  case  agreed  on  by 
tlic  parties  or  settled  and  assigned  by  the 
judge  can,  according  to  the  act  of  April  3d, 
1902,  (Pamph.  L.,  p.  565),  be  considered  in 
this  court. — Bierman  vs.  Reinhorn,  42  Vr. 
422. 

Facts  found  by  the  district  court  will  be 
presumed  to  rest  upon  competent  proof 
when  nothing  appears  to  the  contrary. — 
Gore  vs.  Herring,  43  Vr  423. 


A  judgment  rendered  in  the  district  court 
upon  the  findings  of  the  judge  upon  mixed 
questions  of  law  and  fact,  will  not  be  re- 
versed on  appeal  upon  the  assumption  that 
the  judge  found  any  of  the  facts  adversely 
to  the  party  for  whom  he  gave  a  general 
judgment.  The  presumption  is  that  the 
judge  found  such  facts  as  will  support  the 
judgment  that  was  rendered.  Such  find- 
ings are  not  reviewable  if  there  was  any 
testimony  to  support  them. — Lapat  vs 
Erie  R.  R.  Co.,  42  Vr.  377. 

There  was  evidence  from  which  the  dis- 
trict court  might  find  that  the  contract  had 
been  subst antially  performed ,  and  this  find- 
ing is  not  open  to  review. — Isetts  vs.  Bit- 
wise, 43  Vr.  102. 

On  appeal  from  a  district  court,  only  the 
determination  of  that  court  in  point  of  law, 
or  upon  the  admission  or  rejection  of  evi- 
dence, as  such  determination  is  shown  by 
the  state  of  the  case,  can  be  reviewed  in 
this  court. — Hanson  vs.  Pennsylvania  Rail- 
road Company,  43  Vr.  407. 

This  court  will  not  review  matters  winch, 
although  they  appear  in  the  state  of  the 
case,  are  not  referred  to  in  the  argument  or 
brief  presented  on  behalf  of  the  appellant. 
—Ibid. 

4.  Practice  on. 

An  omission  to  set  out,  in  the  state  of  the 
case  sent  up  to  the  supreme  court  on  appeal 
from  the  judgment  of  a  district  court,  a 
material  fact,  found  by  the  district  court 
from  the  testimony  submitted  on  the  trial, 
affords  no  ground  for  reversing  the  judg- 
ment.— Van  Vechten  vs.  McGuire,  41  Vr. 
657. 

On  appeal  from  the  judgment  of  a 
district  court,  in  a  cause  tried  by  the  court 
without  a  jury,  the  state  of  the  case  sent 
up  should  contain,  not  the  testimony  sub- 
nutted  by  the  parties  at  the  trial  but  the 
facts  found  by  the  court  from  such  testi- 
mony.— Ibid. 

The  method  of  appeal  from  a  district 
court  provided  for  by  the  act  approved 
April  30th,  1902  (Pamph.  L.,  p.  565),  is 
concurrent  with  a  review  by  this  court,  upon 
certiorari,  upon  the  matters  made  appeal- 
able by  said  act  within  the  ten  days  limited 
in  the  act  within  which  an  appeal  may  lie 
taken. — Marcus  vs.  Graver,  42  Vr.  95. 

Where  the  facts  certified  show  a  mistrial, 
a   new   trial   will   be  ordered. — Ibid. 

In  order  to  maintain  an  appeal  from  a 
district  court  under  the  act  providi 
such  appeals  (Pamph.  L.,  1902,  p.  565), 
the  record  brought  up  must  show,  in  addi- 
tion to  the  other  requirements  of  the  act, 
a  case  either  agreed  upon  or  settled  by  the 
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judge,  including  the  determination  or  judg- 
ment of  the  court,  and  the  copies  of  the 
ease  required  to  be  furnished  upon  the  ar- 
gument must  also  show  that  these  require- 
ments have  been  complied  with  or  the  ap- 
peal is  liable  to  dismissal. — Esler  vs.  Cam- 
den and  Suburban  Ry.  Co.,  42  Vr.  180. 

Under  section  2  of  the  act  of  April  3d, 
1902,  providing  for  appeals  from  a  district 
court  to  this  court,  the  judge  of  the  district 
court  is  not  required  to  certify  the  trans- 
scribed  stenographic  notes  of  the  trial  as 
the  state  of  the  case  upon  appeal.  He  is  to 
certify  the  facts  found  by  him,  in  addition 
to  the  formal  record  showing  tile  judgment 
in  the  cause,  as  the  state  of  the  case  on 
appeal. — Boland  vs.  Kaveny,  42  Vr.  488. 

Sections  206  to  213,  both  inclusive,  of  the 
District  Court  act,  approved  June  14th,  1S98 
have  no  application  to  appeals  to  this  court 
under  the  act  approved  April  3d,  1902. 
These  sections  relate  to  appeals  to  the  cir- 
cuit court  and  were  declared  unconstitu- 
tional in  Grsen  vs.  Heritage  iij  Vr  ;07 
—Ibid. 

The  correct  practice  stated. — Ibid. 
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I.  GROUNDS  FOR. 

1.  Desertion. 

a.  What  Constitutes. 

b.  Evidence  Generally. 

c.  Defence. 

d.  Burden  of  Proof. 

e.  Corroboration. 

f.  Pleading. 

2.  Adultery. 

a.  Condonation. 

b.  Confession. 

c.  Evidence  Generally. 

d.  Connivance. 

e.  Corroboration. 

f.  Laches. 

g.  Defence. 
h.  Practice. 

3.  Extreme  Cruelty. 

a.   Burden  of  Proof. 


b.  Corroboration. 

c.  Evidence  Generally. 

d.  Provocation. 

II.  JURISDICTION. 

1.  Over  Absent  Defendant. 

2.  Restrain  Suit  in  Foreign  State. 

3.  Requisite  Domicile. 

III.  PRACTICE  IN  GENERAL. 

1.  Effect  of  Decree. 

2.  Bill  of  Review. 

3.  Contempt. 

4.  Cross=bill  by  Non=Resident. 

5.  Service  on  Non=Resident. 

6.  Before  Master. 
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8.  Proof  of  Inquiry  under   Rule 
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IV.  MAINTENANCE. 

1.  Right  of  Divorced  Wife  to. 

2.  Jurisdiction. 

3.  Under  Articles  of  Separation. 

4.  In  General. 

V.  ALIMONY. 

1.  Pendente  Lite. 

2.  Modification  of  Decree  for. 

3.  Permanent. 

VI.  COLLUSION. 

VII.  CUSTODY  AND  MAINTENANCE 
OF  CHILDREN. 

VIII.  ANNULMENT  OF   MARRIAGE. 

1.  For  Fraud. 

2.  Duress. 

IX.  PROPERTY  AFFECTED  BY. 
Cross  Reference.     Alimony. 


I.  GROUNDS  FOR. 
1.  Desertion. 

a.  What  Constitutes. 

In  estimating  the  time  during  which  a  -will- 
ful and  obstinate  desertion  shall  continue, 
where,    during  such  desertion  and  before  its 
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completion,  the  deserter  shall  be  imprisoned 
upon  due  conviction  of  a  crime  non-political, 
the  term  of  his  imprisonment,  in  virtue  of 
the  supplement  to  the  Divorce  act,  ap- 
proved April  1st,  18S7,  (Gen.  Stat.,  p.  1273, 
sec.  37),  must  be  excluded. — Hyland  vs. 
Hyland,  10  Dick.  35. 

Being  deserted  without  sufficient  cause, 
the  husband  gave  tin1  wife  two  weeks'  time 
to  return  and  then  withdrew  the  offer. 
Within  two  years,  the  wife,  by  several 
letters,  offered  to  return,  to  some  of  which 
the  husband  made  no  reply,  and  to  others 
he  answered,  refusing  her  offer.  The  wife 
testified  that  she  went  to  see  him  and 
offered  to  return  to  him,  and  that  he  re- 
fused to  receive  her  The  husband  did  hot 
dispute  her  offer  to  return,  but  another 
witness  testified  to  the  wife's  statement 
that  she  would  not  live  with  him.  HELD, 
that  a  continuous,  obstinate  desertion  for 
a  period  of  two  years  had  not  been  shown. 
— Loux  vs.  Loux,  12  Dick.  561. 

A  wife's  desertion  is  not  obstinate,  within 
the  statute  providing  that  a  divorce  may 
be  decreed  as  willful,  continued  and  obstin- 
ate desertion  for  two  years,  unless  persisted 
in  against  the  effort  or  influence  of  the  hus- 
band to  bring  it  to  an  end.  The  amount 
of  effort  or  concession  required  to  be  shown 
will  vary  with  the  particular  circumstances 
of  the  case. — Van  Wart  vs.  Van  Wart,  12 
Dick.  598. 

Where  a  separation  lias  been  occasioned 
by  cruelty  of  the  husband  to  the  wife  to  an 
extent  sufficient  to  support  a  decree  for 
divorce  against  him,  he  cannot  successfully 
claim  that  her  absence  from  him  for  over 
two  years  thereafter  is  statutory  desertion. 
— Crickler  vs  Crickler,  13  Dick."  427. 

The  rights  of  the  parties  in  such  a  case 
are  not  altered  by  invitations  sent  by  the 
husband  to  the  wife  asking  her  to  return. 
—Ibid. 

Irrespective  of  such  a  defence,  it  is  the 
duty  of  a  husband  whose  wife  has  separated 
from  him,  to  show  that  he  has  been  during 
the  two  years,  sincerely  willing  and  desir- 
ous that  she  should  return  to  him,  else  her 
absence  is  not  obstinate. — Ibid. 

A  husband  who  lived  apart  from  his  wife 
in  the  same  village,  made  his  wife  a  regular 
monthly  allowance.  He  provided  her  with 
fuel  and  a  newspaper.  He  took  her  out 
riding  and  visited  her  when  she  was  sick. 
The  wife,  however,  without  any  just  cause, 
refused  to  live  with  him,  one  of  her  reasons 
being  that  she  thought  him  unfaithful,  but 
without  ground.  HELD,  that  the  hus- 
band was,  under  the  circumstances,  enti- 
tled to  a  decree  of  divorce  on  the  ground 
of  the  wife's  desertion. — Gates  vs.  Gates, 
14  Dick.  100.     -4.  15  Id.  486. 


In  order  to  constitute  a  desertion  the 
separation  must  be  against  the  will  of  the 
complaining  party.  It  does  not  lie  with 
one  who  consents  to  or  approves  of  the 
separation  to  complain  of  it  as  a  desertion. 
— Sarfaty  vs.  Sarfaty,  14  Dick.  193. 

A  desertion  by  a  wife  is  not  obstinate 
where  the  letters  sent  her  by  the  husband 
during  the  alleged  two  years  of  desertion 
exhibit  neither  desire  nor  willingness  that 
she  should  return  to  him,  and  one  of  them 
proposes  that  she  let  him  get  a  divorce 
quietly. — Ibid. 

A  husband  whose  overbearing  and  un- 
kind treatment  has  caused  his  wife  to  desert 
him  is  not  entitled  to  divorce  on  the  ground 
of  desertion  where  he  has  not  made  advances 
and  concessions  at  a  time  and  in  a  manner 
suitable  to  obtaining  her  return. — Hall  vs 
Hall,  14  Dick.  402.     See  15  Id.  469. 

Where  the  wife  absented  herself  from  her 
husband's  home  for  more  than  two  years, 
and  such  absence  is  not  justified  by  her 
husband's  conduct  toward-  her,  and  the 
wife's  conduct  is  such  that  little  hope  was 
left  of  a  possible  reconciliation,  it  will  be 
considered  that  the  desertion  is  obstinate 
and  divorce  will  be  decreed,  though  no 
proof  was  offered  that  tin-  husband  sought 
her  ami  urged  her  return. — Lammertz  vs. 
Lammertz,  14  Dick.  649. 

Where  a  husband  has  by  his  conduct  toward 
his  wife  contributed  to  her  desertion  of  him, 
such  desertion,  ordinarily,  will  not  be  con- 
sidered obstinate  unless  persisted  in  by  the 
wife  against  the  effort  of  the  husband  to 
terminate  it  by  making  such  advances  and 
concessions  as  might  reasonably  be  ex- 
pected to  bring  about  that  result.  But 
where  it  is  manifest  from  the  facts  in  the 
case  that  honest  effort  by  the  husband 
to  bring  the  separation  to  an  end  would 
be  unavailing,  or  only  temporarily  success- 
ful, the  dutv  of  making  it  ceases  to  exist. 
—Hall  vs.  Hall,  15  Dick.  469. 

Quaere.  Whether  mere  abstention  by  a 
husband  from  the  exercise  of  his  marital 
rights  is  willful,  continued  and  obstinate 
desertion,  within  the  meaning  of  the  New 
Jersey  statute,  where  he  continues  to  live 
in  the  same  house  with  the  wife,  though  oc- 
cupying a  separate  sleeping  room,  and  pays, 
though  in  parsimonious  fashion,  for  the 
support  of  the  wife? — Hires  vs.  Hires,  16 
Dick.  491. 

Upon  the  facts  stated.  HELD,  the  wife's 
absence  from  petitioner  is  not  of  itself  a 
desertion  entitling  him  to  divorce. — Smit- 
kin  vs.  Smitkin,  17  Dick.  161. 

Where  a  wife  left  her  husband  because 
he  accused  her  of  ante-nuptial  uncha-tity 
and  threatened  to  put  a  detective  upon  her 
past  life.  HELD,  that  without  satisfactory 
evidence  of  some  degree  of  physical  violence 
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by  the  husband,  his  conduct  was  not  such 
cruelty  as  made  him  and  not  his  wife  the 
deserter. — Garcin  vs.  Garcia,  17  Dick.  189. 

Proof  that  the  husband  left  the  house  in 
which  he  and  his  wife  lived,  withoul  doing 
any  act  or  uttering  any  word  indicative  of 
an  intent  not  to  return,  and  thai  the  wife 
has  never  since  seen  or  heard  from  him,  is 
not  sufficient  to  establish  an  intent  to 
desert  and  to  continue  his  desertion,  in  the 
absence  of  proof  from  which  it  may  be  found 
or  inferred  that  he  remained  alive  and  free 
and  able  to  return  if  he  had  desired  to  do 
so.  Such  absence  is  not  thereby  sufficiently 
shown  to  be  a  willful  and  obstinate  desertion 
for  which  a  divorce  may  be  decreed. — 
Sweeney  vs.  Sweeney,  17  Dick.  357. 

The  continued  separation  of  the  complain- 
ant who  is  prosecuting  a  suit  for  divorce  from 
bed  and  board  on  the  ground  of  the  alleged 
extreme  cruelty  of  the  defendant,  cannot, 
during  the  pendency  of  such  a  suit,  be  held 
to  be  an  obstinate  desertion,  nor  can  part 
or  the  whole  of  the  period  of  tie1  pendency 
of  such  suit  In-  computed  as  part  of  period 
of  desertion  in  a  subsequent  suit  between 
the  same  parties  for  divorce  on  the  ground 
of  desertion.  If  the  wife,  pending  her  suit 
charging  her  husband  with  extreme  cruelty, 
continued  to  cohabit  with  him.  she  would 
prejudice  her  suit.  Her  absence  is  there- 
fore not  obstinate  but  justifiable.  In  such 
case  it  is  of  no  significance  whether  she 
succeeds  or  fails  in  her  suit. — Weigel  vs. 
Weigel,  IS  Dick.  G77.     .4.  20  Id.  398. 

Upon  the  facts  shown.  HELD,  that  a 
desertion  for  the  statutory  period  is  not 
proven. — Grover  vs.  Grover.  18  Diek.  796. 

A  case  of  obstinate  desertion  is  not  made 
out  against  the  husband  if  it  appears  that 
the  separation  was  not  against  the  will  of 
the  wife. — McGean  vs.  McGean,  IS  Dick. 
285. 

Where  a  husband  left  his  wife  under  a 
false  statement  of  the  purpose  for  which  he 
was  going  away  from  home  and  of  the  place 
to  which  he  was  going,  taking  with  him  her 
engagement  ring  and  two  watches,  which 
he  had  formerly  kept  in  his  house,  and  the 
same  day  wrote  to  his  wife's  father  that  he 
had  run  away;  that  there  was  no  use  trac- 
ing him;  that  he  did  not  know  as  he  would 
ever  be  back;  that  he  did  not  know  where 
he  would  go,  and  asking  his  father-in-law 
to  go  and  get  his  wife  and  move  her  home; 
that  in  a  few  letters  he  wrote  her.  after 
leaving,  he  never  expressed  any  intention 
of  returning,  nor  asked  her  to  join  him, 
nor  manifested  any  regret  at  the  separation. 
nor  contributed  anything  towards  her  sup- 
port and  never  returned  to  her,  the  absence 
continuing  for  two  years  and  five  months 
before  the  petition  "was  filed,  the  willful, 
continued  and  obstinate  desertion  declared 
in  the  statute  to  be  sufficient  ground  for 
divorce  is  proved  and  the  petitioner  i-  en- 
titled to  a  decree. — Howell  vs.  Howell,  18 
Dick.  293. 


The  facts  shown.  HELD,  not  to  estab- 
i  h  desertion  within  the  statute,  and, 
further,  that  the  facts  proven  do  not  show 
such  permanent  residence  in  this  state  as 
to  give  the  court  jurisdiction  of  the  suit. 
-  Grover  vs.  Grover,  IS  Dick.  771  See  Id. 
796. 

A  wife  is  a  petitioner  for  a  divorce 
because  of /alleged  desertion.  She  testifies 
that  her  relations  with  her  husband, 
at  the  time  lie  went  away,  had  been 
pleasant  and  agreeable;  another  member 
of  the  household  testifies  to  the  same 
effect.  There  is  no  proof  that  before 
he  left  there  had  been  any  disturbance  of 
their  connubial  relations.  The  husband 
was  in  debt.  This  being  the  situation  of 
the  parties,  the  husbandwent  away  without 
previously  letting  his  wife  know  of  his  pur- 
pose!., leave.  He  had  not  much  money  and 
took  her  ring.  On  the  day  he  left  he  wrote 
to  her  father  stating  that  lie  was  in  debt 
and  was  going  away;  that  it  was  no  use  to 
trace  him.  and  asked  the  father  to  take 
the  petitioner  to  his  house  and  care  for  her. 
He  did  nothing  to  support  his  wife  there- 
after obviously  because  he  had  no  money. 
He  corresponded  with  her,  she  sending  him 
money.  His  letters  showed  no  aversion  to 
his  wife  or  purpose  to  abandon  her.  The 
la.-t  one  was  couched  in  affectionate  terms, 
and  was  written  less  than  ten  months  next 
before  the  wife  filed  her  petition,  praying 
for  a  divorce  because  of  alleged  desertion 
for  more  than  two  years.  HELD,  the  evi- 
dence does  not  show  either  a  willful,  a  con- 
tinuous or  an  obstinate  desertion  for  two 
years  before  the  filing  of  the  bill,  nor  does 
it  exhibit  any  intent  to  desert,  in  the  sense 
thai  the  defendant  abandoned  his  wife  — 
Howell  vs.  Howell,  19  Dick.  191. 

The  commission  of  adultery  by  a  husband 
at  a  place  other  than  his  own  dwelling  is 
not  desertion. — Lake  vs.  Lake,  20  Dick.  544. 

That  married  persons  do  not  live  together 
pending  suit  between  them  for  divorce,  is 
a  justifiable  separation,  and  not  an  obstin- 
ate desertion,  if  the  suit  be  prosecuted 
in  good  faith. — Johnson  vs.  Johnson,  20 
Dick.  606. 

In  ascertaining  and  computing  the  term 
of  two  years  of  defendant's  desertion  in  a 
]  let  it  ion'  for  divorce,  no  part  of  the  time 
during  winch  a  previous  suit  for  divorce 
was  pending  between  the  same  parties  can 
be  estimated  as  part  of  the  period  of  deser- 
tion, because  during  that  time  the  separa- 
tion is  not  obstinate. — Ibid. 

Quaere.  If  it  be  that  the  parties  have 
lived  separately  more  than  two  years,  but 
previous  divorce  suits  so  intervene  that 
omitting  the  period  of  their  pendency  from 
the  computation  the  parties  have  not  lived 
apart  for  anv  two  continuous  years,  can 
it  be  said  there  has  been  a  continuous 
desertion  forthe  period  of  two  years? — Ibid. 
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Where  a  wife  is  justified  in  leaving  her 
husband  on  account  of  his  cruelty,  the  sep- 
aration is  legally  chargeable  to  the  hus- 
band, and  constitutes  a  legal  abandonment 
or  desertion  upon  his  part. — Lister  vs.  Lis- 
ter, 20  Dick.  109      A.  21  Id.  434. 

After  a  separation  caused  by  cruel  con- 
duct of  a  husband,  it  is  his  duty  to  reform 
his  habits,  and  within  two  years  seek  out 
his  wife  and  apply  to  restore  the  marital 
relations,  giving  her  reasonable  assurance 
of  the  sincerity  of  his  reformation  and  of 
her  probable  safety  in  resuming  the  marital 
relations  — Ibid. 

If,  at  the  time  of  offering  to  return  to  live 
with  his  wife,  the  husband  was,  in  fact, 
living  in  adultery,  or  if  he  willingly  per- 
mitted the  wife  to  remain  under  the  im- 
pression that  he  was  guilty  of  adultery,  the 
offer  to  return  cannot  be  considered  as  one 
made  in  good  faith,  or  to  be  an  offer  which 
the  wife  was  bound  to  accept  for  the  pur- 
pose of  terminating  the  desertion. — Ibid. 

Where  a  husband  and  wife  separated  and 
lived  apart,  in  pursuance  of  a  written  agree- 
ment for  separation,  the  wife  was  not  enti- 
tled to  a  divorce  for  the  husband's  alleged 
desertion  during  such  separation  — Power 
vs.  Power.  20  Dick.  93.     See  21  Id.  320. 

Where  the  circumstances  under  which  a 
wife  deserts  her  husband  are  such  as  to 
impose  upon  the  latter  the  duty  of  using 
active  effort  to  terminate  it,  he  is  only 
excused  from  making  such  effort  when  it 
is  manifest,  from  the  facts  in  the  case,  that 
to  do  so  would  be  unavailing. — Hall  vs. 
Hall,  20  Dick.  709. 

Where  a  husband  deserted  his  wife,  lie- 
cause  she  refused  to  support  him  in  idleness 
according  to  his  desires,  and  the  wife's 
asquiescence  in  his  'Continued  desertion 
arose  from  a  belief  that  if  he  should  return 
he  would,  notwithstanding  any  efforts  on 
her  part  to  effect  a  reformation,  resume 
the  course  of  conduct  grossly  violative  of 
his  duty  to  her  of  which  he  had  been  pre- 
viously guilty,  causing  her  constant  physical 
or  mental  suffering,  such  acquiescence  was 
not  a  voluntary  consent  to  the  husband's 
desertion,  so  as  to  preclude  her  from  a  di- 
vorce on  that  ground. — Wilson  vs.  Wilson, 
21  Dick.  238. 

The  duty  of  a  deserted  wife  to  invite  her 
husband  to  return  in  order  to  be  entitled 
to  a  divorce  is  not  measured  by  the  rule 
which  is  applied  to  the  case  of  a  deserted 
husband. — Ibid. 

Although  a  husband,  after  separating 
himself  from  his  wife  and  children  without 
lawful  excuse,  still  provides  for  their  sup- 
port, his  conduct  may  constitute  the  mat- 
rimonial offence  of  desertion. — Power  vs. 
Power,  21  Dick.  320. 


If,  after  a  husband  has  deserted  his  wife, 
articles  of  separation  reciting  that  they 
agree  to  live  apart  are  signed  by  them,  the 
husband  may,  notwithstanding,  be  ad- 
judged guilty  of  continued,  willful  and 
obstinate  desertion,  in  case  it  be  shown 
that  he  knew  his  wife's  attitude  to  be  one 
of  dissent  from  the  separation,  and  his  own 
attitude  was  one  of  determination  to  con- 
tinue it,  whether  the  articles  were  signed 
or  not. — Ibid. 

The  statutory  remedy  for  the  wife  for 
extreme  cruelty  of  the  husband  is  divorce 
a  mensa  ^t  thoro  and  permanent  alimony; 
but  if  the'  cruelty  is  sufficient  to  warrant  a 
divoree  a  mensa  she  may  separate  herself 
from  her  husband,  and  such  separation  will 
constitute  constructive  desertion  on  his  part, 
and  if  continued  for  the  statutory  period 
will  entitle  her  to  a  divorce  a  vinculo. — G. 
vs.  G.,  1  Rob.  30. 

When  a  wife  voluntarily  separated  her- 
self from  her  husband  on  the  ground  of  his 
cruelty,  but  received  from  him  a  competent 
monthly  support,  there  was  no  such  desert  i'  in 
on  Iris  part  as  entitled  her  to  a  divorce  a 
vinculo. — Ibid. 

After  a  wife  had  willfully  deserted  her 
husband,  she  wrote  letters  to  him  indicating 
repentance  and  a  desire  that  he  should 
receive  her  again;  he  is  not  entitled  to  a 
divorce  for  desertion  without  making  some 
effort  to  obtain  a  resumption  of  the  marital 
relations. — Meier  vs.  Meier,  2  Rob.  9. 

Where  a  husband  left  his  wife  to  seek 
employment  at  a  distant  point,  but  he 
was  unsuccessful  owing  to  his  dissipated 
habits,  and  failed  to  care  for  the  wife  in  any 
way,  though  he  continued  to  write  her  affec- 
tionate letters,  his  conduct  was  that  of  a 
deserter,  and  the  character  of  willfulness 
became  attached  to  the  desertion  when  he 
had  shown  by  his  conduct  that  he  had  not 
resolution  strong  enough  even  if  he  had  a 
desire  to  do  his  duty  toward  her. — Coe  vs. 
Coe,  2  Rob.  157. 

Where  a  husband  without  fault  of  the 
wife  leaves  her  and  fails  to  support  her,  it 
is  not  incumbent  on  her  to  seek  out  the 
deserter  and  ask  a  reunion. — Ibid. 

Where  a  complainant  after  a  bond  and 
mortgage  as  security  for  his  payment  of 
alimony  awarded  to  the  defendant  had  been 
given,  invited  her  to  return  to  his  house 
merely  for  the  purpose  of  inducing  her  to 
have  the  mortgage  cancelled,  her  refusal  to 
return  was  not  a  desert  in  entitling  com- 
plainant to  a  divorce. — Spille  vs.  Spille, 
2  Rob.  647. 

Petitioner  and  defendant  were  married, 
and  lived  together  in  a  hotel  for  two  or 
three  days,  when  they  separated,  and  she 
went  to  her  own  home  and  he  to  his  former 
residence.  The  evidence  justified  the  con- 
clusion that  the  separation  was  voluntary, 
and  that  they  had  not  made  a  provision  for 
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or  expected  to  establish  a  matrimonial 
abode.  Afterward  petitioner  mel  defend 
ant  and  demanded  that  he  should  support 
her  or  make  a  home  for  her.  HEL1>.  that, 
in  the  absence  of  proof  of  his  ability,  his 
refusal  would  not  establish  willful  desertion. 
— Corson  vs.  Corson,  3  Rob.  513. 

At  the  demand  for  support,  the  defend- 
ant uttered  threats  and  did  acts  of  violence 

Inward  petitioner.  HELD,  that  his  mis- 
conduct in  this  respect  did  not  make  ou1 
willful  desertion. — Ibid. 

Defendant,  upon  Leaving  her  husband, 
left  a  letter  to  him  disclosing  that  her  leav- 
ing was  caused  by  difficulties  between  her 
and  petitioner's  mother  and  the  subsequent 

Conduct  of  petitioner.  The  letter  gave  him 
permission  to  come  and  see  her,  and  was 
expressed  affectionately.  HELD,  thai  LI 
was  the  husband's  duty  under  those  circum- 
stances, to  seek  his  wife  and  urge  a  recon- 
ciliation, and  that  the  proof  did  not  estab- 
lish a  willful  desertion  at  tin-  time  she  hit. 
—Edwards  vs.  Edwards,  3  Rob.  522. 

b.  Evidence  Generally. 

A  decree  in  favor  of  a  wife  against  her 
husband,  under  the  twentieth  section  of  the 
Divorce  act,  founded  upon  an  actual  aband- 
onment on  a  particular  day.  HELD,  in  a 
subsequent  suit  for  absolute  divorce  on  the 
ground  of  desertion,  to  be  conclusive  evi- 
dence of  a  desertion  on  that  day. — Smith 
vs.  Smith.  1(1  Dick.  222. 

In  divorce  by  a  husband  on  the  ground 
of  desertion,  even  if  it  be  shown  that  the 
original  separation  was  wrongful  on  the 
part  of  the  wife,  yet  he  must  show  that  he 
has  sought,  by  proper  steps,  to  bring  about 
her  return. — Wood  vs.  Wood.  IS  Dick.  688. 

When  a  husband  leaves  his  wife  without 
indicating  at  the  time,  by  word  or  act,  that 
he  intended  to  desert  her,  such  intent  may 
be  established  by  proof  justifying  the  infer- 
ence that  he  thereafter  remained  alive  and 
free  and  able  to  return  to  her. — Alward  vs. 
Alward,  2<)  Dick.  28. 

Where  a  husband  and  wife  had  been  living 
apart  by  mutual  consent,  there  must  be 
satisfactory  proof  that  the  consent  thereto 
was  withdrawn  and  the  marital  duty  was 
demanded,  to  turn  such  separate  living  into 
willful  desertion. — Currier  vs.  Currier,  2  Rob. 
7.     A.  Id.  7U7. 

Open  and  notorious  support  of  and  co- 
habitation with  another  woman,  while  ab- 
sent from  the  wife,  without  her  knowledge 
of  the  cause  of  the  continued  absence,  or 
of  the  place  where  her  husband  is  residing, 
or  of  the  business  in  which  he  is  eng 
or  of  his  ability  or  lack  of  ability  to  support 
her.  when  persisted  in  for  the  period  re- 
quired by  the  statute,  is  evidence  from  which 
a  finding  may  be  made  of  willful,  continued 
and  obstinate  desertion  on  the  part  of  the 
husband.— Carroll  vs.  Carroll.  2  Rob.  721. 


A  subsequent  letter  from  defendant  to 
petitionei  declared  that  she  intended  never 

to  live  with  him  again.  This  would  be 
proof  of  willful  desertion,  but  will  not  sup- 
port a  decree,  a-  the  statutory  period  had 
not  elapsed  since  the  date  of  the  letter  when 
this  petition  wa,-  filed. — Edwards  vs.  Ed- 
ward-. :;  Rob.  522. 

The  evidence  held  not  to  show  that  peti- 
tioner  had   performed   his   duty   in   respect 

to  a  reci mcillat ion.     Had. 

c.  Defence. 

It  is  no  bar  to  the  wife's  suit  for  divorce 
by  reason  of  desertion  by  the  husband  for 
the  statutory  period,  that  she  in  fact,  during 
that  period,"  did  not  desire  her  husband  to 
return  and  felt  unwilling  to  live  with  him. 
provided  such  state  of  feeling  on  her  part 
was  the  re-ult  of  her  husband's  misconduct, 
involving  cruel  treatment  of  her. — Smith  vs. 
Smith,  10  Dick.  -221. 

Having  been  offended  by  members  of  her 
husband's  family,  the  wife  complained  to 
him,  and  he  refused  to  take  her  part  to  any 
extent.  The  next  day  she  told  him  she  was 
going  back  to  her  mother,  and  he  told  her 
to  suit  herself.  HELD,  insufficient  to 
justify  her  in  deserting  her  husband. — Loux 
vs.  Loux,  12  Dick.  561. 

Neither  unkind  and  inconsiderate  treat- 
ment (not  amounting  to  that  degree  of  ex- 
treme cruelty  which  would  sustain  a  decree 
for  divorce  a  mensa  et  thoro)  nor  a  single 
instance  of  physical  violence,  happening 
two  years  before  the  wife  departed,  with  no 
proof  of  a  continuity  of  like  treatment,  nor 
an  order  by  the  husband  to  the  wife  to 
leave  his  house,  given  in  the  course  of  a 
quarrel,  but  not  in  any  way  renewed  or 
enforced,  the  wife  leaving  two  weeks  there- 
after, in  the  husband's  absence,  and  with- 
out his  knowledge,  is  sufficient  cause  to 
justify  a  wife  in  deserting  her  husband. — 
Sarfaty  vs.  Sarfaty.  14  Dick.  193. 

That  a  husband  is  overbearing  and  un- 
kind does  not  constitute  such  cruelty  as  to 
be  of  itself  a  cause  of  divorce  or  to  convert 
the  wife's  leaving  him  into  desertion  by 
him.— Hall  vs.  Hall,  14  Dick.  402.  See  15 
Id.  469. 

It  is  essential  that  the  wife's  suit  be  a 
true  presentation  of  what  she  believes  to  be 
an  actual  grievance.  If  it  be  shown  that 
it  was  in  truth  based  on  allegations  of  fact 
which  she  personally  knew  to  be  false,  it 
is  a  fraud  on  the  court,  on  the  law  and  on 
the  defendant  attacked  by  it,  and  its  pend- 
ency is  no  defence  to  a  subsequent  suit  for 
desertion  by  the  husband. — Weigel  vs.  Wei- 
gel,  18  Dick.  677.     A.  20  Id.  39S. 

That  an  action  was  begun  under  the  ad- 
vice of  counsel  is  no  defence  unless,  in  addi- 
tion to  that  fact,  it  is  shown  by  the  party 
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setting  it  up,  that  all  the  facts  pertinent 
to  the  suit  which  were  within  the  knowl- 
edge of  the  party  were  truly  stated  to 
counsel. — Ibid. 

The  same  decree  of  cruelty  is  necessary 
in  order  to  justify  a  woman  in  leaving  her 
husband  and  to  constitute  a  defence  to  an 
action  on  his  part  for  divorce  from  the  bonds 
of  matrimony  on  the  ground  of  her  desertion, 
as  is  necessary  in  order  to  sustain  a  suit  on 
her  part  for  divorce  from  bed  and  board  on 
the  ground  of  extreme  crueltv.— Wulff  vs. 
Wulff,  21  N.  J.  L.  J.  204. 

Where  a  wife  has  waged  an  unsuccessful 
suit  for  divorce  from  her  husband  on  the 
ground  of  extreme  cruelty,  such  cruelty 
cannot  be  set  up  by  her  as  justification  for 
her  desertion,  in  a  suit  for  divorce  on  the 
ground  of  desertion  brought  by  her  hus- 
band.— Ibid. 

d.  Buhden  of  Proof. 

To  entitle  the  complainant  to  a  divorce 
for  desertion,  the  burden  is  upon  him  to 
show,  by  a  preponderance  of  the  evidence, 
that  the  desertion  was  willful,  and  obstinate- 
ly continued  for  a  period  of  two  years. — 
Loux  vs.  Loux,  12  Dick.  561. 

In  divorce  by  a  husband  on  the  ground 
of  desertion,  the  burden  js  on  the  husband, 
in  order  to  prove  a  willful  and  obstinate 
desertion  to  show  affirmatively  that  the 
wife  left  of  her  own  choice,  against  his  will, 
and  that  she  continued  to  stay  away  when 
it  was  her  duty  to  return. — Wood  vs.  Wood, 
IS  Dick  688. 

e.  Corroboration. 

A  divorce  cannot  be  granted  where  any 
element  in  the  proofs  necessary  to  sustain 
the  decree  is  wholly  dependent  upon  the 
uncorroborated  testimony  of  the  complain- 
ant.— Hires  vs.  Hires,  16  Dick.  491. 

It  has  been  the  rule  in  this  court  never  to 
grant  a  divorce  upon  the  uncorroborated 
testimony  of  a  party. — Gafcin  vs.  Garcin, 
17  Dick.  189. 

A  divorce  for  desertion  will  not  be  granted 
on  the  unsupported  testimony  of  the  peti- 
tioner as  to  the  causes  of  the  separation, 
especially  where  the  separation  occurred  in 
another  state. — Grover  vs.  Grover,  18  Dick. 
771.     See  id.  796. 

The  ground  on  which  relief  was  sought 
in  this  case  was  that  of  constructive  deser- 
tion of  petitioner  by  her  husband.  Her 
claim  was  that  she  had  left  home  because, 
prior  to  the  birth  of  her  first  child  he  had 
attempted,  by  violence,  to  produce  an  abor- 
tion upon  her,  which  brought  about  a  pre- 
mature delivery  of  the  child  who  lived,  and 
because  he  had,  previous  to  the  time  of  her 
leaving  him,  threatened  to  again  attempt 


abortion  if  she  became  pregnant.  There 
was  no  corroboration  either  as  to  the  crim- 
inal act  charged  or  as  to  the  alleged  threats. 
HELD,  that  a  case  for  divorce  had  not  been 
made  out. — Seeley  vs.  Seeley,  19  Dick,  1. 

Where  a  wife  leaves  her  husband,  and 
seeks  to  establish  constructive  desertion  by 
him  on  account  of  cruelty,  her  testimony 
must  be  corroborated. — Lister  vs.  Lister,  20 
Dick.  109.     A.  21  Id.  434. 

The  letters  of  the  wife,  in  this  case,  do 
not  sufficiently  corroborate  the  testimony 
of  the  petitionerto  establish  willful  desertion. 
— Currier  vs.  Currier,  2  Rob.  7.  A.  Id. 
797. 

f.  Pleaoing. 

Where  a  divorce  is  sought  for  desertion 
arising  from  compelled  absence  of  the  peti- 
tioner for  extreme  cruelty  of  respondent, 
the  facts  should  be  so  charged  in  the  peti- 
tion.— Smitkin  vs.  Smitkin,  17  Dick.  161. 

A  decree  for  divorce  for  desertion  will  be 
opened  and  the  defendant  allowed  to  an- 
swer where  the  complainant's  case  was  weak, 
and  the  defendant's  failure  to  answer  was 
due  to  the  negligence  or  misfortune  of  her 
counsel,  even  if  the  defendant  was  in  laches 
and  was  willing,  for  a  price,  to  allow  the 
complainant  to  obtain  a  decree  to  which 
she  believed  he  was  not  entitled. — Richard- 
son vs.  Richardson,  1  Rob.  437. 

Where  the  original  petition  in  a  divorce 
suit  failed  to  show-  jurisdiction  by  not  stat- 
ing that  petitioner  had  lived  in  the  state  for 
two  years  next  before  the  petition  was  filed, 
and  no  process  was  taken  out  on  the  amend- 
ed petition  and  defendant  had  no  notice 
of  it,,  but  there  was  a  reference  and  a  mas- 
ter's report,  petitioner  may  either  take  an 
order  on  defendant  to  show  cause  why  a 
decree  should  not  be  entered  on  such  report, 
where  remedy  is  available  only  if  personal 
service  can  be  had  on  defendant,  or  may 
issue  a  new  citation,  and,  on  its  return  not 
served,  take  an  order  of  publication,  and  if 
defendent  does  not  come  in  a  decree  may 
be  had  on  the  report.— Blauvelt  vs.  Blau- 
velt,  2  Rob.  59. 

2.  Adultery. 

a.  Condonation. 

Condonation  of  acts  of  adultery  is  no  bar 
to  a  suit  for  divorce  based  upon  such  acts, 
where  the  pardoned  party  and  the  co-re- 
spondent have  afterwards  resumed  their 
illicit  intercourse. — Seeburger  vs.  Seebur- 
ger,  12  Dick.  631. 

The  burden  of  sustaining  the  defence  of 
a  condonation  of  acts  of  adultery  is  not 
met  by  evidence  that  the  husband,  for  three 
or  four  days  after  his  knowledge  thereof, 
remained  at  Iris  home  and  occupied  the 
same  sleeping  apartment  and  bed  with  his 
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wife,  it  not  satisfactorily  appearing  that 
during  such  time  there  was  any  reconcilia- 
tion or  explanatory  denial  which  the  hus- 
band accepted,  or  any  renewal  of  sexual 
intercourse. — Hann  vs.  Harm,  13  Dick.  211. 

Where  a  husband,  pending  suit  for  di- 
vorce against  his  wife  on  the  ground  of 
adultery,  seeks  the  society  of  his  wife,  and 
asks  and  obtains  his  marital  rights,  the 
decree  will  be  set  aside  on  a  bill  of  review 
filed  by  the  wife  as  quickly  as  reasonable 
diligence  under  the  circumstances  requires, 
though  the  husband  has  in  the  meantime 
contracted  another  marriage.— Clayton  vs. 
Clayton,  14  Dick.  310. 

Proof  by  the  wife  of  her  husband's  for- 
giveness in  words,  his  promise  to  receive 
her  back  to  his  home,  and  the  conveyance 
of  property  to  her  while  the  question  of  her 
return  was  pending,  for  the  purpose  of 
showing  his  good  faith,  were  not  sufficient 
to  show  condonation  of  adultery  where  not 
followed  by  acts  actually  reinstating  her 
as  wife.  As  to  the  charge  of  adultery  al- 
leged in  the  cross-bill,  the  facts  established 
by  the  evidence  held  insufficient  to  show  the 
husband's  adultery. — Goeger  vs.  Goeger,  14 
Dick.  15. 

Sexual  intercourse  by  husband  and  wife 
after  he  has  knowledge*  and  means  of  prov- 
ing her  adultery,  is  condonation. — Rogers 
vs.  Rogers,  1  Rob.  534.     See  63  At.  1119. 

Forgiveness  is  not  an  essential  element  in 
condonation. — Ibid. 

Condonation  of  the  adultery  on  which  the 
decree  for  divorce  was  based  will  not  justify 
the  granting  of  leave  to  file  a  bill  of  review ; 
if  intended  to  be  interposed  it  should  have 
been  pleaded  and  proved  in  the  original 
suit. — Watkinson  vs.  Watkinson,  2  Rob. 
632. 

In  divorce,  the  defence  of  condonation  is 
not  available  unless  pleaded. — Delanev  vs. 
Delaney,  3  Rob.  602. 

b.  Confession. 

A  wife's  confession  of  adultery  cannot  be 
established  by  the  unsupported  testimony 
of  her  husband. — Perkins  vs  Perkins,  14 
Dick.  515 

Where  such  a  confession  is  first  obtained 
by  a  husband  and  by  him  procured  to  be 
copied  by  a  scrivener,  and  he  brings  Iris 
wife  to  the  signing  of  the  paper  thus  pre- 
pared by  threats  of  violence,  and  waits  in 
the  next  room  while  she  signs  it,  and  im- 
mediately that  she  does  so  possesses  him- 
self of  the  paper,  the  confession  will  not  be 
received  as  the  voluntary  statement  of  the 
wife. — Ibid. 

A  divorce  will  not  be  granted  on  the  un- 
corroborated confessions  of  adultery  by*the 


defendant,  though  such  confessions  are  non- 
collusive. — Kloman  vs.  Kloman,  17  Dick. 
153, 

c.  Evidence  Generally. 

The  defendant  was  addicted  to  immoder- 
ate use  of  liquor,  and  her  adultery  resulted 
from  the  gratification  of  that  habit.  In 
the  absence  of  any  proof  to  show  that  the 
husband's  conduct  towards  his  wife  was 
induced  by  a  wish  or  expectation  that  she 
should  commit  the  offence  charged,  the 
husband  will  be  entitled  to  a  divorce. — 
Warn  vs.  Warn,  14  Dick.  642. 

In  a  suit  for  divorce  for  the  wife's  adul- 
tery, the  testimony  of  two  witnesses  to 
acts  of  adultery,  with  that  of  others,  show- 
ing a  strong  disposition  of  such  wife  and  her 
alleged  paramour  to  be  in  each  other's  com- 
pany  (hiring  the  time  specified,  and  fre- 
quent meetings,  witli  opportunity  for  illicit 
indulgence,  and  acts  of  familiarity  in  kissing, 
&c,  disproved  only  by  denial  by  the  par- 
ties, supported  by  another  person,  who 
must  have  known  of  the  improper  intimacy, 
is  sufficient  to  entitle  petitioner  to  relief. — 
Brown  vs.  Brown,  17  Dick  29.  See  18  Id. 
348. 

The  statements  of  the  alleged  -paramour 
are  not  evidence. — Kloman  vs.  Kloman,  17 
Dick.  153. 

The  testimony  of  the  witnesses  sworn  on 
behalf  of  the  petitioner,  as  to  the  charges 
of  adultery  against  the  defendant,  upon 
which  the  decree  below  is  founded,  consid- 
ered to  bear  evident  marks  of  improbability 
and  exaggeration,  and  held  to  have  been 
fully  met  and  disproved  by  the  proofs  of 
the  defendant.  And  HELD  also,  that  the 
evidence  relating  to  the  prior  conduct  of 
the  defendant,  introduced  by  the  petitioner 
for  the  purpose  of  showing  an  alleged  adul- 
terous disposition  on  her  part  toward  the 
co-respondent,  failed  to  establish  such  a 
charge. — Brown  vs.  Brown,  18  Dick.  348. 

In  cases  depending  upon  circumstantial 
evidence  for  support,  the  will  to  commit  the 
adulterous  act,  as  well  as  the  opportunity 
for  its  commission,  must  be  established. — 
Ibid 

Evidence  in  an  action  for  divorce  exam- 
ined, and  held  sufficient  to  show  that  both 
parties  were  guilty  of  adultery,  and  that 
neither  was  entitled  to  relief. — White  vs. 
White,  19  Dick.  84. 

Derby  vs.  Derby,  6  C.  E.  Gr.  36,  at  pp. 
39  and  40,  cited  and  commented  upon. — 
Ibid. 

A  husband  or  wife  is  not  compellable,  in 
any  action  or  proceeding  for  divorce  on  the 
ground  of  adultery,  to  testify  for  the  other, 
except  to  prove  the  fact  of  marriage. — 
Schaab  vs.  Schaab,  21  Dick.  334. 
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Under  section  5  of  the  act  concerning 
evidence  (Revision  of  1900)  the  right  of 
either  to  give  evidence  for  the  other,  in 
actions  for  divorce  on  the  ground  of  adul- 
tery, exists.  The  proviso  in  said  section 
in  nowise  limits  the  competency  of  either 
to  testify  in  such  action  for  or  against  the 
other. — Ibid 

A  wife  filed  a  bill  for  alimony  on  the 
ground  of  abandonment  and  non-support. 
The  answer  of  the  husband  justified  his 
action  upon  the  alleged  adultery  of  the 
complainant.  HELD,  that  the  complain- 
ant was  thereupon  entitled  to  introduce 
testimony  tending  to  show  her  good  reputa- 
tion for  chastity  and  decorous  conduct  as  a 
wife. — Perkins  vs.  Perkins,  22  N.  J.  L.  J. 
174. 

d.  Connivance. 

A  husband  knew  that  his  wife  had  been 
visiting  at  the  house  of  her  paramour,  who 
was  a  young  man  several  years  her  junior, 
and  knew  that  he  was  visiting  her  She 
had  been  married  ten  years,  borne  two 
children,  and  had  not  shown  any  disposi- 
tion to  go  astray.  The  father  of  such  para- 
mour warned  such  husband  as  to  his  wife's 
conduct  several  months  before  the  com- 
mencement of  the  suit.  He  did  nothing 
to  arrest  his  wife's  course,  but  waited, 
observing  and  obtaining  information,  and 
on  one  occasion  permitted  such  paramour 
to  accompany  her  to  a  theatre,  and  spoke 
of  Mm  as  her  best  man.  A  detective  was 
employed  to  watch  them,  and,  shortly  after 
a  report  of  improper  relations,  suit  for 
divorce  for  the  wife's  adultery  was  begun. 
HELD,  insufficient  to  show  connivance  or 
acquiescence  of  petitioner  barring  a  divorce, 
as  he  was  justified  in  waiting  to  know  the 
truth  before  acting. — Brown  vs.  Brown,  17 
Dick.  29.     See  18  Id.  348. 

While  a  suit  for  divorce  for  adultery  by 
a  husband  against  the  wife,  his  conduct  in 
designedly  encouraging  and  furnishing  oc- 
casions and  opportunities  for  suspision 
against  her  ma}r  not  constitute  such  con- 
nivance by  him  as  to  be  legally  sufficient 
to  bar  him  from  his  right  to  maintain  his 
suit,  yet  his  conduct  may  serve  to  explain 
and  excuse  the  appearances  of  intimacy 
into  which  she  thereby  became  involved, 
and  out  of  which  the  charges  of  adultery 
against  her  arose. — Ibid. 

The  evidence  in  a  divorce  suit  held  to 
show  both  parties  guilty  of  adultery,  and 
that  the  petitioner  connived  at  defendant's 
adultery. — Thornton  vs.  Thornton,  1  Rob. 
499. 

e.  Corroboration. 

The  rule  stated  in  Berckmans  vs.  Berck- 
mans,  1  C  E.  Gr.  122,  that  "the  testimony 
of  one  witness  uncorroborated,  unsupported 
and  in  its  details  improbable,  is  not  suffi- 
cient to  establish  the  charge  of  adultery 
against  the  full  and  explicit  counter  testi- 


mony of  the  person  accused  and  her  parti- 
ceps  criminis."  approved. — Brown  vs. 
Brown,  IS  Dick.  348. 

In  divorce,  the  evidence  of  a  co-respond- 
ent cannot  be  set  aside  as  insufficient  to 
establish  the  charge  merely  because  he  is 
an  accomplice. — Delaney  vs.  Delaney,  3 
Rob.  602. 

f.  Laches. 

Where  a  suit  for  a  divorce  for  adultery  is 
not  brought  until  twenty-five  years  after 
discovery  of  the  infidelity,  the  delay  is 
fatal,  in  the  absence  of  some  satisfactory 
excuse.— Barker  vs.  Barker,  18  Dick.  593. 

Where  a  husband  delays  bringing  suit 
for  divorce  for  adultery  for  twenty-five 
years  after  discovery  of  the  wife's  infidelity, 
the  fact  that  she  had  been  residing  abroad 
and  he  in  the  United  States  during  such 
time  was  no  excuse  for  the  delay. — Ibid. 

g.  Defence. 

On  petition  for  a  divorce  by  the  husband 
for  adultery,  and  cross-bill  by  the  wife, 
charging  impotence,  conceding  that  adul- 
tery is  an  answer  to  the  charge  of  impo- 
tence, each  party  is  entitled  to  a  simple 
decree,  and  the  statute  declaring  that  when 
each  party  is  guilty  of  adultery  neither 
shall  have  a  decree,  has  no  application. — 
G.  vs.  G.,  1  Rob.  30. 

On  petition  by  a  husband  for  divorce  for 
adultery,  followed  by  cross-bill  by  the  wife 
charging  impotence,  the  husband,  on  prov- 
ing his  charge,  having  first  filed  his  bill,  is 
entitled  to  relief. — Ibid. 

Where  a  husband  sued  for  a  divorce  on 
the  ground  of  adultery,  and  the  wife  suc- 
ceeded in  defending  on  the  merits  without 
having  set  up  the  impotence  of  the  hus. 
band,  and  thereafter  received  support  from 
him  for  ten  years,  she  was  not  entitled,  in 
a  subsequent  suit  by  the  husband  for  di- 
vorce for  adultery,  to  set  up  the  husband's 
impotence. — Ibid. 

Desertion  by  a  husband,  which  has  ex- 
isted during  the  period  fixed  by  the  statute 
as  ground  for  an  absolute  divorce,  appear- 
ing by  his  own  testimony,  is  a  bar  to  a  di- 
vorce against  the  wife  for  subsequent  adul- 
tery, though  it  is  not  pleaded  in  bar. — Rapp 
vs.  Rapp,  1  Rob.  236. 

h.  Practice. 

A  petition  for  divorce  on  the  ground  of 
adultery  was  met  by  an  answer  denying  the 
charge,  with  a  cross-petition  for  divorce  on 
the  ground  of  desertion,  which  was  met  by 
an  answer  denying  desertion.  The  caus? 
was  referred  to  a  vice-chancellor.  He  tried 
the  issue  made  on  the  original  petition  first, 
and  reached  the  conclusion  that  the  charge 
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therein  made  was  proved,  and  he  advised 
a  decree  thereon.  A  clay  had  been  fixed 
for  the  hearing  of  the  issue  on  the  cross- 
petition,  but  the  conclusion  upon  the  other 
issue  had  been  announced  before  the  ar- 
rival (if  that  day.  The  cross-petitioner  then 
moved  the  vice-chancellor  to  proceed  to  the 
trial  of  the  other  issue.  This  was  prat  tie- 
ally  a  motion  for  rehearing.  It  was  refused. 
HELD,  that  the  circumstances  disclo  e  no 

injury  which  may  not  be  relieved  on  an 
appeal  and  present  no  ground  for  the  inter- 
vention of  the  chancellor. — Gregory  vs. 
Gregory,  1  Rob.  7. 

In  a  suit  for  divorce  from  bed  and  board, 

I tion  for  leave  to  file  a  cross-bill  charg 

ing  adultery,  and  praying  for  an  ab  olute 
divorce,  made  more  than  mx  months  after 
issue  joined,  and  after  final  hearing  had 
been  moved  and  a  witness  sworn  for  com- 
plainant, should  be  denied,  where  adultery 
was  not  pleaded  as  a  recriminatory  charge 
to  the  bill  or  supplemental  bill,  and  no 
facts  were  shown  excusing  the  delay  in  pre- 
senting the  cross-bill. — Costell  vs.  Co  tell, 
3  Hob.  218,     A.  Id,  832. 

3.  Extreme  Cruelty. 

a.   Burden  of  Proof. 

The  testimony  of  proof  of  a  charge  of  vio- 
lent sexual  abuse  rests  upon  the  complain- 
ant who  alleges  it. — Weigel  vs.  Weigel,  IS 
Dick.  322. 

b.  Corroboration-. 

Her  uncorroborated  testimony  cannot 
carry  the  burden. — Weigel  vs.  Weigel,  15 
Dick.  322. 

c.  Evidence  Generally. 

Where  the  testimony  of  a  wife  as  to  mat- 
ters known  to  other  and  disinterested  wit- 
nesses is  by  them  shown  to  be  false,  it  is 
discredited  when  addressed  to  the  narration 
of  the  privacies  of  her  married  life. — Weigel 
vs.  Weigel,  15  Dick.  322. 

A  decree  for  a  divorce  a  mensa  e1  thoro 
will  be  granted  only  where  it  is  affirmatively 
shown  that  there  is  such  extreme  cruelty 
as  threatens  to  endanger  the  future  health 
or  life  of  the  complainant. — Ibid. 

Where  a  husband  has  lost  his  affection 
for  his  wife  and  has  conceived  a  hatred  for 
her.  and  there  is  no  probability  that  his 
feelings  will  ever  soften,  and  their  further 
association  as  husband  and  wife  might  lie 
dangerous,  a  permanent  severance  from  bed 
and  bi  'aid  will  be  awarded  the  wife  on  proof 
of  his  extreme  cruelty  to  her. — Costell  vs. 
Costell,  3  Rob.  218.     A.  Id.  832. 

d.  Provocation. 

If  a  wife  by  words  and  blows,  provoked 
her  husband  to  counter  verbal  and  physical 
abuse,  which  abuse  w-as  not  disproportioned 


to  the  provocation,  she  cannot  get  a  divorce 
on  the  ground  of  bis  extreme  cruelty. — 
Duvale  vs.  Duvale,  20  Dick.  771. 

The  mental  condition  of  the  wife  will  not 
remove  tin-  case  from  this  rule,  if  it  is  not 
such  as  to  deprive  her  of  power  to  do-i-t 
from  her  provoking  conduct. — Ibid. 


II.  JURISDICTION. 
I.  Over  Absent  Defendant. 
A  husband,  being  a  domiciled  re  ii 

Utah,  brought  suit  in  a  court  of  that  terri- 
tory against  his  wife,  residing  in  New  Ji 
for  divorce  on  the  ground  of  desertion,  and 
served  her  personally,  in  New  Jersey,  with 
a  copy  of  his  complaint  and  summons.  She 
made  no  appearance  .,r  defence,  and  after 
more  than  two  month-  from  such  service 
default  was  entered  against  her.  and  upon 
proofs  produced  to  the  court  a  decree  of 
divorce  was  granted.     HELD,  a  defence  to 

a   -nit    by  the  wife  again-t    the  husband  for 

divorce  in  this  state.     Semble    1.    That    a 
-nit    for  divorce  is  a   proceeding    in    rem, 

in  which  the  d icile  of  the  plaintiff,  within 

the  territorial  limits  of  the  jurisdiction  of 
the  court,  i-  sufficient  to  give  jurisdiction 
and  validate  in  other  jurisdictions  a 
for  divorce  based  upon  grounds  recognized 
a-  sufficient  by  civilized  peoples  and  estab- 
lished by  proof  to  the  satisfaction  of  the 
court,  provided  the  best  notice  practicable 
has  been  given  to  the  other  spouse  and  a 
fair  opportunity  to  appear  and  make  de- 
fence allowed. 

2.  Service  upon  the  other  spouse  within 
the  territorial  limits  of  the  state  or  territory 
of  the  court,  is  not  necessary  to  the  validity 
of  such  decree  in  other  jurisdictions. — Felt 
vs.  Felt.  12  Dick.  101.     See  14  Id.  606. 

2.   Restrain   Suit   in   Foreign   State. 

A  complaint  by  a  wife  alleging  that  her 
husband,  whose  residence  was  in  New  Jer- 
sey, had  gone  to  North  Dakota,  and  after 
a  pretended  residence  there  for  a  few  months, 
commenced  a  suit  against  her  for  divorce. 
presents  a  case  so  inequitable  as  justifies  a 
court  of  equity  in  the  former  state  in  re- 
straining its  prosecution. — Kempson  vs. 
Kempson,  13  Dick.  94. 

Defendant  was  conducting  business  in 
two  places  in  the  state,  at  one  of  which  his 
family  resided,  and  he  had  another  business 
and  office  in  another  state,  at  which  he  spent 
considerable  time,  but  only  slept  there  occa- 
sionally when  business  was  pressing,  and 
did  not  give  up  his  domicile  in  the  first  state, 
and  while  so  doing  commenced  divorce  pro- 
ceedings against  his  wife  in  the  North  Da- 
kota courts.  His  wife  obtained  an  injunc- 
tion restraining  him  from  procuring  such 
divorce,  which  was  served  on  him  outside- 
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the  state,  and,  a  subpcena  being  returned 
unserved  on  account  of  not  found,  jurisdic- 
tion was  obtained  by  publication,  and 
service  was  made  on  him  by  mail.  HELD, 
that  the  court  had  such  jurisdiction  of  the 
person  of  defendant  as  to  empower  it  to 
enjoin  his  procuring  a  divorce. — Kempson 
vs.  Kempson.  16  Dick.  303. 

A  husband  and  wife  having  their  matri- 
monial domicile  in  this  state,  and  the  domi- 
cile of  the  wife  being  also  here.  HELD, 
that  the  court  of  chancery,  on  a  bill  filed  by 
the  wife,  had  jurisdiction  to  enjoin  the  hus- 
band from  prosecuting  a  suit  for  divorce  in 
another  state,  the  jurisdiction  of  which  he 
had  invoked  on  a  false  and  fraudulent  alle- 
gation of  his  residence  in  that  state  — 
Kempson  vs.  Kempson,  18  Dick.  783. 

3.  Requisite  Domicile. 

Petitioner  was  a  domiciled  resident  of 
the  state  of  New  York ;  was  married  there, 
and  abandoned  by  her  husband  a  few  days 
after  the  marriage  under  aggravating  cir- 
cumstances. She  consulted  New  York 
counsel  and  was  by  him  advised  that  she 
had  no  remedy  in  New  York,  but  must 
come  to  New  Jersey  She  came  to  New 
Jersey,  took  up  her  abode  with  a  friend, 
paying  a  little  board,  but  spending  much 
of  her  time  with  her  parents  in  New  York. 
At  the  end  of  two  years  she  filed  a  petition 
for  divorce  on  the  ground  of  desertion. 
The  defendant  was  not  served  within  the 
state,  and  did  not  appear  to  the  suit.  She 
testified  that  she  came  to  New  Jersey  for 
the  purpose  of  obtaining  a  divorce,  but  that 
she  intended  to  make  it  her  permanent 
home.  HELD,  that  the  proof  did  not 
establish  such  a  residence  in  this  state  as 
is  necessary  to  give  the  court  jurisdiction. 
— McGean  vs.  McGean,  15  Dick.  21.  See 
18  Id.  285. 

A  married  woman,  living  apart  from  her 
husband  in  another  state,  came  to  New 
Jersey,  visited  a  friend  for  a  few  weeks, 
then  returned  to  her  former  residence  and 
visited  there  several  weeks,  after  which  she 
returned  to  New  Jersey  and  took  lodging 
in  a  boarding-house  several  months,  and 
then  ran  a  boarding-house  of  her  own  for  a 
year.  She  then  sold  her  boarding  place 
and  broke  up  housekeeping,  and  shortly 
afterwards  filed  her  petition  in  Now  Jersey 
for  divorce,  and  then  spent  the  summer  in 
the  state  of  her  former  residence.  Defend- 
ant was  served  with  process  as  a  non-resi- 
dent. She  testified  that  she  came  to  the 
state  without  thought  of  getting  a  divorce, 
and  with  intention  of  making  it  her  home. 
HELD,  that  the  animus  manendi  necessary 
to  give  the  court  jurisdiction  was  not  estab- 
lished, since  the  mere  sworn  statement  was 
not  sufficient  to  establish  an  animus  man- 
endi, in  the  absence  of  facts  preceding  and 
attending  the  change  of  residence  to  cor- 
roborate it  — Tracy  vs.  Tracy,  15  Dick.  25. 
See  17  Id.  807. 


Where  one  living  in  New  York  city  was 
deserted  by  his  wife,  and  tried  to  induce  her 
in  \arious  times  to  live  with  him,  but  was 
refused,  and  about  a  year  after  the  deser- 
tion he  moved  to  New  Jersey,  but  carried 
on  business  in  New  ,  York  city,  and  about 
three  years  later  tried  again  to  induce  his 
wife  to  live  with  him,  but  was  again  refused, 
and  a  few  months  later  brought  suit  for 
divorce,  petitioner's  residence  in  New  Jersey 
for  more  than  two  years  was  sufficient  to 
give  the  court  jurisdiction,  where  defendant 
was  served  within  the  jurisdiction,  and  she 
voluntarily  appeared  in  the  suit. — Pohlman 
vs.  Pohlman,  15  Dick.  28. 

Upon  the  petition  of  a  wife  for  a  divorce 
on  the  ground  of  her  husband's  desertion 
of  her  in  a  foreign  country,  where  the  mar- 
riage took  place  and  a  matrimonial  domicile 
had  been  maintained  up  to  the  time  of  the 
alleged  desertion  (the  husband  not  having 
been  served  with  process  nor  appearing),  if 
the  proofs  show  that  petitioner's  residence 
in  this  state  was  acquired  without  the 
animus  manendi  except  for  such  period  as 
would  permit  her  to  claim  a  right  to  file  a 
petition  under  our  Divorce  law,  or  if  the 
proofs  leave  the  question  of  the  bona-fides 
of  the  residence  in  this  respect  in  doubt, 
this  court  will  not  assume  jurisdiction  to 
dissolve  the  matrimonial  status. — Sweeney 
vs.  Sweeney,  17  Dick.  357. 

Where,  in  a  divorce,  it  appeared  that 
there  were  some  reasons  which  probably 
influenced  the  action  of  complainant  in 
moving  into  the  state  other  than  a  desire 
to  acquire  a  divorce  therein,  but  complain- 
ant and  her  mother  both  testified  at  their 
firsl  examination  that  their  object  in  com- 
ing into  the  state  was  t"  enable  the  daughter 
to  procure  a  divorce,  and  a  year  later,  on 
re-examination,  complainant  stated  that  she 
was  informed  of  the  possibility  of  getting  a 
divorce  in  the  state  by  some  notices  she 
saw  in  the  newspaper  before  the  moving, 
and  that  she  and  her  mother  had  talked  of 
getting  a  divorce  prior  thereto,  the  evidence 
sufficiently  showed  that  the  principal  reason 
for  coming  into  the  state  was  that  a  divorce 
might  be  acquired  there. — Wallace  vs.  Wal- 
lace, 17  Dick.  509.     See  20  Id.  359. 

Where  a  complainant  in  divorce  has  been 
deserted  in  another  state,  and  moves  into 
New  Jersey  for  the  purpose  of  securing  a 
divorce  in  such  state,  she  acquires  no  domi- 
cile, such  as  to  give  the  courts  of  New  Jer- 
sey jurisdiction  where  no  service  is  had  on 
the  defendant  within  New  Jersey. — -Ibid. 

A  divorce  was  asked  on  the  ground  of 
desertion.  The  husband  left  the  wife  in 
Albany,  New  York,  where  they  were  then 
residing.  After  remaining  there  for  a  time, 
she  came  to  this  state,  with  the  purpose,  as 
she  testifies,  of  permanently  leaving  her  eld 
home  and  of  remaining  here  indefinitely. 
The  desertion  continued,  and  after  the  stat- 
utory  period  had  elapsed  she  filed  her  peti- 
tion   for    divorce.     HELD,    that   she    had 
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acquired  such  a  residence  as  is  required  by 
the  statute,  and,  under  the  testimony,  was 
entitled  to  the  divorce  prayed  for. — Tracy 
vs.  Tracy,  17  Dick.  807. 

Residence  is  acquired  by  living  in  a  cer- 
tain place  with  no  present  or  definite  inten- 
tion of  moving  therefrom.  The  place  where 
a  person  lives  is,  prima  facie,  taken  to  be 
his  residence  unless  facts  be  established  to 
the  contrary. — Ibid. 

Where  petition  is  made  for  an  absolute  di- 
vorce on  the  ground  of  desertion,  promptly 
upon  the  expiration  of  an  alleged  residence 
in  the  state  for  the  necessary  two  years,  and 
where  the  desertion  commenced  while  the 

applicant  was  a  resident  of  a  stale  whose 
laws  do  not  grant  an  absolute  divorce  on 
that  ground,  a  presumption  is  established 
against  the  existence  of  thai  sort  of  a  resi- 
dence necessary  to  give  jurisdiction  of  the 
matrimonial  status  of  the  complainant. — 
Hunter  vs.  Hunter.  19  Dick.  277. 

The  presumption  that  the  residence  has 
not  been  maintained  animo  manendi  may 
be  overthrown  by  an  affirmative  showing. 
either  that  the  petitioner  did  not  in  fact 
move  into  the  state  for  the  purpose  of  se- 
eming a  divorce  after  two  years,  or,  if 
that  was  the  motive,  that  there  was  also 
the  further  purpose  of  making  the  state  a 
permanent  residence,  regardless  of  the  out- 
come of  the  divorce  proceedings. — Ibid. 

The  presumption  that  the  residence  has 
not  been  maintained  animo  manendi  cannot 
Vie  removed  by  the  petitioner's  uncorrobo- 
rated testimony  as  to  her  motives,  and  a 
petitioner,  whose  testimony  on  that  point 
was  practically  unsupported  and  consisted 
largely  of  conclusions  of  law,  with  no  cross 
examination,  and  where  some  of  the  an- 
swers indicated  a  mental  reservation,  did 
not  prove  such  a  residence  as  to  give  the 
ci  lurt  jurisdiction. — Ibid. 

Where  the  proofs  in  an  action  for  divorce 
show  that  the  residence  of  the  complainant 
in  this  state  was  acquired  with  the  animus 
manendi,  corroborated  by  satisfactory  evi- 
dence as  to  such  intention  on  her  part  to 
reside  permanently  in  the  state,  her  avowal 
that  her  object  in  coming  into  the  -1  :i t i ■ 
was  to  obtain  a  divorce,  while  it  is  a  perti- 
nent fact  to  be  considered  in  determining 
the  bona-fides  of  her  residence,  is  neither  a 
controlling  circumstance  nor  a  bar  to  her 
right  to  obtain  a  divorce  under  our  statute. 
--Wallace  vs.  Wallace.  120  Dick.  359. 

A  decree  of  divorce,  made  in  a  cause  where 
the  defendant  was  not  within  the  territorial 
jurisdiction  of  the  court,  and  was  not  served 
with  process  and  did  not  appear,  and  the 
complainant  had  no  domicile  within  the 
territorial  jurisdirtion  in  .ibcr.lutrh  void 
and  incapable  of  being  ratified  by  the  ac- 
quiescence of  the  defendant. — Watkinson 
vs.  Watkinson,  1  Rob.  142.     See  2  Sob.  632 


The  temporary  absence  from  tin-  state 
of  (.ne  domiciled  here  will  no1  he  held  a 
change  of  residence,  unless  the  factum  of 

residence    elsewhere   be    added    the   animus 
manendi,  for  a   domicile  ha    i 
acquired  continues  until  a  new  one  i-  act- 
ually acquired   animo  e1    facto. — Watkin-on 

vs.  Watkinson,  2  Rob.  632. 

Where  a  wife  >ue>  under  section  20  of  the 
act  of  April  3d.  1902  (Pamph.  I...  1902,  p. 
508),  and  neither  of  the  parties  was  a  resi- 
dent of  this  state  when  the  bill  was  filed, 
and  tin-  matrimonial  domicile  wa 
the  state  at  the  time  of  the  neglect  com- 
plained of,  the  court  ha-  not  jurisdiction 
of  the  suit. — Dithmar  vs.  Dithmar,  2  Rob. 
533. 

Petitioner,  a  resident  of  New  York,  where 
she  was  employed,  and  also  where  her 
mi  >t  her  resided,  was  deserted  by  her  husband 
there  in  1891.  She  continued  to  live  in 
New  York  for  eleven  years,  when  she  went 
to  New  Jersey,  and  boarded  with  a  friend 
of  her  mother's;  retaining  her  position  in 
New  York,  and  living  in  New  Jersey  at 
night;  spending  her  Sundays  and  holidays 
with  her  mother,  in  New  York.  She 
testified  that  she  had  endeavored  unsuc- 
cessfully to  induce  her  mother  to  move  to 
New  Jersey,  and  that  she  did  not  come  to 
New  Jersey  for  the  purpose  of  obtaining  a 
divorce,  but  to  be  nearer  her  work.  There 
was  no  evidence  that  she  had  made  any 
friends  or  acquaintances  in  New  Jersey 
during  her  two  year-'  n-idence,  on  the 
expiration  of  which  she  brought  suit  for 
divorce  on  the  ground  of  desertion,  which 
she  could  not  have  obtained  in  New  York. 
HELD,  insufficient  to  establish  that  peti- 
tioner was  a  bona-tiile  resident  of  the  state, 
sufficient  to  entitle  her  to  a  decree. — Mason 
\  -.  .Mason,  3  Rob.  292. 


III.  PRACTICE  IN  GENERAL. 

1.  Effect  of  Decree. 

A  recital  in  a  decree  of  divorce  rendered 
by  a  court  of  another  state,  that  the  peti- 
tioner was  a  resident  of  that  state  for  the 
statutory  period,  is  conclusive  in  New  Jer- 
sey, not  only  as  to  the  period  of  citizenship 
but  as  to  the  fact  of  petitioner's  domicile 
in  the  other  state. — Magowan  vs.  Magowan, 
12  Dick.  195.     See  Id.  322. 

In  an  action  by  a  wife  to  declare  a  decree 
of  divorce  rendered  against  her  in  another 
state  void  and  for  maintenance,  the  only 
charge  of  fraud  was  that  there  was  an 
agreement  for  separation  obtained  from  her 
by  duress  and  fraud  and  that  she  was 
induced  to  withdraw-  her  defence  by  duress 
and  false  representation.  The  evidence 
showed  no  agreement  to  withdraw  such 
defence.  After  the  execution  of  the  agree- 
ment for  separation  the  wife  allowed  a  de- 
cree  to  go  against  her  by  default,  and  there 


DIVORCE,  III. 


Practice  in  General. 


was  no  duress  that  prevented  her  from  con- 
tinuing her  defence.  HELD,  that  the  de- 
cree above  referred  to  must,  in  this  suit,  be 
regarded  as  a  valid  judgment. — Ibid. 

Where  the  plaintiff  in  a  suit  for  divorce 
is  required  by  statute  to  have  been  a  bona- 
fide  resident  of  the  state  in  which  his  suit 
is  brought  for  a  fixed  period  of  time,  in  order 
to  enable  him  to  maintain  his  suit,  the 
ascertainment  by  the  court  of  the  fact  of 
such  residence  necessarily  precedes  a  con- 
sideration of  the  merits  of  the  case,  and  the 
determination  of  that  question  by  the  court 
is  final,  not  only  in  the  courts  of  that  state 
but  in  every  other  jurisdiction  where  the 
validity  of  the  judgment  comes  in  question, 
unless  such  determination  has  been  pro- 
cured by  fraud.  When,  however,  the  ad- 
judication has  been  procured  by  fraud  it  is 
without  extra  territorial  effect,  and  the 
judgment  will  be  treated  as  void  in  the 
courts  of  a  sister  state. — Magowan  vs.  Ma- 
gowan,  12  Dick.  322. 

A  decree  of  divorce  obtained  in  another 
state  upon  a  false  allegation  of  domicile 
therein,  will  be  treated  as  void  here  on  the 
ground  of  fraud. — Streitwolf  vs.  Streitwolf, 
13  Dick.  563. 

Interstate  comity  requires  that  a  decree  of 
divorce  pronounced  by  a  court  of  the  state 
in  which  the  complainant  is  domiciled, 
and  which  has  jurisdiction  of  the  subject 
matter  of  the  suit,  shall,  in  the  absence  of 
fraud,  be  given  full  force  and  effect  within 
the  jurisdiction  of  a  sister  state,  notwith- 
standing that  the  defendant  does  not  reside 
within  the  jurisdiction  of  the  court  which 
pronounced  the  decree  and  has  not  been 
served  with  process  therein ;  provided,  that 
a  substituted  service  has  been  made  in  ac- 
cordance with  the  provisions  of  the  statute 
of  that  state  and  that  actual  notice  of  the 
pendency  of  the  suit  has  been  given  to  the 
defendant  and  a  reasonable  opportunity 
afforded  to  put  in  a  defence  thereto;  and 
provided  further,  that  the  ground  upon 
which  the  decree  rests  is  one  which  the 
public  policy  of  the  state  in  which  it  is  sought 
to  be  enforced  recognizes  as  a  sufficient 
cause  for  divorce. — Felt  vs.  Felt,  14  Dick. 
606. 

The  general  rule  is  that  no  vested  interest, 
as  between  husband  and  wife,  is  disturbed 
by  a  decree  of  divorce  unless  the  instrument 
under  which  the  vesting  arose  provides 
therefor. — Buttlar  vs.  Buttlar,  1  Rob.  136. 
A.  Id  729. 

A  decree  of  divorce  against  a  defendant 
wife,  who  does  not  reside  within  the  jurisdic- 
tion and  who  does  not  appear,  based  upon 
her  adultery,  which  had  been  fully  and 
completely  condoned  by  the  husband,  but 
which  condonement  was  concealed  from  the 
master,  will  be  set  aside  on  a  bill  of  review 
by  the  wife. — Watkinson  vs.  Watkinson,  1 
Rob.  142.     See  2  Rob.  632. 


A  divorce  decree  granted  in  another  state 
of  the  United  States  will  not  be  recognized 
in  this  state  if  it  appears  that  in  applying 
for  such  divorce  the  applicant  fraudulently 
misstated  or  suppressed  facts  within  his 
knowledge  which  would,  if  the  truth  were 
known  and  disclosed,  have  adversely  af- 
fected the  judgment  rendered,  or  if  it 
appears  that  the  applicant  knew  where  the 
defendant  resided,  and  yet  no  actual  notice 
of  the  pendency  of  such  suit  was  given  to 
such  defendant. — Davenport  vs.  Davenport, 
1  Rob.  320. 

2.  Bill  of  Review. 

Complainant,  defendant's  divorced  wife, 
was  an  illiterate  person,  very  poor,  and  had 
two  children  to  support.  It  appeared  that 
she  employed  three  different  attorneys  at 
different  times  after  her  husband  had  ob- 
tained a  divorce  from  her  for  adultery,  to 
obtain  some  redress  because  the  husband, 
while  the  bill  was  pending,  had  exercised 
marital  rights.  HELD,  that,  under  these 
circumstances,  she  exercised  reasonable 
diligence  in  filing  her  bill  of  review  in  less 
than  a  year  after  the  decree  was  signed, 
though  the  husband  had  in  the  meantime 
contracted  another  marriage. — Clayton  vs. 
Clayton,  14  Dick.  310. 

A  decree  of  divorce  against  a  defendant 
wife,  who  does  not  reside  within  the  juris- 
diction and  who  does  not  appear,  based  upon 
her  adultery,  which  had  been  fully  and  com- 
pletely condoned  by  the  husband,  but  which 
condonement  was  concealed  from  the  master, 
will  be  set  aside  on  a  bill  of  review  by  the 
wife. — Watkinson  vs.  Watkinson,  1  Rob. 
142.    See  2  Rob.  632. 

A  delay  of  about  four  years  in  bringing  a 
bill  to  review  a  decree  of  divorce  held  not  to 
be  fatal  where  the  wife  was  poor,  in  ill 
health  and  ignorant  of  her  rights,  and  no 
copy  of  the  decree  had  been  served  upon  her 
or  other  positive  information  brought  home 
to  her  until  more  than  a  year  after  the 
decree  was  entered. — Ibid. 

3.  Contempt. 

Where  defendant  fiad  been  enjoined  from 
procuring  a  divorce,  and  had  notice  no 
matter  how  obtained,  that  the  injunction 
had  been  issued,  he  is  liable  for  contempt 
for  violating  it  to  the  same  extent  as  if  it 
had  actually  been  served  on  him  in  writing. 
— Kempson  vs.  Kempson,  16  Dick.  303. 

Plaintiff,  after  obtaining  an  injunction 
restraining  her  husband  from  procuring  a 
divorce,  took  charge  of  a  business,  the  stock 
of  which  stood  in  her  name,  notifying  per- 
sons of  such  change  by  advertisement,  but 
he  induced  her  to  return  it  to  him,  so  that  it 
could  be  properly  managed,  at  the  same 
time  inducing  her  to  sign  papers  giving 
him  charge  of  the  business.     One  of  these, 


DIVORCE,  III. 


Practice  in  General. 


which  she  supposed  pertained  only  to  the 
business,  directed  her  attorney  to  ceasi  all 
lawsuits  against  defendant.    On  receiving 

a  letter  the  next  day  from  her  attorney 
regarding  the  matter,  she  revoked  tin- 
letter  by  telegram.  Plaintiff  also,  at  de- 
fendant's dictation,  wrote  to  an  attorney 
in  North  Dakota,  where  the  divorce  action 
was  pending,  who  had  voluntarily  written 
to  her  advising  an  appearance,  directing 
him  to  appear  for  her,  but  two  days  later 
she  revoked  the  authority,  and  he  did  not 
appear.  Defendant  promised  to  drop  tin' 
divorce  proceedings  and  cease  his  attention 
to  a  clerk  in  his  office,  and  then  resumed  his 
former  relations  with  his  wife,  living  with 
her  as  much  as  he  had  previously,  for  several 
months,  and  up  to  almost  the  time  of  pro- 
curing a  divorce.  HELD,  that  the  de- 
fendant by  procuring  a  divorce  was  guilty 
of  contempt. — Ibid. 

Where  an  injunction  had  issued  restrain- 
ing a  resident  of  New  Jersey  from  procuring 
a  divorce  in  North  Dakota,  which  lie  had 
violated  by  procuring  the  divorce,  plaintiff, 
bv    accepting    the-   weekly    alimony   ordered 

by  the  decree  for  several  months,  and  en- 
dorsing tin-  checks  therefore  drawn  by 
defendant,  on  which  was  written  "In  ac- 
cordance with  decree  of  divorce  of  North 
Dakota."  during  which  time  he  was  without 
tin'  slate,  and  by  delaying  for  several  months 
to  prosecute  for  the  contempt,  did  not  ratify 
the  divorce,  and  estop  herself  from  the  right 
to  prosecute,  since  the  money  received  was 
no  more  than  she  was  entitled  to  as  the  wife 
of  defendant,  and  he.  having  married  again 
before  any  of  the  payments  were  made,  had 
not  changed  his  position  on  the  strength  of 
her  conduct. — Ibid. 

Where  defendant,  in  New  Jersey,  was  en- 
joined from  procuring  a  divorce  in  North 
Dakota,  but  in  defiance  of  the  injunction 
procured  the  divorce  and  married  again, 
he  will  be  compelled,  in  contempt  proceed- 
ings, to  pay  a  fine  to  the  state,  and  to  take 
proper  measures  to  undo  the  contemptuous 
aet  by  having  the  decree  opened  and  set 
aside. — Ibid. 

A  court  of  equity  should  not  command 
a  defendant  to  do  what  he  plainly  has  not 
power  to  do. — Kempson  vs.  Kempson,  18 
Dick.  783. 

On  such  a  bill  filed  by  the  wife,  an  injunc- 
tion to  stay  the  prosecution  of  the  foreign 
suit  was  served  on  the  husband  personally 
in  New  York  before  he  had  been  brought 
into  court  by  appearance,  service  of  sub- 
poena or  publication  of  notice.  HELD,  that 
he  was  bound  to  obey  the  injunction  and 
was  punishable  for  disobedience. — Ibid. 

A  petition  for  divorce  on  the  ground  of 
adultery  was  met  by  an  answer  denying  the 
charge,  with  a  cross  petition  for  divorce  on 
the  ground  of  desertion,  which  was  met  by 
an  answer  denying  desertion.  The  cause 
was  referred  to  a  vice-chancellor.     He  tried 


i  hi  i  ue  made  on  the  oi  iginal  petition  lir.^t' 
and  m  ached  the  conclu  ion  that  the  charge 

I  hei  [in  made  was  pro's  ed,  and  hi 
a  decree  thereon.  A  day  had  been  fixed 
for  the  hearing  of  the  issue  on  the  cross 
petition,  but  the  conclusion  upon  the  other 
i»ue  had  been  announced  before  the  arrival 
of  that  day.  The  cross  petitioner  then 
moved  the  vice-chancellor  to  proceed  to 
the  trial  of  the  other  issue.  There  was 
practically  a  motion  for  rehearing.  It  was 
refused.  HELD,  that  the  circumstances 
ill  close  no  injury  which  may  be  relieved 
on  an  appeal  and  present  no  mound  for  the 
intervention  of  the  chanflellor. — Gregory  vs. 
Gregory,  1  Rob.  7. 

4.  Cross=bill  By  \on=resident. 

A  complainant  had  been  ■,  resident  of  the 
state  for  two  year.-,  and  defendant,  a  non- 
resident, filed  a  cross  complaint  seeking 
divorce  on  the  ground  of  desertion.  Com- 
plainant refused  to  move  a  hearing  on  his 
bill  and  it  was  dismissed.  Hid. I),  that  the 
defendant  was  not  deprived  of  her  right  to 

relief  on  the  cross-bill,  one  of  the  parties 
being  a  resident. — Allele  vs.  Abele,  17  Dick. 
044. 

5.  Service  on  Non=resident. 

Defendant  had  left  the  state  with  intent 
to  remain  away  for  an  indefinite  time,  and 
his  father's  residence  was  not  his  actual 
place  of  abode  at  the  time  of  the  service  of 
the  subpoena,  and  service  could  not  legally 
be  made  by  leaving  it  at  such  residence. — 
ll.ivey  vs.  Hervey,  11  Dick.  166. 

A  suit  for  maintenance  involves  the  mar- 
riage status,  and  where  the  domicile  of  both 
parties  is  within  the  state,  and  defendant  is 
temporarily  absent,  and  has  no  place  of 
abode  within  the  state,  the  court  acquires 
jurisdiction,  upon  service  of  process  by 
publication,  to  pronounce  a  decree  for  pay- 
ment of  maintenance  out  of  his  property 
within  the  state,  based  upon  the  domicile 
of  both  parties  and  its  control  over  the 
status  by  reason  thereof.  On  the  state  of 
fart-  shown.  HELD,  that  at  the  time  of 
the  filing  of  the  bill  and  of  the  sendee  of 
the  subpoena  and  notices  the  legal  domicile 
of  defendant,  for  the  purposes  of  jurisdiction 
in  the  suit,  was  in  New  Jersey. — Ibid. 

Chancery  rule  59  requires  inquiry  for 
residence  of  a  defendant  to  be  made  of 
defendant's  nearest  relatives,  if  known. 
HELD,  that  where  the  affidavit,  as  to  ser- 
vice,  only  shows  inquiry  of  complainant's 
relatives  and  it  does  not  appear  whether 
defendant  had  notice  in  fact,  the  service  is 
insufficient. — Barker  vs.  Barker.  IS  Dick. 
593. 

Gen.  Stat.,  p.  405,  sec.  172  requires  that 
when  a  defendant  is  not  within  the  state,  a 
copy  of  the  notice  of  the  order  to  appear 
shall  be  mailed  "prepaid."     HELD,   that 
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where  it  does  not  appear  from  the  papers 
in  the  cause  that  the  defendant  has  received 
notice,  and  the  affidavit  of  substituted  ser- 
vice does  not  show  prepayment,  the  service 
is  insufficient. — Ibid. 

Inquiry  is  not  shown  to  be  within  the  pur- 
view of  the  fifty-third  rule  of  this  court,  by 
the  filing  of  solicitor's  affidavit  that  he  has 
inquired  of  the  complainant  or  petitioner, 
who  furnished  the  description  subsequently 
delivered  to  the  sheriff. — Challender  vs. 
Challender,  20  Dick.  9. 

In  proceedings  under  section  24,  notice  of 
the  inception  of  such  proceedings  is  jurisdic- 
tional and  must  be  served  within  the  state, 
unless  the  parent  waives  notice  by  appearing 
and  submitting  himself  to  the  jurisdiction 
of  the  court.— White  vs.  White,  20  Dick  741. 

But  where  jurisdiction  has  once  been 
acquired  over  his  person,  and  a  decree  has 
been  made  establishing  the  parental  duty  of 
maintenance,  and  requiring  payment  of  a 
weekly  allowance,  at  the  same  time  reserving 
for  future  determination  the  question  of  an 
increase  in  the  amount  of  the  allowance, 
notice  of  further  proceedings  intended  to 
be  made  the  basis  of  such  an  increase  may 
be  given  in  such  manner  as  the  chancellor 
in  his  discretion  sees  fit.  Where  personal 
notice  is  prescribed,  it  is  immaterial  whether 
it  be  served  within  or  without  this  state. — 
Ibid. 

Proceedings  taken  to  increase  the  amount 
of  the  allowance  are  merely  a  continuation 
of  the  proceedings  in  which  the  parental 
duty  became  fixed.  Service  outside  of  the 
confines  of  this  state  of  notice  of  proceedings 
for  an  increase  of  the  allowance  is  not  an 
invasion  of  the  provisions  contained  in  the 
fourteenth  amendment  of  the  constitution 
of  the  United  States,  that  no  person  shall  be 
deprived  of  property  without  due  process  of 
law.  Such  service  of  the  notice  is  itself 
"due  process  of  law." — Ibid. 

Where  the  original  petition  in  a  divorce 
suit  failed  to  show  jurisdiction  by  not  stat- 
ing that  petitioner  had  lived  in  the  state  for 
two  years  next  before  the  petition  was  filed, 
and  no  process  was  taken  out  on  the  amend- 
ed petition  and  defendant  had  no  notice  of 
it,  but  there  was  a  reference  and  a  master's 
report,  petitioner  may  either  take  an  order 
on  defendant  to  show  cause  why  a  decree 
should  not  be  entered  on  such  report,  where 
remedy  is  available  only  if  personal  service 
can  be  had  on  defendant,  or  may  issue  a  new 
citation,  and,  on  its  return  not  served,  take 
an  order  of  publication,  and  if  defendant 
dees  not  come  in  a  decree  may  be  had  on  the 
report. — Blauvelt  vs.  Blauvelt,  2  Rob.  59. 


6.  Before  Master. 

In  an  action  for  divorce  which  is  unde- 
fended, the  master  to  whom  the  matter  is 
referred  acts  as  a  judicial  officer  of  the  court 


and  should  require  the  examination  of  wit- 
nesses to  be  conducted  in  accord  with  the 
ordinary  rules  for  the  production  of  evidence 
in  judicial  proceedings;  if  he  discovers  an 
inclination  to  evade  disclosure  of  the  truth 
he  may,  because  of  the  interest  of  the  public 
in  proceedings  for  the  dissolution  of  marriage 
search  the  memory  and  conscience  of  the 
witness  by  leading  questions,  but  an  ex- 
amination, by  counsel  of  the  party  seeking 
divorce,  respecting  the  very  ground  relied 
on  for  relief  by  questions  of  a  suggestive  and 
leading  character,  should  be  restrained  by 
the  master  and  evidence  thus  elicited  should 
be  accorded  but  little,  if  any,  weight  in  mak- 
ing up  Iris  conclusion. — Seelev  vs.  Seeley,  19 
Dick.  1. 

7.  Ne-exeat. 

One  against  whom  a  writ  of  ne-exeat  has 
issued  may,  at  any  time,  move  for  a  dis- 
charge of  affidavits,  and  the  court  may  make 
the  discharge  on  any  ground  which  shows 
that  the  writ  should  not  have  been  granted. 
— Dithmar  vs.  Dithmar,  2  Rob.  533. 

8.  Proof  of  Inquiry  under  Rule  53. 

Inquiry  is  not  shown  to  be  within  the  pur- 
view of  the  fifty-third  rule  of  this  court,  by 
the  filing  of  solicitor's  affidavit  that  he  has 
inquired  of  the  complainant  or  petitioner, 
who  furnished  the  description  subsequently 
delivered  to  the  sheriff. — Challender  vs. 
Challender.  20  Dick.  9. 


IV.  MAINTENANCE. 
1 .  Right  of  Divorced  Wife  to. 

A  divorced  wife  cannot  maintain  an  action 
for  maintenance  against  her  former  husband. 
— Magowan  vs.  Magowan,  12  Dick.  195 
See  Id.  322. 

2.  Jurisdiction. 

To  the  effectual  initiation  of  a  suit  brought 
in  the  court  of  chancery  by  a  wife  against  a 
husband  for  maintenance  under  the  twen- 
tieth section  of  the  act  concerning  divorce, 
two  things  are  necessary — jurisdiction  of 
the  subject  matter  of  the  controversy  and 
jurisdiction  of  the  person  of  the  defendant. — 
Hervey  vs.  Hervey,  11  Dick.  424. 

The  method  by  which  the  state  has  author- 
ized the  court  of  chancer}'  to  acquire  juris- 
diction of  the  person  of  the  defendant  in  a 
suit  brought  under  said  twentieth)  section  is 
that  prescribed  by  the  act  respecting  the 
court  of  chancery. — Ibid. 

The  subpoena  was  served  neither  by  de- 
livering a  copy  personally  to  the  defendant 
nor  by  leaving  a  copy  at  his  dwelling  house 
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or  usual  place  of  abode,  but,  after  he  had 
departed  from  the  state  without  intention 
of  returning,  by  leaving  a  copy  at  his  former 
place  of  abode.  No  step  was  taken  to  serve 
the  defendant  as  a  non-resident  by  publica- 
tion and  notice.  HELD,  (1)  that  the  ser- 
vice of  the  subpcena  was  void;  (2)  that 
because  the  service  of  the  subpcena  was 
void,  the  court  did  not  acquire  jurisdiction 
of  the  person  of  the  defendant;  (3)  that 
since  the  court  did  not  acquire  jurisdiction 
of  the  person  of  the  defendant,  orders  and 
proceedings  made  and  taken  in  the  suit  did 
not  bind  him,  and,  on  his  application,  made 
under  special  appearance  entered  for  that 
purpose,  must  be  set  aside. — Ibid. 

A  suit  for  maintenance  involves  the  mar- 
riage status,  and  where  the  domici'e  of  both 
parties  is  within  the  state,  and  defendant  is 
temporarily  absent,  and  has  no  place  of 
abode  within  the  state,  the  court  acquires 
jurisdiction,  upon  service  of  process  by 
publication,  to  pronounce  a  decree  for  pay- 
ment of  maintenance  out  of  his  property 
within  the  state,  based  upon  the  domicile 
of  both  parties  and  its  control  over  the 
status  by  reason  thereof.  On  the  state  of 
facts  shown.  HELD,  that  at  the  time  of 
the  filing  of  the  bill  and  of  the  service  of  the 
subpoena  and  notices  the  legal  domicile  of 
defendant,  for  the  purposes  of  jurisdiction  in 
the  suit,  was  in  New  Jersey. — Ibid. 

This  court  has  no  jurisdiction,  under  its 
general  equity  powers,  to  make  a  decree  for 
the-  support  of  a  wife  because  of  her  hus- 
band's failure  to  maintain  her. — Margarum 
vs.  Margarum,  12  Dick.  249. 

To  give  this  court  jurisdiction  to  decree 
such  support,  under  section  20  of  the  Divorce 
act  (Gen.  Stat.,  p.  1270),  there  must  be  an 
abandonment  of  the  wife  by  the  husband, 
or  separation  from  her  by  his  voluntary  act, 
or  circumstances  equivalent  thereto,  and 
also  a  neglect  or  refusal  on  his  part  to  support 
her.  Both  these  conditions  must  exist  to 
give  this  court  jurisdiction. — Ibid. 

Under  sections  23  and  24  of  "An  act  con- 
cerning divorces,"  approved  March  27th, 
1S74  (Gen.  Stat.,  p.  1271),  the  court  of  chan- 
cery in  making  a  decree  for  the  maintenance 
of  children  of  divorced  parents,  after  a  di- 
vorce decreed  in  another  state,  may  reserve 
in  the  decree  the  power  to  increase  or  de- 
crease the  amount  of  the  allowance  for  such 
maintenance  from  time  to  time  thereafter  as 
circumstances  may  require  — White  vs. 
White,  20  Dick.  741. 

A  decree  establishing  the  parental  duty 
and  providing  for  stated  weekly  payments 
for  a  tirfle,  reserving  the  question  of  the 
amount  of  future  payments,  does  not  dis- 
miss the  parent  from  the  jurisdiction.  It 
is  not  within  his  power  to  evade  the  full  per- 
formance of  the  decree  by  absenting  himself 
from  the  state  or  changing  his  legal  domicile. 
—Ibid. 


Where  a  wife  sues  under  section  20  of  the 
act  of  April  3d,  1902  (Pamph.  L.,  1902,  p 
508),  and  neither  of  the  parties  was  a  resi- 
dent of  his  state  when  the  bill  was  filed, 
and  the  matrimonial  domicile  was  not  in  the 
state  at  the  time  of  the  neglect  complained 
of,  the  court  has  not  jurisdiction  of  the  suit 
— Dithmar  vs.  Dithmar,  2  Rob.  533. 

3.  Under  Articles  of  Separation. 

Where,  by  articles  of  separation,  a  hus- 
band covenants  to  pay  his  wife  a  certain 
sum  per  month  for  her  support  and  she 
agrees  to  accept  such  payments  in  satisfac- 
tion of  alimony,  she  may  maintain  action  in 
her  own  name  to  recover  past  due  sums. — 
Mockridge  vs.  Mockridge.  17  Dick.  570. 

4.  In  General. 

In  a  decree  of  divorce  at  the.suit  of  a  wife, 
there  may  be  an  allowance  for  the  mainten- 
ance of  a  minor  child  by  the  father. — Abele 
vs.  Abele,  17  Dick.  644. 

The  complainant  and  defendant  were 
formally  married,  and  entered  into  matri- 
monial relations  in  good  faith,  believing  that 
the  complainant  was  a  widow,  whereas  she 
had  a  former  husband  living;  but,  in  order 
to  place  the  legality  of  their  relations  beyond 
question,  the  complainant  procured  a  divorce 
from  her  lawful  husband,  after  which  the 
defendant,  in  the  presence  of  witnesses, 
assured  complainant  that  she  was  his  legal 
wife,  and  that  no  further  ceremony  was 
necessary,  and  thereby  induced  complainant, 
in  reliance  upon  such  representations,  to 
remain  with  him,  cohabiting  with  him  as  his 
wife  for  over  twenty  years.  HELD,  that 
the  relation  of  husband  and  wife  between 
them  began  when  the  decree  of  divorce  was 
obtained,  and  that  the  defendant  is  estopped 
to  deny  that  he  intended  to  enter  into  mar- 
riage relations  with  the  complainant. — 
Chamberlain  vs.  Chamberlain,  2  Rob.  414. 

When  a  man  and  a  woman  intend  to 
marry  and  live  together  as  husband  and  wife, 
but  their  intent  is  frustrated  by  the  exist- 
ence of  some  unknown  impediment,  when 
the  impediment  is  removed  and  it  is  shown 
that  the  same  intent  continues,  their  rela- 
tions are  lawful. — Chamberlain  vs.  Chamber- 
lain, 2  Rob.  736. 


V.  ALIMONY. 

1.  Pendente  Lite. 

In  a  suit  brought  by  a  wife  for  a  limited 
divorce  on  the  ground  of  extreme  cruelty, 
alimony  pendente  lite  was  awarded  her. 
She  subsequently  applied  for  additional 
alimony  pendente  lite  to  enable  her  to  meet 
the  expense  for  tuition  and  books  at  a  law 
school,  of  her  son,  then  in  his  twentieth  year, 
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who  lived  with  and  was  chiefly  supported 
by  her.  No  order  has  been  made  giving  the 
custody  of  the  son  to  either  parent.  The 
application  was  granted,  against  the  opposi- 
tion of  the  husband,  who  testified  that  he 
thought  his  son  unfitted  for  the  law,  and 
wished  him  to  go  into  business.  HELD, 
that  the  order  giving  .additional  alimony 
pendente  lite  to  enable  the  wife,  against  the 
judgment  of  her  husband,  to  secure  for  the 
son  a  professional  education,  should  be  re- 
versed.— Streitwolf  vs.  Streitwolf,  13  Dick. 
570. 

The  right  of  a  wife  to  support  pending  suit 
embraces  a  provision  for  the  suitable  main- 
tenance of  herself  and  of  children  who  are 
dependent  on  her,  including  the  expense  of 
ordinary  education,  but  will  not  be  ex- 
tended, against  the  opposition  or  without 
the  acquiescence  of  the  husband,  to  include 
the  cost  of  the  professional  training  of  a 
grown  up  son  not  in  the  custody  of  the  wife. 
—Ibid. 


2.  Modification  of  Decree  for. 

Although  a  decree  for  alimony  does  not 
reserve  to  the  parties  a  right  to  apply  for  a 
modification  of  the  amount  awarded  when 
the  circumstances  of  the  parties  have 
changed,  yet,  under  the  true  construction 
of  the  Divorce  act,  the  chancellor  may  en- 
tertain an  application  of  that  kind. — Rigney 
vs.  Rigney,  17  Dick.  8. 

Such  application  may  be  by  petition  in 
the  cause  and  must  be  supported  by  proof 
of  such  changed  circumstances  as  justify 
and  require  a  variation  of  the  amount  of 
alimony  allowed. — Ibid. 

A  defendant  who  resists  and  evades  the 
enforcement  of  the  decree  for  alimony  would 
not  be  permitted  to  procure  a  reduction  of 
the  amount  allowed  because  of  the  changed 
circumstances,  except  upon  performance  of 
the  decree  up  to  the  time  when  the  circum- 
stances are  shown  to  justify  reduction. — ■ 
Ibid. 

When  a  defendant  has  continued  to  resist 
the  enforcement  of  the  decree  up  to  the 
time  of  his  death,  the  court  will  not  enter- 
tain the  application  of  his  personal  repre- 
sentative for  a  reduction  of  the  alimony 
which  has  accrued. — Ibid. 


3.  Permanent. 

On  decree  of  divorce  for  a  wife  of  middle 
age  and  in  good  health,  and  in  great  part 
supporting  herself,  in  the  absence  of  any 
reason  showing  why  permanent  alimony 
should  be  allowed,  an  order  for  the  same 
shall  not  be  made. — Abele  vs.  Abele,  17 
Dick.  644. 


VI.  COLLUSION. 

Where  a  husband  petitioned  for  a  divorce 
for  desertion,  the  matrimonial  offence  hav- 
ing been  persisted  in  against  his  will  for 
more  than  four  years,  the  fact  that  the  wife, 
who  lived  in  New  York,  was  desirous  that 
the  divorce  be  granted,  and  voluntarily 
appeared  in  court,  but  made  no  defence, 
will  not  amount  to  collusion,  and  prevent 
the  granting  of  a  decree. — Pohlman  vs.  Pohl- 
iiK.ii,  15  Dick.  28. 

Evidence  in  a  divorce  suit  held  to  show 
that  the  petition  was  filed  by  the  petitioner 
in  collusion  with  her  husband  for  the  pur- 
pose of  dissolving  their  marriage  by  consent. 
—Griffiths  vs.  Griffiths,  3  Rob.  689.. 


VII.  CUSTODY  AND  MAINTENANCE 
OF  CHILDREN. 

The  custody  of  a  child  should  remain  with 
his  parents  irrespective  of  greater  benefits 
which  the  custody  of  another  might  secure 
for  him,  unless  the  character  of  the  parents 
or  the  environment  to  which  the  child  would 
in  their  charge  be  subjected,  is  such  as 
actually  to  endanger  his  life,  health,  morals 
or  permanent  happiness. — Girfin  vs.  Gas- 
coigne,  15  Dick.  256. 

The  burden  of  the  proof  showing  the  un- 
til ness  of  parents  to  have  the  custody  of 
their  children  is  upon  those  who  allege  it. — 
Ibid. 

Where,  on  divorce  at  the  suit  of  a  wife,  it 
appears  that  there  is  a  minor  daughter,  and 
that  the  father  has  been  content  to  live 
without  any  association  with  the  child  for 
six  years,  and  the  character  of  the  wife  is 
not  attacked,  the  wife  will  be  awarded  the 
custody  of  the  child,  the  father  having  the 
right  of  visitation. — Abele  vs.  Abele,  17 
Dick.  644. 

In  a  decree  of  divorce  at  the  suit  of  a  wife, 
there  may  be  an  allowance  for  the  mainten- 
ance of  a  minor  child  by  the  father. — Ibid. 

Under  proceedings  invoking  the  general 
power  of  the  chancellor  over  the  affairs  of 
infants  and  their  custody  during  minority, 
or  upon  habeas  corpus,  under  the  provisions 
of  section  12  of  the  "  Act  concerning  minors, 
their  adoption,  custody  and  maintenance" 
(Revision  of  1902)  (Pamph.  L.,  1902,  p.  259), 
the  chancellor  may,  by  decree  or  order, 
award  the  custody  of  an  infant  child  of 
parents  living  in  a  state  of  separation  with- 
out being  divorced,  to  one  of  them,  and  in- 
cidentally provide  for  the  access  of  the 
other  parent  to  the  child  under  proper  re- 
strictions. A  bill  filed  by  the  father  of  such 
a  child  against  the  mother  having  the  child 
in  her  custody,  not  seeking  a  decree  fixing 
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such  custody  or  making  the  child  a  party, 
but  only  asking  a  mandatory  injunction 
requiring  the  mother  to  permit  the  father 
to  have  access  to  the  child,  does  not  prop- 
erly invoke  the  jurisdiction  of  the  chancel- 
•jr.— Rossell  vs.  Rossell,'  19  Dick.  21. 

Where  a  wife  was  denied  a  divorce  on  her 
application  by  reason  of  the  fact  that  her 
husband's  •Ucged  desertion  was  in  pursu- 
ance of  a  wHfcten  agreement  for  separation, 
such  denial  4td  not  preclude  the  court  from 
entering  a  d««ree  relating  to  the  custody  "I 
the  children,  which  the  wife  demanded  as  a 
part  of  the  relief  prayed  in  her  bill. — Power 
vs.  Power,  20  Dick.  93.     See  21  Id.  320. 

Where,  in  a  suit  for  divorce,  the  husband 
answered  the  bill,  and  made  no  objection  on 
the  ground  that  it  was  multifarious,  the 
wife  was  not  subsequently  entitled,  on  the 
court's  denying  her  a  divorce,  to  object  to 
an  order  affecting  the  custody  of  the  chil- 
dren, on  the  ground  thai  the  bill,  in  so  far  as 
it  purported  to  give  the  court  jurisdiction 
of  the  children,  was  multifarious. — Ibid. 

It  is  not  necessary,  in  an  action  for  divorce, 
to  entitle  the  court  to  award  the  custody  of 
the  children  of  the  parties,  thai  such 
children  should  be  brought  personally  into 
court  by  writ  of  habeas  corpus  or  otherwise. 
—Ibid. 

Where  a  separation  agreement  between 
a  husband  and  wife,  residing  in  New  Jersey, 
provided  that  the  wife  should  have  the 
custody  of  a  child  until  he  should  arrive  at 
the  age  of  seven  years,  and  until  such  time 
as  the  instrument  should  be  altered,  and. 
if  an  agreement  for  alteration  could  not  be 
made,  the  parties  would  answer  in  any  court 
having  jurisdiction  on  any  issue  relating 
to  the  future  control  of  such  child,  and  the 
wife  thereafter  took  the  child  into  another 
state,  and  there  resided  until  she  voluntarily 
brought  suit  in  New  Jersey  for  a  divorce,  in 
which  she  prayed  to  be  adjudged  the  custody 
of  the  child,  the  child's  domicile  in  New- 
Jersey  was  not  changed,  and  the  court  had 
jurisdiction  to  award  its  custody  to  the 
husband  on  its  appearing  that  such  disposi- 
tion would  be  for  the  child's  benefit. — Ibid. 

Under  sections  23  and  24  of  "  An  act  con- 
cerning divorces,"  approved  March  27th, 
1874  (Gen.  Stat.,  p.  1271),  the  court  of 
chancery,  in  making  a  decree  for  the  main- 
tenance of  children  of  divorced  parents, 
after  a  divorce  decreed  in  another  state, 
may  reserve  in  the  decree  the  power  to  in- 
crease or  decrease  the  amount  of  the  allow- 
ance for  such  maintenance  from  time  there- 
after as  circumstances  may  require. — White 
vs.  White,  20  Dick  741. 

A  decree  establishing  the  parental  duty 
and  providing  for  stated  weekly  payments 
for  a  time,  reserving  the  question  of  the 
amount  of  future  payments,  does  not  dis- 
miss the  parent  from  the  jurisdiction.     It 


is  not  within  his  power  to  evade  the  full 
performance  of  the  decree  by  absenting 
himself  from  the  state  or  changing  his  legal 
domicile. — Ibid. 

Under  the  circumstances  of  this  case,  a 
divorce  being  granted,  because  of  desertion 
by  the  husband,  the  custody  of  two  children, 
one  tell  years  old  and  the  other  five,  was 
awarded  to  the  wife. — Power  vs.  Power,  21 
Dick.  320. 

The  mother  of  a  child  died  when  she  was 
three  months  old.  The  child,  who  was 
sickly,  was  committed  by  her  father  to  the 
custody  of  her  mother's  parents,  with  whom 
she  has  remained  until  now,  her  father  con- 
tributing nothing  to  her  support.  Having 
married  again,  he  asks  that  his  child,  now 
nine  years  old,  be  restored  to  him.  It  ap- 
pearing that  he  is  a  man  of  good  habits;  that 
he  has  steady  employment,  that  the  lives 
and  means  of  support  of  the  grandparents 
are  precarious  and  that  their  income  is  in- 
adequate to  the  proper  care  and  nourish- 
ment of  the  child.  HELD,  that  it  was  for 
her  welfare  thai  she  should  be  restore,!  to 
him.— Titus  vs.  McGloskey,  1  Rob.  709. 


VIII.  ANNULMENT   OF   MARRIAGE. 

1.  For  Fraud. 

An  explicit  statement  by  a  man  about  to 
be  married  that  he  was  not  afflicted  by  the 
loathsome  disease  called  syphilis,  made  when 
it  was  his  duty  to  tell  the  truth,  and  know- 
ingly false,  is  such  a  fraudulent  representa- 
tion as  effects  an  essential  of  the  marital 
relation. — Crane  vs.  Crane,  17  Dick  21. 

A  decree  in  such  a  case  should  not  be 
made  upon  the  uncorroborated  evidence  of 
the  complainant. — Ibid. 

The  jurisdiction  of  the  court  of  chancery 
to  decree  the  annulment  of  a  marriage  on 
the  ground  of  fraud  is  confined  to  cases  of 
fraud  which  affect  the  essentials  of  marriage, 
and  will  not  be  exercised  if  a  decree  of  annul- 
ment will  violate  public  policv. — Boehs  vs. 
Hanger.  3  Rob.  10. 

The  parties  to  this  suit  were  legally  mar- 
ried and  lived  together  as  husband  and  wife 
for  about  one  year,  when  complainant  left 
defendant  because  he  failed  to  support  her. 
Before  the  marriage  defendant  falsely 
stated  to  complainant  and  to  the  justice  of 
the  peace  who  performed  the  ceremony  that 
he  had  never  been  previously  married.  In 
fact,  he  had  been  married  previously  and 
had  been  divorced  from  his  wife,  who  was 
still  living.  HELD,  that  the  false  state- 
ment did  not  affect  any  essential  of  marriage, 
for  the  parties  were  competent  to  marry; 
their  cohabitation  when  married,  was  within 
the  law,  and  children,  if  begotten  of  the 
marriage,  would  be  legitimate. — Ibid. 
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Complainant  is  a  member  of  a  church, 
one  of  the  tenets  of  which  is  that  a  marriage 
cannot  be  dissolved  except  by  the  death  of 
one  of  the  contracting  parties,  and  that  a 
marriage  with  a  divorced  person,  the  other 
party  to  the  divorce  being  yet  living,  is  in- 
valid and  cohabitation  therein  is  sin. 
HELD,  that  although  complainant  may 
have  been  misled  by  the  false  statement 
and  induced  to  infer  that  defendant  could 
not  be  a  divorced  person,  the  marriage, 
being  valid  by  the  law  of  the  land,  should 
not  be  annulled  because  it  is  claimed  to  be 
invalid  by  the  law  of  a  church. — Ibid. 

2.  Duress. 

The  jurisdiction  of  the  court  of  chancery 
to  annul  a  marriage  for  duress  is  not  derived 
from  the  divorce  statute  nor  limited  by  its 
terms  as  to  residence,  &c,  but  is  based  on 
the  inherent  and  general  jurisdiction  of  that 
court  over  questions  arising  out  of  contract. 
— Avakian  vs.  Avakian,  3  Rob.  89.  A.  Id. 
834. 

The  court  of  chancery  of  New  Jersey  has 
jurisdiction  to  annul  on  the  ground  of  duress 
a  marriage  solemnized  in  England  between 
a  resident  of  Massachusetts  and  an  Armenian 
who  at  the  time  the  marriage  was  per- 
formed was  on  her  way  to  New  Jersey  to 
take  up  her  residence  there,  where  the  bill 
was  brought  by  the  latter  after  having  re- 
sided a  short  time  in  New  Jersey,  and  per- 
sona] service  within  the  state  was  had  on 
the  defendant. — Ibid. 

Evidence  HELD  to  show  that  a  marriage 
contract  between  an  Armenian  girl  fourteen 
years  of  age  and  another  Armenian  fifty- 
five  years  of  age,  and  devoid  of  physical  or 
other  attractions,  solemnized  in  a  strange 
country,  where  the  girl  was  without  friends 
or  money,  was  procured  through  duress  of 
the  man  practiced  on  the  girl. — Ibid. 

Subsequent  cohabitation  does  not  validate 
a  contract  of  marriage  entered  into  through 
duress,  where  it  is  submitted  in  while  the 
duress  is  still  operative,  especially  in  the 
absence  of  issue. — Ibid. 


IX.  PROPERTY  AFFECTED  BY. 

A  husband  and  wife,  having  an  estate 
in  lands  by  the  entirety  and  living  separately 
and  having  entered  into  an  agreement 
whereby  the  husband  was  to  receive  all  the 
rents  and  profits  in  consideration  of  his 
paying  the  wife  a  certain  sum  each  month, 
were  divorced  from  the  bonds  of  matrimony 
by  a  competent  decree.  HELD,  that  the 
result  of  the  decree  of  divorce  was  to  change 
the  estate  to  a  tenancy  in  common,  and  the 
agreement  for  support  was  no  defence  by 
the  divorced  wife  against  a  suit  by  the 
husband  for  partition  of  the  premises. — 
Buttlar  vs.  Buttlar,  1  Rob.  136.  A.  Id.  729 
and  63  -4^.  1118. 


The  general  rule  is  that  no  vested  interest, 
as  between  husband  and  wife,  is  disturbed 
by  a  decree  of  divorce  unless  the  instrument 
under  which  the  vesting  arose  provides 
therefor. — Ibid. 


DOCKETING  OF  JUDGMENTS. 

Cross    References.       District    Courts; 
Judgments;    Justices  Courts. 

A  court  of  common  pleas  has  power,  sub- 
ject to  review  by  this  court  on  certiorari,  to 
vacate  the  docketing  of  any  judgment 
therein. — McLaughlin  vs.  Cross,  39  Vr.  599. 

The  act  of  March  22d,  1901  (Pamph.  L., 
p.  365),  so  far  as  it  attempts  to  validate 
defective  docketing  of  judgments  in  the 
courts  of  common  pleas,  is  ineffectual  as 
against  the  vested  rights  of  others  than  the, 
judgment  debtor. — Ibid. 


DOCTORS. 

See    Criminal    Law    and    Procedure; 

Osteopathy;  Pharmacy;  Physicians 

and  Surgeons. 


DOMICDLE. 

Cross  References.    Divorce ;  Residence. 

Decedent  was  a  marine  engineer,  and  in- 
vested all  of  his  earnings  in  property  in  New 
Jersey,  where  he  stayed  most  of  the  time 
when  on  shore,  and  where  his  wife  resided, 
but  he  also  had  a  room  and  spent  a  part  of 
his  time  in  New  Orleans.  In  1893  he  and 
his  wife  separated,  and  decedent  informed 
his  relatives  that  he  was  going  to  New  Or- 
leans until  he  could  make  enough  to  pay 
the  separation  expenses.  He  was  never 
taxed  in  New  Orleans,  and  refused  to  vote 
there  because  he  did  not  wish  to  become  a 
resident,  and  described  himself  in  deeds 
and  in  his  will  as  of  New  Jersey,  but  informed 
the  colored  woman  who  kept  house  for 
him  in  New  Orleans  that  he  would  buy  a 
lot  and  build  if  she  would  stay  with  him, 
but  failed  to  find  a  lot  to  suit  him,  and  in 
1897  returned  north.  HELD,  that  the 
evidence  was  not  sufficient  to  show  that 
decedent  ever  acquired  a  domicile  in  New 
Orleans. — Valentine  vs.  Valentine,  16  Dick. 
400. 

A  minor  may  not  change  the  domicile  at 
least   before    emancipation.     The    domicile 
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of  an  infant  follows  that  of  a  father.  After 
the  death  of  the  father  the  domicile  of  an 
unexnancipated  infant  generally  follows  thai 
of  a  mother.  HELD,  that  the  evidence  in 
this  case  shows  that  a  change  of  domicile 
of  the  mother  from  New  Jersey  to  Penn- 
sylvania, but  that  such  change  of  domicile 
was  only  temporary  for  the  purpose  of 
educating  her  daughter  and  no1  for  the 
purpose  of  making  it  her  permanent  home.- 
In  re  Russell,  Deceased,  26  N.  J.  L.  J.  334. 


DOWER. 

I.  DEVISE  IN  LIEU  OF,  AND  DIS= 
SENT. 

II.  INCIDENTAL  RIGHTS  AND  DU= 
TIES  OF  WIDOW. 

1.  Possession. 

2.  Redemption  of  Mortgaged 
Lands. 

3.  Liability  for  Debts  of  Dow  = 
ress. 

4.  Liability  for  Rent. 

5.  Gross  Sum  in  Lieu  of. 

III.  AS  AFFECTED  BY  HUSBAND'S 
CONVEYANCE. 

IV.  AS  AFFECTED  BY  LIENS. 
V.  ASSIGNMENT. 

VI.  PROPERTY  SUBJECT  TO. 
VII.  RELEASE  AND  CONVEYANCE. 


I.  DEVISE  IN  LIEU   OF,   AND   DIS= 
SENT. 

A  husband's  will  which  devises  and  l>e- 
queaths  real  and  personal  property,  not 
directly  to  his  widow,  but  to  an  executor  in 
trust  to  be  invested  on  bond  and  mortgage 
and  the  interest  to  be  paid  to  her  for  natural 
life  or  during  her  widowhood,  containing  a 
clause  expressing  that  the  bequest  is  thereby 
made  "to  be  by  her  received  in  lieu  of  her 
dower  in  my  estate,"  does  not  fall  under  the 
operation  of  section  16  of  our  General  Sta- 
tutes, page  1278,  respecting  the  filing  of  a 
written  dissent  by  the  widow,  and  her  right 
to  elect  to  take  under  such  will  is  neither 
controlled  nor  affected  by  the  statute. — Hill 
vs.  Hill,  33  Vr.  442. 


On  the  trial  of  an  action  of  ejectment 
brought  by  the  executor  against  the  widow 
'to  recover  possession  of  land  u  devised  it  is 
sufficient,  prima  facie  for  the  plaintiff,  in 
order  to  show  an  election  by  the  widow  to 
take  under  the  will,  to  prove  the  delivery 
of  possession  to  her  of  the  personal  property 
given  her  by  the  will,  and  the  payment  to 
and  acceptance  by  her  from  the  executor 
of  money  collected  from  a  tenant  for  the  rent 
of  a  portion  of  the  devised  premise's,  and  the 
burden  of  proof  then  rests  upon  the  defen- 
dant to  establish  either  that  she  did  not  in 
fact  accept  such  property  at  the  hands  of 
the  executor,  or,  if  she  did  that  she  had  not 
made  her  election  between  her  dower  and 
the  bequest  of  her  husband  fairly  and  under- 
standingly. — Ibid. 

The  judgment  against  the  widow  in  the 
action  at  law  will  not  estop  her  from  obtain- 
ing, in  a  court  of  equity,  relief  from  the  con- 
sequences of  such  an  election  by  her  upon 
her  rescinding  and  making  compensation 
by  restoring  the  property  received  by  her, 
or  upon  other  equitable  terms,  provided  that 
this  can  be  done  without  prejudice  to  the 
subsequently  acquired  rights  of  others. — 
Ibid. 

Where  testator,  after  having  devised  a 
life  estate  in  certain  real  property  to  his 
widow,  specifically  devised  the  residue 
thereof  "absolutely  and  in  fee,"  the  widow 
cannot  have  both  such  life  estate  and  dower, 
but  must  elect. — Cooper  vs.  Cooper,  1 1  Dick. 
48. 

A  power  and  direction  to  executors  to 
sell  and  convey,  giving  a  "good  and  suf- 
ficient deed"  implies  a  conveyance  by 
them  free  of  dower,  so  that  the  widow  would 
be  required  to  elect. — Ibid. 

The  fact  that  testator,  who  had  charged 
his  entire  estate  with  an  annuity  for  his 
widow,  provided  by  a  codicil  that  his 
daughter  should  have  the  proceeds  of  cer- 
tain property,  free  from  such  charge,  shows 
that  he  did  not  intend  that  the  widow  should 
have  dower  in  his  estate. — Ibid. 

A  widow  is  not  estopped  to  make  her  elec- 
tion to  take  dower  instead  of  benefits  under 
the  will,  by  having  accepted  certain  pay- 
ments on  account  of  an  annuity  provided, 
and  certain  articles  of  personalty  be- 
queathed to  her  by  the  will  of  her  deceased 
husband. — Ibid. 

Under  a  devise  of  specific  real  property  to 
testator's  executors,  "in  trust,  for  the  term 
of  one  year  (providing  my  wife  is  still  living 
and  remaining  my  widow),  to  hold  the  same, 
receive  all  the  rents,  issues  and  profits,  *  *  * 
and  paying  all  the  demands  against  said 
premises,  and  the  profits  *  *  *  to  go  into 
and  become  a  part  of  the  residue  of  my 
estate,  and  at  the  end  of  the  said  one  year 
after  my  death  (my  wife  still  living  and  re- 
maining my  widow),  then  I  order  and 
direct  .my  said  executors  *  *  *  to  turn  the 
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said  premises  over  to  her,  to  have  full  care 
and  charge  of  said  premises,  paying  all 
taxes  and  demands  against  said  premises 
during  the  term  of  her  natural  life,  or  so 
long  as  she  remains  my  widow,  she  also  to  re- 
ceive all  collectible  back  rents  due  on  said 
premises,  and  at  the  death  of  my  said  wife, 
or  she  again  marrying,"  &c,  the  gift  to  the 
widow  is  an  estate  for  life,  operative,  in  the 
absence  of  dissent,  to  bar  her  dower.- — Ibid. 

Where  a  bequest  of  personalty  to  testa- 
tor's wife  is  in  lieu  of  dower  and  is  so  ac- 
cepted by  her,  she  is  a  legatee  for  value, 
and  the  devisee  of  mortgaged  realty  cannot 
call  on  her  to  contribute  to  the  payment  of 
the  mortgage,  especially  where,  if  she  were 
forced  so  to  contribute,  she  would  lose  not 
only  her  dower,  but  all  that  she  received 
under  the  will. — Wiggins  vs.  Wiggins,  20 
Dick.  417. 

In  the  absence  of  a  contrary  contention 
appearing,  a  legacy  directed  to  be  paid  in 
lieu  of  dower  and  given  for  the  support  of 
the  widow.  HELD,  as  between  the  widow 
and  the  other  devisees,  to  be  payable  out  of 
the  entire  estate  and  to  be  charged  upon  the 
lands.— Roll  vs.  Roll,  2  Rob.  227. 


II.  INCIDENTAL  RIGHTS  AND 
DUTIES  OF  WIDOW. 

I.  Possession. 

When  a  widow,  after  the  death  of  her  hus- 
band, remains  in  possession  of  lands  of 
which  he  died  seized,  or  to  which  she  has  not 
released  her  right  of  dower,  it  is,  in  law,  pre- 
sumed to  be  her  possession  in  right  of  her 
dower  until  dower  is  assigned. — Reed  vs. 
Hackney,  40  Vr.  27. 

If  the  husband,  in  his  lifetime,  has  con- 
veyed the  land  by  a  deed,  in  which  his  wife 
did  not  join,  and  she,  after  the  first  hus- 
band's death,  marries  the  grantee,  who  lives 
with  her  upon  the  premises,  the  possession 
is  the  possession  of  the  wife  until  her  dower 
is  assigned,  and  not  the  possession  of  the 
husband. — Ibid. 

Such  possession  by  the  grantee  cannot  be 
set  up  by  those  claiming  under  him,  as  a 
possession  which  will  draw  to  it  to  the  pos- 
session of  an  adjoining  tract,  left  in  the  pos- 
session of  the  widow  of  the  first  husband 
(and  over  which  her  right  of  dower  extends), 
in  order  to  support  a  title  to  such  adjoining 
tract  by  adverse  possession. — Ibid. 

In  an  action  of  ejectment,  brought  by  the 
daughter  of  a  testator  against  his  widow,  to 
recover  certain  lands,  and  thereby  to  test 
the  validity  of  the  will  of  decedent,  whereby 
plaintiff  had  been  cut  off,  on  the  ground 
that  the  will  was  a  nullity,  it  appeared  that 
the  locus  in  quo  was  the  mansion  house  of 
the  testator,  and  that  he  resided  there,  with 
his  wife,  -up  to  the  time  of  his  death;    that 


she  continued  to  reside  there  up  to  the  in- 
stitution of  this  suit,  and  that  no  dower  had 
been  assigned  to  her.  HELD,  that  a  ver- 
dict for  the  plaintiff  could  not  be  sustained, 
for,  if  the  will  was  valid,.the  plaintiff  had  no 
right,  title  or  interest  whatever  in  the 
premises,  and  if  the  will  was  void,  the 
decedent  died  intestate,  and  defendant,  by 
virtue  of  her  right  of  quarantine,  was  entitled 
to  the  occupancy  of  the  mansion  house  so 
long  as  her  dower  remained  unassigned, 
(Gen.  Stat.,  p.  1276,  sec.  2.)— De  Roche  vs. 
Myers,  40  Vr.  14. 

It  is  provided  by  statute  that,  until  dower 
be  assigned  to  her,  "  it  shall  be  lawful  for  the 
widow  to  remain  in  and  to  hold  and  enjoy 
the  mansion  house  of  her  husband,  and  the 
messuage  or  plantation  thereto  belonging, 
without  being  liable  to  pay  any  rent  for  the 
same."  Decedent,  with  his  family,  occu- 
pied part  of  his  building  as  a  dwelling,  and 
rented  the  remainder  as  a  store  to  a  firm 
of  which  he  was  a  member,  and  as  a  dwelling 
for  his  copartner.  HELD,  that  he  had  not 
been  in  such  possession  of  the  portion  of  the 
building  so  rented  as  would  enable  his  widow 
to  remain  in  possession  thereof  under  the 
statute. — Davis  vs.  Lowden,  11  Dick.  126. 

Where  a  widow  has  signed  a  lease  to  a 
third  person  for  premises  belonging  to  de- 
ceased's estate,  tinder  which  the  tenant  has 
taken  possession,  and  remains  in  possession, 
she  is  estopped  from  claiming  the  whole  of 
the  rents  of  such  leased  premises  under  her 
right  of  quarantine,  although  the  lease  was 
never  executed  by  the  executor  or  by  the 
guardian  of  the  minor  heirs,  it  having  been 
acquiesced  in  by  them. — Ibid. 

A  wife,  who,  after  her  husband's  death, 
occupies  a  portion  of  decedent's  premises, 
with  the  family,  and  rents  the  remainder,  is 
not  entitled  to  retain  possession  of  the  whole 
under  the  right  of  quarantine. — Keeney  vs. 
Henning,  13  Dick.  74.   j    ;. g  , .;   J  ;,),$ 

2.  Redemption  of  Mortgaged  Lands. 

A  widow  in  possession  as  dowress,  under 
her  right  of  quarantine,  of  premises  which 
had  been  mortgaged  by  her  husband  while 
single,  is  entitled  to  protect  her  estate 
therein  by  redeeming  from  such  mortgage. — 
Merselis  vs.  Van  Riper,  10  Dick.  618. 

A  dowress,  in  redeeming  from  a  mortgage 
in  order  to  protect  her  estate,  should,  as 
between  herself  and  the  devisee  of  the  fee, 
pay  a  proportionate  amount  of  such  debt, 
to  be  ascertained  by  apportionment  on  the 
basis  of  the  present  value  of  her  life  estate. — 
Ibid. 

On  foreclosure  of  a  mortgage  against  the 
widow  and  the  devisee  of  the  mortgagor, 
where  the  widow  is  entitled  to  dower,  which 
has  not  been  assigned,  the  proportion  of  the 
debt  to  be  borne  by  each,  respectively,  must 
be  ascertained  according  to  the  life  tables, 
and  the  premises  sold,  subject  to  the  dower. 
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to  pay  the  amount  fixed  as  belonging  to  the 
devisee  to  pay.  and  the  widow's  right  to  be 
sold  in  pay  the  other  portion. — Ibid. 

3.  Liability  for  Debts  of  Dowress. 

Such  complete  dower  right  is  a  "tiling  in 
action,"  within  the  contemplation  of  para- 
graph SS  el'  the  Chancery  act  (( len.  Stat.,  p. 
3*9),  applicable  to  the  payment  of  the  debts 
of  the  dowress. — Tenbrook  vs.  Jessup,  15 
Dick.  234. 

4.  Liability  for  Rent. 

Under  section  2  of  the  Dower  act  (Gen. 
Stat.,  p.  1276),  providing  that,  till  dower 
be  assigned  to  her,  the  widow  may  hold 
the  mansion  house  of  her  husband,  and  the 
plantation  thereto  belonging,  without  lia- 
bility for  rent,  a  grantee  of  the  dower  rights, 
in  possession,  who  is  also  the  holder  of  a 
mortgage  on  the  premises,  is  nut  required, 
on  foreclosing  the  mortgage  before  the  dower 
is  assigned  to  account  for  rent. — Moffett  vs. 
Trent,  21  Dick.  143. 

5.  Gross  Sum  in  Lieu  of. 

Under  the  Chancery  act  providing  that 
when  money  is  paid  into  court  on  foreclosure 
proceedings,  the  owner  of  any  estate  for  life 
may  apply  for  payment  of  a  gross  sum  in 
lieu  of  the  estate,  consent  of  the  remainder- 
man is  not  required,  but  only  that  of  the 
owner  of  the  estate  for  life. — Leach  vs. 
Leach,  3  Rob.  620. 


III.  AS  AFFECTED  BY  HUSBAND'S 
CONVEYANCE. 

Under  an  agreement  made  by  a  married 
man  that  his  lessee  may.  upon  certain  terms 
named,  buy  the  demised  premises,  this  court 
will  not,  at  the  instance  either  of  the  lessee  or 
his  representative,  decree  a  conveyance  of 
the  dower  right  of  the  lessor's  wife,  whether 
inchoate  or  complete. — McCormick  vs.  Ste- 
phany,  12  Dick.  257. 

A  widow  will  not  be  decreed  to  convey 
her  dower  right  in  aid  of  her  husband's 
covenant  to  convey  his  lands.  Her  refusal 
will  not  be  held  to  be  fraudulent.  Her 
dower  right  is  her  own  property.  She  com- 
mits no  fraud  when  exercising  her  unlimited 
right  to  retain  or  dispose  of  her  own  pro- 
perty.— McCormick  vs.  Stephany,  16  Dick. 
208. 

Indemnity  against  the  dower  right  of  a 
wife  will  not  be  decreed  unless  it  is  shown 
that  the  husband  has  fraudulently  induced 
the  wife  to  refuse  to  release.  The  reason  is 
that  requiring  such  an  indemnity  is  a  strain 
upon  the  wife's  freedom  of  choice,  as  the 
interests  of  the  husband  would  prompt  him 
unduly  to  influence  her  action.  This  reason 
fails  when  indemnity  is  sought,   after  the 


husband's  death,  against  the  dower  right 
of  a  widow,  for  the  heirs  who  are  required 
to  indemnify  are  not  in  a  position  to  exercise 
an  undue  influence  upon  the  widow. — Ibid. 


IV.  AS  AFFECTED  BY  LIENS. 

\\  here  a  widow  accepted  an  annuity  bond 

secured  by  a  mortgage  executed  concur- 
rently with  another  mortgage  securing  pay- 
ment of  other  bonds  in  lieu  of  dower,  in- 
terest accruing  on  such  bond  before  her 
death  did  not  constitute  a  prior  lien  on  the 
property,   as  against   such  other  bonds. — 

Swavze  VS.  Schuyler,  14  Dick.  7S. 

\\  here  a  widow  accepted  an  annuity  bond 
secured  by  a  mortgage  executed  concur- 
rently with  another  mortgage  securing 
bonds  payable  with  interest  at  her  death 
in  lieu  of  dower,  the  fact  that  interest  on  the 
annuity  bond  accrued  before  her  death  did 
not  entitle  her  personal  representative  to 
payment  of  such  interest  as  a  prior  lien  on 
foreclosure  of  the  property,  but  all  the 
bonds  being  due,  such  representative  was 
only  entitled  to  share  ratably  with  the  other 
bonds  secured  by  the  mortgage. — Ibid. 

A  deed,  absolute  on  it>  face.  was  given  by 
a  husband  and  wife  to  a  trustee,  to  secure 
him  and  others  who  were  liable  on  a  note  of 
the  husband.  On  a  bill  to  foreclose  the 
deed  a-  a  mortgage.  HELD,  that  the  wife's 
inchoate  right  of  dower  was  subject  to  lien 
only  to  the  extent  that  the  amount  to  be 
secured  was  made  known  to  her  at  the  time 
the  deed  was  executed. — Butler  vs.  Farcy, 
2  Rob.  760. 


V.  ASSIGNMENT. 

A  widow  has  no  estate  in  dower  until 
actual  assignment  or  admeasurement  of  that 
portion  of  the  land-  to  which  her  estate  is  to 
apply. — Tenbrook  vs.  Jessup,  15  Dick.  234. 

A  receiver  will  be  appointed,  upon  a  proper 
case  being  made,  to  have  dower  assigned 
for  the  benefit  of  the  creditors,  etc. — Ibid. 


VI.  PROPERTY   SUBJECT  TO. 

Her  dower  right  becomes  complete  upon 
her  husband's  death,  in  all  the  lands  whereof 
he  was  seized  of  an  estate  of  inheritance  at 
any  time  during  the  coverture,  save  so  far 
as  she  is  barred  of  her  dower  by  her  duly 
executed  deed. — Tenbrook  vs.  Jessup,  15 
Dick.  234. 

Where  a  husband  and  wife  conveyed  land 
of  the  husband  to  a  trustee  and  her  heirs  in 
trust,  to  permit  the  husband  to  possess  and 
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enjoy  the  same  and  receive  the  rents  and 
profits,  and  to  convey  in  fee  to  any  person 
at  the  husband's  request  in  writing,  and, 
if  not  conveyed  during  the  husband's  life, 
to  convey  to  his  appointee  by  will,  and  in 
default  of  appointment  to  his  heirs,  the 
husband  retained  an  equitable  estate  of  in- 
heritance in  the  land  not  conveyed  during 
his  life,  in  which  his  widow  was  entitled  to 
dower. — Goodheart  vs.  Goodheart,  IS  Dick. 
746. 

The  share  of  an  after-born  child,  provided 
for  by  Gen.  Stat.,  p.  3760,  para.  19,  so  far 
as  the  ascertainment  thereof  is  concerned, 
is  subject  to  the  widow's  dower  in  real 
estate  and  to  her  share  as  distributee  of  the 
personal  estate. — In  re  Miner,  20  Dick.  116. 

The  allowance  for  such  dower  deducted 
from  the  share  of  the  after-born  child  directed 
to  be  held  by  the  executors  under  the  will, 
and  in  the  same  proportion  as  they  were  en- 
titled to  the  remainder  of  the  purchase 
money. — Ibid. 

Under  the  Descent  act,  providing  that 
the  grantee  or  the  devisee  of  an  estate  tail 
shall  have  but  a  life  estate  therein,  and  that 
his  widow  shall  have  dower  therein  as  if 
the  grantee  had  died  seized  thereof  in  fee 
simple,  the  widow  is  entitled  to  dower  in  a 
fund  arising  from  the  sale  of  the  estate, 
though  a  previous  wife  of  the  life  tenant 
had  joined  with  him  in  a  conveyance  thereof 
in  fee,  with  full  covenants,  it  appearing  that 
whatever  estate  was  thus  conveyed  was  sub- 
sequently reconveyed  to  the  life  tenant. — In 
re  Cadmus,  2  Rob.  17. 

The  widow  of  Jasper  Cadmus  would  have 
been  entitled,  under  section  1 1  of  the  Descent 
act,  to  an  estate  in  dower  in  said  lands  on 
the  death  of  her  husband,  if  said  lands  had 
not  been  sold;  she  is  entitled  to  an  equiva- 
lent interest  in  the  fund. — In  re  Dowe,  2  Rob. 
11. 

i 

On  application  of  a  gross  sum  in  lieu  of 
dower  out  of  the  proceeds  of  the  sale  of  the 
mills  of  her  late  husband.  HELD,  that  the 
widow  has  no  controlling  interest  in  and  is 
not  entitled  to  any  part  of  the  amount 
realized  from  the  sale  of  the  machinery-  as 
there  was  no  actual  annexation  to  the  free- 
hold, and  the  same  was  not  a  fixture. 

If  the  parties  in  interest  cannot  agree  as 
to  the  proper  value  of  the  excluded  articles, 
they  may  take  evidence  to  determine  such 
values. — In  re  Isabelle  C.  Wilson,  26  N.  J. 
L.  J.  329. 


VII.  RELEASE  AND  CONVEYANCE. 

A  release  of  dower  right  without  considera- 
tion^ avoid  payment  of  debts, is  fraudulent, 
and  may  be  set  aside  at  the  instance  of  a 
creditor  of  the  widow. — Tenbrook  vs.  Jessup, 
15  Dick.  234. 


A  wife  bars  dower  by  executing  and 
acknowledging  the  conveyance  of  her  hus- 
band according  to  law,  such  acknowledg- 
ment being  duly  certified  without  regard  to 
any  words  of  release  in  the  deed. — Good- 
heart  vs.  Goodheart,  18  Dick.  746. 

Where  a  husband  and  wife  joined  in  a 
conveyance  to  a  trustee,  under  which  the 
trustee  was  bound  to  convey  the  land  in  fee 
to  any  person  the  husband  should  designate 
in  writing,  a  conveyance  by  the  trustee  dur- 
ing the  husband's  life  on  his  request,  ex- 
tinguished the  husband's  equitable  estate  of 
inheritance  in  the  land,  and,  as  an  incident 
thereto,  his  widow's  right  to  dower  therein. 
—Ibid. 
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I.  CONSTRUCTION  OF  SEWERS. 

1.  Submission  of  Plan  to  Voters. 

Under  the  eightieth  and  ninetieth  sections 
of  the  Borough  act  of  1897  (Pamph.  L.,  p. 
285),  a  definite  plan  for  the  construction  of 
a  system  of  sewers  must  be  submitted  for 
approval  to  the  voters  before  it  can  be  un- 
dertaken by  the  borough  council. — Gillen 
vs.  Spring  Lake,  32  Vr.  392. 

2.  Through  Private  Lands. 

The  right  to  construct  and  operate,  and 
forever  to  repair,  renew  and  maintain  a 
trunk  sewer  through  land  is  an  estate  in  the 
land. — Herbert  vs.  Bayonne,  34  Vr.  532. 
See  35  Id.  548. 

3.  Preliminary  Assessments. 

Under  the  Sewer  act  of  March  8th,  1882 
(Gen.  Stat.,  p.  605),  in  proceedings  for  the 
construction  of  a  sewer,  a  preliminary  as- 
Bessment  of  the  cost  of  the  sewer  is  not  re- 
quired.— Herbert  vs.  Bayonne,  34  Vr.  532. 
Se<  35  Id.  548. 

4.  Legislative  Power  for. 

■  a.  Trunk  Sewee. 

The  act  of  March  8th,  1882  (Gen.  Stat., 
p.  605)  and  its  supplements  authorize  the 
construction  of  a  main  or  trunk  sewer. — 
Herbert  vs.  Bayonne,  34  Vr.  532.  See  35 
Id.  548. 

b.  In  Tidal  Creek. 

Where  the  bed  of  a  tidal  creek  has,  by 
grant  from  the  state,  become  private  pro- 
perty and  its  mouth  has  been  closed  so  as  to 
destroy  its  utility,  a  public  sewer  may  law- 
fully be  constructed  across  its  course  if  the 
private  owner  consents. — Herbert  vs.  Bay- 
onne. 34  Vr.  532.     See  35  Id.  548. 

The  legislature  of  this  state  has  constitu- 
tional power  to  confer  on  municipalities  the 
right  to  use  the  tidal  streams  within  our 
borders  as  outlets  for  public  sewers  carrying 
off  surplus  water  and  the  sewage  from  build- 
ings.— Marcus  Sayre  Co.  vs.  Newark,  15 
Dick.  361. 

The  charter  of  the  city  of  Newark  grants 
to  the  municipal  authorities  of  the  city  the 
right  to  use  the  Passaic  river  as  such  an  out- 
let,—Ibid. 

c.  Through  Land  or  Corporation. 

Under  the  act  of  March  8th,  1882  (Gen. 
Stat.,  p.  605),  a  public  sewer  may  be  con- 
structed through  the  land  of  a  corporation 
at  least  if  the  corporation  consents. — Herbert 
vs.  Bayonne,  34  Vr.  532.     See  35  Id  548 


d.  In  General. 

Proceedings  to  construct  sewers  under 
the  provisions  of  the  "An  to  authorize  cities 
to  construct  sewers  and  drains  and  to  pro- 
vide for  the  cost  thereof,"  approved  March 
8th,  1882,  and  its  supplements,  considered. 
—Herbert  &  Cook  vs.  Bayonne,  35  Vr.  548. 

A  statute  conferring  upon  cities  the  right 
to  assess  the  whole  cost  of  the  connection 
with  the  sewer  in  a  street  in  front  of  an 
abutting  land  owner  is  not  an  exercise  of  the 
power  of  eminent  domain  or  the  taking  of 
private  property  for  public  use  without  just 
compensation,  but  is  within  the  power  of 
the  legislature  as  an  incident  of  the  police 
power  of  the  state. — Van  Wagoner  vs. 
Paterson,  38  Vr.  455. 

In  January,  1899,  the  township  of  East 
Orange,  in  pursuance  of  the  Drainage  and 
Sewage  act  of  March  4th,  1884,  and  its  sup- 
plements (Gen.  Stat.,  p.  3636,  &c),  adopted 
an  ordinance  for  the  construction  of  the 
Black  Brook  valley  drain,  and  the  construc- 
tion of  the  drain  was  finished  in  1901.  This 
drain  was  neither  a  sewer  nor  a  street  im- 
provement, its  object  being  the  drainage 
of  swampy  land  lying  in  the  Black  Brook 
valley.  In  December,  1899,  the  township 
became  a  city,  by  virtue  of  "An  act  for  the 
incorporation  of  cities,  and  providing  for 
their  officers,  government  and  powers," 
approved  March  24th,  1899.  On  February 
25th,  1900,  the  Drainage  and  Sewage  acts 
above  mentioned  were  repealed  by  the  re- 
vised Township  act,  passed  March  24th. 
1899.  HELD,  that  after  the  completion 
of  the  drain  the  city  of  East  Orange  was  not 
entitled  to  have  an  assessment  levied  in 
accordance  with  the  provisions  of  the 
Drainage  and  Sewage  acts,  in  order  to  re- 
imburse it  for  the  expense  of  constructing  the 
drain. — East  Orange  vs.  Hussey,  43  Vr.  71. 

e.  To  Drain  Meadows  and  Swampy 
Lands. 

Legislation  for  the  drainage  of  meadows, 
which  authorizes  an  assessment  of  the  ex- 
penses otherwise  than  in  proportion  to  the 
benefit  received,  and  which,  therefore,  can 
be  supported  only  on  "inveterate  usage," 
must  confer  upon  the  persons  so  to  be  as- 
sessed a  right  to  participate  in  the  manage- 
ment of  the  enterprise  — Benjamin  vs.  Bog 
and  Fly  Meadow  Co.,  39  Vr.  197 

The  supplements  passed  in  1S75  and  1894 
to  the  Bog  and  Fly  Meadow  act  of  1811  are 
incapable  of  validating  assessments  on  lands 
lying  outside  of  that  meadow,  because  the 
owners  of  such  lands  have  no  right  to  take 
part  in  the  management  of  the  enterprise  — 
Ibid 

The  character  and  extent  of  the  swampy 
land  lying  in  the  city  of  Hoboken,  and  the 
township  of  Weehawken,  at  the  foot  of 
Bergen  Hill,  were  such  that  the  legislature 
might  constitutionally  deem  its  drainage  a 
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public  enterprise,  to  be  carried  on  at  the 
expense  of  those  municipalities. — O'Neill  vs. 
Hoboken,  43  Yr.  07. 

The  commissioners  appointed  under  the 
Drainage  act  of  April  4th,  1866  (Pamph.  L., 
p.  941),  were  commissioners  of,  for,  or  on 
behalf  of  the  city  of  Hoboken  and  the  town- 
ship of  Weehawken,  within  the  meaning  of 
the  act  providing  for  the  payment,  of  im- 
provement certificates,  passed  April  8th, 
1903,  (Pamph.  L.,  p.  514).— Ibid. 

f.  In  Passaic  Valley   Sewage    District. 

The  act  of  April  22d,  1903,  entitled  "An 
act  to  relieve  from  pollution  the  rivers  and 
streams  within  the  Passaic  valley  sewerage 
district,"  &c,  (Pamph.  L.,  p.  777)  is  not 
violative  of  paragraph  11  of  section  7  of 
article  4,  of  the  amended  constitution, 
which  prohibits  the  passage  of  private,  local 
or  special  laws:  (a)  laying  out,  opening, 
altering  and  working  roads  and  highways; 
(b)  vacating  any  road,  town  plot,  street, 
alley  or  public  grounds;  (c)  regulating  the 
internal  affairs  of  towns  and  counties,  ap- 
pointing local  offices  or  commissions  to 
regulate  municipal  affairs. — Van  Cleve  vs 
Passaic  Valley  Sewerage  Com'rs.,  42  Vr.  183. 
See  Id.  574. 

In  providing  for  the  establishment,  main- 
tenance and  operation  of  public  works  in 
order  to  relieve  the  natural  streams  from 
pollution  detrimental  to  the  health  of  the 
neighboring  population,  the  legislature  is  not 
required  by  any  constitutional  limitation 
to  delegate  the  work  to  existing  municipali- 
ties, nor  to  establish  a  new  municipality  for 
the  purpose,  but  may  act  directly  and 
through  its  own  agencies. — Ibid. 

The  act  of  April  22d,  1903  (Pamph.  L.,  p. 
777),  which  provides  a  legislative  scheme 
for  the  relief  of  the  Passaic  valley  sewerage 
district  from  pollution,  by  requiring  all  the 
sewage  of  the  said  district  to  be  discharged 
into  New  York  bay  through  a  system  of 
main,  trunk  and  outlet  sewers,  to  be  con- 
structed and  maintained  by  a  commission 
of  executive  appointment,  is  a  local  law  for 
the  prosecution  of  a  public  work  under  direct 
legislative  sanction.  It  is  not  a  law  "reg- 
ulating the  internal  affairs  of  towns  or 
counties  or  appointing  local  officers  or  com- 
missions to  regulate  municipal  affairs  (Con- 
stitution, article  4,  section  7,  page  11).  Its 
effect  is  not  to  regulate  such  affairs  but  to 
repeal  all  antecedent  legislation  inconsistent 
with  its  provisions — Van  Cleve  vs.  Passaic 
Valley  Sewerage  Com'rs.,   12  Vr.  ">74. 

Quaere.  Whether,  if  powers  adequate  to 
the  execution  of  the  legislative  scheme  of 
drainage  were  conferred  by  the  legislature 
upon  the  area  to  be  taxed,  erected  into  a 
political  district,  compulsory  duties  re- 
specting the  exercise  of  such  power  could  be 
constitutional^  imposed  upon  such  political 
district?— Ibid. 


5.  Collateral  Attack  of  Proceedings  for. 

Proceedings  taken  under  the  provisions  of 
an  act  to  enable  small  land  owners  to  drain 
and  improve  their  lands,  approved  March 
28th,  1883  (Gen  Stat.,  p  2059,  sec.  163), 
cannot  be  attacked  collaterally  the  appoint- 
ment under  the  act  hav'ng  been  duly  made. 
—Kelly  vs.  Dolan,  38  Vr.  91.     See  Id.  531. 


II.  COMPULSORY  CONNECTION  OF 
DWELLING  WITH  SEWER. 

A  requirement  for  a  sewer  connection 
with  a  dwelling  on  premises  abutting  on  a 
sewer  in  a  city  is  within  the  power  of  the 
local  authorities  under  the  laws  of  this  state 
governing  sanitation  and  the  public  health, 
and  this  requirement  may  be  anticipated 
for  municipal  convenience  and  as  a 
necessary  police  regulation  at  the  time  the 
sewer  is  constructed. — Van  Wagoner  vs. 
Paterson,  38  Vr.  455. 

The  act  entitled  "A  further  supplement 
to  an  act  entitled  'An  act  to  authorize  cities 
to  construct  sewers  and  drains  and  to  pro- 
vide for  the  payment  of  the  cost  thereof,' 
approved  March  8th,  1882,"  which  supple- 
ment was  approved  March  11th,  1S93,  is  not 
unconstitutional  because  of  a  provision 
which  permits  a  city,  when  constructing  a 
sewer,  to  lay  the  necessary  pipe  for  house 
connections  from  the  sewer  to  the  curb  line 
of  each  abutting  lot  and  which  authorizes 
the  charging  of  the  whole  cost  thereof  upon 
the  abutting  premises. — Ibid. 


III.  STATUS  OF  PERSONS  AFFECTED 
BY. 

1.  When  Water  and  Air  Polluted. 

The  fact  that  such  a  use  of  the  Passaic 
river  pollutes  the  water  -and  air  in  the 
neighborhood  of  a  dock  on  the  river  owned 
by  private  persons,  and  thus  lessens  the 
value  of  the  private  property,  will  not  justify 
an  injunction  to  restrain  the  city  from  con- 
structing and  operating  a  sewer,  which  the 
municipal  authorities  have,  within  the 
limits  of  their  legal  discretion,  determined 
to  be  necessary  for  sewerage  purposes. — 
Marcus  Sayre  Co.  vs.  Newark,  15  Dick.  361. 

The  title  of  riparian  owners  along  Passaic 
river,  where  the  tide  ebbs  and  flows,  extends 
only  to  high  water  mark,  the  state  is  the 
absolute  owner  of  the  bed  of  the  Btream. 
Such  riparian  owners  having  no  title  to  the 
bed  of  the  stream  are  not  entitled  to  an 
injunction  against  the  city  on  account  of 
the  pollution  of  the  stream. — Simmons  vs 
Paterson,  15  Dick.  385. 
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The  title  of  riparian  owners  above  the  ebb 
and  flow  of  tide  extends  to  the  middle  of 
the  stream,  subject  only  to  a  servitude  to 
the  public  for  purposes  of  navigation.  The 
pollution  (if  the  river  by  sewage  constituted 
the  taking  of  the  property  of  such  owners, 
which  the  legislature  cannot  authorize 
except  upon  just  compensation. — Ibid. 

Jersey  City  has  no  rights  in  the  waters  of 
the  Passaie  river  distinct  from  the  rights  of 
the  general  public  either  by  reason  of  the 
location  of  its  water  works  or  in  virtue  "f 
the  act  of  1852,  (Pamph.  L.,  1852,  p.  ll'.D. 
—Ibid. 

By  reason  of  the  great  injury  which  would 
fall  upon  the  city  by  restraining  the  con- 
tinuous use  of  its  sewerage  system,  and  the 
acquiescence  of  these  riparian  owners  above 
where  the  tide  flows,  their  injury  being 
comparatively  small,  it  would  be  inequitable 
to  grant  them  an  injunction. — Ibid. 

They  may  obtain  redress  by  amending 
their  bill,  or  by  tiling  a  new  bill  praying  for 
an  injunction,  unless  the  city  of  Paterson 
will  consent    to  make  such  compensation 

to  them  as  shall  be  ascertained  to  be  just; 
or  they  may.  if  they  elect .  sue  at  law  for  then- 
damages. — Ibid. 

2.  When  Surface  Water  Diverted. 

The  construction  by  aland  owner  of  struc- 
tures causing  the  surface  water  to  flow  onto 
adjoining  land,  whereby  the  total  volume  of 
surface  water  flowing  over  such  land  is  so 
increased  as  to  cause  damage,  gives  the 
owner  of  such  land  no  right  of  action. — Sul- 
livan vs.  Browning,  1  Rob.  391. 


Under  the  Lets.     HELD,  that  the  com- 
plainant's case  rested  upon  an  alleged  legal 

righl    which    ha>    never    been    recognized    in 
New  Jersey,  and  which  would  be  ai 
tion  to  a  well  settled  rule  of  law,  and  thai 
therefore  the  complainant  must  establish 

her  doubtful  legal  right  at  law  before  the 
same  can  be  enforced  by  an  injunction  in  this 
court. — Ibid. 

Equity  will  restrain  a  municipality  from 
carrying  out  a  drai  ehi  me  which  will 

collect  a  large  quantity  of  surface  water 
and  discharge  the  same  on  land.-  of  an  in- 
dividual in  Buch  quantities  as  to  practically 
render  the  land-  valueless.  —  Fuller  vs. 
Township  of  Belleville.  1  Rob.  468. 
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See  Pharmacy. 


DUPLICITY. 

See    Criminal    Law    and    Procedure; 
Pleading  and  Practice. 
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See  Divorce;  Fraud. 
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I.  RIGHTS  OF  DOMINANT  OWNER. 

1.  Extent  of  Use. 

The  owner  of  an  easement  in  the  land  of 
another  is  not  bound  to  use  it  in  the  par- 
ticular manner  prescribed  by  the  instru- 
ment which  creates  it.  He  may  use  it  in  a 
different  manner  if  he  so  desires,  provided 
he  does  not,  in  doing  so,  increase  the  servi- 
tude nor  change  it,  to  the  injury  of  the  i  rwner 
of  the  servient  tenement. — Tallon  vs.  Hobo- 
ken,  31  Vr.  212. 

Under  a  grant  of  lands  and  water  privi- 
leges, the  easement  being  of  so  much  water 
as  will  operate  a  mill  which  is  upon  the 
lands  conveyed,  the  grantee  is  entitled  to 
the  use  of  the  water  for  any  purpose  he  sees 
fit,  provided  the  quantity  used  is  not  in- 
creased and  the  change  in  the  use  does  not 
prejudice  the  rights  of  others. — Fountain  vs. 
Perth  Amboy,  31  Vr.  410. 

Where  a  conveyance  of  a  "mill  seat  "  con- 
tains a  grant  of  a  right  to  flow  other  lands  of 
the  grantor  for  the  purpose  of  a  mill  pond, 
such  grant  carries  with  it,  as  an  incident,  the 
right  to  enter  and  cleanse  the  pond. — Ibid. 

Where  a  grant  is  made  of  an  easement,  or 
right  of  way  to  be  used  for  a  particular  pur- 
pose, the  grantor  is  not  bound  to  submit  to 
its  being  used  for  any  other  purpose. 
Whether  the  right  claimed  will  impose  a 
greater  or  less  burden  on  the  servient  tene- 
ment than  the  right  granted  is  an  irrelevant 
inquiry. — Pipe  Line  Co.  vs.  Delaware, 
Lackawanna  and  Western  Railroad  Co.,  33 
Vr.  254. 

A  right  of  way  expressed  in  the  words 
quoted,  contains  no  specification  limiting 
either  the  manner  or  the  extent  of  its  use. 
Any  use,  consistent  with  the  use  of  a  right 
of  way,  by  foot  passage,  or  of  teams,  wagons, 
horses  or  other  animals,  is  within  such  an 
agreement. — Shreve  vs.  Mathis,  IS  Dick.  170. 

That  proviso  authorizes  an  owner  to  erect 
but  one  pier.  When  that  has  been  done, 
no  lateral  additions  thereto  can  afterwards 
be  made. — Atlantic  City  vs.  New  Audi- 
torium Pier  Co.,  1  Rob.  284.     See  Id.  610. 

2.  In  Severalty. 

Where  two  or  more  grantors,  who  own 
adjoining  lots  of  lands  in  severalty,  join  in 
a  deed  locating  a  continuous  right  of  way 
across  all  their  respective  lots,  the  deed  will 
be  held  to  be  the  several  grant  of  each  owner. 
— Atlantic  City  vs.  New  Auditorium  Pier 
Co.,  18  Dick.  644. 

3.  As  Against  State. 

An  owner  of  lands  bordering  upon  high 
water  mark  in  the  tide  waters  of  this  state. 
who  has  not  obtained  the  state's  title  to  the 
lands  lying  in  front   of  his  property  and 


below  high  water  mark,  has  no  power  to 
charge  the  latter  with  any  easement  which 
will  be  forceful  against  a  subsequent  grant 
by  the  state  of  its  title  in  those  lands. — 
Atlantic  City  vs.  New  Auditorium  Pier  Co., 
18  Dick.  644. 

An  owner  of  lands  bordering  on  high 
water  mark,  who  has  not  obtained  the  state'., 
title  to  the  lands  lying  in  front  of  his  pro- 
perty and  below  low  water  mark,  cannot 
charge  the  latter  with  an  easement  enforce- 
able against  a  subsequent  grant,  by  the  state 
of  its  title  in  those  lands. — Evans  vs.  New 
Auditorium  Pier  Co.,  1  Rob.  315.  See  Id. 
620. 


II.  CREATION  OF. 
1.  By  Grant. 

A  stipulation  in  a  deed  reserving  to  the 
grantor  a  right  in  the'nature  of  an  easement 
will  be  construed  in  conformity  with  the 
rules  which  control  in  the  construction  of 
grants.  One  granting  an  easement  may 
limit  the  grant,  and  the  grantee  takes  sub- 
ject to  the  restrictions  imposed.  The 
limitation  may  be  with  reference  to  the 
purposes  for  which  the  easement  may  be 
used,  as,  for  instance,  a  right  of  way  may 
be  granted  to  be  used  for  all  the  purposes 
or  for  limited  purposes  only  In  this  case 
the  grant  is  of  a  right  of  way  as  appurtenant 
to  the  premises  retained  by  the  grantor, 
restricted  to  a  way  of  passage  between  the 
two  parcels  retained  by  him  — Pipe  Line  Co. 
vs.  Delaware,  Lackawanna  and  Western 
Railroad  Co.,  33  Vr.  254. 

The  laying  of  the  pipes  in  question  in  the 
roadway  complained  of  in  no  sense  con- 
ferred a  benefit  on  the  lands  to  which  the 
w  ay  was  appurtenant,  nor  were  they 
adapted  to  facilitate  or  promote  access 
between  the  two  parcels  of  land  to  which 
the  easement  was  appurtenant,  and,  there- 
fore, the  laying  of  these  pipes  was  not 
justified  under  the  right  reserved  in  the 
Stewart  deed. — Ibid. 

The  obvious  design  of  the  sealed  agree- 
ment recited  at  length  below  is,  in  considera- 
tion of  mutual  obligations,  to  thereafter,  by 
that  instrument,  subject  the  land  and  spring 
to  Moore's  use  permanently.  It  created  an 
easement. — Van  Horn  vs.  Clark,  11  Dick. 
476. 

Upon  the  facts  shown  in  this  case. 
HELD,  that  the  easement  deed  made  to 
complainant  of  the  rights  in  question  was 
not  an  escrow,  but  was  absolutely  delivered, 
and  defendant  was  estopped  from  denying 
its  efficiency. — Atlantic  City  vs.  Atlantic 
City  Steel  Pier  Co.,  17  Dick.  139;  Atlantic 
City  vs.  Young  and  McShea  Co.,  17  Dick. 
147      See  18  Id.  831. 
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R. ,  being  the  owner  of  two  lots,  conveyed 
one  of  them  to  M.,  with  a  right  of  way  over 
the  other.  P.,  who  held  a  paramount 
mortgage  on  both  lots,  gave  to  M.  a  deed  of 
release,  purporting  to  "grant,  release,  quit- 
claim and  set  over"  the  lot  conveyed, 
"together  with  the  hereditaments  and  ap- 
purtenances thereto  belonging,"  but  therein 
stipulating  "that  the  rest  of  the  lands  in  said 
mortgage  specified  may  remain  to  the  said 
party  of  the  first  part  :is  heretofore."  On 
foreclosure  HELD,  (1)  that  the  question 
whether  the  deed  of  release  operated  as  a 
grant  of  a  right  of  way  out  of  the  estate  of 
the  mortgagee  was  a  legal  one;  (2)  that  it 
did  not,  in  fact,  so  operate,  and  (3)  that  the 
answer,  therefore,  did  not  set  up  any  defence 
to  the  bill. — Hazeldine  vs.  McVey,  1  Rob. 
275. 

2.  By  Custom. 

The  plaintiff  claimed  to  own  land  covered 
by  Swartswood  pond,  a  body  of  non-tidal 
water  and  notified  the  defendant  not  to  fish 
in  it.  The  defendant  disregarding  the 
notice,  fished  from  a  boat  on  two  different 
days,  in  water  that  covered  land  claimed 
by  the  plaintiff  who  thereupon  brought  his 
action.  The  declaration  alleged  possession 
and  title  by  deed  in  the  plaintiff  and  acts  of 
trespass  by  the  defendant  in  disregard  of 
notice.  The  defendant  filed  pleas  in  both 
general  and  specific  denial  of  the  declaration, 
and  a  further  special  plea  setting  up  in  bar 
of  the  action  two  independent  defences — 
first,  that  the  public  had  been  accustomed 
for  sixty  years  to  fish  in  the  pond,  and  that 
therefore  the  defendant,  as  one  of  the  public, 
could  do  so  of  right ;  and  secondly,  that  the 
pond  had  been  stocked  with  fish  by  the  fish 
commissioners  of  the  state  of  New  Jersey 
for  twenty-five  years,  and  that  therefore 
the  defendant,  as  one  of  the  public,  could 
fish  there  of  right.  On  the  trial  the  plaintiff 
proved  the  case  laid  in  his  declaration  and 
rested.  The  defendant  offered  to  prove 
that  the  public  had  continuously  fished  in 
the  pond  for  sixty  years,  which  offer  was 
overruled  and  exception  taken.  The  de- 
fendant also  called  a  witness  who  testified 
to  the  stocking  of  the  pond  by  public 
authority.  This  evidence  was  then  stricken 
out,  whereupon  the  defendant  made  a 
formal  offer  to  prove  the  allegations  of  his 
plea  in  this  particular,  which  offer  was  over- 
ruled and  exception  taken.  The  trial  judge 
thereupon  directed  the  jury  to  find  a  verdict 
of  six  cents  for  the  plaintiff,  to  which  direc- 
tion an  exception  was  taken.  Error  was 
assigned  on  these  exceptions. 

As  to  the  first  special  defence  it  was 
HELD,— 

1.  That  since  the  defendant  had  no  license 
from  the  plaintiff,  whatever  right  he  could 
have  in  plaintiff's  close  must  have  been  by 
way  of  easement,  custom  or  prescription. 

2.  That  the  right  claimed  was  not  an 
easement,  which  is  a  privilege  without 
profit. 

3.  That  the  defendant  could  not  claim 
such  right  by  custom :   (a)  because  a  common 


law  custom,  as  distinguished  from  a  usage 

of  trade  must  be  immemorial,  which  in  New 

Jersey  is  impossible;    (b)  because  a  custom 

laid  in  the  public  is  bad  for  uni\< 

and  (c)  because  a  right  to  take  profit  from 

the  land  of  another  cannot  be  acquired  by 

custom. 

t.  That  the  defendant,  merely  as  one  of 
the  public,  could  not  claim  such  right  by 
prescription  because  the  public  cannot  pre- 
scribe. 

As  to  the  second  special  defence  it  was 
HELD,— 

1.  That  the  evidence  that  was  stricken 
out  and  excluded,  if  it  had  been  received, 
would  have  proved,  in  the  view  most  favor- 
able to  the  defendant,  only  that  the  state  of 
New  Jersey  had  placed  on  private  property 
certain  fish  that  the  public  might  catch  if 
members  of  the  public  could  lawfully  reach 
them. 

2.  That  the  defendant,  as  one  of  the 
public,  could  not  lawfully  reach  these  fish 
against  the  prohibition  of  the  plaintiff  while 
they  remained  in  his  close  unless  either  the 
common  or  the  statute  law  conferred  such 
right. 

3.  That  the  common  law  gave  no  such 
right  because  there  is  no  general  rule  author- 
izing a  member  of  the  community,  merely 
as  such,  to  invade  private  property  in  order 
to  reach  something  that  is  devoted  to  the 
public. 

4.  That  the  acts  concerning  fish  and  game 
gave  no  such  right,  for  they  do  not  manifest 
a  legislative  intent  to  legalize  what  would 
otherwise  be  trespasses  in  pursuit  of  private 
advantage,  and  if  they  did  manifest  such 
intent  would  be  to  that  extent  invalid. — Al- 
bright vs.  Cortright,  35  Vr.  330. 

3.  By  Executor's  Deed. 

Executors  in  selling  land  under  a  general 
power  in  a  will  may  divide  it  into  lots  and 
lay  out  streets  through  it  and  thus  create 
easements  of  a  right  of  way  in  the  several 
purchasers,  if  the  estate  will  be  benefited 
by  such  a  disposition  of  the  propertv  — 
Hohokus  vs.  Erie  Railroad  Co.,  36  Vr.  353. 

Deeds  made  by  executors  under  a  power 
of  sale  in  a  will  for  lots  with  a  description 
by  boundaries  on  such  streets,  will  create  in 
purchasers  an  easement  of  the  right  to  use 
the  streets. — Ibid. 

In  the  absence  of  power  conferred  on 
executors  by  a  will  to  do  so,  a  clause  in  a 
deed,  made  by  them  granting  an  easement 
in  adjacent  property  for  the  benefit  of  the 
purchaser  of  an  adjoining  tract  is  nugatory. 
— Rockafellar  vs.  Prall.  23  N.  J.  L.  J.  147. ' 

4.  By  Reservation. 

When  one  maps  his  land,  delineates  streets 
thereon  and  conveys  lots  by  reference 
thereto,  the  question  whether  he  reserves 
a  private  easement  of  way  in  the  soil  of  a 
street   depends  upon  the  language  of  the 
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deed  by  which  he  conveys  the  same,  read 
in  the  light  of  the  circumstances  attending 
its  execution. — Young  vs.  Pennsylvania 
Railroad  Company,  43  Vr.  94. 

At  the  time  of  the  conveyance  by  the 
plaintiffs  to  the  defendant  an  ejectment 
suit,  was  pending  to  oust  the  defendant 
from  a  portion  of  the  land  conveyed,  and 
from  the  southerly  half  of  the  avenue  on 
which  it  abutted,  upon  which  the  plaintiff 
claimed  the  defendant  had  encroached  by 
laying  tracks  thereon.  The  conveyance 
was  made  in  settlement  of  the  suit  for  a 
valuable  consideration  paid  by  the  de- 
fendant. The  map  upon  which  the  avenue 
was  delineated  had  been  filed  nearly  fifty 
years  and  numerous  conveyances  had  been 
made  with  reference  thereto.  HELD,  that 
a  reference  in  the  deed  to  the  avenue  as  a 
boundary  was  not  sufficient  to  reserve  a 
private  easement  of  way  in  the  soil  of  the 
avenue. — Ibid. 

5.  By  Implication. 

The  fact  that  the  conveyance  expressly 
granted  the  right  to  use  the  alley  on  the 
west  lot,  does  not  exclude  the  implication 
of  a  grant  of  the  right  to  the  light  and  air 
over  the  east  lot. — Bloom  vs.  Koch,  18  Dick. 
10. 

6.  By  Estoppel. 

Manj'  owners  of  beach  front  lands  coven- 
anted, under  seal,  that  Atlantic  City  might 
locate  a  boardwalk  across  their  several 
ownerships  at  the  ocean  edge,  with  aiding 
covenants  against  the  erection  of  buildings 
on  its  ocean  side  in  order  to  secure  light, 
air  and  view  of  the  ocean  from  the  board- 
walk. Possession  of  the  locus  was  given 
to  the  city,  and  the  boardwalk  was  visibly 
in  process  of  construction,  in  large  size 
and  at  great  expense,  when  one  of  the 
covenantors  conveyed  his  lot  on  which  the 
boardwalk  had  been  erected  to  a  grantee, 
who  recorded  his  deed  before  the  covenant 
with  the  city  for  the  way  was  recorded. 
This  grantee  and  his  assigns  accepted  and 
used  the  boardwalk  improvement  and  its 
privilege  of  ocean  view  secured  by  the  aid- 
ing covenants  of  the  deed  for  several  years, 
but  afterwards  attempted  to  erect  a  build- 
ing on  the  ocean  side  of  the  boardwalk, 
which  was  in  breach  of  those  covenants. 
HELD,  the  open  and  notorious  possession 
of  the  way  and  the  construction  thereon  of 
a  visible  and  peculiar  improvement  (the 
boardwalk)  was  notice  to  the  grantees  who 
first  recorded  their  deed  of  the  right  of  the 
city  to  the  way  for  a  boardwalk,  and  of  the 
aiding  covenant  against  building  oceanward 
therefrom,  and  that  the  erection  of  buildings 
in  breach  of  the  latter  covenant  will  be 
enjoined. — Atlantic  City  vs.  New  Audi- 
torium Pier  Co.,  1  Rob.  2S4.     See  Id.  610. 

7.  General  Rule. 

Easements  of  private  way  are  not  the 
subject  of  possession,  but  lie  in  grant,  and 


hence  can  only  be  created  by  express  or 
implied  grant,  by  adverse  user,  or  by 
estoppel. — Stevens  vs.  Headley,  3  Rob. 
533. 


III.  CHARACTER  OF. 
1.  Appurtenant. 

A  tract  of  land  'was  conveyed  by  deed, 
together  with  the  free  and  common  use  of 
a  basin  adjoining  it  to  load  and  unload  at 
all  times,  without  let  or  hindrance  from 
the  grantor,  his  heirs  or  assigns  forever. 
This  was  an  appurtenant  easement  and  not 
a  mere  personal  privilege  or  license.  It  was 
an  easement  apparent  and  continuous,  and 
passed  by  the  deed  of  this  grantee  to  his  • 
grantee,  to  whom  he  conveyed,  "with  the 
appurtenances,"  without  specifically  giving 
the  right  to  use  the  basin. — Richardson  vs. 
International  Pottery  Co.,  34  Vr.  248. 

Where,  at  the  time  of  a  conveyance  of  a 
house  and  lot  to  complainant,  there  was 
a  drain  leading  therefrom  on  to  an  adjoining 
lot,  owned  by  complainant's  grantor,  which 
passed  from  thence  into  the  street  in  front 
of  complainant's  property  before  connecting 
with  the  public  sewer,  the  conveyance  to 
complainant  carried  with  it  as  an  appur- 
tenant the  right  to  maintain  the  drain  as  it 
then  existed  in  such  adjoining  lot. — Hess  vs. 
Kenney,  3  Rob.  138. 

2.  Apparent  and  Continuous. 

Easements  are  divided  into  two  classes: 
those  which  are  apparent  and  continuous, 
and  those  which  are  not.  The  former  will 
pass  on  the  severance  of  the  two  tenements 
as  appurtenant,  but  the  latter  will  not  be 
created  unless  the  grantor  uses  language  in 
the  conveyance  sufficient  to  create  the  ease- 
ment de  novo. — Whalen  vs.  Manchester 
Land  Co.,  36  Vr.  206. 

An  easement  which  is  continuous,  and  is 
made  apparent  by  a  permanent  structure 
by  means  of  which  the  right  is  enjoyed,  is 
an  easement  which  will  be  created  as  an 
appurtenant  without  words  of  grant  de 
novo;  as,  for  instance,  the  flow  of  water 
through  a  trunk  constructed  and  used  for 
that  purpose. — Ibid. 

3.  Equitable. 

Where  the  terms  under  which  the  com- 
plainant claims  the  easement  are  not  words 
of  conveyance  creating  a  legal  estate,  but 
words  of  agreement,  creating  an  equitable 
one,  he  will  not  be  sent  out  of  this  court  to 
establish  his  title  in  a  court  of  law. — Shreve 
vs.  Mathis,  18  Dick.  170. 

The  case  of  Todd  vs.  Staats,  15  Dick. 
Ch.  Rep.  507,  distinguished. — Ibid. 
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4.  In  Gross. 

Whore  by  a  deed  a  lot  of  land  is  conveyed 
by  apt  words  and  distinct  description,  and 
in  the  same  deed  there  is  an  agreement 
for  a  "free  and  unobstructed  right  "f  way 
over  a  certain  private  alley,  situate,"  Are", 
by  separate  and  disassociated  description, 
not  referring  the  right  of  way  to  the  lot, 
the  right  of  way  is  in  gross,  and  not  appen- 
dant to  the  holding  of  the  lot. — Shreve  vs. 
Mathis,  18  Dick.  170. 


IV.  ACTIONS  RELATING  TO. 
1.  For  Disturbance. 

Any  unauthorized  act  by  the  owner  of  the 
servient  tenement  which  tends  to  deprive 
the  plaintiff  of  the  benefit  of  the  easement 
is  actionable. — Richardson  vs.  International 
Pottery  Co.,  34  Vr.  248. 

HELD,  that  the  plaintiff  was  entitled  to 
the  direction  that  the  jury  give  him  a  verdict 
for  nominal  damages, — Albright  vs.  Cort- 
right,  35  Vr.  330. 

The  obstruction  of  the  right  to  the  influx 
of  light  and  air  by  a  private  person  will  be 
restrained,  notwithstanding  compensation 
can  be  made  in  damages;  such  right  being 
property  of  which  the  owner  cannot  be  de- 
prived by  private  persons  for  private  use, 
even  on  just  compensation  made. — Bloom 
vs   Koch,  18  Dick.  10. 

Where  the  complainant  is,  at  the  time  of 
filing  his  bill,  in  the  actual  possession  and 
enjoyment  of  a  right  of  way  over  which  he 
is  conducting  a  business  which  is  dependent 
upon  the  use  of  the  way,  and  the  defendant, 
denying  the  complainant's  right  to  the 
easement,  threatens  so  to  obstruct  the  way 
as  to  interfere  with  and  destroy  the  com- 
plainant's business,  this  court  will  restrain 
such  interference,  pending  litigation  to 
determine  the  dispute  as  to  the  right  of 
the  complainant. — Shreve  vs.  Mathis,  18 
Dick.  170. 

A  court  of  equity  will  regulate  the  enjoy- 
ment of  mutual  rights  in  a  common  ease- 
ment.— Van  Horn  vs.  Clark,  11  Dick.  476. 

If  the  deed  to  the  city  failed  to  pass  an 
estate  in  the  right  of  way  for  want  of  words 
of  grant,  it  yet  operated  as  a  covenant 
between  the  signers  and  the  city  that  each 
owner  would  surrender  to  the  city  his  por- 
tion of  the  way  and  be  bound  not  to  build 
on  the  ocean  side  of  the  boardwalk,  in  con- 
sideration that  the  city  would  erect  the 
boardwalk  improvement.  When,  under 
such  a  covenant,  possession  of  the  way  has 
been  delivered  to  the  city,  and  it  has  erected 
the  boardwalk  improvements,  which  has 
been  accepted  and  used  by  the  signers  of 


the  covenant  for  .-■•vial  years,  a  grantee 
of  one  of  the  covenantors  will  be  restrained 
if  lie  attempts  to  build  on  the  ocean  side  of 
the  boardwalk,  in  breach  of  one  of  the 
covenants  securing  light,  air  and  view  from 
tlic  boardwalk.  Atlantic  City  vs.  New 
Auditorium  Pier  Co.,  1  Rob.  284.  See  Id. 
610. 

Such  a  covenant  is  also,  as  between  the 
signers  thereof,  a  general  scheme  of  public 
improvement,  by  which  each  surrenders 
his  portion  of  tin-  way  in  consideration  of 
the  surrender  made  by  the  other  signers  of 
their  portions,  for  the  benefit  of  the  public 
and  of  themselves  as  owners  of  land  fronting 
on  the  right  of  way.  Any  owner  who  so 
builds  on  the  ocean  side  of  the  boardwalk 
as  to  shut  out  the  view  of  the  sea  I  herefrom, 
may  be  restrained  at  the  suit  of  any  other 
owner  who  has  contributed  land  to  the 
common  purpose,  unless  the  building 
erected  is  a  pier  within  the  meaning  of  the 
proviso  of  that  covenant. — Ibid. 

If  the  covenant  be  treated  as  creating  an 
easement,  it  would  not  entitle  the  com- 
plainant to  an  injunction. — Morris,  Arc, 
Railroad  Co.  vs.  Hoboken  &c,  Railroad  Co., 
2  Rob.  328. 

Where  complainant  owned  the  right  to 
maintain  a  tile  drain  through  defendant's 
property  and  thence  across  complainant's 
property  and  into  the  street  sewer,  com- 
plainant was  entitled  to  an  injunction  to 
restrain  defendant  from  connecting  his 
drain  therewith  in  such  a  manner  as  to 
create  an  obstruction  in  the  pipe  and  pre- 
vent the  sewage  from  complainant's  prem- 
ises from  being  carried  off  freely. — Hiss 
vs.  Kenney,  3  Rob.  138. 

2.  Pleading. 

In  the  declaration,  n  a  suit  for  breach  of 
warrant}'  of  title  of  land  conveyed  to  the 
grantor  of  the  plaintiffs,  it  was  averred  that 
the  defendant  had  dedicated  to  public  use, 
as  a  park,  a  part  of  the  land  described  in  the 
deed,  including  that  afterwards  attempted 
to  be  conveyed  to  the  plaintiffs  by  the 
grantee,  and  that  the  plaintiffs,  for  that 
reason,  had  been  ousted  from  an  exclusive 
possession.  A  map  was  referred  to  in  the 
first  deed,  but  profert  thereof  was  not  made. 
On  a  map  annexed  to  the  second  deed  no 
evidence  of  such  a  dedication  appeared. 
On  demurrer  to  this  declaration,  interposed 
on  the  ground  that  a  dedication  by  de- 
fendant's map  worked  an  apparent  ease- 
ment that  must  be  taken  as  excepted  from 
the  conveyance.     HELD, — ■ 

1.  That  the  map  was  not  before  the  court, 
and  that  the  failure  to  produce  it  was  cured 
by  the  averments  necessarily  admitted  by 
the  demurrer. 

2.  That  the  averment  of  dedication  must 
be  met  by  a  traverse  or  by  confession  and 
avoidance. — De  Long  vs.  Spring  Lake  Im- 
provement Co.,  38  Vr.  379. 


EASEMENTS  AND  SERVITUDE,  V,  VI. 


As  Defence  to  Ejectment. — Extinguishment. 


3.  Jurisdiction. 

When  the  fundamental  right,  on  which 
the  complainant  prays  equitable  relief,  is 
the  legal  title  to  an  easement  in  lands  of  the 
defendant,  and  that  right  is  in  substantial 
dispute,  the  establishment  of  the  right  at 
law  is  necessary  to  justify  the  interference 
*f  a  court  of  equity. — Todd  vs.  Staats,  15 
Dick.  507. 

If  the  complainant's  bill  prays  affirmative 
relief,  based  on  the  existence  of  such  a  right, 
and  the  right  is  denied  by  the  answer,  it  is 
proper  for  the  court  of  chancery  to  retain 
the  cause  until  the  complainant  has  had 
reasonable  opportunity  to  establish  his 
title  at  law. — Ibid. 

Where  defendant  asserted  title  to  an 
easement  in  a  water  course  across  com- 
plainant's premises,  and  had  gone  on  the 
premises,  without  complainant's  consent, 
to  repair  the  stream  every  year  since  1879, 
and  had  destroyed  a  gate  erected  by  com- 
plainant to  lessen  the  flow  of  the  water, 
equity  has  no  jurisdiction,  prior  to  a  settle- 
ment of  the  question  of  defendant's  rights 
at  law,  to  quiet  title  to  the  easement,  under 
the  acts  giving  jurisdiction  in  case  com- 
plainant is  in  peaceable  possession  of  the 
property. — De  Hanne  vs.  Bryant,  16  Dick. 
141. 


V.  AS   DEFENCE   TO   EJECTMENT. 

A  right  in  the  nature  of  an  easement,  if 
it  exists  in  the  defendant,  does  not  constitute 
a  defence  to  an  action  of  ejectment. — Asbury 
Park  vs.  Hawxhurst,  38  Vr.  582. 


VI.  EXTINGUISHMENT. 

1.  Non=user. 

Where  windows,  to  which  an  easement  of 
air  and  light  pertains,  are  permanently 
closed  for  over  forty  years,  and  no  effort  to 
open  such  windows  has  been  made,  equity 
will  not  enjoin  the  erection  of  a  building  on 
an  adjoining  lot  which  will  interfere  with 
such  easement  if  it  still  exists. — Johnson  vs. 
Hahne,  16  Dick.  438. 

2.  Surrender. 

An  agreement  surrendering  a  right  ■  if  way 
by  necessity  falls  within  the  class  of  instru- 
ment- required  to  be  recorded. — Dahlberg 
vs.  Haeberle,  42  Vr.  514. 

If  an  instrument  given  by  a  mortgagor 
surrendering  a  right  of  way  appurtenant  to 
the  mortgaged  lands,  although  executed 
before  the  mortgage  is  recorded,  is  itself  not 


recorded,  a  purchaser  at  the  foreclosure  sale 
will  take  the  property  with  the  right  of  way 
attached. — Ibid. 

Where  complainant  had  acquired  an  ease- 
ment over  defendant's  land  for  the  ingress 
of  light  and  air  to  a  window  of  his  building, 
he  does  not  surrender  such  right  by  tearing 
down  the  old  building  for  the  purpose  of 
erecting  a  new  one  where  it  clearly  appears 
from  the  plans  for  the  new  building  that  a 
window  will  be  in  substantially  the  same 
place  as  was  the  window  of  the  old  building. 
— City  National  Bank  vs.  Van  Meter,  14 
Dick.  32.     A.  16  Id.  674. 

Where  a  building,  having  an  easement  of 
light  and  air  pertaining  to  certain  windows, 
is  raised,  by  which  the  location  of  the 
windows  is  substantially  changed,  the  ease- 
ment is  not  continued  as  to  such  windows 
in  their  new  position. — Johnson  vs.  Hahne, 
16  Dick.  438. 

3.  Discharge. 

Whether  or  not  the  effect  of  a  municipal 
ordinance  is  to  discharge  a  public  easement 
is  not  a  question  of  fact,  to  be  left  to  the 
jury  for  decision,  but  a  question  of  law,  to 
be  determined  by  the  court. — Palen  vs. 
Ocean  City,  43  Vr.  15. 

A  deed  by  adjoining  owners  in  severalty 
of  a  new  right  of  way,  void  as  to  the  state's 
rights,  will  not  be  held  effectual  to  discharge 
the  old  site  from  the  easement  of  the  way, 
but  ineffectual  to  substitute  the  new  site  in 
its  place. — Atlantic  City  vs.  New  Auditorium 
Pier  Co.,  18  Dick.  644. 

4.  Revocation. 

G.,  owning  a  tract  of  upland  and  also  a 
separate  tract  fronting  on  the  sea,  conveyed 
to  S.  and  his  heirs,  by  warranty  deed,  the 
tract  of  upland,  and,  after  describing  it  by 
metes  and  bounds,  continued  as  follows: 
"Together  with  the  free  use  and  full  right 
of  sufficient  land  on  my  sea  front  for  bath- 
ing purposes,  with  the  right  to  enter  thereon, 
erect  bath-houses  and  use  the  same  free  of 
charge,  undisturbed  at  any  time."  HELD, 
that  by  this  said  deed  G.  gave  to  S.  an  ease- 
ment of  way  over  his  land  to  the  sea,  and 
also  that  the  right  given  to  erect  bath- 
houses and  use  the  same  free  of  charge,  un- 
disturbed at  any  time,  was  a  license  merely 
which  was  revoked  both  by  the  death  of  the 
parties  and  by  a  subsequent  conveyance. — 
Eckert  vs.  Peters,  10  Dick.  379. 

5.  By  Municipal  Ordinance. 

Whether  or  not  the  effect  of  a  municipal 
ordinance  is  to  discharge. a  public  easemeni 
is  in.t  a  question  of  fact,  to  be  left  to  the  jury 
fur  decision,  but  a  question  of  law.  to  be 
determined  by  the  court. — Palen  vs.  <  >eeau 
City,  13  Vr.  15. 
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Obstruction  of  Light  and  Air.— As  Encumbrance— Servitude. 


VII.  OBSTRUCTION  OF  LIGHT 
AND  AIR. 

A  lot  owner  is  not  justified  in  erecting  a 
barrier  of  close  boards  on  his  lot  in  front  oi 
the  windows  of  his  neighbor's  adjoining 
house,  in  such  manner  as  to  obstruct  the 
influx  of  light  and  air  to  those  window-,  for 
the  purpose  of  preventing  the  throwing  of 
refuse  from  those  windows  onto  his  lot, 
where  m  harrier  w  liicli  would  not  mi  ob-ti  uH 
the  light  and  air  would  be  equally  effective 
for  the  desired  purpose. — Bloom  vs.  Koch, 
18  Dick.  10. 

The  fact  that  a  lot  owner  permitted  per- 
sons of  bad  character,  whose  behavior  was 
a  nuisance,  to  occupy  a  part  of  the  house  on 
a  lot,  does  not  justify  the  erection  of  a  bar- 
rier by  the  adjoining  lot  owner,  the  effect 
of  which  is  to  obstruct  the  influx  of  light 
and  air  to  the  house,  where  the  objectionable 
tenants  were  ejected  as  soon  as  notice  of  their 
conduct  was  given  to  the  landlord. — Ibid. 

Defendant  owned  three  adjoining  lots, 
and  erected  a  house  on  the  middle  one, 
fronting  on  the  street  and  covering  the 
win  ile  width  of  the  lot.  On  the  east  side  of 
the  house  was  an  inset,  in  which  windows 
were  built.  There  were  no  other  windows 
on  that  side  of  the  house.  The  house  on  the 
east  lot  was  built  forty-five  feet  back  from 
the  street;  the  intervening  space  being  a 
lawn,  and  a  paved  alleyway  between  it  and 
the  line  of  the  middle  Tot.  HELD,  that,  in  a 
grant  of  the  middle  lot,  the  existence  of  the 
inset  in  the  house  thereon  would  not  rebut 
the  implication  of  a  grant  of  the  right  of 
light  and  air  over  the  lawn. — Ibid. 

The  construction  by  defendant  of  a  house 
so  that  a  part  of  it  could  be  lighted  only  by 
certain  windows  opening  on  a  vacant  lawn 
in  front  of  defendant's  adjoining  property, 
created  an  easement  in  the  light  and  air 
from  defendant's  lawn,  which  passed  with 
the  conveyance  of  the  house. — Ibid. 

The  fact  that  the  conveyance  expressly 
granted  the  right  to  use  the  alley  on  the 
west  lot,  does  not  exclude  the  implication 
of  a  grant  of  the  right  to  the  light  and  air 
over  the  east  lot. — Ibid. 

The  obstruction  of  the  right  to  the  influx 
of  light  and  air  by  a  private  person  will  be 
restrained,  notwithstanding  compensation 
can  be  made  in  damages;  such  right  being 
property  of  which  the  owner  cannot  be  de- 
prived by  private  persons  for  private  use, 
even  on  just  compensation  made. — Ibid. 

Where  the  owner  of  two  lots  conveyed 
the  northerly  one  with  a  covenant  against 
encumbrances  and  there  was  on  the  southerly 
lot  a  building  with  a  garret  window  facing 
north,  the  covenant  negatives  the  reserva- 
tion  by  implication  of  an  easement  of  light 


and  air,  in  the  absence  of  a  "necessity"  for 
such  casement,  and  such  necessity  must  be 
absolute. — Denman  vs.  Mentz,  is  Dick.  613. 


VIII.  AS  ENCUMBRANCE. 

An  easement  of  light  is  an  encumbrance. — 
Denman  vs.  Mentz,  IS  Dick.  613. 

Where  the  owner  of  two  lots  conveyed 
the  northerly  one  with  a  covenant  against 
encumbrances  and  there  was  on  the  south- 
erly lot  a  building  with  a  garret  window 
facing  north,  the  covenant  negatives  the 
reservation  by  implication  of  an  easement  of 
light  and  air. 'in  the  absenceof  a  "necessity 
for  such  easement,  and  such  necessity  must 
be  absolute. — Ibid. 


IX.  SERVITUDE. 

The  use  of  the  public  highways  by  street 
railway  cars  running  on  tracks  there  laid  is  a 
modification  of  the  public  use  to  which  those 
highways  were  originally  devoted. — Camden, 
&c  Railway  Co.  vs.  United  States  Cast  Iron 
Pipe  Co.,  2  Rob.  279. 

Everyone  using  such  an  easement,  in 
common  with  others,  is  bound  so  to  regulate 
his  own  use  of  the  common  right  that  he 
does  not  unreasonably  interfere  with  other 
persons  in  their  enjoyment  of  it. — Ibid. 


II 


EJECTMENT. 

I.  WHO  MAY   MAINTAIN  ACTION 
OF. 

1.  Municipal  Corporation. 

2.  Owner  of  Rights  in  Street. 

3.  Owner  of  Fee. 

4.  Assignee  of  Riparian  Owner. 

FOR  WHAT  MAINTAINABLE. 

1.  Possession  of  Street. 

2.  Breach  of  Covenant. 

III.  DEFENCES. 

1.  Invalidity  of  Trust. 

2.  Easement. 

3.  Right  of  Dowress. 

IV.  EXTENT     OF    PROPERTY   AF= 
FECTED. 


EJECTMENT,   I. 
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Who  May  Maintain  Action  of. 


V.  PLEADING  AND  PRACTICE. 

1.  Evidence  Under  General 
Issue. 

2.  Questions  for  Jury. 

3.  Sufficiency  of  Proof. 

4.  Opening  Judgment. 

5.  Bill  of  Particulars. 

6.  Competency  of  Evidence. 

7.  Mesne  Profits. 

8.  Service  of  Declaration. 

9.  Right  to  Injunction. 
10.  Nature  of  Judgment. 


I.    WHO    MAY    MAINTAIN    ACTION 
OF. 

1.  Municipal  Corporation. 

When  lands  have  been  dedicated  to  public 
uses  the  municipal  corporation  within  which 
they  lie,  as  the  representative  of  the  public 
in  which  the  right  of  possession  inheres, 
may  maintain  an  action  of  ejectment  there- 
for.— Weger  vs.  Delran,  32  Vr.  224. 

The  action  of  ejectment  by  the  local 
municipal  authority  is  the  appropriate 
remedy  against  a  person  unlawfully  en- 
croaching upon  a  public  highway  under  its 
control. — Ocean  Grove  vs.  Berthall,  34  Vr. 
312. 

The  local  municipal  government  within 
the  limits  of  which  the  dedicated  lands  lie, 
by  virtue  of  its  representing  the  public, 
may  maintain  actions  to  vindicate  the  public 
right  of  possession. — Hohokus  vs.  Erie  Rail- 
road Co.,  36  Vr.  353. 

The  township  in  this  instance  is  the  local 
municipal  government  which  represents  the 
public  in  this  respect,  and  ejectment  is  the 
proper  form  of  action  to  recover  lands  that 
they  may  be  appropriating  to  public  use. — 
Ibid. 

A  corporation  owning  land  along  the  shore 
of  Shrewsbury  river  where  the  tide  ebbed 
and  flowed,  obtained  the  state's  grant  of 
the  adjoining  land  under  the  water  of  the 
river  as  far  out  as  the  exterior  line  for  solid 
tilling  established  by  the  riparian  commis- 
sioners, and  also  the  state's  grant  of  the 
right  to  build  piers  beyond  the  said  exterior 
line  as  far  out  as  the  exterior  line  for  piers 
established  by  said  commissioners.  After- 
wards the  corporation  dedicated  to  public 
use  :>  street  having  its  designated  terminus 
at  the  exterior  line  for  solid  filling;  subse- 
quently a  grantee  of  the  corporation,  hold- 
ing his  title  subject  to  the  dedication,  filled 
in  the  land  under  water  at   the  terminus  of 


the  street  beyond  the  exterior  line  for  solid 
filling,  and  excluded  the  public  from  passage 
over  the  same.  HELD,  that  the  land  so 
filled  in  was  subject  to  the  public  easement 
to  secure  the  enjoyment  of  the  public  right 
of  passage  and  could  be  maintained  by  the 
local   municipality. — Seabright   vs.    Allgor, 

40  Vr.  641. 

2.  Owner  of  Rights  in  Street. 

The  owner  of  the  soil  in  a  street  may  main- 
tain ejectment  against  any  person  wrong- 
fully taking  or  claiming  exclusive  possession 
of  the  same.— French  vs.  Robb,  38  Vr.  260. 

A  person  occupying  part  of  a  street  with 
poles  and  appliances  for  lighting  the  street, 
in  pursuance  of  a  contract  made  with  the 
municipal  authorities  under  the  act  of  May 
22d,  1894  (Pamph.  L.,  p.  477),  has  such 
rightful  exclusive  possession  of  the  part  so 
occupied  as  will  support  a  plea  of  not  guilty 
in  an  action  of  ejectment  brought  by  the 
owner  of  the  soil. — Ibid. 

But  the  right  of  such  a  person  to  use  the 
street  in  the  immediate  vicinity  of  his  poles 
and  appliances  for  the  purpose  of  maintain- 
ing them,  is  not  capable  of  supporting  such 
a  plea. — Ibid. 

A  double  track  street  railway  was  con- 
structed in  the  northerly  half  of  a  road 
thirty-three  feet  in  width,  pursuant  to  a 
city  ordinance;  the  poles  carrying  electric 
wires  were  close  to  the  outer  line  of  the 
street  on  which  the  plaintiff's  land  abutted, 
and  the  ties  extended  to  within  two  or  three 
feet  of  that  line;  no  sidewalk  had  been  built. 
HELD,  that  the  construction  of  the  railway 
did  not  constitute  an  additional  servitude, 
and  that  the  abutting  owners — owners  of 
the  soil  of  the  highway — could  not  maintain 
ejectment  against  the  railway  company. — 
Budd  vs.  Camden  Horse  Railroad  Co.,  41  Vr. 
782. 

3.  Owner  of  Fee. 

The  owner  of  the  fee  of  land,  subject  to 
an  easement  of  a  public  highway,  may 
maintain  ejectment  against  an  intruder 
who  wrongfully  appropriates  the  same  to 
a  purpose  wholly  foreign  to  the  easement, 
but  his  recovery  of  possession  will  be  subject 
to  the  easement  in  question. — Bork  vs. 
United  New  Jersey  Railroad  and  Canal  Co. — 

41  Vr.  26S. 


4.  Assignee  of  Riparian  Owner. 

■A  deed  made  by  the  riparian  commission- 
ers conveyed  land  in  Atlantic  City,  below 
the  high  water  mark  of  the  Atlantic  ocean, 
"with  the  right  and  privilege  *  *  *  to  exclude 
the  tide  water  from  so  much  of  the  land  *  *  * 
as  lies  under  water,  by  filling  in  or  otherwise 
improving  the  same,  and  to  appropriate  the 
lands  under  water  t<>  her  and  their  exclusive 
private  uses."     HELD,  that  the  assigns  of 
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the  grantee  could  maintain  ejectment 
against  one  who  occupied  a  pier  erected 
upon  the  land  under  water,  Polhemus  vs. 
Bateman,  31  Vr.  163.  distinguished. — Burk- 
hard  vs.  Heinz  Co.,  42  Vr.  562. 


II.    FOR    WHAT    MAINTAINABLE. 

1.  Possession  of  Street. 

Ejectment  is  the  appropriate  remedy  by 
the  borough  to  recover  possession  of  a  dedi- 
cated street. — South  Amboy  vs.  New  York 
and  Long  Branch  Railroad  Co.,  37  Vr.  623. 

The  action  of  ejectment  by  the  municipal 
authority  is  the  appropriate  remedy  against 
a  person  unlawfully  encroaching  upon  a 
public  highway  under  its  control. — Asbury 
Park  vs   Ilawx'hurst,  38  Vr.  582. 

A  city  is  entitled  to  maintain  ejectment 
to  recover  a  portion  of  a  public  street  wrong- 
fully obstructed,  without  having  previously 
passed  an  ordinance  relating  to  the  removal 
of  such  obstructions. — Hawkshurst  vs.  As- 
bury Park,  20  Dick.  496. 

2.  Breach  of  Covenant. 

One  of  two  or  more  persons  holding  a 
vested  right  of  entry,  for  condition  broken, 
may,  without  actual  entry  maintain  eject- 
ment for  the  land  involved.  Quaere.  Can 
the  defendant  effectually  object  to  non- 
joinder of  the  other  holders  by  giving  notice 
under  section  37  of  the  Practice  act? — Bou- 
vier  vs.  Baltimore  and  New  York  Railway 
Co.,  38  Vr.  281. 

The  mere  breach  of  covenant  by  the 
tenant  can  give  the  landlord  no  right  of  re- 
entry unless  there  be  a  stipulation  in  the 
lease  that  such  breach  of  covenant  shall  work 
a  forfeiture  or  determination  of  the  tenant  s 
interest,  in  which  case  ejectment  will  Me. 
No  ejectment  can  be  maintained  by  the 
landlord  for  mere  breach  of  covenant  not 
coupled  with  a  proviso  that  the  term  shall 
end  His  only  remedy  would  be  an  action 
for  breach  of  covenant. — Ocean  Grove  As- 
sociation vs.  Sanders,  39  Vr.  631. 


III.  DEFENCES. 

1.  Invalidity  of  Trust. 

Trustees  under  the  will  of  S.  are  in  the 
possession  of  land  sued  for  in  ejectment  by 
one  of  the  heirs  at  law  of  S.,  who  insists  that 
some  of  the  purposes  of  the  trust  are  void 
within  the  rule  against  perpetuities.  There 
are  independent,  active  purposes  of  the 
trust  in  course  of  execution  that  are  clearly 
not  within  that  rule  and  require  that  the 


trustees  retain  the  possession  of  the  land  in 
suit.  HELD,  that  ejectment  cannot  be 
maintained  at  this  time. — Simmons  vs. 
Hadley,  34  Vr.  227. 

2.  Easement. 

The  existence  in  the  defendant  of  a  right 
in  the  nature  of  an  easement  does  not  render 
the  anion  of  ejectment  an  inappropriate 
remedy  for  an  unlawful  possession. — Ocean 
Grove  vs.  BerthaU,  M  Vr.  312. 

A  right  in  the  nature  of  an  easement,  if  it 
exists  in  the  defendant,  does  not  constitute 
a  defence  to  an  action  of  ejectment. — Asbury 
Park  vs.  Hawxhurst  38  Vr.  582. 

The  plaintiffs  declared  in  ejectment  for  a 
strip  of  land  fourteen  i14i  feet  wide,  and 
about  six  hundred  (600)  feet  long,  extending 
to  tidal  waters  and  designated  n  their  deed 
as  "a  certain  ditch."  At  the  trial  their 
claim  of  title  rested  upon  a  deed  containing 
the  following  clause:  "And  also  the  said 
party  of  the  second  part  (the  plaintiffs)  is 
to  have  the  exclusive  privilege  and  use  of  a 
certain  ditch  that  leads,"  &c.  HELD,  that 
the  grant  of  this  exclusive  privilege  was  not 
a  conveyance  of  land  for  the  recovery  of  the 
possession  of  which  the  action  could  be 
maintained. — Conover  vs.  Atlantic  City 
Sewerage  Co.,  41  Vr.  315. 

3.  Right  of  Dowress. 

In  an  action  of  ejectment,  brought  by  the 

daughter  of  a  testator  against  his  widow,  to 
recover  certain  lands,  and  thereby  to  test 
the  validity  of  the  will  of  decedent,  whereby 
plaintiff  had  been  cut  off,  on  the  ground  that 
the  will  was  a  nullity,  it  appeared  that  the 
locus  in  quo  was  the  mansion  house  of  the 
testator,  and  that  he  resided  there,  with  his 
wife,  up  to  the  time  of  his  death;  that  she 
continued  to  reside  there  up  to  the  institu- 
tion of  this  suit,  and  that  no  dower  had  been 
assigned  to  her.  HELD,  that  a  verdict  for 
the  plaintiff  could  not  be  sustained,  for,  if 
the  will  was  valid,  the  plaintiff  had  no  right, 
title  or  interest  whatever  in  the  premises, 
and  if  the  will  was  void,  the  decedent  died 
intestate,  and  defendant,  by  virtue  of  her 
right  of  quarantine,  was  entitled  to  the 
occupancy  of  the  mansion  house  so  long  as 
her  dower  remained  unassigned,  (Gen. 
Stat.,  p.  1276,  sec.  2).— De  Roche  vs.  Myers, 
40  Vr.  14. 


IV.  EXTENT  OF  PROPERTY 
AFFECTED. 

Ejectment  may  be  brought  for  so  much 
only  of  the  highway  as  is  unlawfully  in  the 
occupancv  of  the  defendant. — Ocean  Grove 
vs.  Berth'all,  34  Vr.  312. 
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V.  PLEADING  AND  PRACTICE. 
I.  Evidence  under   General  Issue. 

A  sheriff's  deed  of  conveyance  duly  ac- 
knowledged and  proved  is  by  statute  prima 
facie  evidence  of  the  truth  of  the  recitals 
contained  therein,  but  the  truth  of  such 
recitals  can  be  attacked  by  the  defendants 
in  possession,  under  a  plea  of  general  issue 
in  an  action  of  ejectment,  by  the  purchaser 
at  sheriff's  sale,  against  such  defendants. — 
Meyers  vs.  Conover,  36  Vr.  187. 

In  an  action  of  ejectment  for  land  occupied 
by  the  defendant,  a  plea  of  not  guilty  admits 
such  possession  as  excludes  the  plaintiff. — 
French  vs.  Robb,  38  Vr.  260. 

2.  Questions  for  Jury. 

C,  the  husband  of  the  defendant,  sublet  a 
portion  of  certain  leased  premises  to  plaintiff 
for  a  store,  retaining  possession  of  a  part  of 
the  second  floor,  to  which  the  only  means  of 
access  was  through  the  store.  Subsequently 
he  gave  up  his  lease,  and  plaintiff  leased  the 
premises  from  the  owner  C.  remaining  in 
possession  of  the  second  floor  after  the 
execution  of  the  last  lease.  Afterwards  C. 
surrendered  possession  of  the  premises  to 
the  plaintiff,  the  defendant  retaining  a  key 
to  the  door  of  the  store  and  continuing  to 
occupy  the  rooms  on  the  second  floor.  The 
plaintiff  demanded  possession  of  so  much  of 
the  building  as  defendant  occupied.  HELD, 
in  ejectment, a  non-suit  should  not  have  been 
granted,  there  being  a  sufficient  case  for  the 
jury. — Albertson  &  Young  Co.  vs.  Coty,  35 
Vr.  713. 

The  non-suit  cannot  be  supported  on  other 
grounds  because  there  were  questions  which 
should  have  been  submitted  to   the  jury. 

(a)  There  was  evidence  which,  if  believed, 
established  that  plaintiff  had  been  in  the 
actuse  possession  of  the  locus  in  quo 
for  a  number  of  years  and  until  excluded 
therefrom  by  defendant,  and  upon  that 
evidence  the  burden  was  cast  on  defend- 
ant    to     establish     his     right     to     enter. 

(b)  The  description  in  the  "conveyance  to 
plaintiff,  literally  read,  would  not  close,  but 
it  referred  to  monuments  and  gave  distances 
and  courses.  HELD,  that  if  by  reversing 
the  survey  and  applying  it  to  the  monu- 
ments, the  granted  land  can  be  located,  the 
title  of  plaintiff  should  have  been  submitted 
to  the  jury . — Calatro  vs.  Chabut,  43  Vr.  158. 

3.  Sufficiency  of  Proof. 

This  statutory  rule  of  evidence  does  not 
abrogate  the  legal  principle  that  the  plaintiff 
in  ejectment  under  such  conveyance  must 
recover  by  the  strength  and  validity  of  his 
own  title,  and  imt  by  reason  of  the  weakness 
of  the  title  of  his  adversaries  in  possession. — ■ 
Meyers  vs.  Conover,  36  Vr.  1S7. 

In  an  action  of  ejectment    the   plaintiff 

must  trace  his  title  back  to  someone  who 

shown  to  have  been  in  possession  of  the 


locus  in  quo,  or  failure  in  that  he  must  show 
that  his  grantor  acquired  title  from  the 
original  proprietors.  If  the  plaintiff  fails 
to  establish  a  good  paper  title,  where  his 
case  depends  wholly  upon  his  paper  title, 
the  judgment  must  go  against  him. — Troth 
vs.  Smith,  39  Vr.  36. 

The  lands  of  Jeremiah  Leeds,  of  which  the 
locus  in  quo  was  part,  were,  in  1839,  upon  pe- 
tition of  his  heirs,  under  the  decree  of  a  court 
of  competent  jurisdiction,  divided  by  com- 
missioners among  his  heirs.  In  the  execu- 
tion of  their  duty  the  commissioners  went 
upon  the  land,  assigned  the  shares  and  made 
their  report  in  writing  to  the  court,  which 
was  duly  confirmed  and  is  on  record. 
HELD,  that  these  partition  proceedings 
were  such  an  open,  public  declaration  of 
right  to  possession  by  the  agents  or  repre- 
sentatives of  the  heirs  of  Jeremiah  Leeds 
as  to  be  tantamount  to  an  occupation  by  the 
heirs  themselves,  through  whom  the  plain- 
tiff's paper  title  is  derived. — Ibid. 

In  an  action  of  ejectment  for  a  tract  of 
land  described  as  commencing  at  a  point 
fixed  by  measurement  from  the  intersection 
of  two  public  streets,  and  running  along  one 
of  the  streets  for  a  distance  of  four  feet  and 
four  inches,  and  extending  at  right  angles 
with  the  street  and  of  that  width  for  one 
hundred  and  two  feet,  plaintiff  put  in  evi- 
dence a  deed  to  him  for  a  tract  commencing 
at  the  same  beginning  point  and  extending 
along  the  same  street  for  a  distance  of 
sixty-two  feet,  but  it  appeared  in  his  case 
that  he  had  enclosed  a  tract  of  sixty-two  feet 
front,  although  the  enclosure  did  not  include 
the  plot  sued  for.  Thereupon  the  trial 
justice  directed  a  non-suit  on  the  ground  that 
if  plaintiff  recovered  he  would  have  more 
land  than  his  deed  called  for.  HELD,  that 
the  non-suit  cannot  be  sustained  on  that 
ground. — Calatro  vs.  Chabut,  43  Vr.  458. 

4.  Opening  Judgment. 

It  is  entirely  within  the  legal  discretion 
of  the  court,  under  all  the  circumstances  of 
a  given  case,  to  direct  judgment  in  ejectment 
to  be  opened,  and  the  defendant  allowed  to 
plead  to  the  action. — Mevers  vs.  Conover,  36 
Vr.  187. 

5.  Bill  of  Particulars. 

The  fact  that  the  defendant,  in  his  bill  of 
particulars,  claims  title  by  adverse  posses- 
sion does  not  admit  that  the  plaintiff  has  a 
good  paper  title. — Troth  vs.  Smith,  39  Vr. 
36. 

6.  Competency  of  Evidence. 

Tax  receipts  were  not  competent  e\  idence 
to  support  the  title  of  the  plaintiff. — Troth 
vs.  Smith,  39  Vr.  36. 

7.  Mesne  Profits. 

In  an  action  of  ejectment,  where  the  whole 

claim  of  the  plaintiff,  by  his  declaration,  is 
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demand  of  possession  of  the  locus  in  quo. 
alleging  that  he  has  been  wrongfully  de- 
prived thereof  by  the  defendants,  there  can 
be  no  recovery  of  damages  for  mesne  profits, 
the  statute  (tien.  Stat.,  p.  l-'V.i,  sec.  4.5),  re- 
quiring that,  in  order  to  hold  defendants 
for  use  and  occupation  after  forfeiture, 
claim  therefor  should  be  made  in  the  declara- 
tion.— Kline  vs.  Williams,  40  Vr.  1 7. 

8.  Service  of  Declaration. 

In  an  action  of  ejectment  against  a  cor- 
poration, the  declaration  may  be  annexed 
to  the  summons  and  served  therewith. 
When  ii  is  so  served,  with  a  proper  notice 
to  plead  endorsed  thereon,  the  plaintiff  is 
entitled  to  judgment  at  the  expiration  of 
twenty  days  after  service. — Kam  VS.  Trus- 
ters. 43  Vr.  442. 

This  rule  applies  to  a  case  where  it  is 
necessary  In  ohi;iiii  a  judge's  order  directing 
the  manner  of  service. — Ibid. 

9.  Right  to  Injunction. 

Under  a  writ  of  fieri  facias,  issued  upon  a 
judgment  three  years  after  its  recovery,  a 
sheriff  Levied  upon  and  advertised  for  sale, 
four  distinct  parcels  of  land  belonging  to 
the  defendant  in  execution,  one  of  which 
alone,  was  of  sufficient  value  to  have  thrice 
paid  the  judgment  and  the  other  parcels 
w.ere  of  value  more  than  enough  to  pay  the 
judgment  several  times,  and  in  absence  of 
the  defendant,  who  had  no  notice  or  knowl- 
edge of  the  intended  sale,  he  sold  the  four 
parcels  in  one  lot  to  the  attorney  of  the 
plaintiff  in  execution,  for  one-fourth  the 
amount  due  upon  the  judgment,  and  there- 
upon the  attorney  caused  the  sheriff's  deed 
to  be  made  to  a  third  party,  through  whom 
and  another,  the  title  to  the  whole  property, 
subject  to  the  inchoate  dower  right  of  a  wife 
of  advanced  years,  now  deceased,  within 
four  months  and  a  half  after  the  sale,  went 
to  the  attorney's  wife,  who,  though  she 
claims  to  be  an  innocent  purchaser  for  value, 
does  not,  by  her  answer,  disclose  the  cir- 
cumstances of  her  purchase  or  state  the  value 
she  paid  for  the  property,  and  who  appears 
to  have  dealt  with  the  property  since  the 
sheriff's  sale  as  though  she  deemed  the  title 
of  it  to  be  subject  to  question.  HELD,  that 
a  preliminary  injunction  will  issue  to  re- 
strain the  attorney's  wife  from  prosecuting 
an  action  of  ejectment  against  the  defendant 
in  execution,  to  recover  possession  of  part  of 
the  land,  to  the  end  that  the  status  quo  may 
be  preserved  until  full  proofs  and  final  hear- 
ing shall  be  had,  upon  bond  being  given 
under  rule  126;  and  this,  though  the  com- 
plainant has  delayed  his  application  to  this 
court  for  fourteen  years  after  he  was  put 
upon  inquiry  concerning  the  sale,  it  appear- 
ing that  during  that  time  he  suffered  mental 
affliction  which  was  more  or  less  incapacitat- 
ing, and  it  failing  to  appear  that  the  de- 
fendant in  this  suit  will  suffer  prejudice  at 
the  hearing,  or  that  the  court  will  be  em- 


barrassed or  obstructed  in  administering 
justice,  because  of  the  delay. — Lundy  vs. 
Seymour,  10  Dick.  1 . 

10.  Nature  of  Judgment. 

The  question  whether  an  ordinance,  re- 
quiring the  removal  of  obstructions  in  a 
street,  is.  necessary  to  entitle  the  city  to 
maintain  ejectment  for  a  portion  of  the 
street  occupied  by  an  obstruction,  is  a  legal 
one,  upon  which  a  judgment  for  the  city  in 
ejectment  is  conclusive,  and  such  question 
cannot  be  raised  in  a  suit  to  enjoin  the  en- 
forcement of  the  ejectment  judgment. — 
Hawkshurst  vs.  Asbury  Park,  20  Dick.  496. 
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I.  SPECIAL. 

1.  What  Invalidates. 

The  fact  that  the  officers  empowered  to 
hold  a  special  election  were  not  sworn  will 
not  invalidate  the  result  if  neither  fraud  nor 
other  harm  be  shown. — Smith  vs.  Howell, 
31  Vr.  384. 
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In  a  street  lighting  district  organized 
under  the  act  of  1894,  as  amended  in  1896 
(Pamph.  L.,  1894,  p.  540;  Gen.  Stat.,  p. 
3669;  Pamph.  L.,  1896,  p.  132),  the  annual 
meeting  of  the  legal  voters  prescribed  by 
section  2  of  the  act  is  a  general  election 
whose  time,  place  and  purpose  are  fixed  by 
statute.  The  requirement  of  public  notice 
to  be  given  by  the  township  clerk  is  directory 
and  failure  to  give  it  will  not  invalidate  the 
election,  where  the  will  of  the  people  has 
been  fairly  expressed. — Brown  vs.  Street 
Lighting  District,  41  Vr.  762. 

2.  Practice  to  Review. 

Where  the  prosecutor  was  present  at,  and 
participated  in,  an  election  in  a  street  light- 
ing district,  and,  without  objection  or  pro- 
test, voted  upon  the  question  of  the  sum 
to  be  raised  for  street  lighting  purposes  in 
the  district  for  the  ensuing  year,  he  will  be 
held  to  be  estopped  from  questioning  the 
regularity  of  the  election  because  of  an  alle- 
gation that  the  requisite  ten  days'  notice 
thereof  was  not  given  by  the  township  clerk. 
— Brown  vs.  Street  Lighting  District,  40  Vr. 
485.     See  41  Id.  762. 

At  charter  election,  town  of  Union,  Hud- 
son county,  April  10th,  1900.  Schlemm  and 
Groth  were  rival  candidates  for  councilman- 
at-large.  Groth  was  declared  elected  by 
fifty-one.  Schlemm  had  a  recount  of  ballots 
by  county  board  of  election.  Schlemm 
was  awarded  twenty-eight  majority.  Groth 
was  ousted,  and  Schlemm  received  certificate 
of  election.  Groth  petitioned  supreme 
court  justice  for  trial  as  a  contested  election. 
It  was  on  that  petition  that  the  proceedings 
were  had. 

Under  the  seventh  paragraph  of  section 
163  of  the  statutes  of  1898,  page  312,  a  per- 
son who  seeks  to  contest  an  election  must  set 
forth  in  his  petition  such  circumstances  as 
render  it  probable  prima  facie  that  the  in- 
cumbent was  not  elected,  or  that  some 
person  other  than  the  incumbent  was 
elected.— Groth  vs.  Schlemm,  23  N.  J.  L.  J. 
238. 

3.  Ballots. 

In  election  contest  held  in  Long  Branch 
city.  HELD,  that  Long  Branch  is  not  a 
town  within  the  provisions  of  a  supplement 
to  an  act  relating  to  elections  approved 
March  22d,  1901,  and  hence  official  ballots 
are  not  required.  Marked  ballots  and  legis- 
lative intent  explained. — In  re  Long  Branch, 
25  N.  J.  L.  J.  115. 


II.  GENERAL. 

1.  Recount. 

a.  Method. 

In  a  recount  of  ballots,  under  section  13 
of  the  act  of  March  25th,  1895  (Gen.  Stat. 


p.  1367,  sec.  369),  the  board  of  election 
should  count  as  many  ballots  as  there  are 
names  of  apparent  voters  on  the  poll  book, 
even  though  the  certificate  of  the  whole 
number  of  votes  received  has  not  been  made 
by  the  election  officers,  as  required  by  sec- 
tion 42  of  the  Election  act. — Lippincott  vs. 
Felton,  32  Vr.  121. 

b.  Duty  and  Power  of  Justice. 

In  case  of  a  partial  recount,  under  the 
above  section,  the  justice  ordering  the  same 
should,  at  the  conclusion  thereof,  make  a 
certificate  showing  the  whole  number  of 
votes  for  each  person  for  the  office  in  dispute, 
as  exhibited  by  the  original  certificate  of  the 
canvassers  corrected  by  the  recount,  so  that 
his  certificate  may  take  the  place  of  the 
original  certificate  as  prima  facie  title  to  the 
office  in  dispute. — Lippincott  vs.  Felton.  32 
Vr.  121. 

The  justice,  in  such  a  proceeding,  has  no 
jurisdiction  to  make  an  order  revoking  the 
certificate  of  the  canvassing  board,  unless 
the  recount  shows  some  other  person  to  have 
been  elected  by  a  majority  of  the  votes  cast. 
If  there  be  a  tie  vote,  shown  by  the  recount, 
no  certificate  can  be  issued  by  the  justice. — ' 
Kehoe  vs.  Stagmeier,  41  Vr.  175.  A.  42  Id. 
342.     See  59  At.  1117. 

A  justice  of  the  supreme  court  has  no 
authority  to  make  an  order  directing  the 
county  clerk  to  print  names  on  an  official 
ballot.— In  re  Kraft,  22  N.  J.  L.  J.  373. 

c.  Practice. 

In  a  contest  under  the  provisions  of  the 
one  hundredth  and  following  sections  of  the 
Election  law,  incumbent  is  not  bound  to 
file  any  answer  to  contestant's  petition,  and 
his  failure  to  do  so  cannot  be  treated  as  a 
default,  entitling  contestant  to  judgment. — 
Lippincott  vs.  Felton,  32  Vr.  291. 

Contestant's  petition  charged  that  eigh- 
teen illegal  ballots  were  cast  for  incumbent 
by  persons  whom  he  named  therein  as  known 
to  him.  His  proofs  established  the  fact 
that  eighteen  ballots  were  cast  illegally,  but 
not  by  whom  they  were  cast  or  that  they 
were  cast  by  the  persons  named  in  his  peti- 
tion. HELD,  that  these  charges  were  not 
thereby  sufficiently  proved,  and  in  the  ab- 
sence of  other  grounds  in  support  of  the 
petition,  the  failure  justified  its  dismissal. — 
Ibid. 

In  a  petition  to  the  circuit  court  contest 
ins  an  election  on  the  ground  that  legai 
ballots  had  been  rejected  by  the  election 
officers,  the  reason  for  such  rejection  need 
not  be  stated. — Hackett  vs.  Mayhew.  33  Vr. 
481. 

In  an  affidavit  verifying  such  a  petition, 
the  circumstances  of  the  case  need  not  be 
set  forth. — Ibid. 
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In  view  of  the  recount  in  this  case  and  all 
the  circumstances  that  are  set  out  in  the 
petition,  and  the  fact  that  the  petition  itself 
ilms  Milt  clearly  slate  facts  from  which  the 
court,  upon  an  inspection  thereof,  can  say 
that  if  the  facts  stated  are  true,  that  the 
petitioner  was  elected  and  the  incumbent 
was  not.  the  petition  is  not  such  a  compli- 
ance with  the  statute  as  will  authorize  the 
setting  in  motion  the  machinery  for  a  con- 
test.—Groth  vs.  Schlemm,  36  Vr.  431. 

The  incumbent  against  whom  proceedings 
to  contest  an  election  before  the  circuit  court 
are  required  to  be  taken,  is  the  person  who  is 
originally  declared  elected. — Darling  vs. 
Murphy" 41  Vr.  435. 

When  the  supreme  court,  on  appeal,  re- 
verses the  judgment  of  the  circuit  court  in 
an  election  contest,  and  orders  the  petition 
filed  to  I"  dismissed/the  appellant  is  entitled 
to  costs  in  this  court. — Darling  vs.  Murphy, 
42  Vr.  524. 

d.  Power  of  Circuit  Court. 

The  power  of  the  circuit  court,  on  such  a 
contest,  dues  not  extend  to  the  determina- 
tion whether  a  vacancy  existed  in  the  office 
in  respect  to  which  the  contest  is  made. — 
Lippincott  vs.  Felton,  32  Vr.  291. 

The  circuit  court  is  without  jurisdiction 
in  a  contested  election  case,  where  the  pro- 
ceedings are  initiated  by  the  person  origin- 
ally declared  elected,  although  his  certificate 
of  election  has  been  subsequently  revoked 
by  a  justice  of  the  supreme  court  upon  a 
recount  of  the  ballots. — Darling  vs.  Murphv, 
41  Vr.  435. 

e.  After  Proclamation. 

Whether,  after  the  governor  of  the  state, 
in  execution  of  the  duty  imposed  upon  him 
by  an  act  of  the  legislature,  has  issued  his 
proclamation  that  a  proposed  constitutional 
amendment  has  received  a  majority  vote  of 
the  people  and  has  become  a  part  of  the  state 
constitution,  this  court  can  order  a  recount 
of  the  popular  vote,  is  a  question  upon  which 
no  opinion  is  expressed. — Bott  vs.  Board  of 
Registry,  32  Vr.  160. 

The  election  at  which  the  constitutional 
amendment  was  submitted  to  the  vote  of 
the  people  did  not  affect  any  individual  or 
private  right.  It  concerned  the  govern- 
ment alone.  Public  policy,  therefore,  is 
to  be  primarily  regarded  in  considering  an 
application  for  a  recount  of  the  votes. — Ibid. 

The  legislature,  by  the  act  under  which 
this  amendment  was  submitted  to  the 
popular  vote,  having  declared,  how  that  vote 
should  be  canvassed,  made  it  the  duty  of 
the  governor,  after  determining  that  the 
amendment  had  received  a  majority  vote, 
to  issue  a  proclamation  forthwith,  declaring 
that  it  had  been  adopted  by  the  people. 
This  was  a  declaration  by  the  legislature  that, 


so  far  as  the  government  was  concerned, 
public  policy  required  that  the  question 
should  be  at  rest  when  the  chief  executive 
had  performed  the  duty  imposed  upon  him 
by  the  statute. — Ibid. 

If  the  power  inheres  in  this  court  to  order 
the  mandamus  applied  for,  it  would  require 
a  very  clear  case  to  induce  the  court  to  in- 
tervene for  the  purpose  of  reopening  the 
count  and  subjecting  to  litigation  a  subject 
of  such  paramount  importance. — Ibid. 

f.  Rejected  Ballots. 

Ballots  cast  in  one  voting  precinct  hav- 
ing an  official  endorsement  indicating  that 
they  were  prepared  for  another  precinct, 
were  properly  rejected.  Lippincott  vs. 
Felton,  32  Vr.  291. 

g.   Marked   Ballots. 

At  a  township  election  fourteen  ballots 
were  cast,  on  which  a  person  had  written  Ms 
own  name  as  a  candidate,  in  a  blank  space 
left  under  the  words  "Chose'n  Freeholder," 
as  printed  on  the  ballots.  HELD,  that  the 
question  whether  these  ballots  were  invalid 
as  marked  ballots  was  one  of  fact  for  the 
circuit  court,  in  proceedings  under  section 
100  of  the  Election  law,  and  that  the  decision 
of  that  court  thereon  could  not  be  reviewed 
by  this  court  on  appeal  under  section  113. — 
Hackett  vs.  Mayhew,  33  Vr.  481. 

Official  ballots  furnished  to  the  electors 
by  a  municipal  clerk  under  his  construction 
of  a  statute  of  uncertain  meaning,  and  en- 
dorsed with  a  fac-simile  of  his  signature,  are 
not  upon  that  account  marked  ballots  within 
the  eighty-fifth  section  of  the  Election  law, 
but  are  to  be  treated,  at  the  election  for 
which  they  were  provided,  in  all  respects  as 
legal  votes  irrespective  of  the  correctness  of 
the  clerk's  construction  of  the  law. — Bliss  vs. 
Wooley,  39  Vr.  51. 

Various  objections  to  alleged  illegal  ballots 
discussed;  ballots  examined  and  evidence 
summarized. — Davis  vs.  Bell,  27  X.  J.  L.  J. 
76. 

h.  Extraneous  Proof. 

At  an  election  for  village  trustee  four  of 
the  ballots  counted  for  Ira  A.  Kip.  Jr.,  read 
respectively,  "  Ira  A.  Kipp,"  "I.  Kipp,  Jr.," 
■Ira  A.  Kipp,"  "Kipp."  HELD,  that  these 
ballots  were  illegally  counted  for  Ira  A.  Ivipp, 
Jr.;  also  that  the  circuit  court,  upon  a  re- 
count of  the  ballots,  was  right  in  refusing  to 
admit  proof  that  no  other  person  by  the 
name  of  Ivipp  was  a  candidate  at  the  elec- 
tion or  resided  within  the>voting  district. — 
Weeks  vs.  Kip,  35  Vr.  61. 

i.   Review. 

An  order  of  a  justice  of  the  supreme  court, 
made  in  a  recount  under  the  Election  law 
(Pamph.  L.,  1S9S,  p.  310,  sees.   159,   160), 
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cannot  be  reviewed  upon  certiorari  unless  in 
the  proceedings  the  justice  has  exceeded  his 
jurisdiction. — Kehoe  vs.  Stagmeier,  41  Vr. 
175.     A.  42  Id.  342      See  59  At.  1117. 

The  appeal  provided  by  section  175  of  the 
act  to  regulate  elections  is  a  substitute  for 
the  writ  of  certiorari,  and  the  case  is  properly 
before  this  court,  notwithstanding  the  want 
of  jurisdiction  in  the  circuit  court. — Darling 
vs.  Murphy,  41  Vr.  435. 

2.  Nullification. 

The  provision  (since  repealed)  of  the  fifty- 
second  section  of  the  Ballot  Reform  law  of 
May  28th,  1890  (Gen.  Stat  ,  p.  1341,  pi. 
284),  for  the  nullifying  an  election  and  or- 
dering a  new  one,  by  a  justice  of  the  supreme 
court,  was  so  imperfect  and  incomplete  with 
respect  to  the  power  conferred  to  decide  a 
controversy,  as  to  be  wholly  ineffective  and 
nugatory. — Roberts  vs.  Shafer,  34  Vr  182 

The  fact  that  a  new  election  ordered  has 
been  held  and  certified,  will  not  bar  a  cer- 
tiorari to  review  orders  made  under  said 
section. — Ibid. 

Suspicious  circumstances  are  not  suffi- 
cient. Mere  suspicions  do  not  establish 
the  legality  of  the  election  of  the  petitioner 
or  the  defeat  of  the  incumbent. — Groth  vs. 
Schlemm,  36  Vr.  431. 

In  a  proceeding  to  contest  an  election 
under  trie  one  hundred  and  sixty-third  sec- 
tion of  the  "Act  to  regulate  elections" 
(Rev.  1898),  where  the  petition  is  filed  under 
the  seventh  subdivision  of  that  section,  the 
facts  and  circumstances  set  out  must  be  of 
such  a  character  upon  the  face  of  the  peti- 
tion as  to  reasonably  establish  that  some 
other  person  than  the  incumbent  was  legally 
elected  to  the  office  which  the  incumbent 
holds. — Ibid. 

3.  Compensation  of  Officers. 

The  supplement  to  the  "Act  to  regulate 
elections."  approved  March  29th,  1887 
(Pamph.  L.,  p.  69),  which  provides  that 
whenever  a  charter  or  municipal  election 
and  a  general  election  shall  be  held  on  the 
day  fixed  for  the  general  election,  the  clerk 
and  members  of  the  board  of  election  shall 
be  entitled  to  receive  $4.00  per  day  for  their 
services,  one-half  to  be  paid  by  the  munici- 
pality and  one-half  by  the  county,  was  re- 
pealed by  section  178  of  the  "  Act  to  regulate 
elections  (Revision  of  1898),  (Pamph.  L.,  p. 
316). — Bellisvs.  Freeholders  of  Atlantic,  38 
Vr.  528. 

The  provisions  of  section  178  of  the  Revi- 
sion of  1898,  fixing  compensation  of  mem- 
bers of  the  board  of  registry  and  election, 
have  not  been  repealed  or  modified  by  the 
act  of  February  2Sth,  1901,  and  members 
of  boards  of  registry  and  election  in  cities 
are  entitled  to  receive  from  the  county  col- 


lector for  services  rendered  at  a  general  elec- 
tion the  compensation  provided  by  section 
178  of  the  General  Election  law,  notwith- 
standing that,  by  the  act  of  February  28th, 
1901,  charter  and  general  elections  have 
been  consolidated  in  that  cktss  of  municipali- 
ties.—Ibid. 

The  passage  of  the  act  to  consolidate  the 
local  or  charter  elections  with  the  general 
election  in  the  cities  of  this  state,  known  as 
the  Meeker  act  (Pamph.  L.,  1901,  p.  41),  does 
not  operate  to  alter  or  abolish  the  compensa- 
tion allowed  by  statute  to  the  election 
officers  for  duties  connected  with  the  local 
or  charter  elections. — Bennett  vs.  Orange, 
40  Vr.  176.     A.  Id.  675. 

The  compensation  of  a  public  officer 
belongs  to  him,  not  by  force  of  any  contract, 
but  because  the  law  attaches  it  to  the  office, 
and  it  is  not  affected  by  a  diminution  of  the 
duties  of  the  office — the  office  itself  remain- 
ing.— Ibid. 

The  fees  of  election  officers  in  the  submis- 
sion of  the  recently  proposed  constitutional 
amendments  are  regulated  by  the  law  of  1903 
chapter  177. — Saves  vs.  Trail,  Collector,  42 
Vr.  91. 

The  act  of  1903,  chapter  266,  is  a  supple- 
ment of  the  General  Election  law  of  1898,  and 
relates  only  to  services  performed  under 
the  law  of  1898.— Ibid. 

4.  What  Constitutes  Majority. 

In  determining  what  shall  constitute  a 
majority  of  votes  at  an  election,  those 
ballots  only  that  are  in  legal  effect  votes  are 
to  be  considered. — Lane  va  Otif ,  39  Vr.  64. 
See  Id.  656. 


III.  RIGHT  OF  SUFFRAGE. 

Section  69  of  "An  act  to  regulate  elec- 
tions" (Revision,  Pamph.  L.,  1898,  p.  237), 
is  mandatory  in  character,  it  not  only  makes 
it  illegal  for  an  elector  to  vote  elsewhere 
than  in  his  own  district,  but  also  makes  his 
title  to  vote  dependent  upon  the  exercise  of 
that  right  within  the  election  district  in 
which  he  actually  resides. — Lane  vs.  Otis,  39 
Vr.  64.     See  Id.  656. 

The  effect  of  a  vote  illegally  cast  is  that  in 
legal  effect  no  vote  has  been  cast. — Ibid. 

The  provision  of  our  Election  law  which 
declares  that  "every  person  shall  be  entitled 
to  vote  in  the  election  district  in  which  he 
actually  resides  and  not  elsewhere,"  will  not 
be  held  to  disfranchise  voters  who  vote  at  a 
polling  place  selected  and  advertised  by  the 
proper  officers  as  the  polling  place  of  the 
district  in  which  such  voters  reside  notwith- 
standing the  place  so  selected,  but  at  which 


ELECTIONS,  IV,  V.— ELECTION  OF  REMEDIES. 


Primary. — Voting  Machines. 


the  election  is  otherwise  lawfully  held,  is  out- 
side the  territorial  limits  of  the  i  Li  ction  dis- 
trict for  which  it  is  provided,  no  fraud  or 
other  harm  being  shown  01  charged. — Lane 
vs.  Otis,  39  Vr.  656. 


IV.  PRIMARY. 

1.  Constitutionality  of. 

The  statute  entitled  "a  further  supple- 
ni,  Hi  to  an  ac1  i  ntitled  '  An  ac1  to  regulate 

elections,'"  approved  April  14th.  1903 
(Pamph.  L.,p.  603).  popularly  known  as  the 
Primary  Election  law,  applies  to  general  elec- 
tions only.  HELD,  that  it  is  not  on  that 
account  a  special  law  within  the  constitu- 
tional interdict.  HELD  also,  that  it  is  not 
rendered  special  by  reason  of  its  provisions 
that  candidates  to  be  elected  by  the  voters 
of  a  single  ward  or  township  shall  be  nomin- 
ated directly  without  the  intervention  of 
delegates,  while  those  to  be  elected  by  the 
voters  of  more  than  one  ward  or  township 
are  to  be  nominated  by  delegates  from  such 
wards  or  townships  assembled  in  party  con- 
ventions.— Hopper  vs.  Stack,  40  Vr.  562. 

The  supplemental  act  in  question  is  not 
repugnant  to  article  -1.  section  7.  paragraph 
4,  of  the  constitution,  because  by  one  of  its 
sections  it  is  provided  that  certain  specified 
"sections  of  the  act  to  which  this  act  is  a 
further  supplement  shall  apply,  as  far  as 
may  be,  to  the  primary  elections  held  pur- 
suant to  this  act." — Ibid. 

It  is  of  the  essence  of  the  exercise  by  the 
legislature  of  its  police  power  that  citizens 
may,  for  the  public  good,  be  constrained  in 
their  conduct,  even  in  respect  to  matter- 
otherwise  right. — Ibid. 

The  recognition  by  the  legislature  of  the 
existence  of  conditions  that,  in  its  judgment, 
require  regulation  under  its  police  power,  is 
to  be  distinguished  from  the  creation  by  the 
legislature  of  conditions  that  previously  had 
no  existence. — Ibid. 

Primary  elections  are  so  far  matters  of 
public  concern  that  they  are.  at  the  discre- 
tion of  the  legislature,  proper  objects  of 
reasonable  statutory  regulations  under  its 
police  power. — Ibid. 

Section  42  of  "An  act  to  regulate  elec- 
tions" is  repealed  by  the  fourth  section  of 
the  supplement  to  said  act,  approved  April 
14th,  1903.— Ibid. 

2.  Right  of  Suffrage. 

The  right  to  vote  a  secret  ballot  is  neither 
a  natural  right  nor  a  constitutional  right; 
hence  a  legislative  provision  that,  if  chal- 
lenged, a  voter  shall  make  affidavit  that,  at 
the  last  general  election  at  which  he  voted. 


he  voted  for  a  majority  of  the  candidates 
of  the  party  with  which  he  is  proposing  to 
act,  violates  no  ■■on  I  n  utional  right 
voter.    -Hopper  vs.  Stack.  40  Vr.  562. 

3.  Recount. 

The  primary  act  of  1903  and  the  incorpor- 
ating therein  of  certain  sections  of  the  Elec- 
tion law  of  189S  examined  and  held  that  the 
sections  are  not  so  specified  as  to  infer  that 
it  was  not  the  legislative  purpose  to  extend 
the  corrective  power  of  the  circuit  court  to 
primary  elections       Application  denied 

Application  wa-  made  to  the  court  by 
counsel  representing  Frederick  Roy  and 
others,  who  were  candidates  at  the  recent 
primary  elections  in  Essex  county,  for  a 
recount  of  the  votes  for  members  of  the  Re- 
publican county  committee.  It  was 
claimed  by  the  applicants  that  gross  mis- 
conduct and  errors  had  been  committed 
by  members  of  the  boards  of  registry  and 
election,  and  by  the  boards  of  canvassers  in 
counting  the  ballots. — In  re  Roy,  28 N.  J.  L. 
J.  348. 

4.  Petitions. 

A  justice  of  the  supreme  court  has  no 
jurisdiction  to  inquire  into  petitions  filed 
with  the  city  clerk,  before  ballots  are  printed 
therefrom  in  accordance  therewith,  and  to 
direct  that  certain  names  should  be  omitted 
in  printing  the  ballots. — In  re  Jersey  City, 
29  N.  .1.  L.  J.  341. 


V.  VOTING  MACHINES. 

The  statutes  concerning  recounting  of 
votes  are  applicable  to  voting  machines. — In 
re  Election  of  Sheriff.  29  N.  J.  L.  J.  19. 


ELECTION  OF  REMEDIES. 

Cross  References.  Actions;  Criminal 
Law  and  Procedure;  Municipal  Cor= 
porations;  Negligence;  Street  Rail= 
ways. 

A  party  injured  by  the  repudiation  of  a 
contract  by  the  other  parties  bound  to  per- 
form it,  has  an  election  of  remedies  he  may 
pursue,  one  of  which  is  that  he  may  treat 
the  repudiation  as  putting  an  end  to  the 
ci  mt tact  for  all  purposes  of  performance  and 
sue  for  the  profits  he  would  have  realized 
if  he  had  not  been  prevented  from  perform- 
ing, and  the  contract  would  be  continued  in 
•force  for  that  purpose. — Vickers  vs.  Electro- 
zone  Commercial  Co..  38  Vr.  665. 
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ELECTRICITY. 

See  Criminal  Law  and  Procedure; 
Electric  Light  Companies;  Muni= 
cipal  Corporations;  Negligence; Street 
Railways. 


ELECTRIC   LIGHT    COMPANIES. 

I.  USE  OF  STREETS. 

II.  ORDINANCES  RELATING  TO. 

1.  Revocability. 

2.  To  Whom  Applicable. 

3.  Necessity  for. 

4.  Appropriations  for   Lighting 
Purposes. 

Cross  References.  Consents;  Negligence. 


I.  USE  OF  STREETS. 

Because  of  the  act  of  April  21st,  1896, 
(Pamph.  L.,  p.  322),  electric  light  companies 
cannot  lawfully  erect  poles  in  any  street  of  a 
city,  for  either  public  or  private  lighting; 
without  first  obtaining  from  the  city  a  par- 
ticular designation  of  the  streets  in  which 
the  same  are  to  be  placed. — Myers  vs.  Elec- 
tric Company,  31  Vr.  350.     See  34  Id.  573. 

The  acts  of  1884  (Pamph.  L.,  p.  331), 
1893  (Pamph.  L.,  p.  412)  and  1896  (Pamph. 
L.,  p.  322)  apply  to  private  lighting  com- 
panies which  desire  to  use  streets  for  private 
lighting,  heat  and  power  purposes,  and  re- 
quire the  consent  of  the  abutting  land  owners 
and  the  designation  of  streets  by  the  city 
before  poles  can  be  erected. — Meyers  vs. 
Electric  Co.,  34  Vr.  573. 

Public  lighting  only  is  provided  for  by  the 
act  of  May  22d,  1894  (Pamph.  L.,  p.  477), 
and  Bayonne  may,  under  that  act,  without 
the  consent  of  the  abutting  land  owners  or 
previous  designation  of  streets,  use  the 
streets  and  erect  poles  or  cause  poles  to  be 
erected  for  public  lighting. — Ibid. 

The  purpose  for  which  the  designation  of 
streets  by  the  city  is  required  is  to  prevent 
the  use  of  any  street  without  the  consent  of 
the  city,  and  that  object  is  attained  by  a 
general  designation  of  all  the  streets.  The 
permission  of  the  city  is  a  prerequisite  to  the 
right  of  the  company  to  enter  the  streets, 
and  the  designation  is  for  the  purpose  of 
establishing  what  streets  the  company  may 
use,  and  not  what  they  must  occupy. — Ibid. 

A  person  occupying  part  of  a  street  with 
poles  and  appliances  for  lighting  the  street, 


in  pursuance  of  a  contract  made  with  the 
municipal  authorities  under  the  act  of  May 
22d,  1894  (Pamph.  L.,  p.  477),  has  such 
rightful  exclusive  possession  of  the  part  so 
occupied  as  will  support  a  plea  of  not  guilty 
in  an  action  of  ejectment  brought  by  the 
owner  of  the  soil. — French  vs.  Robb,  38  Vr. 
260. 

If  a  person  who  has  rightfully  placed  poles 
and  wires  in  a  street  for  the  purpose  of  light- 
ing the  street,  uses  them  wrongfully  for 
private  lighting,  he  does  not  thereby  lose 
liis  right  to  maintain  them  as  against  the 
owner  of  the  soil. — Ibid. 

The  act  entitled  "An  act  relating  to  elec- 
tric light,  heat  and  power  companies,"  ap- 
proved April  21st,  1896  (Pamph.  L.,  1896,  p. 
322),  gives  extensive  power  to  the  corpora- 
tions referred  to  in  the  title  to  use  the 
public  roads,  highways,  streets,  avenues  and 
alleys  in  the  state  for  the  purpose  of  erecting 
posts  or  poles  to  sustain  necessary  wires, 
with  the  proviso  that  no  posts  or  poles  shall 
be  erected  in  any  street  of  any  incorporated 
city  or  town  without  first  obtaining  from 
the  incorporated  city  or  town  a  designation 
of  the  streets  in  which  the  same  shall  be 
placed  and  the  manner  of  placing  the  same. 
HELD,  that  the  municipal  corporations 
referred  to  in  the  proviso  are  such  as  are 
called  cities  and  towns  eo  nomine,  and  that 
townships  are  not  included  in  such  designa- 
tion.— East  Orange  vs.  Suburban  Electric 
Light  and  Power  Co.,  14  Dick.  563. 

A  municipality  entered  into  a  contract 
with  a  public  lighting  company  by  the 
terms  of  which  the  latter  was  required  to 
erect  and  maintain,  at  such  places  in  the 
streets  of  the  municipality  as  the  lighting 
committee  thereof  might  direct,  certain 
incandescent  lamps,  and  to  furnish  and  erect 
the  necessary  poles  for  the  same.  HELD, 
that  the  erection  by  the  lighting  company 
of  a  pole  upon  one  of  the  streets  of  the 
municipality,  in  pursuance  of  the  terms  of 
this  contract,  without  obtaining  the  consent 
of  the  abutting  owner,  did  not  subject  the 
company  to  liability  for  violation  of  a  prior 
ordinance  of  the  municipality  which  pro- 
hibited the  company  from  erecting  a  pole  in 
any  street  or  highway  of  the  municipality 
without  the  consent,  in  writing,  of  the 
owner  in  front  of  whose  property  the  pole 
should  be  erected. — Montclair  Light  and 
Power  Co.  vs.  Montclair,  38  Vr.  151. 

The  placing  by  a  licensee  of  a  municipal 
corporation,  on  a  public  sidewalk,  the  fee  of 
which  is  in  an  adjoining  owner,  of  poles  for 
furnishing  light  by  electricity  for  private 
consumption,  is  a  taking  of  such  owner's 
land,  for  which  he  is  entitled  to  compensa- 
tion, since  the  legislature  has  not  authorized 
municipal  corporations  or  their  licensees  to 
erect  poles  on  sidewalks  for  conducting 
electricity  for  use  in  private  lighting,  but 
has,  by  the  act  of  April  21st,  1896  (Pamph. 
L.,  1896,  p.  322),  authorizing  the  use  of  the 
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public  highways  for  distribution  of  electric- 
ity, forbidden  such  erection  without  the 
land  owner's  oonsenl  Andreas  vs  I  ta  and 
Electric  Co.,  16  Hick.  69. 

Electric  lighl  companies  organized  under 
the  General  Corporation  act  of  this  state 
have  authority  to  ereel  poles  and  to  string 
and  maintain  wires  in  the  public  highways 
upon  first  obtaining  the  consent  of  the 
owners  of  the  soil. — Point  Pleasant  Electric- 
Light  Co.  vs.  Bayhead,  17  Dick.  296. 

The  proviso  of  the  act  of  1896  (Pamph. 
L.,  1896.  p.  322)  declaring  that  no  poles  shall 
be  erected  in  any  city  or  town  without  lir-t 
obtaining  a  designation  of  the  streel  in 
which  the  same  may  be  placed,  and  the 
manner  of  placing  the  same,  dues  not  extend 
to  boroughs. — Ibid. 


II.  ORDINANCES  RELATING  TO. 

I.  Revocability. 

A  common  council  cannot  repeal  an  or- 
dinance  granting  permission  to  an  electric 
light,  company  to  place  it-  poles  and  stretch 
its  wires  on  all  the  streets  and  alleys  of  tin- 
town  when  the  company  has  conformed  to 
the  conditions  of  the  ordinance  so  far  as 
required,  and  has  expended  money  in  placing 
the  poles  and  wires  on  certain  of  the  streets, 
notwithstanding  the  common  council  may 
have  been  mi-led  in  passing  the  ordinance.  — 
Phillipsburg  Electric  Co.  vs.  Phillipsburg,  37 
Vr.  505. 

That  the  officers,  managers  and  stock- 
holders of  the  company  are  different  indi- 
viduals from  those  who  were  stockholders 
when  the  permission  was  granted  gives  no 
ground  for  the  repeal  of  the  ordinance. — 
Ibid. 

If  the  corporation  is  violating  its  charter 
or  the  laws  of  the  state  it  is  liable  to  a  pro- 
ceeding to  forfeit  its  charter,  but  the  ordin- 
ance of  the  common  council  granting  permis- 
sion to  erect  poles  and  string  wires  cannot 
for  that  reason  be  repealed. — Ibid. 

2.  To  Whom  Applicable. 

An  ordinance  requiring  such  a  permit  and 
security  is  applicable  to  and  binding  upon 
an  electric  lighting  company  which  was 
previously  authorized  by  statute  and  or- 
dinance to  erect  poles  in  the  streets  and 
highways. — Cook  vs.  North  Bergen,  43  Vr. 
119. 

3.  Necessity   for. 

The  Borough  act  (Pamph.  L.,  1S97,  p. 
296),  empowering  borough  councils  by  or- 
dinance   to     regulate    the     streets     of    the 


borough,  to  remove  obstructions  therefrom, 
and  to  prescribe  the  manner  in  which  cor. 
porations  or  individual-  shall  exercise  any 

privilege  granted  them  in  the  use  of  the 
Streets,  confer-  a  power  which  can  only  be 
exercised  by  the  passing  of  an  ordinance. — 
Point  Pleasant  Electric  Light  Co.  vs.  Bay- 
head.  17  Dick.  296. 

Until  the  borough  council  i loi  - 
ordinance  regulating  the  use  of  the  borough 
streets  or  prescribing  the  manner  in  which 
electric  light  companies  shall  exercise  their 
street  privileges,  an  elect  lie  light  company 
which  has  obtained  the  consent  of  the  owners 
oi  the  soil,  may  string  its  wires  in  the  public 
streets  of  the  borough. — Ibid. 

The  borough,  and  its  officers,  who  claim 
the  right  to  cut  such  wins  because  strung 
iii  the  borough  street-  without  the  previous 
action  of  the  borough  council,  will  be  re- 
strained by  preliminary  injunction  from 
such  cutting.  The  injury  to  the  complain- 
ant company  is  continuous  and  threatened 
to  be  repeated,  and  is  not  one  for  which 
adi  quate  damages  can  be  recovered  at  law. 
—Ibid. 

4.    Appropriations   for   Lighting    Pur= 
poses. 

Where  the  prosecutor  was  present  at.  and 
participated  in,  an  election  in  a  street  light- 
ing district,  and,  without  objection  or  pro- 
test,  voted  upon  the  question  of  the  sum  to 
he  raised  for  street  lighting  purposes  in  the 
district  for  the  ensuing  year,  he  will  be  held 
to  be  estopped  from  questioning  the  regular- 
ity of  the  election  because  of  an  allegation 
that  the  requisite  ten  days'  notice  thereof 
was  not  given  by  the  township  clerk. — 
Brown  vs.  Street  Lighting  District,  40  Vr. 
485.    See  n  hi  762. 
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I.  PROCEDURE  ON  CONDEMNATION. 
1.  Compensation. 

a.  Counsel  Fee. 

A  land  owner  cannot,  recover  from  a  rail- 
road company  for  counsel  fees  and  other 
expenses  incident  to  condemnation  pro- 
ceedings regularly  instituted  by  the  com- 
pany and  afterwards  discontinued. — Andrus 
vs.  Bay  Creek  Railway  Co.,  31  Vr.  10. 

b.  Benefits  of  Land  Owner. 

When  a  private  corporation  is  condemn- 
ing land  for  the  construction  of  a  railroad, 
the  benefits  to  be  derived  by  the  land  owner 
"from  or  in  consequence  of  the  railroad," 
cannot  constitutionally  be  considered  in 
awarding  him  just  compensation. — Glazier 
vs.  New  Jersey  and  New  York  Railroad  Co.. 
31  Vr.  353. 

c.  For  Water  Rights. 

The  Newbrough  company  was  the  owner 
of  a  tract  of  land  on  both  sides  of  the 
Pequannock  river,  including  the  bed  of  the 
stream.  In  1869  the  company  built  a  mill, 
called  the  Tyndall  mill,  and  erected  a  dam 
and  constructed  a  raceway  fur  the  purpose 
i  if  diverting  the  waters  of  the  river  as  a 
water  power  for  the  use  of  their  mill.  Sub- 
sequently the  company  constructed  another 
mill,  now  owned  by  the  Butler  Hard  Rubber 
Company,  higher  up  on  the  raceway.  The 
waters  from  the  stream  were  first  used 
through  the  raceway  for  driving  the  last 
mentioned   mill,   and   after   they   were  dis- 


charged into  the  tail  race  were  carried  down 
to  the  Tyndall  mill.  B3'  a  deed  dated 
February  12th,  1873.  the  Newbrough  com- 
pany conveyed  to  Richard  B.  Tyndall  the 
premises  at  the  lower  end  of  the  raceway. 
The  deed,  after  the  description  of  the 
premises,  granted,  contained  the  provision 
that  the  party  of  the  first  part  "doth  hereby 
grant,  assign  and  convey  to  the  party  of  the 
second  part,  his  heirs  and  assigns,  the  joint 
right  with  the  party  of  the  first  part  to  all 
the  water  of  the  Pequannock  river  at  the 
dam  of  the  said  party  of  the  first  part;" 
also,  the  joint  right  to  take  said  water  from 
said  dam  through  the  canal  or  raceway 
running  from  said  dam  to  the  raceway  or 
mill  of  the  party  of  the  first  part,  and  thence 
through  the  tail  race  of  the  said  mill,  to  the 
premises  therein  conveyed,  with  a  covenant 
that  each  of  the  parties  should  have  the  right 
to  repair  or  rebuild  the  said  dam  or  to  repair 
or  enlarge  said  canal  at  the  cost  of  the  party 
repairing,  enlarging  or  rebuilding.  By  a 
deed  dated  July  24th,  1873,  the  Newbrough 
company  conveyed  to  Rosenthal  and  Strauss 
under  whom  the  plaintiffs  take  title,  the 
tract  of  land  on  which  the  upper  mill  had 
been  erected,  with  the  strip  of  land  on  which 
the  raceway  was  situate,  extending  up  the 
river  to  a  point  distant  seven  and  five-tenths 
feet  from  the  southeast  corner  of  the  stone 
abutement  at  the  gatehouse  at  the  upper 
end  of  the  canal,  together  with  all  the  rights 
of  the  dam  and  of  the  flowage  possessed  by 
the  said  party  of  the  first  part,  subject  in 
all  respects  to  the  joint  rights,  privileges  and 
easements  affecting  the  dam  and  the  water 
in  the  Pequannock  expressed  and  contained 
in  a  deed  to  Tyndall.  The  city  of  Newark, 
under  the  act  of  April  21st,  1876  (Rev.,  p. 
721),  instituted  proceedings  to  condemn 
the  plaintiff's  right  to  the  waters  of  the 
stream.     HELD, — 

1.  That  the  grant  to  Rosenthal  and 
Strauss  conveyed  the  right  to  the  waters  of 
the  stream  as  appurtenant  to  the  conveyance 
of  the  land,  and  that  they  were  entitled  to 
compensation  for  the  damages  sustained 
by  the  taking  of  the  waters  for  the  purposes 
mentioned  in  said  act.  Stockport  Water 
Works  Co.  vs.  Potter,  3  Hurlst.  &  C.  300; 
Ormerod  vs.  Todmorden  L.  R.,  11  Q.  B. 
Div.  155,  and  Kensit  vs.  G.  E.  R.  Co.,  L.  R., 
27  Ch.  Div.  122,  distinguished. 

2.  That  Rosenthal  and  Strauss,  under 
their  deed,  had  the  right  to  enlarge  the  race- 
way, either  under  the  reservation  contained 
in  the  deed  to  Tyndall  or  under  the  New- 
brough Company,  which,  as  the  owners  of 
the  fee  of  the  upper  mill  and  of  the  raceway, 
dam  and  water  power,  had  the  right  to  en- 
large the  raceway — the  conveyance  by  the 
Newbrough  company  to  them  being  of  all 
rights  of  the  dam  and  of  all  the  flowage  pos- 
sessed by  the  said  party  of  the  first  part. 

3.  That  the  reservation  in  the  deed  by  the 
Newbrough  company  to  Rosenthal "  and 
Strauss  of  the  right  to  construct  a  dam 
below  that  which  was  in  the  stream  u  lien 
the  Kraut  to  Rosenthal  and  Strauss  was  made, 
restrained  the  grantees  from  increasing 
the  height  of  the  dam,  but  did  not  restrict 
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their  right  to  widen  the  raceway  for  the 
purpose  of  utilizing  all  the  water  thai  tin- 
dam  then  in  existence  would  divert  from  the 
stream. 

4.  That  if  the  plaintiffs  diverted  the 
waters  for  a  use  not  permitted  by  the  COl  en- 
ants  in  the  Tyndall  deed,  that  fact  might 
create  a  right  of  suit  by  the  owners  "1  the 
Tyndall  property,  but  did  nut  deprive  the 
plaintiffs  of  their  title  to  the  water  as  it 
flowed  through  the  raceway. — Butler  Rub- 
ber Co.  vs.  Newark,  32  Vr.  32. 

When'  tin-  city  proposes  to  take  a  certain 
quantity  of  water  in  its  condemnation  pro- 
ceedings it  will  acquire  a  right  to  take  tin- 
quantity  of  water  mentioned,  and  the 
damages  to  the  land  owner  will  be  assessed 
on  the  basis  of  the  quantity  of  water  pro- 
posed to  be  taken,  without  regard  to  the 
quantity  of  water  actually  used  at  the  time 
the  proceedings  were  commenced. — Ibid. 

Where  the  premises  consist  of  a  factory 
with  machinery  driven  by  the  waters  of  a 
stream  of  which  the  city  takes  a  part,  if  in 
the  judgment  of  the  jury  it  would  be  proper 
and  judicious  to  install  a  separate  plant  of 
steam  power  to  supply  the  power  lost  by  the 
diversion  of  the  water,  the  expense  of  that 
method  of  reconstruction  may  be  taken 
into  consideration  in  ascertaining  what  sum 
of  money  would  amount  to  just  compensa- 
tion, but  the  land  owner  is  not  entitled  to 
have  his  property  improved  beyond  its 
original  value  and  cannot  be  allowed  more 
of  such  outlay  than  will  reimburse  him  for 
his  aetual  loss. — Ibid. 

d.  General  Rule. 

In  ascertaining  what  is  just  compensation 
for  lands  taken  under  the  right  of  eminent 
domain,  the  law  has  established  the  legal  rule 
that  if  the  whole  property  be  taken  the 
market  value  of  the  property  as  between  an 
owner  willing  to  sell  and  a  purchaser  desiring 
to  buy,  is  the  measure  of  compensation.  If 
part  only  is  taken  the  problem  is  the  differ- 
ence between  the  market  value  of  the  pro- 
perty before  it  was  taken  or  interfered  with 
and  the  market  value  that  remains  in  the 
property  after  the  injury  is  done. — Butler 
Rubber'Co.  vs.  Newark,  32  Vr.  32. 

In  the  trial  of  an  appeal  from  an  award 
of  commissioners  assessing  the  land  of  the 
plaintiff  for  damages  for  poles,  wires,  &c, 
placed  uppn  it  by  the  defendant,  the  court 
instructed  the  jury  as  follows:  "These  are 
matters  which  come  before  you,  and  you  are 
not  bound  to  adopt  the  opinions  of  any  wit- 
nesses. You  may  adopt  their  views  so  far  as 
reasonable,  but  you  have  the  right  to  take 
into  consideration  your  own  experiences  as 
to  whether  such  structures  are  detrimental 
to  the  market  value  of  abutting  property. 
If,  in  your  experience,  they  are,  you  will 
make  the  compensation  accordingly.  If,  in 
your  experience,  they  are  not,  and  your  are 
not  inclined  to  adopt  the  views  that  have 


been  expressed  here  to  the  contrary,  your 
award  will  be  proportionately  less."  HELD, 
reversible  error  because — 

(a)  It  allowed  the  jurors  to  determine  the 
issue  upon  their  own  knowledge  or  experi- 
enee.  fuunded,  it  may  be,  upon  facts  outside 
the  evidence  delivered  to  them  in  open  court. 

(b)  It  permitted  the  jury  to  render  a 
venliet  which  mighl  nol  )»■  according  to  the 
evidence  given  in  the  cause,  but  upon  their 
own  personal  knowledge  of,  or  experience 
with,  the  subject  matter. 

(c)  It  made  each  juror  in  effect  a  witness 
before  his  co-jurors. — De  Gray  vs.  New  York 
and  New  Jersey  Telephone  Co.,  39  Vr.  451. 

e.  Railroad  Crossing. 

The  laying  out  of  a  highway  across 
a  railroad  is  a  taking  of  the  company's  pro- 
perty for  public  use,  and  entitles  it  to  com- 
|ii'ii-atinn  therefor;  and  compensation  for 
such  taking  includes  the  making  good  to  the 
company  the  moneys  expended  by  it  in 
erecting,  maintaining  and  operating  gates 
at  the  crossing,  provided  such  gates  are 
necessary  for  the  proper  protection  of  the 
public,  and  for  the  safe  operation  of  the 
company's  railroad. — Paterson  and  Newark 
Railroad  Co.  vs.  Newark.  32  Vr.  80. 

Where  a  city,  which  is  engaged  in  acquir- 
ing by  condemnation  the  right  to  lay  out 
and  open  a  street  across  the  tracks  of  a  rail- 
road company,  fails  to  define  the  manner  of 
crossing,  but  seeks  to  condemn  the  privilege 
of  crossing  generally,  the  damages  will  be 
assessed  for  that  manner  of  crossing  which 
will  be  most  injurious  to  the  company's  in- 
terests.— Ibid. 

The  city  charter  provided  for  compensa- 
tion under  the  designation  of  damages  for 
lands  taken  for  the  opening  of  streets.  A 
street  was  laid  out  across  the  lands  of  the 
railroad  company,  crossing  its  tracks  at 
grade.     HELD,— 

1 .  That  a  railroad  company  on  the  laying 
of  a  highway  over  its  tracks  is  entitled  to 
compensation  for  the  use  of  the  locus  in  quo 
for  a  highway  crossing;  that  such  use  does 
not  deprive  the  company  of  the  use  of  the 
premises  for  the  passage  of  its  trains,  and 
that  when  the  crossing  is  at  grade  the  injury 
to  the  company  in  that  use  of  its  property 
is  so  slight  as  to  justify  nominal  damages. 

2.  That  for  an  injury  occasioned  by  neces- 
sary structural  changes,  such  as  the  removal 
of  buildings  or  changes  in  the  tracks,  com- 
pensation should  be  made  which  would  be 
adequate  under  the  circumstances. 

3.  That  for  expenses  incident  to  the  erec- 
tion and  maintenance  of  gates,  sign  boards, 
cattle  guards,  and  the  like,  including  the 
expenses  of  a  flagman,  the  company  is  not 
entitled  to  an  allowance ;  such  expenditures, 
being  required  either  for  the  protection  of 
the  company  in  running  its  trains  or  of  the 
public  using  the  street  at  such  crossings, 
are  expenses  incident  to  a  compliance  with 
police  regulations,   and,   therefore,   do  not 
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entitle   the   company  to   an   allowance  for 
them. 

4.  That  planking  between  the  rails  and 
maintaining  it  for  a  crossing  is  not  a  struc- 
tural change  for  which  compensation  should 
be  allowed. 

5.  That  in  proceedings  under  the  city 
charter,  providing  for  the  assessment  of 
damages  and  benefits  incident  to  the  laying 
out  of  a  street  across  the  tracks  of  a  railroad 
company,  the  company  should  not  have  been 
assessed  for  benefits. — Morris  and  Essex 
Railroad  Co.  vs.  Orange,  34  Vr.  252. 

f.  On  Appeal. 

The  amendment  of  1903  did  not  impair 
the  right  of  the  land  owner  to  the  money 
previously  paid  in  satisfaction  of  the  award 
under  the  original  act. — Jersev  City  vs. 
Hamilton,  41  Vr.  48. 


g.  Street  Grade. 

The  revised  Eminent  Domain  act  (Pamph. 
L.,  1900,  p.  79),  does  not  apply  to  injuries 
arising  from  a  change  of  street  grade. — 
Manufacturers'  Land  and  Imp.  Co.  vs. 
Camden,  42  Vr.  490. 


h.  Public  Streets. 

The  laying  out  of  a  highway  across  a  rail- 
road is  a  taking  of  the  company's  property 
for  public  use,  and  entitles  it  to  compensa- 
tion therefor;  and  compensation  for  such 
taking  includes  the  making  good  to  the 
company  the  moneys  expended  by  it  in 
erecting,  maintaining  and  operating  gates 
at  the  crossing,  provided  such  gates  are 
necessary  for  the  proper  protection  of  the 
public,  and  for  the  safe  operation  of  the 
company's  railroad. — Paterson  &  Newark 
Railroad  Co.  vs.  Newark,  32  Vr.  80. 

Where  a  city,  which  is  engaged  in  acquir- 
ing by  condemnation  the  right  to  lay  out  and 
open  a  street  across  the  tracks  of  a  railroad 
company,  fails  to  define  the  manner  of  cross- 
ing, but  seeks  to  condemn  the  privilege  of 
crossing  generally,  the  damages  will  be  as- 
sessed for  that  manner  of  crossing  which 
will  be  most  injurious  to  the  company's  in- 
terests.— Ibid. 

A  street  or  avenue  laid  out  by  an  owner 
upon  his  land  and  by  him  dedicated  to  the 
public  use,  in  the  absence  of  its  acceptance 
by  the  public,  is  not  a  street  or  highway 
within  the  meaning  of  the  Traction  act  of 
1893,  and  the  supplement  thereto. — 
(Pamph.  L.,  p.  302);  (Gen.  Stat.,  p.  3235). 
— Pease  vs.  Traction  Co.,  40  Vr.  165. 

The  owner  of  land  in  a  street  thus  dedi- 
cated, but  not  accepted,  is  an  owner  of  land 
within  the  meaning  of  section  14  of  the 
Tract  ion  act  regulating  the  proceedings  to 
condemn  lands. — Ibid. 


i.  Injury  to  Buildings. 

Where  a  course  condemned  for  a  public 
road  runs  through  leased  buildings,  so  as  to 
require  them  to  be  removed  or  torn  down, 
the  tenant  is  entitled,  after  the  condemned 
portion  is  occupied,  to  consider  the  premises 
untenantable,  within  the  terms  of  the  lease, 
providing  that,  in  case  the  buildings  are 
rendered  untenantable,  he  shall  not  be  liable 
for  rent,  but  may  surrender  the  premises. — 
Board  of  Chosen  Freeholders  vs.  Emmerich, 
12  Dick.  525. 

Where  land  condemned  for  a  highway  was 
leased  for  its  full  value,  a  mortgagee  of  the 
leasehold  is  not  entitled  to  claim  any  portion 
of  the  award,  as  representing  the  value  of  the 
leasehold  interest. — Ibid. 

Constitution,  article  1,  paragraph  16,  pro- 
vides that  damages  given  on  condemnation 
for  public  roads  are  to  be  fixed  by  the  legis- 
lature, and  Pamph.  L.,  1888,  p.  400,  sec.  6, 
limits  the  award  to  the  value  of  the  land,  and 
damages  to  the  remaining  land  of  the  owner, 
after  considering  the  benefits;  and  where  a 
single  assessment  is  made  for  all  the  owners 
and  persons  interested  in  any  lot,  the  award 
is  limited  to  the  damages  done  to  the  fee 
simple.  HELD,  to  exclude  an  allowance  for 
injury  to  business  conducted  on  condemned 
premises. — Ibid. 

2.  Report  of  Commissioners. 

The  act  entitled  "An  act  concerning  the 
taking  of  property  for  public  use,"  approved 
March  9th,  1893  (Gen.  Stat,,  p.  1386),  re- 
quires a  court  or  justice  of  the  supreme  court 
appointing  commissioners  to  condemn  lands, 
in  all  cases,  to  fix  a  day  in  the  order  of 
appointment  on  or  before  which  the  report 
of  the  commissioners  shall  be  filed. — Bray 
vs.  0(  ean  City  Railroad  Co.,  31  Vr.  91. 

The  requirement  is  not  directory,  but 
mandatory,  and  an  order  which  omits  to  fix 
a  day  is  fatally  defective. — Ibid. 

Quaere.  Whether  a  land  owner  may  use 
the  writ  of  certiorari  to  take  advantage  of 
such  defect,  if  he  appears  before  the  com- 
missioners and  permits  their  reports  to  be 
filed  before  he  makes  objection  because  of 
such  omission? — Ibid. 

The  report  of  the  commissioners  of  assess- 
ment must  show  affirmatively  that  they  have 
made  a  just  and  equitable  assessment  as 
required  by  section  58  of  the  act. — Hend- 
rickson  vs.  Point  Pleasant,  36  Vr.  536. 

The  requirement  of  the  act  entitled  "An 
act  to  regulate  the  ascertainment  and  pay- 
ment of  compensation  for  property  con- 
demned or  taken  for  public  use  (Revision  of 
1900)"  (Pamph.  L.,  p.  79).  that  the  justice 
appointing  commissioners  shall  in  the  order 
of  appointment  fix  the  date  on  or  before 
which    the    commissioners    must    file    their 
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report,  is  not  directory,  but  mandatory,  and 
an  order  which  omits  to  fix  a  day  is  fatally 
defective. — Doughty  vs.  Atlantic  City  Trac- 
tion Co.,  42  Vr.  131. 


3.  Petition. 

If  a  petition  for   the  condemnation   of 

lands  misstates  the-  tacts,  so  that  one  statute 
would  be  applicable  to  the  facts  as  Stated, 
and  a  different  statute  to  the  real  facts,  tin- 
petition  is  erroneous  and  will  be  set  aside  on 
certiorari. — (Hazier  vs.  New  Jersey  and  New- 
York  Railroad  Co.,  31  Vr.  353. 

Under  section  2  of  the  Eminent  Domain 

act,  it  is  not  necessary,  in  a  petition  for  the 
condemnation  of  tunnel  rights,  to  allege 
that  the  proposed  tunnel  will  lie  so  built, 
or  be  kept  in  such  condition  as  to  make  the 
surface  of  the  ground  above  the  same  firm 
and  safe  for  buildings  and  cither  erections 
thereon,  or  that  it  will  In-  at  such  depth 
beneath  the  land  as  not  to  interfere  with  the 
use  thereof. — McEwan  vs.  Pennsylvania 
Railroad  Co.,  43  Vr.  419. 

4.  Power  of  Justice. 

In  proceedings  to  condemn  lands  under 
the  General  Railroad  law,  the  justice  of  the 
supreme  court  is  vested  with  an  express 
power,  coupled  with  such  implied  authority 
only  as  is  necessary  for  its  execution.  When 
the  application  and  notice  conform  to  the 
statute,  the  appointment  of  commissioners 
is  a  matter  of  course.  The  judicial  officer 
must  decide  whether  there  is,  prima  facie,  a 
compliance  with  the  statute;  beyond  this  he 
has  no  jurisdiction  over  the  parties  or  the 
subject. — West  Jersey  and  Seashore  Rail- 
road Co.  vs.  Ocean  City  Railroad  Co.,  32  Vr. 
506. 

5.  Notice. 

Under  the  Eminent  Domain  act  (Gen. 
Stat.,  p.  1386),  it  is  not  essential  to  the 
jurisdiction  of  the  court,  to  which  an  appeal 
from  the  award  of  commissioners  has  been 
taken,  that  the  appellant  should,  within 
ten  days  after  filing  the  petition  of  appeal, 
give  written  notice  of  the  appeal  to  the 
opposite  party;  and  under  exceptional 
circumstances  the  court  may  legally  proceed 
to  try  the  appeal,  although  such  notice  was 
not  given  within  the  time  stated. — Nicoll  vs. 
Telephone  Co.,  33  Vr.  733. 

In  proceedings  brought  to  condemn  lands 
within  the  filed  route  of  a  traction  railway 
company,  under  and  pursuant  to  the  Trac- 
tion act  of  1893  (Pamph.  L.,  p.  302;  Gen. 
Stat.,  p.  3235),  a  conveyance  of  the  lands 
by  the  owner,  at  any  time  after  the  applica- 
tion is  made  and  notices  given  to  the  owner 
as  directed  by  the  order  of  the  justice,  will 
not  defeat  the  proceedings  nor  require  notice 
thereof  to  be  given  to  the  grantee. — Houston 
vs.  Traction  Co.,  40  Vr.  168. 


6.  Nature  of  Judgments. 

A  judgment  of  the  supreme  court 

aside  the  award  of  commissioners  making  an 
assessment  of  damages  for  the  opening  of 
a  Street  is  a  final  judgment  on  which  a  writ  of 

error  will  lie.  although  tin-  court  in  setting 
aside  the  assessment   directed  that  a  new 

assessment    should    lie    made    on    different 

principles.  Paterson  and  Newark  Railroad 
Cn.  vs.  Newark.  32  Vr.,  80,  overruled. — 
Morris  and  Essex  Railroad  Co.  vs.  Orange, 
34  Vr.  252. 


7.  By  Municipal  Corporations. 

A  proceeding  under  the  Borough  act  of 
1897  for  the  condemnation  of  lands  for 
widening  a  street  tends  to  impose  a  pecuniary 
obligation  on  the  borough  and  a  resolution 
providing  for  such  condemnation  must, 
under  the  27th  section  of  -aid  act.  be  sub- 
mitted in  tin-  mayoT  for  hi-  approval. — 
Hendrickson  vs.  Point  Pleasant,  :i<i  Vr.  536. 

Under  "An  act  fur  the  construction,  main- 
tenance and  operation  of  water  works  for  the 
purpose  of  supplying  cities,  towns  and  vil- 
lages of  this  state  with  water."  approved 
April  21st,  1876  (Gen.  Stat.,  p.  2199).  there 
can  be  no  condemnation  of  property  unless 
there  has  first  been  filed  with  the  secretary 
of  state  a  "consent  in  writing  of  the  cor- 
porate authorities,  if  any,  of  the  town  or 
city  proposed  to  be  supplied  with  water." 
to  the  formation  of  a  company  under  such 
act  by  designated  persons  in  a  manner 
specified. — Hampton  vs.  Clinton.  36  Vr.  158. 


8.  Qualification  of  Commissioners. 

A  petitioner  for  such  improvement  and 
condemnation  is  interested  in  it,  and  is  dis- 
qualified to  act  as  a  commissioner  to  assess 
the  damages  of  the  owner  of  lands  taken. — 
Hendrickson  vs.  Point  Pleasant,  36  Vr.  536. 


9.  Certiorari. 

Acquiescence  by  the  owner  in  a  condemna- 
tion of  property  for  public  use  will  estop 
attack  by  certiorari,  if  there  is  constitutional 
and  legal  foundation  for  the  taking. — Slo- 
cum  vs.  Neptune,  39  Vr.  595. 

10.  Appeal. 

Under  the  Eminent  Domain  act  of  March 
20th.  1900  (Pamph.  L.,  p.  79).  as  it  stood 
before  the  amendment  of  1903  (Pamph.  L.. 
p.  342),  the  payment  by  the  condemning 
corporation  of  the  amount  awarded  by  the 
commissioners,  whether  it  was  paid  into  the 
court  of  chancery  or  directly  to  the  land 
owner,  barred  any  appeal  from  the  award 
on  behalf  of  the  corporation. — Jersey  City 
vs.  Hamilton,  41  Vr.  48. 
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1 1 .  Traction  Acts. 

The  practice  in  condemnation  proceedings, 
as  prescribed  by  section  14  of  the  Traction 
act  of  1893  (Pamph.  L.,  p.  302;  Gen.  Stat., 
p.  3235),  is  superseded  by  the  General  Con- 
demnation act  of  1900,  (Pamph.  L.,  p.  79). — 
Paterson,  &c,  Traction  Co.  vs.  DeGray,  41 
Vr.  59. 

The  Traction  act  of  1893  (Pamph.  L.,  p. 
302;  Gen.  Stat.,  p.  3235)  gives  no  appeal 
from  the  report  of  commissioners  in  the 
sense  that  the  word  "appeal"  issued  in  sec- 
tion 9  of  the  Condemnation  act  of  1900 
(Pamph.  L.,  p.  79),  and  therefore  companies 
organized  under  the  former  act  are  not  en- 
titled to  an  appeal  under  the  terms  of  the 
latter. — Ibid. 

The  Traction  act  of  1893  (Gen.  Stat.,  p. 
3239,  sees.  13,  14)  authorized  the  condemna- 
tion of  land  for  the  construction  of  any  rail- 
way built  under  the  provisions  of  this  act, 
"either  as  an  extension  of  the  line  of  an  ex- 
isting railway  or  of  a  new  line  not  exceeding 
sixty  feet  in  width."  A  company  operating 
on  leased  land  a  railway  so  built,  procured 
the  appointment  of  commissioners  to  con- 
demn a  strip  of  land  adjoining  the  strip  on 
which  its  existing  line  was  operated,  the  two 
together  not  exceeding  sixty  feet  in  width. 
HELD,  that  the  proceeding  so  taken  was 
within  the  provisions  of  this  act. — Middlesex 
and  Somerset  Traction  Co.  vs.  Metlar,  41  Vr 
98.     R.  43  Id.  524. 

The  review,  before  a  justice  of  the  supreme 
court,  of  the  award  made  by  commissioners 
for  land  required,  under  the  provisions  of 
the  Traction  Companies  act  of  1893  (Gen. 
Stat.,  p.  3235),  is  "an  appeal,"  within  the 
meaning  of  section  9  of  the  Eminent  Domain 
act  of  1900  (Pamph.  L.,  p.  79),  for  which 
the  appeal  provided  by  the  later  act  is  sub- 
stituted.— Van  Emburgh  vs.  Paterson,  &c, 
Traction  Co.,  41  Vr.  668. 

12.  Amendment. 

A  defective  description  in  a  condemnation 
proceeding  may  be  amended  under  the 
statute,  and  an  order  appointing  commis- 
sioners to  condemn  lands  will  not  be  set  aside 
on  certiorari  because  of  an  alleged  defective 
description  until  the  moving  party  in  the 
condemnation  has  had  opportuntiy  to  apply 
to  amend  and  has  failed  to  do  so. — Wood- 
cliff  Co.  vs.  New  Jersey  &c,  Railroad  Co., 
43  Vr.  137. 

13.  Liens. 

A  railroad  company  acquiring  land  by 
condemnation  and  paying  the  award  of  the 
commissioners  into  court,  is  entitled  to  have 
all  liens  on  the  land,  including  liens  for  taxes, 
paid  out  of  such  fund,  though  the  lienors  are 
not  parties  to  the  proceedings. — In  re  Sleeper 
17  Dick.  67. 


II.  TITLE  OBTAINED  BY. 

Where  the  statute  which  authorizes  the 
acquisition  of  lands  by  condemnation  under 
the  right  of  eminent  domain  authorizes  the 
taking  of  a  fee,  it  cannot  be  held  that  an 
easement  only  was  acquired  thereunder  on 
the  ground  that  an  easement  only  was  neces- 
sary to  accomplish  the  purposes  for  which 
the  right  of  eminent  domain  was  granted, 
Green  vs.  Morris  and  Essex  Railroad  Co.,  1 
Beas.  165,  explained. — Pipe  Line  Co.  vs. 
Delaware,  Lackawanna  and  Western  Rail- 
road Co.,  33  Vr.  254. 

The  act  approved  April  1st,  1895  (Pamph. 
L.,  p.  769),  authorizes  cities  to  take  by  con- 
demnation, in  procuring  a  public  water 
supply,  "land,  water,  water  rights  or  other 
property."  Under  this  power  a  temporary 
use  or  interest  in  land  may  be  so  taken. — 
Hepburn  vs.  Jersey  City,  38  Vr.  114.  A.  Id. 
686. 

The  quantity  of  interest  which  a  railroad 
corporation  acquires  in  land,  taken  by  it 
under  the  power  of  eminent  domain,  is  that 
which  the  statute  conferring  the  power 
authorizes  it  to  take.  When  the  statute 
declares  that  the  corporation  shall  be  seized 
and  possessed  in  fee  simple  of  the  land  so 
taken,  an  estate  in  fee  becomes  vested  in  the 
corporation;  when  the  statute  limits  the 
acquisition  to  a  less  estate  than  a  fee,  only 
such  less  estate  passes. — Currie  vs.  New 
York  Transit  Co.  and  National  Docks  Rail- 
way Co.,  21  Dick.  313. 

When  a  railroad  corporation,  incorpor- 
ated under  the  General  Railroad  law,  takes 
land  by  the  exercise  of  the  power  of  eminent 
domain  conferred  upon  it  by  the  provisions 
of  that  act,  the  whole  present  estate  in  the 
land  becomes  vested  in  the  corporation,  and 
the  former  owner  retains  no  interest  therein 
for  the  protection  of  which  he  is  entitled  to 
invoke  the  aid  of  a  court  of  equity. — Ibid. 


III.  WHAT  MAY  BE  CONDEMNED. 

The  establishment  of  a  public  park,  with 
public  rights  of  fishery  as  an  appurtenance 
or  incident,  is  a  purpose  that  justifies  the 
exercise  of  the  power  of  eminent  domain. — 
Albright  vs.  Sussex  County  Lake  and  Park 
Commission,  39  Vr.  523.     See  42  Id.  303. 

As  the  constitution  (Art.  1,  pi.  lfi) 
authorizes  private  property  to  be  taken  for 
public  use,  the  authorization  includes  the 
taking  of  any  interest  in  such  property  less 
than  the  whole.  It  includes  the  taking  of 
a  right  of  profit  a  prendre  in  lands.— Ibid. 

A  company  organized  under  the  General 
Railroad  law  purchased  land  within  its 
filed  route.  The  deed  was  given  on  a  con- 
dition subsequent  which  was  not  performed. 
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Right  to  Obtained  by  Purchase. — Employer  and  Employee. 


Under  a  right  of  entry  for  breach  of  such  con- 
dition, judgment  for  possession  was  re- 
covered. HELD,  that  in  case  of  inability 
to  agree  with  the  present  owners,  the  com- 
pany might  lawfully,  condemn  such  lands 
for  the  purposes  of  its  railroad. — Bouvier  vs. 
Baltimore  and  New  York  Railway  Co.,  40 
Vr.  149. 

The  right  to  fish  in  an  inland  lake  of  New 
Jersey  cannot  be  separated  from  the  owner- 
ship of  the  lake  and  taken  under  the  power 
of  eminent  domain,  because-  first,  the 
natural  supply  of  fish  therein  is  so  small  as 
to  be  incapable  of  inciting  a  public  demand, 
and  second,  the  object  of  acquiring  such  a 
right  is  not  use,  which  implies  utility,  but 
mere  sport  or  pastime.  Quaere.  Is  the 
value  of  such  a  right  capable  of  estimation 
so  that  a  .compensation  may  be  awarded 
therefor  which  shall  be  just  with  respect  both 
to  the  private  owner  and  to  the  public  pur- 
chaser?— Albright  vs.  Sussex  County  L.  &  P. 
Com.,  42  Vr.  303. 

Section  1  of  the  supplement  to  the  Genarul 
Railroad  law,  which  was  approved  on  March 
28th,  1902  (Pamph.  L.,  p.  214),  now  section 
23  of  the  Revised  Railroad  act  of  1903 
(Pamph.  L.,  p.  t>45),  authorizes  railroad 
corporations  to  carve  out  from  the  title  of 
the  general  owner  of  land,  and  to  acquire 
by  condemnation  such  rights  and  easements 
for  the  constructions  of  tunnels  as  may  be 
necessary  for  the  accomplishment  of  their 
purposes. — McEwan  vs.  Pennsylvania  Rail- 
road Co.,  43  Vr.  419. 

The  Eminent  Domain  act  of  1900  (Pamph. 
L.,  p.  79.1,  is  applicable  to  the  condemnation 
of  rights  and  easements  under  the  section 
above  mentioned. — Ibid. 

The  railroad  acts  above  mentioned  arc  ni  it 
rendered  unconstitutional  by  the  fact  that 
they  bring  the  condemnation  of  tunnel  rights 
within  the  range  of  the  Eminent  Domain 
act,  without  indicating  by  their  title,  that 
thev  are  intended  to  amend  the  latter  act. — 
Ibid. 

Such  interest  as  a  grantee  or  lessee  ac- 
quires under  such  a  grant  or  lease  from  the 
state  is  private  property,  and  subject  to 
condemnation  under  the  state's  power  of 
eminent  domain. — Woodcliff  Co.  vs.  New 
Jersey  &c,  Railroad  Co..  43  Vr.  137. 


IV.    RIGHTS     TO,    OBTAINED     BY 
PURCHASE. 

While  the  act  of  1897  does  not  expressly 
declare  that  the  new  corporation  shall  have 
the  right  to  take  lands  by  eminent  domain,  it 
provides  that  it  shall  be  entitled  to  all  the 
rights,  liberties,  privileges  and  franchises  of 
the  corporation  whose  property  and  fran- 


chise- have  been  Bold  and  conveyed  under 
its  provisions.  The  right  to  take  lands  by 
condemnation  is  one  of  the  most  important 
of  such  rights,  and  passes  in  virtue  of  the 
sale  and  conveyance. —  Brinkerhoff  vs.  New- 
ark and  Hackensack  Traction  Co.,  37  Vr. 
478. 


EMPLOYER  AND  EMPLOYEE. 

Cross  References.  Brokers;  Injuno 
tions;  Insurance;  Master  and  Ser- 
vant;    Principal  and  Agent. 

The  act  of  February  14th,  1883  (Pamph. 
L.,  18S3,  p.  36).  providing  "that  it  shall 
not  be  unlawful  for  any  two  or  more  persons 
to  unite,  combine  or  bind  themselves  by 
oath,  covenant,  agreement,  alliance  or  other- 
wise to  persuade,  advise  or  encourage,  by 
peaceable  means,  any  person  or  persons  to 
enter  into  any  combination  for  or  against 
leaving  or  entering  into  the  employment  i  if 
any  person,  persons  or  corporation,"  merely 
renders  innocent  as  against  the  public  an  act 
which,  previous  to  its  passage,  was  a  misde- 
meanor punishable  by  indictment,  and  does 
not  take  away  or  in  anywise  affect  any 
private  rights  which  may  arise  out  of  the  acts 
which  are  legalized  thereby. — Frank  & 
Dugan  vs.  Her  old,  18  Dick.  443. 

Every  free  person  not  subject  to  criminal 
restraint  has  a  right  to  work  where  he  sees 
fit,  and  no  other  person  has  a  right  to  pre- 
vent his  doing  so.  or.  without  his  consent, 
even  to  endeavor  to  persuade  him  to  quit. — 
Ibid. 

To  make  out  the  relation  of  master  and 
servant,  it  is  not  necessary  that  there  be  any 
written,  or  even  verbal,  contract  between 
the  parties  to  work  for  any  particular  length 
of  time,  but  the  relation  exists  where  one 
person  is  willing  to  work  for  another  from 
day  to  daj',  and  that  other  desires  the  labor 
and  makes  his  business  arrangements  accord- 
ingly.— Ibid. 

Employers,  where  third  parties  interfere 
with  their  employes  against  the  latter's 
consent,  and  endeavor  by  unlawful  means 
to  induce  them  to  quit  work,  have  a  right  to 
sue  for  relief. — Ibid. 

Injunction  is  the  proper  remedy  for  an 
employer  where  numerous  third  parties  in- 
terfere with  his  employes  against  the  latter's 
consent,  and  endeavor  by  unlawful  means  to 
induce  them  to  quit  work. — Ibid. 

The  right  of  workmen  to  combine  and  to 
cease  their  employment  in  a  body  is  as  ab- 
solute as  the  right  of  an  employer  to  dis- 
charge any  number  of  men  in  his  employ- 
ment.— Jersey  City  Printing  Co.  vs.  Cassidv. 
lSDick.  759." 
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Union  workmen  have  the  right  to  strike 
on  the  employer's  refusal  to  discharge  non- 
union men  in  his  employ. — Ibid. 

Employers,  where  third  parties  interfere 
with  their  employes  against  the  latter's 
consent  and  endeavor,  by  threats  or  per- 
suasions, to  have  the  employes  under  con- 
tract to  render  service  break  their  contract 
and  quit  the  service,  have  a  right  to  an  in- 
junction to  restrain  such  third  persons  from 
so  interfering  with  their  employes. — Ibid. 

Employers,  where  third  persons  interfere 
with  persons  willing  to  be  employed,  against 
the  latter's  consent,  by  personal  molestation, 
with  intent  to  coerce  such  persons  to  refrain 
from  entering  such  employment,  and  by 
personal  annoyance,  have  a  right  to  an  in- 
junction to  restrain  such  third  persons  from 
so  interfering  with  the  persons  seeking 
employment,  such  interference  being  an 
invasion  of  the  right  of  employers  to  have 
labor  flow  freely  to  them. — Ibid. 

An  injunction  order,  granted  on  the  filing 
of  a  bill  for  an  injunction  by  an  employer 
against  his  former  employes,  restraining  the 
latter  from  interfering  with  other  men 
employed  under  contract  or  with  men  willing 
to  work,  will  not  be  set  aside  on  the  hearing 
of  a  motion  on  ex  parte  affidavits,  but  will 
be  continued  until  final  hearing. — Ibid. 

Where,  on  an  order  to  show  cause  why  an 
injunction  should'  not  be  granted  against 
strikers  and  the  labor  union,  restraining 
picketing  and  illegal  interference  with  com- 
plainant's employes  pending  suit  for  per- 
manent relief,  the  only  showing  by  defen- 
dants consisted  of  a  large  number  of  affi- 
davits, written  on  printed  blank  forms — 
the  spaces  being  filled  with  the  names  of 
the  particular  answering  defendants — which 
consisted  merely  of  a  denial  of  the  facts 
alleged  in  the  bill  and  allegation  that  the 
strike  which  was  in  progress  was  being  con- 
ducted without  violence  or  unlawful  inter- 
ference with  complainant's  business,  and  it 
did  not  appear  that  the  issuance  of  the  in- 
junction until  final  hearing  would  result  in 
any  hardship  to  defendants,  the  injunction 
would  be  granted. — George  Jonas  Glass  Co. 
vs.  Glassblowers'  Association,  19  Dick.  640. 

A  bill  alleged  that  the  complainants, 
forty-six  in  number  were  machinists,  re- 
cently employed  by  defendant  company, 
but  were  on  strike;  that  the  complainants, 
with  other  machinists,  had  formed  a  volun- 
tary association  to  better  the  condition 
of  machinists  in  general;  that  defendant 
company  and  others,  individuals  and  cor- 
porations, had  formed  a  voluntary  associa- 
tion for  the  purpose  of  dealing  with  labor 
troubles  affecting  the  metal  trades  in  New- 
York  harbor;  that,  in  order  to  carry  out 
the  design  of  the  machinists'  association, 
the  complainants  had  endeavored  to  obtain 
machinists  to  join  them,  and  had  main- 
tained a  system  of  quiet  picketing  in  the 
streets  near  the  machine  shops  of  the  de- 
fendant   company,    and    averred    that    de- 


fendants, in  combination,  were  interfering, 
by  intimidation,  threats,  violence,  arrests, 
&c,  with  the  pickets  of  complainants. 
HELD,  that  the  complainants  were  before 
the  court  as  employers,  and  not  as  employees 
though  the  bill  also  averred  that  defendants 
had  conspired  to  compel  complainants  to 
work  for  defendant  company. — Atkin  vs. 
Fletcher  Co.,  20  Dick.  658. 

Employers  have  the  right  to  combine 
to  refuse  employment  to  any  kind  or  class 
of  workmen  just  as  fully  as  employees  have 
the  right  to  combine  to  refuse  to  be  employed 
by  any  employer  employing  men  of  whom 
they  disapprove  or  conducting  his  business 
contrary  to  their  views. — Ibid. 

A  bill  representing  the  complaint  of  a 
voluntary  association  composed  of  machin- 
ists, and  organized  for  various  purposes, 
including  benevolent  purposes,  and  alleging 
that  the  association  had  employed  persons 
to  perform  the  service  of  "picketing;"  that 
complainants  had  been  so  employed,  but 
that  most  of  them  had  been  compelled  to 
give  up  the  work  because  of  the  insults, 
violence,  unlawful  arrests,  &c,  to  which 
they  were  subjected  by  defendants,  could 
not  be  deemed  as  averring  grievances  of 
the  "pickets"  themselves,  but  merely  re- 
garded as  grievances  of  the  association  itself. 
—Ibid. 

The  mere  fact  that  defendants  in  combina- 
tion, by  means  of  intimidation  or  criminal 
violence,  interfere  with  the  free  flow  of  labor 
to  an  employer,  does  not  give  the  employer 
the  right  to  equitable  relief,  in  the  absence 
of  his  showing  that  his  remedy  at  law  is 
inadequate. — Ibid. 

Equity  does  not  undertake  to  grant  in- 
junction in  strike  or  boycott  cases  unless 
complainant  has  shown  substantial  pecuni- 
ary loss  in  respect  to  his  property  and  busi- 
ness for  which  an  action  at  law  was  an  in- 
adequate remedy,  or  where  he  has  shown 
that  he  had  been  deprived  of  his  right  to 
make  a  living. — Ibid. 

The  right  of  a  voluntary  association,  en- 
gaged in  supporting  a  strike,  to  freedom  in 
the  labor  market,  so  that  the  association 
can  readily  employ  pickets  and  other  agents 
in  carrying  on  its  industrial  warfare,  is  not 
a  proper  subject  of  protection  by  means  of 
an  injunction. — Ibid. 


ENDORSER. 

See  Bills  and  Notes;  Checks;  Debtor 
and  Creditor;  Negotiable  Instru- 
ments;   Promissory  Notes. 


ENTIRETY. 

See  Divorce;    Husband  and  Wife. 
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ENTRY,  RIGHT  OF. 

See  Conditions;  Covenants;  Ejectment; 
Landlord  and  Tenant. 


EQUITABLE  ESTATE. 

Cross  References.  Devise  and  Legacy ; 
Mortgages;  Trusts  and  Trustees; 
Pleading  and  Practice ;   Wills. 

Where  the  parties  entitled  under  a  will 
to  the  whole  beneficial  interest  in  an  estate 
all  join  in  an  election  to  receive  it  as  land 
rather  than  as  money  and  no  superior  equity 
appears,  a  trustee  who  holds  the  estate 
solely  for  the  purposes  of  division  will  be 
decreed  to  convey  to  the  beneficiaries  as 
land,  according  to  their  interest  under  the 
will. — Beideman  vs.  Sparks,  16  Dick.  226. 
A.  19  Id.  374. 

Equitable  estates  are  in  this  court  dealt 
with  as  legal  estates,  subject  to  the  same 
incidents  and  consequences  as,  under  the 
circumstances,  attend  upon  similar  e-tates 
at  law. — Ibid. 

It  is  an  established  rule  of  equity  prac- 
tice that  estates  limited  over  to  persons  not 
in  esse  are  represented  by  the  living  owner 
of  the  first  estate  of  inheritance. — Dunham 
vs.  Doremus,  10  Dick.  511. 


EQUITABLE    RELIEF    AXD 
REMEDY. 

I.  ABUSE  OF  PROCESS. 
II.  WANTON  INJURIES. 

III.  MISTAKE. 

IV.  FORFEITURE  OF  DEVISE. 

V.  CONTAMINATION  OF  WATERS. 

VI.  INSANITY. 

VII.  SUFFICIENT     REMEDY     AT 
LAW. 

VIII.  PARTNERSHIP. 

IX.  RETENTION  OF  SUIT,  PEND= 
INQ  LEGAL  REMEDY. 

X.  PRAYER  FOR. 


XL  DIGNITY  OF  THE  COURT. 

XII.  GENERAL  RULE. 

Cross  References.  Devise  and  Legacy ; 
Injunctions;  Mortgages;  Pleading 
and  Practice;  Quieting  Title;  Re= 
formation  of  Instruments;  Specific 
Performance;  Trusts  and  Trustees; 
Wills. 


I.  ABUSE  OF  PROCESS. 

When  legal  process  has  been  fraudulently 
abused    and    a    title    to    property    has    been 

thereby  obtained  which  the  court  of  law 

cannot  restore,  :i  court  of  equity  will  inter- 
vene and  afford  such  relief  as  may  be  nec- 
essary  to  undo  tin-  wrong  and  secure  a 
legitimate  use  of  the  process. — Kirkhuff  vs. 
Kerr,  12  Dick.  623. 


II.  WANTON  INJURIES. 

Though  a  court  of  equity  will  not  deter- 
mine a  dispute  concerning  a  purely  legal 
title  to  lands,  where  no  equitable  question 
is  connected  therewith,  it  will  restrain 
wanton  injury  to  structures  on  the  land  in 
dispute,  not  adequately  remediable  at  law, 
until  the  complainant  shall,  by  suit  at  law, 
have  his  rights  adjudicated. — Johnson  vs. 
Hughes,  13  Dick.  406. 


III.  MISTAKE. 

A  judgment  that  plaintiff  did  in  fact  make 
a  valid  and  enforceable  contract  at  law  is  no 
bar  to  a  suit  in  equity  to  relieve  him  from 
its  effect  on  the  ground  of  mistake. — Scott 
vs.  Hall,  13  Dick.  42.     See  15  Id.  451. 


IV.  FORFEITURE  OF  DEVISE. 

Equity  will  not  enforce  a  forfeiture  of  a 
devise  for  non-performance  of  conditions 
subsequent,  but  will,  if  a  devisee  accepts, 
compel  the  performance  of  the  conditions, 
or  if  that  be  inequitable  or  impossible,  will 
award  compensation  in  damages  for  the 
breach  of  conditions  if  that  remedy  can  be 
made  adequate. — Bird  vs.  Hawkins,  13 
Dick.  229. 


V.   CONTAMINATION   OF   WATERS. 

Equity  will  enjoin  the  contamination  of 
waters  creating  a  public  nuisance,  though 
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redress  may  be  had  on  indictment  by  abate- 
ment of  the  nuisance. — Attorney-General 
vs.  Paterson,  13  Dick.  1.     See  15  Id.  385. 


VI.  INSANITY. 

The  defence  of  insanity  to  a  sealed  instru- 
ment is  available  at  law  under  the  plea  or 
replication  of  non  est  factum;  hence  equity 
will  not  intervene  at  the  instance  of  a  plain- 
tiff at  law  to  enjoin  the  use  by  the  defendant: 
at  the  trial  at  law  of  a  release  of  the  cause  of 
action  on  the  ground  that  it  was  executed 
when  the  releasor  was  insane,  in  the  ab- 
sence of  proof  that  fraud  was  practiced  in 
procuring  its  execution. — Hoboken  Ferry 
Co.,  vs.  Baldwin,  13  Dick.  36. 


VII.  SUFFICIENT  REMEDY  AT  LAW. 

Equity  will  not  entertain  a  bill  by  a  credi- 
tor of  a  mortgagor,  where  he  has  acquired 
the  legal  title  to  the  mortgaged  chattels  of 
his  debtor  by  a  sale  thereof  under  an  at- 
tachment, to  enjoin  a  sale  by  the  mort- 
gagee on  foreclosure  of  his  mortgage,  exe- 
cuted prior  to  the  attachment,  but  claimed 
by  the  creditor  to  be  invalid  on  the  ground 
that  it  does  not  state  the  consideration 
therefor,  ami  for  the  determination  of  its 
validity,  as  the  parties  have  an  adequate 
remedy  at  law,  by  replevin. — Jersey  City 
Milling  Co.  vs.  Bla'ckwell,  13  Dick.  122. 


VIII.  PARTNERSHIP. 

A  number  of  persons,  firms  and  corpora- 
tions engaged  in  the  business  of  dredging 
entered  into  a  voluntary  association,  the 
object  of  which,  as  stated  in  its  articles, 
was  to  designate  and  maintain  a  uniform 
scale  of  prices  for  dredging  and  to  equitably 
distribute  work;  officers  were  to  be  elected 
annually,  but  the  chief  powers  were  invested 
in  an  "adjuster."  Members  might  bid  on 
work  or  make  contracts,  provided  they  bid 
according  to  the  association  rules,  hut  if  a, 
member  secured  more  than  its  fair  propor- 
tion of  the  work,  the  adjuster  might  assign 
the  work  secured  to  another  member.  Each 
member  retained  its  own  plant — there  was 
no  central  plant — and  the  association  par- 
took of  no  gains  or  losses.  HELD,  that 
such  association  was  not  a  partnership  so 
as  to  entitle  a  member  thereof,  on  the  death 
of  another  member,  to  dissolution  and  a 
distribution  of  its  assets. — Potter  el  al.  vs. 
Dredging  Co.,  14  Dick.   122. 

Where  a  number  of  persons,  firms  and 
corporations  engaged  in  the  business  of 
dredging   have  entered   into   an  association 


to  maintain  prices  for  dredging  and  to 
equitably  distribute  work,  the  conduct  of 
which  was  put  under  the  control  of  an 
adjuster,  such  adjuster  is  not  entitled  to 
personal  relief  from  the  fact  that  he  had 
not  received  his  just  share  of  the  work. 
He  could  not  complain,  as  the  distribution 
was  entirely  within  his  own  hands. — Ibid. 


IX.  RETENTION  OF  SUIT,  PENDING 
LEGAL  REMEDY. 

If  the  complainant's  bill  prays  affirmative 
relief,  based  on  the  existence  of  a  right  of 
easement,  and  the  right  is  denied  by  the 
answer,  it  is  proper  for  the  court  of  chancery 
to  retain  the  cause  until  the  complainant 
has  had  reasonable  opportunity  to  estab- 
lish his  title  at  law. — Todd  vs.  Staats,  15 
Dick.  507. 


X.  PRAYER  FOR. 

If  the  complainant,  on  the  facts  stated 
in  a  bill,  is  entitled  to  any  equitable  relief 
whatever,  and  there  is  a  prayer  for  general 
relief,  this  may  be  granted,  even  if  the 
special  relief  claimed  be  not  warranted  by 
the  facts,  or  if  he  mistakes  the  principles 
of  equity  upon  which  his  right  to  relief  is 
founded. — Junior  Order  Building  and  Loan 
Association  vs.  Sharpe,  18  Dick.  500 


XI.  DIGNITY  OF  THE  COURT. 

The  piece  of  land  in  question  here  was 
probably  worth  intrinsically  less  than  $50, 
but  \\  :is  so  situate  with  regard  to  the  com- 
plainant's other  property  as  to  render  it 
peculiarly  valuable  to  him.  HELD,  not 
beneath  the  dignity  of  the  court. — Free  vs. 
Sharkey,  14  Dick   284.     -4.  15  Id.  446. 


XII.  GENERAL  RULE. 

The  general  rule  prevails  in  courts  of 
equity  that  equality  is  equity. — Perth  Am- 
boy  Gaslight  Co.  vs.  Middlesex  Countv 
Bank,  15  Dick.  84 


EQUITY. 

Note.  This  subject  being  a  general  title 
its  subdivisions  will  be  found  in  this  volume 
under  each  appropriate  branch  of  Equity 
Jurisprudence. 


ERROR,  I. 
Assignments  of. 


ERROR. 

I.  ASSIGNMENTS  OF. 

1.  Referee's  Rulings. 

2.  When  Allowable. 

3.  Printed  in  Case. 

4.  Particulars  of,  and  Form  of. 

5.  Amendment. 

6.  Joinder. 

II.^WHEN  WRIT  LIES. 

1.  On  Certiorari. 

2.  After  Final  Judgment. 

3.  Order  Made  after  Judgment. 

4.  Denial  of  Motion  to  Acquit. 

5.  Overruling  Demurrer  to  In= 
dictment. 

6.  Common  Pleas  Judgment. 

7.  On  Behalf  of  State. 

8.  Circuit  Court  Judgment. 

III.  WHAT  CONSIDERED  ON. 

1.  Admission  of  Leading  Ques= 
tion. 

2.  Findings  of  Fact. 

3.  Refusal  to  Direct  Verdict. 

4.  Refusal  to  Non=suit. 

5.  Entire  Record. 

6.  Absence  of  Exception  or  Ob= 
jection. 

7.  Judicial  Discretion. 

8.  Matter  of  Law. 

9.  Exceptions  of  Defacto  Judge. 

10.  In  General. 

11.  Where  Error  Cured. 

12.  Assignments  Argued. 

IV.  REVERSIBLE. 

V.  DISMISSAL  OF  WRIT. 

VI.  IN  GENERAL. 

VII.  WHEN  WRIT  ISSUES. 

Cross  Reference.     Bill    of  Exceptions. 


I.  ASSIGNMENTS   OF. 

1.  Referee's  Rulings. 

Assignments  of  errors  which  are  directed 
to  supposed  erroneous  rulings  of  a  referee, 
to  whom  the  circuit  court  had  referred  the 


cause,  with  the  consent  of  the  parties,  point 
to  no  errors  that  are  reviewable  by  writ  of 
error.  They  tend  to  embarrassment  and 
delay  and  should  be  struck  out  as  frivolous. 
— Hoboken  vs.  Laverty,  31  \'r.  so. 

2.  When  Allowable. 

The  allowance  of  a  rule  to  show  cause 
does  not  prevent  assignment  of  errors  upon 
the  record.— Consolidated  Traction  Co.  vb. 
Whelan,  31  Vr   154. 

Error  cannot  be  assigned  upon  an  ex- 
ception taken  to  the  mere  refusal  of  the 
court,  in  the  trial  of  a  criminal  indictment, 
at  the  close  of  the  evidence  for  the  state,  or 
on  the  part  of  the  defendant,  to  instruct  the 
jurv  to  acquit. — Bindernagle  vs.  State,  31 
Vr.  307.     See  32  Id.  259. 

An  order  of  the  supreme  court,  or  a  jus- 
tice thereof,  giving  leave  to  the  party 
against  whom  an  order  striking  out  a  de- 
murrer or  plea  has  been  made  to  enter  the 
same  on  the  record,  that  error  may  be 
assigned  thereon  as  provided  by  section  110 
of  the  Practice  act,  will  be  of  no  effect  for 
that  purpose,  unless  the  rule  be  in  fact 
spread  upon  the  record. — Bowers  Dredging 
Co    vs.  Hess,  4'.'  Vr.  327. 

3.  Printed  in  Case. 

An  assignment  of  error  will  not  be  deemed 
to  be  before  this  court  under  a  bill  of  ex- 
ceptions when  the  printed  case  furnished  to 
the  members  of  the  court  does  not  contain 
a  copy  of  such  bill  of  exceptions,  duly 
signed. — Davis  vs.  Little.  3.5  Vr.  595. 

4.  Particulars  of,  and  Form  of. 

A  judgment  will  not  be  reversed  for  tech- 
nical defects  in  the  record  which  are  not 
noticed  in  the  brief  or  argument  of  counsel 
for  the  plaintiff  in  error. — Lewis  vs.  Lewis, 
37  Vr.  251. 

Where  a  general  exception  is  taken  to  a 
charge,  under  section  140  of  the  Criminal 
Procedure  act,  any  assignment  of  error 
thereon  must,  under  section  141  of  the  act, 
set  out  "the  portion  of  the  charge"  alleged 
to  be  erroneous. — State  vs.  MacQueen,  40 
Vr.  476. 

An  assignment  of  error  in  the  following 
form:  "Because  the  whole  charge  of  the 
said  court  was  contrary  to  law  and  inju- 
rious to  the  interests  of  the  defendant"  is 
not  good.  It  alleges  the  parts  of  the  charge 
which  are  unquestionably  good  to  be  as 
bad  as  the  parts  which  may  not  state  the 
correct  legal  principle.  Such  an  assignment 
is  not  within  section  141  of  the  act. — Ibid. 

The  grounds  of  error  should  be  definitely 
pointed  out  in  an  assignment  or  they  will 
not  be  considered. — Latlopp  vs.  Heckmann. 
41  Vr.  272. 
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One  convicted  of  crime  sued  out  a  writ 
of  error  to  re\iew  the  judgment  of  convic- 
tion, and  procured  the  return  with  the  writ, 
not  only  of  bills  of  exception,  but  of  the 
entire  record  of  the  proceedings  at  the  trial, 
as  permitted  by  section  136  of  the  Criminal 
Procedure  act  of  1S98.  He  assigned  errors, 
but  did  not  file  or  serve  any  specification 
of  causes  for  relief  or  reversal,  as  required 
by  section  137,  of  that  act.  HELD,  that 
upon  the  objection  of  the  representative 
of  the  state,  the  plaintiff  in  error  must  be 
confined  to  his. bills  of  exceptions  and  the 
assignments  thereon. — State  vs.  Miller,  42 
Vr.  527. 

If  an  assignment  of  error  in  fact  does  not 
conclude  with  a  verification,  the  assignment 
is  improper. — Karnuff  vs.  Kelch,  42  Vr.  558. 

If  a  matter  of  fact  assigned  for  error  con- 
tradicts the  record,  the  assignment  is  im- 
proper.— Ibid. 

5.  Amendment. 

Where  the  issue  as  made  up  on  the  plead- 
ings and  bill  of  particulars  has  been  fully 
tried  and  correctly  settled,  no  amendment 
having  been  applied  for  in  the  court  below, 
the  court  of  review  will  not  permit  the 
plaintiff  in  error  to  amend  the  bill  of  par- 
ticulars in  order  to  bring  about  a  reversal 
of  the  judgment  and  a  new  trial  upon  a 
different  issue. — Kent  vs.  Phoenix  Art 
Metal  Co.,  40  Vr.  532. 

6.  Joinder. 

A  matter  of  fact  which  is  improperly  as- 
signed for  error  is  not  confessed  by  the 
common  joinder  in  error. — Karnuff  vs. 
Kelch,  42  Vr.  558. 


II.  WHEN  WRIT  LIES. 

1.  On  Certiorari. 

When  a  writ  of  error  is  prosecuted  to 
reverse  the  judgment  of  the  supreme  court, 
rendered  upon  proceedings  in  certiorari  to 
review  a  municipal  assessment  for  benefits, 
the  finding  of  the  supreme  court  upon 
questions  of  fact  is  a  finality. — Vreeland  vs. 
Bayonne,  31  Vr.  168. 

When  the  supreme  court,  on  legitimate 
evidence,  decides  that  the  land  of  an  indi- 
vidual will  be  depreciated  in  value  by  con- 
templated municipal  proceedings,  and  there- 
upon holds  him  entitled  to  prosecute  a  writ 
of  certiorari  to  test  the  legality  of  those 
proceedings,  such  decision  is  not  reviewable 
on  error. —  Beecher  vs.  Newark.  :iii  Vr.  :!<i7. 


2.  After  Final  Judgment. 

A  judgment  of  the  supreme  court,  re- 
versing a  judgment  of  the  circuit  and  re- 
mitting the  record  for  further  proceedings 
according  to  law,  is  final  so  far  as  to  render 
it  subject  to  review  by  writ  of  error  in  this 
court.— Lee  vs.  Heath,  32  Vr.  250. 

A  writ  of  error  will  not  lie  to  an  order  of 
the  supreme  court  denying  a  motion  to 
quash  an  indictment  removed  into  it  by 
certiorari  from  the  sessions  and  remitting 
the  indictment  to  the  sessions,  to  be  pro- 
ceeded in  according  to  law  before  final  judg- 
ment.—Parks  vs.  State,  33  Vr.  664. 

3.  Order  Made  after  Judgment. 

A  writ  of  error  issued  to  bring  into  this 
court  for  review  a  judgment  previously 
affirmed  by  this  court  against  the  same 
plaintiff  in  error  should  be  quashed. — 
Roesel  vs.  State,  33  Vr.  368. 

Under  section  134  of  the  Criminal  Pro- 
cedure act  of  1898,  this  court,  by  a  writ 
of  error  going  directly  to  a  court  of  oyer  and 
terminer,  can  review  only  the  judgment  by 
which  the  criminal  is  condemned  to  death; 
an  order  made  after  such  judgment  and 
merely  appointing  a  day  for  execution  can- 
not be  so  reviewed. — Ibid. 

4.  Denial  of  Motion  to  Acquit. 

The  denial  of  a  motion  to  direct  an  ac- 
quittal at  the  close  of  the  state's  case  on  the 
trial  of  an  indictment  is  not  subject  to  re- 
view on  error.  Quaere.  At  the  close  of 
the  whole  case?  The  subject  of  directing 
verdicts  considered. — Burnett  vs.  State,  33 
Vr.  510. 

5.  Overruling  Demurrer  to  Indictment. 

Error  cannot  be  predicated  upon  the  over- 
ruling of  a  demurrer  to  a  count  in  the  in- 
dictment where  a  nolle  prosequi  is  subse- 
quently entered  to  such  count. — State  vs. 
Jackson,  36  Vr.  62. 

6.  Common  Pleas  Judgment. 

Certiorari  lies  to  review  judgments  of  the 
common  pleas  given  on  appeal  to  that  court 
from  judgments  of  the  court  for  the  trial  of 
small  causes,  but  where  suits  are  originally 
instituted  in  the  court  of  common  pleas,  the 
review  in  the  supreme  court  is  to  be  had  by 
writ  of  error. — Trimmer  vs.  Bonncll.  36  \  r. 
66. 

7.  On  Behalf  of  State. 

The  defendant  having  been  convicted  of 
a  high  misdemeanor  in  the  Union  county 
quarter  sessions,  removed  the  conviction  by 

writ  of  error  to  the  supreme  court .  and  there 
the  judgment  was  reversed,  for  the  admissi.  in 


ERROR,  III. 

What  Considered  on. 


at  the  trial  of  testimony  deemed  illegal. 
HELD,  that  the  attorney-general  or  a  prose- 
cutor of  the  pleas  could  sue  out  a  writ  of 
error  from  this  court  to  reverse  the  jui la- 
ment of  the  supreme  court. — State  vs. 
Meyer,  36  Vr.  233. 

8.  Circuit  Court  Judgment. 

The  method  for  review  of  case  tried  at 
circuit  by  supreme  court  justice  without 
jury,  pointed  out. — French.  Receiver  vs. 
Higgins,  37  Vr.  128. 

A  final  judgment  of  a  circuil  court,  possi- 
bly regular,  is  reviewable  by  writ  of  error 
only,  although  the  record  may  be  defective. 
—Morse,  Williams  &  Co.  vs.  Baake,  39  Vr. 
591. 

The  proceedings  of  the  circuit  court  in  a 
common  law  action  are  reviewable,  not  by 
certiorari,  but  by  writ  of  error,  and  only 
after  final  judgment. — Taylor  Provision  Co. 
vs.  Adams  Express  Co..  43  Vr.  220. 


III.  WHAT  CONSIDERED  ON. 

1.  Admission  of  Leading  Question. 

The  admission  of  a  leading  question  can- 
not be  reviewed  on  error. — Trenton  Passen- 
ger Railway  Co.  vs.  Cooper,  31  Vr.  219. 

The  refusal  of  a  trial  court  to  allow  a 
leading  question  to  be  put  by  counsel  to  a 
witness  called  by  him  is  a  discretionary 
matter  that  does  not  constitute  a  ground 
for  error. — Luckenbuch  vs.  Sciple,  43  Vr. 
476. 

Whether  this  discretion  shall  be  exercised 
by  striking  out  a  question  which  was  an- 
swered before  objection  was  made  to  it  is 
also  a  matter  of  sound  discretion  which, 
excepting  in  cases  of  flagrant  abuse,  is  not 
a  ground  for  error. — Ibid. 

2.  Findings  of  Fact. 

On  a  trial  by  a  judge  without  a  jury,  it 
is  his  province  to  settle  the  facts  according 
to  his  views  of  the  evidence. — Jersey  City 
vs.  Tallman,  31  Vr.  239. 

His  findings  of  fact  are  not  reviewable  on 
error.  It  is  only  where  the  facts  found  do 
not  support  the  conclusion  that  the  judg- 
ment can  be  disturbed  on  error. — Ibid. 

Upon  writ  of  error  the  finding  of  facts  of  a 
judge  trying  an  issue  without  a  jury  is  as 
unassailable  as  the  verdict  of  a  jury  would 
be.  It  cannot  be  attacked  because  un- 
supported by  the  weight  or  sufficiency  of 
the  evidence,  if  there  was  evidence  before 
him  on  the  matter. — Weger  vs.  Delran,  32 
Vr.  224. 


When  a  case  is  tried  by  the  court,  a  jury 
being  waived,  its  finding  upon  Die  blended 
law  ami  fact-  cannot  be  reviewed  upon 
error. — New  Jersey  Rubber  Co.  vs.  Com- 
mercial Assurance  Co.,  35  Vr.  51.    A.  Id  580. 

An  exception  to  tin-  finding  of  the  trial 
judge  in  favor  of  plaintiffs  was  aske, I  on 
the  ground  that  there  was  no  evidence  to 
warrant  it.  It  was  allowed,  but  it  d<  n-.i 
indicate  that  the  mind  of  tin-  trial  judge 
was  directed  to  the  alleged  failure  of  proof 
of  the  consideration  of  the  contract  sued 
on.  Quaere.  Whether  such  an  exception 
justifies  the  examination  upon  error  of  the 
question  whether  there  was  such  proof? — 
Wallace,  Muller  &  Co.  vs.  Leber,  36  Vr.  195. 

In  the  trial  of  a  ease  before  the  court,  the 
court  is  substituted  for  the  jury,  and  its 
finding  on  questions  of  fact,  there  being 
competent  evidence,  cannot  be  reviewed  on 
writ  of  error;  all  that  can  be  reviewed  is 
the  sufficiency  of  the  facts  found  to  support 
the  judgment. — Brewster  vs.  Banta.  37  Vr. 
367. 

On  review  by  writ  of  error  of  a  judgment 
in  a  cause  tried  without  a  jury,  if  error  be 
assigned  only  on  an  exception  to  the  gen- 
eral finding  at  the  trial,  there  cannot  be  a 
reversal  unless  there  is  no  evidence  which 
can  support  such  finding. — Allerton  vs. 
Grundy.  3S  Vr.  55. 

This  court,  on  writ  of  error,  will  not  re- 
view the  finding  of  a  question  of  fact. — 
Snyder  vs.  Commercial  Union  Assurance 
Co.,  38  Vr.  626. 

Where  a  writ  of  certiorari  is  used  as  a 
writ  of  error  to  review  the  action  of  a  1'  >wer 
court,  not  a  special  statutory  tribunal,  the 
supreme  court  and  this  court  will  not  re- 
view findings  of  fact  if  there  is  any  evidence 
to  support  the  findings. — Coles  vs.  Blythe, 
40  Vr.  666. 

Findings  of  fact  supported  by  the  evidence 
are  conclusive  on  appeal. — Van  Vechten  vs. 
McGuire,  41  Vr.  152. 

An  objection,  first  raised  on  the  argu- 
ment of  a  writ  of  error,  that  the  plaintiff 
failed  to  produce  at  the  trial  below  any 
evidence  of  an  essential  fact,  cannot  pre- 
vail, if  it  appears  that  at  the  trial  the  fact 
was  assumed  without  evidence. — West 
Shore  Railroad  Co.  vs.  Wenner,  41  Vr.  233. 

A  judgment  rendered  in  the  district  court 
upon  the  findings  of  the  judge  upon  mixed 
questions  of  law  and  fact,  will  not  be  re- 
versed on  appeal  upon  the  assumption  that 
the  judge  found  any  of  the  facts  adversely 
to  the  party  for  whom  he  gave  a  general 
judgment.  The  presumption  is  that  the 
judge  found  such  facts  as  will  support  the 
judgment  that  was  rendered.  Such  find- 
ings are  not  reviewable  if  there  was  any 
testinionv  to  support  them. — Lapat  vs. 
Erie  R.  R.  Co.,  42  Vr   377. 


ERROR,  III. 
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In  cases  of  certiorari,  in  which  the  su- 
preme court  is  empowered  to  determine 
disputed  facts  as  well  as  of  law,  under  the 
provisions  of  section  1 1  of  the  Revised  Cer- 
tiorari act  of  1903,  the  adjudication  of  that 
court  on  questions  of  fact  is  final,  and  not 
open  to  review  on  writ  of  error,  if  there 
appear  facts  on  which  its  conclusion  could 
be  based. — Yellow  Pine  Co.  vs.  Board  of 
Assessors,  43  Vr.  182. 

3.  Refusal  to  Direct  Verdict. 

An  exception  to  a  refusal  to  direct  a  ver- 
dict, which  does  not  disclose  the  grounds 
of  the  motion,  is  not  entitled  to  considera- 
tion on  error. — Ottawa  Tribe,  No.  15  vs. 
Munter,  31  Vr.  459. 

An  exception  to  the  direction  of  a  verdict 
in  the  trial  court  cannot  be  supported  on 
error,  unless  all  the  essentials  of  the  case 
before  the  trial  court  are  laid  before  the 
reviewing  court. — Whitaker,  Receiver  vs. 
Miller,  34  Vr.  587. 

4.  Refusal  to  Non=suit. 

On  exception  to  a  refusal  to  non-suit,  only 
those  grounds  for  the  motion  which  are  dis- 
closed in  the  bill  of  exceptions  will  be  con- 
sidered on  error. — Ottawa  Tribe,  No.  15  vs. 
Munter,  31  Vr.  459. 

A  motion  to  non-suit  having  been  based 
solely  upon  the  ground  of  contributory  neg- 
ligence, the  question  of  the  absence  of  evi- 
dence of  negligence  on  the  part  of  the  defend- 
ant is  not  open  for  consideration  upon  error. 
— Zeliff  vs.  North  Jersey  St.  Ry.  Co.,  40  Vr. 
541 

In  the  case,  as  presented  by  the  plaintiff's 
evidence,  the  court  properly  refused  de- 
fendant's motion  for  a  judgment  of  non- 
suit ;  and  the  charge  of  the  judge  to  the  jury 
clearly  and  correctly  placed  upon  the  plain- 
tiff the  burden  of  establishing  by  the  weight 
of  evidence,  the  terms  of  the  contract,  upon 
which  alone  his  right  to  their  verdict  should 
depend.— Fell  vs.  Fell  Poultry,  40  Vr.  429. 

5.  Entire  Record. 

In  order  to  bring  a  review,  on  writ  of  error 
in  a  criminal  cause,  within  the  statute 
authorizing  the  return  with  the  writ  of  the 
"entire  record  of  the  proceedings  had  upon 
the  trial,"  such  entire  record  must  be  certi- 
fied by  the  trial  court. — Ryan  vs.  State,  31 
Vr.  552. 

On  the  hearing  of  exceptions  to  evidence, 
the  court,  on  writ  of  error,  will  look  at  the 
entire  record.  This  is  conspicuously  the 
case  on  writs  of  error  controlled  by  the  act 
of  1894,  (Gen.  Stat.,  p.  1154,  sec.  170.)— 
Roesel  vs.  State,  33  Vr.  216. 

Under  an  indictment  presented  prior  to 
the  taking  effect  of  chapters  237  and  238  of 
the  law?  of  1898,  the  review  upon  error  will 


include  the  particulars  contemplated  in  the 
one  hundred  and  sixty-third  chapter  of  the 
laws  of  1894,  and  among  them  inquiry 
whether  the  plaintiff  in  error  has  suffered 
manifest  wrong  and  injury  upon  the  evi- 
dence adduced  upon  the  trial. — Reid  vs. 
State,  33  Vr.  721. 

Where  the  entire  record  of  the  proceed- 
ings had  upon  the  trial  has  been  returned 
by  the  defendant  with  the  writ  of  error, 
under  section  136  of  the  Revised  Criminal 
Procedure  act,  and  the  only  cause  for  re- 
versal specified  is  that  judgment  passed 
against  the  defendant  instead  of  against 
the  state,  no  other  error  can  be  considered. 
—State  vs.  Hess,  36  Vr.  544. 

6.  Absence  of  Exception  or  Objection. 

In  the  course  of  a  trial  upon  an  indict- 
ment the  court  excluded  certain  persons 
from  the  court  room.  The  action  of  the 
court  was  objected  to,  but  no  exception  was 
taken  thereto.  The  writ  of  error  is  returned 
with  a  record  of  the  proceedings  at  the  trial 
duly  certified  under  the  provisions  of  the 
supplement  to  the  Criminal  Procedure  act, 
approved  May  9th,  1894,  (Gen.  Stat.,  p. 
1154,  sec.  170.  HELL),  that  in  the  ab- 
sence of  an  exception  this  court  cannot 
consider  whether  the  action  of  the  court 
deprived  plaintiff  in  error  of  his  constitu- 
tional right  to  a  public  trial,  but  only 
whether  it  appears  from  the  record  of  the 
proceedings  returned,  that  he  suffered 
manifest  wrong  or  injury  by  such  action. 
—Shields  vs.  State,  32  Vr.  18. 

In  the  absence  of  a  bill  of  exceptions, 
error  may  not  be  assigned  upon  matter  that 
such  bill  should  contain. — Wanamassa  Park 
Association  vs.  Clark,  32  Vr.  611. 

The  fact  that  the  case  was  tried  by  the 
court,  a  jury  being  waived  does  not  abro- 
gate this  rule. — Ibid. 

On  error  the  court  cannot  legally  look 
into  a  so  called  transcript  of  testimony,  un- 
less it  be  imbraced  in  the  bill  of  exceptions 
or  otherwise  authenticated  by  the  trial 
court. — State  vs.  Ackerman,  33  Vr.  456. 

Formal  defects  in  an  indictment,  to 
which  no  objection  was  taken,  by  demurrer 
or  motion  to  quash  before  the  jury  was 
sworn,  will  not  be  considered  on  writ  of 
error  removing  a  conviction  under  the  in- 
dictment.— Shuster  vs.  State,  33  Vr.  521. 
A.  34  Id.  355. 

The  refusal  of  a  motion  to  direct  a  ver- 
dict in  favor  of  the  defendant,  where  the 
bill  of  exceptions  does  not  show  that  any 
ground  was  assigned  for  the  granting  of  the 
motion,  will  not  be  considered  upon  writ  of 
error. — Hopwood  vs.  Atha  &  Illingsworth 
Co.,  39  Vr.  707. 

Exceptions   not    discussed   in    argument 

need  iii. I    be  considered        [bid. 
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Upon  a  writ  of  error  to  review  a  judg- 
ment in  a  criminal  case,  the  court  will  only 
consider  such  matters  as  have  been  called 
to  the  attention  of  the  state  either  by  as- 
signment of  error  or  specifications  of  causes , 
and  a  general  exception  to  a  charge  is  only 
available  when  error  is  assigned  upon  the 
objectionable  portions. — State  vs.  Shutts,  40 
Vr.  206. 

Questions  of  law  not  appearing  by  the 
bills  of  exceptions  to  have  been  raised  in 
the  trial  court,  will  not  be  considered  on 
ordinary  writ  of  error. — State  vs.  Mac- 
Queen,  40  Vr.  522. 

It  is  a  settled  doctrine  of  this  court  that 
it  will  not  review  nor  reverse  a  judgment 
under  review,  because  of  an  alleged  error 
involving  judicial  action  therein,  unless  such 
action  was  invoked  upon  the  ground  relied 
on,  which  was  distinctly  and  plainly  made 
known  to  the  court  below. — Van  AJstyn 
vs.    Franklin   Council,  40  Vr.  672. 

A  general  objection  that  the  evidence  is 
incompetent  will  not  be  available  to  an 
exceptant  unless  it  appears,  upon  review, 
that  the  evidence  was  not  competent  for 
any  purpose  at  the  time  it  was  offered. — 
State  vs.  Hendrick  &  Stanton,  41  Vr.  41. 

It  is  the  settled  practice  of  the  court  of 
errors  and  appeals  not  to  consider  alleged 
errors  if  the  printed  book  furnished  the 
court  shows  no  bill  of  exceptions  signed  by 
the  trial  judge,  Davis  vs.  Littel,  35  Vr. 
595,  followed. — Conrad  vs.  Brocker,  41  Vr. 
823.     See  61  At.  1118. 

On  appeal  this  court  will  not  consider  an 
alleged  error  not  in  any  way  brought  to  the 
attention  of  the  trial  judge,  and  not  shown 
in  the  state  of  the  case,  to  have  been  ex- 
cepted to  or  in  any  way  raised  before  him. 
— O'Donnell  vs.  Weiler,  43  Vr.  142. 

7.  Judicial  Discretion. 

The  admission  of  evidence  objectionable 
only  because  it  is  or  may  be  immaterial  to 
the  issue  is  at  the  discretion  of  the  trial 
judge,  which  will  not  be  reviewed. — 
Eustice  vs.  Courtright,  32  Vr.  653. 

A  motion  made  in  the  supreme  court  to 
open  one  of  its  judgments  regularly  entered 
by  default  is  addressed  to  the  discretion  of 
the  court,  and  its  determination  thereon 
cannot  be  reviewed  by  writ  of  error. — 
Smith  vs.  Livesey,  38  Vr.  269. 

The  supplement  to  the  Practice  act,  ap- 
proved March  28th,  1895  (Gen.  Stat.,  p. 
2596),  is  incapable  of  impairing  the  discre- 
tionary nature  of  the  power,  so  as  to  make 
a  refusal  to  open  the  judgment  subject  to 
review  on  error. — Ibid. 

On  the  trial  of  an  indictment  containing 
two  counts,  the  first  charging  the  defendant 
with  assault  and  battery,  and  the  second 
charging  him  with  assault  with  intent  to 


kill,  the  jury,  having  retired  to  consider  their 
verdict,  returned  into  court  and  announced 
that  they  found  the  defendant  "guilty  of 
assault  and  battery  with  intent  to  scan-." 
The  trial  judge  refused  to  accept  this  ver- 
dict and  sent  them  out  again  with  instruc- 
tions that  they  "must  find  the  defendant 
not  guilty,  or  guilty,  in  one  of  the  forms  as 
charged  in  the  indictment."  HELD,  that 
iIh!''  was  no  error  in  this  judicial  action. 
—State  vs.  Gounncion,  39  Vr.  429. 

The  finding  of  a  trial  court  that  a  defend- 
ant's confession  was  voluntarily  made,  is  a 
finding  of  fact,  not  reviewable  on  ordinary 
writ  <>f  error  if  there  be  any  legal  evidence 
to  support  it.  State  vs.  MaeQueen,  40  Vr. 
522. 

Where  a  trial  judge  leaves  it  to  a  jury  to 
determine  disputed  questions  of  fact,  his 
comments  and  expressions  of  opinion  upon 
the  testimony  are  not  assignable  for  error. 
— State  vs.  Simon,  42  Vr.  142. 

The  exercise  of  judicial  discretion  at  a 
criminal  trial  is  not  subject  to  review  on 
error,  except  in  cases  where  the  defendant 
has  (in  the  words  of  our  statute)  "suffered 
manifest  wrong  or  injury  *  *  *  in  the  denial 
of  any  matter  by  the  court  which  was  a  matter 
of  discretion,"  and  in  this  statute  denial 
implies  request. — State  vs.  Yalentina.  42 
Vr.  552. 

It  is  not  erroneous  for  the  judge  presid- 
ing at  a  criminal  trial  to  make  to  the  jury 
such  comments  and  suggestions  respecting 
the  evidence  as  judicial  discretion  may 
dictate. — Ibid. 

8.  Matter  of  Law. 

A  writ  of  error  brings  for  review  before 
the  higher  court  the  judgments  of  inferior 
tribunals  upon  matters  of  law  only. — Dela- 
ware, Lackawanna  &  Western  Railroad  Co. 
vs.  Newark,  34  Vr.  310. 

Unless  in  the  instructions  of  the  court  to 
the  jury  some  request  to  charge  a  pertinent 
proposition  of  law  is  denied,  or  some  propo- 
sition of  law  is  misstated  to  the  prejudice 
of  the  party  excepting,  this  court  cannot 
take  cognizance  of  the  errors  assigned  to 
the  charge. — O'Brien  vs.  Walsh,  34  Vr.  350. 

When  a  defendant  in  an  indictment, 
under  the  provisions  of  the  Criminal  Pro- 
cedure act.  takes  a  general  exception  to  the 
charge  of  the  trial  court  and  assigns  error 
upon  a  portion  thereof,  the  reviewing  court 
is  not  restricted  to  the  consideration  of  such 
portion  of  the  charge,  severed  from  its  con- 
text and  the  rest  of  the  charge,  for  the  duty 
to  reverse  in  such  case  only  arises  when  it 
appears  that  error  in  law  was  committed 
in  the  part  of  the  charge  so  selected,  to  the 
prejudice  or  injury  of  the  defendant  in 
maintaining  his  defence. — State  vs.  Zdano- 
wicz.  40  Vr.  619. 


ERROR,  III,  IV. 
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What  Considered  on. — Reversible. 


9.  Exceptions  of  Defacto  Judge. 

Where  the  record  brought  up  by  a  writ 
of  error  from  a  county  circuit  court  fails  to 
indicate  any  request  or  appointment  of  a 
judge  of  the  court  of  common  pleas  to  hold 
such  circuit  court  under  the  act  of  1891, 
this  court  will  take  judicial  notice  that  there 
is  not  such  circuit  court  judge.  A  bill  of 
exceptions  signed  by  such  judge  presents 
no  reviewable  questions. — Emery  vs.  King, 
35  Vr.  221. 

10.  In  General. 

A  writ  of  error  in  an  ordinary  action 
brings  up  for  review  nothing  but  the  record 
of  the  judgment  and  the  bills  of  exception. 
— Lewis  vs.  Lewis,  37  Vr.  251. 

When  a  demurrer  is  overruled  and  then 
withdrawn,  the  decision  upon  it  cannot  be 
reviewed  on  error;  but  if  the  final  judgment 
appears  by  the  record  to  rest  solely  on  the 
pleading  demurred  to,  or  if  a  ruling  at  the 
trial  on  the  question  raised  by  the  demurrer 
is  presented  in  a  bill  of  exceptions,  that  can 
be  reviewed  on  error. — Montclair  Military 
Academy  vs.  North  Jersey  Street  Railway 
Co.,  41  Vr.  229. 

11.  Where  Error  Cured. 

Exceptions  were  allowed  to  the  exclu- 
sion of  questions  put  by  defendant's  coun- 
sel on  cross  examination  of  a  witness  of 
plaintiff.  The  bill  of  exceptions  disclosed 
that  the  cross  examination  was  pursued, 
and  the  witness  afterward  substantially 
answered  the  excluded  questions.  HELD, 
that  whether  the  questions  were  erroneously 
excluded  will  not  be  considered  on  error. — 
O'Brien  vs.  Traynor,  40  Vr.  239. 

An  exception  to  the  admission  of  evidence 
which  fails  to  show  the  ground  of  the  objec- 
tion will  not  be  considered  on  error,  but  if 
it  appear  from  the  bill  of  exceptions  that, 
at  a  previous  stage  of  the  trial,  the  ground 
of  the  objection  was  in  the  mind  of  the  trial 
judge,  as  evidenced  by  a  declaration  that 
the  evidence,  afterwards  objected  to,  was 
competent  testimony  and  would  be  admit- 
ted, the  defects  in  the  exception  is  thereby 
cured. — State  vs.  Hendrick  &  Stanton,  41 
Vr.  41. 

The  refusal  of  a  non-suit  for  failure  of 
proofs  is  not  reversible  error  if  such  proofs 
were  afterwards  supplied  by  either  party  in 
the  progress  of  the  trial. — Bostwick,  Execu- 
tor vs.  Willett,  43  Vr.  21. 

'  If,  after  denial  of  a  motion  for  non-suit 
for  failure  of  proof,  the  defect  was  supplied 
in  the  evidence  afterward  adduced,  the 
error  of  refusal  will  not  lead  to  a  reversal. 
— Carey  vs.  Hamburg-American  Packet  Co., 
43  Vr.  56. 

12.  Assignments  Argued. 

A  contract  to  furnish  a  "mechanical 
stoker"  contained  a  guarantee  that  its  use 


would  produce  a  net  saving  of  ten  per  cent, 
over  that  obtained  by  hand  firing,  and 
specified  the  mode  of  determining  whether 
the  guarantee  was  fulfilled.  There  was  evi- 
dence that  some  test  had  been  made.  At 
the  close  of  all  the  evidence  a  motion  to 
direct  a  verdict  for  defendant  was  made 
on  the  ground  that  the  test  made  showed 
that  the  guarantee  had  not  been  fulfilled. 
Plaintiff,  in  opposing  the  motion,  did  not 
claim  that  the  test  showed  fulfillment  of 
the  guarantee  but  claimed  that  the  test 
made  was  not  that  required  by  the  contract, 
and  that  such  a  test  as  required  had  been 
demanded  by  it  and  refused  by  defendant. 
HELD  — 

1.  That  it  was  not  erroneous  to  deny  the 
motion,  there  being  some  evidence  that  the 
test  made  was  not  that  required. 

2.  That  it  was  not  erroneous  to  submit 
to  the  jury  the  question  whether  the  test 
shown  was  that  required  to  be  made,  there 
being  some  evidence  to  that  effect;  the 
sufficiency  of  the  evidence  is  not  open  to 
review  on  error. 

3.  There  being  uncontradicted  evidence 
that  plaintiff  had  demanded  permission  to 
make  the  test  required  by  the  contract  and 
that  defendant  had  refused  to  permit  it,  it 
was  not  erroneous  to  instruct  the  jury  that, 
if  they  found  that  the  test  made  was  not 
that  required,  the  liability  of  defendant  was 
established.  Whether  the  verdict  in  that 
case  was  to  be  for  the  contract  price  or 
on  a  quantum  meruit,  was  not  raised  by 
the  exceptions  or  argued  before  this  court. 
— Underfeed  Stoker  Co.  vs.  Brewing  Co.,  41 
Vr.  649. 

When  errors  specially  assigned  are  not 
argued  by  counsel,  the  court  of  errors  and 
appeals,  under  its  settled  practice,  is  not 
obliged  to  consider  them. — Loper  vs.  Som- 
ers,  42  Vr.  657. 


IV.  REVERSIBLE. 

It  is  sufficient  for  reversal  of  a  judgment 
that  an  error  complained  of  may  have  done 
harm  to  the  plaintiff  in  error. — Bell  vs. 
Samuels,  31  Vr.  370. 

Illegal  evidence  will  work  a  reversal  except 
where  it  is  clear  that  it  cannot  have  harmed 
the  exceptant. — Ryan  vs.  State,  31  Vr.  552. 

Immaterial  error  in  instructions  to  a  jury 
will  not  avoid  a  verdict. — Eustice  vs. 
Courtright,  32  Vr.  653. 

The  admission,  at  the  trial,  of  evidence 
which  is  either  legal  or  harmless,  consti- 
tutes no  ground  for  reversal  of  the  judg- 
Oient  obtained. — Whitaker,  Receiver  vs. 
Miller,  34  Vr.  587. 

The  indictment  contained  five  counts, 
and  the  trial  judge  directed  the  jury  that 
they  must  disregard  all  the  counts  except 
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Reversible. — Dismissal  of  Writ. — In  General. 


two,  one  for  entering  without  breaking  and 
the  other  for  larceny.  There  was  a  verdict 
of  guilty  and  judgment  for  punishment  less 
than  might  have  been  imposed  for  entering 
without  breaking.  The  entire  record.being 
before  the  court  in  virtue  of  the  act  "f  1898, 
page,  915,  section  136,  the  judgment  cannot 
be  reversed  for  any  imperfection,  omission, 
defect  in  or  lack  of  form,  and  it  does  not 
appear  that  there  was  any  error  on  the  trial 
which  prejudiced  the  defendant  in  making 
his  defence  upon  the  merits,  nor  does  it  ap- 
pear that  the  defendant  suffered  manifest 
wrong  or  injury  in  respect  to  any  matter 
submitted  under  the  act  of  1898.— State  vs. 
Baum,  35  Vr.  410. 

Quaere  .Whether  under  the  act  of  1898, 
the  question  passed  upon  in  the  Kohl  case 
(30  Vr.  445)  can  now  arise? — Ibid. 

The  charge  of  the  court  that  the  jury 
might,  in  fixing  the  damages  of  the  wife, 
consider  the  remote  possibility  of  her  hus- 
band's death  and  in  the  event  thereof  the 
possible  loss  to  her  in  her  earning  power 
thereafter,  was  error,  but  in  view  of  the 
reasonableness  of  the  damages  awarded  in 
the  ease,  considering  the  character  of  the 
injuries  to  the  wife  and  the  evident  lack 
of  harm  to  the  defendant  arising  from  the 
erroneous  instruction,  the  verdict  should 
not  be  set  aside.  Harmless  error  is  not  a 
ground  for  reversal. — Johnston  vs.  New 
York  and  Long  Branch  Railroad  Co.,  36 
Vr!  421. 

On  trial  of  an  indictment  the  defend- 
ant objected  to  the  admission  of  his  confes- 
sion in  evidence  before  the  jury,  and  the 
state  alleged  that  the  confession  itself  would 
show  the  objection  to  be  groundless,  there- 
upon the  judge,  in  the  absence  of  the  jury, 
received  evidence  of  the  substance  of  the 
confession,  and  finding  thereby  that  the 
objection  was  groundless,  permitted  the 
confession  to  be  related  before  the  jury. 
HELD,  not  erroneous. — State  vs.  Gruff.  39 
Vr.  287. 

In  the  trial  of  an  appeal  from  an  award 
of  commissioners  assessing  the  land  of  the 
plaintiff  for  damages  of  poles,  wires,  &c, 
placed  upon  it  by  the  defendant,  the  court 
instructed  the  jury  as  follows:  "These  are 
matters  which  come  before  you,  and  you 
are  not  bound  to  adopt  the  opinions  of  any 
witnesses.  You  may  adopt  their  \-iews  so 
far  as  reasonable,  but  you  have  the  right 
to  take  into  consideration  your  own  expe- 
riences as  to  whether  such  structures  are 
detrimental  to  the  market  value  of  abutting 
property.  If,  in  your  experience,  they  are, 
you  will  make  the  compensation  accord- 
ingly. If,  in  your  experience,  they  are  not, 
and  you  are  not  inclined  to  adopt  the  views 
that  have  been  expressed  here  to  the  con- 
trary, your  award  will  be  proportionately 
less."  HELD,  reversible  error  because — 
(a)  It  allowed  the  jurors  to  determine  the 
issue  upon   their  own  knowledge  or  expe- 


rience, founded,  it  may  be,  upon  facts  out- 
side  the  evidence  delivered  to  them  in  open 
court. 

Rulings  <m  evidence,  which  have  done  no 
harm  tci  the  complaining  party,  afford  no 
ground  for  reversal  nf  the  judgment. — Red- 
hing  vs.  Central  Railroad  Co.,  39  Vr.  641. 

Where  a  contract,  is  made  for  lathing  and 
plastering  to  be  clone  at  a  specified  rate  per 
square  yard,  it  is  error  to  permit  the  jury 
to  ignore  the  measured  area  of  the  walls  and 
ceilings  lathed  and  plastered,  and  to  esti- 
mate the  area  according  to  the  number  of 
laths  used  in  the  work,  where  the  evidence 
shows  that  the  number  of  laths  bear-  no 
definite  relation  to  the  area. — Smith  vs. 
Colloty,  40  Vr.  365. 

Under  the  assignment  of  common  errors, 
the  court  of  errors  and  appeals  will  not  re- 
verse the  judgment  of  the  court  below,  ex- 
cept for  error  manifest  in  the  record  brought 
up  by  the  writ. — Loper  vs.  Somers,  42  Vr. 
657. 

A  charge  to  the  jury,  in  an  action  for 
malicious  prosecution,  that  in  case  of  a 
verdict  for  the  plaintiff  they  should  give 
him  whatever  they  thought  would  be  fair 
compensation,  "and  also  whatever  would 
reimburse  him  for  any  consequent  expenses 
and  losses,"  is  too  broad,  and  there  being 
no  evidence  as  to  such  expenses  and  losses, 
is  reversible  error. — Gilmore  vs.  Kane,  43 
Vr.  167. 

An  incorrect  statement  of  a  legal  propo- 
rtion, in  the  charge  of  the  court  to  the  jury, 
affords  no  ground  for  reversal,  in  a  criminal 
case,  when  it  is  manifest  that  the  error 
could  not  have  prejudiced  the  defendant  in 
maintaining  his  defence  upon  the  merits. 

State  vs.  Hummer,  43  Vr.  328. 


V.  DISMISSAL  OF  WRIT. 

A  motion  to  dismiss  a  writ  of  error  be- 
cause it  was  issued  and  is  prosecuted  with- 
out authority  from  the  plaintiff  may  law- 
fully be  made  by  the  defendant. — Delanev 
vs.  Husband,  35  Vr.  275. 

A  retainer  to  prosecute  a  suit  does  not  of 
itself  constitute  a  retainer  to  bring  a  writ 
of  error  to  reverse  a  judgment  rendered  in 
that  suit.— Ibid. 


VI.  IN  GENERAL. 

It  is  error  for  the  judge  to  charge  the  jury 
in  a  criminal  case  that  where  the  witnesses 
of  the  state,  who  testify  to  the  criminal  act. 
outnumber  those  called  by  the  accused, 
they  are  obliged  to  believe  the  state's  wit- 
nes-es.  provided  the  stories  told  by  them 
are  consistent. — O'Brien  vs.  State.  34'  Vr.  49. 
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In  General. — When  Writ  Issues. 


When  a  case  turns  on  questions  of  fact 
as  to  which  the  proof  is  in  substantial  con- 
flict, it  is  error  to  direct  a  verdict  for  the 
defendant. — Friedman  vs.  North  Hudson 
County  Street  Railway  Co.,  36  Vr.  298. 

It  is  not  error  to  refuse  to  direct  a  ver- 
dict for  the  defendant  when  there  is  evi- 
dence upon  the  question  of  the  defendant's 
negligence  and  of  the  plaintiff's  contrib- 
utory negligence  in  addition  to  that  of  the 
happening  of  the  accident  from  which  the 
defendant's  liability  may  be  fairly  inferred. 
— Shelly  vs.  Brunswick  Traction  Co.,  36  Vr. 
639. 

When  a  trial  judge  has  laid  down,  in 
correct  general  terms,  a  ruling  principle, 
it  is  not  error  to  refuse  a  request  asking  for 
a  specific  application  of  that  principle  to  a 
hypothetical  case  or  to  a  statement  includ- 
ing only  part  of  the  material  facts. — Chris- 
tensen  vs.  Lambert,  38  Vr.  341. 

When  the  trial  judge  has  stated  to  the 
jury  in  concrete  terms  the  legal  principles 
applicable  to  the  case,  it  is  not  error  for  him 
to  refuse  to  charge  the  abstract  principles. 
— Herbrich  vs.  North  Jersey  Street  Railway 
Co.,  38  Vr.  574. 

It  is  not  error  to  exclude  evidence  of  a 
conversation  between  the  parties  which  is 
not  shown  to  have  been  relevant  to  the 
issue. — Peterson  vs.  Christianson,  39  Vr. 
392. 

Although  sentences  in  a  charge  may,  if 
read  apart  from  their  connection,  need  some 
qualification  to  render  them  accurate,  yet 
if  the  qualification  be  given  to  the  context 
so  that  the  jury  cannot  reasonably  be 
thought  to  have  been  misled  by  the  charge 
taken  in  its  entirety,  there  is  no  error. — 
Redhing  vs.  Central  Railroad  Co.,  39  Vr. 
641. 

In  the  trial  of  a  criminal  case,  it  is  error 
for  the  trial  judge  to  say  to  the  jury  that 
they  may  consider  the  fact  that  the  public, 
in  :i  certain  locality,  think  the  defendants 
guilty,  as  corroborative  of  the  particular 
facts  proven  in  the  cause. — State  vs.  White- 
head &  Van  Doren,  40  Vr.  63. 

Where  there  are  two  counsel  engaged  in 
a  cause  for  the  plaintiff,  and  one  of  the 
counsel  when  the  evidence  is  in,  opens  for 
(he  plaintiff  and  the  defendant's  counsel 
states  to  the  court  that  he  does  not  desire 
to  reply,  and  a  second  counsel  is  then  per- 
mitted further  to  address  the  jury  for  the 
plaintiff,  against  objection,  it  is  error. — 
Hackney  vs.  Del.  and  Atl.  Tel.  Co.,  40  Vr. 
335. 

The  one  million  heddlcs  were  made  and 
shipped  by  plaintiff  to  defendant  in  eight 
lot*;  three  of  them  were  received  and  used 
by  the  defendant;  the  remaining  five  were 
rejected.  The  trial  judge  charged  that,  if 
the  whole  of  the  shipments  were  proved 
to  be  of  the  character  and  quality  required 
by  the  contract,  the  plaintiff  was  entitled 


to  recover  the  price  of  all  of  them.  He 
further  charged  that,  if  the  shipments  were 
not  of  the  character  and  quality  required, 
plaintiff  could  not  recover  for  the  last  five 
lots  shipped,  but  might  recover  the  price 
of  the  three  lots  received  and  used  by  the 
defendant,  less  a  reasonable  deduction  be- 
cause of  defects.  An  assignment  of  error, 
based  on  an  exception  to  the  instruction 
respecting  the  three  lots,  is  presented  in 
argument  as  ground  for  reversal,  and  it  is 
contended  that  the  trial  judge  erred  is  not 
submitting  to  the  jury  the  question  whether 
the  three  lots  had  been  accepted  by  de- 
fendant so  as  to  bind  it  to  pay  for  them. 
HELD,  that  this  contention  will  not  be 
considered,  because  the  jury  having  found 
that  all  the  heddles  furnished  were  such  as 
required  by  the  contract,  the  error  in  the 
instruction  (if  it  was  erroneous)  was  in- 
nocuous, and  afforded  no  ground  for  re- 
versal.— Koch  vs.  Bamford  Bros.,  40  Vr. 
252. 

Where  there  is  evidence  to  warrant  a  find- 
ing of  the  making  of  a  contract  and  a  breach 
thereof,  it  is  error  to  non-suit  for  failure  of 
the  plaintiff  to  prove  substantial  damages. 
—Phillips  vs.  Crosby,  41  Vr.  785. 

Judgment  directed  by  the  judge  reversed, 
it  appearing  that  there  was  evidence  which 
should  have  been  submitted  to  the  jury.— 
Crossley  vs.  Kenny,  42  Vr.  124. 


VII.  WHEN  WRIT  ISSUES. 

A  writ  of  error,  under  the  practice  prevail- 
ing in  this  state,  may  be  sued  out  before  the 
actual  entry  of  judgment;  but.  if  it  be  made 
returnable  before  judgment  entered,  it  will 
be  quashed  upon  motion. — Stein  vs.  Good- 
nough,  40  Vr.  635. 


ESTATES. 

See  Conveyances;  Covenants;  Credi= 
tor's  Bills;  Curtesy;  Decedents  Es= 
tates;  Deeds;  Devise  and  Legacy; 
Divorce;  Dower;  Equitable  Estates; 
Husband  and  Wife;  Merger;  Par= 
tition;   Remainders;  Wills. 


ESTOPPEL. 

I.  BY  RECORD. 

1.  Judgment  or  Decree. 

2.  Parties. 


ESTOPPEL,  I. 


By  Record. 


II.  BY    INSTRUMENTS    UNDER 
SEAL. 

1.  Deed. 

2.  Assignment. 

3.  Bonds. 

III.  BY  MATTERS  IN  PAIS. 

1.  Acts  and  Declarations. 

2.  Delay. 

3.  Implied  Contract. 

4.  Gross  Negligence. 

5.  Acquiescence. 

6.  Acquired  Rights. 

7.  Laches. 

8.  Silence. 

9.  Misrepresentations. 
10.  Ultra  Vires  Acts. 

IV.  AS    DEFENCE    TO   ACTION   AT 

LAW. 

Cross    References.     Evidence;     Judg= 
ments;  Pleading  and  Practice. 


I.  BY  RECORD. 

1.  Judgment  or  Decree. 

To  work  an  estoppel  of  record,  a  former 
judgment  between  the  parties  to  an  action 
must  be  pleaded,  if  there  be  opportunity  to 
plead  it,  and  must  be  proved  to  be  directly 
upon  the  point  in  question.  Quaere.  Can 
there  be  a  collateral  estoppel  of  record  on 
matter  of  public  law? — Water  Commission- 
ers vs.  Cramer,  32  Vr.  270. 

In  a  declaration  founded  upon  a  cove- 
nant in  a  mortgage  to  pay  the  debt  secured 
by  the  mortgage,  it  was  averred  that  on  a 
"bill  filed  for  the  foreclosure  of  the  mort- 
gage," a  court  in  a  sister  state  had  decreed 
that  the  debt  was  due  from  the  defendant 
to  the  plaintiff,  and  that  the  equity  of  re- 
demption should  be  barred.  The  defend- 
ant having  pleaded  certain  defences  to  the 
alleged  covenant.  HELD,  that  the  decree 
was  not  so  clearly  an  estoppel  as  to  render 
the  defendant's  pleading  a  sham. — Taylor 
vs.  Hutchinson,  32  Vr.  440. 

A  plea  of  a  former  judgment  only  works 
an  estoppel  as  to  those  matters  capable  of 
being  controverted  between  the  parties  at 
the  time  of  the  proceedings  in  the  former 
action. — Mershon  vs.  Williams,  34  Vr.  39S. 

In  a  suit  against  a  corporation  to  enjoin 
its  use  of  the  trade  marks  of  the  complain- 


jant  and  to  obtain  an  accounting  of  profit.-, 
'the  fact  that  a  previous  suit  had  been 
brought  by  the  same  complainant  against  the 
Belling  agent  of  the  defendants  for  the  same 
purpose,  and  that  there  had  been  a  decree 
for  an  injunction,  but  no  decree  for  an  ac- 
counting in  that  suit,  does  not  estop,  the 
complainant  from  obtaining  an  accounting 
in  the  second  suit,  it  appearing  that  the 
selling  agent  had  been  employed  upon  a 
salary  and  received  no  profits,  and  it  ap- 
pearing thai  upon  that  ground  no  decree 
for  an  accounting  was  made  against  him. — 
Clark  Thread  Co.  vs.  William  Clark,  10 
Dick.  658.     See  11  Id.  789. 

Estoppels  by  decree  against  asserting 
admitted  rights  should  appear  clearly. — 
— Ashurst  vs.  Lippincott,  11  Dick,  840. 

A  demand  will  be  held  to  be  res  adjudi- 
cata.  when  by  a  former  decree  or  judgment, 
the  same  claim,  based  upon  the  same  muni- 
ment of  title,  between  the  same  parties, 
touching  the  same  subject  matter,  has  been 
determined  by  a  competent  court. — Woos- 
ter  vs.  Cooper,  14  Dick.  204. 

The  fact  that  a  certain  effect  of  a  muni- 
ment of  title  presented  in  both  suits,  is  in 
argument  more  especially  urged  in  the  sec- 
ond suit,  or  that  in  the  opinions  of  the 
judges  who  determined  the  first  suit,  that 
efifed  is  not  discussed,  will  not  prevent  the 
former  decree  or  judgment  from  operating 
as  an  estoppel,  where  the  issues  presented 
by  the  pleadings  or  findings  of  fact  in  the 
previous  suit  are  broad  enough  to  include 
the  matter  sought  to  be  litigated  in  the 
second  — Ibid. 

Where  the  former  judgment  and  the 
issues  being  tried  in  the  latter  cause  are 
upon  the  same  demand  between  the  same 
parties,  the  former  judgment,  if  rendered 
on  the  merits,  is  a  bar  to  the  second  action, 
not  only  as  to  every  matter  which  was 
offered  and  received  to  sustain  or  defeat  the 
claim,  but  as  to  any  other  admissible  mat- 
ter which  might  have  been  offered  for  that 
purpose. — Ibid. 

A  chattel  mortgage  was  held  invalid 
against  a  judgment  creditor  under  the  Reg- 
istry acts,  and  the  proceeds  of  sale  of  the 
chattels,  which  proceeds  were  in  court,  were 
directed  to  be  paid  first  to  the  judgment 
creditor.  The  judgment  debtor  then  paid 
the  judgment  by  has  mortgage  on  his  own 
lands,  and  had  the  judgment  assigned  for 
his  benefit  to  the  mortgagee  of  the  lands, 
who  (through  their  common  attorney)  re- 
ceived, for  the  benefit  of  the  debtor,  the 
money  paid  out  of  court  to  him  as  assignee 
of  the  judgment.  On  an  appeal  subse- 
quently taken  the  chattel  mortgagee  was 
held  to  be  subrogated  to  the  judgment 
HELD  — 

1.  This  payment  of  the  judgment  by  the 
debtor  himself  discharged  the  hen  of  the 
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judgment  from  the  lands  of  the  parties  to 
this  suit  (other  than  the  judgment  debtor), 
who  claimed  title  under  a  partition  made 
pendente  lite,  but  before  decree  for  subro- 
gation to  the  judgment,  subsequently  made 
in  favor  of  the  chattel  mortgagee.  HELD, — 
2.  The  chattel  mortgagee,  by  reason  of 
this  payment  of  the  judgment  by  the  debtor, 
was  entitled  to  the  proceeds  of  sale  of  the 
mortgaged  chattels  paid  out  of  court  to  the 
assignee  of  the  judgment  for  the  benefit  of 
the  debtor,  and  as  this  payment  was  not 
disclosed  to  the  court  at  the  hearing  upon 
which  decree  for  subrogation  was  made,  the 
judgment  creditor,  the  assignee  and  the 
judgment  debtor  are  estopped  from  denying 
the  existence  of  the  judgment  for  the  pur- 
pose of  giving  the  mortgagee  the  benefit  of 
the  subrogation  as  against  lands  owned  by 
the  debtor  at  the  time  of  the  decree,  and 
for  compensating  the  mortgagee  by  reason 
of  the  discharge  of  the  judgment  from  the 
lands  of  other  parties  to  the  suit,  originally 
liable  to  the  judgment. — Boice  vs.  Conover, 
3  Rob   580. 


2.  Parties. 


A  decree  of  foreclosure  will  not  estop 
defendants  thereto  from  claiming  title  to 
the  land  involved  as  heirs  at  law  of  one 
who  was  not  a  party  to  the  suit  and  who 
died  after  the  decree. — Eisele  vs.  Schmitz, 
38  Vr.  58. 


In  a  suit  instituted  by  Alice  Lippincott 
(and  others),  in  which  her  husband  was  also 
a  party  complainant,  for  an  accounting  and 
the  settlement  of  the  estate  of  Thomas  F. 
Potter,  and  its  division  into  four  equal 
shares  under  his  will  for  the  benefit  of  the 
testator's  surviving  children,  the  final  de- 
cree (made  June  6th,  1877)  provided,  in 
respect  to  the  fund  in  question,  as  follows: 
"And  that  said  trustee  do  further  set  aside 
and  retain  as  trustee  under  said  will,  for 
Alice  Lippincott,  another  daughter  of  said 
testator,  the  following  cash  and  securities," 
&c.  Such  division  included  the  share  of  the 
estate  which  had  been  given  absolutely  to 
one  of  the  children  (James)  under  the  will 
of  his  father,  but  which  had  not  been  ac- 
counted for.  The  accounting  and  division 
of  the  estate  were  based  upon  the  assump- 
tion that  James  died  in  the  lifetime  of  his 
father.  Subsequently,  and  in  these  pro- 
ceedings, it  was  admitted  that  he  died  two 
years  after  the  death  of  his  father,  there- 
fore the  share  of  James  belonged  absolutely 
to  all  his  surviving  brothers  and  sisters 
equally.  HELD,  that  Alice  Lippincott  was 
not  estopped  by  said  decree,  so  far  as  the 
parties  to  that  suit  were  concerned,  from 
showing,  in  an  action  against  the  remain- 
dermen of  this  share,  that  a  portion  of  the 
one-fourth  paid  over  in  trust  for  her  under 
her  father's  will,  was,  in  fact,  her  absolute 
property  as  next  of  kin  of  her  brother.  - 
Ashurst  vs.  Lippincott,  11  Dick.  840. 


II.  BY  INSTRUMENTS  UNDER  SEAL. 

I.  Deed. 

If  a  trustee  having  the  legal  estate  divests 
it  by  deed  in  due  form,  he  cannot,  in  a  court 
of  law,  deny  the  title  so  created. — Perth 
Amboy  vs.  Ramsay,  31  Vr.  1. 

A  grantor  is  not  estopped  by  his  covenant 
of  warranty  from  enforcing  an  existing 
mortgage  on  the  property  which  is  after- 
wards assigned  to  him,  it  having  been  ex- 
pressly understood  when  the  deed  was  made 
that  the  property  was  sold  subject  to  such 
mortgage,  and  the  consideration  having  been 
agreed  on  with  that  understanding. — Hamill 
vs.  Inventors,  Manufacturing  Co.,  10  Dick. 
649. 

Upon  the  facts  shown  in  this  case.  HELD, 
that  the  easement  deed  made  to  complain- 
ant of  the  rights  in  question  was  not  an 
escrow,  but  was  absolutely  delivered,  and 
defendant/ was  estopped  from  denying  its 
efficiency. — Atlantic  City  vs.  Atlantic  City 
Steel  Pier  Co.,  17  Dick.  139;  Atlantic  City 
vs.  Young  and  McShea  Co.,  17  Dick.  147. 
See  18  Id.  831. 

The  plaintiff,  having  acquired  the  prop- 
erty from  the  judgment  creditor  by  a  con- 
veyance containing  a  covenant  of  warranty, 
was  entitled  to  set  up  such  affirmance  as  an 
estoppel,  though  it  occurred  after  plaintiff 
acquired  the  property,  as  the  right  to  set 
up  the  estoppel  passed  at  once,  under  the 
covenants  of  the  deed,  to  the  plaintiff  — 
Bulat  vs.  Londrigan,  18  Dick.  22.  A.  20 
Id  718. 

2.  Assignment. 

Where  one  assigned  a  trade  secret,  but 
did  not  become  the  owner  thereof  until 
subsequently,  his  assignee  took  title  by 
estoppel. — Vulcan  Detinning  Co.  vs.  Ameri- 
can Can  Co.,  1  Rob.  243. 

Where  a  corporation  made  an  equitable 
assignment  of  moneys  to  be  earned  by  it 
in  the  future  under  a  contract  to  manufac- 
ture certain  machinery,  and  the  corporation 
was  declared  insolvent,  an  injunction  issued 
and  a  receiver  was  appointed  before  the 
moneys  had  been  earned,  and  the  receiver, 
without  notice  of  such  assignment,  com- 
pleted the  machinery  and  delivered  it  to  the 
purchaser,  the  equitable  assignee  is  estopped 
to  claim  a  preference. — Cogan  vs.  Conover 
Manufacturing  Co.,  3  Rob.  358. 

3.  Bonds. 

Where  a  corporation  had  power  to  pur- 
chase its  own  stock,  and  to  pay  therefor 
with  its  bonds,  and  bonds  payable  to  bearer 
were  so  issued,  the  corporation  was  estopped 
to  deny  their  validity,  as  against  innocent 
purchasers  for  value. — Hoskrns  vs.  Seaside 
Mfg.  &c,  Co.,  2  Rob.  476. 
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III.  BY  MATTERS  IN  PAIS. 
1.  Acts  and  Declarations. 

The  doctrine  of  equitable  estoppel  applies 
to  the  internal  concerns  of  stock  corpora- 
tions. Saving,  so  far  as  public  policy  and  the 
interests  of  creditors  and  other  third  parties 
are  involved,  the  stockholders  may  bind 
themselves  inter  sese  and  in  favor  of  the 
corporation  by  their  own  acts  and  agree- 
ments; and  what  will  bind  all  the  Stock- 
holders with  respect  to  an  obligation  from 
the  company  to  one  of  its  members,  will 
bind  the  company  as  such. — Breslin  vs. 
Fries-Breslin  Co.,  41  Vr.  274. 

An  estoppel  will  be  worked  not  because 
the  loss  to  the  party  injured  was  a  succeed- 
ing event  to  the  act  or  omission  of  the  party 
to  be  estopped,  in  dealing  with  the  subject 
matter  of  the  transaction,  but  because  the 
act  or  omission  of  the  party  to  be  estopped 
was  a  moving  cause  which  led  tin-  party 
injured  to  do  the  act  or  into  the  position 
resulting  in  the  loss. — Mott  vs.  Newark 
German  Hospital,  10  Dick.  722. 

Upon  the  facts  shown  in  this  case.  HELD, 
that  the  complainant  is  equitably  estopped 
from  insisting  that  she  has  any  interesl  in 
the  land  of  which  she  asks  a  partition. — 
Wescoat  vs.  Wilson,  17  Dick.  177.  A.  19 
Id.  795. 

Where  a  party  having  an  equitable  inter- 
est in  lands  assents  to  and  aids  in  the  dis- 
position of  the  legal  title  thereto,  she  is 
estopped,  after  the  purchasers  from  the 
holders  of  the  legal  title  have  by  her  in- 
ducement changed  their  position,  from 
asserting  her  equitable  claims  upon  the 
legal  title. — Kelley  vs.  Repetto,  17  Dick. 
246. 

Land  of  a  judgment  debtor  was  sold  under 
execution,  the  debtor  knowing  of  the 
advertisement  for  the  sale,  and  procuring 
one  adjournment  thereof.  The  purchaser 
went  into  possession  and  collected  rents, 
with  the  knowledge  of  the  judgment  debtor, 
and  mortgaged  the  premises  to  pay  the 
price  and  satisfy  prior  liens.  The  purchaser 
sold  the  premises  and  his  vendee  went  into 
possession.  The  judgment,  under  which 
the  execution  sale  was  made,  was  void  for 
failure  to  comply  with  the  acts  relating  to 
docketing  of  judgments  on  bill  filed  to 
foreclose  the  mortgage  and  charge  the  land 
upon  the  mortgage  and  payments.  HELD, 
that  the  judgment  debtor  was  not  estopped 
from  recovering  the  premises  as  against  the 
mortgagee,  it  not  appearing  that  the  pur- 
chase or  loan  was  induced  by  any  positive 
acts  or  statements  on  the  part  of  "the  owner 
or  that  he  knew  at  the  time  of  those  trans- 
actions that  the  execution  sale  was  void. — 
Junior  Order  Building  and  Loan  Associa- 
tion vs.  Sharpe,  18  Dick.  500. 

In  a  suit  to  foreclose  a  mortgage  by  a 
trustee,  under  an  assignment  thereof,  the 


judgment  creditors  of  the  owner  of  the 
equity  in  the  land  pleaded  that  the  trustee, 
on  a  designated  date,  had  represented  that 
the  mortgage  was  paid  and  had  offered  to 
cancel  it,  and  that,  thereupon,  they  ex- 
tended further  credit  to  such  owner,  and  in 
consequence  suffered  loss.  The  evidence 
showed  that  the  trustee  endeavored  to  ex- 
plain the  transaction  to  the  creditors,  and 
produced  the  uncancelled  mortgage  and 
assignment.  The  creditors  knew  that  the 
owner  of  the  equity  was  insolvent  and  made 
no  inquiry  as  to  the  time  or  manner  of  pay- 
ment of  the  mortgage.  The  mortgage  was 
left  with  the  creditors  for  cancellation, 
necessary,  to  protect  them.  On  cross 
examination  the  trustee  admitted  that  he 
had  informed  the  creditors  that  the  mort- 
gage had  been  paid.  The  creditors  testified 
that,  if  the  mortgage  had  not  been  delivered 
to  them,  the  account  against  the  owner 
might  have  been  closed  up  immediately. 
There  was  no  testimony  as  to  the  amount 
of  the  loss  sustained  by  the  creditors  due 
to  the  extension  of  the  credit  to  the  owner 
of  the  equity.  HELD,  that  the  evidence 
was  insufficient  to  establish  an  estoppel  for 
the  benefit  of  the  creditors  so  as  to  make 
their  subsequent  judgment  prior  to  the 
mortgage. — Carter  vs.  Carter,  18  Dick.  726. 
A.  20  Id.  766. 

The  fact  that  defendant,  through  mis- 
take of  law,  did  not  know  that  there  was 
a  defect  in  the  affidavit,  did  not  prevent 
defendant's  conduct  from  operating  as  an 
estoppel,  as  he  had  knowledge  of  the  suit, 
and  was  bound  to  inquire  whether  the  pro- 
ceedings were  according  to  law.  if  he  in- 
tended to  take  advantage  of  any  defect 
therein. — Bulat  vs.  Londrigan,  18  Dick.  22. 
A.  20  Id.  718. 

The  complainant  claimed  to  have  a  parol 
contract  whereby  a  decedent  had  agreed  to 
convey  to  him  certain  lands  used  for  a 
foundry.  The  decedent  devised  those  lands 
in  fee  to  his  widow,  who  had  no  notice  of  the 
complainant's  parol  contract.  The  com- 
plainant persuaded  the  widow  to  continue 
the  foundry  business  on  the  lands  in  ques- 
tion as  owner  thereof,  to  employ  him  as 
manager  of  the  business  for  a  long  term,  and 
to  spend  money  in  its  conduct,  without  dis- 
closing to  her  that  he  had  any  parol  con- 
tract for  the  conveyance  of  the  lands  to 
him.  HELD,  the  conduct  of  the  complain- 
ant above  recited  estops  him  afterwards 
asserting  his  parol  contract  against  the 
widow. — Wolfinger  vs.  McFarland,  1   Rob. 


A  testator,  after  bequeathing  two  pecu- 
niary legacies,  devised  and  bequeathed  the 
residue  of  his  estate  to  his  executors  in 
trust  (1)  to  set  apart  a  fund  and  pay  the 
income  to  his  daughter  during  her  life;  (2) 
out  of  the  income  derived  from  the  remain- 
ing portion  of  his  estate  to  pay  annuities 
to  his  daughter  and  daughter-in-law,  and 
apply  a  sum  for  the  use  of  his  grandson 
during  minority.     There  was  no  income  to 
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pay  the  annuities  or  the  sum  allowed  for 
the  grandson,  but  the  executors  paid  money 
as  annuities,  and  as  an  allowance  for  the 
grandson,  and  sought  in  their  account  to 
charge  these  payments  against  the  corpus 
of  the  estate,  which  was  needed  to  pay  the 
legacies  and  meet  the  trust  fund  for  the 
daughter.  HELD,  that  they  are  estopped 
from  denying  that  they  had  received  income 
from  which  to  make  these  payments,  and 
are  not  entitled  to  an  allowance  for  the 
payments  as  against  the  corpus  of  the 
estate. — In  re  Woolsey,  2  Rob.  763. 

The  complainant  and  defendant  were 
formally  married,  and  entered  into  matri- 
monial relations  in  good  faith,  believing 
that  the  complainant  was  a  widow,  whereas 
she  had  a  former  husband  living;  but,  in 
order  to  place  the  legality  of  their  relations 
beyond  question,  the  complainant  procured 
a  divorce  from  her  lawful  husband,  after 
which  the  defendant,  in  the  presence  of  wit- 
nesses, assured  complainant  that  she  was 
his  legal  wife,  and  that  no  further  ceremony 
was  necessary,  and  thereby  induced  com- 
plainant, in  reliance  upon  such  representa- 
tions, to  remain  with  him,  cohabiting  with 
him  as  his  wife  for  over  twenty  years.  HELD, 
that  the  relation  of  husband  and  wife  be- 
tween them  began  when  the  decree  of  di- 
vorce was  obtained,  and  that  the  defend- 
ant is  estopped  to  deny  that  he  had  intended 
to  enter  into  marriage  relations  with  com- 
plainant.— Chamberlain  vs.  Chamberlain, 
2  Rob.  414. 

Where  defendant's  agent,  as  a  part  of  a 
sale  of  a  saloon  to  complainant,  agreed  that 
complainant  would  not  be  called  on  to  pay 
a  note  and  mortgage  given  for  prior  in- 
debtedness of  the  former  occupant  of  the 
saloon  to  defendant  so  long  as  complainant 
bought  his  beer  of  defendant,  and  the  latter 
accepted  the  benefits  of  such  contract,  it 
was  not  thereafter  entitled  to  deny  its 
agent's  authority  to  make  such  collateral 
agreement. — O'Brien  vs.  Paterson  Brewing 
and  Malting  Co.,  3  Rob.  117. 

2.  Delay. 

If  a  person  who  serves  upon  a  constable 
claim  of  property  under  the  fifty-ninth  sec- 
tion of  the  Justice's  Court  act  does  not, 
within  ten  days  after  the  service,  apply  to 
a  justice  for  the  trial  of  his  right  according 
to  that  section,  or  institute  against  the 
officer  an  action  of  tort  or  replevin  for  the 
property  and  thereupon  the  constable  pro- 
ceeds to  sell  the  property  in  reliance  on  the 
implied  abandonment  of  the  claim,  the 
claimant  is  estopped  from  holding  the  con- 
stable responsible  in  tort. — Van  Marter  vs. 
Lucas.  3.5  Vr.  182.     A.  36  Id.  311. 

An  auctioneer  at  an  administrator's  sale 
of  real  estate,  being  interested  in  having 
the  property  bring  its  full  value,  by  fictitious 
bidding  ran  the  bids  up  to  about  the  full 


value  and  then  knocked  it  off  to  one  who 
had  made  no  bid,  whereupon  the  adminis- 
trator, who  had  had  no  intention  of  buying, 
but  who  had  advertised  the  sale  thoroughly 
and  therein  acted  in  good  faith,  publicly 
assumed  the  bid,  took  possession  at  once 
and  made  valuable  improvements.  The 
heirs  were  all  of  age,  and  lived  near,  and 
complainant,  who  was  one  of  them  and  the 
only  one  who  asked  to  be  relieved  of  the 
sale,  made  no  objection  to  the  court's  ap- 
proval of  the  sale  a  month  later.  The  sale 
was  confirmed,  conveyance  made  to  the 
person  declared  to  be  the  bidder  by  the 
auctioneer  who  conveyed  to  defendant,  one 
of  the  administrators.  They  filed  an  ac- 
count charging  themselves  with  the  amount 
of  the  bid,  exceptions  were  taken  to  the 
account  by  the  complainant  and  it  was 
confirmed.  No  bill  to  set  aside  the  sale 
was  filed  for  over  a  year,  during  which  time 
complainant  saw  the  administrator  making 
improvements  of  a  substantial  character. 
HELD,  that  complainant  was  estopped  to 
claim  that  the  sale  was  invalid,  and  to  have 
it  vacated. — Voorhees  vs.  Bailey,  14  Dick. 
292. 

3.  Implied  Contract. 

The  implied  contract  on  the  part  of  a 
bank  with  its  depositor  is  that  it  will  dis- 
burse the  money  standing  to  Ms  credit  only 
on  his  order  and  in  conformity  with  his 
directions,  and  therefore,  if  it  makes  a  pay- 
ment on  a  check  to  which  his  name  has 
been  forged,  or  upon  his  genuine  check  to 
which  the  name  of  a  necessary  endorser  has 
been  forged,  it  must  be  held  to  have  paid 
out  of  its  own  funds,  and  cannot  charge 
the  amount  against  the  depositor,  unless 
it  shows  a  right  to  do  so  on  the  doctrine  of 
estoppel  or  because  of  some  negligence 
chargeable  to  the  depositor. — Harter  vs. 
Mechanics  National  Bank,  34  Vr.  578. 

4.  Gross  Negligence. 

Certain  goods  were  sold  upon  terms  re- 
quiring their  transportation  to  destination 
at  the  expense  of  the  seller,  and  a  contract 
of  shipment  was  thereupon  made  between 
the  seller  and  a  common  carrier,  by  which 
the  latter  was  to  transport  the  goods  to 
destination  consigned  to  the  purchasers. 
By  the  terms  of  this  contract  the  transport- 
ation charges  were  not  to  be  paid  in  ad- 
vance by  the  consignor,  but  were  to  be 
collected  by  the  carrier  from  the  consignees 
at  destination,  and  then  charged  by  the 
consignees  against  the  consignor  when 
making  payment  to  the  consignor  for  the 
goods.  The  carrier  at  the  same  time  had 
notice  of  the  fact  that  by  the  terms  of  sale 
the  consignor  was  to  bear  the  entire  charges 
for  transportation,  and  that  payment  was 
to  be  made  in  the  first  instance  by  the  pur- 
chasers merely  as  a  matter  of  convenienc  \ 
so  that  both  as  between  consignor  and  car- 
rier, and  as  between  consignor  and  con- 
signees, the  consignor  was  liable  to  pay  I  he 
charges    of   transportation.     The    common 
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carrier  delivered  the  goods  to  the  consignees 
at  destination,  at  the  same  time  rendering 
to  them  statements  of  the  charges  for  trans- 
portation, which  statements,  through  gross 
negligence  on  the  part  of  the  agents  "f  the 
carrier,  were  made  out  for  sums  consider- 
ably less  than  the  just  and  correct  amount 
of  transportation  charges.  The  consignees 
accepted  and  removed  the  goods,  at  the 
same  time  receiving  the  bills  for  transpor- 
tation charges.  About  the  same  time  tin- 
consignor  rendered  to  the  consignees  a  bill 
for  the  goods,  having  deducted  therefrom 
transportation  charges  agreeing  precisely  in 
the  amount  with  those  stated  by  the  com- 
mon carrier  to  the  consignees.  The  con- 
signees had  no  knowledge  of  the  bargain 
made  for  freight  charges,  and  no  means  of 
ascertaining  the  correct  amount  excepl 
through  the  canier,  and  had  no  notice  that 
the  bills  of  charges  were  incorrect  A  few 
days  after  receipts  of  the  g Is  the  con- 
signees, in  the  ordinary  course  of  business, 
paid  to  the  carrier  the  amount  of  the  trans- 
portation charges,  and  took  the  carrier's 
receipts  upon  tie  bills  as  rendered.   Shortly 

thereafter  the  consignees,  in  the  ordinary 
course  of  business,  remitted  to  the  con- 
signor the  balance  due  for  the  goods,  after 
deducting  the  transportation  charges  as 
paid  by  them. 

Thereafter,  the  carrier,  for  the  first  time. 
discovered  the  error  in  the  amount  of  the 
charges  as  stated  and  collected.  The  car- 
rier then  called  upon  the  consignees  to  pay 
the  difference,  and  upon  being  refused 
brought  this  action  against  them.  In  view 
of  the  above  facts,  audit  appearing  that  the 
consignor  is  a  foreign  corporation  whose 
ability  to  pay  is  unknown.  HELD,  that 
the  plaintiff  is  estopped  from  recovering 
from  the  consignees  the  difference  between 
the  amount  of  charges  as  stated  by  it  to 
the  consignees,  and  the  amount  which, 
except  for  the  gross  negligence  of  the  plain- 
tiff's agents,  would  have  been  stated. 
Central  Railroad  Co.  vs.  MacCartney,  39 
Vr.  165. 

Where  no  rescission  of  a  contract  of 
exchange  was  made  or  attempted  before 
the  filing  of  the  bill,  and  the  bill  was  filed 
to  obtain  a  rescission  of  the  contract  on  the 
ground  of  alleged  false  representations  that 
the  orchards  on  the  property  conveyed  to 
complainant  were  not  affected  with  the 
"San  Jose  scale"  (which  allegations  of  the 
bill  were  untrue),  ami  complainant,  after 
filing  of  the  bill,  took  no  steps  to  protect 
the  trees  on  the  property  conveyed  to  her 
from  further  injury  by  such  disease, 
though  with  proper  attention  a  large  part 
of  them  could  then  have  been  saved,  and 
defendant  being  under  no  equitable  duty 
to  rescind  at  the  time  the  bill  was  tiled  lie- 
cause  the  alleged  representations  had  not 
been  in  fact  made,  complainant  was  barred, 
by  her  negligence  in  failing  to  protect  the 
trees,  from  obtaining  a  rescission  on  ac- 
count of  misrepresentations  other  than 
those  alleged  in  the  bill. — DuBois  vs.  Xug- 
ent,  3  Rob.  145. 


5.  Acquiescence. 

Acquiescence  by  the  owner  in  a  condem- 
nation of  property  for  public  use  will  estop 
attack  by  certiorari,  if  then-  is  constitu- 
tional and  legal  foundation  for  tic 

Slocum  vs.  Neptune,  39  Vr.  595. 

Owners  of  land  adjoining  an  - 
ground,  to  which  admission  is  charged  to 
see  ball  games,  are  not  estopped  to  seek 
injunction  against  Sunday  ball  games 
thereon  as  a  nuisance  because  for  several 
years  before  the  enclosure  persons  taking 
possession  of  the  grounds  without  let  or 
hindrance  played  Sunday  ball  games  in  the 
presence  of  all  choosing  to  look,  and  the 
same  class  of  noises  hail  been  made,  without 
attempt  at  relief  against  the  same  by  such 
onlookers  and  persons  alighting  at  the  same 
place  from  elect  lie  cars  and  going  for  amuse- 
ment to  tlie  river  and  the  woods  in  the 
vicinity. — Seastream  vs.  Xew  Jersey  Exhi- 
bition Co.,  1  Rob.  178. 

Defendant  are  estopped  to  assert  that 
when  they  contracted  with  complainant 
to  recover  an  estate  f. >r  them  he  made  no 
disclosure  as  to  it-  extent  and  nature,  where, 
after  they  are  fully  informed,  they  acquiesce 
in  his  further  work  and  expenditure  for 
them  in  the  matter. — Adams  vs.  Schmitt, 
2  Rob.  169. 

.  Where  a  wife  did  not  know  that  her  hus- 
band had  taken  the  title  to  property,  for 
which  she  furnished  the  purchase  money. 
in  his  name,  instead  of  in  hers,  she  is  not 
estopped  to  assert  title  as  against  his  cred- 
itors.— Mayer  vs.  Kane,  3  Rob.  733. 


6.  Acquired  Rights. 

When  rights  have  been  acquired  by  third 
persons  under  municipal  action,  without 
notice  of  an  existing  infirmity  in  it.  where- 
such  action  is  not  ultra  vires,  such  persons 
are  protected  by  the  doctrine  of  estoppel 
and  not  by  the  rule  relating  to  de  facto 
officers.— Oliver  vs.  Jersey  City,  34  Vr.  96. 
See  Id.  634. 


7.  Laches. 

A  legatee,  aged  twenty-three  years  and 
upwards,  being  at  that  age  entitled  to  be 
paid  a  balance  of  a  legacy  (which  had  been 
reduced  in  consequence  of  the  birth  of 
after-born  children  of  the  testator),  on 
October  21st,  1891,  after  the  final  account- 
ing of  the  administratrix.  C.  T.  A.,  of  the 
estate  of  the  deceased,  in  the  orphans  court. 
and  a  settlement  with  her.  executed  to  her 
his  formal  deed  of  release,  reciting,  inter 
alia,  that  is  was  meant  for  an  absolute  re- 
lease of  all  his  right  to  the  real  and  personal 
estate  of  the  deceased,  and  then  received 
from  her  a  considerable  payment  of  money , 
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not  apparently  inadequate,  estimated  by 
the  surrogate  (to  whom  the  parties  had  left 
the  calculation)  to  be  the  correct  balance 
due  upon  the  legacy.  He  had  a  full  under- 
standing of  the  contents  of  the  instrument 
before  he  signed  it  and  was  under  no  legal 
or  mental,  or  other  disability  or  impediment. 
On  May  28th,  1901,  nearly  ten  years  after- 
wards, "he  filed  his  bill  of  complaint  and 
commenced  the  present  suit  to  avoid  the 
release,  alleging  that  it  had  been  obtained 
from  him  by  the  fraud  of  the  administra- 
trix, but  not  alleging  any  mistake,  either 
mutual  or  unilateral.  Fraud  was  not  shown 
but  the  amount  of  the  consideration,  which 
depended  on  doubtful  questions  both  of  law 
and  fact,  may  have  been  inadequate. 
HELD,  that  he  had  been  guilty  of  laches 
sufficient  to  defeat  his  suit. — Lutjen  vs. 
Lutjen,  19  Dick.  773. 

The  rule,  as  declared  by  vice-chancellor 
Green,  in  the  third  head  note  to  the  case 
of  Tynan  vs.  Warren,  reported  in  8  Dick. 
Ch.  Rep.  313,"  that  laches  in  bringing  suit 
will  deprive  one  of  his  remedy  is  not  ap- 
plied, unless  such  neglect  has  so  prejudiced 
the  other  party  by  loss  of  testimony,  or 
means  of  proof  or  changed  relations,  that 
it  would  be  unjust  to  now  permit  him  to 
enforce  his  rights,"  criticised  and  distin- 
guished.— Ibid. 

Lapse  of  time  alone  is  deemed  to  be  a 
sufficient  ground  of  estoppel  in  cases  like 
the  present,  when  the  court  cannot  feel  con- 
fident of  its  ability  to  ascertain  the  truth 
now  as  well  as  it  could  when  the  subject  for 
investigation  was  recent,  and  before  the 
memories  of  those  who  had  knowledge  of 
the  material  facts  have  become  faded  and 
weakened  by  time.  To  constitute  estoppel 
of  this  description,  it  is  not  essential  that 
any  actual  loss  of  testimony  through  death 
or  otherwise,  or  means  of  proof  or  changed 
relations,  to  the  prejudice  of  the  other 
party,  should  be  proved  to  have  occurred. 
—Ibid. 

Complainant  having  conveyed  land  to 
her  brother  on  his  oral  agreement  to  devise 
it  to  her,  did  not  assert  her  claim  or  make 
it  known  until  ten  years  after  his  death, 
and  after  the  death  of  his  wife,  to  whom 
he  devised  the  land.  HELD,  that  she 
is  estopped  by  her  laches  and  acquiescence 
from  enforcing  the  agreement  against  the 
devise  of  her  brother's  wife. — Lozier  vs. 
Hill,  2  Rob.  300. 

Where  a  mortgagee  of  the  property  of 
a  corporation  released  her  mortgage  in  con- 
sideration  of  a  promise  to  issue  to  her  cer- 
tain bonds  of  the  company,  and  later,  on 
the  statement  of  a  representative  of  the 
corporation  that  the  bonds  were  not  at  that 
time  available,  accepted  in  lieu  of  bonds 
the  company's  stock,  and  retained  it  with- 
out objection  for  two  years,  during  which 
time  the  corporation  incurred  debts  to 
others  on  the  faith  of  her  not  being  a  bond- 
holder, she  was  estopped,  on  the  corpora- 


tion becoming  insolvent  before  her  objec- 
tion was  raised,  to  claim  a  priority  over 
those  who  had  extended  credit  to  the  cor- 
poration without  knowledge  of  the  trans- 
action.— Lembeck  vs.  Jarvis  Terminal  Cold 
Storage  Co.,  3  Rob.  450. 

8.  Silence. 

Where  a  creditor  stands  by  during  an 
execution  sale  of  his  debtor's  property,  and 
by  his  silence  conceals  his  own  hostile  title, 
his  own  title,  as  well  as  that  of  the  debtor, 
will  pass  by  estoppel  to  the  purchaser  under 
the  sheriff's  deed. — Brady  vs.  Carteret 
Realty  Co.,  21  Dick.  243. 

A  mortgagor  neglecting  to  give  nut  ice  at 
the  sale  under  the  foreclosure  decree  of  his 
appeal  from  an  order  denying  his  applica- 
tion to  correct  the  amount  adjudged  by 
the  decree  to  be  due  the  mortgagee,  and 
failing  to  except  to  the  confirmation  of  the 
sale,  is,  as  against  the  purchaser,  estopped 
from  claiming  that  the  sale  is  invalid. — 
State  Mutual  B.  and  L.  Association  vs. 
O'Callaghan,  1  Rob.  103. 

The  administrator  claimed  that  the  hus- 
band was  estopped  from  setting  up  his  claim 
to  an  accounting  for  the  stock,  because  he 
knew  that  the  administrator  had  transferred 
it  to  his  sister,  brother  and  himself,  and 
remained  silent  as  to  his  claim.  He  had 
been  informed  by  the  administrator  that 
the  intestate  had  given  the  stock  to  her 
three  children.  HELD,  that  in  the  absence 
of  proof  that  the  husband  knew  of  the  facts 
on  which  such  gift  was  claimed,  or  of  cir- 
cumstances which  put  him  in  inquiry  in 
respect  thereto,  an  estoppel  was  not  made 
out. — In  re  Bayley,  1  Rob.  566. 

Where  a  wife  vests  her  property  in  her 
husband,  and  permits  him  to  appear  to  be 
the  owner  thereof,  and  he  contracts  debts 
in  the  course  of  business  while  he  is  appar- 
ently such  owner,  she  is  estopped  to  deny, 
as  against  the  husband's  creditors,  that  the 
husband  is  actually  the  owner  of  the  prop- 
erty.— Mertens  vs.  Schlemme,  2  Rob.  544. 

9.  Misrepresentations. 

The  administratrix  of  a  deceased  assignee 
of  a  mortgage  is  not  estopped  to  set  up  the 
existence  of  the  mortgage,  where  the  as- 
signor obtained  possession  of  it  from  her 
by  false  representations  as  to  his  right  to 
it  and  purpose  in  obtaining  it,  and  then 
caused  it  to  be  canceled  of  record  and  gave 
a  new  mortgage  on  the  lands. — Higgins  vs. 
Jamesburg  Mutual  B.  and  L.  Association, 
1  Rob.  525. 

10.  Ultra  Vires  Acts. 

A  corporation  is  estopped  to  plead  that 
accommodation  notes  given  by  it  with  the 
consent  of  all  the  stockholders  were  ultra 
vires,  or  that  a  mortgage  similarly  given 
to  secure  such  notes  was  ultra  vires. — Perk- 
ins vs.  Trinitv  Realtv  Co..  3  Rob.  723. 


ESTOPPEL,  IV.— EVICTION.— EVIDENCE. 


As  Defence  to  Action  at  Law. 


Where  a  contract  with  a  corporation  lias 
been  completed  by  the  other  party,  and  I  In- 
corporation has  had  the  benefit  of  it,  the 
plea  of  ultra  vires  is  not  admissible  to  estop 
the  party  who  had  performed  from  the  en- 
forcement of  the  agreement  unless  tin-  trans- 
action is  contrary  to  public  policy,  forbid- 
den by  law,  or  immoral. — Camden  Trust 
Co.  vs.  Citizens  Cold  Storage  Co.,  3  Rob. 
718. 


IV.   AS   DEFENCE   TO   ACTION   AT 
LAW. 

The  fact  that,  in  an  action  involving  title 
to  personal  property,  one  of  the  parties 
rests  his  claim  on  an  equitable  estoppel  is  not 
necessarily  a  ground  for  an  injunction  re- 
straining the  action  and  transferring  the 
litigation  to  chancery.— Kronson  vs.  Lip- 
schitz,  2  Rob.  367. 


EVICTION. 

Cross  Reference.     Landlord  and 
Tenant. 

Quaere.  Whether,  under  the  provisions 
of  the  policy  in  question,  eviction  by  due 
process  of  law  was  essential  to  a  right  of 
action  or  not? — Barton  vs.  West  Jersey 
Title  Co.,  35  Vr.  24. 

An  averment  of  a  claim  of  title  or  of 
eviction  under  an  adverse  title  is  not  suffi- 
cient.— Ibid. 

In  an  action  upon  a  covenant  contained 
in  a  policy  of  insurance  of  the  title  of  land 
grounded  on  the  eviction  of  the  insured 
from  the  land.  HELD,  that  to  make  out 
a  cause  of  action  the  declaration  must  show 
either  an  eviction  under  a  paramount  title 
by  due  process  of  law  or  a  disturbance  of 
title  or  possession  under  a  paramount  title 
equivalent  to  an  eviction. — Ibid. 

To  constitute  an  eviction  of  a  tenant  by 
his  landlord  there  must  be  not  a  mere  tres- 
pass, but  something  of  a  permanent  char- 
acter intended  to  deprive,  and  which  does 
deprive  the  tenant  of  the  use  of  the  demised 
premises  or  some  part  thereof. — Meeker  vs. 
Spalsbury,  37  Vr.  60. 

The  re-letting  by  a  landlord  of  a  part  of 
leased  premises  to  a  third  person  is  an 
eviction  that,  during  its  continuance,  sus- 
pends the  whole  rent. — Dolton  vs.  Sickel, 
37  Vr.  492.     A.  39  Id.  731. 

An  eviction  under  a  paramount  title  does 
not  constitute  a  breach  of  a  covenant  of 
warranty,  against  the  acts  of  the  grantor, 
his  heirs,  ami  all  persons  claiming  by,  from, 
through  or  under  him. — Dick  vs.  McPher- 
son,  43  Vr.  332. 


EVIDENCE. 

I.  OBJECTIVE. 

1.  Photographs. 

2.  Maps. 

II.  EXPERT. 

1.  Handwriting. 

2.  General. 

3.  Hypothetical  Questions. 

4.  Value  of  Ornamental  Trees. 

5.  Laws  of  Another  State. 

III.  RES  GESTAE. 

IV.  PARTICULAR  PARTIES. 

1.  Representative  Capacity. 

2.  Husband  and  Wife. 

3.  Assignor  and  Claim  Against 

Decedent. 

4.  Infants  of  Tender  Age. 

5.  Widow  of  Intestate. 

6.  Juror. 

7.  Paramour. 

8.  Beneficiary. 

9.  Referee's  Report  on  Account. 

V.  EXCEPTIONS  TO  HEARSAY. 

1.  Pedigree. 

2.  Entries  in  Diaries  and  Books. 

3.  Declarations  against  Interest. 

4.  Dying  Declarations. 

5.  Public  Church  Record. 

6.  Record  of  Judgment. 

7.  Certificate  of  Protest. 

8.  Declarations  of  Deceased  to 

Prove  Title. 

VL  PROCEDURE  RELATING  TO. 

1.  Objections. 

2.  Use    of    Memo,  to    Refresh 

Memory. 

3.  Construction    and    Interpre= 

tation  of  Writings. 

4.  Contempt. 

5.  Questions  for  Jury. 

6.  Proof  of  Foreign  Statutes. 

VII.  ADMISSIONS    AND    DECLARA= 
TIONS. 

1.  Letters. 

2.  Bill  of  Particulars. 


EVIDENCE. 


Evidence. 


3.  In  General. 

4.  Solemn. 

5.  To  Prove  Partnership. 

6.  By  Agent. 

VIII.  RELEVANCY,  MATERIALITY 
AND  COMPETENCY. 

1.  Incompetency  of  Employee. 

2.  Mortuary    Table    in    Injury 

Cases. 

3.  Promissory    Note    to    Prove 

Loan. 

4.  Account  in  Suit  against  Ad= 

ministrator. 

5.  Character  of  Witness  by  Im= 

peachment. 

6.  Physical  Condition  in  Injury 

Case. 

7.  Hearsay  to  Prove  Value. 

8.  Offer  of  Compromise. 

9.  Certificate  to  Prove  Age. 

10.  Copy    of    Corporation's    Re= 

port. 

11.  Intoxication. 

12.  Former  Testimony. 

13.  Dun's  Report. 

14.  Renewal  Notes. 

15.  Copy    of    Proposed    Agree- 

ment. 

16.  Agreement  to  Devise. 

17.  Tax  Receipts. 

18.  Value  after  Issue  Joined. 

19.  Conclusion  of  Fact. 

20.  Letter  of  Daughter. 

21.  Attorney's  Search    of  Public 

Records. 

IX.JPAROL,  AS  AFFECTING  WRIT= 
INGS. 

1.  To  Prove  Intention. 

2.  To   Prove   Contemporaneous 

Agreement. 

3.  To  Prove  Agency. 

4.  Title  to  Bank  Deposit. 

5.  In  General. 

X.  EXAMINATION  OF  WITNESSES. 

1.  Motion  to  Suppress. 

2.  Cross  Examination. 


3.  By   Physician    before   Trial. 

4.  Cure  of  Illegal  Evidence. 

5.  Method  of  Impeachment. 

XL  PRESUMPTIONS  OF. 

1.  Negligence. 

2.  Sanity. 

3.  Marriage. 

4.  Payment. 

5.  Settlement. 
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I.  OBJECTIVE. 

I.  Photographs. 

Photographs,  in  order  to  be  admissible 
in  evidence,  must  be  verified  by  proof  that 
they  are  correct  resemblances  or  true  repre- 
sentations of  the  subject.  Whether  they 
are  so  verified  is  a  question  to  be  decided 
by  the  judge  presiding  at  the  trial.  Quaere. 
Can  the  decision  of  the  trial  judge,  as 
to  such  verification,  !><■  reviewed? — Golds- 
boro  vs.  Central  Railroad  Co.,  31  Vr.  49. 

In  referring  to  photographs,  the  judge 
said  to  the  jury:  "I  have  admitted  these 
photographs  in  evidence.  They  are  put 
before  you.  You  ought  to  look  at  them 
with  a  greal  deal  of  caution.  I  suppose  all 
of  you  know  that  a  photograph  of  natural 
scenery  is  more  or  less  misleading  as  to  dis- 

tara rj  account   of  what  the  artist  would 

call  perspective  or  want  of  perspective.  Do 
not  be  misled  by  the  photographs  in  an 
estimate  of  distance;  in  that  respect,  it  IS 
fair  to  say  that  they  are  unavoidably  mis- 
leading; it  is  the  nature  of  photography." 
This  was  not  an  erroneous  statement,  but 
one  within  the  legitimate  right  of  comment 
by  a  trial  judge. — McLean  vs.  Erie  Railroad 
Co.,  40  Vr.  57.     A.  41  hi.  :«7. 

2.  Maps. 

Maps,  which  are  not  original  evidence, 
may  be  admitted  on  the  trial  of  an  issue 
and  used  only  as  illustrative  of  evidence 
otherwise  offered  and  admitted.  When  the 
relation,  at  a  particular  time,  of  things  which 
are  immovable  is  in  question,  the  former 
should  not  be  delineated  on  a  map  to  be 
thus  used,  unless  it  is  made  to  appear  by 
evidence  of  witnesses  that  they  knew  their 
relation  at  that  time  and  had  correctly 
pointed  out  their  position  to  the  maker 
of  the  map.  The  delineation  thus  made 
may  be  used  to  illustrate  the  evidence,  and 
its  force  will  depend  on  the  credit  given  to 
the  evidence  of  knowledge  of  the  relative 
position  and  of  its  having  been  correctly 
pointed  out.— State  vs.  Smith,  39  Vr.  609. 

An  engineer,  called  by  the  plaintiffs,  tes- 
tified that  he  had  made  a  map  of  the  local- 
ity of  the  accident  for  the  defendant.  On 
cross  examination  the  defendant  produced, 
and  the  witness  identified,  the  map,  and 
stated  that  it  was  made  from  actual  meas- 
urements, made  by  himself  upon  the  ground 
and  that  it  was  drawn  to  a  scale.  The  de- 
fendant had  the  map  marked  for  identifi- 
cation. The  defendant  did  not  offer  the 
map  in  evidence.  Upon  the  defendant's 
resting,  the  plaintiffs  called  for  the  map, 
and  offered  it  on  rebuttal.  The  court  ad- 
mitted it.  HELD,  that  in  this  there  was 
no  error.  Nor  was  there  error  in  the  court's 
allowing  the  witness  to  subsequently  testify 
to  pertinent  questions  as  to  tin-  map  itself 
and  to  locate  certain  points  thereon. — 
Foley  vs.  Brunswick  Traction  Co.,  40  Yr. 
4S1. 


On  the  issue  of  the  true  location  of  a 
boundary  line,  a  return  from  the  board  of 
proprietors,  wherein  the  disputed  line  is 
located  by  reference  to  certain  boundary 
lines  of  other  tracts,  which  an-  proved  to 
be  well  established  and  recognized,  must 
prevail  over  a  map  on  file  in  the  surveyor's 
office,  showing  a  different  location  of  the 
disputed  boundary. — Allaire  vs.  Ketcham, 
10  Dick.  168. 


II.  EXPERT. 

1.  Handwriting. 

On  the  trial  it  was  material  to  determine 
the  genuineness  of  a  signature  purporting 
to  be  that  of  defendant.  A  witness  was 
called  and  it  was  proposed  to  ask  him  to 
compare  it  with  certain  genuine  signatures, 
with  a  view  to  the  expression  of  an  opinion 

thereon.  It  appeared  that  the  witness  had 
for  many  years  been  engaged  in  a  business 
which  required  him  to  compare  signatures 
to  determine  their  genuineness.  HELD, 
that  the  evidence  of  such  practice  showed 
that  he  was  possessed  of  the  qualifications 
of  an  expert  to  testify  on  the  subject  on 
which  he  was  offered,  and  that  it  was  error 
to  exclude  his  testimony  because  he  had 
not  made  a  special  study  of  chirography. — 
Wheeler  &  Wilson  Co.  vs.  Buckhout,  31 
Vr.  102. 

A  witness  who  has  the  proper  knowledge 
of  a  party's  hand  writing  may  declare  his 
belief  in  regard  to  the  genuineness  of  a 
writing  which  is  in  question,  and  such 
knowledge  may  be  acquired  not  only  by 
having  seen  him  write,  but  also  by  having 
had  correspondence  with  him  concerning 
business  or  other  matters  transacted  be- 
tween them.  State  vs.  Goldstein,  43.  Vr. 
336. 

2.  General. 

A  person  may  be  qualified  to  testify  as 
an  expert  either  by  study  without  practice 
or  by  practice  without  study,  but  not  by 
mere  observation  without  either  study  or 
practice. — Wheeler  &  Wilson  Co.  vs.  Buck- 
hout, 31  Vr.  102. 

The  opinion  of  a  witness  that  the  kind  of 
block  signals  used  on  a  trolley  road  are  not 
such  as  to  insure  reasonable  safety  to  the 
employes  operating  the  cars  of  that  road, 
is  incompetent  and  irrelevant,  that  conclu- 
sion being  a  question  for  the  jury  alone  to 
determine  from  all  the  evidence  in  the 
case. — Bergen  County  Traction  Co.  vs. 
Bliss.  33  Vr.  410. 

It  is  error  to  allow  a  witness  to  express 
his  opinion  to  the  jury  where  there  is  no 
evidence  to  show  that  he  has  expert  knowl- 
edge of  the  subject  under  inquiry. — Riley 
vs.  Camden  and  Trenton  Railway  Co.,  41 
Vr.  289. 
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Mere  observation  of  a  piece  of  real  estate, 
although  continued  and  attentive,  is  not 
sufficient  to  qualify  one  as  an  expert  re- 
specting its  value. — Ibid. 

The  question  whether  a  witness  has  such 
special  knowledge  or  experience  as  to 
qualify  him  to  give  opinion  evidence,  is  a 
question  of  fact  for  the  determination  of 
the  trial  court,  whose  finding  is  not  review- 
able on  writ  of  error  if  there  be  any  legal 
evidence  to  support  it. — State  vs.  Arthur, 
41  Vr.  425. 

The  question  upon  which  the  opinion  of 
an  expert  is  expressed  should  be  so  clear 
that  the  jury  will  not  be  left  in  any  doubt 
about  what  the  actual  facts  are  upon  which 
the  witness  is  expressing  an  opinion. — 
Shoemaker  vs.  Elmer,  41  Vr.  710. 

The  question  whether  a  witness  has  such 
special  knowledge  or  experience  as  to  qualify 
him  to  give  opinion  evidence  is  a  question 
of  fact  for  the  determination  of  the  trial 
court,  whose  finding  is  not  reviewable  on 
writ  of  error  if  there  bejany  legal  evidence 
to  support  it. — Burns  vs.  Delaware  and 
Atlantic  Telegraph  Co.,  41  Vr.  745 

3.  Hypothetical  Questions. 

A  hypothetical  question  to  an  expert 
witness,  with  a  view  to  obtain  his  opinion, 
must  be  so  framed  as  to  set  out  the  facts 
with  such  distinctness  that  the  witness  may 
exercise  his  judgment  upon  them  in  ex- 
pressing his  opinion. — Lindenthal  vs.  Hatch, 

32  Vr.  29. 

The  opinion  of  an  expert  witness  as  to 
the  cause  of  an  accident  is  incompetent 
when  it  is  based  upon  the  existence  of  cer- 
tain facts  and  conditions  at  the  time  of  the 
accident  of  which  he  has  no  personal  knowl- 
edge, and  has  not  heard  all  the  evidence 
in  the  case,  unless  the  opinion  is  elicited 
by  a  question  entirely  hypothetical  in  form. 
— Bergen    County   Traction   Co.    vs.    Bliss. 

33  Vr.  410. 

It  is  error  to  admit  a  medical  expert 
to  answer  the  following  question: 
"Doctor,  from  the  symptoms  and  particu- 
lars of  the  plaintiff's  condition  and  the 
treatment  of  the  defendant,  as  testified  to 
by  the  defendant,  do  you  sec  any  evidence 
of  bad  treatment  or  malpractice  according 
to  the  rules  as  laid  down  in  practice  by  the 
medical  faculty?"  Objections  to  such  a  ques- 
tion are  that  it  is  impossible  to  tell  how 
much  of  the  testimony  a  witness  has  heard 
and  remembered,  that  the  witness  may 
understand  the  testimony  differently  from 
what  the  jurors  understand  it.  that  it  dors 
not  acquaint  the  court  or  the  opposing 
counsel  with  the  assumed  state  of  facts 
upon  which  the  opinion  of  the  witness  is 
asked  and  hence  that  it  affords  no  oppor- 
tunity either  for  objection,  amendmeni   or 


rejection. — Shoemaker    vs.    Elmer,    41    Vr. 
710. 

4.  Value  of  Ornamental  Trees. 

A  witness  may  be  permitted  to  testify 
to  the  value  of  shade  and  ornamental  trees 
to  a  lot  of  land,  provided  it  is  made  to 
appear  that  he  has  acquired  special  knowl- 
edge of  the  subject. — Elvins  vs.  Delaware 
and  Atlantic  Telegraph  Co.,  34  Vr.  243. 

5.  Laws  of  another  State. 

In  conformity  with  the  general  rule 
which  admits  in  evidence  the  opinion  of 
skilled  witnesses  on  all  subjects  of  science, 
the  existence  and  meaning  of  the  laws,  as 
well  written  as  unwritten,  of  another  state, 
may  be  proved  by  calling  professional  per- 
sons to  give  their  opinions  on  the  subject. 
—  Title  Guarantee  and  Trust  Co.  vs.  Tren- 
ton Potteries  Co.,  11  Dick.  441. 


III.  RES  GESTAE. 

Words  spoken  by  a  driver  in  the  effort 
io  control  a  runaway  horse  are  admissible 
in  evidence  as  part  of  the  res  gestae,  on  the 
trial  of  an  action  for  damages  for  injuries 
resulting  from  the  frightening  of  the  horse. 
Evidence  of  previous  experience  of  the1 
driver,  in  case  of  electric  shock  to  a  horse, 
was  competent  not  to  prove  the  fact  of 
shock  in  the  case  in  hand,  but  to  account 
for  the  driver's  words  and  conduct. — Tren- 
ton Passenger  Railway  Co.  vs.  Cooper,  31 
Vr.  219. 

The  declarations  of  a  person  as  to  his 
symptoms,  made  to  a  physician  or  surgeon, 
not  for  the  purpose  of  treatment,  but  for 
the  purpose  of  leading  the  physician  or 
surgeon  to  form  an  opinion  to  which  he 
may  testify  as  a  witness  for  the  declarant 
in  a  suit  brought  by  him  for  personal  injur- 
ies, are  not  admissible  in  evidence  at  the 
instance  of  the  declarant. — Consolidated 
Traction  Co.  vs.  Lambertson,  31  Vr.  452. 

It  is  not  error  for  the  court  to  refuse  to 
charge  the  jury  to  disregard  the  opinion  of 
a  physician,  formed  wholly  or  in  part  on 
such  declarations  as  are  above  mentioned, 
in  a  case  where  there  is  legitimate  evidence 
of  the  truth  of  the  declarations. — Ibid. 

Declarations  an'  admissible,  as  part  of  the 
res  gestae,  only  when  they  are  concomitant 
with  the  main  fact  under  consideration,  and 
are  so  connected  with  it  as  to  illustrate  its 
character. — Blackman  vs.  West  Jersey  and 
Seashore  Railroad  Co.,  39  Vr.  1. 

Only  such  words  as  are  spoken,  or  such 
acts  as  are  done,  by  an  agent,  in  the  exe- 
cution of  his  agency,  are  admissible  in  evi- 
dence against  his  principal. — Ibid. 
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IV.  PARTICULAR  PARTIES. 

1.  Representative    Capacity. 

Where  both  parties  appear  on  the  record 
in  a  representative  capacity,  each  is  quali- 
fied as  a  witness  in  his  own  behalf  and  may 
testify  to  any  fact  provable  in  the  cause. — ■ 
Bell  vs.  Samuels,  31  Vr.  370. 

In  an  action  brought  against  an  admin- 
istrator to  recover  for  services  rendered  to 
the  intestate  by  the  plaintiff  as  house- 
keeper and  nurse,  the  plaintiff  is  not  com- 
petent to  testify  to  services  rendered  in  the 
presence  of  the  intestate. — Dickerson  vs. 
Payne,  37  Vr.  35. 

In  an  action  founded  upon  a  promissory 
note,  in  which  a  surviving  partner  and  the 
personal  representative  of  a  deceased  part- 
ner are  joined  as  parties  defendant  severally 
liable,  pursuant  to  section  29  of  the  Prac- 
tice act  (Gen  Stat.,  p.  2537),  if  the  several 
issues  are  tried  together  without  objection, 
the  plaintiff  may  give  testimony  concern- 
ing transactions  with,  and  statements  by, 
the  deceased  partner,  so  far  as  relevant  to 
show  the  liability  of  the  partnership  firm 
upon  the  note,  notwithstanding  section  4 
of  the  revised  Evidence  act,  (Pamph.  L., 
1900,  p.  363).— Lowry  vs.  Tivy,  40  Vr.  94. 

A  plaintiff,  in  an  action  against  an  execu- 
tor for  services  rendered  to  the  intestate  by 
the  plaintiff  as  nurse,  is  not  competent  to 
testify  to  services  rendered  in  the  presence 
of  the  intestate,  Dickerson  vs  Payne,  37 
Vr.  35,  followed. — Baker  vs.  Bancroft,  Ex- 
ecutor, 40  Vr.  223. 

The  administrator  of  C.  a  deceased 
daughter  of  the  deceased  mortgagee,  and  a 
daughter  of  C,  to  whom  the  administrator 
had  assigned  a  half  interest  in  the  mort- 
gage, filed  a  bill  against  the  mortgagor 
individually  and  as  administrator  of  R., 
the  other  deceased  daughter  of  the  deceased 
mortgagee,  to  foreclose  The  money  was 
admitted  to  be  due,  and  the  only  disputed 
question  was  as  to  its  distribution.  HELD, 
that  the  complainant,  daughter  of  C,  was 
not  competent  to  testify  to  statements  by 
R.  during  her  life,  contracting  to  bequeath 
her  share  in  the  mortgage  to  C. — Thompson 
vs.  West,  11  Dick.  660. 

When  a  devisee  is  made  a  party  defend- 
ant to  a  bill  fixed  to  enforce  the  specific 
performance  of  the  contract  of  his  testatrix, 
he  is  sued  in  a  representative  capacity. — 
Kempson  vs.  Bartine,  14  Dick.  149.  See  15 
Id.  411. 

In  ascertaining  the  relations  of  the  parties 
to  each  other  under  the  Evidence  acts,  the 
court  will  examine  the  record  to  ascertain 
whether  they  are  in  fact  antagonistic,  and 
will  not  be  controlled  by  the  voluntary 
classification  of  parties  made  by  the  com- 
plainant in  drawing  his  bill. — Ibid. 


Under  the  revised  ad  <■•  mcerning  evidence 
(Pamph.  L.,  1900,  p.  363,  sec.  4),  in  order  to 
qualify  a  non-representative  party  to  tes- 
tify to  transactions  between  such  party  and 
the  person  deceased,  or  concerning  state- 
ments made  by  the  person  deceased  in  the 
hearing  of  the  non-representative  party,  it 
is  sufficient  that  the  representative  party 
shall  have  first  testified  in  his  own  behalf 
to  any  transaction  with,  or  statement  by, 
the  deceased.  The  testimony  of  the  non- 
representative  party  is  not  to  be  limited  to 
those  transactions  and  statements  concern- 
ing which  the  representative  party  has  tes- 
tified.— Christopher  vs.  Wilkins,  19  Dick. 
354. 

By  the  true  construction  of  sections  3  and 
4  of  the  Evidence  act,  as  revised  in  1900, 
a  party  to  a  suit  is  a  competent  witness, 
notwithstanding  that  either,  or  both,  of  the 
parties  appear  on  the  record  in  a  representa- 
tive capacity,  but,  when  that  is  the  case,  a 
party  offering  himself  as  a  witness  will  not 
be  permitted  to  testify  concerning  any 
transaction  with,  or  statement  by,  the  de- 
cedent of  his  adversary,  unless  his  adver- 
sary first  offers  himself  as  a  witness  and 
testifies  to  a  transaction  with,  or  statement 
by,  such  decedent — Lodge  vs.  Hulings,  19 
Dick.  761. 

Evidence  act  (Pamph.  L.,  1900,  p.  363, 
sec.  4)  excludes  testimony  by  a  party  to  a 
civil  action,  as  to  any  transaction  with  or 
statement  by  any  testator  or  intestate  rep- 
resented in  the  action,  where  any  party 
sues  or  is  sued  in  a  representative  capacity. 
The  payee  in  a  note  given  by  a  testatrix, 
whose  will  charged  her  debts  on  her  lands, 
petitioned  that  the  proceeds  of  land  sold  in 
partition  proceedings  between  devisees  be 
applied  to  the  payment  of  her  note.  HELD, 
that  the  testimony  of  the  petitioner  as  to 
the  execution  of  the  note  and  its  consid- 
eration was  not  incompetent,  the  devisees 
not  being  sued  in  a  representative  capacity 
within  the  statute,  as  construed  and  applied 
by  the  decisions.  Cases  examined. — Mc- 
Kinley  vs.  Coe,  21  Dick.  70. 

In  a  suit  against  a  decedent's  estate  to 
enforce  specific  performance  of  an  oral  agree- 
ment to  devise  land  to  complainant,  in 
which  decedent's  executors  are  parties,  com- 
plainant's testimony  as  to  transaction  with 
decedent  is  inadmissible  under  Pamph.  L., 
1900,  p.  363,  sec.  4,  relating  to  evidence; 
but  the  agreement  being  based  on  a  prom- 
ise of  the  deceased  father  of  complainant 
to  leave  the  propert}'  to  the  son  by  will, 
which  he  failed  to  do,  complainant's  testi- 
mony as  to  transactions  with  his  father  is 
admissible,  the  father's  executors  not  being 
parties  to  the  suit. — Clawson  vs.  Brewer,  1 
Rob.  201. 

Where,  in  a  suit  for  partition,  decedent's 
widow  filed  a  cross-bill,  claiming  the  prop- 
erty under  a  resulting  trust,  on  the  ground 
that,  though  she  had  furnished  the  pur- 
chase price,  the  title  was  taken  in  the  name 
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of  her  husband,  she  was  not  rendered  in- 
competent to  testify  to  the  circumstances 
of  the  purchase  and  the  source  of  the  money 
by  the  provision  of  the  Evidence  act  (Rev. 
1900,  p.  363,  sec.  4),  excluding  testimony 
of  a  party  to  a  civil  action  as  to  any  trans- 
action with  or  statement  by  any  testator  or 
intestate  represented  in  the  action  where 
any  party  sues  in  a  representative  capacity. 
Small  vs.  Pryor,  3  Rob.  606. 

2.  Husband  and  Wife. 

The  husband  and  wife  by  the  statutes  of 
this  state,  are  made  competent  and  com- 
pellable witnesses  for  or  against  each  other 
in  any  civil  action,  when  either  is  a  party 
thereto  — Foley  vs.  Loughran,  31  Vr.  464. 

The  wife  or  husband  of  a  plaintiff  who 
sues  or  is  sued  in  a  representative  capacity, 
is  a  competent  and  compellable  witness  in 
such  action  to  testify  to  the  transactions 
with  or  statements  by  any  testator  or  intes- 
tate represented  therein. — Ibid. 

The  first  section  of  the  "Supplement  to 
the  act  concerning  evidence"  (Pamph.  L., 
1880,  p.  52;  Gen.  Stat.,  p.  1407)  qualifies 
any  party  to  an  action  to  be  examined  as 
a  witness  therein,  notwithstanding  such 
party  may  sue  or  be  sued  in  a  representa- 
tive capacity;  and  the  proviso  to  that  sec- 
tion "that  the  supplement  shall  not  extend 
so  as  to  permit  testimony  to  be  given  as 
to  any  transaction  with  or  statement  by 
any  testator  or  intestate  represented  in  said 
action,  simply  circumscribes  the  extent  to 
which  testimony  may  be  given  under  that 
act,  and  is  a  limit  only  upon  the  operation 
of  the  act.  and  excludes  only  the  party 
to  the  action  from  giving  such  evidence, 
and  does  not  in  any  sense  exclude  or  restrict 
the  testimony  of  the  wife  or  husband  of 
such  party  as  to  such  evidence. — Ibid. 

An  indictment  charged  two  persons  with 
acts  of  violence  upon  a  pregnant  woman 
with  intent  to  cause  her  miscarriage.  The 
sessions,  on  the  application  of  the  state, 
directed  a  severance  and  proceeded  to  try 
one  of  the  defendants.  The  woman  alleged 
to  have  been  injured  was  called  as  a  wit- 
ness on  behalf  of  the  state.  She  was  sworn 
without  objection,  but  it  subsequently  ap- 
pearing that  she  had  married  the  other 
defendant,  her  competency  to  testify  was 
challenged  by  the  defendant  on  trial,  and 
an  exception  was  sealed  to  the  refusal  of 
the  court  to  exclude  her.     HELD, — 

1.  That  she  was  a  competent  witness  and 
that  there  was  no  error  in  refusing  to  ex- 
clude her 

In  the  course  of  her  testimony  she  testi- 
fied to  acts  of  her  husband  from  which  his 
guilty  connection  with  the  act  charged,  al- 
though he  was  not  present,  might  be  in- 
ferred and  the  testimony  was  received  with- 
out objection.     HELD, — 

2.  That  the  defendant  on  trial  did  not 
suffer   manifest   wrong   or   injury   by   the 


unchallenged  admission  of  that  evidence  — 
Munyon  vs.  State,  33  Vr.  1 . 

In  an  action  by  a  husband  for  criminal 
conversation,  the  plaintiff  is  a  competent 
witness  to  prove  the  fact  of  marriage.  The 
statute  (Rev.;  Pamph.  L.,  1900,  p.  363,  sec. 
5),  recognizes  and  affirms  such  competency. 
—Hill  vs.  Pomelear,  43  Vr.  528. 

Under  section  5  of  the  act  concerning 
evidence  (Rev.  of  1900),  the  right  of 
either  to  give  evidence  for  the  other,  in 
actions  for  divorce  on  the  ground  of  adul- 
tery, exists.  The  proviso  in  said  section  in 
nowise  limits  the  competency  of  either  to 
testify  in  such  action  for  or  against  the 
other.— Schaab  vs.  Schaab,  21  Dick.  334. 

3.  Assignor  of  Claim  Against  Decedent. 

The  assignor  of  a  claim  against  the  estate 
of  a  deceased  person  is  not  a  party,  within 
the  meaning  of  the  supplement  to  the  act 
concerning  evidence  (Gen  Stat.,  p.  1407, 
sec.  53),  in  a  suit  by  the  assignee  of  the 
claim  against  the  representative  of  the 
deceased. — Cullen  vs.  Woolverton,  36  Vr. 
279. 

The  right  to  exclude  the  testimony  of  the 
assignor  of  a  claim  against  a  deceased  per- 
son in  a  suit  by  the  assignee  against  the 
representative  of  the  deceased  is  not  a 
defence  preserved  to  the  defendant  under 
section  340  of  the  Practice  act,  (Gen. 
Stat.,  p.  2591).— Ibid. 

4.  Infants  of  Tender  Age. 

Whether  a  child  is  of  proper  age  and  conir 
petent  to  testify  is  a  matter  for  inquiry  by 
the  court,  and  rests  largely  in  the  discretion 
of  the  trial  judge,  and  if  there  be  evidence 
from  which  the  trial  judge  may  find  capac- 
ity, the  exercise  of  judicial  discretion  should 
not  be  disturbed. — State  vs.  Cracker,  36  Vr. 
410. 

A  boy  of  twelve  years  of  age,  who  says 
that  he  attends  Sunday  school  and  that  not 
to  tell  the  truth  is  a  sin,  and  that  if  he  does 
not  tell  the  truth  he  will  be  put  in  the  re- 
form school;  and  who  in  answer  to  the 
question:  "Do  you  expect  to  live  forever?" 
says  "No,  sir;"  and  in  answer  to  the  ques- 
tion: "After  you  have  done  living,  what 
becomes  of  you?"  says  "Then  I  shall  go  to 
heaven;"  and  in  answer  to  the  question: 
"  Suppose  you  have  not  been  entirely  good, 
what  becomes  of  you  then?"  says  "Then 
I  shall  go  to  hell;"  expresses  what  is  usually 
considered  orthodoxy  and  has  a  compre- 
hensive idea  of  the  rewards  and  punish- 
ments incident  to  honest  and  dishonest 
living,  and  was  rightly  admitted  to  testify. 
— Ibid. 

The  law  fixed  no  precise  age  within  which 
children  are  absolutely  excluded  from  giv- 
ing evidence. — State  vs.  Tolla,  43  Vr  515. 
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5.  Widow  of  Intestate. 

In  an  action  by  an  administrator  to  re- 
cover money  due  the  estate  of  his  ii 
the  widow  of  the  latter  is  a  competenl  wit- 
ness as  to  any  t  van  -act  imi  with  or  statemenl 
by  such  intestate  and  the  defendanl  is  no1 
a  competenl  witness  aw  to  such  subject 
matter  unless  the  administrator  lias  offered 
himself  as  a  witness  on  his  own  behall  and 
lias  testified  to  some  transaction  with  or 
statemenl  by  his  intestate . — Rairdon  vi 
Samps.,,,.  38  \  I    346 

6.  Juror. 

To  avail  a  party  of  a  fact  known  to  a 
juror,  he  must  be  sworn  and  examined  as 
any  other  witness,  SO  that  his  evidence,  like 

that  of  any  other  witness,  may  be  first 
scrutinized  as  to  its  competency  and  bear- 
ing upon  the  issue  and  for  the  further  rea- 
son  that    the   court    and    panic-    may    know 

upon  what  evidence  the  verdict  was  ren- 
dered.—De  Gray  vs.  New  Jersey  Telephone 
Co.,  39  Vr.  154 

7.  Paramour. 

The  statements  of  the  alleged  paramour 

are  not  evidence. — Kloman  vs.  Kloman,  17 
Kick.  153. 

8.  Beneficiary. 

If  a  person  he  not  made  a  party  to  a  suit, 

in   order  that    he  may   prove  a   transaction 

with  a  decedent  which  he  could  not  do  if 
he  were  a  party,  and  his  secret  interest  only 
appears  in  his  cross  examination,  his  testi- 
mony is  seriously  discredited.  His  conduct 
is  an  imposition  upon  the  court. — Snyder 
vs.  Harris,  10  Dick.  480. 

An  executor  and  proponent  of  a  will  and 
the  beneficiary  thereof  are  competent  to 
testfiy  as  to '  transactions  with  decedent 
evidencing  testamentary  capacity,  but  their 
interest  may  be  considered  in  determining 
their  credibility. — Grant  vs.  Stamler,  2  Rob. 
555. 

9.  Referee's  Report  on  Account. 

The  report  of  a  referee  that  a  certain  sum 
is  due  to  the  defendant  upon  an  uncontra- 
dicted "account,  a  copy  of  which  is  annexed 
to  the  declaration,"  is  such  a  finding  of  fact 
as  to  make  the  report  prima  facie  evidence 
upon  the  trial  of  the  cause. — Boody  vs. 
Pratt,  35  Vr.  281. 

On  reference  of  a  cause  involving  ac- 
counts the  referee  reported  a  sum  due  to  the 
defendant;  after  exceptions  to  the  report  a 
1 1  nil  was  had  at  which  the  report  was  put  in 
evidence,  and  on  the  strength  of  it  the  de- 
fendant recovered  a  judgment;  on  error, 
this  judgment  was  reversed  for  reasons  not 
relating  to  the  legal  effect  of  the  report  as 
evidence      HELD,  that  on  a  new  trial  the 


report    was  -till   entitled   to   its   statutory 
force  as  prima  facie   evidence.— Boody   vs. 

Pratt.  :f.i  Vr.  295. 


V.  EXCEPTIONS  TO  HEARSAY. 

1.  Pedigree. 

A  Bible,  in  which  the  names  and  dates 
of  birth  of  several  member-  of  the  same 
family  are  recorded,  without  proof  of  when 
or  by  whom  written,  or  of  the  knowledge 
the  writer  had  of  the  fact-  recorded,  or  that 
the  persons  Whose  name-  and  dates  of  birth 
are  written  therein  ever  acknowledged  it 
in  be  an  authentic-  family  record  and  when 

1  he     eel  [ieS      ill      the     1  look      B  IV     Hot      -lloWII      to 

have  been  contemporaneous  with  the  facts 
stated  i-  not  competenl  proof  of  the  age 
of  any  person  whose  mime  may  be  recorded 
therein . — Golden  star  Fraternity  vs.  Conk- 
tin,  31  Vr.  565. 

The  testimony  of  a  person  as  to  the  ap- 
proximate age  of  his  older  brother  is  not 
necessarily  based  on  hearsay,  and  may  be 
legitimate  original  evidence,  if  the  brother-: 
passed  their  childhood  together. — Hancock 
vs.  Catholic  Benevolent  Legion,  40  Vr.  308. 

In  an  action  by  a  claimant  of  realty  a- 
heir  of  his  mother,  evidence  by  the  claimant 
that  he  learned  from  his  mother  that  he 
was  born  in  Ireland,  and,  after  his  father's 
death,  his  mother  emigrated  to  the  United 
State-,  leaving  him  with  his  grandmother, 
who  afterwards  received  money  from  his 
mother  and  stepfather  to  bring  him  to  the 
United  States,  corroborated  by  others,  and 
contradicted  only  by  witnesses  who  are 
wholly  discredited,  is  sufficient  to  establish 
his  identity  as  -uch  child.— Keavey  vs.  Bar- 
rett, 17  Dick.  454. 

Where  realty  is  claimed  by  inheritance 
from  a  mother'  and  it  was  proved  that  the 
plaintiff  was  born  of  such  mother,  lived 
with  her.  and  was  known  by  a  name  other 
other  than  that  of  his  mother's  maiden 
name,  that  his  mother  declared  his  father 
died  while  claimant  was  an  infant,  and  that 
he  was  recognized  by  her  as  her  child  and  by 
her  husband  as  a  stepson,  is  sufficient,  after 
such  mother's  death,  to  support  an  infer- 
ence of  legitimacy,  as  against  such  step- 
father.—Ibid. 

2.    Entries    in    Diaries    and    Books. 

Entries  in  diaries  exhibiting  the 
party  may  be  used  for  the  purpose  of  re- 
freshing the  recollection  of  a  witness  who 
had  knowledge  of  the  facts  to  which  they 

relate.  Inn  tire  incompetent  as  testimony. — 
Lindenthal  vs.  Hatch,  32  Vr.  29. 

Separate  sheets  of  paper,  called  "blotter 
sheets"  on  which  were  entries  in  the  nature 
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of  diary  entries,  showing  the  acts  of  the 
parties,  or  books  made  therefrom,  are  in- 
competent as  testimony. — Ibid. 

A  bookkeeper  who  made  the  entries  in  a 
cash  book  which  he  used  on  the  stand  as  a 
memorandum,  was  allowed  to  read  to  the 
jury,  from  the  book,  the  particulars  of  a 
promissory  note.  HELD,  that  this  was  not 
error. — Meyers  vs.  Weger,  33  Vr.  432. 

Where  slips  containing  reports  of  work 
done  and  the  cost  of  the  same,  and  of  the 
amount  and  kind  of  materials  used,  are 
part  of  a  method  of  carrying  on  business, 
they  are  competent  evidence,  when  offered 
in  connection  with  the  books  of  account  of 
the  business. — Diament  vs.  Collotv,  37  Vr. 
295. 

A  book  of  account  mad,e  up  in  the  usual 
course  of  business  in  part  from  reports  of 
work  done  and  amount  of  materials  used, 
is  competent  evidence,  in  connection  with 
the  reports  as  part  of  a  system  of  carrying 
on  business,  to  prove  claims  for  materials 
and  labor. — Ibid. 

3.  Declarations  Against  Interest. 

A  self-deserving  declaration  of  a  decedent, 
if  admissible  in  evidence,  in  an  action  to 
recover  damages  for  injury  alleged  to  have 
caused  his  death,  is  not  conclusive  against 
the  plaintiff. — Camden  and  Atlantic  Rail- 
road Co.  vs.  Williams,  32  Vr.  646. 

4.  Dying  Declarations. 

On  the  trial  of  an  indictment,  charging 
the  defendant  with  the  statutory  misde- 
meanor of  attempting  to  cause  the  miscar- 
riage of  a  woman  pregnant  with  child,  in 
consequence  whereof  the  woman  died,  the 
dying  declarations  of  the  woman  are  legal 
evidence. — State  vs.  Meyer,  36  Vr.  237. 

A  statement  made  by  a  person  who  after- 
wards dies,  in  so  far  as  it  tends  to  contradict 
or  make  a  variant  statement  from  a  "dy- 
ing declaration"  made  by  the  same  per- 
son, is  admissible,  in  evidence,  and,  if  it 
be  reduced  to  writing  and  signed  by  the 
person  making  it,  the  written  statement 
may  be  read  in  evidence  by  way  of  im- 
peaching such  dying  declaration. — State  vs. 
Beatty,  27  N.  J.  L.  J.  55. 

5.  Public  Church  Record. 

The  register  of  a  parish  of  a  Catholic 
church  kept  as  required  by  the  rules  and 
laws  of  the  church,  when  produced,  is  ad- 
missible in  evidence;  and  it  is  of  such  a 
public  nature  that  its  contents  may  be 
proved  by  an  immediate  copy  duly  verified. 
— Hancock  vs.  Catholic  Benevolent  Legion, 
38  Vr.  614. 

The  clerk  of  the  parish,  in  whose  custody 
such  a  register  is,  may  produce  it  before  a 
commissioner   appointed   by   the   court   to 


take  his  testimony  and  at  the  same  time 
produce  and  compare  therewith  certain 
certified  copies  of  entries  therein  which  he 
has  made  and  duly  signed,  and  upon  his 
then  testifying  to  the  accuracy  of  the  copies 
so  certified,  and  the  commissioner  then 
marking  the  same  as  a  part  of  the  ui  iti- 
mony  of  the  witness,  such  copies  will  be- 
come admissible  in  evidence  as  part  of  the 
disposition. — Ibid. 

6.  Record  of  Judgment. 

While  the  verdict  or  rule  for  judgment 
entered  in  the  minutes  of  the  common  pleas, 
until  the  judgment  record  is  made  up,  can 
only  be  evidence  of  the  judgment  when 
offered  as  such  in  a  suit  in  the  same  court 
where  it  is  entered,  it  may  by  consent  of 
the  parties  be  lawfully  admitted  in  evidence 
in  another  court,  (Gen.  Stat.,  p.  1841,  sec. 
4;  Id.,  p.  2.564,  sees.  192,  194).  When 
offered  in  such  other  court,  failure  to  object 
is  equivalent  to  consent.  Such  objection  if 
not  made  at,  the  trial  will  on  review  be  re- 
garded as  waived. — Rosenberg  vs.  Stover. 
38  Vr.  506. 

7.  Certificate  of  Protest. 

The  certificate  of  a  notary  public  of  the 
protest  after  due  presentment  and  dishonor 
of  a  promissory  note,  is  only  admissible  in 
evidence  as  to  the  facts  therein  certified, 
when  a  copy  of  such  certificate  has  been 
annexed  to  the  declaration,  demand  or  other 
pleading  in  the  cause,  pursuant  to  section 
21  of  "An  act  concerning  evidence,"  revis- 
ion of  1900;  and  not  then  when  the  opposite 
party  shall  give  notice  with  his  plea  or  other 
pleading  that  he  intends  to  dispute  the  fact 
of  due  presentment  and  dishonor. — Mason 
vs.  Kilcourse,  42  Vr.  472. 

But,  when  such  certificate  is  evidential 
under  the  statute,  it  will  not  be  held  suffi- 
cient to  charge  the  endorser  if  it  fails  to 
show  upon  its  face  that  proper  presentment 
was  made  and  due  notice  of  dishonor  given. 
—Ibid. 

8.  Declarations  of  Deceased  to  Prove 
Title. 

Where  the  issue  was  whether  land  occu- 
pied by  husband  and  wife  was  that  of  the 
husband  or  of  the  wife,  the  wife  being  de- 
ceased, it  was  proper  to  admit  evidence  of 
declarations  made  by  her  to  show  that  she 
claimed  the  title  to  the  land. — -Lindsley  vs. 
McGrath,  17  Dick.  710. 


VI.  PROCEDURE  RELATING  TO. 
1.  Objections. 

A  party  cannot  avail  himself  of  an  ob- 
jection to  an  incompetent  question  unless 
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he  makes  his  objection  before  the  question 
is  answered.  He  cannot  take  the  chance 
of  testimony  making  in  his  favor  and  object 
if  it  happens  In  be  adverse. — Cunningham 
vs.  State,  32  Vr.  67.     .See  Id   666 

2.  Use  of  Memo,  to  Refresh  Memory. 

A  witness  may  use  bis  own  memorandum, 
made  at  or  near  the  time  of  the  events 
recorded,  either  to  refresh  or  to  supplement 
his  memory. — Meyers  vs.  Weger,  33  Vr. 
432. 

It  is  erroneous  to  permit  a  witness  to  use 
as  a  memorandum  from  which  to  testify, 
a  document  in  the  preparation  of  which  he 
did  not  participate  and  concerning  the 
accuracy  of  which  he  has  no  personel  knowl- 
edge— Titus  vs  Gunn,  40  Vr.  410. 

The  former  secretary  of  a  mutual  insur- 
ance Company,  when  examined  as  a  witness 
as  in  transactions  with  the  company  of 
which  at  the  time  of  their  occurrence  he 
had  knowledge,  was  permitted  to  refresh  his 

recollection  by  consulting  the  policy  regis- 
ter, applications,  transfer  and  cash  books 
of  the  company  kept  at  his  office  during  the 
time  he  was  secretary.  HELD,  that  this 
was  a  proper  exercise  of  a  discretion  that 
resided  in  the  trial  court. — French  vs.  Mill- 
ville  Manufacturing  Co.,  41  Vr.  699. 

3.  Construction  and  Interpretation  of 

Writings. 

The  construction  of  written  instruments 
in  litigated  cases  is  matter  of  law  for  the 
determination  of  the  court,  and  in  making 
such  determination,  the  court  will,  prima 
facie,  attribute  to  each  word  of  the  instru- 
ment its  ordinary  and  common  meaning. — 
Smith  &  Wallace  Co.  vs.  Lunger,  35  Vr.  539. 

As  words  which  have  a  common  and  well 
defined  meaning  are  frequently  employed, 
by  persons  engaged  in  a  peculiar  business 
or  trade,  in  a  peculiar  or  technical  sense, 
evidence  that  by  the  usage  of  such  business 
or  trade  certain  words  have  acquired  a 
meaning  different  from  their  common  and 
ordinary  meaning,  is  admissible. — Ibid. 

Upon  the  production  of  such  evidence, 
the  court  must  submit  to  the  jury  to  de- 
termine whether  it  establishes  the  fact  that 
the  words  in  question  have  acquired  by  the 
usage  of  the  business  or  trade  in  question  a 
peculiar  or  technical  meaning,  and  what 
that  meaning  is;  and  whether  the  parties 
used  the  words  in  the  instrument  in  ques- 
tion in  the  ordinary  or  in  the  peculiar  and 
technical  sense,  it  is  net  error  to  charge 
that  if  the  words  in  question  have  acquired 
a  peculiar  trade  meaning,  and  have  been 
used  by  the  parties  in  the  instrument  in 
question  in  that  meaning,  the  liability  of 
the  parties  upon  such  instrument  must  lie 
fixed  by  attributing  to  such  words  that 
peculiar  meaning. — Ibid. 


The  construction  and  effect  of  a  written 
instrument  is  a  matter  of  law  t<>  be  deter- 
mined by  the  court  and  not  by  the  jury. — 
Grueber  Engineering  Co.  vs.  Waldron,  12 
Vr  597. 

An  alteration  made  by  a  vendee  in  a 
memorandum  of  sale  after  it  has  been  signed, 
by  which,  if  valid,  its  scope  a 
against  tin-  vendors  would  be  enlarged,  is  a 
material  alteration,  and  annuls  the  instru- 
ment as  .-i  contrad  and  as  evidence  in  favor 
of  the  vendee. — Schmidt  vs.  Quinzel,  10 
Dick.  792. 

4.  Contempt. 

Where  an  application  to  enforce  agains  t 
a  witness,  who  had  been  called  to  testify 
before  a  commissioner  of  this  state,  the 
penalties  for  refusing  to  answer  questions 
provided  by  section  ,56  of  the  Evidence  act 
(Gen.  Stat.,  p.  1408),  it  appearing  that  not 
even  a  prima  facie  case  is  made  out  as  to 
the  materiality  of  the  questions  propounded, 
the  motion  will  be  denied. — Ladenburg  vs. 
Pennsylvania  Railroad  Co-.,  37  Vr.  187. 

Before  a  court  will  attach  for  contempt 
a  person  refusing  to  produce  evidence  be- 
fore a  grand  jury,  it  must  be  shown  to  the 
court  that  the  evidence  is  material  and  that 
it  is  admissible. — In  re  Rappelvea,  21  X.  J. 
L.  J.  111. 

Where  defendants  have  been  indicted, 
without  such  evidence,  such  evidence  can- 
not be  said  to  be  material  to  the  considera- 
tion of  the  question  whether  or  not  an 
indictment  should  be  presented  against 
them. — Ibid. 

5.  Questions  for  Jury. 

Where  there  is  a  conflict  in  the  evidence 
or  lack  of  conclusive  and  unquestioned 
proof  of  the  falsity  of  a  warranty,  the  ques- 
tion is  one  for  the  jury. — Henn  vs.  Metro- 
politan Life  Insurance  Co.,  38  Vr.  310. 

The  several  answers  in  this  case  alleged 
to  have  constituted  the  breach  of  warranty 
considered  and  found  to  have  been  rightly 
left  to  the  jury  bv  the  learned  trial  justice. 
—Ibid 

The  question  whether  a  party,  who  seeks 
to  overcome  testimony  as  to  age  of  brother. 
by  an  entry  of  baptism  in  a  church  registry 
indicating  that  the  brother  was  about  six 
years  older  than  he  was  according  to  the 
testimony,  has  borne  the  burden  of  proof, 
is  a  question  of  fact  for  the  jury. — Hancock  v 
vs.  Catholic  Benevolent  Legion,  40  Vr.  308. 

A  written  statement,  signed  by  a  witness, 
if  submitted  to  the  jury,  cannot  be  consid- 
ered by  it  as  affecting  the  credibility  of  any 
witness  other  than  the  subscriber. — Field  vs. 
D.  L.  &  W.  R.  R.  Co.,  40  Vr.  433. 
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6.  Proof  of  Foreign  Statutes. 

The  federal  constitution  (article  4,  sec- 
tion 1),  supplemented  by  the  act  of  congress 
of  May  26th,  1790,  does  not  provide  an 
exclusive  method  for  proving  the  public  acts 
of  the  various  states  of  our  union. — Title 
Guarantee  and  Trust  Co.  vs.  Trenton  Pot- 
teries Co.,  11  Dick.  441. 

The  statute  of  1713  (Gen.  Stat.,  p.  876, 
sec.  115)  provides  that  copies  of  wills  made 
in  Great  Britain,  devising  lands  lying  in 
New  Jersey,  shall  be  admissible  in  evidence 
the  same  as  the  original  will,  if  certified 
under  the  seal  of  the  office  where  such  will 
is  proved  and  lodged.  To  make  such  certi- 
fied copy  admissible  it  must  appear  that 
the  will  was  made  and  proved  in  accordance 
with  the  laws  of  this  state.  The  certificate 
of  the  foreign  court  that  the  copy  of  the 
will  is  true,  and  that  the  will  was  proven, 
unaccompanied  by  a  showing  of  the  proofs, 
so  that  this  court  may  decide  whether  they 
comply  with  the  requirements  of  our  statute 
cannot  be  received. — McCarthy  vs.  McCar- 
thy, 12  Dick.  587. 


VII. 


ADMISSIONS   AND    DECLARA= 
TIONS. 

1.  Letters. 


Failure  to  reply  to  a  letter  not  sent  in 
course  of  correspondence  is  not  to  be  taken 
as  an  admission  of  the  truth  of  its  contents. 
Letters  are  not,  in  this  respect,  on  the  plane 
of  oral  declarations  received  in  silence. 
Such  an  unanswered  letter  is  not  compe- 
tent evidence  against  one  to  whom  it  is 
sent,  except  to  prove  notice  or  demand. — 
Hand  vs.  Howell,  32  Vr.  142.     .4.  Id.  694. 

It  is  error  to  exclude  from  a  jury  trial, 
as  immaterial,  a  letter  written  by  the  plain- 
tiff to  a  third  person,  which  contains  state- 
ments  inconsistent  with  the  plaintiff's  claim 
in  the  suit. — Lambeck  vs.  Stiefel,  42  Vr. 
320. 

If  on  such  a  trial  the  plaintiff  has  testi- 
fied on  his  own  behalf,  his  letter  to  a  third 
person  manifesting  his  personal  ill-will  to- 
ward the  defendant  is  admissible  evidence 
for  the  purpose  of  affecting  his  credibility. 
—Ibid. 

2.  Bill  of  Particulars. 

A  bill  of  particulars  delivered  by  one 
party  in  a  cause  to  the  other,  is  legitimate 
evidence  for  the  latter  on  the  trial  of  the 
issue  to  which  it  relates,  not  only  for  the 
purpose  of  limiting  the  proofs  to  be  offered 
by  the  party  who  delivered  the  bill,  but 
also  as  an  admission  by  him  to  be  consid- 
ered by  the  jury. — Lee  vs    Heath,  32  Vr. 

2  all. 


3.  In  General. 

Evidence  legal  for  some  purpose  cannot 
be  excluded  because  a  jury  may  erroneously 
use  it  for  another  purpose.  The  defendant's 
protection  against  this  is  to  ask  for  cau- 
tionary instruction. — Trenton  Passenger 
Railway  Company  vs.  Cooper,  31  Vr.  219 

The  declaration  of  any  party  to  a  cause 
as  to  the  subject  matter  of  the  controversy 
— the  issue  in  the  cause — is  competent  to 
be  proven  by  the  opposite  party  as  a  sub- 
stantive matter  of  proof  for  the  plaintiff  or 
defendant.— -McBlain  vs  Edgar,  36  Vr.  634. 


4.  Solemn. 

Objection  was  made  to  a  stipulation  made 
I >v  tin-  attorneys  of  the  respective  parties 
at  a  former  trial  of  this  suit.  The  stipula- 
tion concerned  the  manner  in  which  the 
plaintiff  had  made  payments  on  the  prop- 
erty conveyed  to  him  by  the  defendant. 
It  was  made  in  open  court  and  taken  down 
by  the  court  stenographer  as  part  of  the 
record  in  the  case.  The  court  admitted 
this  stipulation  in  evidence  under  an  ex- 
ception HELD,  that  the  admission  in  this 
case  being  distinct  and  formal,  or  such  as 
may  be  termed  a  solemn  admission,  made 
for  the  express  purpose  of  relaxing  the 
stringency  of  some  rule  of  practice  or  of 
dispensing  with  the  formal  proof  of  some 
document  or  fact  at  the  trial,  it  was 
properly  received  in  evidence. — Gallagher 
vs.  McBride,  37  Vr.  360. 

When  a  defendant  corporation,  in  an 
action  upon  contract,  files  a  plea,  verified  by 
the  president  of  the  general  issue  and  pay- 
ment with  a  notice  of  set-off,  under  which 
il  claims  recovery  from  the  plaintiff,  this 
admits  the  corporate  existence  of  the  de- 
fendant and  that  existence  is  not  an  issue 
in  the  case.  In  such  case  the  plaintiff  is 
not  required  to  prove  such  corporate  exist- 
ence prior,  to  proving  the  making  of  the 
contract  sued  on  — Bennett  vs.  Millville 
Improvement  Co.,  38  Vr.  326. 

Admissions  of  fact  contained  in  an  un- 
sworn answer  of  a  defendant  may  be  used 
by  the  complainant  as  evidence. — Craft  vs. 
Schlag,  16  Dick.  567. 

Statements  in  an  answer  not  under  oath 
for  the  interest  of  the  answering  defendant 
cannot  be  considered  as  evidence  for  such 
defendant. — Ibid. 

In  an  action,  submitted  on  bill,  answer 
and  replication  to  recover  money  collected 
by  the  mortgagor  for  damage  to  mortgaged 
property  by  a  fire  negligently  started  by 
another,  on  the  ground  that  the  mortgaged 
property,  which  had  been  sold,  leaving  a 
deficiency,  was  depreciated  by  such  fire, 
the  verified  answer  denied  that  the  property 
was  depreciated  in  value  by  the  fire,  and 
alleged  that  the  depreciation  was  owing  to 
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the  fall  in  value  of  such  and  all  similar 
property.  HELD,  that  a  replication  being 
filed,  such  answer,  though  responsive,  had 
tlie  effect  of  evidence  only  in  relation  t<> 
facts  which  were  within  the  personal  knowl- 
edge of  the  defendants,  and  hence  such 
denial  and  allegations  did  not  overcome  the 
prima  facie  ease  of  depreciation,  to  the 
extent  of  the  damages  recovered,  made  by 
complainant's  bill. — Corporation  lor  Relief, 
&C.  vs.  Eden,  17  Dick.  512. 

Where  a  complainant,  by  his  bill,  prays 
for  an  answer  withoul  oath,  and  at  the  same 
time  in  the  body  of  his  bill  addresses  to  the 
defendant  certain  interrogatories,  which  the 

defendant  answers  under  oath,  such  an- 
swers have  not   tin-  effect   either  of  a   -worn 

answer  to  the  complainant's  lull  or  of  an- 
swers to  interrogatories  annexed  to  the  bill 
and  propounded  under  t  he  statute:  at  most, 
such  answers,  as  to  matters  of  fact  so  sworn 
to.  constitute  an  ex  parte  affidavit,  which, 
if  read  without  objection,  may  be  treated 
as  evidence  in  the  cause. — Marvel  vs.  I'ral- 
inger,  1  Rob.  622. 

5.  To  Prove  Partnership. 

In  an  action  for  goods  sold  to  a  firm  al- 
leged to  be  composed  of  the  three  defend- 
ants, the  issue  tried  was  upon  the  liability 
of  one  of  the  defendants.  The  trial  judge 
confined  the  evidence  to  a  liability  arising 
from  that  defendant  having  held  herself 
out  as  a  partner.     HELD. — 

1:  That  evidence  that  the  other  defend- 
ants had  asserted  that  she  was  mad.  a 
member  of  the  firm  was  incompetent;  and 

2.  That  the  liability  of  the  defendant  t  hus 
arising  for  sales  made  to  the  firm  would 
extend  only  to  sales  made  after  her  holding 
herself  out  as  a  partner  came  to  the  knowl- 
edge of  the  plaintiffs. — Carey  vs.  Marshall. 
38  Vr.  236. 

A  partnersliip  inter  sese  may  be  estab- 
lished by  proof  of  an  express  contract,  or 
.of  such  acts  and  representations  of  the 
partners  towards  each  other  regarding  the 
-subject  matter  of  the  partnership  as  nec- 
essarily lead  to  the  conclusion  that  they 
have  entered  into  that  relation. — Hallen- 
back  vs.  Rogers,  12  Dick.  199.  ..4.  13  Id. 
580. 

6.  By  Agent. 

Where  a  person  authorizes  another  to 
speak  for  him  he  may  be  confronted  by 
testimony  as  to  what  was  said  by  his  rep- 
resentative within  the  scope  of  his  authority ; 
but  where  the  employment  is  purely  me- 
chanical the  master  is  not  chargeable  with 
what  his  employe  may  choose  to  say  while 
at  work  for  him. — King  vs.  Atlantic  City 
Gas  and  Water  Co.,  41  Vr.  679. 

In  a  suit  against  a  master  for  damages 
caused  by  the  furnishing  of  a  defective 
appliance,  testimony  that  a  servant,  who 


after  the  accident  had  been  sent  to  repair 
such  appliance,  or  to  ascertain  and  report 

it.-  condition  to  his  employer,  said  that 
something  was  wrong  with  the  appliance, 
is  irrelevant,   hearsay  and  inadmissible. — 

ll.nl 

Agency  cannot  be  proved  by  t  lie  declara- 
tions of  the  person  whose  agency  i 
to   be  established. — Pederson    vs.    Kiens  I. 
Adm'r,  42  Vr.  525 

Statements  of  the  general  manag 
corporation  made  at  its  office,  of  which  he 
was  apparently  in  charge,  as  a  consequence 
of  which  proceedings  in  an  action  by  the 
corporation  were  actually  stayed,  accom- 
panied by  evidence  of  his  subsequent  act- 
ing with  authority  in  the  matter,  are  ad- 
missible in  evidence  against  the  corporation 

Cary  vs.  Wolff  A-  Co.,  4:i  Vr.  510. 

Agency  cannot  be  proved  by  the  mere 
declarations  of  one  assuming  to  act  in  that 
capacity. — Brownfield  vs.  Denton,  43  Vr. 
235. 

The  declarations  of  one  who  is  not  shown 
to  be  the  agent  of  a  party  to  a  suit,  are 
inadmissible  against  him. — Ibid. 

In  a  suit  to  compel  defendant  to  remove 
telegraph  and  telephone  wires  strung  in 
front  of  complainant's  premises  without  his 
consent,  the  uncontradicted  testimony  of 
plaintiffs  solicitor  that  he  called  at  de- 
fendant's office  and  was  shown  to  the  office 
of  the  general  manager;  that  the  latter 
stated  he  was  general  manager  and  author- 
ized to  speak  for  the  company;  that  the 
company  had  erected  the  wires,  and  had 
received  a  letter  from  complainant  forbid- 
ding their  erection,  tec.,  though  incompe- 
tent because  hearsay,  was,  no  objection 
being  taken  to  its  admissibility,  sufficient 
to  show  that  defendant  caused  the  wires 
to  be  strung,  and  therefore  to  authorize  a 
mandatory  injunction  compelling  their  re- 
moval.— Smith  vs  Delaware  and  Atlantic 
Telegraph  and  Telephone  Co.,  18  Dick.  93. 
See  19  Id.  770. 


VIII.    RELEVANCY,    MATERIALITY 
AND  COMPETENCY. 

1.  Incompetency  of  Employee. 

Where  the  defence  to  a  suit  by  an  artisan 
for  breach  of  a  contract  of  employment  is 
the  incompetency  of  the  plaintiff,  rebutting 
proof  need  not  be  limited  to  work  done  for 
the  defendant. — Continental  Match  Co.  vs. 
Swett,  32  Vr.  457. 

2.  Mortuary  Table  in  Injury  Cases. 

In  a  jury  trial  where  probable  duration 
of  human  life  is  a  subject   of  inquiry,   a 
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standard  mortuary  table  may  be  received 
in  evidence.  It  must  be  proved  to  be 
authentic  and  its  character  and  office  should 
be  explained. — Camden  and  Atlantic  Rail- 
road  Co.  vs.  Williams,  32  Vr.  646. 

The  "Carlisle  Table  of  Mortality"  may 
be  assumed  to  be  a  standard  table,  and  is 
evidential,  irrespective  of  the  condition  of 
health  of  the  person  whose  expectancy  of 
life  is  the  subject  of  inquiry;  but  that  con- 
dition must  be  taken  into  account  in  deter- 
mining the  probable  duration  of  such  per- 
son's life. — Ibid. 

3.  Promissory  Note  to  Prove  Loan. 

A  promissory  note,  made  by  the  defend- 
ant's testator  to  his  own  order,  and  unen- 
dorsed, was  produced  by  the  plaintiffs  and 
offered  and  received  in  evidence.  The  suit 
was  not  brought  on  the  note,  but  for  money 
loaned  nearly  five  years  before  the  date  of 
the  note.  HELD,  that  to  receive  the  note 
in  evidence  was  not  injurious  error.  Un- 
endorsed it  proved  nothing.  If  it  had  been 
endorsed  its  effect  would  have  been  merely 
cumulative. — Meyers  vs.  Weger,  33  Vr.  432. 

4.  Account  in  Suit  Against  Adminis= 

trator. 

In  a  suit  against  an  administrator,  an 
account  containing  the  items  of  money  lent 
to  or  paid  for  the  decedent,  made  up  from 
the  plaintiff's  own  memoranda,  is  not  legally 
evidential  in  the  plaintiff's  behalf. — Hauser 
vs.  Lrviness,  33  Vr.  51S. 

5.  Character  of  Witness  by  Impeach= 

ment. 

When  an  attempt  is  made  to  impeach  a 
witness  at  a  trial,  evidence  of  his  reputation 
for  veracity,  in  a  former  place  of  residence 
eighteen  years  before,  may  properly  be  ex- 
cluded—Sinister  vs.  State,  33  Vr.  521.  .-1. 
34  Id.  355. 

6.  Physical  Condition  in  Injury  Case. 

Where  the  plaintiff  claims  that  a  nervous 
condition  has  resulted  from  an  accident  for 
which  the  defendant  is  responsible,  the 
defendant  may  show  the  existence  of  a 
fact  other  than  the  accident,  from  which 
it  may  reasonably  be  inferred  the  nervous 
condition  has  sprung. — Consolidated  Trac- 
tion Co.  vs.  Mullin,  34  Vr.  22. 

7.  Hearsay  to  Prove  Value. 

In  a  suit  brought  to  recover  damages  for 
injury  done  to  her  household  furniture,  the 
plaintiff,  for  the  purpose  of  proving  the 
amount  of  her  loss,  was  permitted  to  testify 
what  the  person  to  whom  she  had  senl  the 
furniture  to  lie  repaired  had  told  her  tin- 
work  would  cost.     HELD,  that  such  testi- 


mony was  hearsay  and  therefore  incompe- 
tent."— Arata  vs.  Sullivan,  34  Vr.  46. 

A  witness  may  be  permitted  to  express 
his  own  opinion  of  the  truthfulness  of  him, 
whose  testimony  is  sought  to  be  impeached, 
when  the  latter's  general  reputation  for 
truth  an<l  veracity  is  known  to  the  witness, 
and  his  opinion  is  based  thereon. — State  vs. 
Polhemus,  36  Vr.  387. 

8.  Offer  of  Compromise. 

An  offer  made  by  one  litigating  party  to 
the  other  is  competent  evidence  for  the  lat- 
ter, unless  it  is  expressly  stated  that  it  is 
made  without  prejudice,  or  unless  the  party 
making  it  has  been  led  to  believe  by  the 
conduct  of  the  adversary  that  a  compro- 
mise may  probably  be  effected. — Richard- 
son vs.  International  Pottery  Co.,  34  Vr. 
248. 

A  letter  written  by  plaintiff  to  defendant's 
attorney,  purporting  to  show  that  he  and 
the  defendant  had  agreed  upon  the  amount 
of  fees  to  be  paid  to  plaintiff  and  also  to 
set  forth  the  terms  of  the  agreement,  is  in- 
admissible as  evidence  unless  it  constitutes 
part  of  the  res  gestae,  or  is  made  in  the 
presence  of  the  opposite  party  and  is  ac- 
quiesced in  by  him. — Duysters  vs.  Crawford, 
40  Vr.  614. 

9.  Certificate  to  Prove  Age. 

The  age  of  the  prosecuting  witness  being 
in  issue,  it  was  error  to  admit  a  baptismal 
certificate  in  which  the  date  of  birth  was 
certified. — State  vs.  Snover,  34  Vr.  382. 

10.  Copy  of  Corporation's  Report. 

A  certified  copy  of  a  corporation's  report 
of  its  financial  condition  is  not  legal  evidence 
of  the  truth  of  its  statements. — Whitaker. 
Receiver  vs.  Miller,  34  Vr.  587. 

11.  Intoxication. 

Evidence  that  plaintiff  was  intoxicated 
on  occasions  previous  to  the  accident  is 
irrelevant  and  incompetent. — Shelly  vs. 
Brunswick  Traction  Co.,  36  Vr.  639. 

Where  the  proof  of  the  intoxication  of 
the  plaintiff  at  the  time  of  the  accident 
depends  upon  the  testimony  of  several  wit- 
nesses as  to  various  actions  of  the  plaintiff 
from  which  intoxication  might  be  inferred, 
a  direction  of  the  judge  that  the  jury  must 
find  intoxication  of  the  plaintiff  before  con- 
sidering its  effect  upon  the  question  of 
contributory  negligence,  was  proper. — Ibid. 

12.  Former  Testimony. 

Punitive  damages  were  claimed.  The 
case  had  been  tried  before,  and  plaintiff  was 

a  witness  in  his  own  behalf  on  both  trials. 
Saving  testified  al  the  hit  tor  trial  to  threats 
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made  by  defendant  indicating  ill-will, 
he  was  asked  whet  her  he  had  so  testified 
at  the  former  trial,  to  which  he  replied  that 
he  thought  so.  HELD,  that  it  was  error 
to  exclude  a  question  requiring  him  to  state 
what  he  had  formerly  testified  on  that  sub- 
ject.— Miller  vs.  Hambo,  37  Vr.  191. 

13.  Dun's  Report. 

A  copy  of  a  report  in  the  ln>i>l<s  nf  Dun's 
Commercial  Agency  is  not  competent  evi- 
dence of  the  Statements  on  which  the  report 

was  based.-  Cowen  vs.  Bli iberg,  '■'>'  Vr. 

3S5. 

14.  Renewal  Notes. 

On  a  claim  by  the  plaintiff  that  the  note 

in  suit    was  given   as  the  lasl    renewal  of  a 

note  designated  only  a.-  being of  several 

note,-  given   in   a   transaction   which  t'»>k 

place  six  years  before  the  date  of  the  note, 
it  is  lawful  for  the  defendant  to  show  what 
notes  were  given  in  that  transaction  and  to 
trace  their  history  to  the  end  for  the  purpose 
of  disproving  the  plaintiff's  claim. — Holliu- 
shed  vs.  Toone,  37  Vr.  33. 

IS.  Copy  of  Proposed  Agreement. 

A  paper  writing  in  form  of  a  contract  of 
employment,  but  unexecuted,  submitted  by 
the  president  of  a  corporation  to  one  pro- 
posed to  be  employed  by  the  corporation, 
is  competent  evidence  upon  the  question 
of  the  terms  of  an  employment  afterwards 
orally  consummated.  The  payment  to  an 
employe  of  a  corporation  as  compensation 
for  services  of  a  percentage  of  the  profits 
of  the  business  is  no  more  than  wages  or 
salary  of  an  employe  and  not  a  division  of 
the  ''accumulated  profits"  to  which  stock- 
holders are  entitled  under  section  47  of  the 
Corporation  act,  but  an  expense  of  the 
business  which  must  be  deducted  from  re- 
ceipts before  the  "accumulated  profits"  can 
be  ascertained. — Bennett  vs.  Millville  Im- 
provement Co.,  38  Vr.  326. 

A  signed  but  undelivered  lease  may  be 
given  in  evidence  to  prove  an  agreement 
upon  the  details  of  a  lease,  pursuant  to  one 
of  the  terms  of  a  previously  signed  memor- 
andum in  writing  of  an  oral  agreement  for  a 
lease;  and  if  said  previous  memorandum  of 
agreement  for  a  lease  and  the  signed  but 
undelivered  lease,  taken  together,  show  a 
completed  agreement  upon  the  terms  of  a 
lease,  the  statute  of  frauds  is  satisfied,  and 
specific  performance  may  be  decreed. — 
'  Charlton  vs.  Columbia  Real  Estate  Co.,  1 
Rob.  629. 

16.  Agreement  to  Devise. 

In  an  action  against  an  administrator  to 
recover  compensation  for  board  and  lodg- 
ing furnished  to  the  intestate,  the  plaintiff 
may  prove  an  oral  bargain  between  himself 
and  the  decedent  that  the  latter  would 
devise   a   dwelling  house   to    the   plaintiff's 


children    as    compensation    for    tie-    sci. 
te  be  rendered.     Such  a  bargain,  not  being 
enforceable  at   law    becau  e  of  the  statute 

nf  frauds,  nevertheless  shows  that  the  ser- 
vice  was  not  a  gift,  but  was  to  Ik-  paid  for. 
— Gay  vs.  Mooney,  Admini  trator,  88  Vr. 
27.     A.  Id.  687. 

Although  the  stipulated  payment  was  to 
be  made  to  the  plaintiff'.-  children,  yet  as 
the  stipulation  cannot  be  legally  enforced, 
the  legal  right  to  payment  i-  that  which  the 
law  deduces  from  the  fact  that  one  person 
has  served  another  nut  gratuitously,  viz., 
a  right  in  the  servant  to  be  paid  by  the  em- 
ployer the  fair  value  "f  the  services. — Ibid. 

The  testimony  of  plaintiff  suing  for  ser- 
vices rendered  a  'lee. dent,  that  decedent 
intended  to  pay  him  otherwise  than  by  the 
legacy  given  him  by  the  will,  was  incompe- 
tent.— Farrington  vs.  Minturn,  41  Vr.  »>27 

17.  Tax  Receipts. 

Tax  receipts  were  not  competent  evidence 
to  support  the  title  of  the  plaintiff. — Troth 
vs.  Smith,  39  Vr   36. 

18.  Value  After  Issue  Joined. 

Where  the  condition  of  a  piano  at  a  cer- 
tain time  is  in  issue,  evidence  of  its  condi- 
tion two  years  subsequent  to  the  bringing 
of  the  action  is  inadmissible  — Johnson  vs. 
Mason,  41  Vr.  13. 

19.  Conclusion  of  Fact. 

H.,  the  receiver  of  the  D.  company, 
brought  suit  to  recover  damages  from  one 
D.  for  the  alleged  tortious  occupation,  by 
her,  of  certain  premises  of  the  D  company, 
both  before  and  after  the  appointment  of 
the  receiver.  HELD,  that  the  following 
question,  asked  by  the  defendant  of  the 
president  of  the  D.  company,  viz.,  "  Did  the 
D.  company  receive  the  rents  for  the  prem- 
ises from  the  defendant  during  this  time 
that  she  was  in  possession  of  them?"  was 
relevant  on  the  issue  whether  her  occupa- 
tion, prior  to  the  appointment  of  the  re- 
ceiver, was  a  tortious  one,  and  this  not- 
withstanding that  it  had  previously  been 
shown  that  the  defendant  had  originally 
entered  into  possession  of  the  premises  un- 
der a  lease  made  to  her  by  a  third  person, 
who  apparently  had  no  interest  in  the  prem- 
ises. An  affirmative  answer  would  have 
tended  to  show  that  her  occupation  was 
with  the  acquiescence  of  the  company. 
HELD  further,  that  this  question  calls  for 
a  fact,  and  not  for  a  conclusion,  of  the 
witness. — Hendrickson  vs.  Dwyer,  41  Vr. 
223. 

20.  Letter  of  Daughter. 

The  plaintiff  having  written  to  the  de- 
fendant asking  for  payment  of  a  book  ac- 
count, the  defendant  directed  her  daughter 
to  write  a  reply,  but  did  not  instruct  her 
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what  to  write  nor  learn  what  she  wrote. 
HELD,  not  erroneous  for  the  court,  trying 
without  a  jury  a  suit  for  the  account,  to 
receive  the  letter  in  evidence  — Skidmore 
vs.  Johnson,  41  Vr.  674. 

21.  Attorney's  Search*  of   Public   Re= 
cords. 

The  question  being  whether  representa- 
tions made  by  defendant,  to  the  effect  that 
a  certain  incorporated  company  owned  cer- 
tain large  tracts  of  land  in  the  state  of  Ohio, 
and  that  he  had  examined  the  title  thereto 
-and  found  it  all  right,  were  false  and  fraud- 
ulent. HELD,  that  the  testimony  of  an 
attorney  and  counsellor-at-law  of  this  state 
to  the  effect  that  he,  since  the  representa- 
tions in  question,  had  examined  the  public 
records  of  the  county  in  which  the  lands  in 
question  were  situated,  and  had  found  an 
absence  of  evidence  upon  record  to  show 
any  title  in  the  company,  saving  certain 
leases,  of  which  copies  were  produced,  was 
properly  admissible  as  tending  to  show 
what  knowledge  defendant  possessed  at  the 
time  he  made  the  representations. — Shreve 
vs.  Crosby,  43  Vr.  491. 


IX.  PAROL,  AS  AFFECTING  WRIT= 
INQS. 

1.  To  Prove  Intention. 

In  a  promissory  note  in  the  following 
form,  it  is  competent  to  introduce  parol 
evidence  to  show  what  the  intention  of  the 
parties  was: 

"$1,000.  Asbury,  New  Jersey. 

"One  day  after  date  we,  the  Trustees  of 
the  Musconetcong  Grange,  No.  114,  known 
as  W.  Fleming  and  Company,  promise  to 
pay  Emma  Vliet,  or  bearer  the  sum  of  one 
thousand  dollars  for  value  received,  with 
interest  at  5  1-2  per  cent,  from  date. 
"Dated  April  1,  1895. 

"Wm.  M.  Simanton, 
"Isaac  Woolverton, 
"Trustees." 
Simanton  vs.  Vliet,  32  Vr.  595 

Where  parties  have  entered  into  a  con- 
tract and  one  of  them  afterwards  requests 
the  other  to  address  him  a  letter  that  is  cap- 
able of  the  construction  that  such  contract 
had  not  been  made,  the  conversation  that 
induced  the  writing  of  such  a  letter  is  ad- 
missible proof  upon  the  question  of  the 
existence  of  the  contract.  In  such  a  case 
the  meaning  of  the  words  employed  in  the 
writing  is  a  court  question,  but  the  purpose 
for  which  the  writing  came  into  existence 
is  for  the  jury.  The  object  of  the  oral 
testimony  is  not  to  alter,  vary  or  contradict 
the  sense  of  a  writing,  but  to  show  that  the 
writing  itself  was  not  what  upon  its  fact 
it  seemed  to  be. — Globe  Lamp  Co.  vs.  Kern 
Gaslight  Co.,  38  Vr.  279. 


Where  a  testator  in  a  devise  of  land  had 
described  the  subject  matter  thereof  by 
the  words,  "the  house  and  lot  where  I  now 
reside,"  and  the  facts  showed  that  early  in 
his  life  he  had  bought  a  lot  fifty  feet  wide 
fronting  on  a  city  street,  and  built  a  dwelling 
house  and  other  buildings  on  twenty-five 
feet  thereof,  leaving  the  other  half  of  his 
lot  vacant;  that  thirteen  years  later  he 
bought  thirty  feet  more  land  adjoining,  and 
thereafter  enclosed  the  whole  as  one  lot, 
but  had  not  built  upon  his  adjacent  land 
during  forty  years  or  more  of  his  occupancy, 
except  that  in  the  last  half  year  of  his  life 
awood  house  had  been  built  upon  thirteen 
feet  of  the  adjacent  land  for  the  conven- 
ience of  his  household;  and  that  there  was 
evidence,  though  conflicting,  that  about  the 
same  time  a  fence  was  erected,  which,  with 
the  wood  house,  formed  an  enclosure  of 
the  thirteen  feet,  with  the  twenty-five  feet 
upon  which  the  house  stood,  leaving  outside 
of  this  enclosure  forty-two  feet  of  the  tes- 
tator's land;  the  plaintiff  claiming  under 
this  devise  brought  suit  in  ejectment  to 
recover  the  thirteen  foot  plot  as  embraced 
therein  from  the  defendant,  who  claimed 
it  under  a  residuary  clause  of  the  will;  at 
the  trial,  the  jury  returned  a  verdict  for  the 
defendant.  Upon  review.  HELD,  that  a 
resort  to  extrinsic  evidence  in  determining 
the  location  and  extent  of  the  subject 
matter  of  the  devise  was  proper ;  held  further 
that  this  question  was  one  for  the  jury  and 
not  for  the  court. — Crosson  vs.  Carr,  41  Vr. 
393. 

Parol  evidence  is  admissible  to  show  the 
true  relation  of  the  maker  of  the  note  to  the 
transaction. — Morgan  vs.  Thompson,  43  Vr 
244. 

The  fact  that  a  deed,  absolute  on  its  face, 
was  made  only  as  security  for  a  loan  may 
be  shown  by  parol,  and  the  deed  will  be 
regarded  as  a  mortgage,  which  the  real 
owner  of  the  property  may  redeem. — Van- 
derhoven  vs.  Romaine,  11  Dick.  1. 

Parol  evidence  is  not  admissible  to  show 
that  an  absolute  conveyance  of  land  was 
made  on  an  oral  agreement  of  the  grantee 
to  devise  it  to  the  grantor. — Lozier  vs.  Hill 
2  Rob.  300. 

2.  To  Prove  Contemporaneous  Agree= 
ment. 

J.  agreed  in  writing  to  furnish  B.  certain 
specified  work  and  materials  for  a  fixed  sum, 
and  in  so  doing  to  assume  certain  contracts 
for  materials  previously  ordered  from  deal- 
ers.  HELD,  in  a  suit  by  J.  to  recover 
under  such  agreement,  that  it  was  not  com- 
petent to  prove  a  contemporaneous  oral 
agreement  that  the  amount  of  the  contracts 
assumed  should  be  the  limit  of  cost  of 
materials  to  J.  and  that  B.  should  make 
good  any  excess  of  actual  cost. — Bandholz 
vs.  Judge,  33  Vr.  526. 
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In  1881  a  railroad  excavation  disturbed 
the  foundation  of  an  adjacent  church  edi- 
fice. An  agreement  of  settlement  for  dam- 
ages was  made  between  representative-  of 
the  church  and  the  railroad  company.  On 
January  9th,  1882,  on  payment  of  $1,000, 
the  church  treasurer  gave  to  the  president 
of  the  railroad  company  a  writing  acknowl- 
edging receipt  of  that  sum  "in  full  Bettle- 
ment  and  discharge  of  all  damages  done  by 
Railroad  Co.  against  our  church,"  adding, 
"Railroad  Co.  to  pay  for  all  work  in  pro- 
gress." The  company  afterwards  paid  for 
all  work  then  in  progress.  In  an  action 
begun  in  1891  to  recover  damages  for  the 
injury  due  to  the  excavation.     HELD, — 

1.  That  the  writing  was  a  complete 
acquittance  of  all  claim  for  damages  by 
reason  of  the  excavation. 

2.  That  it  was  not  competent  to  prove 
that,  before  or  at  the  time  of  the  delivery 
of  the  writing,  the  railroad  company  made 
an  oral  agreement  to  restore  and  secure  the 
foundation  of  the  church  edifice. 

3.  That  any  cause  of  action  of  the  plain- 
tiff was  hailed  by  the  statute  of  limitation-. 
— Church  of  the  Holy  Communion  vs.  Pat- 
erson  &c,  Railroad  Co.,  34  Vr.  470.  See 
37  Id.  218. 

Parol  contemporaneous  evidence  is  inad- 
missible to  contradict  or  vary  a  written 
agreement. — Hawaiian  vs.  National  Build- 
ing, Loan  and  Provident  Association,  37  \  r. 
80. 

In  an  action  for  rent  reserved  under  a 
written  lease,  parol  evidence  is  inadmissible 

to  show,  in  contravention  of  the  terms  of 
the  lease,  that  the  plaintiff  had  orally  agreed 
at  the  time  of  the  execution  of  the  lease 
to  make  certain  repairs  to  the  demised 
premises  and  had  failed  to  do  so. — Hallen- 
beck  vs.  Chapman.  42  Vr.  477.  .Sec  43  /<'. 
201. 

Where,  as  a  part  of  an  agreement  for  the 
transfer  of  a  saloon  business  to  complainant, 
he  executed  a  note  and  chattel  mortgage  on 
the  fixtures  to  defendant  brewing  company 
for  an  amount  larger  than  the  value  of  such 
fixtures,  which  amount  represented  an  in- 
debtedness of  the  prior  occupant  of  the 
saloon  to  defendant  for  beer,  &c,  parol  evi- 
dence, in  a  suit  to  restrain  defendant  from 
collecting  such  note  and  enforcing  the  mort- 
gage, that  defendant's  agent  orally  con- 
tracted that  the  note  and  mortgage  should 
not  be  enforced  against  complainant,  but 
was  required  merely  as  a  convenience  of 
bookkeeping  on  defendant's  part,  and  was 
intended  merely  to  compel  complainant  to 
purchase  beer  from  defendant,  was  not  ob- 
jectionable as  tending  to  vary  the  terms  of 
the  contract. — O'Brien  vs.  Paterson  Brew- 
ing &  Malting  Co.,  3  Rob.  117. 

3.  To  Prove  Agency. 

Where  an  agreement  in  writing,  not  under 
seal,  is  made,  it  is  competent  to  show  by 
oral  evidence  that  one  or  both  of  the  con- 


tracting parties  were  agents  for  other  per- 
sons and  acted  as  such  agents  in  making 
the  contract,  so  as  to  give  to  the  unnamed 

principal-  the  benefit  of  the  contract  on  the 
one  hand,  or  to  charge  them  with  liability 
on  the  other.  Smith  VS.  1'elter,  34  Vr. 
30. 

The  admission  of  parol  evidence  of  an 
agent,  'hat  he  had  authority  to  issue  a 
license  to  cut  wood  on  the  principal's  land 
is  error,  where  it  appeared  that  the  authority 
of  the  agent  was  conferred  by  writing,  and 
that  tlii>  writing  is  in  existence  and  can  be 
produced. — Emery  vs.  King,  3.5  Vr.  529. 

When,  by  statute,  an  agent's  authority 
must  be  in  writing,  parol  testimony  will  not 
be  admissible  to  prove  it,  unless  as  second- 
ary evidence,  after  proof  of  loss_  of  the 
original. — Somers  vs.  Wescoat,  37  Vr.  551. 

If  there  is  no  evidence,  or  only  evidence 
illegally  admitted,  and  the  conclusions  of 
the  judge  are  founded  on  such  illegal  evi- 
dence, we  are  not  bound  bv  his  findings. — 
Ibid. 

4.  Title  to  Bank  Deposit. 

The  fact  that  a  hank  deposit  stands  in  the 
individual  name,  of  one  of  the  partners  of  a 
firm  shows,  at  most,  that  he  has  legal  title 
thereto,  and  i-  no1  conclusive  evidence  that 
the  firm  has  no  interest  therein.  Extra- 
neous evidence  is  admissible  to  show  that 
tie-  equitable  title  and  substantial  owner- 
ship of  the  funds  are  in  the  firm,  and  that 
monevs  going  to  swell  the  'deposits,  in  fact, 
go  to'  the  benefit  of  the  firm. — Gansevoort 
Bank  vs.  Carragan.  40  Vr.  404. 

5.  In  General. 

Where  the  final  letter  in  a  correspond- 
ence leading  up  to  the  contract,  shows  that 
it  was  intended  to  embrace  the  whole  agree- 
ment and  to  finally  conclude  it.  it  is  the  only 
evidence  of  tin'  contract,  and  oral  testimony 
of  what  was  said  or  done  during  the  nego- 
tiations, or  other  letters  written  pending  the 
negotiations,  will  not  be  permitted  either 
to  contradict  the  written  contract  or  to 
supply  terms  with  respect  to  which  the 
writing  is  silent. — Grueber  Engineering  Co. 
vs.  Waldron.  42  Vr.  .597. 

Evidence  tending  to  show  the  length  of 
time  taken  by  a  check  to  pass  through  a 
clearing  house  and  be  paid,  after  its  deposit 
in  bank,  is  competent  and  material  upon  an 
issue  which  involves  the  question  whether 
a  sale  of  chattels,  which  had  been  seized  by 
the  sheriff  under  an  execution,  was  made  by 
the  judgment  debtor  prior  to  the  sheriff's 
levy,  and  on  the  day  on  which  the  check 
given  for  the  purchase  money  bore  date,  or 
whether  it  was  made  subsequent  to  the 
levy,  and  the  check  antedated  by  the  pur- 
chaser for  the  purpose  of  aiding  the  judg- 
ment   debtor   in   an   attempt    to   defeat   the 
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plaintiff  in  execution  in  the  collection  of  his 
claim. — Runsdorff  vs.  Coriell,  4:5  Vr.  13. 

Defendant  having  introduced  in  evidence 
a  written  instrument,  signed  by  one  of 
plaintiff's  witnesses,  for  the  purpose  of  im- 
peaching the  credibility  of  the  witness  by 
showing  that  the  contents  of  the  paper  were 
inconsistent  with  his  testimony.  HELD, 
admissible  for  the  plaintiff  is  rebuttal  to 
introduce  parol  evidence  of  what  transpired 
at  the  time  the  paper  was  signed,  in  order  to 
explain  the  supposed  inconsistency  between 
the  instrument  and  the  present  testimony 
of  the  impeached  witness. — Shreve  vs. 
Crosby,  43  Vr.  491. 

The  rule  that  parol  evidence  will  not  be 
admitted  to  vary  the  terms  of  a  written 
contract,  does  not  apply  as  between  strang- 
ers to  the  contract,  nor  as  between  a  party 
and  a  stranger. — Ibid. 

It  is  not  competent  to  alter  the  terms  of 
a  written  lease  under  seal,  which  purports 
to  contain  the  whole  agreement  between 
the  parties,  and  which  contains  no  provis- 
ions relating  to  repairs  to  be  made  upon  the 
demised  premises  during  the  term,  by  oral 
testimony  that,  at  the  time  of  its  execution, 
there  was  delivered  with  it  an  unsigned 
paper  containing  a  list  of  repairs  to  be  made 
upon  the  premises,  and  that,  at  the  same 
time,  the  parties  to  the  lease  verbally 
agreed  that  this  paper  should  be  a  part  of 
the  lease  itself,  and  further  verbally  agreed 
that  the  repairs  specified  in  it  should  be 
made  by  the  landlord,  and  that  this  further 
verbal  agreement  should  also  be  a  part  of 
the  lease. — Hallenbeck  vs.  Chapman,  43  Vr. 
201. 

Written  contracts,  in  the  absence  of 
fraud  or  mistake,  cannot  be  varied  by  parol 
testimony. — Ellison  vs.  Gray,  10  Dick.  581. 

When,  on  the  face  of  a  written  statement, 
it  is  doubtful  whether  a  person's  initials, 
written  by  him,  were  intended  to  witness 
an  interlineation,  or  to  be  incorporated  in 
the  instrument  as  part  of  the  interlineation, 
a  question  is  presented  over  which  a  court 
of  law  has  jurisdiction,  and  which  may  be 
decided  on  extrinsic  parol  evidence. — Ish- 
am  vs.  Cooper,  11  Dick.  398. 

Whether,  under  the  circumstances  of  this 
case,  a  right  to  the  conveyance  of  an  inter- 
est in  land  can  be  established  by  parol  evi- 
dence, is  not  deemed  necessary  to  decide, 
because,  assuming  it  can  be,  the  conclusion 
below  that  the  parol  evidence  was  insuffi- 
cient to  establish  such  right  is  not  found 
to  be  erroneous. — Riddle  vs.  Clabby,  14 
Dick.  573. 

Parol  evidence  which  tends  to  vary  the 
description  of  a  lot  in  a  lease  is  inadmis- 
sible in  locating  the  boundaries. — Naughton 
vs.  Elliott,  2  Rob.  259. 


X.  EXAMINATION  OF  WITNESSES. 
1.  Motion  to  Suppress. 

Failure  to  properly  supplement  legal  evi- 
dence, does  not  render  it  illegal.  It  will 
stand  unless  motion  be  made  to  suppress 
it. — Camden  and  Atlantic  Railroad  Co.  vs. 
Williams,  32  Vr.  646. 

A  motion  to  strike  out  illegally  admitted 
evidence  and  the  order  of  the  trial  court 
striking  it  from  the  record  after  objection 
taken  to  its  admission,  its  admission  and 
exception  thereto,  comes  too  late  to  cure 
the  erroneous  admission  if  the  evidence  has 
been  fully  heard  by  the  jury,  and  if  it  be 
harmful  to,  and  such  as  will  prejudice,  the 
defendant  in  his  trial  upon  the  indict- 
ment.— State  vs.  Sprague,  35  Vr.419. 

It  is  not  reversible  error  for  the  court  to 
refuse  to  strike  out  a  deposition,  offered  and 
admitted  in  evidence,  without  objection, 
solely  upon  the  ground  that  the  witness 
whose  deposition  was  so  admitted,  had  ap- 
peared in  court  during  the  trial  and  after 
its  admission. — Flannerv  vs.  Central  Brew- 
ing Co.,  41  Vr.  713. 

Some  reason  must  be  given  alleging  sur- 
prise at  the  ability  of  the  witness  to  attend, 
and  showing  that  the  failure  to  object  to  the 
introduction  of  the  disposition  was  due  to 
misinformation  or  lack  of  knowledge  as  to 
the  ability  of  the  witness  to  appear  in  court 
and  give  oral  evidence. — Ibid. 

Such  a  motion  must  also  be  made,  as 
soon  after  the  ability  of  the  witness  to  at- 
tend and  give  evidence  is  discovered,  as  the 
proper  and  orderly  conduct  of  the  cau~e 
will  permit,  otherwise  the  right  to  make 
the  motion  to  strike  out  will  be  deemed  to 
be  waived. — Ibid. 

It  is  too  late  to  object  to  a  question  after 
the  answer  has  been  given.  Objections 
must  be  timely  and  must  be  made  to  the 
question. — Willett  vs.  Morse,  42  Vr.  104. 

A  party  cannot  take  chances  as  to  the 
answer  and  accept  or  reject  it,  as  may 
appear  advisable,  after  it  is  in. — Ibid. 

2.  Cross  Examination. 

A  defendant  who  was  testifying  in  Ms  own 
defence,  apparently  was  asked  upon  cross 
examination  if  it  were  really  in  his  own 
interest  that  he  was  testifying,  or  whether 
he  was  insured  against  the  result  of  an 
adverse  verdict.     HELD, — 

1.  That  the  propriety  of  the  question  was 
addressed  to  the  discretion  of  the  trial 
court. 

2.  That  the  inquiry  under  the  circum- 
stances was  relevant  to  the  party's  attitude 
as  a  witness. — Day  vs.  Donohue,  33  Vr.  380. 

The  cross  examination  of  the  defendant 
who  offers  himself  as  a  witness  and  testifies 
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in  his  own  behalf,  on  his  trial  upon  a  crimi- 
nal indictment,  must  be  limited  to  the  sub- 
jects originated  in  his  examination-in-chief. 
He  is  subjected  to  the  same  liabilities  and 
the  same  privileges  of  any  other  witness. 
If,  upon  cross  examination,  he  testifies  to 
facts  and  things  which  are  collateral  and 
immaterial  to  the  issue,  he  cannot  be  con- 
tradicted as  to  those  acts  and  things  by 
evidence  in  rebuttal. — State  vs.  >Sprague, 
35  Vr.  419. 

When  a  party  produces  in  evidence  his 
books  of  original  entry  the  defendant  is 
entitled  to  cross  examine  him  as  a  party 
as  to  the  entries  therein  without  any  sub- 
poena duces  tecum  for  that  purpose. — Elli- 
ott vs.  Moreland,  40  Vr.  216. 

When  a  defendant  in  an  indictment  avails 
himself  of  the  privilege  accorded  by  law  and 
becomes  a  witness  in  his  own  behalf,  he 
waives  any  constitutional  or  common  law 
protection  against  being  compelled  to  be 
a  witness  against  himself,  and  may  be  cross 
examined  as  a  witness  by  the  state's  prose- 
cutor. The  extent  of  such  cross  examina- 
tion, and  the  mode  of  requiring  answers 
thereto,  are  not  deemed  to  require  consid- 
eration in  this  case,  for  the  defendant,  hav- 
ing voluntarily  testified  in  his  own  behalf, 
in  respect  to  his  conduct  and  whereabouts 
during  a  period  of  time  involved  in  the 
inquiry  on  the  trial,  a  question  by  the  prose- 
cutor respecting  the  clothes  worn  by  him 
on  a  day  included  in  such  period,  was  per- 
missible cross  examination,  and  there  was 
no  error  in  admitting  that  question. — State 
vs.  Zdanowicz,  40  Vr.  619. 

3.  By  Physician  before  Trial. 

In  executing  the  powers  conferred  upon 
the  court  by  the  act  of  May  12th,  1896, 
entitled  "A  supplement  to  an  act  entitled 
'An  act  concerning  evidence,'"  the  pro- 
ceedings will  be  so  controlled  in  the  desig- 
nation of  physicians  and  surgeons  and  with 
respect  to  the  mode  in  which  the  examina- 
tion shall  be  conducted,  as  to  give  both  par- 
ties an  equal  opportunity  of  having  quali- 
fied witnesses  present  at  the  examination, 
and  will  also  require,  as  far  as  practicable, 
the  examination  to  be  conducted  in  such 
a  manner  as  not  to  subject  the  plaintiff  to 
any  unnecessary  annoyance  or  exposure  of 
her  person. — McGovern  vs.  Hope,  34  Vr.  77. 

Under  "a  supplement  to  an  act  entitled 
'an  act  concerning  evidence'  (Revision  ap- 
proved March  27th,  1874)"  Pamph.  L.,  1896, 
p.  344.  application  for  the  examination  of  a 
person  injured  must  be  made  to  the  "court," 
and  not  to  a  single  judge. — Hagen  vs.  Ho- 
boken,  &c,  Rwy-  Co.,  21  N.  J.  L.  J.  82. 

Physical  examinations  of  plaintiff  in  a 
suit  for  damages  for  injury  to  his  person 
may  be  ordered  by  the  court  in  its  discre- 
tion on  application  of  defendant  even  if 
plaintiff  has  previously  subjected  himself 
o  an  examination,    by  consent  or  previous 


order  of  the  court. — Barry  vs.  Pennsylvania 
R.  R.  Co.,  24  N.  J.  L.  J.  467. 

4.  Cure  of  Illegal  Evidence. 

When  a  specific  objection  to  the  admis- 
sion of  testimony  is  obviated  by  further 
examination  of  the  witness,  and  then  the 
testimony  is  received  without  other  obiei 
tion,  the  party  objecting  is  not  entitled  to 
contend  on  error  that  the  testimony  was 
objectionable  on  other  grounds. — Hust  i 
Banister  Co.,  35  Vr.  279. 

The  refusal  of  a  non-suit  for  failure  of 
proofs  is  not  reversible  error  if  such  proofs 
were  afterwards  supplied  by  either  party  in 
the  progress  of  the  trial. — Bostwick,  Execu- 
tor vs.  Willett,  43  Vr.  21. 

5.  Method  of  Impeachment. 

The  credit  of  a  witness  may  be  attacked 
either  by  his  own  cross  examination,  or  by 
calling  other  witness  for  the  purpose. — 
Haver  vs.  Central  Railroad  Co.,  35  Vr.  312. 

Where  a  witness,  who  is  also  a  party  to 
the  action,  has  made  material  statements 
out  of  court  which  are  in  conflict  with  his 
testimony,  the  opposing  party  may  prove 
them  without  first  laying  a  foundation  for 
the  reception  of  the  evidence  upon  the  en  >-- 
examination  of  the  witness.  The  fact  that 
a  party  chooses  to  take  the  witness  stand 
in  his  own  behalf  can  in  no  way  limit  or 
restrict  this  rule. — McBlain  vs.  Edgar.  30 
Vr.  634. 

A  party  offering  a  witness  will  not  be 
permitted  afterwards  to  impeach  the  char- 
acter of  the  witness  for  truth  and  veracity 
or  to  impugn  his  credibility  by  general  evi- 
dence tending  to  show  him  to  be  unworthy 
of  belief. — Ingersoll  vs.  English,  Executor, 
37  Vr.  463. 

But  this  rule  does  not  preclude  the  party 
from  proving  the  truth  of  any  particular 
fact  by  any  other  competent  testimony  in 
direct  contradiction  to  what  such  witness 
may  have  testified. — Ibid. 

While  a  plaintiff,  who  calls  defendants 
as  Iris  witnesses,  cannot  impeach  their  char- 
acter for  veracity  generally,  he  may  show 
that  the  whole  or  any  part  of  what  they 
have  sworn  to  is  untrue,  either  by  their 
own  examination  and  the  improbability  of 
their  own  story  or  by  other  contradictor)' 
evidence  material  to  the  issue. — Thorp  vs. 
Leibrecht,  11  Dick.  499. 


XI.  PRESUMPTIONS  OF. 
1.  Negligence. 

Proof  that  an  electric  wire,  controlled  by 
a  private  corporation  and  normally  sus- 
pended upon  poles  along  a  public   street, 
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was  trailing  broken  on  the  sidewalk,  affords 
a  presumption  of  negligence  in  a  suit  against 
such  corporation  by  a  person  injured 
through  electric  shock  by  contract  with 
such  wire.  Res  ipsa  loquitar. — Newark 
Electric  Co.  vs.  Ruddy,  33  Vr.  505.  .4.  34 
Id.  357. 

Where  there  is  evidence  from  which  the 
jury  may  reasonably  find  that  the  injured 
servant  had  no  knowledge  of  the  latent 
danger  that  necessitated  the  use  of  certain 
precautions  for  his  safety,  it  cannot  be  held 
as  a  conclusion  of  law  that  because  the  ser- 
vant knew  of  the  absence  of  the  precau- 
tions he  thereby  assumed  the  risk  of  injury 
resulting  to  him  from  their  absence. — 
Burns  vs.  Delaware  and  Atlantic  Telegraph 
Co.,  41  Vr.  745. 


2.  Sanity. 

The  law  always  presumes  a  man  to  be 
conscious  and  sane,  and  if  the  contrary 
exists,  thereby  defeating  the  natural  pre- 
sumption, it  must  be  shown  by  the  party 
who  alleges  it.— State  vs.  Hill,  36  Vr.  627. 

Defendant  pleaded  payments,  alleging 
"for  which  he  has  vouchers  ready  to  be 
produced  and  proved,"  whereupon  com- 
plainant, ignorant  of  the  existence  of  such 
vouchers,  procured  an  order  requiring  de- 
fendant to  produce  "the  receipts,  vouchers 
and  other  evidence  in  writing  of  the  pay- 
ment" of  the  sums  as  set  forth  in  the  an- 
swer. Defendant  produced  a  consolidated 
receipt,  purporting  to  be  for  four  separate 
payments,  covered  by  separate  receipt,  but 
did  not  produce  a  certain  separate  receipt 
that  he  then  had.  HELD,  that  he  could 
not  afterwards  use  the  separate  receipts  as 
evidence,  in  view  of  the  common  law  Prac- 
tice act  (section  157),  providing  that  a  paper 
shall  not  be  given  in  evidence  where  a  party 
has  refused  to  comply  with  the  order  to 
produce  it. — Fleming  vs.  Lawles,  11  Dick. 
138. 

3.  Marriage. 

Where  a  man  and  woman  constantly  live 
together,  ostensibly  as  man  and  wife, 
claiming  to  be  such,  and  so  demeaning 
themselves  towards  each  other,  and  are 
received  into  society,  and  are  treated  by 
their  friends  and  relations  as  having  and 
being  entitled  to  that  status,  the  law,  in 
fax  in-  iif  morality  and  decency,  will  presume 
that  they  have  been  legally  married.  Such 
cohabitation  and  repute  are  said  to  be 
matrimonial  in  distinction  from  that  occa- 
sional hidden  and  limited  cohabitation 
which  marks  the  meretricious  relation.  It 
is  always  a  question  whether  the  cohabita- 
tion, proved  is  of  the  character  which  will 
raise  the  presumption  and  make  prima 
facie  proof  of  marriage.  At  best,  it  can  do 
no  more,  for  the  presumption  mav  be  re- 
butted.—Costill  vs.  Hill,  10  Dick.  479. 


4.  Payment. 

The  lapse  of  twenty  years  before  filing  a 
bill  to  foreclose  a  mortgage,  without  demand 
or  acknowledgment  of  the  debt,  unac- 
counted for,  and  unexplained,  raises  a 
conclusive  presumption  of  payment,  which 
cannot  be  rebutted  by  proof  that  the  debt 
is  not  in  fact  paid — Blue  vs.  Everett,  10 
Dick.  329.     See  11  Id.  455. 

Twenty  years  raises  a  presumption  of 
payment,  but  not  by  virtue  of  the  statute. 
Proof  of  this  fact  may  be  put  in  under  a  plea 
of  payment. — Little  vs.  McVey,  23  N.  J.  L. 
J.  236. 

5.  Settlement. 

When  the  consideration  of  lands  conveyed 
to  a  wife  is  paid  by  her  husband,  the  pre- 
sumption is  that  the  transaction  is  a  settle- 
ment on  the  wife;  but  such  presumption 
may  be  overcome  by  proof  of  facts  accom- 
panying the  transaction,  and  showing  the 
intent  of  the  parties  to  have  been  that  the 
husband  should  have  an  interest  therein 
notwithstanding  the  conveyance  to  her. — 
Duvale  vs.  Duvale,  11  Dick.  375. 

6.  Recitals  in  Deed. 

The  presumption  that  a  sheriff's  deed 
contained  recitals  of  the  proper  advertising 
of  property  at  foreclosure  sale,  and  had 
attached  thereto  the  affidavit  authorized 
by  Gen.  Stat.,  p.  2982,  sees.  13,  14,  16,  pro- 
viding that  a  sheriff's  affidavit,  annexed  to 
his  deed,  that  he  had  duly  advertised  the 
property,  should  be  conclusive  evidence 
thereof  after  seven  years,  which  presump- 
tion is  claimed  to  arise  from  an  entry  in  the 
sheriff's  book  of  sales  reciting  that  a  deed 
was  made,  is  equivalent  to  secondary  evi- 
dence of  the  contents  of  the  deed,  and  is  not 
admissible  as  a  substitute  for  evidence  of 
proper  advertising,  in  the  absence  of  any 
evidence  accounting  for  the  absence  of  the 
deed. — Kappes  vs.  Rutherford  Park  Associa- 
tion, 15  Dick.  129. 

7.  Common  Law. 

Complainants  sued  one  of  their  customers 
in  New  York  for  a  balance  alleged  to  be  due 
on  account  for  the  purchase  and  sale  of 
stock  as  brokers.  The  customer  appeared 
and  answered,  but  did  not  specially  set  up 
that  the  claim  was  based  on  a  gaming 
transaction.  Complainants  obtained  judg- 
ment, and  sued  on  it  in  New  Jersey;  again 
obtained  judgment,  and  filed  their  bill  in 
equity  to  set  aside  conveyances  of  the 
debtor's  property,  alleged  to  have  been 
fraudulent  as  against  them.  HELD,  that 
in  the  absence  of  proof  of  the  laws  of  New 
York  the  presumption  is  that  the  common 
law  rule,  making  a  judgment  conclusive 
between  the  parties,  prevails  in  New  York, 
so  that  the  defence  of  a  gaming  transaction 
was  not  open  to  the  debt  or. — Thompson  vs. 
Williamson,  1  Rob.212. 
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On  the  same  presumption,  the  New 
Jersey  judgment  is  conclusive  between  the 
parties,  and  the  defence  of  a  gaming  trans- 
action was  not  open  to  the  debtor. — Ibid. 

8.  Of  Execution  of  Corporate   Deed. 

It  will  be  presumed,  in  the  absence  of 
proof,  that  an  instrument  bearing  the  seal 
(jf  a  corporation,  and  the  signature  <if  its 

Secretary  and  solicitor,  was  signed  and  sealed 

by  proper  authority. — In   re  West   Jersey 
Traction  Company,  14  Dick.  63. 


XII.    PRIMARY    AND   SECONDARY. 

1.  Lost  Writings. 

When  an  action  is  brought  upon  a  lost 
writing,  on  the  trial  thereof  the  question 
whether  the  proof  of  loss,  and  diligent 
search  for  such  lost  writing,  is  sufficient  to 
admit  secondary  evidence  of  the  contents, 
is  for  the  trial  court  to  determine,  and  if 
the  loss  be  proved,  and  if  reasonable  means 
have  been  taken  for  discovery,  to  the  -:iii- 
faction  of  the  court,  then  secondary  evi- 
dence of  the  contents  becomes  admissible. — 
Longstreth  vs.  Korb,  35  Vr.  112. 

Secondary  evidence  of  the  contents  of  a 
written  contract  alleged  to  be  lost  will  be 
admitted  only  when  the  trial  court  is  satis- 
fied,by  proof  that  the  missing  paper  has  been 
searched  for  with  reasonable  diligence; 
and  if  the  document  has  been  traced  to  the 
custody  of  a  particular  person,  a  like  effort 
to  find  such  person  must  also  be  shown. — 
Koehler  vs.  Schilling,  41  Vr.  585. 

The  loss  of  the  missing  writing  and  the 
reasonable  diligence  of  the  search  that  was 
made  for  it,  being  preliminary  questions  of 
fact  to  be  found  by  the  trial  court,  such 
findings  will  not  be  disturbed  upon  error  if 
there  was  any  testimony  to  support  them. — 
Ibid. 

Where  the  only  testimony  upon  such 
preliminary  inquiry  was  that  a  witness, 
who  had  given  the  missing  writing  to  his 
attorney  to  bring  suit  upon  it,  had  made, 
within  sixty  days,  an  effort  to  find  his 
lawyer,  which  was  unsuccessful,  the  trial 
court  did  not  have  before  it  any  testimony 
capable  of  supporting  a  finding  that  what 
had  been  done  to  discover  the  missing  paper 
was  all  that  reasonable  diligence  required  — 
Ibid. 

2.  Copy  of  Letter  after  Death. 

The  recipient  of  a  letter  having  been  a 
non-resident  of  this  state,  and  having  died 
before  the  trial  of  the  action,  production 
of  the  original  letter  by  the  sender  is  excused, 
and  secondary  evidence  of  its  contents  is 
admissible  >f  the  original  would  have  been 


admissible. — Hirsch  vs.  Leatherbee  Lumber 
('.,..  lo  Vr.  509. 


XIII.    HARMLESS    ADMISSION    OF. 
1.  Excluded  Receipt. 

In  an  action  against  a  surety  for  rent, 
there  vra.6  evidence  on  the  part  of  the  de- 
fendant that  the  rent  for  those  months  had 
been  paid;  in  corroboration  receipts  which 
acknowledged  payment  of  rent  accruing  on 
the  lease  tor  subsequent  months  were  offered. 
One  receipt  which  did  not  show  it  was  for 
rent  was  excluded  and  another  for  rent 
admitted;  in  sending  the  papers  to  the  jury, 
the  receipt  excluded  was.  by  mistake,  sent 
and  the  other  not.  HELD,  that  as  the 
only  evidential  force  of  the  receipts  was  to 
raise  an  inference  of  the  payment  of  the  rent 
previously  accrued  and  did  not  affect  the 
amount  due,  no  injury  was  done  by  the 
improper  submission  of  the  excluded  re- 
ceipt.— Nordsick  vs.  Baxter,  35  Vr.  530. 

2.  In  General. 

Rulings  on  evidence,  which  have  done 
no  harm  to  the  complaining  party,  afford 
no  ground  for  reversal  of  the  judgment. — 
Redhing  vs.  Central  Railroad  Co.,  39  Vr.  041. 

The  refusal  of  a  trial  court  to  allow  a  lead- 
ing  question  to  be  put  by  counsel  to  a  wit- 
ness called  by  him  i-  a  discretionary  matter 
that  does  not  constitute  a  ground  for  error. 
— Luekenbach  vs.  Sciple,  43  Vr.  470. 


XIV.  SUFFICIENCY  OF. 

Defendant  was  a  manufacturer  of  re- 
frigerating machines.  Plaintiff  was  em- 
ployed by  him  at  a  salary  of  SI 00  a  month, 
and  in  addition  to  that  he  was  to  be  paid 
commissions  at  the  rate  of  three  per  cent,  on 
the  amount  of  certain  sales.  This  suit  was 
brought  to  recover  commissions  on  three 
contracts — first,  a  contract  called  the  Parker 
House  contract;  second,  a  contract  called 
the  Butler  contract,  and  third,  a  contract 
with  the  United  States  government  for  put- 
ting in  an  ice  making  apparatus  at  West 
Point.  The  contract  between  the  parties 
with  respect  to  the  payment  of  commissions, 
after  providing  for  the  payment  of  a  salary  at 
the  rate  of  §100  a  month,  stipulated  for  a 
commission  of  three  per  cent,  on  the  gross 
amount  of  sales  directly  secured  by  the 
plaintiff.  It  is  admitted  that  the  first  two 
contracts  were  negotiated  by  the  plaintiff 
within  the  terms  of  the  agreement.  The 
defence  was  that  the  plaintiff  had  waived 
his  commissions.  Plaintiff  had  disobeyed 
instructions  in  taking  the  contract  for  less 
than  the  price  fixed,  and  the  contract  was 
accepted  by  the  defendant  on  the  condition 
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that  plaintiff  would  waive  his  commission. 
HELD,— 

1.  That  the  evidence  was  sufficient  to 
show  an  unconditional  waiver. 

2.  That  such  waiver  was  not  void  for  want 
of  consideration. — Flack  vs.  Condict,  37  Vr. 
351. 

The  evidence  set  forth  in  the  record  of 
conviction  in  this  cause  is  legally  incapable 
of  sustaining  the  conclusion  that  the  plaintiff 
in  error  sold  beer  or  offered  it  for  sale. — 
Atlantic  City  vs.  Thornhill,  39  Vr.  050. 

In  an  action  brought  to  recover  damages 
by  fire  to  property  of  plaintiff,  the  amount 
paid  by  an  insurance  company  in  settle- 
ment of  the  loss  is  not  conclusive  evidence 
that  the  damage  was  not  greater  than  tin- 
amount  allowed. — Verdon  vs.  Electric  Co. 
of  New  Jersey,  40  Vr.  598. 

Plaintiff  agreed  in  writing  with  one  R.  that 
when  he  should  send  him  a  creditable  cus- 
tomer to  purchase  his  merchandise  to  a 
certain  sum,  he  would  accept  the  draft  of  R. 
for  a  certain  amount  in  payment  of  adver- 
tisements in  R.'s  paper,  and  on  failure  of  R. 
to  send  plaintiff  a  customer  the  agreement 
to  be  void.  In  an  action  by  plaintiff  for 
goods  sold  to  defendant,  the  latter  claimed 
a  set-off  for  a  draft  drawn  by  R.  upon  tin1 
plaintiff.  HELD,  that  there  being  no  proof 
that  R.  had  furnished  creditable  customers 
who  had  purchased  and  paid  for  the  same, 
there  was  no  liability  of  plaintiff  to  R.  and 
allowance  of  the  set-off  was  rightly  refused. 
— Nassau  vs.  Guttridge,  41  Vr.  191. 

In  civil  cases,  where  the  action  or  defence 
is  based  upon  a  criminal  act  such  criminal 
act  may  be  established  by  a  preponderance 
of  evidence. — Blackmore  vs.  Ellis.  41  Vr. 
264. 

Under  the  evidence  adduced  in  the  rau-e  it 
was  HELD,  that  a  request  to  direct  a  verdict 
was  properly  refused,  and  further,  that  the 
verdict  was  not  so  clearly  against  the  weight 
of  evidence  as  to  justify  the  interference  of 
tin'  court. — Crosson  vs.  Carr,  41  Vr.  393. 

In  an  action  to  recover  possession  of  land 
or  damages  for  an  injury  to  land,  the  plaintiff 
must  either  show  a  title  derived  from  an 
acknowledged  owner  or  from  an  authority 
having  power  to  transmit  title  or  must  show 
possession  by  himself  or  by  someone  from 
whom  his  title  comes.  A  deed  to  himself 
from  a  person  not  appearing  to  have  had 
title  or  possession  is  insufficient. — Rollins 
vs.  Atlantic  City  Railroad  Co.,  41  Vr.  664. 

Evidence  that  statements  of  the  purchase 
and  sale  of  stocks  by  defendants,  who  were 
testator's  brokers,  were  reported  to  testator 
as  soon  as  made,  and  that  monthly  state- 
ments were  submitted  to  him,  showing  the 
state  of  the  accounts,  and  that  he  had  pre- 
viously examined  such  accounts  and  made  no 
objection  thereto,  dors  not  sufficiently  show 
an  account  stated  which  can  be  enforced  as 


such  between  defendant-  :,u<\  his  executrix. 
—Pratt  vs.  Boody,  10  Dick.  175.  See  1 1  Id. 
429. 

The  act  of  March  7th,  1893  (Gen.  Stat.. 
p.  2111,  sec.  41),  declares  that  any  chattel 
mortgage  upon  household  goods  and  furni- 
ture in  the  use  and  possession  of  any  family 
in  this  state,  not  given  to  secure  the  purchase 
money  for  the  goods,  &c,  shall  be  void  unless 
signed,  &c,  by  both  the  husband  and  wife  of 
the  family.  HELD,  that  it  must  appear  by 
allegation  and  proof  that  the  household 
gi  >c  ii Is  were  in  the  use  of  the  family  as  well  as 
in  their  mere  possession,  before  the  act 
would  be  applied.  Semble,  that  if  the 
mortgage  included  not  only  household 
goods  but  also  other  property,  and  the  act 
were  applied,  it  would  be  held  in  equity  to 
make  the  mortgage  void  only  as  to  the 
household  goods. — Green  vs.  McCrane,  10 
Dick.  436. 

Evidence  of  a  declaration  by  a  tenant  in 
common  of  property,  to  a  disinterested  per- 
son, that  he  was  operating  it  entirely  at  his 
own  expense,  is  not  sufficient  to  establish 
a  contract  on  his  part  not  to  make  any  de- 
mand on  account  of  his  expenses. — Dan- 
forth  vs.  Moore.  10  Dick.  127. 

A  decree  in  favor  of  a  wife  against  her 
husband,  under  the  twentieth  section  of  the 
Divorce  act,  founded  upon  an  actual  aban- 
donment on  a  particular  day.  HELD,  in 
a  subsequent  suit  for  absolute  divorce  on 
the  ground  of  desertion,  to  be  conclusive 
evidence  of  a  desertion  on  that  day. — Smith 
vs.  Smith.  10  Dick.  222. 

In  a  foreclosure  of  a  mortgage  in  which 
defendants  claimed  delay  of  over  twenty 
years  in  filing  the  bill,  complainant  testified 
as  to  payment  of  interest  endorsed  on  the 
bond  secured  at  a  time  within  the  twenty 
years  by  one  F.,  who  had  purchased  the  pro- 
perty subject  to  the  mortgage  and  after- 
wards sold  it.  The  evidence  of  F.,  his  wife 
and  his  vendor,  if  true,  showed  that  com- 
plainant's evidence  was  untrue.  Com- 
plainant's reputation  for  veracity  was  shown 
to  be  bad.  HELD,  that  such  payment 
was  not  made. — Blue  vs.  Everett,  10  Dick. 
329.     See  11  Id.  455. 

The  mortgagor  and  three  successive  own- 
ers of  the  property  swore  to  non-payment  of 
interest  or  principal  after  1872.  The  owner, 
at  the  time  the  bill  was  filed,  showed  that 
his  purchase  was  made  after  ascertaining, 
on  inquiry,  that  nothing  had  been  paid,  anil 
no  demand  had  been  made,  within  twenty 
years,  and  that  he  bought  the  property 
relying  on  a  discharge  by  lapse  of  time. 
HELD,  that  the  evidence  showed  that  there 
was  no  payment  of  principal  or  interest 
within  the  twenty  years. — Ibid. 

Where  a  person  has  loaned  monej  to  a 
mortgagor,  and  claims  an  equitable  right  to 
share  in  the  security  of  the  mortgage  to 
which  he  is  not  a  party  he  must  establish. 
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by  the  weight  of  the  evidence,  thai  all  the 
persons  interested  us  mortgagors  and  mort- 
gagees agreed  that  he  also  should  be  secured 
by  the  mortgage. — Boney  vs.  Williams,  10 
Dick.  691. 

Proof  that  an  owner  of  lands  employed 
agents  to  sell  the  lands  as  mere  real  estate 
brokers  will  not  be  sufficient  to  establish 
authority  in  such  agents  to  bind  their 
principal  by  a  written  contract  of  sale. — 
Scull  vs.  Brinton,  10  Dick.  489. 

The  record  of  the  court  below  is  conclusive 
evidence  of  all  matters  that  are  properly  in- 
cluded in  it. — Morton  vs.  Beach,  11  Dick. 
791. 

Upon  the  facts  as  shown  in  this  case. 
HELD,  that  the  evidence  is  insufficient  to 
establish  a  trust  in  the  defendants  in  respect 
to  the  lands  in  question.— Buddensiek  vs. 
Lipman,  13  Dick.  334. 

Upon  the  proofs  established.  HELD, 
that  the  deeds  in  question  were  not  collu- 
sively  withheld  from  record  and  are  not 
fraudulent  as  against  complainants.— Claf- 
lin&Co.  vs.  Freudenthal,  13  Dick.  298.  A. 
1.-,  Td.  483. 

A  cotton  firm  arranged  with  a  bank  to 
advance  to  it  money  for  purchase  of  cotton 
on  agreement  that  the  bank  was  to  have 
the  proceeds  of  the  cotton  when  sold,  and 
such  agreement  was  to  continue  _to  the 
end  of  the  cotton  season  of  1896-97.  One 
of  such  partners,  on  January  30th,  1897, 
transferred  certain  of  his  property  to  his 
wife,  which  he  had  informed  the  bank  he 
owned.  After  the  business  had  progressed 
for  some  months,  the  bank,  perceiving  that 
the  firm  was  losing  money,  pressed  for  pay- 
ment, resulting  in  the  firm  giving  its  note 
on  January  22d,  1897,  in  satisfaction  of 
overdrafts.  Both  parties  were  insolvent 
when  the  agreement  for  advancements  was 
made,  and  such  agreement  contemplated 
overdraft  throughout  the  season.  After 
the  note  was  given,  the  account  was  con- 
tinued but  the  note  was  not  credited  until 
the  end  of  the  season,  and,  when  credited, 
a  balance  was  still  due  from  the  firm. 
HELD,  sufficient  to  show  that  the  indebted- 
ness accrued  prior  to  the  conveyance,  which 
was  made  to  put  the  property  beyond  the 
reach  of  creditors. — Adoue  vs.  Spencer,  14 
Dick.  231.     See  17  Id.  782. 

A  wife  contributed  voluntarily  of  her  own 
means  to  the  support  of  her  family  without 
any  expectation  of  her  husband  repaying  it. 
The  husband  never  acknowledged  any  legal 
indebtedness  to  his  wife,  or  promised  to 
repay  the  advances,  and,  on  becoming  in- 
solvent, for  a  nominal  consideration,  con- 
veved  certain  property  to  her  to  defeat  Jiis 
creditors.  There  was  no  contract  to  convey 
such  propertv  for  the  wife's  contributions 
to  the  support  of  the  family.  HELD, 
sufficient  to  establish  that  such  conveyance 
was  not  made  in  satisfaction  of  a  debt  due 
from  such  husband  to  his  wife. — Ibid. 


A  bill  was  filed  to  restrain  defendant  R. 
from  foreclosing  a  mortgage  held  by  him  on 
properly  of  complainant's  company,  alleging 

that  said  R.  had  entered  into  an  agreement 
which  prevented  the  enforcement  of  the 
mortgage  debt.  HELD,  that  no  such  con- 
tract as  pleaded  is  proved. — Williams  vs. 
Robb,  15  Dick.  437. 

In  a  suit  tn  quiet  title,  tin-  issue  was 
whether  a  certain  deed  from  tin-  one  under 
win  mi  both  defendants  and  the  plaintiffs 
claimed  was  made  to  one  whom  complain- 
ants claimed  as  their  grantor,  or  to  the  one 
whom  defendants  claimed  as  their  grantor 
HELD,  thai  the  evidence  was  insufficient 
to  sustain  complainants'  contention. — Lind- 
sley  vs.  Mil  oath,  17  Dick.  478. 

In  a  suit  by  an  administrator  to  reinstate 
and  re-establish  notes  held  by  his  intestate 
(which  had  been  surrendered  and  destroyed 
pursuant  to  such  an  agreement),  on  the 
ground  that  the  agreement  was  void  for 
want  of  mental  capacity  of  the  holder, 
evidence  considered  and  held  to  show  that 
the  holder  was  mentally  competent  to  make 
the  agreement. — Lodge  vs  Hulings,  18  Dick. 
159.     See  19  Id.  761. 

Section  11  of  the  statute  of  Limitations 
'den.  Stat.,  p.  1976),  which  provides  that 
"no  endorsement  or  memorandum  of  any 
payment  written  or  made,  after  this  act 
shall  go  into  effect,  upon  any  promissory 
note,  bill  of  exchange  or  other  writing,  by  or 
on  behalf  of  the  party  to  whom  such  pay- 
ment shall  be  made,  shall  be  deemed  suffi- 
cient proof  of  such  payment  so  as  to  take  the 
case  out  of  the  operation  of  this  act,"  does 
not  render  such  endorsements  and  memor- 
anda inadmissible  in  evidence  in  cases  where 
otherwise  they  would  be  admissible.  Its 
effect  is  to  prevent  their  being  accepted  as 
sufficient  evidence  to  prove  the  payment  for 
the  purpose  of  avoiding  the  bar  of  the  statute, 
and  therefore  to  require  evidence  of  the  pay- 
ment in  addition  to  that  contained  in  the 
endorsements  or  memoranda. — Christopher 
vs.  Wilkins.  19  Dick.  354 

The  complainant  owned  certain  patents 
and  most  of  the  stock  of  a  corporation. 
The  defendant,  having  agreed  to  furnish 
capital  to  enable  the  corporation  to  manu- 
facture powder,  did  so,  and  took,  in  his  own 
name,  certain  machinery  and  leasehold  in- 
terests in  land.  Later,  the  parties  severally 
transferred  the  patents,  machinery  and 
lands  to  a  new  company.  HELD,  that  the 
parties  were  not  partners. — Volnev  vs. 
Nixon,  1  Rob.  457.     A.  2  Rob.  605. 

The  facts  proven  do  not  establish  that 
the  complainant  was  led  to  transfer  his 
patents  by  false  representations  made  by 
the  defendant. — Ibid. 

Upon  a  bill  filed  for  the  specific  perform- 
ance of  a  contract  to  convey  land,  a  decree 
that  the  defendant  convey,  at  a  specified 
price,,  will  be  reversed  if  unsupported  by 
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competent  proof  of  an  agreement  to  that 
effect  made  by  the  defendant. — Marvel  vs. 
Fralinger,  1  Rob.  622. 

Since  under  New  York  laws  and  decisions 
supplementary  proceedings  are  not  con- 
sidered special  proceedings  before  a  court  or 
officer  of  limited  jurisdiction,  but  as  a  new 
remedy  in  an  action  in  which  the  court  is 
possessed  of  general  jurisdiction,  the  pro- 
duction and  proof  in  a  court  of  New  Jersey 
of  an  order  by  a  court  of  New  York  appoint- 
ing a  receiver  in  supplementary  proceedings 
there,  reciting  the  facts  necessary  to  give 
the  court  jurisdiction  to  act  in  the  proceed- 
ings, furnishes  conclusive  evidence  of  the 
regularity  of  the  order  when  questioned 
collaterally,  and  prima  facie  evidence  of  the 
existence  of  the  facts  necessary  to  confer 
jurisdiction. — Orient  Insurance  Co.  vs.  Ru- 
dolph, 3  Rob.  570. 


XV.  ATTENDANCE  OF  WITNESSES 

AND  PRODUCTION  OF  DOCU= 

MENTS. 

1.  Compulsory  Attendance. 

The  refusal  of  an  attorney  to  obey  the 
command  of  a  subpoena  duces  tecum  cannot 
be  justified  on  the  ground  that  the  paper 
which  he  is  required  to  produce  contains  a 
privileged  communication  from  his  client. 
If  he  desires,  upon  that  ground,  to  be  ex- 
cused from  obeying  the  command  of  the 
writ,  he  must  apply  to  the  court,  out  of 
which  it  issued,  to  quash  it. — In  re  Lefferts, 
38  Vr.  172. 

A  justice  of  this  court  having  made  an 
order  that  a  subpoena  should  issue  requiring 
T.  A.  E.  to  appear  and  testify  and  produce 
certain  documents  before  a  commissioner, 
in  obedience  to  a  commission  issued  by  the 
supreme  court  of  New  York  directing  that 
T.  A.  E.  should  appear  and  testify  before 
the  commissioner.     HELD, — 

1.  That  such  an  order  is  not  within  the 
rule  of  this  court  requiring  rules  to  be 
entered  on  the  minutes  within  ten  days. 

2.  That  such  an  order  is  subject  to  review 
by  the  court  without  a  certiorari. 

3.  That  such  an  order  is  not  voidable 
merely  because  formal  proof  of  the  com- 
mission was  not  presented  to  the  justice 
who  made  the  order. 

4.  That,  so  far  as  the  order  directed  the 
production  of  documents,  it  was  illegal. — In 
re  Edison,  39  Vr.  494. 

Quaere  Does  section  58  of  the  Evidence 
act  (Pamph.  L.,  1900,  p.  362)  authorize  an 
order  for  the  production  of  documents? — 
Ibid. 


2.  Effect  of  Non=production. 

Written  evidence  noticed  to  be  produced 
should  be  presented  at  the  hearing  at  the 
time  it  is  called  for  by  the  noticing  party. 
A  refusal  then  to  produce  is  a  ground  of 
objection  to  the  admission  of  the  same 
writing,  after  secondary  evidence  of  its 
contents  has  been  offered  because  of  such 
refusal,  if  the  party  who  withheld  it  should 
then  offer  it. — Merritt  vs.  Jordan,  20  Dick. 
772. 


XVI.  BURDEN  OF  PROOF. 

In  an  action  upon  contract,  the  evidence 
of  the  plaintiff  to  sustain  the  burden  of 
proving  that  he  had  fulfilled  the  contract 
was  clearly  overcome  by  the  evidence  of  the 
defendant  that  there  was  a  failure  to  per- 
form the  contract. — Franklin  vs.  Empire 
Rubber  Co.,  43  Vr.  58. 

The  burden  of  proving  that  transactions 
relating  to  the  purchase  and  sale  of  stocks, 
which  are  in  form  transactions  between  the 
customer  as  principal  and  the  broker  as 
agent,  are  wagering  contracts,  rests  on  the 

garty  asserting  their  illegality. — Pratt  vs. 
oody,  10  Dick.  175.     See  11  Id.  429. 

The  statements  of  such  bill  were  sufficient 
at  least  to  throw  on  such  demurring  de- 
fendants the  burden  of  proving  that  they 
were  bona-fkle  purchasers  for  value,  without 
notice,  of  the  bonds  and  stocks  held  by 
them. — See  vs.  Heppenheimer,  10  Dick.  240. 
A.  11  Id.  453. 

Where  a  written  contract  upon  its  face 
vests  an  absolute  title,  those  who  assert  that 
the  subject  matter  passed  not  absolutely, 
but  only  by  way  of  pledge,  must  carry  the 
burden  of  proving  their  allegation. — Lance 
vs.  Bonnell,  13  Dick.  259. 

When  an  executor  seeks  to  evade  liability 
on  a  note  executed  by  his  decedent,  a  mar- 
ried woman,  on  the  ground  that  it  was  given 
to  secure  another's  debt,  the  burden  of  proof 
is  on  him  to  show  that  it  was  so  given. — 
Shipman  vs.  Lord,  13  Dick.  380.  A.  15 
Id.  484. 

One  seeking  to  charge  a  married  woman's 
estate  for  money  loaned,  and  for  which  her 
husband  personally  executed  evidence  of 
indebtedness,  on  the  ground  that  the  loans 
were  for  the  benefit  of  her  estate,  has  the 
burden  of  showing  that  the  loans  were  so 
made.- — Ibid. 

Where  in  such  case  each  disputant  insists 
that  a  certain  base  line  is  absolutely  accur- 
ate to  delimit  the  work  done  by  the  other, 
and  admits  that  it  is  accurate  to  delimit 
his  own  work,  save  as  to  certain  claimed 
exceptions,  the  burden  of  proof  of  the  extent 
of  the  rxceptions  lies  upon  each  party  who 
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asserts  them. — Packard  vs.  Stevens,  13  Dirk. 


On  failure  to  carry  the  burden  with  such 
certainty  that  the  quantity  within  the 
exceptions  can  be  computed,  the  admitted 
base  line  separating  the  greal  body  of  the 

work  done  by  each  will  be  taken  as  the  guide 
in  ascertaining  that  portion  of  the  whole 
which  each  has  deposited  in  place. — Ibid. 

Where  a  married  woman  sought  to  set 
aside  a  conveyance  to  her  husband,  though 
it  was  solely  for  his  benefit,  it.  was  not  in- 
cumbent on  him  to  show  that  it  was  reason- 
able or  fair!  but  the  burden  of  proof  was  on 
her  to  show  that  it  was  secured  by  improper 
influence. — Curtis  vs.  Crossley,  14  Dick  158. 

The  burden  of  proof  is  upon  the  wife  to 
show  the  existence  of  the  gross  dispropor- 
tion which  requires  explanation  from  the 
representatives  of  the  husband  It  is  only 
when  this  is  established  that  the  burden 
shifts.  If  the  wife  fails  to  show  the  exist- 
ence of  the  disproportion,  no  obligation 
to  explain  is  cast  upon  the  representatives 
of  the  husband.  If  it  is  not  shown  that  she 
loses  anything  by  the  ante-nuptial  agree- 
ment, there  is  no  occasion  to  believe  she 
was  misled. — Russell  vs.  Russell,  15  Dick. 
282.     See  18  Id.  282. 

The  burden  of  proof  of  a  charge  of  violent 
sexual  abuse  rests  upon  the  complainant  who 
alleges  it. — Weigel  vs.  Weigel,  15  Dick.  322. 

Her  uncorroborated  testimony  cannot 
carry  the  burden. — Ibid. 

The  burden  of  proof  is  upon  an  accounting 
trustee  to  show  that  he  is  entitled  to  the 
allowance  for  which  he  claims  credit. — 
McCulloch  vs.  Tomkins,  17  Dick.  262. 

The  burden  of  proving  that  an  agreement 
was  induced  by  false  representations  is  on 
the  person  who  seeks  a  cancellation  thereof. 
—Moore  vs.  Baker,  20  Dick.  104. 

The  burden  of  proof  to  establish  a  gaming 
transaction  is  on  the  person  asserting  illegal- 
ity.— Thompson  vs.  Williamson,  1  Rob.  212. 

Where  the  state  alleges  that  a  riparian 
grant  conveying  lands  included  within  the 
lines  of  an  alleged  highway  was  obtained 
by  false  representations  as  to  the  termina- 
tions of  the  highway,  made  in  the  map 
accompanying  the  application  for  the  grant, 
and  the  question  is  whether  the  grant  was 
in  fact  made  in  reliance  on  the  representa- 
tions, and  the  filing  of  information  to  set 
aside  the  grant  for  this  reason  has  been 
delayed  until  all  the  officers  who  executed 
it  on  the  part  of  the  state  are  dead,  the  delay 
may  not  of  itself  be  a  bar  to  relief,  but  it  is 
sufficient  to  prevent  the  state  from  insisting 
on  the  application  of  a  mere  rule  of  evidence 
as  to  the  burden  of  proof  as  the  basis  of  de- 
ciding that  in  the  absence  of  proof  to  the 
contrary  it  must  be  conclusively  presumed, 


under  the  facts  shown  in  tin-  case,  that  the 
grant  in  question,  so  far  a-  it  affects  the 
highway,  was  in  laci  induced  by  the  repre- 
sentations "ii  the  map  as  to  the  termination 
of  the  highway.  Attorney-General  vs. 
Central  Railroad  Company,  2  Rob.  198. 

\\  lie,-,-  it  appears  that  goods  were  delivered 
to  a  carriet  in  good  order,  in  an  action 
against  such  carrier  fur  damages  resulting 
thereto  in  transit,  the  burden  is  on  the 
carrier  to   -how    that    -uch    injuries   thereto 

were  not  the  result  of  the  negligence  of  said 
carrier. —  Potter  vs.  Dodd,  &c,  Express  Co., 
23  N.  J.  L.  J.  14.-.. 


XVII.  CREDIBILITY  OF  WITNESSES. 

The  fact  that  a  witness  who  testified 
positively  as  to  certain  matters,  when  first 
interviewed  before  the  trial  concerning 
them,  was  uncertain  and  without  distinct 
present  recollection,  does  not  destroy  his 
credibility. — Stewart  vs.  Stewart,  11  Dick. 
761.     A.  12  Id.  664. 

Where  a  defendant's  testimony  is  dis- 
credited by  documentary  proofs  and  by  the 
contradiction  of  other  and  disinterested 
witnesses  in  relating  facts  of  which  all  may 
have  knowledge,  her  testimony  cannot  be 
relied  upon  when  narrating  incidents  (the 
truth  of  which  is  essential  to  her  defence) 
which  lie  solely  within  her  knowledge. — 
Sinclair  vs.  Sinclair.  12  Dick.  222. 

Where  the  testimony  of  a  wife  as  to  mat- 
ters known  to  other  and  disinterested  wit- 
esisby  them  shown  to  be  false,  it  is  dis- 
credited when  addressed  to  the  narration 
of  the  privacies  of  her  married  life. — Weigel 
vs.  Weigel.  15  Dick.  322. 


XVIII.  DEPOSITIONS. 

Ex  parte  affidavits  upon  which  a  rule  to 
show  cause  has  been  allowed  cannot  be  used 
in  the  argument  of  the  rule.  The  character 
of  depositions  taken  must  be  such  as  to 
show  the  facts  necessary  to  a  proper  judicial 
determination  of  the  questions  arising  upon 
the  rule. — Klein  vs.  Adams  Express  Co..  32 
Vr.  530. 

A  deposition  taken  under  section  45  of 
''An  act  concerning  evidence"  (Pamph. 
L.,  1900.  p.  375).  and  returned  and  filed  with 
the  court  in  which  the  action  i-  pending,  or 
with  the  clerk  thereof.  is,  so  long  as  it  re- 
mains a  file  of  such  court,  to  be  treated  as 
testimony  delivered  in  the  cause,  which 
either  party  may  read  to  the  jury. — Wallace. 
Muller  &  Co.  vs.  Leber  &  Meyer.  40  Vr.  312. 

If  a  deposition  contains  no  competent 
proof  favorable  to  the  party  who  seeks  to 
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read  it  to  the  jury,  he  is  not  injured  by  the 
denial  of  his  abstract  right  in  this  respect. — 
Ibid. 

It  is  not  reversible  error  for  the  court  to 
refuse  to  strike  out  a  deposition,  offered  and 
admitted  in  evidence  without  objection, 
solely  upon  the  ground  that  the  witness, 
whose  deposition  was  so  admitted,  had 
appeared  in  court  during  the  trial  and  after 
its  admission. — Flannery  vs.  Central  Brew- 
ing Co.,  41  Vr.  713. 

Some  reason  must  be  given  alleging  sur- 
prise at  the  ability  of  the  witness  to  attend, 
and  showing  that 'the  failure  to  object  to  the 
introduction  of  the  deposition  was  due  to 
misinformation  or  lack  of  knowledge  as  to 
the  ability  of  the  witness  to  appear  in  court 
and  give  oral  evidence. — Ibid. 

Such  a  motion  must  also  be  made,  as  soon 
after  the  ability  of  the  witness  to  attend  and 
give  evidence  is  discovered,  as  the  proper 
and  orderly  conduct  of  the  cause  will  permit, 
otherwise  the  right  to  make  the  motion  to 
strike  out  will  be  deemed  to  be  waived. — 
Ibid. 


XIX.  RELATING  TO  DIVORCE. 
See  Divorce. 


XX.    RELATING    TO    WILLS    AND 
BEQUESTS. 

See  Wills;  Devise  and  Legacy. 


XXI.  IN  PARTICULAR  CRIMES. 
See  Criminal  Law  and  Procedure. 


EXCEPTIONS. 

Cross  References.     Bill  of  Exceptions; 
Error;  Pleading  and  Practice;  Trial. 

Where  a  responsive  answer  to  an  illegal 
question  is  the  subject  of  an  objection  upon 
which  an  exception  is  allowed,  the  appellate 
court  mav  treat  the  objection  as  being  too 
late.— Ryan  vs.  State,  31  Vr.  33.  See  Id. 
552. 

Where  a  bill  of  exceptions,  signed  by  the 
court  below,   states  the  course  of  the  trial 


differently  from  the  printed  copy  of  the 
stenographer's  notes,  the  appellate  court 
relies  exclusively  upon  the  official  certificate 
of  the  judicial  officer. — Ibid. 

In  the  absence  of  a  bill  of  exceptions, 
error  may  not  be  assigned  upon  matter  that 
such  bill  should  contain. — Wanamassa  Park 
Association  vs.  Clark,  32  Vr.  611. 

Where  a  rule  to  show  cause  is  granted  at 
the  circuit,  reserving  exceptions,  this  court 
will  not  on  the  hearing  of  the  rule  to  show 
cause  consider  any  question  that  is  embraced 
within  the  exceptions. — Ashhurst  vs.  Atlan- 
tic Coast  Electric  Railroad  Co.,  37  Vr.  16. 

Exceptions  taken  at  a  trial,  but  not  dis- 
cussed on  error,  need  not  be  considered  by 
the  court  of  review. — Roofing  Co.  vs.  Leather 
Co.,  38  Vr.  566. 

This  court,  on  a  rule  to  show  cause  why  a 
new  trial  should  not  be  granted  of  an  issue 
tried  at  circuit,  will  not  consider  questions 
embraced  in  exceptions  reserved  in  the  rule, 
and  therefore  it  will  not  give  its  advisory 
opinion  to  a  circuit  court  on  questions 
embraced  in  exceptions  reserved  in  a  rule 
to  show  cause  why  a  new  trial  should  not 
be  granted  of  an  issue  tried  in  that  court. — 
Holler  vs.  Ross,  38  Vr.  60. 

If,  in  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted,  there  be  reserved  an 
exception  to  a  refusal  to  take  the  case  from 
the  jury,  which  exception  involves  all  the 
evidence  in  the  cause,  a  reason  assigned  for 
a  new  trial  that  the  verdict  is  against  the 
weight  of  the  evidence  should  be  struck  out 
or  disregarded.  That  reason  is  necessarily 
embraced  in  the  exception. — Ibid. 

Where  the  relevancy  or  irrelevancy  of  a 
question  is  not  apparent  at  the  time  it  is 
asked,  its  admission  or  rejection  is  in  the 
discretion  of  the  trial  judge  and  a  new  trial 
will  not  be  granted  upon  exception  thereto 
unless  it  appears  upon  review  that  the  party 
excepting  was  injured  by  such  admission  or 
rejection. — Lackenauer  vs.  Lyon  &  Sons' 
Brewing  Co.,  38  Vr.  677. 

When  an  administrator  has  neglected  to 
make  a  final  settlement  of  his  account  within 
one  year  after  administration  granted,  a 
creditor  of  the  estate  barred  by  a  decree  of 
the  orphans  court,  who  has  presented  a 
petition  to  the  orphans  court  praying  relief 
under  the  provisions  of  section  80  of  the  act 
entitled  "An  act  respecting  the  orphans 
court  and  relating  to  the  powers  and  duties 
of  the  ordinary  and  the  orphans  courts  and 
surrogates"  (Revision  of  1898;  Pamph.  L., 
1898,  p.  715),  may  except  to  any  matter 
in  a  final  account,  which,  if  the  exceptions 
are  sustained,  will  enhance  the  assets  in  the 
hands  of  the  administrator  from  which  it 
may  obtain  the  relief  prayed  for. — Equitable 
Life  Insurance  Societv  vs.  Chesley,  IS  Dick. 
219.     See  19  Id.  348. 
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If  exceptions  so  presented  are  directed  to 
payments  which  the  administrator  might 
lawfully  make,  they  cannot  be  sustained 
in  the  absence  of  proof  that  the  creditor  had 
presented  its  claim  under  oath  to  the  ad- 
ministrator, or  proof  that  the  administrator 
had  knowledge  of  the  claim  and  the  intent 
of  the  creditor  to  insist  on  its  payment  out  of 
the  estate  in  the  administrator's  hands  — 
Ibid. 


EXCISE  DEPARTMENTS. 

See  Intoxicating  Liquors. 


EXECUTIONS. 

I.  REMEDY  FOR  ILLEGAL  SALE 
BY. 

II.  SUPPLEMENTARY  PROCEED- 
INQS  IN  AID  OF. 

III.  PRIORITY. 

IV.  LEVY. 

V.  PERFECTION  OF  LIEN  OF. 
VI.  RETURN  OF. 

VII.  SALE  UNDER. 

1.  Rights  and  Title  of  Purchaser. 

2.  Disclosure  by  Parties  in  In= 

terest. 

3.  Staying  Proceedings. 

VIII.  CLAIM  OF  PROPERTY. 

Cross  References.    Arrest;  Assistance; 
Pleading  and  Practice. 


I.  REMEDY  FOR  ILLEGAL  SALE  BY. 

At  common  law  the  remedy  for  a  person 
whose  property  was  wrongly  taken  in  execu- 
tion is  by  action  of  replevin,  or  trespass,  or 
trover.  This  remedy  remains  unimpaired 
by  the  thirty-second  section  of  the  "  Act 
concerning  executions"  (Gen  Stat.,  p.  1420), 
the  object  of  which  was  to  provide  a  sum- 
mary method  for  the  trial  of  property,  to  lie 
adopted  by  the  consent  of  the  parties. — 
Harris  vs.  Krause,  31  Vr.  72. 

The  thirty-third  section  of  that  act  pro- 
vides that  if  the  plaintiff  in  execution  shall 


indemnify  the  sheriff  against  the  demand 
of  the  claimant,  tin-  sheriff  shall  suspend 
further  proceedings  for  the  trial  of  the  right 
of  property  and  proceed  to  sell.    HELD. 

that  the  common  law  mode  of  redrew-  by 
action  being  unimpaired,  this  provision  l- 
not  unconstitutional  as  depriving  a  party 
of  his  property  without  due  process  of  law. — 
Ibid. 


II.  SUPPLEMENTARY  PROCEED= 
INGS  IN  AID  OF. 

An  order  made  upon  petition  in  proceed- 
ings supplementary  to  execution,  which  re- 
strains the  defendanl  from  collecting  money- 
due  him,  is  justified  only  when  the  allega- 
tions of  the  petition,  with  relation  to  the 
existence  of  the  defendant's  right  to  such 
moneys,  are  supported  by  legal  evidence. — 
Githens  vs.  Mount.  35  Vr.  166. 

An  order  which  directs  a  discovery  by  the 
defendant,  and  also  restrains  him  from 
collecting  moneys  due  him,  is  severable; 
and  the  fact  that  the  restraining  clause  in 
the  order  was  unwarranted,  does  not  require 
the  vacation  of  the  order  in  toto. — Ibid. 

Discovery  in  aid  of  execution  may  be  or- 
dered against  a  judgment  debtor  of  unsound 
mind. — Wilkinson,  Gaddis  &  Co.  vs.  Mar- 
kert,  36  Vr.  518. 

The  examination  of  witnesses  under  an 
order  for  discovery,  in  aid  of  execution, 
made  against  a  judgment  debtor  of  unsound 
mind,  disclosed  that  his  guardian  had  re- 
ceived from  the  executors  of  a  will  under 
which  he  had  an  interest  a  payment  on  ac- 
count of  his  share  of  the  unsettled  estate. 
No  proof  in  discharge  was  offered  except 
the  general  testimony  of  the  guardian, 
without  details  or  vouchers,  that  his  dis- 
bursements aggregated  a  sum  that  would 
exceed  the  ward's  interest  in  the  whole 
estate.  HELD,  that  a  proper  case  was 
made  for  the  appointment  of  a  receiver  who 
could  have  a  standing  to  be  heard  on  the 
accountings. — Ibid. 

The  powers  given  by  the  supplement  to 
the  Execution  act,  approved  March  22d. 
1901  (Pamph.  L.,  p.  372),  are  conferred  upon 
judges  of  the  district  courts. — Spencer  vs. 
Morris,  38  Vr.  500. 

The  provisions  of  the  supplement  author- 
izing a  judge  to  require  a  debtor  to  apply 
part  of  his  "income"  to  the  payment  of  his 
debts  do  not  reach  the  unearned  salary  or 
remuneration  of  a  debtor  for  official  service 
due  to  the  public. — Ibid. 

Under  the  supplement  of  March  22d,  1901, 
to  the  act  respecting  executions  (Pamph.  L., 
p.  372,  sec.  3),  salary  paid  to  the  judgment 
debtor  for  his  personal  services  is  "income," 
out  of  which  he  may  be  required  to  make 
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payments    on    account    of    an    unsatisfied 
judgment. — White  vs.  Koehler,  41  Vr.  526. 

A  receiver  appointed  in  supplementary 
proceedings  can  maintain  a  bill  to  charge 
land  belonging  to  the  judgment  debtor's 
wife  with  the  amount  of  the  judgment, 
where  the  wife  purchased  subject  to  a  mort- 
gage and  the  mortgage  was  paid  off  in  part 
by  the  husband  out  of  the  proceeds  of  goods 
sold  by  him,  and  for  which  the  judgment 
was  rendered,  and  the  judgment  was  ren- 
dered, and  the  judgment  is  less  than  the 
payments  made  by  the  husband,  as  such  suit 
is  one  for  the  recovery  of  personalty  and  not 
of  land.— Walsh  vs.  Rosso,  14  Dick.  123. 

A  receiver  appointed  under  the  Supple- 
mentary Execution  act  (Gen.  Stat.,  p.  1419, 
sec.  26),  is  not  entitled  to  recover  a  debt 
which  was  not  in  existence  at  the  time  of  his 
appointment. — Guild  vs.  Meyer,  11  Dick. 
183. 

When  a  receiver  has  been  appointed  in 
supplementary  proceedings,  and  the  judg- 
ment debtor  is  in  partnership  with  another 
person,  after  notice  to  the  partner  of  the 
receiver's  appointment,  all  his  dealings  with 
the  debtor's  interest  in  the  partnership  are 
at  said  partner's  risk. — Ibid. 

It  is  provided  by  statute  that  any  judge 
of  the  court  out  of  which  an  execution 
issues  may  order  discovery  before  himself 
or  a  designated  supreme  court  commissioner, 
and  when  taken  by  a  commissioner  the  ex- 
amination shall  be  certified  by  the  judge 
making  the  order,  who  may  appoint  a  re- 
ceiver, subject  to  the  orders  of  said  court. 
HELD,  that  where  one  judge  ordered  dis- 
covery and  another  appointed  a  receiver, 
such  appointment  was  invalid  since  the 
same  judge  must  do  both. — Guild  vs.  Meyer, 
14  Dick.  390. 

Where  the  validity  of  the  appointment  of 
a  receiver  in  supplementary  proceedings  was 
attacked  in  a  suit  by  him  to  perfect  title  to 
the  debtor's  choses  in  action,  and  subse- 
quently the  receiver  was  reappointed  pro- 
perly, such  reappointment  could  not  be  set 
up  by  a  supplementary  bill,  since  the  re- 
ceiver's right  to  sue  was  fixed  at  tin-  time 
of  filing  the  original  bill. — Ibid. 

The  validity  of  an  order  appointing  a 
receiver  in  supplementary  proceedings  may 
be  attacked  in  a  proceeding  by  such  receiver 
to  perfect  title  to  the  judgment  debtor's 
choses  in  action. — Ibid. 

Where  in  supplementary  proceedings  in 
the  state  of  New  York  the  court  had  juris- 
diction over  the  debt  which  was  recoverable 
in  that  state  by  the  judgment  debtor,  and 
notice  of  the  proceedings  was  actually  given 
to  an  agent  in  that  state  of  the  corporation 
indebted  to  the  judgment  debtor,  which 
person  was  on  general  principles  a  proper 
agent  for  that  purpose,  the  decision  of  the 
New  York  court  on  the  question  that  the 


agent  actually  served  was  the  officer  desig- 
nated within  the  New  York  statutes  could 
not  be  collaterally  attacked  elsewhere. — 
Orient  Insurance  Co.  vs.  Rudolph,  3  Rob. 
570. 

Since  under  New  York  laws  and  decisions 
supplementary  proceedings  are  not  con- 
sidered special  proceedings  before  a  court  or 
officer  of  limited  jurisdiction,  but  as  a  new 
remedy  in  an  action  in  which  the  court  is 
possessed  of  general  jurisdiction,  the  pro- 
duction and  proof  in  a  court  of  New  Jersey 
of  an  order  by  a  court  in  New  York  appoint- 
ing a  receiver  in  supplementary  proceedings 
there,  reciting  the  facts  necessary  to  give  the 
court  jurisdiction  to  act  in  the  proceedings, 
furnishes  conclusive  evidence  of  the  regu- 
larity of  the  order  when  questioned  collater- 
ally, and  prima  facie  evidence  of  the  exist- 
ence of  the  facts  necessary  to  confer  jurisdic- 
tion.— Ibid. 

The  court  which  appoints  a  receiver  on 
supplementary  proceedings  will  not  make 
an  order  compelling  him  to  set  off  an  exemp- 
tion to  the  judgment  debtor. — Swift  vs. 
Wahl,  24  N.  J.  L.  J.  519. 


III.  PRIORITY. 

A  constable  having  levied  upon  chattels 
in  the  possession  of  a  sheriff  under  prior 
executions,  and  having  acquiesced  in  an 
absolute  sale  of  the  chattels  by  the  sheriff, 
by  virtue  of  the  prior  and  of  subsequent 
executions  in  the  sheriff's  hands.  HELD, 
that  the  constable  was  entitled  to  the  pro- 
ceeds of  the  sale  in  advance  of  such  subse- 
quent executions. — Crane  Iron  Works  vs. 
Wilkes,  35  Vr.  193. 

The  plaintiff  in  a  junior  judgment,  by 
suing  out  execution  and  levying  upon  land, 
acquires  priority  over  an  older  judgment 
upon  which  execution  is  subsequently  is- 
sued.— Canfield  vs.  Browning,  40  Vr.  553. 

By  force  of  Gen.  Stat.,  p.  1418,  sec.  18,  a 
writ  of  execution  from  the  time  of  its  delivery 
to  the  sheriff  binds  the  goods  of  the  defen- 
dant as  against  himself  and  his  assigns. — 
Hall  vs.  Nash,  13  Dick.  554. 

Where  creditors  obtain  judgments  and 
make  levies,  and  then  bring  suits  to  set 
aside  fraudulent  conveyances,  which  are 
void  as  to  them  all,  their  priorities  in  the 
property  conveyed  are  in  the  order  of  their 
levies,  without  regard  to  the  order  in  which 
they  filed  bills  to  set  aside  the  conveyances; 
the  assets  being  legal  assets. — Kinmonth  vs. 
White,  16  Dick.  358. 

The  priorities  of  creditors  who  obtain 
judgments  on  which  executions  are  issued 
and  levies  made  on  land,  conveyances  of 
which  they  then  sue  to  set  aside  as  fraudu- 
lent, are  not  affected  by  the  fact  that  in  cer- 
tain  cases   the   executions   were   returned, 
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with  the  levies  annexed,  to  the  effect  thai 

they  were  unsatisfied. — Ibid. 


IV.  LEVY. 

An  insufficient  levy  cannot  be  fortified 
or  perfected  by  a  levy  made  after  the  return 
of  the  execution. — Canfield  vs.  Browning, 
40  Vr.  553. 

A  description  in  the  levy  made  by  which 
the  land  intended  to  be  levied  upon  can  be 
fully  distinguished  and  identified  is  suffi- 
cient.— Ibid. 

The  judgment  creditor  of  the  heir  can, 
Under  his  judgment,  levy  an  execution  on 
all  that  belonged  to  his  debtor,  but  he  can 
take  nothing  more.  He  simply  represents 
tlic  debtor  and  takes  the  property  as  the 
debtor  held  it. — Lippincotl  vs.  Smith,  3 
Rob.  243. 


V.  PERFECTION  OF  LIEN  OF. 

By  force  of  Gen.  Stat.,  p.  1418.  sec.  18,  a 
writ  of  execution  from  the  time  of  its  de- 
livery to  the  sheriff  binds  the  goods  of  the 
defendant  as  against  himself  and  his  as- 
signs.— Hall  vs.  Nash,  13  Dick.  554. 

One  may  not  protect  his  chattels  from 
execution  by  causing  them  to  be  conveyed 
to  another  in  trust  at  the  time  he  buys  them. 
— Kronson  vs.  Lipschitz,  2  Rob.  367. 


VI.  RETURN  OF. 

The  retention  of  a  writ  of  execution,  after 
its  return  day,  by  the  sheriff  is  not  necessary 
in  order  to  enable  him  to  make  sale  by  virtue 
of  it  after  the  return  day,  and  such  retention 
is  improper  and  unwarranted. — Kinmonth 
vs.  White,  16  Dick.  359. 

The  return  of  the  district  court  execution 
nulla  bona  and  the  seizure  of  the  lands 
under  the  common  pleas  execution  is  prima 
facie  proof  that  defendant  had  no  personal 
property  subject  to  execution. — Bulat  vs. 
Londrigan,  IS  Dick.  22.     A.  20  Id.  71S. 


VII.  SALE  UNDER. 

1.  Rights  and  Title  of  Purchaser. 

At  a  judicial  sale  the  rule  of  caveat  emptor 
applies,  and  the  purchaser  buys  only  such 
estate  or  interest  as  the  debtor  has. — Bradv 
vs.  Carteret  Realty  Co.,  1  Rob.  641. 


A  sheriff's  deed  passes  the  same  title  which 
a  deed  of  bargain  and  sale,  executed  by  the 
judgment  debtor,  would  pass. — Ibid. 

One  may  not  protect  his  chattels  from 
execution  by  causing  them  to  be  conveyed 
to  another  in  trust  at  the  time  he  buys  them. 
— Kronson  vs.  Lipschitz.  2  Rob.  367. 

2.   Disclosure  by   Parties  in   Interest. 

A  person  claiming  to  have  an  interesl  in 

land  being  sold  at  a  judicial  sale,  whether 
such  person  be  a  judgment  creditor  or  other- 
wise, may,  at  such  sale,  state  facts  as  to  the 
property  about  to  be  sold,  when  such  facts 
relate  to  the  title,  possession  or  the  alleged 
right  of  possession  thereof.  Such  state- 
ments cannot  be  deemed  inequitable,  op- 
pressive or  a  slander  of  the  title,  but  a  failure 
to  do  so  will  not  work  an  estoppel  of  the 
assertion  of  any  right  or  remedy  which  such 
judgment  creditor  or  other  person  in  in- 
terest may  have  in  such  land. — Brady  vs. 
Carteret  Realty  Co.,  1  Hob.  641. 

But  it  is  inequitable  for  a  judgment  credi- 
tor, or  other  party  in  interest  in  the  land 
sold,  to  not  only  state  facts,  but  to  express 
an  opinion  as  to  the  title,  which  injures  and 
prejudices  the  sale  of  the  interest  which  the 
debtor  has  or  which  will  pass  under  the 
conveyance  by  the  sheriff  or  other  officer. — 
Ibid. 

It  is  inequitable  for  a  judgment  creditor, 
while  using  the  process  of  a  court  of  law  to 
collect  its  debt,  to  avail  itself  of  the  occasion 
of  the  sale  to  start  a  question  of  title,  to 
cheapen  what  it  proposes  to  sell,  and  a  court 
of  equity  will  enjoin  it  from  pursuing  the 
legal  process  until  such  question  of  title  is 
settled.— Ibid. 

3.  Staying  Proceedings. 

Where  real  estate  claimed  by  complainant 
is  threatened  with  a  sale  under  execution 
against  another,  the  fact  that  the  execution 
creditor  stood  by  and  saw  money  being 
expended  on  the  property  without  executing 
his  judgment  then,  was  no  such  fraud  as  to 
warrant  the  restraining  of  the  sale. — West 
Jersey  and  Seashore  Railroad  Co.  vs.  Smith, 
3  Rob.  429. 


VIII.  CLAIM  OF  PROPERTY. 

The  thirty-third  section  of  that  act  pro- 
vides that  if  the  plaintiff  in  execution  shall 
indemnify  the  sheriff  against  the  demand  of 
the  claimant  the  sheriff  shall  suspend  further 
proceedings  for  the  trial  of  the  right  of  pro- 
perty and  proceed  to  sell.  HELD,  that  the 
common  law  mode  of  redress  by  action 
being  unimpaired,  this  provision  is  not  un- 
constitutional as  depriving  a  party  of  his 
property  without  due  process  of  law. — Harris 
VS.  Krause,  31  Vr   72. 
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At  common  law  the  remedy  for  a  person 
whose  property  was  wrongly  taken  in  execu- 
tion is  by  action  of  replevin,  or  trespass,  or 
trover.  This  remedy  remains  unimpaired 
by  the  thirty-second  section  of  the  "  Act  con- 
cerning executions"  (Gen.  Stat.,  p.  1420), 
the  object  of  which  was  to  provide  a  sum- 
mary method  for  the  trial  of  property,  to  be 
adopted  by  the  consent  of  the  parties. — 
Ibid. 

If  a  party  claiming  property  levied  on  as 
the  property  of  a  defendant  under  execution 
file  with  the  officer  making  the  levy  a  claim 
of  property  under  the  statute,  and  fails  to 
apply  for  a  venire  under  the  statute,  or  bring 
other  actions  tending  to  establish  title 
thereto,  within  the  required  ten  days,  he 
forfeits  all  right  of  action  against  the  officer 
or  the  purchaser  at  the  sale  under  such 
execution. — Banev  vs.  Brown,  24  N.  J  L.  J. 
486. 
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2.  Filing  by  Foreign  Adminis= 

trator. 

3.  Pendente  Lite. 

VIII.  SALE  OF  LAND. 

Cross  References.  Accounts  and  Ac= 
counting;  Distribution;  Orphans 
Court;  Pleading  and  Practice;  Trusts 
and  Trustees;  Wills. 


I.  ACTIONS  BY  AND  AGAINST. 
1.  Costs. 

Costs  arc  not  recoverable  against  an  ad- 
ministrator prosecuting  in  the  right  of  his 
intestate. — Bell  vs.  Samuels,  31  Vr.  370. 

Under  section  3  of  the  Abatement  act, 
passed  in  1855,  (Gen.  Stat.,  p.  2,  sec.  3),  the 
executor  of  the  original  plaintiff  was  sub- 
stituted on  the  record  and  proceeded  with 
the  suit.  On  the  trial  there  was  a  verdict 
for  the  defendant  and  costs  taxed  thereon 
against  the  plaintiff.  HELD,  that  under 
the  Practice  act  of  1874,  section  266,  (Gen. 
Stat.,  ]>  2577)  the  revival  of  the  suit  did 
not  revive  the  liability  of  the  original  plain- 
tiff for  costs  as  against  his  executor,  and 
that  such  executor  is  also  not  liable  for  costs 
on  account  of  having  proceeded  in  the  right 
of  his  testator  with  a  suit  begun  originally 
by  such  testator. — Hupfer,  Executor  vs. 
Siegfried,  26  N.  J.  L.J.  215. 

The  matter  as  to  which  complainant 
sought  redress  being  an  alleged  injury  to 
him  in  the  conduct  of  the  business  incident 
to  settlement  of  intestate's  estate,  and  not 
an  injury  to  intestate  himself  in  Ins  lifetime, 
costs  would  be  allowed  against  him,  he  being 
unsuccessful. — Ivins  vs.  Jacob,  1  Rob.  387. 

2.  After  Death  of  Testator. 

An  executor  who  sues  on  a  cause  of  action 
accruing  after  the  death  of  his  testator  may 
do  so  either  in  his  individual  or  in  his  repre- 
sentative character. — Mayers  vs.  Weger,  33 
Vr.  432. 

The  plaintiffs  who  were  partners,  and 
executors  of  T.,  brought  suit,  in  their  in- 
dividual capacity,  to  recover  money  of  the 
estate  loaned  by  them.  The  defendant 
moved  for  a  non-suit  upon  the  ground  that 
the  proof,  which  was  of  a  debt  due  to  the 
plaintiffs  as  executors  of  T.,  on  a  cause  of 
action  accruing  after  the  death  of  the  testa- 
tor, did  not  support  the  declaration,  which 
asserted  an  individual  right  of  action. 
HELD,  that  there  is  no  incongruity  be1  h  een 
such  a  declaration  and  such  proof. — Ibid. 


Though  an  executor  is  made  trustee  by  a 
provision  in  the  will  giving  him  power  to 
sell  and  take  charge  of  the  real  eetat 
merely  to  foreclose  a  mortgage  thereon  is 
not  within  Pamph.  L.,  1898,  p.  738,  sec. 
65,  providing  that  to  enable  executors  or 
administrators  to  examine  into  thi 
tion  of  the  estate  and  ascertain  the  amount 
and  value  thereof,  and  the  debts  to  be  paid 
therefrom,  no  action  -hall  be  brought  against 
them  within  six  months  after  granting  of 
probate  to  an  executor,  or  letters  of  adminis- 
trator    to     an     administrator. — AyreS     vs. 

Shepherd,  19  nick.  166. 

3.  Suit  on  Bond  after  Notice  of  Dispute. 

If,  under  order  to  limit  creditors,  a  verified 
claim  on  the  bond  of  a  deceased  obligor  be 
presented  to  his  legal  representatives,  and 
they  serve  notice  disputing  the  sane 
may  be  brought  on  the  bond,  without  first 
foreclosing  an  accompanying  mortgage,  not- 
withstanding the  statutory  requirement 
(Gen.  Stat.,  p.  2112,  pi.  47)  that  in  all  cases 
where  a  bond  and  mortgage  shall  be  given 
for  the  same  debt,  all  proceedings  to  collect 
said  debt  shall  be  first  to  foreclose  the  mort- 
gage, and  after  sale,  then  to  proceed  i  in  the 
bond  for  the  deficiency. — Weatherby  vs. 
Weatherby's  Executors,  34  Vr.  445. 

Such  a  suit  is  not  a  proceeding  to  collect, 
but  only  to  ascertain  the  debt.  In  such  a 
case  the  statute  stays  only  execution. — Ibid. 

4.  By  Foreign  Administrator. 

A  foreign  administrator  sued  in  the  state 
of  his  appointment,  who  prevails  in  the  ac- 
tion and  recovers  judgment  for  costs,  may 
sue  in  this  state  on  such  judgment  without 
filing  an  exemplified  copy  of  his  letti  rs  of 
administration. — Green  vs.  Heritage,  34  Vr. 
455.     See  35  Id.  567. 

Where  an  administrator  appointed  by 
foreign  letters  seeks  a  remedy  in  this  court, 
an  attack  on  his  standing  on  the  ground  that 
his  decedent  was  domiciled  elsewhere  than 
in  the  place  where  his  letters  issued,  will  not 
be  entertained.  Such  objections  must  be 
raised  in  the  probate  courts  by  direct  attack 
or  application. — Buecker  vs.  Carr,  15  Dick. 
300. 

5.  Allegation  of  Issuance  of  Letters. 

In  an  action  against  an  executor  the 
declaration  need  not  contain  the  allegation 
that  letters  of  administration  were  issw  d 
under  the  will  of  the  deceased. — Durbrow  vs. 
Eppens.  36  Vr.  10. 

6.  Allegation  of  Filing  Claim. 

An  averment  in  the  declaration  that  the 
plaintiffs  had  presented  their  claim  to  the 
executor  in  compliance  with  the  statute  is 
unnecessary.     If  a  rule,  to  limit  creditors 
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were  obtained,  the  failure  of  a  creditor  to 
present  his  claim  accordingly  is  a  matter  of 
defence. — Durbrow  vs.  Eppens,  36  Vr.  10. 

It  is  no  cause  for  demurrer  to  a  declaration 
against  an  executor,  that  the  said  declaration 
does  not  contain  an  averment  that  proof  of 
the  claim  has  been  filed  with  the  executor 
before  the  commencement  of  the  suit. — 
Ordinary  vs.  Wolfson,  36  Vr.  418. 

It  is  not  necessary  that  the  holder  of  a 
bond  alleged  to  have  been  assumed  by  de- 
fendant's testator  should  have  presented  it 
as  a  claim  against  his  estate  in  order  to 
entitle  the  holder  to  proceed  to  enforce 
defendants'  statutory  liability  as  distribu- 
tees for  the  payment  of  the  bond. — Acton  vs. 
Shultz,  3  Rob.  6. 

7.  Essentials  of  Plea. 

A  plea  setting  up  extension  of  time  of 
payment  to  the  principal  by  the  obligee  of 
a  bond  must  show  a  consideration  for  the 
agreement  to  extend,  in  order  to  give  it 
legal  effect  as  a  release  to  the  surety.  In 
this  respect  it  differs  from  the  rule  of  plead- 
ing which  applies  to  a  declaration. — Palmer 
vs.  White,  36  Vr.  69. 

8.  Estoppel  of  Surety. 

A  surety  in  a  bond  is  estopped  on  demur- 
rer from  averring  against  the  recital  in  the 
bond  that  it  will  be  responsible  for  its  obligor 
for  and  during  "such  succeeding  terms  as 
he  shall  continue  to  perform  the  duties  of 
his  office." — Camden  vs.  Greenwald,  36  Vr. 
458. 

9.  Evidence  of  Transaction  with  De= 
I  ceased. 

In  an  action  brought  against  an  adminis- 
trator to  recover  for  services  rendered  to  the 
intestate  by  the  plaintiff  as  housekeeper 
and  nurse,  the  plaintiff  is  not  competent  to 
testify  to  services  rendered  in  the  presence 
of  the  intestate. — Dickerson  vs.  Payne,  37 
Vr.  35. 

In  an  action  against  an  administrator  to 
recover  compensation  for  board  and  lodging 
furnished  to  the  intestate,  the  plaintiff  may 
prove  an  oral  bargain  between  himself  and 
the  decedent  that  the  latter  would  devise  a 
dwelling  house  to  the  plaintiff's  children  as 
compensation  for  the  service  to  be  rendered. 
Such  a  bargain,  not  being  enforceable  at  law 
because  of  the  statute  of  frauds,  neverthe- 
less shows  that  the  service  was  not  a  gift, 
but  was  to  be  paid  for. — Gay  vs.  Mooney, 
Administrator,  38  Vr.  27.     A.  Id.  687. 

Although  the  stipulated  payment  was  to 
be  made  to  the  plaintiff's  children,  yet  as  the 
stipulation  cannot  be  legally  enforced,  the 
legal  right  to  payment  is  that  which  the  law 
deduces  from  the  fact  that  one  person  has 
served    another,    not    gratuitously,    viz.,    a 


right  in  the  servant  to  be  paid  by  the  em- 
ployer the  fair  value  of  the  services. — Ibid. 

10.  Allegation  of  Final  Account. 

In  order  to  entitle  a  creditor  to  maintain 
an  action  against  an  executor,  under  section 
77  of  the  Orphans  Court  act,  it  is  necessary 
for  him  to  allege  and  prove  that  there  has 
been  a  final  settlement  of  the  account  of 
the  executor,  for,  until  such  settlement  is 
had,  it  is  impossible  to  know7  whether  or  not 
the  executor  has  in  his  hands  any  legacy 
or  distributive  share  out  of  which,  in  accord- 
ance with  the  provision  of  this  section,  to 
pay  the  creditor's  claim. — Cunningham  vs. 
Stanford,  39  Vr.  7. 

1 1.  Substitution  and  Liability  for  Costs. 

Under  section  three  of  the  Abatement  act, 
passed  in  1855,  (Gen.  Stat.,  p.  2,  sec.  3),  the 
executor  of  the  original  plaintiff  was  sub- 
stituted on  the  record  and  proceeded  with 
the  suit.  On  the  trial  there  was  a  verdict 
for  the  defendant  and  costs  taxed  thereon 
against  the  plaintiff.  HELD,  that  under 
the  Practice  act  of  1874,  section  266,  (Gen. 
Stat.,  p.  2577)  the  the  revivor  of  the  suit  did 
not  revive  the  liability  of  the  original 
plaintiff  for  costs  as  against  his  executor, 
and  that  such  executor  is  also  not  liable  for 
costs  on  account  of  having  proceeded  in  the 
right  of  his  testator  with  a  suit  begun  origin- 
ally by  such  testator. — Hupfer,  Executor  vs. 
Siegfried,  26  N.  J.  L.  J.  215. 

12.  Former  Administrator  for  Waste. 

The  statutory  right  of  a  succeeding  ad- 
ministrator to  sue  his  predecessor,  to  compel 
an  accounting,  only  arises  in  cases  where 
the  preceding  administrator  has  been  re- 
moved by  the  order  of  the  court  because  of 
his  refusal  to  obey  its  direction,  or  of  his 
waste,  embezzlement  or  misapplication  of 
tli«'  estate. — Hartson  vs.  Elden,  13  Dick. 
478. 

13.  Subrogation  of  Creditors. 

Where  an  administrator  who  was  conduct- 
ing the  business  owned  by  a  decedent  agreed 
with  a  bank,  which  was  also  a  creditor  of 
the  estate,  that  if  it  would  discount  a  note 
for  him,  he  would  pay  other  creditors  of  the 
estate  who  were  pressing,  and  the  creditors 
wen'  so  paid;  on  its  transpiring  that  the 
estate  was  insolvent.  HELD,  that  the  bank 
was  entitled  to  be  subrogated  to  the  claims 
of  the  paid  creditors  to  the  extent  to  which 
the  administrator  himself  would  have  been 
entitled  to  recover  for  moneys  advanced  for 
such  pavments. — First  National  Bank  vs. 
Thompson,  16  Dick.  188. 

Where  an  administrator  of  an  insolvent 
estate,  who  was  also  an  heir,  paid  claims 
which  were  charges  on  the  realty,  he  being 
unauthorized  to  pay  such  claims,  the  pre- 
sumption was  that  the  payment  was  not  as 
administrator,      but      as     heir.     Therefore, 
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creditors  who  had  loaned  him  money  under 
agreemenl  that  it  was  to  be  employed  in 
paying  claims  against  the  estate  were  not 
entitled,  as  against  other  creditors,  to  be 
subrogated  to  the  rights  of  those  who  i  lien 
were  so  discharged,  though  such  right  might 
have  existed  as  against  the  heirs,  the  in- 
testate not  being  bound  personally  to  pay 
such  charges. — Ibid. 

Where  one  having  a  claim  against  an 
estate  entered  into  an  agreement  with  the 
heirs,  one  of  whom  was  also  administrator, 
whereby  claimant  agreed  to  accept  a  stipu- 
lated consideration  in  full  settlement  of  all 
claims  "against  the  estate  of  J.  I.  T.,  his 
heirs  or  administrators,"  the  release  was 
valid  as  to  any  claim  against  the  administ  ra- 
tor,  though  he  was  not  an  express  party  in 
his  official  capacity. — Ibid. 

Where  an  administrator  of  an  insolvent 
estate,  who  was  also  one  of  the  heirs,  ad- 
vanced money  in  paying  claims  which  wen 
charges  on  the  realty,  and  likewise  personal 
obligations  of  the  intestate,  he  was  also  en- 
titled to  a  pro  rata  allowance  for  his  pay- 
ments so  far  as  they  were  payment  of  a  per- 
sonal obligation.  Therefore,  creditors  who 
loaned  the  administrator  the  money  so  ad- 
vanced, under  agreement  that  it  was  to  be 
used  in  paving  claims  against  the  estate, 
were  not  entitle. I  to  be  subrogated  to  the 
rights  of  those  creditors  whose  liens  had  been 
discharged. — Ibid. 

Where  a  creditor  of  an  estate  advanced 
money  to  the  administrator  to  pay  off  cer- 
tain claims,  the  creditor  was  not  entitled 
to  reimbursement  from  the  estate  as  to  a 
portion  of  the  sum  advanced,  which  the 
administrator  used  for  individual  purposes, 
though  the  agreement  was  that  it  was  all  to 
be  used  for  the  estate. — Ibid. 

A  creditor  of  an  estate  advanced  money 
to  an  administrator  under  agreement  that 
it  should  be  used  in  payment  of  claims 
against  the  estate,  and  the  money  was  mixed 
with  other  funds,  from  which  the  adminis- 
trator paid  some  individual  claims.  HELD, 
that  in  determining  the  rights  of  the  credi- 
tor as  against  the  estate  for  the  money  ad- 
vanced, it  was  to  be  treated  as  a  trust  fund, 
and  it  would  be  assumed  that  the  payment 
of  individual  claims  was  from  individual 
funds. — Ibid. 

14.  Proceedings  on  Bill  for  Instructions. 

Upon  a  bill  by  executors  and  trustees  for 
instructions,  the  action  of  the  court  should 
be  confined  to  instructions  as  to  present  duty 
or  to  duty  likely  to  arise  under  present  con- 
ditions.—Stewart  vs.  Stewart,  16  Dick.  2o. 

Where  a  substituted  administrator  with 
the  will  annexed  seeks  an  accounting  of  the 
personal  estate  of  testator  from  the  executors 
of  a  deceased  executrix  of  said  will,  and  it 
appears  that  upon  the  true  construction  of 


the  will  there  was  an  intere  I  in  aid  personal 
estate  vested  therebyin  a  deceased  daughter 
of  testator,  of  whom  there  i-  qo  representa- 
tive made  party,  and  it  further  appears  in 
the  ea-e  that  upon  the  death  of  the  daughter 

her  interest   became  vested  in  the  executrix 

from  whose  executors  the  accounting  is 
sought,  a  case  for  decree  is  not  disclosed. — 
Hoagland  vs.  Cooper,  20  Dick  408. 

15.  Limitation  of  Actions. 

Though  an  executor  is  made  trustee  by  a 
provision  in  the  will  giving  him  power  to  -ell 
and  take  charge  of  the  real  estate,  a  suit 
merely  to  foreclose  a  mortgage  thereon  is 
not  within  Pamph.  L.,  1898,  p.  738,  sec.  65, 
providing  that  to  enable  executors  or  ad- 
ministrators  to  examine  into  the  condition 
of  the  estate  and  ascertain  the  amount  and 
value  thereof,  and  the  debts  to  be  paid  there- 
from, no  action  shall  be  brought  against 
them  within  six  months  after  granting  of 
probate  to  an  executor,  or  letters  of  ad- 
ministration to  an  administrator. — Ayres  vs. 
Shepherd,  19  Dick.  166. 

16.  Estoppel  in  General. 

The  administratrix  of  a  deceased  assignee 
of" a  mortgage  is  not  estopped  to  set  up  the 
existence  of  the  mortgag  ;,  where  the  assign- 
or obtained  possession  of  it  from  her  by 
false  representations  as  to  his  right  to  it 
and  purpose  in  obtaining  it,  and  then 
caused  it  to  be  canceled  of  record  and  gave 
a  new  mortgage  on  the  lands.— Higgins  vs. 
Jamesburg  Mutual  B.  and  L.  Association,  1 
Rob.  525. 

Complainant,  administrator  of  ML,  sued  to 
enjoin  defendant  from  collecting  the  rentals 
of  pianos  or  interfering  with  complainant's 
collection  thereof.  M.  had  rented  the  pianos 
and  then  assigned  the  leases  to  defendant, 
either  as  collateral  for  debts  or  because 
defendant  owned  the  pianos.  A  certain 
percentage  of  the  amount  collected  on  the 
leases  was  to  be  allowed  M.  Defendant 
employed  M.  to  collect  the  rentals,  but  no 
continuing  contract  obliging  him  to  continue 
to  employ  M.'s  administrator  to  make  the 
collection  was  shi  >wn.  Defendant  was  finan- 
cially responsible.  HELD,  that  the  de- 
fendant's right  to  make  the  collection  was 
not  taken  away  by  the  fact  that  M.  had,  or 
that  complainant  as  Iris  administrator  had, 
a  right  to  a  commission  on  the  amount  col- 
lected, so  that  a  preliminary  injunction,  as 
a  prerequisite  to  which  complainant  must 
show  that  his  right  was  reasonably  certain, 
and  that  if  the  restraint  was  not  granted  his 
injury  would  be  irreparable,  would  be  demed. 
— Ivins  vs.  Jacob,  1  Rob.  387. 

Where  the  president  and  cashier  of  a  trust 
company  embarked  in  a  partnership  under- 
taking with  an  executor,  who  executed  a 
mortgage  to  the  trust  company  on  property 
of  the  estate,  the  proceeds  being  used  in 
the '  partnership  venture,   and  not  for  the 
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benefit  of  the  estate,  the  knowledge  of  the 
president  and  cashier  of  the  trust  company 
of  the  fraudulent  misapplication  of  the  sum 
realized  by  the  mortgage  was  not  imputable 
to  the  trust  company,  and  the  mortgage  was 
enforceable  in  its  hand. — Camden  Safe  De- 
posit and  Trust  Co.  vs.  Lord,  1  Rob.  489. 

17.  To  Permit  Use  of  Trust  Funds. 

Any  jurisdiction  of  the  court  of  chancery, 
otherwise  than  under  Pamph.  L.,  1897,  p. 
190,  to  permit  the  use  of  trust  funds  for  the 
erection  of  a  building  on  lands  also  held  in 
trust  by  the  trustee,  cannot  be  exercised 
on  a  petition,  but  only  on  a  bill. — In  re 
Miller,  1  Rob.  431. 

A  trustee  should  not  be  permitted  to  use 
trust  funds,  pursuant  to  the  above  cited 
statute,  to  erect  a  building  on  lands  held  by 
him  in  trust,  where  the  proof  leaves  it  doubt- 
ful whether  it  will  be  beneficial  to  the  trust. 
—Ibid. 

The  act  of  April  9th,  1897,  "empowering 
executors  and  trustees  holding  land  and  real 
estate  in  trust  to  improve  the  same  and  erect 
buildings  thereon"  (Pamph.  L.,  1897,  p. 
190),  does  not  apply  where  lands  are  devised 
to  one  for  life,  with  the  remainder  to  his 
children. — In  re  Arnot,  1  Rob.  434. 

Nor  does  the  act  apply  in  a  case  where  all 
the  buildings  on  the  premises  have  been 
destroyed  by  fire. — Ibid. 

Nor  does  the  act  authorize  an  executor 
to  use  trust  funds  to  erect  buildings  on  real 
estate,  acquired  by  him  as  executor,  with 
funds  of  the  estate. — Ibid. 

18.  Assignment  of  Right. 

The  statute  concerning  executors  and 
the  administration  of  intestates'  estates, 
which  preserves  to  the  executor  or  adminis- 
trator of  a  decedent's  estate  a  right  of  action 
for  a  trespass  to  the  person  of  the  latter, 
occurring  during  his  lifetime,  does  not  trans- 
pose such  a  right  of  action  into  a  property 
right,  and  so  render  it  assignable  by  the 
party  injured. — Weller  vs.  Jersey  City,  &c, 
Street  Railway  Co.,  2  Rob.  659. 

19.  Jurisdiction  of  Orphans  Court. 

Upon  an  application  to  an  orphans  court 
by  administrator  cum  testamento  annexo 
for  the  approval  of  a  sale  of  testator's  lands, 
made  by  him  under  the  provisions  of  the 

"Supplement  to  an  act  entitled  'An  act 
concerning  executors  and  the  administra- 
tion of  intestates'  estates'  (Revision),  ap- 
proved March  twenty-seventh,  one  thousand 
eight  hundred  and  seventy-four,  regulating 
the  sale  of  lands  by  administrators  with  the 
will  annexed,  anfl  defining  their  power," 
which  supplement  was  approved  April  6th, 
18S8  (Gen.  Stat,,  p.  1429),  the  court  may 
not  consider  or  adjudicate  upon  a  claim 
thai  tlic  lands  descended  to  testator's  heirs 


at  law  or  were  specifically  devised  by  his 
will  and  were  not  within  the  power  of  sale 
conferred  by  the  will. — In  re  William  S. 
Devine,  17  Dick.  703. 

But  the  administrator  applying  for  ap- 
proval of  his  sale  of  testator's  lands  must 
establish  by  proof  his  right  to  act  as  ad- 
ministrator cum  testamento  annexo  in  this 
state  in  order  to  give  jurisdiction  to  the 
orphans  court. — Ibid. 

A  note  payable  to  an  intestate  had  been 
inventoried  as  an  asset  of  her  estate.  A 
person,  not  a  party  to  the  note,  by  petition 
to  the  orphans  court,  asked  an  order  direct- 
ing the  administrator  to  deliver  the  note  to 
him.  On  an  order  to  show  cause,  petition- 
er's proofs  tended  to  show  that  the  note  took 
the  place  of  a  previous  note  made  by  the 
same  maker  to  a  person  previously  deceased, 
which  petitioner  claimed  had  been  given  by 
her  to  the  intestate  for  life  and  on  her  death 
to  petitioner.  HELD,  that  the  orphans 
court  properly  refused  the  order  sought.  (1) 
Because  there  was  no  sufficient  proof  of  the 
gift  which  petitioner  claimed,  and  (2)  be- 
cause if  sufficient  proof  had  been  made  the 
court  had  no  jurisdiction  to  determine  the 
equitable  ownership  in  the  absence  of  par- 
ties who  might  contest  that  claim. — In  re 
Ferdon,  3  Rob.  762. 


II.  DECREE  BARRING  CREDITORS. 
1.  Set=off. 

The  bar  created  by  a  decree  made  upon 
proceedings  to  limit  creditors  of  deceased 
persons,  applies  to  debts  and  demands  al- 
leged by  way  of  set-off. — Emson  vs.  Allen, 
33  Vr.  491. 

2.  Extent  and  Effect  of. 

The  remedies  given  by  section  66  of  the 
Orphans  Court  act  and  by  the  supplement 
to  that  act,  approved  May  9th,  1889,  can  be 
enforced  at  law  only  after  the  estate  of  the 
decedent  has  been  settled  before  the  orphans 
court,  the  ordinary,  or  the  court  of  chancery. 
—Emson  vs.  Allen,  33  Vr.  491. 

In  a  suit  against  an  administrator,  an  ac- 
count, containing  items  of  money  lent  or  to 
be  paid  for  the  decedent,  made  up  from  the 
plaintiff's  own  memoranda,  is  not  legally 
evidential  in  the  plaintiff's  behalf. — Hauser 
vs-.  Leviness,  33  Vr.  518. 

A  decree  of  the  orphans  court  to  bar 
creditors,  founded  on  a  rule  limiting  the 
time  for  creditors  to  present  claims,  under 
section  70  of  the  Orphans  Court  act  (Pamph. 
L.,  1898,  p.  741),  will  be  enforced  against 
creditors,  notwithstanding  that  the  execu- 
tor has  personal  assets  of  the  testator  in  his 
hands. — Cunningham  vs.  Stanford,  Execu- 
trix, 04  Vr.  9. 
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A  .line.'  of  a  surrogate  barring  claims 
against  decedent's  estate  having  been 
pleaded  in  defence  of  an  action  at  law  on  a 
claim  against  the  estate,  the  creditor  may 
maintain  a  suit  in  equity  to  restrain  selling 
up  or  proving  such  defence  by  showing  that 
the  claim  had  been  presented  ami  tin- 
verification  waived  before  the  decree  was 
made. — Seymour  vs.  Goodwin,  2  Rob.  189. 
A.  3  Id.  833. 

3.  Proceedings  on  Petition  for  Relief. 

Where  a  testator  held  land  subject  to  a 
mortgage,  and  the  mortgage  is  not  fore- 
closed until  after  the  time  for  presenting 
claims  to  the  executors  has  expired  and  a 
decree  barring  creditors  has  been  taken,  the 
claim  may  still  be  maintained,  as  before 
foreclosure  it  is  contingent  ami  not  pre- 
sentable to  the  executors. — Field  vs.  Thistle, 
13  Dick.  339.     A.  15  Id.  444. 

When  an  administrator  has  neglected  to 
make  a  final  settlement  of  his  accounts 
within  one  year  after  the  granting  of  letters 
oi  administration,  any  creditor  of  the  estate, 

Whose  debt  or  demand  is  barred  by  a  decree 

of  the  orphans  court,  may  present  a  pet  it  ion 
lor  relief  to  that  court,  pursuant  to  section 
80  of  the  Orphans  Court  act  (Pamph.  L., 
1898,  p.  743);  thereupon!!  becomes  the  duty 

of  the  court  to  investigate  the  circumstance, 
of  the  case  and  the  condition  of  the  estate, 
and  if  it  be  made  to  appear  that  such  delay 
was  unreasonable  and  without  sufficient 
cause,  the  court  may,  by  decree,  give  the 
creditor  relief  against  any  assets  in  the 
hands  of  the  administrator,  in  the  way  pro- 
vided bv  the  statute. — Equitable  Society  vs. 
Chesley,  19  Dick.  348. 

And  when  such  petitioning  creditor  has 
brought  himself  within  the  terms  of  said  sec- 
tion of  the  Orphans  Court  act.  he  may  law- 
fully file  exceptions  to  the  final  account  of 
the  administrator,  which,  if  established, 
would  enhance  the  amount  of  assets  in  the 
hands  of  such  officer. — Ibid. 

As  against  the  right  of  the  petitioner  to 
t  he  relief  thus  established,  the  administrator 
cannot  crave  allowance  for  moneys  paid  to 
liquidate  the  claim  of  another  creditor,  that 
was  also  barred  by  the  decree.  While, 
under  section  68  of  the  Orphans  Court  act. 
the  court  or  surrogate  is  enjoined  to  allow- 
to  the  accountant  for  the  payment  of  all 
lawful  claims  presented  within  the  time 
limited  by  the  rule  to  bar,  if  there  be  suffi- 
cient of  the  estate  to  pay  such  debts  of 
equal  degree  in  full,  the  administrator  can- 
not, before  final  settlement,  to  the  detriment 
of  such  petitioning  creditor,  pay  the  claim 
of  a  creditor  barred  by  such  decree,  without 
the  order  or  direction  of  the  court. — Ibid. 

4.  Collateral  Attack. 

A  decree  of  a  surrogate  barring  claims 
against    a     decedent's     estate    cannot    be 


attacked  collaterally. — Seymour  vs.  Good- 
win, 2  Rob.  189.     -i  3  Id.  833. 


111.  POWERS. 
1.  To  Sell  and  Create  Easements. 

Executors  in  selling  land  under  a  genera' 
power  in  a  will  may  divide  it  into  lots  and 
lay  out  sheets  through  it  and  thus  create 
easements  of  a  right  of  way  in  the  several 
purchasers,  if  the  estate  will  l><-  benefited 
by  such  a  di-po-iiem  ol  the  property. — 
Hohokusvs.  Em-  Railroad  Co  .  36Vr.353. 

Deeds  made  by  executors  under  a  power 
of  sale  in  a  will  for  lots  with  a  description 
by  boundaries  on  such  streets,  will  create  in 
purchasers  an  easement  of  the  right  to  use 
i  In-  streets. — Ibid. 

2.  Over  Leasehold  Estates. 

The  defendant  made  a  lease  to  om-  An- 
tonio Giannetti,  the  husband  of  the  plaintiff, 
who  died  June  8th,  1898.  The  lease  con- 
tained  a  demise  for  the  term  of  ten  years, 
with  a  covenant  that  the  lessor  would  supply 
the  Lessee  with  water  power  to  the  extent 
of  twenty  horse  power  at  all  times  during 
the  twenty-four  hours  of  every  day,  unless 
prevented  from  so  doing  by  unavoidable 
accident.  This  action  is  brought  by  the 
plaintiff,  the  widow  of  Antonio  Giannetti, 
to  recover  "damages  for  the  breach  of  this 
covenant.  The  trial  resulted  in  a  verdict 
for  the  plaintiff.  The  deceased  left  a  will 
bearing  date  October  2.3d,  1897,  which  con- 
tained the  following  clause:  "I  give,  devise 
and  bequeath  to  my  beloved  wife,  Marie 
Legay  Giannetti,  all  my  estate,  whether  real, 
personal  or  mixed,  and  wheresoever  the 
same  may  In-  situated,  to  have  and  to  hold 
the  same  for  her  own  use  and  benefit  abso- 
lutely." By  this  will  Marie  Legay  Giannetti 
was  also  made  executrix.  By  an  instrument 
under  her  hand  and  seal  as  executrix,  bear- 
ing date  January  20th,  1S99,  she  transferred 
to  herself  all  the  right,  title,  interest  and 
estate  which  the  deceased  had  in  the  lease 
in  question.  The  right  of  the  plaintiff  to 
maintain  this  action  was  made  a  matter  of 
exception  at  the  trial.  HELD,  that  by  the 
will  the  leasehold  estate  passed  to  the  widow- 
immediately  on  the  death  of  the  testator. 
The  assignment  by  the  plaintiff  as  executrix 
to  herself  simply  expressed  the  consent  of 
the  executrix  that  the  property  should  be 
taken  under  the  will. — Giannetti  vs.  Smith, 
37  Vr.  M74.     .4.  3S  Id.  6S7. 

3.  To  Bar  Operation  of  Statute 
of  Limitation. 

The  acknowledgment,  by  a  sole  executor, 
of  the  existence  of  a  debt  due  from  the  estate 
of  his  testator,  and  a  promise  to  pay  it.  will 
bar  the  operation  of  the  statute  of  limitations 
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provided  such  acknowledgment  and  promises 
are  in  writing. — Hewes  vs.  Hurff,  40  Vr.  263. 

4.  In  General. 

An  executor  derives  his  power  from  the 
will,  and  not  from  its  probate.  He  may  dis- 
pose of  the  property  of  the  testator  before 
probate. — Thiefes  vs.  Mason,  10  Dick.  456. 

An  executor  under  a  will  which  gives  him 
a  power  to  sell  personalty  and  a  power  to 
mortgage  and  sell  realty  has  no  power  to 
pledge  the  estate  to  carry  on  a  partnership, 
nor  has  he  power  to  borrow  money  for  the 
purpose  of  improving  the  real  estate  of  his 
decedent's  estate. — Shipman  vs.  Lord,  13 
Dick.  381. 

Executors  to  whom  is  given  no  estate,  but 
only  a  mere  power  to  sell  lands  after  a  cer- 
tain time,  upon  the  failure  of  a  certain  per- 
son to  purchase,  have  no  authority  to  con- 
tract to  charge  the  property  with  the  ex- 
pense of  repairs. — Ashby  vs.  Ashby,  14  Dick. 
547. 

The  will  having  merely  given  the  executor 
ami  executrix  power  to  sell  or  dispose  of  the 
real  estate,  a  mortgage  thereof  by  the  widow 
alone  was  invalid,  since  a  power  to  dispose 
does  not  include  a  power  to  mortgage,  and 
the  mortgage  could  not  be  set  up  to  prevent 
partition  by  the  heirs. — Dubois  vs.  Van 
Valen,  16  Dick.  331. 

Where  testator  gave  all  his  propert.v  to 
his  widow  for  her  use,  so  long  as  she  re- 
mained his  widow,  but,  on  her  marrying, 
the  property  to  be  divided  among  his  chil- 
dren, with  power  in  Iris  executors,  of  whom 
tin-  widow  was  one,  to  sell  the  real  estate,  if 
the  widow's  necessities  required  it,  for  the 
benefit  of  the  children,  and  stating  that  the 
omission  to  give  any  of  his  children  any- 
thing was  intentional,  the  widow  took  only 
a  life  estate,  while  the  children  took  a  vested 
interest- — Ibid. 

Where  a  will  gave  the  executors,  of  whom 
testator's  widow  was  one,  power  to  sell  or 
dispose  of  the  real  estate,  if  the  widow's 
necessities  required  it,  for  the  use  and  benefit 
of  the  children,  a  mortgage  executed  by  the 
widow  alone,  the  other  executor  being  alive, 
is  invalid,  and  cannot  be  set  up  to  prevent 
partition  by  testator's  children  on  the 
widow's  death,  she  having  had  a  life  estate. 
—Ibid. 

Where  testator's  will  made  his  wife 
executrix  and  life  tenant,  giving  her  power 
to  sell  property  when  advantageous,  and 
reinvest  the  proceeds,  the  income  to  be 
hers,  and  she  agreed  with  C.  to  make  a  con- 
veyance to  him,  without  consideration,  to 
enable  him  to  raise  money  by  mortgaging 
the  land  conveyed,  which  was  thereafter 
to  be  reconveyed  to  her,  and  such  agree- 
ment was  carried  out,  and  C.  conveyed  to 
D.,  who  gave  C.  a  mortgage,  and  then  con- 
veyed the  property  to  the  executrix,   the 


deeds  and  mortgages  were  void  so  far  as 
they  conveyed  anything  beyond  the  life 
estate  of  the  widow. — Dougherty  vs.  Con- 
nolly, 16  Dick.  421. 

Where  a  will  definitely  expresses  a  gift  of 
a  life  estate  to  executors  for  certain  pur- 
poses named  in  the  will,  and  adds  thereto 
a  power  for  other  purposes,  the  estate  and 
the  power  being  adequate  to  carry  into 
effect  the  intent  of  the  testator,  there  is  no 
occasion  so  to  construe  the  will  as  to  raise 
an  implied  estate  in  fee  simple  in  the  execu- 
tors.— Chambers  vs.  Sharp,  16  Dick.  253. 

Where  no  express  power  to  sell  lands  is 
given  in  a  will  to  the  executor,  such  power 
will  not  arise  by  implication,  unless  the  im- 
plication is  clear  from  the  terms  of  the  entire 
will,  and  it  must  be  found  that  some  duty 
has  been  imposed  by  the  testator  upon  the 
executor,  which  necessarily  carries  with  it 
a  power  of  sale,  in  order  to  enable  him  to 
perform  the  duty. — Chandler  vs.  Thompson, 
17  Dick.  723. 

The  executor's  deed  recited  as  his  author- 
ity to  sell  a  power  given  him  in  the  will  to 
"sell  and  dispose  of  any  of  the  'securities'  " 
the  testator  might  hold  at  his  death.  This 
power  to  sell  securities  did  not  authorize  the 
executor  to  sell  the  Westville  lands.  The 
executor's  attempted  conveyance  was  void. 
—Pratt  vs.  Worrell,  21  Dick.  194. 

The  executor's  void  deed  had  no  effect  to 
ci  invert  the  equitable  interest  of  the  legatees 
in  the  property.  He  cannot  compel  them 
to  interplead  with  the  widow's  representa- 
tives as  to  their  contesting  claims  upon  the 
purchase  money  paid  for  that  deed. — Ibid. 

The  act  entitled  "A  supplement  to  an  act 
entitled  'An  act  concerning  executors  and 
the  administration  of  intestates'  estates' 
(Revision),  approved  March  twenty-seventh, 
one  thousand  eight  hundred  and  seventy- 
four,  regulating  the  sale  of  lands  by  admin- 
istrators with  the  will  annexed,  and  defining 
their  powers,"  approved  April  6th,  1888 
(Gen.  Stat.,  p.  1429),  does  not  confer  upon 
an  administrator  with  the  will  annexed 
power  to  make  sale  of  real  estate  which  by 
the  will  was  devised  to  the  executors,  upon 
trusts  to  be  performed  by  them,  not  as  execu- 
tors, but  as  trustees. — Varick  vs.  Smith,  1 
Rob.  1. 

The  devisees  of  the  residue  of  real  estate, 
which  is  devised  subject  to  power  of  sale  by 
the  executor,  can  defeat  the  exercise  of  the 
power  by  an  election  to  take  the  land  only 
when  all  the  devisees  join  in  the  election, 
and  express  such  election  before  sale  by  the 
executors. — Cronan  vs.  Coll,  3  Rob.  694. 

5.  Over  Bond  and  Mortgage  Trans- 
ferred by  Order. 

The  transfer  of  a  bond  and  mortgage 
belonging  to  an  estate,  when  made,  in  pur- 
suance of  an  order  of  court,  by  the  executor 
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removed  by  the  court  to  a  new  executor 
appointed  in  his  place,  is  sufficient  to  con- 
vey the  equitable  title  thereto,  although  the 
transfer  was  a  mere  delivery,  without  formal 
assignment.— Daly  vs.  The  New  5fork  and 
Greenwood  Lake  Railway  Co.,  10  Dick.  595. 
A.  12  Id.  347. 


IV.  APPOINTMENT. 

I.  Of  Administrator  from  Equal 
Kinship. 

In  appointing  an  administrator  from 
several  applicants  of  the  same  degree  ot 
kin. -hip.  all  else  being  equal,  the  court  pre- 
fers the  male  to  the  female,  the  older  to  the 
younger:  but  when,  of  such  next  of  kin.  one 
'is  named  by  the  majority  in  interest  and  such 
nominee  is  not  objectionable  as  to  moral 
fitness,  integrity  and  capability,  the  court, 
though  not  bound  to  do  so,  will,  as  a  general 
rule  appoint  such  nominee. — In  re  Keller. 
24  N.  J.  L.  J.  409. 

In    appointing    an    administrator    from  | 
several   applicants  of  the  same  degree  of 
kinship,  all  else  being  equal,  an  older  will 
generally  be  preferred  to  a  younger  and  a 
male  to  a  female.— Hill's  Case,  10  Dick.  764. 

2.  Of  Executor  after  Renunciation. 

"Upon  the  death  or  renunciation  of  an 
executor,  the  right  of  a  residuary  legatee  to 
administer  is  superior  to  the  right  of  the 
next  of  kin. — Booraem's  Case,  10  Dick.  759. 

3.  Upon  Death  of  Residuary  Legatee. 

Upon  the  death  of  the  residuary  legatee, 
his  right  to  administer  passes  to  his  personal 
representatives.- — Booraem's  Case,  10  Dick. 
759. 

4-  Power  of  Orphans  Court  to  Revoke. 

An  orphans  court  cannot  revoke  its  de- 
cree appointing  an  administrator  while  an 
appeal  from  such  decree  is  pending.— Hill's 
Case,  10  Dick.  764. 


V.  RIGHTS  AND  DUTIES. 

1.  Commissions. 

Facts  in  an  accounting  construed  and  a 
proportionate  loss  in  commissions  of  the 
executors'  figures  due  to  the  decreased  value 
of  the  estate. — In  re  Booth,  26  N.  J.  L.  J.  76. 

The  expenses  incident  to  the  safe  keeping 
of  the  securities  of  the  estate  are  compen- 
sated by  the  commissions  allowed  the  admin- 
istrator.—Hartson  vs.  Elden,  13  Dick.  47S. 


Sections  128  and  129  of  the  Orphans  Court 
act  control  in  the  matter  of  awarding  com- 
missions to  executors.— Weeks  vs.  Selby,  16 
Dick.  668. 

By  the  terms  of  the  proviso  to  section  129, 
if  the  estate  excels  $50,000,  the  basis  of 
fixing  the  amount  of  commissions  to  be  al- 
lowed is  to  be  determined  by  the  "actual 
services  rendered." — Ibid. 

The  allowance  of  commission-  to  execu- 
tors will  be  made  with  reference  to  their 
'■actual  pains,  trouble  and  risk"  in  settling 
the  estate,  rather  than  in  respect  to  the 
quantum  of  the  estate. — Ibid. 

In  an  estate  over  850,000,  in  which  there 
is  no  litigation  or  difficulty  in  gathering  the 
estate  together,  and  where  the  investments 
of  the  testator  are  still  held  by  the  executor, 
except  as  changed  by  the  maturity  and  re- 
invistment,  and  the  "actual  pains,  trouble 
and  risk  in  settling  the  estate"  has  not  been 
great,  an  allowance  of  one  per  cent,  on 
SI, 197. 501. 57  of  personal  property  is  liberal 
for  the  ■•actual  services  rendered." — Ibid. 

2.  To  Pay  Costs  to  Judgment  Creditors. 

In  the  course  of  the  administration  of  a 
i  decedent's  estate,  the  administrator  gave 
notice  under  section  71,  Rev.  Orphans  Court 
I  act  (Pamph.  L.,  1898,  p.  715)  to  certain 
creditors  that  the  claims  presented  by  them 
under  the  notice  to  bar  creditors  were  dis- 
puted. Such  creditors  thereupon  brought 
suit  and  recovered  judgment.  Subsequent 
to  the  giving  of  such  notice,  but  before  the 
recovery  of  such  judgment,  the  administra- 
tor, under  sec.  109  of  said  act,  reported  to 
the  orphans  court  that  said  estate  was  in- 
solvent; and  a  decree  of  insolvency  was 
entered.  There  was  no  suggestion  that 
administrator  acted  in  bad  faith  or  without 
reason  in  disputing  the  claims.     HELD, — 

1.  That  judgment  creditors  were  not  en- 
titled to  receive  their  costs  in  full. 

2.  That  as  creditors  had  no  recourse  but 
to  bring  suit  to  establish  their  claim,  they 
were  entitled  to  a  ratable  proportion  of  the 
assets  of  the  estate  upon  the  whole  amount  of 
their  claim,  debt  and  costs.  Quaere. 
Whether  a  creditor  of  an  insolvent  estate 
whose  claim  has  been  excepted  to,  and  who 
has  the  option  of  having  the  orphans  court 
pass  upon  the  matters  in  dispute  or  to  bring 
his  suit  in  another  court,  and  elects  to  bring 
his  suit  in  such  other  court,  is  entitled  to  his 
taxed  costs  in  whole  or  in  part  ? — In  re  A\  est, 
28  N.  J.  L.  J.  236. 

3.  Rule  of  Distribution. 

Estate  for  distribution  construed.  HELD, 
that  the  next  of  kin  are  to  be  ascertained  by 
the  rule  of  the  civil  law.  They  must  be  liv- 
ing persons.  In  the  case  at  bar  first  cousins 
are  nearest  living  kin. 

Order  made  for  the  distribution  of  the 
estate  among  the  first   cousins  per  capita, 
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and  the  descendants  of  the  deceased  first 
cousins  per  stirpes. — In  re  Halsey,  28  N.  J. 
L.  J.  114. 

4.  Rule  as  to  Payments  of  Debts. 

Personal  property  is  liable,  in  the  hands  of 
executors,  for  the  payment  of  debts  before 
the  satisfaction  of  any  description  of  legacy. 
Specific  legacies  must  yield  to  this  payment. 
Lands  will  not  be  ordered  to  be  sold  to  pay 
debts,  when  it  appears  that  sufficient  per- 
sonalty came  to  the  hands  of  the  executors 
to  enable  them  to  make  such  payments. — 
Ford  vs.  Westervelt,  10  Dick.  485. 

Until  a  claim,  on  which  suit  at  law  is  pend- 
ing and  which  is  disputed,  is  established 
against  an  estate,  a  court  of  equity  will  not 
enforce  the  claim  against  a  fund  alleged  to 
be  held  by  the  executrix  in  trust  for  the  pay- 
ment of  debts. — Seymour  vs.  Goodwin,  2 
Rob.  189.     A.  3  Id.  833 

5.  To  Deposits  in  Bank. 

A  deposit  in  a  savings  bank  made  in  the 
name  of  "W.  P.  S.,  Surrogate,"  can  be 
drawn  by  the  administrator  of  W.  P.  S. — 
Scudder  vs.  Trenton  Saving  Fund  Society, 
13  Dick.  154. 

6.  Subrogation  for  Debts  Paid. 

An  executor  who  pays  a  debt  of  his 
testator  with  his  own  funds,  will  be  subro- 
gated to  the  right  of  the  creditor. — Suydam 
vs.  Voorhees,  13  Dick.  157. 

An  administrator  who  advances  money  to 
pay  claims  against  the  estate  is  entitled  to 
reimbursement  only  as  to  such  claims  as 
were  rightfully  paid. — First  National  Bank 
vs.  Thompson,  16  Dick.  188. 

Gen.  Stat.,  p.  2408  provides  that  an  ad- 
ministrator, who  in  good  faith  pays  a  just 
claim  not  presented  under  oath,  shall  be 
allowed  therefor,  or  if  the  estate  is  insolvent, 
and  such  creditor  was  paid  in  full,  the  ad- 
ministrator shall  be  allowed  a  pro  rata 
allowance.  Gen.  Stat.,  p.  2414,  sec.  250, 
empowers  the  orphans  court,  on  application 
of  a  creditor  any  time  before  distribution,  to 
extend  the  time  for  presentation  of  claims. 
HELD,  that  where  an  estate  was  thought 
to  be  solvent,  and  orders  were  made  limiting 
and  barring  creditors,  but  afterwards,  in 
partition  by  the  heirs,  the  administrator 
made  application  that  the  proceeds  be  sub- 
jected to  the  debts,  and  the  creditor  filed  a 
bill  against  both  heirs  and  administrator, 
the  administrator  was  entitled  to  a  pro  rata 
allowance  for  payment  of  debts,  not  verified 
by  oath,  made  before  the  filing  of  the  bill  — 
Ibid-  ^    .. 

7.  De  Bonis  Non. 

An  administrator  cum  testamento  annexo 
de  bonis  non  has  no  right  to  bring  a  suit  in 


chancery  against  the  original  executor  of  his 
testator  for  negligence  in  failing  to  gather  in' 
the  assets  of  said  testator. — Parker  vs. 
Stevens,  16  Dick.  163. 

When  an  executrix,  who  has  so  far  ad- 
ministered the  personal  estate  of  her  testator 
as  to  convert  it  into  money,  dies,  and  ad- 
ministration de  bonis  non  is  granted,  such 
administrator  has  no  right  to  demand  of 
the  executor  of  the  deceased  executor  that 
part  of  the  estate  converted  into  money. 
He  is  entitled  only  to  such  chattels  or  choses 
in  action  as  have  not  been  so  converted  and 
exist  as  they  were  at  the  death  of  the  first 
testator. — Roy  vs.  Squier,  16  Dick.  182. 

Such  administrator  is  not  entitled  to  call 
in  question  the  maladministration  of  his 
predecessor.  That  right  resides  in  those 
who  take  under  the  will. — Ibid. 

The  distinction  between  the  powers 
formerly  conferred  on  an  administrator  de 
bonis  non  cum  testamento  annexo  and  those 
now  conferred  on  a  substituted  administra- 
tor, under  the  provisions  of  the  supplement 
to  the  Executors  and  Administrators  act  of 
March  22d,  1901  (Pamph.  L„  1901.  p.  303), 
pointed  out. — Hoagland  vs.  Cooper,  20  Dick. 
408. 

Where  a  substituted  administrator  with 
the  will  annexed  seeks  an  accounting  of 
the  personal  estate  of  testator  from  the 
executors  of  a  deceased  executrix  of  said 
will,  and  it  appears  that  upon  the  true  con- 
struction of  the  will  there  was  an  interest 
in  said  personal  estate  vested  thereby  in  a 
deceased  daughter  of  testator,  of  whom 
there  is  no  representative  made  party,  and 
it  further  appears  in  the  case  that  upon  the 
death  of  the  daughter  her  interest  became 
vested  in  the  executrix  from  whose  executors 
the  accounting  is  sought,  a  case  for  decree  is 
not  disclosed. — Ibid. 

8.  To  Set  Aside  Income. 

An  executor  required  by  will  to  set  aside 
property  sufficient  to  produce  a  certain  in- 
come, must  set  aside  an  amount  of  property 
sufficient,  in  his  judgment,  in  view  of  present 
and  probably  future  conditions,  to  produce 
such  income. — Collins  vs.  Wardell,  18  Dick. 
371.     See  20  Id.  366. 


VI.  LIABILITY. 

1.  Mis=use  of  Trust  Fund. 

The  use  by  an  administrator  of  a  trust 
fund  for  his  own  benefit  is  to  be  judicially 
denounced  whenever  it  is  brought  to  the 
attention  of  the  court,  and  the  mere  impos- 
ing of  the  legal  rate  of  interest  for  the  period 
of  such  mis-use  will  not  satisfy  a  case  where 
the  period  has  been  made  or  enlarged  by  the 
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act  of  the  administrator,  if  the  costs  in- 
curred by  the  administrator  in  creating  or 
enlarging  such  period  arc  permitted  bo  In- 
made  a  charge  upon  the  estate.  In  such 
a  case  the  expense  incurred  by  the  adminis- 
trator, which  in  no  way  benefited  the  estate, 
Inn  aided  him  in  the  mis-use  of  the  trust 
funds,  should  be  charged  against  him. — In  re 
Danz,  26  N.  J.  L.  J.  83. 

Testator  had  standing  to  his  credit  on 
the  books  of  a  corporation  a  large  sum  as 
accumulations  of  surplus  income,  which  was 
increased  by  dividends  after  his  death.  By 
his  will  he  directed  the  payment  of  legacies 
and  annuities,  which,  if  paid,  would  neces- 
sitate the  use  of  the  fund.  The  executors 
used  part  of  the  fund  to  pay  the  annuities 
without  having  fully  paid  tile  legacies,  the 
fund  used  having  been  made  by  the  will 
subject  to  the  payment  of  the  annuities  if 
Ihe  other  income  from  the  estate  was  not 
sufficient,  which  appeared.  HELD,  that 
the  payment  of  the  annuities  was  nol  an 
improper  use  of  the  fund  which  rendered 
the  executors  as  accountants  personally 
liable  therefor,  the  annuitants  and  legatees 
being,  with  one  exception,  the  same  persi  ins. 

lute  Woolsey,  1  Rob.  574.     See  2  Id.  763. 

2.  Conversion  of  Personalty. 

An  executor  who  does  not  prove  the  will 
of  his  testator,  but  disposes  of  his  personal 
property  otherwise  than  as  directed  by 
the  will,  is  responsible  to  the  legatees  of  the 
testator  for  this  conversion,  and  his  executor 
or  administrator  is  likewise  responsible  to 
such  legatees,  but  not  to  the  administrator 
cum  testamento  annexo  of  the  first  testator. 
-  Thiefes  vs.  Mason,  10  Dick.  456. 

3.  For  Land  Wrongfully  Held. 

Where  an  executor  wrongfully  causes  land 
to  be  conveyed  to  himself,  when  he  should 
have  had  it  conveyed  to  complainants  as 
security  for  a  debt  owing  to  them,  they  can 
maintain  a  bill  in  equity  against  him  to 
charge  the  land  and  have  it  sold  to  pav  their 
debt.— Shipman  vs.  Lord,  13  Dick.  381. 

4.  For  Interest  on  Funds. 

An  administrator  cum  testamento  annexo, 
having  the  money  of  the  residuary  estate  in 
his  hands,  uninvested,  awaiting  determina- 
tion of  disputes  as  to  its  ownership,  having 
no  duty  to  invest  it,  will  not  be  surcharged 
with  interest,  when  it  appears  that  he  re- 
ceived no  profit  from  its  use,  and  was  al- 
ways ready  to  pay  it  over  as  soon  as  its 
ownership  was  settled. — Hartson  vs.  Elden, 
13  Dick.  478. 

Duty  of  executrix,  in  case  stated,  defined. 
— Bentley  vs.  Cadmus,  13  Dick.  562. 

Where  an  executor's  final  accounting  was 
delayed  by  litigation,  and  he  derived  no 
benefit  from  the  retention  of  money  held  for 


the  payment  of  a  legacy  subsequently  de- 
clared invalid,  meanwhile  making  all  re- 
quested advances  to  exceptant,  lie  is  not 
chargeable  with  interest  for  failure  t..  m  i  : 
such  money  pending  final  settlement. — 
Corles'  Case,  L6  Dick    too 

5.  Of  Former  Administrator  for  Funds. 

Under  ordinary  conditions  a  succeeding 
administrator  takes  such  goods,  &c,  of  the 
decedent  a-  may  remain  in  specie  riot  ad- 
ministered, He  has  no  right  of  action  to 
recover  those  goods,  &c,  which  the  preced- 
ing administrator  ha-  disposed  of  in  the 
course  of  his  administration,  or  to  hold  him 
t<>  account  therefor.  For  these,  the  pre- 
ceding administrator  or  his  representatives 
must  account  to  the  legatees  or  distributees 
of  tic  decedent,  ami  not  to  the  succeeding 
administrator. — Hartson  vs.  Elden,  13  Dick. 
178. 

6.  For  Neglect  to  Account. 

When  an  administrator  has  neglected  to 
make  a  final  settlement  of  hi-;  account  within 
one  year  after  administration  granted,  a 
creditor  of  the  estate  barred  by  a  decree  of 
tin-  orphans  court,  who  has  presented  a 
petition  to  the  orphans  court  praying  relief 
under  the  provisions  of  section  80  of  the  act 
entitled  "An  act  respecting  the  orphans 
court  and  relating  to  the  powers  and  duties 
of  tin-  ordinary  and  the  orphans  courts  and 
surrogates''  (Revision  of  1S98;  Pamph.  L., 
1898,  p.  715),  may  except  to  any  matter 
in  a  final  account,  which,  if  the  exceptions 
are  sustained,  will  enhance  the  assets  in  the 
hands  of  the  administrator  from  which  it 
may  obtain  the  relief  prayed  for. — Equit- 
able Life  Insurance  Society  vs.  Cheslev,  18 
Dick.  219.     See  19  Id.  348." 

If  exceptions  so  presented  are  directed  to 
payments  which  the  administrator  might 
lawfully  make,  they  cannot  be  sustained  in 
the  absence  of  proof  that  the  creditor  had 
presented  its  claim  under  oath  to  the  ad- 
ministrator, or  proof  that  the  administrator 
had  knowledge  of  the  claim  and  the  intent 
of  the  creditor  to  insist  on  its  payment  out 
of  the  estate  in  the  administrator's  hands. — 
Ibid. 

7.  After  Accounting. 

Persons  interested  in  an  estate  presented 
a  petition  to  an  orphans  court  to  open 
several  accounts  filed  by  executors  and  al- 
lowed by  the  court,  on  the  ground  that  the 
executors  had  not  charged  themselves  with 
specified  items  of  money  or  property  of  the 
deceased  for  which  they  should  have  ac- 
counted, and  an  order  requiring  the  execu- 
tors to  show  cause  why  the  accounts  should 
not  be  opened  was  made.  The  executors 
answered  the  petition  and  thereby  admitted 
that  they  had  omitted  from  the  accounts, 
by  inadvertence,  certain  of  the  items  speci- 
fied, in  the  petition,  but  set  up,  by  way  of 
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cross  petition,  that  they  had  omitted,  by 
like  inadvertence,  certain  disbursements  and 
expenses  for  which  they  should  have  been 
allowed.  An  order  to  show  cause  was  issued 
on  the  cross  petition,  and  both  orders  came 
to  hearing  together.  The  court  found  that 
the  charges  admitted,  or  proved  to  have  been 
omitted,  were  at  least  equaled  by  the  dis- 
bursements proved  to  have  been  omitted, 
and  refused  to  open  the  accounts.  On 
appeal  from  the  order  refusing.  HELD,  (1) 
although  the  executors  admitted  mistakes 
which  would  be  ground  for  the  opening  of  the 
accounts  under  section  127  of  the  Orphans 
Court  act  of  1898,  yet  that  on  the  cross 
petition  it  was  proper  practice  to  proceed 
to  investigate  whether  the  mistakes  as  to 
charges  admitted  or  proved  exceeded  the 
mistakes  as  to  allowances  for  disbursements; 
(2)  on  such  an  appeal  this  court  is  required 
to  review  not  only  questions  of  law  but 
questions  of  fact ;  (3)  in  this  case,  upon  such 
a  review,  the  decree  of  the  orphans  court  is 
not  found  to  be  erroneous. — Morris'  Case,  20 
Dick.  699. 

8.  For  Incorrect  Inventory. 

An  administrator  of  his  mother,  who  had 
died  intestate,  leaving  a  husband  and  three 
children  surviving  her,  included  in  his  in- 
ventory of  her  estate  twenty-one  shares  of 
the  stock  of  a  company,  at  its  par  value  of 
$50  per  share.  He  filed  an  account,  charg- 
ing himself  with  the  inventory  and  praying 
allowance  for  the  par  value  of  the  stock  as 
transferred  to  the  three  children.  Hcafter- 
wards  filed  an  amended  account,  by  which 
lie  played  allowance  fur  the  stock  as  errone- 
ously inventoried  as  the  property  of  the 
deceased.  Exceptions  to  both  accounts 
were  filed  by  the  husband,  questioning  the 
right  of  the  administrator  to  the  allowance 
thus  asked  and  claiming  that  he  should  be 
charged  in  his  account  with  the  stock  at  its 
real  value.  HELD,  that  upon  the  inven- 
tory and  account  the  burden  of  establishing 
that  the  stock  was  not  part  of  the  estate  of 
the  intestate  was  upon  the  administrator. — 
In  re  Bayley,  1  Rob.  566. 

9.  For  Payment  of  Legacy. 

A  legatee  whose  legacy  by  the  terms  of 
the  will  is  to  be  paid  "when  the  property  is 
disposed  of"  is  entitled  to  maintain  a  bill  to 
compel  the  executor,  to  whom  the  property 
was  devised  in  trust  for  the  execution  of  the 
will,  with  power  to  sell  at  such  time  and 
on  such  terms  as  should  seem  meet  to  him, 
to  execute  the  trust,  but  not  for  a  partition 
of  the  lands. — White  vs.  Grossman,  3  Rob. 
528. 

10.  To  Account. 

The  residue  being  personal  property. 
HELD,  that  at  the  death  of  the  son  his 
widow  became  entitled  to  one-third  of  the 
share,  and  could  compel  the  administrator 
cum  testamento  annexo  and  the  trustee  to 
account  therefor. — Throp  vs.  Throp,  3  Rob. 
530. 


II.  Individual. 

An  agreement  is  signed  by  A.  and  B.  as 
executors  of  C,  and  following  such  signa- 
tures it  is  signed  by  the  heirs  of  the  testator, 
providing,  first,  "that  we,  the  executors, 
agree  to  do  a  certain  act,"  and  secondly,  that 
"we  will  do  a  certain  other  act."  HELD, 
that  the  executors  alone  are  bound  by  the 
agreement  to  do  the  first  act. — Myers  vs. 
Metzger,  18  Dick.  780. 


VII.  GRANT  OF  LETTERS. 
1.  Who  May  Attack. 

One  who  is  neither  a  creditor,  next  of  kin 
nor  in  any  other  way  interested  in  a  dece- 
dent's estate,  may  not  question  the  effi- 
ciency of  letters  of  administration,  valid  on 
their  face. — Buecker  vs.  Carr,  15  Dick.  300. 

2.  Filing  by  Foreign  Administrator. 

The  filing  of  an  exemplified  copy  of  foreign 
letters  of  administration  under  the  act  of 
1896  (Pamph.  L.,  1S96,  p."  173,  sec.  1)  to 
enable  a  suit  to  be  prosecuted,  is  sufficient  if 
tiled  before  final  hearing. — Buecker  vs.  Carr, 
15  Dick.  300. 

Quaere.  Is  the  statute  of  1887  (Gen. 
Stat.,  p.  1429,  sec.  20)  repealed  by  the  sta- 
tute of  1 896  abo  ve  cited  ? — Ibid . 

3.  Pendente  Lite. 

Administrators  pendente  lite  may  always 
be  appointed  when  the  appointment  of  an 
executor  or  a  general  administrator  is  de- 
layed for  any  reason,  or  the  validity  of  a  will 
is  contested.  They  are  officers  of  "the  court, 
called  into  being  to  aid  the  court — in  fact, 
to  take  the  place  of  the  court — to  conserve 
the  estate  in  independent  and  disinterested 
hands  pending  litigation.  Any  party  in 
interest  may  apply  for  their  appointment, 
or  the  court  may  appoint  upon  its  own  mo- 
tion.— Davenport  vs.  Davenport,  2  Rob. 
611. 

The  rule  as  to  the  right  of  appeal  in  such 
cases  as  stated  by  Kunvon,  ordinary,  in 
Dietz,  38  N.  J.  Eq.  (11  Stew.)  483.  approved. 
—Ibid. 


VIII.  SALE  OF  LAND. 

When  executors  or  administrators,  in  ac- 
cordance with  section  85  of  the  Orphans 
Court  act  (Pamph.  L.,  1898,  p.  715),  re- 
port a  sale  to  the  orphans  court  for  confirma- 
tion, the  court  should  withhold  confirmation 
and  order  a  resale,  if  the  bid  reported  is  far 
below  the  estimated  value  of  the  property 
and  the  property  was  not  offered  for  sale 
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in  a  manner  which,  in  view  of  all  the  known 
circumstances,  seemed  likely  to  bring  the 
best  price. — Ryan  vs.  Wilson,  19  Dick.  797. 

The  act  entitled  "A  supplement  to  an  act 
entitled  'An  act  concerning  executors  and 
the  administration  of  intestates'  estate-' 
(Revision  I,  approi  ed  March  twenty-seventh, 
one  thousand  eight  hundred  and  seventy- 
four,  regulating  the  ale  of  lands  by  ad- 
ministrators with  the  will  annexed,  and 
defining  their  powers,"  approved  April  6th, 
1888  1 1  len.  Stat.,  p.  1429),  does  not  confer 
upon  an  adminisl  rator  with  the  will  anne  ced 
power  to  make  sale  of  real  estate  which  by  i 
the  will  was  devised  to  the  executors,  upon 
trusts  to  be  performed  by  them,  no1  as 
executors,  but  as  trustees. — Varick  vs. 
Smith.  1  Rob.  1. 


annually  in  the  meantime,  will  cease  tojjbe 

operative  if  default  be  made  in  such  payment 
<  >f  interest. — Colton  vs.  Salomon,  'M  Vr.  73. 


EXTORTION. 

Cross  Reference.     Criminal  Law  and 
Procedure. 

One  who  extorts  money  from  another  can- 
not set  up  in  del to  a  suil  for  th< 

extorted  that  he  acted  as  agent  and  has  paid 
ovei  'In-  monej  to  his  principal. — Bocchino 
vs.  Cook,  38  Vr.  467. 


EXECUTOR'S  DEED. 

See  Executors  and  Administrators. 


EXEMPTIONS. 

See  Execution;     Taxation. 


EXPERT. 

See  Evidence. 


EXTENSION    OF   PRINCIPAL  OF 
DEBT. 

An  extension  of  the  principal  of  a  debt. 
cm   condition  that   interest   be   paid    3<  mi- 


EXTRADITION. 

Cross  Reference.     Criminal  Law 
Procedure. 


and 


In  interstate  extradition  the  question  "f 
whether  or  not  the  person  demanded  is  a 
fugitive  from  justice  is  for  the  determination 

of  the  executive  authority  of  the  state  when 
the  demand  is  made;  and  the  issuance  of  a 
warrant  for  his  apprehension  and  removal, 
whether  such  warrant  contains  a  recital  of 
an  express  finding  to  that  effect  or  not,  is 
sufficient  evidence  of  a  determination  that 
he  is  such  a  fugitive — which  determination, 
if  reviewable  at  all  on  habeas  corpus,  will 
stand  until  overcome  bv  contrary  proof. — 
Katyuga  vs.  Cosgrove,  38  Vr.  213. 

The  certificate  of  the  executive  authority 
of  the  state  making  the  demand  to  the  effect 
that  an  indictment  certified  presents  a  crime 
cognizable  by  the  laws  of  that  state,  makes  a 
prima  facie  case  on  the  charge  of  such  a 
crime. — Ibid. 


FALSE    ARREST. 

See    False    Imprisonment;    Malicious 
Prosecution. 


FALSE  IMPRISONMENT. 

Cross  Reference.     Malicious  Prosecu= 
tion. 

The  plaintiffs  purchased  tickets  for  pas- 
sage   on    defendant's    railway    from    New 


Brunswick  to  Perth  Amboy  via  Railway,  the 
connecting   point   for   Perth   Amboy  by  a 

branch  road.  It  was  Sunday  evening,  and 
the  tickets  were  bought  after  the  agent  had 
informed  plaintiffs  that  the  last  train  left 
for  Perth  Amboy  at  nine  o'clock  and  thirty- 
six  minutes,  that  being  the  last  train  for  the 
day  going  in  that  direction.  Upon  their 
entering  the  train  the  conductor  punched 
their  tickets  and  informed  plaintiffs  that  the 
train  did  not  stop  at  Railway,  but  did  stop 
at  Metuchen,  an  intermediate  station:  that 
he  thought  they  could  make  their  train  at 
Elizabeth,  which  was  the  next  station 
beyond  Rahway.  and  the  extra  fare  would 
foe  sixteen  cents.     This  they  refused  to  pay, 
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and  the  conductor  thereupon  informed 
them  that  he  would  put  them  off  if  they  did 
not  pay.  This  was  before  reaching  Metu- 
chen.  They  did  not  alight  at  the  latter 
station  but  pursued  their  journey  to  Eliza- 
beth without  the  payment  of  the  additional 
fare,  although  the  same  was  repeatedly 
demanded,  with  threats  to  remove  them 
from  the  train  or  arrest  them  in  case  of  non- 
compliance. The  plaintiffs  knew  that  Rail- 
way was  the  connecting  point  for  their 
destination  and  had  traveled  that  route 
several  times  before.  When  the  train 
arrived  at  Elizabeth  the  conductor  again 
demanded  the  extra  fare,  and  payment 
being  again  refused,  he  ordered  the  arrest 
of  plaintiffs  by  police  officers,  under  sec- 
tions IS  and  19  of  "An  act  respecting  rail- 
roads and  canals,"  (Gen.  Stat.,  p.  2670). 
Tlie  plaintiffs  were  locked  up  for  the  night, 
and  at  the  hearing  the  next  morning  before 
a  magistrate  were  discharged,  and  thereupon 
they  sued  the  defendant  company  for  dam- 
ages for  malicious  prosecution.  Upon 
tlie  trial,  at  the  close  of  the  plaintiffs'  case, 
a  non-suit  was  granted  by  the  trial  judge. 
To  this  ruling  exception  was  taken  and  the 
same  was  brought  up  for  review  bv  writ  of 
error.     HELD,— 

1.  That  as  the  declaration  was  in  form 
one  for  malicious  prosecution,  and  did  not 
contain  a  count  for  false  imprisonment,  the 
proofs  must  show  that  the  arrest  was  made 
maliciously  and  without  probable  cause, 
and  the  evidence  failing  to  disclose  the 
latter  element  of  proof,  the  non-suit  was 
right. 

2.  That  regarding  the  action  as  one  for 
false  imprisonment,  as  it  was  treated  by  the 
trial  judge  and  by  counsel  on  the  argument, 
still  the  non-suit  must  be  sustained,  because 
it  was  the  duty  of  plaintiffs,  under  the 
law,  ti  i  have  either  left  the  train  at  Metuchen, 
and  then  looked  to  the  company  for  dam- 
ages for  the  alleged  misdirection,  or  to  have 
paid  the  additional  fare  from  Railway  to 
Elizabeth;  and  having  failed  to  do  either, 
they  became  liable  to  arrest  by  the  conduc- 
tor, under  said  statute,  for  the  offence  of 
knowingly  and  wilfully  proceeding  in  a  car- 
riage of  a  railroad  company  beyond  the 
distance  to  which  the  fare  had  been  paid, 
without  previously  paying  the  additional 
fare  for  the  additional  distance,  and  with 
intent  to  avoid  the  payment  thereof. — 
Strieker  vs.  Pennsylvania  Railroad  Co.,  31 
Vr.  230. 

Under  section  18  of  the  General  Railroad 
act  (Gen.  Stat.,  p.  2671),  it  is  unlawful  for 
anyone  to  attempt  to  travel  on  a  railroad 
train  without  having  previously  paid  his 
fare,  and  with  intent  to  avoid  payment 
thereof,  and  it  is  the  duty  of  an  employe, 
under  section  19  of  the  same  act,  to  appre- 
hend and  detain  any  such  offender  and  to 
take  him  before  a  justice  of  the  peace  and 
proceed  against  him  by  complaint.  Plain- 
tiff, being  charged  with  such  offence,  was 
given  in  charge  of  a  police  officer  by  an  em- 
ploye of  the  railroad  and  was  taken  to  the 
police  station  and  there  detained    a   con- 


siderable time  in  order  to  secure  bail  for  his 
appearance  before  a  police  justice,  and  on 
his  appearance  before  a  police  justice  the 
latter  refused  to  act,  because  he  had  no 
jurisdiction  of  the  case,  and  required  plain- 
tiff to  agree  to  appear  before  a  justice  of 
the  peace.  This  he  did,  and  after  some  sort 
of  a  trial  was  discharged;  in  an  action  for 
false  imprisonment.  HELD,  that  the  dam- 
ages of  the  plaintiff  for  the  unauthorized 
detention  in  a  police  station,  and  the  re- 
quirement to  give  bail  before  released,  and 
to  give  bail  before  an  officer  having  no 
jurisdiction,  were  circumstances  requiring 
submission  to  a  jury,  and  it  was  error  for  the 
trial  judge  to  fix  the  amount  of  such  dam- 
ages without  such  submission. — Tidey  vs. 
Erie  R.  R.  Co.,  42  Vr.  677. 

In  an  action  for  false  arrest,  it  is  not  neces- 
sary for  the  defendant  who  made  the  arrest 
to  prove  beyond  a  reasonable  doubt  that 
plaintiff  was  guilty  of  the  crime  charged. — 
Fram  vs.  Fields,  21  N.  J.  L.  J.  332. 

A  police  officer  of  the  city  of  Paterson  has 
power  to  arrest  a  disorderly  person  without 
necessarily  ha\iug  witnessed  the  offence. — 
Ibid. 


FALSE  PRETENSES. 

See  Criminal  Law  and  Procedure. 


FALSE  REPRESENTATIONS. 

See  Criminal  Law  and  Procedure; 
Frauds. 
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\\  hen  Allowed. 


2.  Executors    and    Administra= 

tors. 

3.  Mechanics  Lien  Claimant. 

4.  Witnesses. 

5.  Register  of  Prerogative  Court. 

6.  Solicitor  for  General  Services. 

III.  LIEN  OF  ATTORNEY. 

IV.  SECURITY  FOR. 

V.  ON  WHAT  CHARGEABLE. 

1.  Trust  Funds. 

2.  Testator's  Estate. 

Cross  References.    Attorney  and  Solici= 
tor;  Counsel  Fees. 


I.  WHEN  ALLOWED. 

I.  In  Error. 

Where  the  plaintiff  in  error  obtained,  in 
the  court  of  errors  and  appeals  nut  only  a 
reversal  of  the  judgment  of  the  supreme 
court,  but  also  an  affirmance  of  the  original 
judgment  of  the  trial  court,  thus  ending  the 
litigation,  lie  is  entitled  to  costs  in  the  c<  iut  t 
of  errors  and  appeals—  Stokes,  Treasurer 
vs.  Schlaeter,  37  Vr.  334. 

Form  of  execution  to  collect  costs  awarded 
by  the  court  of  errors  and  appeal-.  —  Hopper 
vs.  Smith,  43  Vr.  168. 

2.  In  Certiorari. 

If  the  cause  has  been  brought  into  the 
supreme  courl  by  certiorari,  the  question  of 
costs  there,  is  by  statute,  committed  to  the 
discretion  of  that  court,  and  application 
must  be  there  made  for  costs  on  certiorari. — 
Stokes,    Treasurer  vs.  Schlaeter,  37  Vr.  334. 

In  the  latter  cases,  the  question  of  costs  i- 
regulated  by  section  8  of  the  Certiorari  act 
(Gen.  Stat."  p.  368),  which  empowers  the 
court  on  the  hearing,  in  its  discretion,  to 
give  judgment  for  costs  in  favor  of  either 
party. — Smith  vs.  Holshauer,  39  Vr.  137. 

3.  In  Election  Cases. 

When  the  supreme  court,  on  appeal, 
reverses  the  judgment  of  the  circuit  court 
in  an  election  contest  and  orders  the  petition 
filed  to  be  dismissed,  the  appellant  is  entitled 
to  costs  in  this  court. — Darling  vs.  Murphy, 
42  Vr.  524. 

4.  On  Execution. 

Fees  incurred  by  a  sheriff,  on  an  alias  writ 
of  fieri  facias  de  bonis  et   terns,  after  satis- 


faction   of   the  judgment    debt    by    payment 

to  the  officer  holding  tie-  original  execution 
(not  the  sheriff),  are  payable  by  the  defen- 
dant in  execution,  mile--  they  an-  incurred 
after  notice  of  the  satisfaction  has  been 
given  either  to  the  sheriff  0]  to  the  plaintiff 
in  execution. —  Etieck  vs.  Steelman,  37  Vr. 
515. 

5.  On  Accounting. 

Although  complainant    was  entitled  to  an 

accounting,  no  costs  should  be  allowed  him 
ii  an  account  ordered  to  be  served  on  him 
by  defendant  should  be  found  to  be  correct, 
since,  having  been  charged  a-  a  partner, 
defendant  had  an  excuse  for  not  accounting 
a-  an  employer.-  -Cornel]  vs.  Rethrow,  15 
Dick.  251. 

6.  On  Demurrer. 

(len.  Stat.,  p.  3487,  sec  (',,  declares  that 
on  a  bill  to  quiet  title  the  court  shall  fix  and 
settle  the  right-  of  'lie  parties  in  the  lands 
in  dispute.  Hid. Il,  that  where,  on  a  lull 
to  quiet  title,  a  feigned  issue  «;i-  awarded 
to  try  the  question  of  the  legal  title  to  the 
lands,  and  after  judgment  in  favor  of  de- 
fendant.-, both  eomplainanf  and  defendants 
conveyed  all  their  interest  in  the  lands  in 
dispute  to  a  stranger  to  the  suit,  the  bill 
should  be  dismissed,  since  neither  party 
had  any  rights  in  the  lands  to  be  bound  by 
any  decree.     Under  such  a  state  of  facts 

each  party  should  pay  his  own  costs. — 
Oberon  Land  Co.  vs.  Dunn.  15  Dick.  280. 

The  provision  of  the  statute  for  the  al- 
lowance of  costs  to  a  successful  demurrant  is 
mandatory. — Canon  vs.  Ballard,  18  Dick. 
7117. 

7.  Of  Trustees. 

The  insertion,  in  a  bill  by  a  trustee  to  re- 
cover trust  property,  of  a  copy  of  a  letter 
written  by  complainant's  counsel  to  de- 
fendant before  suit,  stating  counsel's  views 
as  to  the  legal  basis  of  complainant's  claim, 
and  suggesting  an  "adjustment  without 
recourse  to  the  courts,"  is  proper  as  being 
matter  showing  that  the  defendant  was 
warned  of  his  alleged  inequitable  conduct 
previous  to  the  suit.  Such  an  allegation 
suggests  considerations  which  may  affect 
the  allowance  of  costs. — Riley  vs.  Fithian, 
19  Dick.  259.     -1.  20  id.  399.  ' 


8.  On  Specific  Performance. 

In  a  suit  to  compel  the  specific  perform- 
ance of  a  contract  to  purchase  land,  when 
the  court  found  the  title  to  be  marketable, 
but  the  evidence  in  support  thereof  was  not 
presented  by  the  vendor  to  the  vendee,  a 
very  important  part  of  it  being  obtained  by 
the  vendor  after  the  suit  was  commenced, 
costs  ought  not  to  he  allowed  to  cither  party. 
— Ba'rger  vs.  Gery,  19  Dick.  263. 
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To  Whom  Allowed  or  Chargeable. — Lien  of  Attorney. 


The  vendee  in  a  contract  for  the  sale  of 
lands  secured  various  extensions  of  time 
and  finally  failed  to  pay  certain  interest  and 
taxes,  which  he  had  promised  to  pay,  to 
secure  the  last  extension,  but  he  at  all  times 
expressed  his  desire  to  take  the  property. 
HELD,  that  he  was  entitled  to  a  decree  for 
specific  performance,  but  that  he  was  not 
entitled  to  costs,  because  of  his  delay. 
Cranwell  vs.  Clinton  Realty  Co.,  1  Rob.  540. 

9.  In  Partition. 

Where,  in  partition,  defendant  presented 
claims  which  were  overruled  and  rejected, 
such  conduct  on  her  part  causing  substan- 
tially all  the  expenses,  it  was  proper  to  charge 
the  costs  against  her,  instead  of  charging 
the  complainants  with  a  proportionate 
share  of  the  expenses. — MeMullin  vs. 
Doughty,  3  Rob.  649. 

10.  When  Both  Parties  at  Fault. 

Both  parties  being  at  fault,  costs  were  re- 
fused.—Knight  vs.  Hullinger,  13  Dick.  223. 


II.    TO  WHOM  ALLOWED  OR 
CHARGEABLE. 

I.  Foreign  Corporations. 

The  Practice  act  (Gen.  Stat,,  p.  2586.  pi. 
319)  denies  costs  to  a  plaintiff  who  does  not 
recover  above  8200,  exclusive  of  costs, 
except  while  title  to  land  comes  in  question 
or  "where  the  parties  to  a  suit  in  which  the 
amount  recovered,  exclusive  of  costs,  ex- 
ceeds $100,  do  not  reside  in  the  same  county." 
HELD,  that  the  language  quoted  is  not 
limited  to  eases  where  both  parties  reside 
in  this  state,  and  will  apply  to  a  recovery 
by  a  foreign  corporation. — Import  Co.  vs. 
Paschall,  31  Vr.  137. 

2.  Executors  and  Administrators. 

( !i  isl  s  are  not  recoverable  against  an  admin- 
istrator  prosecuting  in  the  right  of  his  in- 
testate.— Bell  vs.  Samuels,  31  Vr.  370. 

An  executor  is  personally  chargeable  with 
costs  of  litigation  instituted  against  him  by 
a  legatee  to  establish  her  fund  free  from  the 
testator's  debts,  where  his  resistance  is  not 
justified  by  any  ambiguity  in  the  will,  and  lie 
is  the  only  other  beneficiary. — Wiggins  vs. 
Wiggins,  20  Dick.  417. 

The  matter  as  to  which  complainant  ad- 
ministrator sought  redress  being  an  alleged 
injury  to  him  in  the  conduct  of  the  business 
incident  to  settlement  of  intestate's  estate, 
and  not  an  injury  to  intestate  himself  h,  his 
lifetime,  costs  would  be  allowed  against  him, 
he  being  unsuccessful. — Ivins  vs.  Jacob,  1 
Rob.  387. 


3.  Mechanics  Lien  Claimant. 

Under  "An  act  to  secure  the  payment  of 
laborers,  mechanics,  merchants,  traders  and 
persons  employed  upon  or  furnishing  ma- 
terials toward  the  performing  of  any  work 
in  public  improvements  in  cities,  towns, 
townships  and  other  municipalities  in  this 
state,"  approved  March  30th,  1892  (Gen. 
Stat.,  p.  2078),  where  there  are  divers 
claims  by  notices  filed  under  the  act,  and  one 
of  the  claimants  brings  an  action  to  enforce 
his  claim  against  the  fund,  only  such  costs 
as  are  incurred  in  litigating  the  claims 
should  be  awarded  against  the  unsuccessful 
claimant  or  claimants. — Hall  Co.  vs.  Jersey 
City,  19  Dick.  766. 

4.  Witnesses. 

A  party  in  a  cause  who  attends,  at  the 
trial  for  the  purpose  of  testifying  in  his  own 
behalf,  is  not  entitled  to  tax  against  his 
adversary  witness  fees  for  himself. — Corle 
vs.  Monkhouse,  32  Vr.  535. 

5.  Register  of  Prerogative  Court, 

The  act  entitled  "  Supplement  to  an  act 
entitled  'An  act  respecting  the  prerogative 
court  and  the  power  and  authority  of  the 
ordinary,'  approved  April  16th,"  1846," 
which  supplement  was  approved  April  18th, 
1891  (Gen.  Stat.,  p.  1032),  has  not  repealed 
or  modified  the  provisions  of  the  act  entitled 
"A  supplement  to  the  act  entitled  'An  act 
fixing  compensation  of  certain  public  officers 
of  the  state,'  approved  March  10th,  1876," 
which  supplement  was  approved  March 
10th,  1S79  (Gen.  Stat.,  p.  2960),  and  the 
further  supplement  to  the  same  act,  ap- 
proved February  16th,  1881  (Gen.  Stat., 
p.  2961),  in  respect  to  the  compensation  of 
the  register  of  the  prerogative  court,  and  the 
fees  which  the  register  receives  under  the 
first  mentioned  act  are  not  received  for  his 
own  use,  but  for  the  benefit  of  the  state. — 
State  vs.  Kelsey,  35  Vr.  1.     A.  36  Id.  680. 

6.  Solicitor  for  General  Services. 

There  is  no  authority  in  this  state  for  a 
reference  to  a  master  to  tax,  as  bit  men 
solicitor  and  client,  costs  and  charges  for 
general  services,  outside  of  the  fee  bill, 
rendered  his  client  in  a  cause. — Prout  vs 
Salyer,  21  N.  J.  L.  J.  347. 


III.   LIEN  OF  ATTORNEY. 

The  attorney  of  the  plaintiff  has  :i  ,,I,uni 
upon  the  plaintiff's  judgment  for  his  taxable 
costs  and  court,  charges,  which  is  entitled 
to  be  preferred  to  the  defendant's  righl  to 
offset  the  judgment  held  by  him  againsl  the 
plaintiff. — Pride  vs.  Smallev.  :t7  Vr.  57S. 


FEES  AND  COSTS,  IV,  V.— FENCES^ 
Security  For.— On  What  Chargeable. 


IV.  SECURITY  FOR. 

An  act  of  congress  provides  that  suits 
brought  under  it  shall  be  prosecuted  only  in 
courts  which  are  authorized  to  require 
Dioper  security  for  costs  in  case  judgment  is 
for  the  defendant.  HELD,  that  the  bring- 
ing of  an  action  under  that  statute,  in  the 
supreme  court,  is  a.  tender  by  the  plaintiff 
of  his  willingness  to  furnish  such  security, 
provided  he  is  directed  by  the  court  to  do 
so-  and  that,  under  such  circumstances,  the 
court  is  authorized  to  require  security  for 
costs  from  him.— United  States  vs.  Gnefen, 
43  Vr.  1. 


V.  ON  WHAT  CHARGEABLE. 

1.  Trust  Funds. 

As  the  deed  was  advised  by  the  defendant 
with  the  intention  of  benefiting  the  com- 
plainant, t  he  costs  of  the  suit  should  be  paid 
out  of  the  trust  fund.— Smith  vs.  Boyd,  10 
Dick.  175. 

2.  Testator's  Estate. 

Pamph.  L.,  1898,  p.  789,  sec.  197  per- 
mits t.  stator's  estate  to  be  taxed  with  the 
costs  of  the  unsuccessful  contest  of  his  will 
when  the  only  evidence  offered  by  the  con- 
t,  slants  is  that  of  the  subscribing  witnesses. 
or  there  were  reasonable  grounds  for  such 
contest.  A  testator  twenty-four  years  old, 
and  of  sound  mind,  and  who  had  resided  for 
nine  years  in  the  home  of  M.  devised  Ins 
property  to  the  daughter  of  M  Testator 
was  unmarried,  childless,  and  without 
brother  or  sister,  and  there  was  no  evidence 
of  any  undue  influence.  The  contestants 
were  aunts  of  the  testator.  HELD,  suf- 
ficient to  sustain  an  order  taxing  the  costs 
of  a  contest  of  his  will  to  the  contestants.— 
Higgins  vs.  McQuirk,  16  Dick  bl3. 


FENCES. 

ross  Reference.    Railroads. 

lie  division  of  a  fence  on  the  boundary 
line  between  two  owners  of  land,  in  accord- 
ance with  the  provisions  of  the  fourth  section 
oUne  act  of  the  legislature  relating  to  fences 
and  boundary  lines  (Gen.  Stat.,  p.  14ol), 
does  not  in  any  respect  change  the  owner- 
ship of  any  of  the  materials  of  which  the 
fence  theretofore  has  been  composed.— nt- 
manvs.  Smith,  32  Vr.  191. 

The  adjudication  of  the  township  com- 
mittee must  be,  having  regard  to  the  quan- 
tity of  fencing  and  the  conveniences  of  fenc- 
ing^ tliat  an  equal  division  shall  be  allotted 


to  each  owner,  in  such  manner  that  each 
owner  shall  take  an  equal  share  of  such 
fence  to  make  or  amend  and  maintain 
thereafter  at  his  own  expense,  and  so  that 
it  shall  be  known  to  each  owner  which  part 
thereof  is  his  own  for  the  purpose  of  making 
or  amending  and  maintaining;  and  the 
township  committee  can  exercise  no  further 
or  other  powers,  and  cannot  by  such  adjudi- 
cation of  division  or  otherwise  award  any 
damages  or  money  values  to  be  paid  either 
owner  in  order  to  equalize  such  division  — 
Ibid. 

Where  the  liability  of  a  railroad  company 
depended  upon  whether  the  fence  which 
separated  its  righl  of  way  from  the  property 

Of  the  plaintiff,  and  which  it  was  the  com- 
pany's duty  'o  maintain  and  keep  in  repair, 

had  been  out  of  repair  for  a  sufficiently  long 

lime  to  charge  the  company  with  notice, 
is  a  question  for  the  jury.— Hendnckson  vs. 
Philadelphia  and  Reading  Railroad  Co.,  39 
Vr.  242. 

By  section  32  of  the  General  Railroad  act, 
an  absolute  liability  is  imposed  on  a  corpora- 
tion organized  thereunder  for  all  damages 
to  animals  coming  on  its  tracks  by  reason 
of  failure  to  erect  such  a  fence  as  is  thereby 
required.  After  such  a  fence  has  been 
erected  it  will  be  liable  for  failure  to  main- 
tain the  fence,  when  the  failure  is  attribut- 
able to  a  neglect  of  duty  in  that  regard- 
Ibid. 

The  duty  to  maintain  such  a  fence  involves 
the  duty  of  reasonable  inspection  and  ob- 
servation to  discover  the  need  of  reparation. 
The  duty  of  inspection,  its  frequency,  &c, 
must  depend  upon  circumstances.  Proof 
of  a  recent  break,  of  which  the  company 
had  no  actual  notice,  and  which  such  in- 
spection as  reasonable  care  would  have 
required  would  not  have  disclosed,  might 
fail  to  establish  a  case  for  a  jury.— Ibid. 

But  where  the  company  permits  the  land 
adjoining  the  fence  to  be  used  in  the  conduct 
of  its  business  in  a  mode  which  imperils  the 
fence  it  is  a  question  for  a  jury  whether  the 
duty  of  inspection  does  not  require  more 
frequent  and  particular  observation,  adapted 
to  disclose  any  break  happening  from  such 
use. — Ibid. 

The  owner  of  land  in  a  city,  having 
erected  thereon  a  fence  more  than  eight 
feet  high  before  any  ordinance  had  been 
passed  prohibiting  such  fences,  is  entitled 
to  a  preliminary  injunction  restraining  the 
city  superintendent  of  buildings  (pending 
final  hearing)  from  removing  the  fence  on 
the  ground  that  it  was  erected  in  violation 
of  the  ordinance,  since  certiorari  would  not 
lie  to  review  the  mere  determination  of  the 
superintendent  of  buildings;  nor  would 
it  lie  to  review  the  ordinance  in  question 
which  applies  only  to  fences  subsequently 
erected.— Jackson  vs.  Miller,  3  Rob.  182. 


FIRE.— FIREMEN. 
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Fire.— Firemen. 


FIRE. 

See  Insurance;  Railroads. 


FIREMEN. 

Where  an  exempt  fireman  claims  to  be 
entitled  to  relief  from  the  Firemen's  Relief 
Association,  and  his  claim  has  been  adjudi- 
cated upon  by  the  trustees  of  such  associa- 
tion, the  officers  in  whom  by  statute  the 
jurisdiction  is  vested  to  consider  the  matter, 
and  the  claim  denied,  no  remedy  exists  by 
mandamus  to  revise  such  determination, 
and  it  is  not  the  office  of  such  a  writ  to  di- 
rect and  command  a  further  or  other  con- 
sideration and  adjudication  in  his  favor. — 
Vannatta  vs.  Smith,  32  Vr.  188. 

Where  one  as  an  exempt  fireman  seeks  a 
mandamus  to  restore  him  to  the  roll,  or  list 
of  members  of  a  fire  relief  association,  he 
must  show  that  the  roll  or  list  originally 
contained  his  name,  and  that  he  has  been 
dropped  from  the  roll  or  list,  or  that  he  has 
been  expelled  from  the  membership  of  such 
an  association.  Where  no  roll  ever  existed, 
or  he  has  not  by  some  action  of  the  associa- 
tion been  dropped  from  such  roll,  or  has  not 
been  expelled,  he  is  not  entitled  to  a  manda- 
mus to  restore  his  name  to  the  roll  or  restore 
him  to  such  membership. — Ibid. 

Quaere.  Where  an  exempt  fireman  as  a 
member  of  the  Firemen's  Relief  Association 
is  entitled  to  relief,  is  not  his  remedy  by  ac- 
tion at  law  for  such  dues  or  relief  as  lie  may 
be  entitled  to  receive,  and  of  which  he  has 
been  illegally  deprived? — Ibid, 

A  by-law  of  an  active  fire  or  hook  and 
ladder  company  organized  according  to  the 
general  statutes  of  this  state,  and  governed 
and  regulated  by  its  constitution  and  by- 
laws enacted  in  accordance  therewith, 
which  provide  that  any  member  of  the 
company  who  shall  be  guilty  of  an  act 
whereby  the  reputation  of  the  company 
may  be  injured,  witnessed  by  any  members 
of  said  company,  may  be  punished  by  ex- 
pulsion, has  no  reference  to  the  ordinary 
business  transactions  of  the  company  with 
its  members,  and  no  reference  whatever  to 
financial  difficulties  winch  might  arise  out 
of  such  transactions  between  the  company 
its  committees  and  the  members  thereof; 
and,  considering  the  nature  and  character 
of  such  an  organization  under  the  laws,  and 
its  purposes  and  objects,  such  a  by-law  can- 
not be  made  the  basis  of  a  summary  expul- 
sion of  a  member  by  the  company. — De  Hart 
vs.  Hook  &  Ladder  Co.,  32  Vr.  507. 

Such  a  by-law  would  only  involve  a  liabil- 
ity of  a  member  to  expulsion  when  the  act 
of  the  member,  witnessed  by  another  mem- 
ber or  members,  was  one  of  moral  turpitude, 


an  act  of  cowardice  or  neglect  in  the  per 
formance  of  the  active  duties  devolving  on- 
such  member,  or  some  criminal  act,  and  does 
not  involve  any  member  in  liability  to  ex- 
pulsion because  of  business  transactions  of 
a  financial  character  merely  between  the 
member  and  the  company,  whatever  may  be 
the  difficulties  arising  outof  the  transaction; 
such  differences  must  be  settled  by  amicable 
adjustment  or  by  an  action  or  suit  in  a  court 
of  competent  jurisdiction,  and  not  by  expel- 
ling the  member  and  thus  depriving  him 
of  his  rights  as  a  member  of  the  company. — 
Ibid. 

By  the  second  section  of  an  act  entitled 
"An  act  for  the  pensioning  of  firemen  in 
certain  cities  of  this  state"  (Pamph.  L.,  1897, 
p.  263),  it  is  enacted  that  "if  any  officer  or 
man  permanently  employed  in  any  fire  de- 
partment in  any  such  city  shall  be  fatally 
injured  while  in  the  performance  of,  or  at- 
tempting to  discharge,  his  duties,  such 
municipal  board  shall  allow  the  widow,  if 
there  be  any,  an  annual  pension  equal  to 
one-half  the  salary  received  by  such  officer 
or  man  at  the  time  of  his  death,  to  be  paid 
to  such  widow  during  her  widowhood."  A 
member  of  a  paid  fire  department  in  one  of 
such  cities,  whose  entire  time  was  devoted 
to  the  duties  of  his  office,  which  consisted  of 
work  in  the  fire  house,  upon  the  hose  and 
apparatus  and  in  fighting  fires,  was  killed 
by  falling  from  a  trolley  car  while  on  his 
way  from  the  fire  house  to  his  home  in  the 
city  during  one  of  the  hours  set  apart  by  the 
commanding  officer  for  the  taking  of  meals. 
His  widow  brought  suit  against  the  city 
under  the  above  section  to  recover  a  year's 
pension.  At  the  close  of  the  trial  the  court 
directed  a  verdict  for  defendant,  one  of  the 
grounds  being  that  the  deceased  was  not 
engaged  in  the  performance  of  his  duty 
within  the  meaning  of  the  act.  Upon  ref- 
erence to  the  first  section  of  the  act,  it 
appeared  that  a  like  pension  was  awarded 
to  a  fireman  whose  duty  required  active  ser- 
vice in  the  extinguishment  of  fires  and  who 
should  become  incapacitated  for  further 
duty  as  a  result  of  injury  received  in  the 
discharge  of,  or  attempt  to  discharge,  such 
duty.  It  was  HELD,  on  review,  that  the 
two  sections  should  be  read  together  in 
construing  the  second  section,  and  that  it 
clearly  appeared  that  the  deceased  was  not, 
at  the  time  of  his  death,  engaged  in  the  per- 
formance of  his  duties  within  the  meaning  .  if 
the  act,  and  that  there  was  no  error  in  the 
direction  of  the  verdict. — Scott  vs.  Jersey 
City,  39  Vr.  687. 

An  act  entitled  "a  further  supplement  to 
an  act  entitled  ■  \n  act  concerning  laves/ 
approved  April  14th,  1846"  (Pamph.  L., 
inns.  p.  479;  Gen.  Stat.,  p.  3313),  is  uncon- 
stitutional and  void  in  so  far  as  it  provides 
thai    "the  real  and  personal  property  of  all 

persons  enrolled  as  active  members  of  any. 

lire  company.  &C,  shall  be  exempt  from 
taxation  to  the  amount  of  $500." — Tippett 
vs.  McGrath,  Collector,  41  Vr.  110.      A.  42 

hi.  ;;:>s. 
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FIRE  INSURANCE. 

See  Insurance. 


FIREMEN'S  RELIEF  ASSOCIA- 
TION. 

See  Firemen. 


FISH  AND  FISHERIES. 

Cross    Reference.       Constitution 
Constitutional  Law. 


and 


The  state  may  grant  the  exclusive  use  of 
its  land  under  water,  but  until  such  grant  is 
made,  the  right  to  enter  and  fish  upon  it 
may  be  exercised  by  all  the  citizens  of  thc- 
state — Pothemus  vs.  Bateman.  31  Vr.  163. 

A  deed  by  the  riparian   commissioners 

under  the  act  of  March  21st,  1871,  can  be 
made  to  the  owner  of  the  ripa  only,  and 
where  the  deed  expressly  declares  that  the 
grantee  is  owner  of  the  ripa,  and  thai  it 
shall  be  void  if  he  is  not  such  owner,  a  citizen 
who  is  exercising  the  right  of  fishery  upon 
the  land  granted,  may,  in  a  suit  for  trespass. 
challenge  the  fact  that  the  grantee  is  owner 
of  the  ripa.— Ibid. 

The  deed  in  this  ease  gave  the  grantor  the 
right  to  fill  in  and  otherwise  improve  the 
land  under  water,  and  to  appropriate  it  to 
his  own  exclusive  uses.  HELD,  that  until 
the  grantee  reclaimed  the  land,  he  acquired 
no  exclusive  right  to  it,  except  so  far  as  might 
be  necessary  to  enable  him  to  make  reclama- 
tion.— Ibid! 

The  plaintiff  claimed  to  own  land  covered 
by  Swartswood  pond,  a  body  of  non-tidal 
water,  and  notified  the  defendant  not  to  fish 
in  it.  The  defendant,  disregarding  the 
notice,  fished  from  a  boat  on  two  different 
days,  in  water  that  covered  land  claimed 
bv  the  plaintiff  who  thereupon  brought  this 
action.  The  declaration  alleged  possession 
and  title  by  deed  in  the  plaintiff  and  acts  of 
trespass  by  the  defendant  in  disregard  of 
notice.  The  defendant  filed  pleas  in  both 
general  and  specific  denial  of  the  declara- 
tion, and  a  further  special  plea  setting  up 
in  bar  of  the  action  two  independent  de- 
fences, first,  that  the  public  had  been  ac- 
customed for  sixty  years  to  fish  in  the  pond, 
and  that  therefore  the  defendant  as  one  of 
the  public,  could  do  so  of  right ;  and  secondly, 
that  the  pond  had  been  stocked  with  fish 
by  the  fish  commissioners  of  the  state  of 
New  Jersey  for  twenty-five  years,  and  that 
therefore  the  defendant,  as  one  of  the  public, 


could  fish  there  of  right.  On  the  trial,  the 
plaintiff  proved  the  ease  laid  in  his  declara- 
tion and  rested  Tie-  defendant  offered  to 
prove  that  the  public  had  continuously  fished 

in  the  pond  for  sixty  years,  which  offer  was 
overruled  and  exception  taken.  The  de- 
fendant also  called  a  witness  who  testified 
to  the  stocking  of  the  pond  by  public 
authority.  This  evidence  was  then  stricken 
out.  whereupon  the  defendant  made  a 
Formal  offer  to  prove  the  allegations  of  his 
plea  in  this  particular,  which  oirer  was  over- 
ruled and  exception  taken.  The  trial  judge 
thereupon  directed  the  jury  to  find  a  verdict 
of  six  cents  for  the  plaintiff,  to  which  direc- 
tion an  exception  was  taken.     Error  was 

assigned  on  these  exceptions. 

G  to  the  firs!  special  defence  it  was 
HELD, 

1      That  since  the  defendant  had  no  license 
from  thi'  plaintiff,  whatever  right  he  could 
have  had  in  plaintiff's  close  must  ha 
by  way  of  easement,  custom  or  proscription. 

2.  That   the   right    claimed   was  not  an 

easement,  which  i-  a  privilege  without  a 
profit. 

3.  That  the  defendant  could  not  claim 
such  right  by  custom — (a)  because  a  com- 
mon law  custom,  as  distinguished  from  a 
usage  of  trade  must  be  immemorial,  which 
in  Now  Jersey  is  impossible;  (b)  because  a 
custom  laid  in  the  public  is  bad  for  universal- 
ity; and  ic)  because  a  right  to  take  profit 
from  the  land  of  another  cannot  be  acquired 
by  custom. 

'  4.  That  the  defendant,  merely  as  one  of 
the  public,  could  not  claim  such  right  by 
prescription  because  the  public  cannot 
prescribe. 

As  to  the  second  special  defence  it  was 
HELD  — 

1.  That  the  evidence  that  was  stricken 
out  and  excluded,  if  it  had  been  received, 
would  have  proved,  in  the  view  most  favor- 
able to  the  defendant,  only  that  the  state  of 
New  Jersey  had  placed  on  private  property 
certain  fish  that  the  public  might  catch  if 
members  of  the  public  could  lawfully  reach 
them. 

2.  That  the  defendant,  as  one  of  the 
public,  could  not  lawfully  reach  these  fish 
against  the  prohibition  of  the  plaintiff  wliile 
they  remained  in  his  close  unless  either  the 
common  or  the  statute  law  conferred  such 
right. 

3.  That  the  common  law  gave  no  such 
right  because  there  is  no  general  rule 
authorizing  a  member  of  the  community, 
merely  as  such,  to  invade  private  property 
in  order  to  reach  something  that  is  devoted 
to  the  public. 

4.  That  the  acts  concerning  fish  and 
game  gave  no  such  right,  for  they  do  not 
manifest  a  legislative  intent  to  legalize  what 
would  otherwise  be  trespasses  in  pursuit  of 
private  advantage,  and  if  they  did  manifest 
such  intent  would  be  to  that  extent  invalid. 
—Albright  vs.  Cartright,  35  Vr.  330. 

HELD,  that  the  plaintiff  was  entitled  to 
the  direction  that  the  jury  give  him  a  verdict 
for  nominal  damages. — Ibid. 


FIXTURES,  I. 


Criteria. 


The  right  of  fishing  in  the  fresh  water 
lakes  of  this  state  is,  prima  facie,  in  the 
owners  of  the  soil  covered  by  the  water, 
and  while  so  owned  is  private  property; 
but  it  is  quite  within  the  competency  of 
the  legislature  to  authorize  the  taking  of 
that  private  property  for  the  public  use. 
In  this  respect  the  right  of  fishing  stands 
on  the  same  basis  withot  her  private  prop- 
erty, and  is  subject  to  the  eminent  domain. 
— Albright  vs.  Sussex  County  Lake  and 
Park  Commission,  39  Vr.  523.  See  42  Id.  303. 

Under  the  act  in  question  (Pamph.  L., 
1901,  p.  333),  the  rights  of  fishery,  when  ac- 
quired by  the  public  trustees  designated  by 
the  act,  will  be  open  to  the  use  of  all  citizens, 
subject  only  to  reasonable  regulations,  to  be 
prescribed  by  the  trustees,  and  to  the  general 
laws  of  the  state  for  the  protection  of  fish. 
This  constitutes  a  public  use. — Ibid. 

Section  17  of  "An  act  to  provide  a  uni- 
form procedure  for  the  enforcement  of  all 
laws  relating  to  fish,  game  and  birds,  and  for 
the  recovery  of  penalties  for  violations 
thereof,"  approved  March  29th,  1897 
(Pamph.  L.,  p.  109),  is  unconstitutional,  be- 
cause its  object  is  not  expressed  in  the  title 
of  the  act. — Hawkins  vs.  American  Copper 
Co.,  40  Vr.  126. 

The  right  to  fish  in  an  inland  lake  of  New 
Jersey  cannot  be  separated  from  the  owner- 
ship of  the  lake  and  taken  under  the  power 
of  eminent  domain,  because — first,  the 
natural  supply  of  fish  therein,  is  so  small  as 
to  be  incapable  of  meeting  a  public  demand, 
and  second,  the  object  of  acquiring  such  a 
right  is  not  use,  which  implies  utility,  but 
mere  sport  or  pastime.  Quaere.  Is  the 
value  of  such  a  right  capable  of  estimation, 
so  that  a  compensation  may  be  awarded 
therefor  which  shall  be  just  with  respect 
both  to  the  private  owner  and  to  the  public 
purchaser? — Albright  vs.  Sussex  Countv 
Lake  &  Park  Commission,  42  Vr.  303. 


5.  Mortgagee  and  Vendee. 

6.  Mortgagor  and  Mortgagee. 

III.  REMEDIES. 

Cross  Reference.   Chattels. 


FIXTURES. 

I.  CRITERIA. 

1.  Intention  Gathered  from 
Manner  of  Annexation. 

2.  Constructive  Annexation. 

3.  General  Rule. 

II.  DETERMINATION   OF    RIGHTS 
BETWEEN. 

1.  Vendor  and  Mortgagee. 

2.  Landlord  and  Tenant. 

3.  Vendor  and  Judgment  Credi= 
tor. 

4.  Owner  and  Mortgagee. 


I.  CRITERIA. 

1.  Intention  Gathered  from  Manner  of 
Annexation. 

If  a  complete  machine,  purchasable  in  the 
market  as  such,  and  capable  of  being  used 
wherever  power  can  be  supplied,  is  placed 
in  the  owner's  machine  shop  for  use,  and  is 
not  fastened  to  the  realty,  or  is  fastened 
only  by  being  screwed  to  the  floor  so  as  to 
keep  it  steady  while  in  operation,  it  does  not 
thereby  become  part  of  the  realty. — Crane 
Iron  Works  vs.  Wilkes,  35  Vr.  193. 

Mirrors  resting  on  mantels  or  slabs  and 
secured  at  the  top  by  iron  spikes  driven  into 
the  wall,  through  which  screws  were  driven 
into  the  mirror  frames,  which  had  been 
treated  by  the  owners  both  of  the  personal 
property  and  the  realty  as  personal  property, 
are,  under  the  circumstances  of  this  case, 
held  to  be  personal  property,  although  the 
frames  were  painted  in  the  same  style  as  the 
woodwork  of  the  room. — Cranston,  Ex'r.  vs. 
Beck,  41  Vr.  145. 

Machines  purchased  by  a  corporation,  and 
adapted  to  the  business  which  it  is  organ- 
ized to  carry  on — "a  general  building  and 
wood- working  business" — and  placed  by 
it  in  its  mill,  and  fastened  to  the  building 
to  a  certain  extent  and  not  moved  about 
from  place  to  place  in  actual  use,  are  fix- 
tures.— Lee  vs.  Hubschmidt,  &c,  Co.,  10 
Dick.  623. 

An  attachment  of  ornamental  bars,  com- 
plete in  themselves  when  they  were  brought 
on  the  premises,  to  the  floor  and  wall  of  a 
saloon,  by  adjustable  screws  and  angle  and 
stay  irons,  for  the  sole  purpose  of  retaining 
them  in  their  places,  and  of  a  beer  pump 
and  accompanying  pipes  to  pump  beer  from 
a  cellar,  is  not  such  an  annexation  as  will 
convert  this  personalty  into  realty,  so  as  to 
become  an  improvement  of  the  demised 
premises. — Ames  vs.  Trenton  Brewing  Co.. 
11  Dick.  309.     .4.  12  Id.  347. 

The  fact  that  the  lessor  before  and  at  the 
time  of  the  purchase  of  these  articles,  and 
when  he  brought  them  on  the  demised 
premises,  always  treated  them  as  personalty, 
and  to  obtain  the  purchase  money  had 
agreed  to  mortgage  them  as  chattels,  and 
did  so  mortgage  them,  is  an  indication  that 
he  did  not  intend  the  articles  named  to  be- 
come part  of  the  realty. — Ibid. 


FIXTURES,  I,  II. 


Criteria. — Determination  of  Rights  Between. 


Under  a  covenant  that  "improvements 
made  on  premises  should  be  left  undis- 
turbed," the  improvements  to  be  left  must. 
be  improvements  of  the  realty  itself. — Ibid. 

To  become  such  an  improvement  the  per- 
sonalty must  be  converted  into  realty,  and 
to  be'  SO  converted  it  must  have  been 
actually  annexed  to  the  realty  with  an  in- 
tention to  make  it.  a  part  of  the  demised 
premises. — Ibid. 

Portions  of  machinery  assembled  together 
and  set  up  in  a  special  building  erected  for 
its  reception,  which  may  be  removed  with- 
out trouble  and  used  in  any  similar  mill, 
may  In.  treated  either  as  a  chattel  or  a  fix- 
ture, according  as  the  intention  of  the  par- 
ties and  the  justice  of  the  case  may  require. 
— Hudson  Trust,  &c,  Institution  vs.  Carr- 
Curran  Paper  Mills  Co.,  13  Dick.  59. 

2.  Constructive  Annexation. 

When-  fixtures  have  been  constructively 
severed  from  the  freehold,  but  theiT  physical 
annexation  is  permitted  by  the  purchaser  of 
the  realty  and  of  the  fixtures,  to  remain  un- 
disturbed, the  execution,  by  such  purchaser, 
of  a  subsequent  conveyance  of  the  realty, 
in  which  the  fixtures  are  not  referred  to  either 
by  way  of  transfer  or  of  reservation,  is  a 
constructive  re-annexation  of  the  fixtures  to 
the  freehold,  and  makes  them  a  part 
i  hereof    -Solomon  vs.  Staiger,  36  Vr.  617. 

3.  General  Rule. 

In  determining  whether  the  goods  are 
fixtures  and  part  of  the  real  estate,  the  rule 
declared  in  Feder  vs.  Van  Winkle,  8  Dick., 
Ch.  Hep.  370,  applies. — Temple  Co.  vs. 
Penn.  Mutual  Life  Ins.  Co.,  40  Vr.  36. 

To  constitute  a  fixture  there  must  be  an 
actual  (or  constructive)  annexation  of  the 
chattel  to  the  realty,  with  an  intention  of 
making  a  permanent  accession  to  the  free- 
hold, and  the  application  of  the  chattel  to 
the  use  for  which  the  realty,  in  connection 
with  which  it  is  used,  is  appropriated;  and 
in  determining  the  question  of  annexation 
more  weight  is  to  be  given  to  the  intention 
of  the  owner  than  to  the  method  adopted 
in  making  the  annexation. — Security  Trust 
Co.  vs.  Temple  Co.,  1  Rob.  514. 


II.  DETERMINATION  OF  RIGHTS 
BETWEEN. 

1.  Vendor  and  Mortgagee. 

Robinson  made  a  contract  in  writing  to 
sell  machinery  of  which  he  was  the  owner 
to  the  New  Jersey  Mill  and  Lumber  Com- 
pany. It  was  therein  agreed  that  the  title 
to  the  machinery  should  remain  in  the 
vendor  until  full  payment  of  the  purchase 


price,  and  that  it  should  not  becoE 
estate,  although  affixed  to  land,  but  should 
remain  personal  property  until  paid  for. 
The  company  affixed  tin-  machinery  to  land 
belonging  to  John  and  Amos  Palmateer 
which  it  was  in  possession  of  under  a  con- 
ti.nt  to  purchase.  The  company  having 
failed  to  perform  that  contract,  the  Pal- 
mateers  took  po>M  —inn  <if  the  lanidto  which 
the  machinery  was  affixed.  Robinson  (the 
company  having  failed  to  pay  for  the 
machinery)  brought  an  action  of  trover 
against  tin'  Palmateers therefor.     HELD, — 

1.  That,  if  the  machinery  had  beet 
to  land  to  which  the  company  had  title, 
it  would  have  retained  its  character  of 
personal  property  as  between  Robinson  and 
the  ci iinpany.  Quaere.  As  to  its  character 
if  the  company  had  mortgaged  or  conveyed 
the  land  tu  one  who  had  no  notice  of  the 
contract  between  Robinson  and  the  com- 
pany'.' 

L'.  The  Palmateers,  by  retaking  possession 
of  the  land,  acquired  no  right  to  the  ma- 
chinery as  against  Robinson,  but  occupied 
in  respect  to  it  the  same  relation  which  the 
company  had  occupied. — Palmateer  vs. 
Robinson,  31  Vr,  433. 

An  electric  generator,  weighing  fifteen 
tons,  ivsting  on  rails  on  a  wooden  platform 
on  brick  piers  built  from  thi 
of  a  building,  through  the  doors  of  which 
the  generator  may  be  taken,  leaving  the 
structure  on  which  it  rested  intact,  ready  t'  r 
the  reception  of  a  similar  generator,  is  not 
a  fixture  enabling  a  mortgagee  of  the  realty 
to  claim  it  as  against  a  vendor  claiming  title 
under  a  conditional  sale. — General  Electric 
Co.  vs.  Transit  Equipment  Co..  12  Dick.  460. 

A  switchboard,  consisting  of  a  large 
metallic  plate,  set  up  on  the  side  of  a  build- 
ing, and  affixed  by  spikes  driven  into  a  brick 
wall,  on  which  is  placed  apparatus  for  the 
distribution  of  an  electric  current,  is  not  a 
fixture  enabling  a  mortgagee  of  the  realty 
to  claim  it  as  against  a  vendor  claiming  title 
under  a  conditional  sale. — Ibid. 


2.  Landlord  and  Tenant. 

A  tenant,  having  no  contract  with  or  con- 
sent from  the  landlord,  constructed  a  back 
building  and  permanently  attached  the 
same  to  the  rear  end  of  a  house  on  the  de- 
mised premises,  in  such  a  manner  that  its 
removal  will  leave  the  original  structure 
without  any  enclosure  at  the  rear  end.  The 
original  building  and  the  added  structure 
have,  since  the  latter  was  built,  been  used 
together  for  a  hardware  store,  neither  being 
usable  for  that  purpose  without  the  other. 
At  the  time  the  back  building  was  con- 
structed, the  tenant  had  no  formed  intention 
to  make  a  permanent  addition  to  the  prem- 
ises or  to  remove  the  structure.  HELD, 
the  back  building  has  become  part  of  the 
freehold. — Fortescue  vs.  Bowler,  10  Dick. 
741. 


FIXTURES,  II. 


Determination  of  Rights  Between. 


When  a  tenant  accepts  a  lease  of  a  fully 
equipped  grist  mill  in  active  use  for  that 
purpose,  with  an  obligation  to  keep  the 
property  in  good  repair  at  his  own  cost, 
without  exception  of  wear  and  tear,  the 
elements,  or  other  cause  of  dilapidation,  and 
during  his  term  takes  the  greater  part  of  the 
equipment  out  of  the  mill,  and  so  deals  with 
it  that  it  cannot  be  restored,  and  puts  new 
machinery  in  its  place,  which  thus  becomes 
an  essential  part  of  the  mill  equipment,  and 
cannot  be  removed  without  destroying  the 
property  for  milling  purposes,  the  tenant 
will  be  restrained  from  removing  the  new 
machinery  and  thus  dismantling  the  mill. — 
Ashby  vs.  Ashby,  14  Dick.  536. 

Trade  fixtures  to  be  capable  of  removal 
by  a  tenant  must  be  additions  made  by  the 
tenant  to  the  property  of  the  landlord,  and 
not  substitutions  for  essential  parts  of  it, 
which  the  tenant  has  irrecoverably  removed. 
—Ibid. 

The  equity  of  the  owners  lies  in  their  right 
to  have  their  property,  which  was  demised 
as  an  entirety  for  a  grist  mill,  remain  in  its 
entirety  a  grist  mill,  and  in  fact  that  the 
tenant  by  the  removal  of  the  essential 
machinery  of  the  mill  and  the  substitution 
of  other  equally  essential  in  its  place,  has 
irrecoverably  made  the  latter  a  part  of  the 
mill  beyond  his  right  to  remove  it.— Ibid. 

The  equity  of  the  owners  to  prevent  the 
destruction  of  the  mill  is  not  impaired  by  the 
fact  that  the  new  machinery  is  better  than 
that  which  it  replaced,  nor  that  it  is  not  un- 
changeably fastened  to  the  freehold,  nor  by 
the  claim  that  it  was  put  in  and  might  be 
removable  as  trade  fixtures. — Ibid. 

3.  Vendor  and  Judgment  Creditor. 

Motors,  controllers  and  trolley  poles  be- 
longing to  an  equipment  company  are  not 
so  mingled  with  the  car  to  which  they  are 
attached,  belonging  to  the  railroad  company, 
as  to  preclude  the  seller  from  maintaining 
a  lien  thereon  as  against  judgment  creditors, 
where  they  are  of  standard  make,  and  their 
removal  would  leave  the  car  ready  to  receive 
other  equipments  of  similar  character. — 
General  Electric  Co.  vs.  Transit  Equipment 
Co.,  12  Dick.  460. 

4.  Owner  and  Mortgagee. 

Whenever  chattels  have  been  placed  in 
and  annexed  to  a  building  by  their  owner, 
as  a  part  of  the  means  by  which  to  carry 
out  the  purpose  for  which  the  building  was 
erected,  or  to  which  it  has  been  adapted, 
and  with  the  intention  of  permanently  in- 
creasing its  value  for  the  use  to  which  it  is 
devoted,  they  become  fixtures,  as  between 
the  owner  and  his  mortgagee. — Knicker- 
bocker Trust  Co.  vs.  Penn.  Cordage  Co.,  21 
Dick.  305. 


5.  Mortgagee  and  Vendee. 

As  between  the  mortgagee  of  real  estate 
and  the  vendee  in  a  bill  of  sale  of  "the  per- 
sonal property"  in  the  premises,  gas  logs,  gas 
chandeliers  and  window  screens,  put  in  by 
the  owner  of  the  premises,  necessary  for  the 
comfortable  use  and  enjoyment  of  the 
buildings  on  the  premises  as  summer  resi- 
dences, for  which  they  were  intended,  and 
all  attached  to  the  premises,  are  part  of  the 
real  estate. — Cunningham  vs.  Seaboard 
Realty  Co.,  1  Rob.  210. 

6.  Mortgagor  and  Mortgagee. 

To  transmute  chattels  into  realty,  it  must 
appear — first,  that  the  chattels  were  actually 
annexed  to  the  real  estate,  or  something 
appurtenant  thereto;  second,  that  they 
were  applied  to  the  use  to  which  that  part 
of  the  realty  to  which  they  were  connected 
was  appropriated ;  third,  that  they  were 
annexed  with  the  intention  to  make  a  per- 
manent accession  to  the  freehold. — -Atlantic 
Safe  Deposit  and  Trust  Co.  vs.  Atlantic  City 
Laundry  Co.,  19  Dick.  140. 

Office  furniture,  safes,  tables,  chairs, 
clocks,  desks,  small  clothes-press,  soap 
kettle,  &c.,  found  in  a  laundry  plant,  and 
none  of  which  was  in  any  way  attached  to 
the  building,  constitute  personal  and  not 
real  estate. — Ibid. 

A  mortgage  executed  by  a  laundry  com- 
pany, after  describing  the  lands  mortgaged, 
continued:  "And  all  personal  and  mixed 
estate, — and  also  all  machinery,  boilers, 
engines  and  fixtures  of  every  description." 
The  machinery  included  an  engine,  boiler 
and  shafting,  the  engine  being  bolted  to  a 
stone,  brick  or  cement  foundation;  ironing 
machines  made  of  steel  rollers,  connected 
above  to  the  shafting  by  a  pulley  and  belt 
and  connected  underneath,  as  well  as  from 
above,  with  the  boiler  by  steam  pipes;  an  , 
"annihilator,"  fastened  by  lag  screws  and 
connected  with  the  boiler  and  with  the  shaft- 
ing; washing  machines  bolted  to  the  floor 
and  connected  with  the  shafting  by  pulley 
and  belt;  and  other  laundry'  machinery 
similarly  attached.  HELD,  to  be  part  of 
the  real  estate  and  covered  by  the  mortgage, 
though  it  was  recorded  only  as  a  real  and 
not  as  a  chattel  mortgage. — Ibid. 

Chandeliers  used  for  lighting  a  building, 
though  only  screwed  on,  are  sufficiently  at- 
tached to  the  realty  to  become  fixtures. — - 
Security  Trust  Co.  vs.  Temple  Co.,  1  Rob. 
514. 

Stage  scenery,  used  in  connection  with 
stage  fittings,  which  are  a  part  of  the  realty, 
and  wjien  set  up,  fitting  into  and  held  in 
place  by  the  stage  fittings,  but,  when  not  in 
use  kept  in  a  storeroom  in  the  building 
especially  provided  therefor,  is  construe-* 
tively  annexed  to  the  realty  and  a  part 
thereof. — Ibid. 
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Remedies. 


Furniture  used  on  a  theatre  stage,  and  in 
no  way  annexed  either  physically  or  con- 
structively to  the  really,  is  nut  a  part  of  the 
realty. — Ibid. 

A  portable  sectional  dance  II ',  only  in 

place  when  an  auditorium  is  being  used  for 
dancing,  and  immediately  thereafter  re- 
moved and  stored,  i-  n..t  a  fixture. — Ibid. 

Where  different  persons  furnish  dim  renl 

articles  for  a   building,   any   right   "I'  lien  of 

one  of  them  upon  the  article  furnished  by 
him  as  against  a  prior  mortgagee  and  the 
others,  is  waived  by  his  receiving  a  bond  in 
payment,  secured  by  a  mortgage  <>n  such 
and  other  property,  made  ti>  a  trustee  to 
secure  the  different  bondholders.     Ibid. 


III.  REMEDIES. 

'I'],,'  court  of  chancery  has  jurisdiction  to 

stay  waste  by  enjoining  the  re val  of  such 

a  structure   by   the  tenant. — Fortescue  vs. 
Bowler,  LO  Dick.  741. 


FORCIBLE    ENTRY    AND   DE- 
TAINER. 

In  an  action  of  forcible  en1  ry  and  detainer 
under  the  District  Court  act,  it  is  the  duty 
of  the  clerk  to  record  the  verdict  and  of  the 
court  to  give  judgment  thereon,  and  this 
judgment  must  bea  judgment  of  restitution, 
and  the  record  failing  to  show  such  judg- 
ment, there  i-;  nothing  to  sustain  the  writ  of 

restitution. — Funkhauser  vs.  Colloty,  38  \  r 
132. 

A  writ  of  restitution  issued  on  the  sixth 
day  after  a  verdict  rendered  will  beset  aside 
for  the  reason  that  the  act  specially  provides 
that  no  writ  of  restitution  shall  issue,  until 
eight  entire  days  have  elapsed,  exclusive  of 
Sundays,  titter  the  rendition  of  the  judg- 
ment.—Ibid. 

A  married  woman  cannot  maintain  an 
action  for  forcible  entry  and  detainer 
when  it  appears  that  at  the  time  of  the  acts 
complained  of  her  husband  was  in  actual 
possession  of  the  premises  in  question. — 
Ibid. 

Certiorari  is  t  he  only  method  for  the  review 
of  proceedings  in  a  district  court  in  forcible 
entry  and  detainer  and  tenancy  cases.  The 
act  of  1902,  relative  to  appeals  from  district 
courts  to  the  supreme  court,  does  not  apply 
to  such  cases. — Johnson  vs.  Booge,  41  Vr. 
193. 


FOREIGN  CORPORATIONS. 

See  Attachments;  Conflict  of  Laws; 
Corporations;  Fees  and  Costs;  Pro= 
cess;  Receivers. 


FORECLOSURE. 

See  Mortgages. 


FORFEITURE. 

Cross  References.     Covenants;   Fran= 
chises;  Landlord  and  Tenant. 

Where  a  forfeiture  of  demised  premises 
lei  been  incurred  by  the  tenant,  the  land- 
lord cannot  enforce  it  against  such  portion 
thereof  as  he  desires  to  retake  into  his  pos- 
session and  waive  it  as  to  thi  rest  of  the 
premises.—  <  teean  <  trove  vs.  Bert  hall,  33  Vr. 
88.     See  34  Id.  312. 

A  mortgage  of  the  lease,  made  by  the 
lessee  to  secure  his  debt,  followed  by  his 
failure  to  pay  the  debt  at  maturity  and  a  sale 
oi  the  leasehold  estate  on  foreclosure  of  the 
mortgage,  is  a  transfer  of  the  estate  by  the 
lessee,  in  violation  of  a  covenant  not  to 
transfer  it.  and  a  legal  cause  of  forfeiture 
under  the  clause  first  above  set  forth. — West 
SI Railroad  Co    vs.  Wenner,  41  Vr.  233. 

Forfeitures  arc  not  favored  in  the  law,  and 
courts  are  always  prompt  to  seize  hold  of 
any  circumstances  to  indicate  an  election  to 
waive  a  forfeiture,  or  an  agreement  to  do  SO, 
on  which  the  party  has  relied  and  acted. — 
Graham  vs.  Security  Mutual  Life  Insurance 
Co..  43  Vr.  298. 

Where  a  testator  gave  his  entire  estate  to 
his  children,  subject  to  a  life  estate  in  his 
wife,  and  provided  that  if  "a  sale,  assign- 
ment or  pledge"  be  made  by  any  of  his 
children  of  their  interest,  it  should  work  a 
forfeiture  of  such  child's  interest,  a  will  of 
one  of  testator's  children,  which  took  effect 
after  his  death  and  before  the  death  of  the 
life  tenant,  disposing  of  such  cliild's  interest 
is  not  such  an  assignment  as  will  work  a 
forfeiture. — Miller  vs.  Worrall,  14  Diet-  134. 
Nee  17  Id.  776. 

A  defendant  in  foreclosure  will  not  be  al- 
lowed to  amend  his  answer  so  as  to  get  the 
benefit  of  an  inequitable  forfeiture,  based  on 
non-compliance  of  the  mortgagee,  a  foreign 
corporation,  with  the  requirements  of  the 
statutes  imposing  conditions  upon  which 
such  corporations  may  transact  any  business 
in  this  state. — Mercantile  Co-operative  Bank 
vs.  Goodspeed,  2  Rob.  395. 


FORGERY. 

See  Criminal  Law  and  Procedure. 


FRANCHISES,  I,  II  ,111,  IV. 


Grant. — Taxation. — Sale  under  Execution. — Forfeiture. 


FRANCHISES. 

I.  GRANT. 
II.  TAXATION. 

III.  SALE  UNDER  EXECUTION. 

IV.  FORFEITURE. 

Cross  Reference.     Taxation. 

I.  GRANT. 

On  the  expiration  "f  the  charter  of  a  cor- 
poration, the  corporate  existence  is  con- 
tinued by  section  53  of  "An  act  concerning 
corporations"  (Pamph.  L..  1896,  p.  277). 
for  the  purposes  therein  mentioned,  and 
consequently  upon  a  determination  in  quo 
warranto  proceedings  that  the  charter  has 
expired,  a  judgment  ousting  the  corpora- 
tion from  enjoying  the  franchise  of  corporate 
existence  should  not  be  rendered. — I  !rey,  At- 
torney-General vs.  Newark  Plank  Road  Co., 
36  Vr.  603. 

Under  our  system  of  laws,  corporate  fran- 
chises are  the  subject  of  legislative  grant 
exclusively.  When,  however,  such  fran- 
chises are  to  be  exercised  within  the  limits 
of  a  municipality,  the  legislature  frequently 
makes  the  right  to  exercise  them  to  depend 
upon  the  obtaining  of  municipal  consent  to 
do  so.  HELD,  that  by  a  declaration  in  a 
statute,  that  its  provisions  should  not  apply 
to  corporations  which  did  not  and  could  not 
exercise  "municipal  franchises,"  those  cor- 
porations wore  intended  whose  right  to 
exercise  their  franchises  was  dependent 
upon  municipal  consent. — Board  of  Asses- 
sors vs.  Plainfield  Water  Co.,  38  Vr.  357. 


II.  TAXATION. 

\  statute  imposing  taxes  upon  corporate 
franchises  contained  a  provision  that  "this 
act  shall  not  be  construed  to  apply  to" 
certain  corporations.  HELD,  that  this  was 
merely  a  legislative  declaration  that  the 
designated  corporations  should  be  exempted 
from  1  lie  operation  of  the  statute,  and  not  an 
attempt  to  restrict  the  judicial  power  to  in- 
terpret it. — Board  of  Assessors  vs.  Plainfield 
Water  Co.,  38  Vr.  357. 

A  franchise  to  maintain  and  operate  a 
Streel  railway  over  public  highways  and 
collect  tolls  from  persons  traveling  upon  it 
is  property  and  is  taxable  as  such. — Newark 
vs.  State  Board  of  Taxation,  38  Vr.  2  16. 

The  Paterson  and  Passaic  Gas  and  Electric 
Company  was  formed  March  1st,  1899,  by 


the  consolidation  and  merger  of  eight  cor- 
porations, some  of  whom  .possessed  and 
exercised  municipal  franchises  within  the 
definition  laid  down  in  State  Board  of  As- 
sessors  vs.  Plainfield  Water  Company,  38 
Vr.  357,  and  since  its  formation  the  con- 
solidated company  has  constantly  exercised 
those  franchises.  HELD,  that  the  com- 
pany  is  subject  to  taxation  under  section  4 
of  the  act  of  March  23d,  1900  (Pamph.  L.,  p. 
502),  for  the  taxation  of  franchises. — Pater- 
son and  Passaic  Gas  Co.  vs.  Board  of  As- 
sessors, 40  Vr.  116.     -4.  41  Id.  825. 

The  tax  to  be  levied  on  the  corporation 
under  that  section  is  two  per  cent,  of  its 
gross  annual  receipts  from  all  its  business, 
not  merely  two  per  cent,  of  its  receipts  from 
the  exercise  of  municipal  franchises. — Ibid. 

The  assets  of  an  insolvent  corporation  in 
the  hands  of  receivers  appointed  under  the 
provisions  of  the  Corporation  act,  constitute 
a  trust  fund  primarily  for  creditors  existent 
at  the  time  of  adjudication  of  insolvency 
and  are  not  liable  to  the  payment  of  the  state 
franchise  tax  or  imposition  assessed  after 
the  adjudication  of  insolvency  against  the 
corporate  entity,  unless  the  trust  fund  is 
more  than  sufficient  to  pay  the  creditors 
aforesaid,  or  the  franchises  be  used  by  the 
receivers  for  the  benefit  of  the  trust  fund  or 
in  performance  of  a  duty  with  reference  to 
the  franchise. — Crews  vs.  United  States  Car 
Co.,  12  Dick.  357.     See  15  Id.  514. 

A  franchise  tax  levied  by  the  state  during 
the  receivership  of  an  insolvent  corporation 
is  entitled  to  payment  in  preference  to  the 
liabilities  incurred  by  the  receivers  in  carry- 
ing on  the  business  of  the  insolvent  corpora- 
tion, but  not  to  payment  in  preference  to 
the  receiver's  allowance  and  the  expenses 
of  winding  up  the  corporation. — Chesapeake 
and  Ohio  Railway  Co.  vs.  Atlantic  Transpor- 
tation Co.,  17  Dick.  751. 


III.  SALE  UNDER  EXECUTION. 

The  corporate  franchises  of  a  corporation 
cannot  be  sold  under  a  common  law  execu- 
tion issued  upon  a  judgment  at  law  against 
a  corporation. — State  vs.  Middletown  Turn- 
pike Co.,  36  Vr.  73. 


IV.  FORFEITURE. 

( >n  the  expiration  of  the  charter  of  a  cor- 
poration,  the  corporate  existence  is  con- 
tinued by  section  53  of  "An  act  concerning 
corporations"  (Pamph. L.,  1896,  p.  277),  for 
the  purposes  therein  mentioned,  and  conse- 
quently upon  a  determination  in  quo  war- 
ranto proceedings  that  the  charter  has 
expired,  a  judgment  ousting  the  corpora- 
tion from  enjoying  the  franchise  of  corporate 
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existence  should  not  be  rendered. — Grey, 
Attorney-General  vs.  Newark  Plank  Road 
Co.,  36  Vr.  603. 

Under  these  conditions  quo  warranto  is 
the  appropriate  procedure  to  challenge  the 
right  uf  the  corporation  to  exercise  its 
franchises. — Attorney-Genera]  vs.  Ann  rican 
Tobacco  Co.,  10  Dick'.  352.     A.  11  Id  847. 

Where  a  streel  railway  corporation  lias 
expended  large  sums  of  money  and  exer- 
cised due  diligence  in  building  and  operating 
its  road,  so  as  to  comply  with  an  ordinance 

of  permission,  but  unforeseen  circumstances 

have  caused  a  delay,  which  has  occasioned 
no  pecuniary  injury  to  the  township  or  its  in- 
habitants, equity  will  interfere  ti>  restrain 
the  adoption  of  an  ordinance  by  the  town- 
ship declaring  a  forfeiture  of  the  franchise 
of  bhi  corporation  because  it  did  not  comply 
with  the  statute  of  permission,  which  pro- 
vided that  cars  should  be  running  at  a  cer- 
tain headway,  on  a  continuous  line  of  double 
tracks,  within  a  specified  time. — New  Jersey 
Street  Railway  Co.,vs.  South  Orangi  13 
Dick.  S3. 

A  summary  proceeding  under  section  I  >.">  of 
the  Corporation  act  (Pamph.  L..  1896,  p.  298), 
authorizing  an  injunction  to  prevent  an  in- 
solvent corporation  from  exercising  its 
franchises,  amounts  to  a  final  hearing  in  the 
case.  Such  a  proceeding  is  in  rem  and  fixes 
the  status  of  the  corporation  in  respect  to 
the  exercise  of  its  franchises. — Pierce  \s.  ( lid 
Dominion,  &c,  Smelting  Co.,  1  Rob.  399. 


FRATERNAL  SOCIETIES. 

Cross  References.  Associations;  Be= 
nevolent  Associations  and  Societies; 
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Where  a  fraternal  society  is  composed  of 
local  councils  formed  from  individual  mem- 
bers, state  councils,  composed  of  delegates 
from  the  local  councils,  and  a  national 
council  composed  of  delegates  from  the  state 
councils,  these  relationships  all  being  purely 
voluntary,  and  the  members  having  a  right 
to  withdraw  at  any  time,  and  the  state  and 
national  councils  are  supported  by  taxes  on 
the  individual  members,  but  neither  has  any 
power  to  enforce  the  tax,  the  tax  levied  by 
the  national  council  being  collected  by  the 
state  councils,  with  the  tax  levied  for  their 
own  support,  money  collected  by  a  state 
council  by  a  tax  levied  on  the  members 
within  its  jurisdiction  is  not  impressed  with 
a  trust  in  favor  of  the  national  council  unless 
it  was  assessed  and  collected  for  the  very 
purpose  of  meeting  the  demands  of  such 
national  council. — National  Council  vs. 
State  Council,  19  Dick.  470.     -.4.  21  Id.  429. 


Where  a  state  council  of  a  fraternal 
society  actually  collects  a  tax  on  its  mem- 
bers imposed  by  the  national  council  of  the 
order  for  its  benefit,  the  fact  that  the  officers 
who  handled  the  money  have  paid  it  out 
for  other  purposes  is  no  defence  to  an  action 
by  the  national  council  to  recover  such 
money.- — Ibid. 

In  an  action  by  a  national  council  of  a 
fraternal  society  to  recover  from  a  state 
council  of  the  order  money  collected   by  a 

per  capita  tax  on  its  members,  the  burden 

is  on  Hie  national  council  to  establish  that 
the  tax  was  assessed  and  collected  for  its 
benefit. — Ibid. 

Evidence  in  an  action  to  enforce  a  trust 
in  money  collected  by  a  state  council  of  a 
fraternal  society  on  a  per  capita  tax  of  its 
members,  claimed  by  the  national  council 
of  the  order  to  have  been  collected  for  it, 
examined,  and  HELD,  that  the  national 
council  had  failed  to  show  that  the  money 
was  collected  for  its  benefit. — Ibid. 
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I.  IN  PARTICULAR  CASES. 

1.  Contracting  Debt. 

It  is  necessary  to  the  validity  of  an  adjudi- 
cation of  fraud  in  contracting  a  debt,  by 
misrepresentation  of  the  collectibility  of 
assets — where  the  proof  is  the  alleged  ad- 
mission of  the  debtor — that  enough  details 
of  time,  circumstances  and  substance  of 
language  of  the  admission  should  be  proved 
to  establish  that  there  was  intentional  false- 
hood in  the  representation.— Liveright  vs. 
Greenhouse,  32  Vr.  150. 

2.  Procuring  Contract. 

A  contract  which  a  party  is  induced  by  a 
false  representation  to  sign  without  reading, 
and  without  a  knowledge  of  its  contents,  is 
void,  although  he  might  have  discovered 
the  fraud  by  reading  it. — Alexander  vs. 
Brogley,  33  Vr.  584. 

Where  a  party  attaches  his  signature  to 
a  contract,  otherwise  valid,  a  conclusive 
presumption  is  created,  except  as  against 
fraud,  that  the  signer  read,  understood  and 
assented  to  its  terms. — Fivey  vs.  Pennsyl- 
vania Railroad  Co.,  38  Vr.  627. 

In  an  action  for  specific  performance  of  a 
contract  for  the  sale  of  land,  it  appeared  that 
the  vendor  was  a  widow  over  seventy  years 
old;  that  the  contract  was  made,  when 
complainant  was  not  present,  at  the  office  of 
S.,  who  had  been  a  neighbor  for  thirty-five 
ye  ais,  had  done  business  for  her  husband 
and  had  advised  her  after  the  husband's 
death;  that  she  was  influenced  by  the  advice 
of  S..  who  acted  for  complainant,  to  sell  for 
$2,375;  that  S.  had  previously  tried  to  buy 
the  land,  but  was  not  willing  to  pay  $3,000, 
the  price  she  asked;  and  that  afterwards, 
but  before  the  contract  was  made,  she  wrote 
him  offering  to  take  $2,500.     HELD,  that 


the  defence  that  the  agreement  was  unfairly 
obtained  by  S.,  by  false  representations 
made  to  the  vendor  to  induce  her  to  make  it, 
was  not  sustained. — Ketcham  \  s.  Owen,  10 
Dick.  344. 

Equity  will  relieve  from  a  contract  en- 
tered into  by  a  person  under  mistake  of  his 
legal  right  where  the  other  party  to  the 
contract,  perceiving  the  mistake,  not  only 
fails  to  apprise  of  it  but  is  guilty  of  unfair 
and  deceptive  conduct  which  tends  to  con- 
firm the  mistake  and  conceal  the  truth  and 
influence  the  entry  into  the  contract  under 
the  mistake. — Clark  vs.  Clark,  10  Dick.  814. 

The  burden  of  proving  that  an  agreement 
was  induced  by  false  representations  is  on  the 
person  who  seeks  a  cancellation  thereof. — 
Moore  vs.  Baker,  20  Dick.  104. 

Equity  has  jurisdiction  to  rescind  a  con- 
tract for  fraudulent  misrepresentations  and 
to  compel  restitution  of  the  money  obtained 
thereunder. — Hubbard  vs.  International 
Mercantile  Agency,  2  Rob.  434. 

In  a  suit  in  equity  for  the  rescission  of  a 
contract  for  the  exchange  of  real  estate 
induced  by  false  representations,  proof  of 
defendant's  knowledge  of  the  falsity  of  such 
representations  when  made  is  not  required. 
— DuBois  vs.  Nugent,  3  Rob.  145. 

Where  no  rescission  of  a  contract  of  ex- 
change was  made  or  attempted  before  the 
filing  of  the  bill,  and  the  bill  was  filed  to  ob- 
tain a  rescission  of  the  contract  on  the  ground 
of  alleged  false  representations  that  the 
orchards  on  the  property  conveyed  to  com- 
plainant were  not  affected  with  the  "San 
Jose  scale"  (which  allegations  of  the  bill 
were  untrue),  and  complainant,  after  filing 
of  the  bill,  took  no  steps  to  protect  the  trees 
on  the  property  conveyed  to  her  from 
further  injury  by  such  disease,  though  with 
proper  attention  a  large  part  of  them  could 
then  have  been  saved,  and  defendant  being 
under  no  equitable  duty  to  rescind  at  the 
time  the  bill  was  filed  because  the  alleged 
representations  had  not  been  in  fact  made, 
complainant  was  barred,  by  her  negligence 
in  failing  to  protect  the  trees,  from  obtaining 
a  rescission  on  account  of  misrepresentations 
other  than  those  alleged  in  the  bill. — Ibid. 

3.  Procuring  Release. 

The  plaintiff  sued  a  railroad  company  for 
accidental  injuries  sustained  while  in  its 
employ.  The  defence  was  a  release  arising 
by  the  acceptance  of  benefits  from  a  relief 
fund  established  by  the  company  of  which 
the  plaintiff  had  become  a  member.  The 
plaintiff  replied  alleging  fraud,  the  principal 
facts  alleged  being  that  when  he  began  to 
read  the  application  the  medical  examiner 
told  him  to  sign  it,  saying  it  was  only  a 
matter  of  form  and  was  immaterial;  that 
the  association  was  a  benevolent  one  I « 'link- 
ing to  the  employes  and  sustained  by  de- 
ductions  from   the   wages   of   the   member. 
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each  month,  but  failing  to  state  that  the 
acceptance  of  benefits  for  injuries  would 
operate  as  a  release;  but  it  also  appearing 
that  the  plaintiff  knew  that  he  was  signing 
a  contract  and  that  he  could  read  and  write, 
and  that  the  agreement  in  question  was 
printed  in  plain,  legible  type  and  that  he 
was  furnished  with  a  book  containing  a  copy 
of  his  application  and  agreement  and  of  the 
regulations  of  the  relief  fund,  which  he  had 

in  his  possession  over  two  months  before  the 

accident,  at  the  close  of  the  evidence  a  ver- 
dict was  directed  for  the  defendant.  HELD, 
on  review,  that  the  proof  of  fraud  failed  and 
thai  thedirection  \\  as  not  erroneous. — Fivey 
vs.  Pennsylvania  Railroad  Co.,  38  \'r.  027. 

One  of  several  joint  creditors  may  lawfully 
enter  into  and  consummate  an  accord  and 
satisfaction  with  the  debtor  and  thus  dis- 
charge tin'  debt,  and  the  fact  that  in  making 
the  arrangement  he  is  influenced  by  kind- 
ness toward  the  debtor  is  not,  of  itself,  evi- 
dence of  fraud  to  defeat  the  transaction.-  - 
Ely  vs.  Ely,  41  \'r.  31. 

A    mortgagor    conveyed     the    mortgaged 

property  by  a  deed  containing  an  assump- 
tion clause.  This  grantee  conveyed  it  to 
another  and  the  third  to  a  fourth,  each  of 
the  deeds  containing  similar  assumption 
clauses.  The  mortgagor  became  hopelessly 
insolvent,  and.  after  notice  of  foreclosure 
suit  having  been  begun,  executed  a  release  of 
the  assumption  clause  to  his  grantee,  who  in 
turn  executed  a  release  to  his  grantee. 
These  releases  were  executed  in  pursuance 
of  an  understanding  that  all  the  assumption 
clauses  should  be  released  successively. — 
HELD,  sufficient  to  establish  fraud  in  the 
releases.— Field  vs.  Thistle,  13  Dick.  339. 
A.  15  Id.  444. 

Evidence  in  a  suit  by  a  widow  to  set  aside, 
as  procured  by  fraud,  her  release  of  all  in- 
terest in  her  husband's  estate,  examined, 
and  held  to  sustain  complainant's  conten- 
tion, and  to  show  that  the  person  perpetrat- 
ing the  fraud,  though  previously  her  agent, 
was  at  the  time  acting  for  heirs  adversely 
interested. — Mullaney  vs.  Mullanev,  20  Dick. 
384. 

4.  Purchasing  or  Selling  Stock. 

In  an  action  for  the  recovery  of  money 
paid  for  certain  shares  of  stock  purchased 
by  plaintiff  of  defendant,  the  contract  hav- 
ing been  rescinded  by  plaintiff  for  alleged 
fraud  on  the  part  of  the  defendant.  HELD, 
upon  a  review  of  the  evidence  returned  wit  h 
the  bills  of  exceptions,  that  whether  the 
shares  of  stock  in  question  were  sold  by- 
defendant  to  plaintiff,  whether  the  contract 
of  purchase  had  been  affirmed  by  the 
plaintiff,  with  knowledge  of  the  fraud,  and 
whether  plaintiff  had  rescinded  with  due 
promptness  after  discovery  of  the  fraud, 
were  disputable  questions  for  the  jury's 
decision. — Shreve  vs.  Crosby,  43  Vr.  491. 


In  view  of  the  relation  of  confidence 
existing  between  Hie  parties,  of  the  fact  that 
al  the  time  defendant's  fraud  was  discovered 

by  plaintiff  the  defendant   was  confined  to 

a  hospital  by  illtie--.  and  of  the  other  cir- 
cumstances of  the  case.  HELD,  that 
whether  a  letter  written  by  plaintiff's  re- 
presentative to  the  defendant  shortly  after 
discovery  of  the  fraud,  containing  the 
words:     I  want  to  sell  you  my  stock;  what 

will  you  give  me  for  it'.'"    should  be  treated 

as  an  affirmance  of  the  purchase,  with 
knowledge  of  the  fraud,  or  as  a  polite  inti- 
mation that  the  defendant  should  take  back 
the  stock,  and  return  the  money  because  of 
the  fraud,  was  for  the  jury's  determination. 
II.M 

A  false  statement  by  officers  of  a  corpora- 
tion, on  selling  -hares  of  it-  stock,  that  none' 
of  it  had  been  sold  foi  less  than  par.  is  a 
material  misrepresentation  authorizing  re- 
scission.— Hubbard  vs.  International  Mer- 
cantile Agency,  2  Mob.  434. 

Any  device  by  which  the  stock  ,,f  a  cor- 
poration ^passes  to  a  stockholder  a-  full  paid. 
without  payment  in  full,  either  in  cash  or 
property  purchased,  to  the  amount  of  the 
value  of  the  stock,  such  as  an  intentional 
overvaluation  of  property  on  the  under- 
standing that  a  portion  of  the  stock  issued 
-hall  l>e  returned  for  distribution  among  the 
directors  voting  for  a  purchase  of  the  pro- 
perty, without  payment  by  them,  consti- 
tutes actual  fraud  against  the  creditors  of 
the  corporation. — Easton  National  Bank  vs. 
American  Brick  A-  Tile  Co.,  3  Rob.  326. 

5.  Selling  Bonds. 

Where  a  trust  company  held  a  m,,rt<_ra'-.re 
to  secure  bonds  issued  by  a  foreign  corpora- 
tion, by  the  terms  of  which  the  bonds  were 
to  be  delivered  to  the  corporation  and  to 
the  holders  of  other  bonds,  in  exchange  for 
bonds  previously  issued,  and  the  trust 
company  was  not  required  to  sell  the  bonds, 
it  was  not  a  trustee  for  the  bondholders,  and 
hence  was  not  liable  for  the  false  representa- 
tions of  its  clerk  in  the  sale  of  part  of  the 
bonds  pledged  to  secure  a  loan  to  the  cor- 
poration while  such  clerk  was  acting  as 
agent  of  the  corporation. — Polhemus  vs. 
Holland  Trust  Co..  14  Dick.  93.  See  16  Id. 
654. 

6.  Contracting  Marriage. 

An  explicit  statement  by  a  man  about 
to  be  married  that  he  was  not  afflicted  by 
the  loathsome  disease  called  syphilis,  made 
when  it  was  his  duty  to  state  the  truth,  and 
knowingly  false,  is  such  a  fraudulent  repre- 
sentation as  affects  an  essential  of  the  mari- 
tal relation. — Crane  vs.  Crane,  17  Dick.  21. 

To  annul  a  marriage  for  a  fraudulent 
representation  inducing  the  contract,  it 
must  be  shown  that  the  fraud  affected  an 
essential  of  the  marital  relation. — Ibid. 
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The  jurisdiction  of  the  court  of  chancery 
to  decree  the  annulment  of  a  marriage  on 
the  ground  of  fraud  is  confined  to  cases  of 
fraud  which  affect  the  essentials  of  marriage, 
and  will  not  be  exercised  if  a  decree  of  an- 
nulment will  violate  public  policy. — Boehs 
vs.  Hanger,  3  Rob.  10. 

The  parties  to  this  suit  were  legally  mar- 
ried and  lived  together  as  husband  and  wife 
for  about  one  year,  when  complainant  left 
defendant  because  he  failed  to  support  her. 
Before  the  marriage  defendant  falsely  stated 
to  complainant  and  to  the  justice  of  the 
peace  who  performed  the  ceremony  that  he 
had  never  been  previously  married.  In 
fact,  he  had  been  married  previously  and 
had  been  divorced  from  his  wife,  who  was 
still  living.  HELD,  that  the  false  state- 
ment did  not  affect  any  essential  of  mar- 
riage, for  the  parties  were  competent  to 
marry;  their  cohabitation,  when  married, 
was  within  the  law,  and  children,  if  begotten 
of  the  marriage,  would  be  legitimate. — Ibid. 

Complainant  is  a  member  of  a  church, 
one  of  the  tenets  of  which  is  that  a  marriage 
cannot  be  dissolved  except  by  the  death  of 
one  of  the  contracting  parties,  and  that  a 
marriage  with  a  divorced  person,  the  other 
party  to  the  divorce  being  yet  living,  is 
invalid  and  cohabitation  therein  is  sin. 
HELD,  that  although  complainant  may 
have  been  misled  by  the  false  statement 
and  induced  to  infer  that  defendant  could 
not  be  a  divorced  person,  the  marriage, 
being  valid  by  the  law  of  the  land,  should 
not  be  annulled  because  it  is  claimed  to  be 
invalid  by  the  law  of  a  church. — Ibid. 

The  facts  show  no  fraudulent  representa- 
tion or  concealment.    In  re  Dries,  3  Rob.  475. 

If  a  woman,  at  or  before  a  marriage  cere- 
mony, represents  herself  to  be  competent 
to  marry,  or  conceals  the  fact  that  she  is 
not  so  qualified,  and  thereafter  her  supposed 
husband  makes  a  will  in  her  favor,  believ- 
ing her  to  be  his  wife,  and  she  knew  she  had 
another  husband  living  when  she  married 
the  testator,  such  testamentary  disposition 
will  be  held  void  if  the  representation  or 
concealment  was  fraudulent,  and  it  induced 
the  execution  of  the  will. — Ibid. 

7.  Procuring  Assignment. 

Complainant  left  in  the  hands  of  her  at- 
torney J.,  who  had  charge  of  her  invest- 
ments, a  bond  and  mortgage  for  $3,000 
belonging  to  her  and  also  an  absolute  as- 
signment of  the  bond  and  mortgage,  exe- 
cuted by  her  to  defendant  M.  The  execu- 
tion of  the  assignment  was  procured  by 
fraudulent  representations  made  by  J.  to 
complainant,  as  was  also  the  retention  of 
(he  bond  and  mortgage.  J.  procured  M. 
to  endorse  his  note  for  .$2,000  on  the  security 
of  the  mortgage  and  assignment,  stating 
that  he  desired  to  raise  a  loan  of  $2,0(1(1  for 
the  benefit  of  complainant.  Complainant 
was  not  a  party  to  the  note.     M.  knew  that 


J.  had  charge  of  complainant's  investments 
HELD  — 

1.  That  the  complainant's  act  in  leaving 
the  assignment  and  the  mortgage  with  J. 
assisted  in  making  J.'s  representation  to  M. 
credible,  and  that  she  was  estopped  from 
denying  J.'s  agency  to  assign  the  mortgage 
to  M.  either  absolutely  or  as  collateral 
security. 

2.  The  fact  that  complainant  was  not  a 
party  to  the  note  did  not,  under  the  cir- 
cumstances, give  M.  notice  or  put  him  upon 
inquiry  as  to  the  fraud  in  the  assignment. — 
Morris  vs.  Joyce,  18  Dick.  549. 

J.  owned  the  property  on  which  the  mort- 
gage was  given,  and  subsequently  to  the 
endorsement  by  M.  procured  from  defend- 
ants, a  building  and  loan  association,  a  loan 
of  $3,200,  $2,000  of  which  were  paid  by  its 
assuming  payment  of  the  note  endorsed  by 
M.  and  the  balance  was  paid  to  J.  The 
loan  was  procured  by  J.'s  statements  that 
the  $2,000  on  the  note  was  the  entire 
amount  due  on  the  mortgage.  The  asso- 
ciation advanced  the  money  ($1,200)  and 
assumed  the  note,  relying  solely  on  J.'s 
statement.  They  received  from  M.  an 
assignment  of  the  mortgage  subject  to  the 
conditions  on  which  he  held  it.     HELD, — 

1.  As  to  the  $2,000  note  assumed,  they 
were  assignees  of  M.'s  rights  against  com- 
plainant and  entitled  to  hold  the  mortgage 
to  secure  this  amount. 

2.  As  to  the  amount  due  beyond  the 
$2,000,  complainant  is  entitled  to  a  decree 
giving  her  the  benefit  of  the  mortgage. — 
Ibid. 

The  administratrix  of  a  deceased  assignee 
of  a  mortgage  is  not  estopped  to  set  up  the 
existence  of  the  mortgage,  where  the  assignor 
obtained  possession  of  it  from  her  by  false 
representations  as  to  his  right  to  it  and  pur- 
pose in  obtaining  it,  and  then  caused  it  to 
be  cancelled  of  record  and  gave  a  new  mort- 
gage on  the  lands. — Higgins  vs.  Jamesburg 
Mutual  B.  and  L.  Association,  1  Rob.  525. 

8.  Procuring  Lease. 

A  lessee  in  a  lease  of  a  farm  for  one  year, 
with  the  privilege  of  renewal  for  five  years 
more,  filed  a  petition  in  bankruptcy  within 
a  month  after  the  execution  of  the  lease. 
There  was  no  representation  of  the  lessee's 
responsibility,  and  he  equipped  the  farm 
with  the  cattle  and  implements  called  for 
in  the  lease.  HELD,  insufficient  to  warrant 
equity  in  cancelling  the  renewal  clause  on 
the  ground  of  the  lessee's  fraud. — Olden  vs. 
Sassman,  1  Rob.  239.     A.  2  Bob.  799. 

9.  Selling  Patent. 

A  misrepresentation  by  a  seller  of  a 
patent  right  will  not  entitle  the  purchaser 
to  rescind  unless  it  amounts  to  an  untrue 
statement  of  some  present  fact,  and  a  mere 
premise  or  prediction  is  not  sufficient. — 
Lederer  vs.  Yule,  1  Rob.  65.   A.  63  At.  1118. 


FRAUD,  I. 

In  Particular  Cases. 


Equity  has  jurisdiction  on  an  information 
by  the  attorney-general,  at  the  relation  oi 
a  private  party,  to  annul  a  lease  of  the  state's 
lands  under  water  obtained  by  a  person  not 
the  owner  of  the  shore  front,  through  a  false 
representation  of  the  fact. — (iiw  vs.  Morris 
&  Cummings  Dredging  Co.,  3  Rob.  829. 

10.  Procuring  Withdrawal  of  Suit. 

The  defendant,  George  S.  Clark,  being 
indebted  to  the  defendant  Bowne,  procured 
the  defendant  George  B.  Clark,  son  of 
George  S.  to  execute  a  bond  and  warrant 
of  attorney  to  Bowne  for  the  father's  debt; 
Bowne  held  that  security  without  enforcing 
it,  and  allowed  his  debtor,  Clark,  the  son, 
to  continue  in  business  as  a  merchant  and 
to  become  indebted  to  the  conplainant, 
Leonard.  Later  on,  Clark,  the  son,  ab- 
sconded. Thereupon  Leonard  issued  an 
attachment  against  Clark,  the  sou.  and 
seized  his  goods.  Clark,  the  father,  induced 
Leonard,  by  false  representations,  to  with- 
draw his  attachment,  for  the  purpose  of 
enabling  Bowne  to  obtain  a  preference  over 
him  by  entering  up  his  judgment  and  issuing 
execution  thereon,  which  was  done.  Leon- 
ard, hearing  of  this,  issued  a  second  attach- 
ment, and  the  goods  were  sold  by  virtue  of 
Bowne's  execution  and  Clark's  attachment. 
HELD,  that  Bowne  could  not  maintain  his 
priority  over  Leonard  without  claiming 
through  the  fraud  practiced  by  Clark,  the 
father,  upon  Leonard,  and  that  Leonard 
was  entitled  to  the  fund. — Leonard  vs. 
Bowne,  18  Dick.  488. 

Unfulfilled  promises  for  the  payment  of 
money  by  the  widow  of  testator  to  a  cavea- 
tor, who  withdrew  from  the  contest  in  reli- 
ance thereon,  and  such  promises  by  the 
same  person  to  others  who  did  not  caveate, 
though  ready  to  aid  in  the  contest  against 
the  probate,  but  refrained  therefrom  be- 
cause of  the  promises,  do  not  amount  to 
fraud  either  on  the  court  or  on  the  persons, 
and  are  not  ground  for  setting  aside  a  de- 
cree of  probate  of  the  will. — In  re  Myers, 
1  Rob.  560.     See  3  Id.  793. 

11.  Permitting  Improvements. 

Where  real  estate  claimed  by  complainant 
is  threatened  with  a  sale  under  execution 
against  another,  the  fact  that  the  execu- 
tion creditor  stood  by  and  saw  money  being 
expended  on  the  property  without  execut- 
ing his  judgment  then,  was  not  such  fraud 
as  to  warrant  the  restraining  of  the  sale. 
— West  Jersey  &  Seashore  Railroad  Com- 
pany vs.  Smith,  3  Rob.  429. 

12.  Procuring  Riparian  Grant. 

Where  the  state  alleges  that  a  riparian 
grant  conveying  lands  included  within  the 
lines  of  an  alleged  highway  was  obtained  by 
false  representations  as  to  the  termination 
of  the  highway,  made  in  the  map  accom- 
panying the  application  for  the  grant,  and 


the  question  is  whether  the  grant  was  in 
fact  made  in  reliance  on  the  repre  i 
and  the  filing  of  information  to  Set  aside  the 
grant  for  this  reason  has  been  delayed  until 
all  the  officers  who  executed  it  on  the  part 
of  the  state  are  dead,  the  delay  may  not  of 

itself    lie    a    bar    to    relief,    but    it    IS   SUffh  : 

to  prevent  the  state  from  insisting  on  the 
application  of  a  mere  rule  of  evidence  as  to 
the  burden  of  proof  as  the  basis  of  deciding 
that  in  the  absence  of  proof  to  the  contrary 
it  must  be  conclusively  presumed,  under 
the  facts  shown  in  this  case,  that  the  grant 
in  question,  so  far  as  it  affects  tin-  highway, 
was  in  fact  induced  by  the  representation^ 
on  the  map  as  to  the  termination  of  the 
highway. — Attorney-General  vs.  Central 
Railroad  Company,  2  Rob.  198. 

13.  Procuring  Support  and  Mainte= 
nance. 

The  complainants  were  induced  to  sup- 
port the  testatrix  during  several  years  by 
her  fraudulent  pretence  that  she  was  desti- 
tute, when  in  fact  she  had  a  considerable 
estate  in  bank.  HELD,  that  the  complain- 
ants were  entitled  to  be  recompensed  out 
of  the  estate  for  the  money  and  property  so 
furnished  to  her,  and  that,  in  view  of  the 
numerous  small  items  to  be  considered  in 
ascertaining  the  compensation  due,  their 
bill  in  equity  for  such  compensation  should 
be  sustained. — Eggers  vs.  Anderson,  18  Dick . 
264. 

14.  Procuring  Devise  or  Bequest. 

If  a  woman,  at  or  before  a  marriage  cere- 
mony, represents  herself  to  be  competent 
to  marry,  or  conceals  the  fact  that  she  is  not 
so  qualified,  and  thereafter  her  supposed 
husband  makes  a  will  in  her  favor,  believing 
her  to  be  his  wife,  and  she  knew  she  had 
another  husband  living  when  she  married  the 
testator,  such  testamentary  disposition  will 
be  held  void  if  the  representation  or  con- 
cealment was  fraudulent,  and  it  induced 
the  execution  of  the  will. — In  re  Dries,  3 
Rob.  475. 

The  facts  show  no  fraudulent  representa- 
tion or  concealment. — Ibid. 

15.  Misrepresenting  Contents  of  Instru- 

ment. 

A  misrepresentation  as  to  the  legal  effect 
of  a  written  instrument  will  not  avoid  the 
instrument. — Jackson  vs.  Pennsylvania 
Railroad  Co.,  40  Vr.  79. 

16.  Disposing  of  Property  to  Defraud 

Creditors. 

A  purpose  of  a  debtor  to  remove  or  dis- 
pose of  his  property  with  intent  to  defraud 
his  creditors  is  not  established  by  proving 
his  statement  that  the  holder  of  a  judgment 
against  him  will  not  execute  his  judgment 
except  at  his  desire  and  except  to  protect 
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him  from  his  other  creditors. — Liveright  vs. 
Greenhouse,  32  Vr.  156. 

A  purpose  of  a  debtor  to  remove  or  dis- 
pose of  his  property  with  intent  to  defraud 
his  creditors  is  not  established  by  proving 
his  statement  that  the  holder  of  a  judgment 
against  him  will  not  execute  his  judgment 
except  at  his  desire  and  except,  to  protect 
him  from  his  other  creditors. — Ibid. 

The  refusal  of  a  debtor  to  apply  the  pro- 
ceeds of  sale  of  his  property  to  the  satisfac- 
tion of  a  particular  debt  is  not  enough, 
standing  alone,  to  justify  the  conclusion 
that  such  sale  was  made  for  the  purpose  of 
defrauding  his  creditors. — Brewing  Co.  vs. 
Sutton,  39  Vr.  246. 

The  mere  liability  of  a  surety  to  pay  his 
principal's  debt  cannot,  as  against  the  prin- 
cipal's existing  creditors,  be  deemed  a  valid 
consideration  for  the  absolute  conveyance 
by  the  principal  of  substantially  all  his 
property  to  the  surety. — Craft  vs.  Schlag, 
16  Dick.  567. 

A  surety,  or  one  under  an  undischarged 
liability  for  another,  may  take  a  mortgage 
upon  any  or  all  the  principal's  property  for 
the  purpose  of  securing  the  surety  against 
loss  on  his  liability.  Such  taking  of  secur- 
ity does  not  hinder  other  creditors  of  the 
principal  from  collecting  their  claims,  in  the 
sense  prohibited  by  the  statute  of  frauds. — 
Ibid. 

An  absolute  conveyance,  whereby  the 
title  to  substantially  all  the  principal's 
property  is  transferred  to  a  surety  (who  has 
not  satisfied  his  liability),  for  a  named  valu- 
able consideration,  which  was  not  in  fact 
paid,  is  a  hindrance  to  the  existing  creditors 
of  the  grantor  principal  and  is  obnoxious 
to  the  statute  of  frauds. — Ibid. 


II.  ACTIONS. 

1.  Declaration. 

A  count  in  a  declaration  charging  that 
plaintiffs,  at  the  request  of  defendants,  bar- 
gained for  the  purchase  from  defendants  of  • 
a  lot  of  land  with  a  house  upon  it  for  a  cer- 
tain price,  and  that  defendants,  by  falsely 
and  fraudulently  representing  that  the  house 
was  new,  sold  the  premises  to  plaintiffs  at 
the  proposed  price,  coupled  with  allegations 
that  the  house  was  in  fact  old  and  its  tim- 
bers rotten,  whereby  the  plaintiffs  were  in- 
jured, exhibits  a  good  cause  of  action  for 
deceit.— -Eibel  vs.  Van  Fell,  34  Vr.  3.  A. 
:::.  Id.  364. 

In  an  action  for  a  tort  tin-  defendant 
pleaded  a  parol  contract  by  the  plaintiff 
discharging  the  defendant  from  liability, 
and  the  plaintiff  replied  that  the  contract 


had  been  obtained  from  him  by  fraud  and 
deceit  on  the  part  of  the  defendant.  HELD, 
on  demurrer,  that  the  general  averment  of 
fraud,  without  setting  forth  the  particulars, 
was  sufficient. — Fivey  vs.  Pennsylvania 
Railroad  Co.,  37  Vr.  23. 

2.  Attachment. 

A  writ  of  attachment  was  issued  against 
the  property  of  the  defendant,  on  an  alle- 
gation that  she  had  transferred  a  certain 
portion  of  her  estate  with  intent  to  defraud 
her  creditors.  HELD,  that  the  proofs 
offered  in  support  of  the  allegation  did  not 
justify  the  conclusion  that  such  transfer  was 
fraudulent,  and  that,  therefore  the  writ 
should  be  quashed. — Kipp  vs.  Salyer,  35  Vr. 
160. 

3.  Parties. 

In  a  tort  arising  out  of  a  contract  of  sale, 
all  the  parties  to  the  sale  are  jointly  liable, 
on  the  assumption  that  they  all  combined 
in  the  false  and  fraudulent  representatians 
that  are  charged. — Steip  vs.  Seguine,  37  Vr. 
370. 

Money,  although  procured  by  fraud  or 
felony,  cannot  be  followed  into  the  hands 
of  a  person  who  has  received  it  innocently 
in  satisfaction  of  an  existing  debt. — Fidelity 
Trust  Company  vs.  Baker,  15  Dick.  170. 

Where  the  president  and  cashier  of  a 
trust  company  embarked  in  a  partnership 
undertaking  with  an  executor,  who  executed 
a  mortgage  to  the  trust  company  on  prop- 
erty of  the  estate,  the  proceeds  being  used 
in  the  partnership  venture,  and  not  for  the 
benefit  of  the  estate,  the  knowledge  of  the 
president  and  cashier  of  the  trust  company 
of  the  fraudulent  misapplication  of  the 
sum  realized  by  the  mortgage  was  not 
imputable  to  the  trust  company,  and  the 
mortgage  was  enforceable  in  its  hand. — 
Camden  Safe  Deposit  and  Trust  Co.,  1  Rob. 


4.  Attitude  of  Courts. 

Courts  will  not  lend  their  aid  to  enforce 
contracts  which  are  directed  to  the  accom- 
plishment of  a  fraudulent  purpose,  or  en- 
tertain siiits  brought  to  recover  damages 
for  a  breach  thereof. — Wyckoff  vs.  Weaver, 
37  Vr.  648. 

When  it  conclusively  appears  on  the  trial 
of  an  action  that  it  is  brought  by  a  fraud- 
doer  to  recover  his  share  of  the  profits  of  a 
fraudulent  scheme,  the  court  should  refuse 
to  permit  the  trial  to  proceed  further,  and 
direct  a  non-suit  to  be  entered. — Ibid. 

Courts  will  not  knowingly  lend  their  aid 
t<i  the  enforcement  of  agreements  directed 
to  the  accomplishment  of  fraudulent  pur- 
poses.— Somers  vs.  Johnson,  41  Vr.  695. 
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5.  Form. 

Where  a  party  has  been  induced  by  fraud- 

ulnit  representations  to  enter  into  a  written 
contract  and  lias  paid  money  upon  it,  lie 
may  maintain  an  action  for  deceit  against 
the  party  guilty  of  the  fraud,  or,  after 
rescinding  the  contract,  he  may  recover,  in 
an  action  of  assumpsit,  what  he  has  paid 
upon  it,  but  the  rescission  must  be  before 
suit  brought. — Hanrahanvs.  National  Build- 
ing Loan  and  Provident  Association,  38  Vr. 
526.    A.  39  Id.  730. 

6.  Plea. 

Where  the  defence  of  fraud  is  not  speci- 
fied in  the  notice  attached  to  the  plea,  the 
question  of  fraud  in  the  consideration  of  the 
contract  may  be  gone  into  at  the  trial  with 
the  consent  of  counsel  of  plaintiff. — Som- 
mers  vs.  Meyers,  40  Vr.  24. 

7.  Condition  Precedent. 

Generally,  a  rescission  before  action 
brought  is  necessary  in  an  action  at  law,  but 
in  equity  a  bill  for  rescission  may  be  sus- 
tained although  no  rescission  or  offer  to 
rescind  lias  been  previously  made  or  at- 
tempted. But  where  the  rescission  depends 
solely  on  judicial  action  to  be  taken  on 
a  bill,  it  can  be  decreed  only  on  the  substan- 
tial proof  of  the  false  representations 
charged  in  the  bill,  and  not  on  any  other 
alleged  false  representations. — DuBois  vs. 
Nugent,  3  Hob.  145. 

A  contract  for  the  purchase  of  shares  of 
the  unissued  capital  stock  of  a  corporation 
was  obtained  to  be  made  with  the  company 
by  the  fraudulent  statements  of  its  presi- 
dent, secretary  and  treasurer,  in  the  con- 
duct of  the  company's  business.  On  this 
contract  the  company  issue'd  the  stock  and 
received  the  purchase  money.  On  bill  filed 
by  the  purchaser  against  the  officers  and 
the  company  to  abrogate  the  contract  be- 
cause of  the  fraud  and  for  the  restoration 
of  the  price  paid,  the  company  cannot  re- 
tain the  money  paid  and' defend  by  deny- 
ing that  it  authorized  or  knew  of  the  fraud- 
ulent statements.  To  do  full  equity,  it 
must  also  return  the  money  obtained  by 
the  fraud. — Garrison  vs.  Technic  Electrical 
Works,  10  Dick,  708. 

8.  Bill. 

The  rule  is  that,  in  pleading  fraud,  the 
facts  which  are  relied  on  as  constituting  the 
fraud  must  be  stated  with  sufficient  particu- 
larity to  enable  the  person  charged  to  deny 
and  disprove  or  explain  them. — Davis  vs. 
Davis,  10  Dick.  37. 

Where,  in  the  pleading,  the  existence  of  a 
confidential  relation  between, the  parties  is 
alleged  from  which  a  presumption  against 
the  validity  of  the  instrument  or  transaction 
complained  of  arises,  it  is  not  necessary  to 


particularize  acts  of  bad  faith  or  imposition, 

for  the  burden  rests  upon  tin-  other  side  to 

allege   and    prove   circuni-tances   which    will 
overcome  the  presumption.—  Ibid. 

Where,  however,  such  relation  is  alleged, 
and  at  the  same  time  other  allegations  in 
the  pleading  show  that  its  influence  termin- 
ated prior  to  the  transaction  complained  of, 
the  rule  first  stated  applies. — Ibid. 

9.  Procuring  Order. 

A  widow  is  possession,  by  permission  of 
the  heirs,  of  all  the  land  of  which  her  hus- 
band died  seized,  permitted  the  taxes  as- 
sessed upon  the  same  during  her  occupation 
to  remain  in  arrear  and  unpaid  for  many 
years,  and  twenty-two  years  after  the  hus- 
band's death  letters  of  administration  were 
taken  out  upon  his  estate  by  a  person  pre- 
tending to  act  in  the  interest  of  the  widow, 
who  made  an  application  to  the  orphan- 
court  for  an  order  to  sell  land-  ba 
a  statement  showing  that  there  was  no 
personal  estate,  and  falsely  stating  that  the 
deceased  was  indebted  for  taxes  to  a  large 
amount,  upon  which  application  the  orphans 
court  made  an  order  of  sale,  and  the  land 
was  sold  and  purchased  b3'  the  widow,  the 
heirs  at  law  being  in  a  foreign  state  and 
having  no  actual  notice  of  the  proceeding, 
or  that  the  taxes  were  in  arrear,  until  after 
the  conveyance.     HELD, 

1 .  That  the  order  of  sale  having  been 
procured  by  fraud,  the  sale  thereunder  was 
soul  as  between  the  heirs  at  law  and  the 
\\  idow;  but 

-'.  A  mortgagee  of  the  widow,  without  act- 
ual notice  of  the  fraud,  other  than  that 
disclosed  by  the  proceedings  in  the  orphans 
court,  cannot,  under  the  decisions  in  New 
Jersey,  be  held  chargeable  with  notice  of 
the  fraud,  although  the  fraud  be  apparent 
on  the  face  of  the  papers. 

3.  Thai  the  heirs  at  law  are  entitled  to  a 
remedy  over  against  the  administrator  and 
the  widow  severally  for  the  amount  which 
they  shall  lose  by  reason  of  thefraudulent  pro- 
ceedings. SEMBLE,  that  while  the  orphans 
court  has  general  jurisdiction  of  the  sale  of 
lands  of  decedents  to  pay  their  debts,  it 
can  exercise  that  jurisdiction  in  a  particular 
case  only  upon  application  in  writing  being 
made  by  a  personal  representative  of  the 
decedent,  and  statutory  notice  given  to  the 
heirs  at  law  or  devisees,  and  an  order  of 
sale  not  based  upon  such  acquisition  of 
jurisdiction  would  be  void;  and  that  a  pur- 
chaser of  real  estate  under  such  order  of 
sale  is  bound  to  observe  whether  or  not 
there  has  been  such  an  application,  but 
under  the  rule  in  New  Jersey  he  is  not  bound 
to  take  notice  of  any  indications  of  fraud 
apparent  upon  the  face  of  the  application. 
— Lawson  vs.  Acton,  12  Dick.  107. 

A  judgment  creditor  sold  under  execution 
a  valuable  equity  of  redemption  in  mort- 
gaged premises,  and  became  the  purchaser 
for  the  amount  of  his  judgment.  Subse- 
quently he  sold  the  equity  to  defendants  for 
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a  small  sum  on  their  fraudulent  represen- 
tations that  they  were  acting  for  the  debtor, 
and  title  was  conveyed  to  their  co-de- 
fendant. On  foreclosure  of  the  mortgage 
the  premises  were  purchased  by  the  co-de- 
fendant at  a  fair  valuation,  which  exceeded 
all  liens  by  several  thousand  dollars.  Sub- 
sequently the  defendants  fraudulently  pro- 
cured an  order  authorizing  the  sheriff  to 
accept  the  co-defendant's  receipt  for  the 
surplus,  and  the  money  was  divided  be- 
tween defendants.  HELD,  on  a  bill  by 
the  mortgagor,  that  the  co-defendant  was 
liable,  though  he  may  not  have  actively 
participated  in  the  fraud. — Johnston  vs. 
Reilly,  2  Rob.  130. 

The  co-defendant  was  liable  for  the 
amount  of  his  bid,  and  was  not  entitled  to 
any  allowance  for  services  or  counsel  fees. 
—Ibid. 

10.  Evidence. 

The  facts  proven  do  not  establish  that 
the  complainant  was  led  to  transfer  his 
patents  by  false  representations  made  by 
the  defendant. — Volney  vs.  Nixon,  1  Rob. 
457.     A.  2  Rob.  605. 

Where  the  whole  frame  of  a  bill  of  com- 
plaint is  based  upon  charges  of  fraud,  and 
defendants  are  brought  in  solely  upon  such 
charges,  and  the  proofs  fail  to  show  any 
fraud,  the  bill  must  be  dismissed,  even  if 
there  be  some  evidence  of  an  injury  because 
of  mistake. — Keen  vs.  Maple  Shade  Land 
and  Improvement  Co.,  16  Dick.  497.  See 
18  Id.  321. 

The  burden  is  upon  the  vendee,  who  seeks 
to  rescind  a  sale  for  fraudulent  misrepre- 
sentations, to  prove  the  making  of  the  rep- 
resentations which  he  alleges,  and  which 
the  vendors  deny,  and  that  they  were  false. 
— Garrison  vs.  Technic  Electrical  Works,  14 
Dick.  440.     A.  18  Id.  806. 

Where  an  admitted  written  statement  is 
set  up  as  the  representation  and  its  falsity 
is  sought  to  be  proven  by  other  proof,  the 
burden  is  still  upon  the  complainant  to 
,  prove  that  the  written  memorandum  is 
false  in  fact. — Ibid. 

It  is  only  when  the  vendee  has  proven 
that  there  have  been  false  representations 
made,  that  the  burden  shifts  and  the  vendor 
i.-.  called  upon  to  show  that  they  did  not 
influence  the  purchase. — Ibid. 


III.  AS  DEFENCE. 

In  a  suit  upon  a  sealed  instrument,  the 
defence  of  fraud  in  the  consideration  is  not 
a  bar  to  the  action,  where  the  contract  has 
been  executed  by  both  parties  and  remains 
unrescinded,  and  where  the  consideration 
has  not  entirely  failed.     Under  such  condi- 


tions the  defendant  can  only  take  advan- 
tage of  the  fraud  by  proving  it  at  the  trial 
for  the  purpose  of  reducing  the  amount  of 
the  plaintiff's  recovery. — -Rogers  vs.  Baker, 
37  Vr.  56. 

A  charge  that  the  defence  of  fraud,  under 
the  conditions  developed  in  the  testimony, 
could  only  be  used  for  the  purpose  of  reduc- 
ing the  amounts  of  plaintiff's  recovery,  and 
that  even  if  the  evidence  would  support  the 
conclusion  that  there  was  fraud  in  the  con- 
sideration of  the  contract,  yet  there  was 
nothing  to  show  that  any  loss  had  been 
sustained  by  the  defendants  by  reason  of 
such  fraud,  was  correct. — Sommers  vs. 
Meyers,  40  Vr.  24. 

In  a  suit  by  the  purchaser  of  a  patent 
right  to  a  burglar  alarm  to  set  aside  the 
sale  on  the  ground  of  misrepresentation, 
evidence  considered,  and  held  sufficient  to 
show  that  the  seller  had  falsely  represented 
that  a  device  equally  reliable  with  the  sam- 
ple exhibited  by  him  could  be  made 
for  a  certain  price,  on  which  repre- 
sentation the  purchaser  relied. — Lederer  vs. 
Yule,  1  Rob.  65.     -4.  63  At.  1118. 


IV.  RATIFICATION. 


A  court  of  equity  will  rescind  a  transaction, 

entered  into  upon  the  faith  of  a  material 
misrepresentation  false  in  fact,  if  the  per- 
son to  whom  it  was  made  relied  upon  it  and 
in  consequence  suffered  injury.  The  fact 
that  it  was  made  innocently  will  not  pre- 
vent such  rescission.  In  this  respect  the 
rule  of  equity  is  broader  than  the  rule  of 
law  in  an  action  for  deceit,  where  it  is  nec- 
essary to  prove  moral  fraud  in  order  to 
support  the  action.  HELD,  that  although 
the  vendor  had  made  a  material  misrepre- 
sentation in  reference  to  the  property  sold, 
the  conduct  and  acts  of  the  vendees,  after 
they  had  knowledge  of  the  facts,  amounted 
to  a  ratification  of  the  sale. — Eibel  vs.  Von 
Fell,  10  Dick.  670. 

Plaintiff  purchased  of  defendant  a  patent 
right,  and  at  the  same  time  assigned  it  to 
defendant  as  part  security  for  a  loan,  the 
same  being  also  secured  by  a  mortgage  and 
a  life  policy  on  plaintiff's  life.  By  arrange- 
ment with  the  insurance  agent,  plaintiff 
was  to  have  a  cash  rebate  on  the  first  pre- 
mium on  the  policy,  and  by  arrangement 
between  the  parties  the  rebate  was  to  come 
to  him  through  defendant.  HELD,  that 
plaintiff's  subsequent  insistence  on  pay- 
ment to  him  of  the  rebate  by  defendant 
did  not  amount  to  an  affirmance  of  the 
contract  of  sale,  which,  as  a  matter  of  fact, 
had  been  induced  by  false  representations 
of  the  seller. — Lederer  vs.  Yule,  1  Rob.  65. 
.4.  63  At.  1118. 
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Trivial. — Damages. — Confidential  Relationship. 


V.  TRIVIAL. 


When  a  false  representation  is  alleged, 
which  is  of  so  trivial  a  character  that  it 
cannot  be  believed  to  have  affected  the 
vendee's  judgment,  it  furnishes  no  ground 
on  which  to  rescind  the  sale — (larrison  vs. 
Technic  Electrical  Works,  14  Dick.  1 10.  A. 
18  Id.  806. 


VI.  DAMAGES. 

Where  one  who  has  purchased  a  patent 
right,  in  reliance  on  false  representations 
of  the  seller,  sought,  about  a  month  later, 
to  induce  him  to  take  back  the  patent,  but 
he  refused  to  do  so,  in  a  subsequent  suit  by 
the  purchaser  for  rescission  plaintilT  should 
not  be  compelled  to  make  any  compensation 
for  depreciation  in  the  value  of  the  patent 
owing  to  lapse  of  time. — Ledercr  vs.  Yule, 
1  Rob.  65.     .4.  63  At.  1118. 


hotel  company  joined  in  the  formation  of 
the  land  company;  that  a  director  in  the 
hotel  company,  and  one  of  the  committee 

to  Bell,  was  a  partner  of  a  party  who  induced 
certain  persons  to  form  the  land  company; 
that  only  one  of  the  directors  of  the  hotel 
company  hail  any  interest  in  the  land  sold 
to  the  company,  and  he  did  not  know  that 
the  purchase  was  being  made  for  the  hotel 
company.  HELD,  insufficient  to  sustain 
the  allegation. — Freeman  vs.  Sea  View 
Hotel,  12  Dick.  68. 


FRAUDULENT  CONVEYANCES. 

I.  CONFIDENTIAL  RELATIONSHIP. 

1.  Interest  of  Director  of  Cor= 

poration. 

2.  Grandmother  and  Grand= 

daughter. 

3.  Father  and  Child. 

4.  Stepdaughter  and  Step= 

mother. 

5.  Friends. 

6.  Husband  and  Wife. 

7.  Mother  and  Daughter. 

II.  PRESUMPTION  OF  FRAUD. 

Cross  References.    Creditors  Bills; 
Frauds;    Frauds  and  Perjuries; 


I.  CONFIDENTIAL    RELATIONSHIP. 

1.  Interest  of  Director  of  Corporation. 

A  bill  charged  fraud  in  the  directors  of 
a  hotel  company  (1)  in  conveying  its  land 
to  a  land  company,  claiming  that  directors 
of  the  hotel  company  were  interested  in 
the  purchase  by  the  land  company,  and  (2) 
in  a  purchase  by  the  hotel  company  of  land 
in  which  some  of  its  directors  were  inter- 
ested. The  proof  showed  that  after  the 
property  had  been  bargained  to  be  sold  by 
the   hotel    company   a   stockholder   in   the 


2.  Grandmother    and    Granddaughter. 

A  woman  about  seventy  years  of  age 
conveyed  one-half  of  her  interest  in  certain 
property  to  her  granddaughter,  reserving 
to  herself  its  use  for  life.  She  was  a  woman 
of  eccentricities,  but  capably  managed  her 
business  affairs.  The  subscribing  witness 
explained  the  nature  of  the  deed  to  her, 
and  had  an  intelligent  explanation  from  her 
of  her  reasons  for  its  execution.  HELD, 
valid. — Sibley  vs.  Somers,  17  Dick.  595. 

And,  HELD,  aso,  to  be  a  contract  pre- 
sently forceful,  and  therefore  not  invalid 
because  not  lawfully  executed  as  a  will. — 
Ibid. 

The  instrument  is  not  a  conditional  sale 
and  is  therefore  not  invalid,  because  it  does 
not  comply  with  the  statutory  requirements. 
—Ibid. 

The  instrument  is  a  gift  not  an  assign- 
ment, and  valid,  though  not  based  on  a 
valuable  consideration. — Ibid. 

3.  Father  and  Child. 

If,  under  the  evidence,  the  conveyance 
must  be  regarded  as  a  voluntary  settlement 
from  donor  to  donee,  the  burden  of  proof 
was  cast  upon  the  donee  to  clearly  estab- 
lish that  the  donor  fully  appreciated  what 
he  was  doing,  or  at  least,  in  the  doing  had  the 
benefit  of  independent  and  competent  ad- 
vice.—Coffey  vs.  Sullivan,  IS  Dick.  296. 

A  father,  seventy-eight  years  old,  con- 
veyed to  one  of  his  sons  all  his  real  estate 
(which  was  substantially  all  his  property) 
by  a  deed  of  conve3"ance  of  bargain  and  sale 
operating  under  the  statute  of  uses,  for  the 
expressed  consideration  of  SI,  and  without 
power  of  revocation  inserted  in  it;  under 
the  unequal  position  as  well  as  the  other 
relations  of  the  parties,  together  with  the 
circumstances  shown  by  the  complainants 
and  narrated  at  length  in  the  following 
opinion,  it  was  held  that  the  complainants 
had  sustained  the  burden  of  proof  assumed 
by  them;  that  the  inference  of  fraud  in  the 
procurement  of  the  deed  by  the  son  from 
the  father  was  legitimate  and  warranted, 
and  that  the  deed  should  be  declared  void. 
HELD,  also,  that  the  conveyance  could 
not,  under  the  evidence,  be  sustained  as  a 
mortgage  to  secure  debts,  nor  could  it  be 
supported  upon  the  theory  of  a   resulting 
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or  implied  trust  for  the  future  care  or  sup- 
port of  the  grantors,  nor  as  a  voluntary  set- 
tlement from  donor  to  donee. — -Ibid. 

Where,  at  the  time  of  executing  a  volun- 
tary deed  from  a  father  to  his  son  it  was 
understood  that  another  son  was  to  have 
the  rents  of  the  property  for  life,  but  no 
reservation  to  this  effect  was  made  in  the 
deed,  such  omission  was  fatal,  and  the  deed 
should  be  set  aside. — Collins  vs.  Collins,  18 
Dick.  602. 

A  father,  about  eighty  years  old  and  in- 
firm, conveyed  all  his  property  to  a  son  for 
a  nominal  consideration,  reserving  only  a 
life  estate.  The  property  was  orignally 
purchased  with  the  earnings  of  the  father 
and  his  sons,  another  son  having  furnished 
most  of  the  price.  It  appears  that  the 
conveyance  was  drawn  by  a  solicitor  who 
was  to  derive  a  pecuniary  benefit  from  the 
consummation  of  the  transaction;  that  the 
deed  was  the  product  of  temporary  irrita- 
tion on  the  part  of  the  grantor;  that  the 
conveyance  was  unfair  in  itself  and  so  re- 
garded by  the  grantee  at  the  time,  and  that 
the  act  was  improvident.  HELD,  that 
the  conveyance  should  be  permitted  to 
stand  only  as  security  for  the  money  paid 
by  the  grantee  to  the  solicitor  as  part  of 
the  consideration. — Ibid. 

A  completed  gift,  absolute  in  its  terms, 
which  is  made  by  a  father  to  his  child,  with 
a  full  understanding  by  him  of  its  effect, 
and  when  the  normal  relation  of  parent  and 
child  continues  to  exist  between  them  (i.  e., 
when  the  father,  not  the  child,  occupies  the 
dominant  position),  cannot  be  revoked  by 
him,  even  though  the  gift  plainly  appears 
to  have  been  improvidentlv  made. — James 
vs.  Aller,  2  Rob.  666. 

The  complainant  was,  on  July  11th,  1904, 
about  eighty-two  years  of  age,  in  feeble 
health,  nearly  blind,  illiterate  and  unac- 
quainted with  the  conduct  of  business  or 
the  meaning  of  the  most  ordinary  legal 
instrument.  He  owned  one-third  of  an 
oyster  shipping  business  and  its  equipment, 
in  partnership  with  his  two  sons,  Edmund 
and  Howard,  who  held  two-thirds  of  that 
business.  His  other  son,  Walden,  the  de- 
fendant in  this  cause,  was  not  a  partner, 
but  was  employed  by  the  complainant  in- 
dividually to  work  at  the  business.  On 
July  11th,  1904,  the  defendant  procured  a 
bill  of  sale,  in  writing,  to  be  prepared, 
expressed  to  convey  presently  all  of  com- 
plainant's interest  in  the  business  to  the 
defendant  for  the  sum  of  one  dollar,  and 
leading  the  complainant  to  believe  that  the 
paper  would  not  take  effect  until  after  his 
death,  induced  him  to  execute  it  without 
any  valuable  consideration  whatever.  The 
defendant  afterward  refused  to  surrender 
it.  HELD,  the  bill  of  sale  did  not  conform 
to  the  intention  of  the  grantor,  who  exe- 
cuted it  under  a  misapprehension  of  its 
effect,  and  should  be  declared  void. — Stites 
vs.  Stites,  3  Rob.  249. 


4.  Stepdaughter  and  Stepmother. 

A  deed  of  gift,  made  by  a  young  woman 
just  of  age  to  her  stepmother,  of  whose 
family  she  had  been  a  member  since  infancy, 
will  be  set  aside  on  the  application  of  the 
donor  when  it  appears  that  at  the  time  of 
making  the  conveyance  there  existed  be- 
tween the  parties  to  it  a  relationship  of 
trust  and  confidence,  in  which  the  donee 
occupied  the  dominant  position,  and  also 
that  the  donor  made  the  gift  without  re- 
ceiving independent  advice  as  to  its  nature 
and  effect.— Albert  vs.  Haeberly,  2  Rob.  664. 

5.  Friends. 

In  a  suit  to  set  aside  a  deed  made  without 
consideration  by  complainant  to  one  occu- 
pying confidential  and  intimate  relations 
toward  her,  evidence  examined  and  held  to 
show  that  complainant,  at  the  time  she 
made  the  deed,  did  not  have  sufficient 
mental  capacity  to  know  and  judge  of  those 
things  which  enter  into  a  proper  disposition 
of  property. — Collins  vs.  Toppin,  20  Dick. 
439.   A.  21  Id.  430. 

6.  Husband  and  Wife. 

A  settlement  by  a  wife  and  her  husband 
which  was  unreasonable  in  amount,  and 
which  was  made  without  individual  counsel 
for  the  wife  and  at  a  time  when  she  stated 
to  others  that  she  was  about  to  make  it 
under  the  influence  of  threats  of  her  hus- 
band, the  making  of  which  threats  was  cor- 
roborated by  other  evidence,  will  be  set 
aside  as  obtained  by  undue  and  improper 
influence. — Curtis  vs.  Crossley,  14  Dick.  358. 

Where  a  married  woman  sought  to  set 
aside  a  conveyance  to  her  husband,  though 
it  was  solely  for  his  benefit,  it  was  not  in- 
cumbent on  him  to  show  that  it  was  rea- 
sonable or  fair,  but  the  burden  of  proof  was 
on  her  to  show  that  it  was  secured  by  im- 
proper influence. — Ibid. 

7.  Mother  and  Daughter. 

Testator's  widow  was  aged,  feeble  and 
unable  to  take  care  of  herself,  and  lived 
with  a  daughter  who  was  a  seamstress. 
Their  land  did  not  produce  enough  to  pay 
the  taxes,  and  it  became  necessary  to  build 
a  new  dwelling  house,  costing  $1,200.  Dur- 
ing a  period  of  at  least  five  years  land  was 
sold  and  the  proceeds  devoted  to  the  sup- 
port and  maintenance  of  the  widow  and  to 
payments  on  the  house.  The  entire  sum 
received  from  such  sales  and  used  for  such 
purposes  was  $1,847.66.  HELD,  in  parti- 
tion between  the  heirs  that  such  sum  was 
no  more  than  was  sufficient  for  the  proper 
support  and  maintenance  of  the  widow,  and 
hence  the  conveyances  were  valid. — Bryan 
vs.  Brvan,  16  Dick.  45. 
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II.  PRESUMPTION   OF  FRAUD. 

Where,  by  reason  of  extreme  old  age  and 
feebleness,  the  memory  of  a  grantor  has  so 
failed  that  she  is  unable,  when  the  deed  is 
made,  to  comprehend  the  nature  of  the 
property  being  dealt  with,  or  to  understand 
her  relation  to  it,  or  power  over  it,  and  is 
incapable  of  recognizing  facts  as  to  its  pre- 
vious disposition,  which  are  directly  within 
her  personal  knowledge,  observation  and 
participation,  such  a  grantor  cannot  be 
held  to  be  competent  to  convey  such  prop- 
erty by  deed. — Hammell  vs.  Hyatt,  14  Dick. 
174. 

Upon  a  sale  of  property,  gross  inade- 
quacy of  pecuniary  consideration,  joined 
with  inequality  in  the  position  of  the  con- 
tracting parties,  is  a  ground  of  equitable 
relief,  and  fraud  will  be  presumed  by  the 
court  if  the  circumstances  and  relations  of 
the  parties  "either  lend  themselves  to  such 
presumption,  or  are  without  probative  force 
sufficient  to  neutralize  it." — Coffev  vs.  Sulli- 
van, 18  Dick.  296. 


FRAUDS  AND  PERJURIES. 

(Statutes  Relating  To.) 

I.  AS  AFFECTING  CONTRACTS. 

1.  Relating  to  Collateral  Under= 

takings. 

2.  For  Sale  of  Land. 

3.  To  be  Performed  within  One 

Year. 

4.  For  Brokers  Commissions. 
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I.  AS  AFFECTING  CONTRACTS. 

1.  Relating  to  Collaterial  Undertakings. 

At  a  sale  of  testator's  property  by  a  de- 
cree « >f  the  ourf  of  chancery,  the  defendant 
agreed  with  the  plaintiff  that  if  the  plain- 
tiff would  not  bid  against  him  he  would  pay 
her  and  other  legatees  the  amount  of  their 
legacies  under  the  will.  Only  one  of  the 
other  legatees  consented  to  or  knew  of  this 
arrangement. — De  Baun  vs.  Brand,  31  Vr. 
283. 

This  agreement  is  contrary  to  public  policy 
and  void,  and  will  not  support  this  action 
brought  by  the  plaintiff  to  recover  from  the 
defendant  the  amount  of  her  legacy. — Ibid. 

A  non-suit  will  not  be  granted  where  the 
question  is  whether  the  engagement  upon 
which  the  action  is  founded  is  an  original 
one,  or  collateral  to  pay  the  debt  of  another, 
where  there  are  facts  in  evidence  in  the  case 
of  the  plaintiff,  some  of  which  tend  to  estab- 
lish that  it  was  an  original  promise,  and 
other  facts  which  tend  to  the  establishment 
only  that  it  was  a  collateral  agreement  to 
pay  the  debt  of  another,  and  therefore 
within  the  statute  of  frauds.  If  a  reason- 
able conclusion  can  be  drawn  either  way, 
then  the  character  of  the  agreement,  upon 
proper  legal  instructions,  is  for  the  jurv  to 
decide. — Gallagher  vs.  McBride,  34  Vr.  422. 

An  agreement  by  A.  to  indemnify  B.  for 
becoming  accommodation  endorser  for  C. 
is  not  within  the  statute  of  frauds,  and 
therefore  need  not  be  in  writing;  and  the 
assumption  of  the  responsibility  of  an 
accommodation  endorser,  on  the  faith  of 
such  agreement,  is  a  sufficient  considera- 
tion to  support  it. — Warren  vs.  Abbett,  36 
Vr.  99. 

A  promise  by  one  person  to  indemnify 
another  for  becoming  surety  upon  the  bond 
of  a  third  is  not  within  the  statute  of  frauds, 
and  will  support  an  action  although  not  in 
writing. — Hartley  vs.   Sandford,  37  Vr.  40. 

The  defendant's  son  was  indebted  toM., 
who  desired  additional  security.  The  de- 
fendant thereupon  applied  to  the  plaintiff 
to  become  surety  for  his  son.  and  promised 
to  reimburse  him  if  he  was  compelled  to  pay 
the  debt.  Accordingly  the  plaintiff  be- 
came surety,  and  afterwards  was  obliged  to 
pay  the  debt.  HELD,  in  an  action  on  the 
promise,  that  it  was  within  the  statute  of 
fraud-  as  a  "special  promise  to  answer  for 
the  debt,  default  or  miscarriage  of  another." 
— -Hartley  vs.  Sandford,  37  Vr.  627. 
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On  the  trial  of  a  suit  for  the  price  of  goods 
delivered  to  a  sub-contractor  for  use  in  a 
building  on  land  owned  by  the  defendant 
and  erected  with  his  funds,  it  was  proved  that 
the  sub-contractor,  being  denied  credit  for  the 
goods,  referred  the  seller's  agent  to  the 
defendant  and  that  the  agent,  by  telephone, 
made  inquiry  of  the  defendant,  through  an 
employe  who  answered  the  call,  and  who, 
as  he  testified,  reported  at  once  the  in- 
quiry to  the  defendant,  and,  in  his  hearing, 
as  admitted  by  the  defendant,  returned  his 
reply.  The  substance  of  this  telephonic 
conversation  was  disputed  in  the  testimony. 
The  version  of  the  seller's  agent  was  that 
he  asked  if  the  defendant  would  pay  the  bill 
of  goods  ordered  and  was  told  after  a  short 
interval  that  he  would  in  these  words:  "I 
have  just  spoken  to  Mr.  Moore.  He  will 
pay  this  bill  for  the  goods."     HELD, — ■ 

1.  That  it  was  legally  permissible  for  the 
jury  to  accept  the  agent's  version  of  the 
conversation  as  establishing  the  contract  be- 
tween the  parties,  and 

2.  That  the  promise  proved  was  original, 
not  collateral,  and  therefore  need  not,  under 
the  statute  of  frauds,  be  in  writing  in  order 
to  be  actionable. — Herendeen  Manufactur- 
ing Co.  vs.  Moore,  37  Vr.  74. 

The  plaintiff,  a  grocer,  had  supplied  Dr. 
McBride  with  groceries  and  meat  until  1894, 
when  the  doctor  died,  leaving  a  widow  and 
five  infant  children.  The  defendant  was 
appointed  guardian  of  the  children.  The 
plaintiff,  after  the  death  of  the  doctor, 
called  on  the  defendant  in  regard  to  con- 
tinuing to  deal  with  the  widow,  and  the 
defendant,  on  August  28th,  1894,  wrote  a 
letter  to  the  plaintiff  as  follows:  "You  give 
Dr.  McBride's  widow  all  the  meat  and 
groceries  they  want  for  one  week,  and  bring 
me  the  bill  every  Tuesday  morning." 
(Signed)  "Horace  McBride."  Plaintiff  sup- 
plied the  widow  with  groceries  and  meat 
until  some  time  in  1897,  receiving  payments 
from  the  defendant  from  time  to  time.  The 
bills  were  made  out  to  the  widow  as  pur- 
chaser, and  were  from  time  to  time  sent  to 
the  defendant,  on  which  he  made  various 
payments.  Subsequently,  meat  and  grocer- 
ies were  furnished  until  the  bill  amounted 
to  $1,700,  which,  with  credits,  was  reduced 
to  $562.73,  for  which  this  suit  was  brought. 
In  November,  1897,  the  defendant,  de- 
scribing himself  as  guardian  of  these  chil- 
dren, certified  in  writing  that  he  had  deliv- 
ered to  the  plaintiff  a  deed  for  premises  of 
the  infants;  that  the  purchase  price  to  be 
paid  was  as  follows:  "Taxes,  assessments," 
&c,  and  then  follows  this  clause:  "and  to 
credit  the  balance  of  said  purchase  money 
on  account  of  the  bill  for  groceries  sold  by 
him  to  me  as  such  guardian."  (signed) 
"Horace  McBride."  The  defendant  set  up 
as  a  defence  the  statute  of  frauds.  HELD, 
that  if  the  person  receiving  goods  is  liable  to 
pay  for  them,  then,  ordinarily,  the  promise  of 
a  third  person  to  pay  for  them  is  a  collateral 
liability,  and  not  actionable,  unless  in  writ- 
ing. But  if  the  vendor  sells  goods  solely  on 
the  credit  of  one  person,  and,  at  his  request, 


delivers  them  to  another,  the  former  is 
alone  liable,  and  his  liability  is  not  affected 
by  the  statute.  The  fact  that  the  goods  are 
charged  to  the  person  to  whom  delivered 
is  not  conclusive  that  they  were  sold  on  his 
credit.  The  question  whether  the  defend- 
ant's undertaking  is  an  original  undertaking 
or  collateral,  must  be  determined  from  all 
the  facts  in  the  case.  The  trial  judge  sub- 
mitted to  the  jury  the  question  whether  the 
defendant  intended  to  be  personally  liable 
for  the  goods  in  question,  and  the  statute 
of  frauds  was  no  defence. — Gallagher  vs. 
McBride,  37  Vr.  360. 

In  an  action  for  lumber  sold  the  conten- 
tion of  the  plaintiff  was  that  its  undertaking, 
if  any  had  been  proved,  was  a  collateral 
one  to  the  undertaking  of  the  two  persons 
to  whom  the  lumber  had  been  delivered, 
and  to  whom  it  had  been  charged  in  plain- 
tiff's books  of  account,  and  that  as  its  un- 
dertaking was  not  in  writing  it  was  void  by 
the  statute  of  frauds.  HELD,  that  whether 
the  defendant's  undertaking  was  original  or 
collateral  was  a  question  to  be  submitted  to 
the  jurv. — Ridgeway  vs.  Corporation  Liqui- 
dating Co.,  42  Vr.  676. 

2.  For  Sale  of  Land. 

Where  it  is  sought  to  hold  a  purchaser 
under  a  contract  for  the  sale  of  land  which 
is  otherwise  valid,  the  agreement  or  memor- 
andum thereof,  as  required  by  section  6  of 
the  statutes  of  frauds  (Gen.  Stat.,  p.  1603), 
must  not  only  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith  or  by  his 
duly  authorized  agent,  but  in  addition  to 
the  other  essential  terms  of  the  bargain,  the 
name  of  the  vendor  must  be  contained 
therein. — Bowers  vs.  Glucksman,  39  Vr.  146. 

A  receipt  which  does  not  so  identify  the 
lot  of  land  to  be  conveyed  that  it  can  be 
distinguished  from  other  lots,  and  contains 
no  statement  by  which  the  intention  of  the 
parties  with  respect  to  the  land  can  be  as- 
certained, is  not  such  a  memorandum  in 
writing  of  a  contract  for  sale  of  lands  as  will 
satisfy  the  statute  of  frauds. — Lippincott  vs. 
Bridgewater,  10  Dick.  208. 

Where  one  takes  possession  of  land  and 
makes  improvements  thereon  under  a  con- 
tract evidenced  only  by  a  receipt  for  the 
purchase  price,  there  is  a  part  performance 
sufficient  to  take  the  contract  out  of  the 
statute  of  frauds. — Fee  vs.  Sharkey,  14 
Dick.  284.     .4.  15  Id.  446. 

A  father  agreed,  orally,  to  convey  a  cer- 
tain tract  of  land  to  his  son,  in  discharge  of 
an  indebtedness  which  the  son  held  against 
the  father,  and  procured  to  be  prepared  and 
executed  a  deed  to  the  son  therefor.  When 
the  parties  met  to  complete  the  transaction 
the  son  discovered  that  the  deed  did  not 
cover  the  whole  of  the  property  contracted 
to  be  conveyed,  whereupon  the  father  ex- 
acted from  the  son  $25  additional  and  gave 
him  a  receipt  therefor,  which  included  a 
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promise  to  convey  the  additional  land, 
without,  however,  describing  it.  The  son 
accepted  the  deed,  released  his  pecuniary 
claim  against  his  father  and  took  possession 
under  the  contract,  and  the  true  description 
of  the  land  covered  by  the  receipt  was 
shown  to  the  satisfaction  of  the  court. 
HELD,  that  the  case  was  not  within  the 
statute  of  frauds  because  the  defective 
written  contract  to  convey  was  part  and 
parcel  of  the  transaction,  whereby  the  son 
gave  a  receipt  for  his  debt,  in  consideration 
of  the  conveyance  of  the  whole  tract,  and 
could  not,  if  he  was  not  permitted  to  retain 
title  to  the  portion  of  the  land  covered  by  the 
receipt,  be  restored  to  his  original  position. 
—Ibid. 

Payment  of  a  part,  or  even  of  the  whole, 
of  the  purchase  money,  under  an  oral  agree- 
ment for  the  sale  of  land,  is  not  an  act  of 
part  performance  to  take  the  contract  out 
of  the  statute  of  frauds. — Cooper  vs.  Colson, 
21  Dick.  328. 

Special  acts,  personal  service  or  the  like, 
ordinarily  compensated  for  upon  a  quantum 
meruit,  although  performed  under  an  oral 
agreement  to  devise  or  convey  land  there- 
for, are  not  such  performance  as,  standing 
alone,  will  take  the  case  out  of  the  statute 
of  frauds.- — Ibid. 

An  oral  contract  for  the  sale  of  land  or 
of  any  interest  therein,  partly  or  wholly 
performed,  in  certain  respects,  by  the  party 
seeking  the  remedy,  may,  if  such  perform- 
ance is  clearly  referable  to  the  execution 
of  the  contract,  be  specifically  enforced  by 
the  courts  of  equity,  notwithstanding  the 
statute  of  frauds. — Ibid. 

3.  To  Be  Performed  within  One  Year. 

The  defendant  made  an  oral  agreement 
twenty  years  ago  that  in  consideration  of 
certain  domestic  services  to  be  performed 
by  the  plaintiff,  he  would  support  and 
maintain  her  during  her  lifetime.  HELD, 
that  this  contract  was  not  within  the  statute 
of  frauds,  because  it  might  have  been  fully 
performed  and  terminated  by  her  death 
within  a  vear. — Eiseman  vs.  Schneider,  31 
Vr.  291. 

4.  For  Brokers  Commissions. 

An  agreement  by  a  broker  to  give  the 
purchaser  of  land  his  commission  is  not  pro- 
hibited by  the  statute  of  frauds,  as  an 
action  upon  "a  contract  or  sale  of  land." — 
Spengeman  vs.  Palestine  Bldg.  Association, 
31  Vr.  357. 

A  letter  written  and  mailed  by  the  owner 
of  real  estate,  to  an  agent,  and  received,  is 
sufficient  authority  in  writing  to  maintain 
recovery  thereon  for  the  commission  for  a 
sale  or  exchange  effected  by  such  agent,  if 
the  letter  contains  the  authority  to  such 
agent  to  make  the  sale  or  exchange,  and  the 
rate  of  commission  therein  fixed  pursuant 


to  the  tenth  section  of  an  act  entitled  "An 
act  for  the  prevention  of  frauds  and  per- 
juries." (Gen.  Stat.,  p.  1602). — Longstreth 
vs.  Korb,  35  Vr.  112. 

Where  there  is  a  dispute  in  the  evidence 
relating  to  that  subject,  or  from  the  evi- 
dence an  inference  or  conclusion  in  either 
direction  can  be  drawn,  the  question  of 
whether  any  such  letter  was  ever  written, 
mailed  and  received,  or,  in  other  words, 
whether  such  authority  to  the  agent  was 
ever  in  existence,  is  one  for  the  jury,  so,  too, 
is  the  question  for  the  jury,  where  under  all 
the  evidence  and  circumstances  different 
conclusions  can  be  drawn,  whether  the 
agent  was  instrumental  in  making  the  sale 
and  exchange. — Ibid- 

The  tenth  section  of  the  statute  of  frauds, 
which  provides  that  no  broker  or  real  estate 
agent,  selling  lands  on  account  of  the  owner, 
shall  be  entitled  to  receive  any  commission 
for  such  sale  unless  the  authority  for  selling 
is  in  writing,  signed  by  the  owner  or  his 
authorized  agent,  is  aimed  at,  and  applies 
to,  any  person  who  acts  as  broker  or  real 
estate  agent  in  the  very  transaction  out  of 
which  the  claim  for  compensation  arises. — 
Stout  vs.  Humphreys,  40  Vr.  436. 

In  the  absence  of  a  written  contract  for 
the  sale  or  exchange  of  real  estate,  there  is 
an  absence  of  right  to  compensation  for  ser- 
vices, and  where  there  is  no  written  con- 
tract, a  subsequent  express  promise  to  pay 
is  without  consideration  and  void,  under 
the  statute  of  frauds.  (Gen.  Stat.,  p.  1604- 
10).— Ibid. 

An  agreement  to  pay  a  percentage  upon 
the  price  fixed  upon  by  the  defendant  and 
such  purchaser  as  the  plaintiff  might  obtain 
for  certain  real  estate  of  the  defendant,  is 
within  the  tenth  section  of  the  statute  of 
frauds  and  can  be  recovered  upon  only  if  in 
writing,  signed  by  the  owner  or  his  agent. 
— Leimbach  vs.  Regner,  41  Vr.  608. 

The  plaintiff  cannot  recover  on  a  quantum 
meruit  in  such  case  when  it  appears  that  the 
transaction  out  of  which  the  claim  to  com- 
pensation arises  is  a  contract  for  the  sale 
or  exchange  of  real  estate. — Ibid. 

A  broker's  memorandum  of  sale  that  con- 
tains the  name  of  the  seller,  the  name  of 
the  buyer,  description  of  the  goods  and 
terms  of  the  bargain  is  sufficient,  he  being 
the  agent  of  both  parties. — Woodworth  vs. 
Champlin,  23  N.  J.  L.  J.  143. 

5.  For  Sale  of  Goods. 

The  plaintiffs  were  manufacturers  of  a 
mechanical  boiler  cleaning  appliance,  a 
patented  article,  designed  to  be  attached  to 
boilers  for  the  purpose  of  cleaning  them. 
They  contracted  by  parol  with  the  defend- 
ants to  furnish  two  of  these  appliances  at 
the   price   of   $150   each.     The   appliances 
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were  affixed  to  the  defendants'  boilers,  on 
trial,  upon  terms  that  the  sale  was  to  be 
absolute  upon  certain  conditions,  either  that 
they  were  to  accomplish  a  certain  purpose 
or  that  the  defendants  were  at  liberty  to 
take  the  appliances  or  not  as  they  saw  fit. 
Defendants  subsequently  refused  to  com- 
plete the  purchase.  In  an  action  for  the 
price,  HELD,— 

1.  That  the  transaction  was  a  contract 
for  the  sale  of  goods,  wares  and  merchan- 
dise, within  the  sixth  section  of  the  statute 
of  frauds  (Gen.  Stat.,  p.  1603),  and 

2.  That  affixing  the  appliances  to  the 
defendants'  boilers,  with  their  consent,  to 
test  their  capacity  was  not  such  a  delivery 
and  acceptance  as  would  validate  the  con- 
tract under  the  statute,  although  on  the 
test  it  appears  that  the  articles  were  entirely 
satisfactory. — Mechanical  Boiler  Cleaning 
Co.  vs.  Kellner,  33  Vr.  544. 

The  statute  of  frauds  applies  as  well  to  an 
agreement  for  the  manufacture  and  delivery 
of  an  article  to  be  made  in  the  course  of  the 
general  business  in  which  the  vendor  is  en- 
gaged as  to  a  contract  for  the  sale  of  a 
chattel  finished  and  on  hand. — Ibid. 

Consequently  where  an  order  is  given  to 
a  manufacturer  for  an  article  not  at  the 
time  in  solido,  but  which  is  to  be  manufac- 
tured by  the  vendor  in  the  general  course 
of  his  business,  the  transaction  is  in  sub- 
stance and  effect  a  contract  of  sale  within 
the  statute,  and  not  an  agreement  for  work 
and  labor  and  materials. — Ibid. 

Where  the  contract  is  sought  to  be  vali- 
dated on  the  ground  of  the  acceptance  and 
actual  receipt  of  part  of  the  goods  by  the 
vendee,  the  buyer  must  accept  and  actually 
receive  part  of  the  goods,  and  the  contract 
will  not  be  good  unless  he  does  both. — Ibid. 

Whether  the  buyer's  refusal  to  take  the 
goods  be  reasonable  or  not  is  immaterial. 
The  question  is  not  whether  he  ought  to 
accept,  but  whether  he  has  accepted  them. 
—Ibid. 

Placing  the  property  in  charge  of  the 
vendee,  with  his  consent,  for  the  purpose  of 
testing  it,  with  a  view  to  enable  him  to  de- 
cide whether  or  not  he  would  buy,  is  not 
such  an  acceptance  as  will  comply  with  the 
statute,  nor  will  an  expression  of  satisfac- 
tion with  the  result  of  the  experiment  by 
the  vendee  after  the  trial  amount  to 
an  acceptance.  Testimony  to  that  effect 
would  show  that  the  purchaser  approved 
of  the  quality  of  the  goods,  but  is  inade- 
quate to  prove  an  acceptance  by  him. — 
Ibid. 

To  satisfy  the  statute  there  must  be  a 
delivery  of  part  of  the  goods  by  the  vendor, 
with  the  intention  of  vesting  the  right  of 
possession  in  the  vendee,  and  there  must  be 
an  actual  acceptance  by  the  latter,  with 
the  intention  of  taking  possession  of  them 


as  owner,  evinced  by  some  act  or  conduct 
which  would  be  justified  if  he  was  owner 
and  not  otherwise. — Ibid. 

Where  a  defendant,  who  was  doing  a  re- 
tail trade  in  Atlantic  City,  New  Jersey, 
ordered  the  plaintiffs,  who  were  importers 
and  manufacturers  of  Bohemian  glass  nov- 
elties, &c,  in  the  city  of  New  York,  an 
assortment  of  watch  cases  and  cologne  arti- 
cles to  be  thereafter  manufactured  in  Europe 
with  the  words  "Atlantic  City"  thereon, 
for  the  special  use  of  defendant's  trade,  it 
was  held,  following  the  decisions  of  the 
State  of  New  York,  that  this  was  not  a  con- 
tract of  sale,  but  for  work,  labor  and  mate- 
rials, and  hence  not  a  contract  within  the 
statute  of  frauds. — Roubicek  &  Zobel  vs. 
Haddad,  38  Vr.  522. 

A  parol  contract,  whereby  the  defendant 
bargained  for  and  agreed  to  purchase  from 
plaintiff's  testator  a  claim  against  a  third 
party  on  the  consideration  that  said  testa- 
tor would  put  the  claim  in  judgment  and 
make  an  assignment  of  the  judgment  to  the 
defendant,  is  invalid,  under  the  sixth  section 
of  the  statute  of  frauds  (Gen.  Stat.,  p.  1603), 
which  declares  that  a  contract  for  the  sale 
of  goods,  wares  and  merchandise  for  the 
price  of  $30  and  upwards  shall  be  void 
unless  in  writing. — French,  Executrix  vs. 
Schoonmaker,  40  Vr.  6. 

A  contract  for  a  water  supply  is  a  con- 
tract for  the  sale  of  goods,  wares  and  mer- 
chandise, and  is  within  the  operation  of  the 
statute  of  frauds. — Mayor,  &c,  of  Jersey 
City  vs.  Town  of  Harrison,  42  Vr.  69.  See 
43  Id.  185. 

A  resolution  to  take  the  case  out  of  the 
statute  of  frauds  must  not  only  be  passed, 
but  it  must  also  be  communicated  to  the 
other  contracting  party  by  the  direction 
of  the  party  which  adopts  the  resolution, 
and  it  must  be  accepted  to  constitute  a 
contract . — Ibid . 

6.  Guaranteeing  Brokers  Commissions. 

An  oral  agreement  to  make  sales  on  com- 
mission, and  to  guarantee  payment,  is  not 
within  the  statute  of  frauds;  and  this, 
though  the  precise  amount  to  be  received 
for  guaranteeing  the  sales,  as  distinguished 
from  the  commissions  for  making  them, 
does  not  appear. — Bullowa  vs.  Orgo,  12 
Dick.  428. 

7.  For  Devise. 

A  contract  to  devise  land  is  within  the 
statute  of  frauds. — Lozier  vs.  Hill,  2  Rob. 
300. 

The  conveyance  of  land  for  its  full  value 
is  not  part  performance  of  the  parol  agree- 
ment of  the  grantee  to  devise  it  to  the 
grantor,  so  as  to  take  it  out  of  the  statute 
of  frauds. — Ibid. 
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The  statute  of  frauds  is  available  as  a 
defence  to  a  suit  for  specific  performance 
of  a  contract  to  devise,  under  an  answer 
denying  any  promise  to  make  the  devise.  - 
Ibid. 

8.  In  Consideration  of  Marriage. 

An  ante-nuptial  parol  agreement  by  a 
husband  to  make  the  wife  beneficiary  in  a 
mutual  benefit  certificate  is  void  under  the 
provision  of  the  statute  of  frauds  that  an 
agreement  made  in  consideration  of  mar- 
riage must  be  reduced  to  writing  and  signed. 
—  Pennsylvania  Railroad  ('<>.  vs  Warren, 
3  Rob.  706. 

9.  Where  Money   Has  Been   Paid  on 
Void  Contract. 

Where  a  contract  is  not  enforceable  bj 
reason  of  the  provisions  of  the  statute  of 
frauds,  an  action  can  be  maintained  to  re- 
cover money  paid  thereunder. — Allen  vs. 
Metropolitan  Ass'n,  23  N.  J.  L.  J   232. 


II.  EVIDENCE. 

1.  Parol  to  Supply  Deficiency. 

Where  the  written  agreement  or  memor- 
andum is  deficient  in  failing  to  name  vendor, 
parol  evidence  is  admissible  to  supply  the 
deficiency.- — Bowers  vs.  Glucksman,  39  Vr. 
146. 

2.  Burden  of  Proof. 

Y\  here  the  action  of  the  plaintiff  and  his 
right  to  recovery  are  founded  upon  a  con- 
tract or  promise  in  writing  under  the  statute 
of  frauds,  which  contract  or  promise  has 
been  lost,  and  the  evidence  of  the  execution 
and  existence  of  the  same  is  in  dispute,  it 
is  error  for  the  trial  court  to  refuse  to  charge, 
upon  request,  that  the  burden  of  proof  is 
upon  the  plaintiff  to  establish  the  execution 
and  contents  of  such  contract  or  promise 
by  a  preponderance  of  proof,  and  for  such 
error  the  judgment  will  be  reversed  and  a 
new  trial  ordered. — Gallagher  vs.  McBride, 
34  Vr.  422. 


III.  PLEADING. 

1.  Declaration. 

Where  an  action  is  founded  upon  a  con- 
tract which  at  common  law  is  valid  without 
writing,  but  which  the  statute  of  frauds  re- 
quires to  be  in  writing,  the  declaration  need 
not  count  upon  or  take  notice  of  the  writing. 
—Whitehead  vs.  Burgess,  32  Vr.  75. 


2.  Plea. 

The  statute  "f  fraud-  must   be  pleaded 
to  be  relied   upon   as  a  defi 
Sharkey,  14  Dick.  284.     A.  IS  Id.  446. 


IV.  CREATION    OF    INTEREST  IN 

LAND. 

I.  Trust. 

Where  there  was  no  previous  partnership 
or  joint  enterprise  between  the  parties,  and 
they  agreed  by  parol  that  defendant  should 
purchase  and  take  title  to  land  in  his  own 
name,  and  hold  it  for  the  joint  benefit  of 
both,  and  plaintiff  contributed  no  money 
to  the  enterprise,  the  contract  was  within 
the  statute  of  frauds,  requiring  agreements 
relating  to  land  to  be  in  writing,  and  plain- 
tiff could  not  recover  any  interest  in  the 
land  without  written  proof  of  the  contract. 
— Schultz  vs.  Waldons,  15  Dick.  71. 

2.  Easement. 

A  landlord's  oral  permission  to  his  sub- 
tenant to  make  alterations  in  the  leased 
premises  which  will  give  the  sub-tenant  an 
easement  of  ingress  and  egress  into  the 
building  during  the  five  year  term  of  the 
sub-lease,  is  void  under  the  statute  of  frauds. 
—Peer  vs.  Wadsworth,  1  Rob.  191. 

3.  Tenancy. 

A  signed,  but  undelivered  lease  may  be 
given  in  evidence  to  prove  an  agreement 
upon  the  details  of  a  lease,  pursuant  to  one 
of  the  terms  of  a  previously  signed  memor- 
andum in  writing  of  an  oral  agreement  for  a 
lease;  and  if  said  previous  memorandum  of 
agreement  for  a  lease  and  the  signed  but 
undelivered  lease,  taken  together,  show  a 
completed  agreement  upon  the  terms  of  a 
lease,  the  statute  of  frauds  is  satisfied,  and 
specific  performance  may  be  decreed. — 
Charlton  vs.  Columbia  Real  Estate  Co.,  1 
Rob.  629. 

Where  the  negotiations  for  a  lease  of 
property  belonging  to  a  corporation  were 
carried  on  by  one  of  its  officers,  and  he 
executed  a  lease  to  complainants  for  a  term 
of  years  in  his  own  name,  such  lease,  though, 
ineffective  as  a  lease  against  the  corporation, 
was  a  sufficient  memorandum  of  the  agree- 
ment to  satisfy  the  statute  of  frauds,  and 
the  complainants  are  entitled  to  a  similar 
lease  from  the  corporation  for  the  premises. 
— Clement  vs.  Young-McShea  Amusement 
Co.,  3  Rob.  347. 

4.  License. 

When  a  party,  in  derogation  of  the  statute 
of  frauds,  claims  an  interest  in   lands  by 
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virtue  of  a  parol  permission,  relying  on 
which  he  has  placed  an  improvement  on 
the  land,  and  seeks  to  restrain  the  owner 
from  asserting  his  rights  in  the  land  in  ques- 
tion, the  evidence  offered  in  support  of  the 
party's  claim  must  be  demonstrative  of  his 
right.  In  this  case  HELD,  the  evidence 
presented  in  support  of  the  complainant's 
claim  is  insufficient. — Hartman  vs.  Powell, 
2  Rob.  293.    A.  Id.  800. 


FREEHOLDERS. 

See  Bridges;  Chosen  Freeholders. 


FREIGHT. 

See  Common  Carriers;   Consignment. 
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Cross  References.    Brokers;    Criminal 
Lav.  and  Procedure;  Contracts. 


I.  EFFECT  OF  STATUTES,  RELAT= 
ING  TO. 

1.  Agreement  to  Purchase  Speedy 
Horse. 

A  promise  to  A.,  on  sufficient  considera- 
tion, to  pay  to  the  owner  of  the  foal  of  the 
mare  of  A.,  by  the  stallion  of  the  promisor, 
a  certain  sum  of  money  if  such  foal  is  the 
first  of  the  get  of  such  stallion  that  trots  a 
mile  in  two  minutes  and  thirty  seconds,  is 


a  valid  undertaking,  and  is  not  prohibited 
by  our  statutes  against  the  offering  of  purses 
for  running,  pacing  or  trotting. — White- 
head vs.  Burgess,  32  Vr.  75. 

2.  Wager  on  Horse  Race  in  Foreign 
State. 

A  wager  or  bet  upon  a  horse  race  is  pro- 
hibited by  the  "Act  to  prevent  gambling" 
(Gen.  Stat.,  p.  1606),  although  the  race  is 
not  to  be  run  in  New  Jersey  but  in  another 
state.  A  stakeholder  receiving  a  deposit 
on  such  a  bet  incurs  the  liability  imposed 
by  the  provisions  of  that  act. — Hensler  vs. 
Jennings,  33  Vr.  209. 

3.  Resorts  for  Betting  Purposes. 

In  the  act  approved  April  26th,  1894 
(Gen.  Stat.,  p.  .1102),  the  words  "if  any 
person  *  *  *  shall  keep  a  place  to 
which  persons  may  resort  *  *  for  bet- 
ting upon  the  event  of  any  horse  race  *  * 
or  for  gambling  in  any  form,"  import  the 
keeping  of  a  place  with  intent  that  persons 
may  resort  thither  for  betting,  &c. — State 
vs.  Ackerman,  33  Vr.  456. 

Section  65  of  the  Crimes  act  of  1898 
(Pamph.  L.,  p.  812),  which  prohibits  (inter 
alia)  the  keeping  of  a  place  within  this  state 
tn  which  persons  may  resort  for  pool  selling 
or  bookmaking,  or  for  betting  upon  the 
event  of  any  horse  race,  either  within  or 
without  this  state,  upon  the  event  of  any 
or  for  gambling  in  any  form,  or  aiding, 
abetting  or  assisting  therein,  is  violated  by 
the  keeping  of  a  resort  for  gamblers  whose 
wagers  are  made  by  means  of  telegraphic 
communication  with  persons  outside  of  the 
state,  although  the  latter  be  not  violating 
their  own  local  laws  in  accepting  such 
wagers. — Ames  vs.  Kirby,  42  Vr.  442. 

In  order  to  constitute  a  violation  of 
section  65  of  the  Crimes  act  (Pamph.  L., 
1898,  p.  812),  it  is  not  necessary  that  both 
parties  to  the  betting  transactions  shall  be 
within  this  state. — Ibid. 
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Section  65  of  the  Crimes  act  (Pamph.  L., 
1898,  p.  812)  is  not  in  conflict  with  the 
interstate  commerce  clause  of  the  federal 
constitution,  although  the  section  may  inci- 
dently  operate  to  prevent  interstate  wagers 
by  telegraph. — Ibid. 

4.  Foreign  Judgment. 

The  New  York  statute  against  gaming, 
like  our  own,  is  a  remedial  statute  giving  a 
right  of  action  both  against  the  stake  holder 
and  the  principal  to  win  mi  lie  pays  tin- 
money.  A  judgment  in  New  York  against 
the  stakeholder,  which  is  unsatisfied,  is  no 
bar  to  a  suit  in  this  state  against  the  prin- 
cipal.— Kennealy  vs.  Leary,  38  Vr.  435. 

5.  Stock  Transactions. 

Money  deposited  in  pursuance  of  a  wag- 
ering agreement  upon  a  rise  or  fall  in  the 
price  of  stocks,  may  be  recovered  by  the 
depositor  from  the  depositary,  whether  the 
agreement  has  been  fully  executed  or  not. 
— Van  Pelt  vs.  Schauble,  39  Vr.  638. 

Purchases  and  sales  of  stocks  on  a  stock 
exchange,  made  by  defendants  as  brokers 
for  complainant's  testator,  did  not  form  a 
gaming  transaction  if  the  stocks  were  actu- 
ally bought  and  delivered  and  there  was 
not  a  mere  dealing  in  differences  between 
prices  or  speculations  on  the  rise  and  fall 
of  the  market. — Pratt  vs.  Boody,  10  Dick. 
175.     See  11  Id.  429. 

In  determining  whether  transactions  in 
stocks  are  lawful  or  merely  gaming  trans- 
actions, that  the  transactions  between  the 
broker  and  those  of  whom  he  bought  or  to 
whom  he  sold  are  real,  is  not  decisive,  but 
the  question  is  whether,  as  between  broker 
and  customer,  the  dealings  are  really  deal- 
ings in  differences — Sharp  vs.  Stalker,  18 
Dick.  596. 

An  arrangement  between  customer  and 
brokers  for  bona-fide  contracts  of  purchase 
and  sale  of  stocks  by  the  brokers  with  third 
persons  does  not  become  a  wagering  con- 
tract unless  there  is  a  further  agreement 
or  understanding  between  the  brokers  and 
customer  that  the  bona-fide  deliveries  con- 
templated between  the  broker  and  the 
third  persons  are  not  to  be  carried  into 
effect  between  the  brokers  and  their  cus- 
tomer, and  that,  as  between  them,  there 
is  no  other  liability  on  either  side  than 
settlement  of  differences. — Thompson  vs. 
Williamson,  1  Rob.  212. 

The  law  presumes  that  transactions  are 
lawful,  and  the  burden  is  upon  him  who 
asserts  that  they  are  unlawful.  Under  our 
law  there  is  nothing  wrong  in  the  purchase 
of  stocks  or  buying  stocks  and  bonds  upon 
a  margin.  If  the  parties  intend  that  the 
stocks  shall  never  actually  be  delivered  to 
the  purchaser,  and  the  money  shall  never 
actually  be  paid  therefor,  but  that  at  some 


time  in  the  future  a  settlement  shall  be 
made  of  the  profits  or  losses,  as  the  case 
may  be,  the  transaction  is  gambling  and 
illegal. — Myers  vs.  Fridenberg.  28  N.  J.  L. 
J.  52. 


II.  STAKEHOLDERS. 

\  rescission  of  such  a  wagering  contract 
by  the  parties  thereto  will  not  relieve  the 
stakeholder  of  the  liability  imposed  by  sec- 
tion 2  of  that  ait  unless  the  deposit  has 
been  returned.  Quaere.  "Whether  the  re- 
turn of  the  deposit  will  relieve  him  from 
other  liabilities  under  the  act? — Hensler  vs 
Jennings,  33  Vr.  209. 

A  consent  of  the  loser  of  such  a  wager 
that  the  stakeholder  should  pay  to  the 
winner  a  part  of  the  stakes  deposited,  on 
condition  that  the  loser  should  also  be  paid 
a  part  thereof,  which  condition  the  stake- 
holder does  not  perform,  will  not  relieve 
him  of  the  liabilities  imposed  by  the  act. 
Quaere.  Whether  a  payment  after  the 
event  to  the  winner,  upon  the  uncondi- 
tional consent  of  the  loser,  will  relieve  the 
stakeholder? — Ibid. 


III.  PLEADING. 
1.  Form  of  Indictment. 

The  common  law  form  of  an  indictment 
for  keeping  a  disorderly  house,  charging 
that  the  defendant  permitted  persons  to  be 
and  remain  in  his  house  betting  on  horse 
races,  does  not  legally  charge  a  violation 
of  the  statute  above  mentioned. — State  vs. 
Ackerman,  33  Vr.  456. 

2.  Declaration. 

In  a  declaration  by  a  common  informer, 
the  allegation  that  R.  F.  lost  the  sum  of 
$660  on  the  running  of  a  foot  race  between 
two  men,  that  he  paid  the  said  sum  of 
money,  and  that  the  said  sum  of  money 
was  received  by  the  defendant  as  the  win- 
ner thereof  as  a  bet  or  wager,  does  not  show 
a  case  entitling  the  plaintiff  to  sue  under 
the  sixth  section  of  "An  act  to  prevent 
gaming."  (Gen.  Stat.,  p.  1606).— Fitzger- 
ald vs.  Schloss,  33  Vr.  472. 

A  recovery  may  be  had  of  money  depos- 
ited on  margin  upon  the  common  count 
for  monev  had  and  received. — Van  Pelt  vs. 
Schauble,  39  Vr.  638. 

3.  Burden  of  Proof. 

The  burden  of  proving  that  transactions 
relating  to  the  purchase  and  sale  of  stocks, 
which  are  in  form  transactions  between  the 
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customer  as  principal  and  the  broker  as 
agent,  are  wagering  contracts,  rests  on  the 
party  asserting  their  illegality. — Pratt  vs. 
Boody,  10  Dick.  175.     See  11  Id.  429. 

The  burden  of  proof  to  establish  a  gaming 
transaction  is  on  the  person  asserting 
illegality. — Thompson  vs.  Williamson,  1 
Rob.  212. 

4.  Defence. 

Complainants  sued  for  one  of  their  cus- 
tomers in  New  York  for  a  balance  alleged 
to  be  due  on  account  for  the  purchase  and 
sale  of  stock  as  brokers.  The  customer 
appeared  and  answered,  but  did  not  spec- 
ially set  up  that  the  claim  was  based  on  a 
gaming  transaction.  Complainants  ob- 
tained judgment,  and  sued  on  it  in  New 
Jersey;  again  obtained  judgment,  and  filed 
their  bill  in  equity  to  set  aside  conveyances 
of  the  debtor's  property,  alleged  to  have 
been  fraudulent  as  against  them.  HELD, 
that  in  the  absence  of  proof  of  the  laws  of 
New  York  the  presumption  is  that  the 
common  law  rule,  making  a  judgment 
conclusive  between  the  parties  prevails  in 
New  York,  so  that  the  defence  of  a  gaining 
transaction  was  not  open  to  the  debtor. — 
Thompson  vs.  Williamson,  1  Rob.  212. 

On  the  same  presumption,  the  New  Jer- 
sey judgment  is  conclusive  between  the 
parties,  and  the  defence  of  a  gaming  trans- 
action was  not  open  to  the  debtor. — Ibid. 

5.  Effect  of  Judgment. 

Grantees  of  a  judgment  debtor,  not  parties 
to  the  action  in  which  the  judgment  is  ren- 
dered, are  not  concluded  by  a  judgment 
against  their  grantor  from  setting  up  the 
defence  that  the  recovery  was  based  on  a 
gaming  transaction. — Thompson  vs.  Wil- 
liamson, 1  Rob.  212. 


IV.  ASSIGNABILITY  OF  CLAIM. 

The  depositor's  right  to  money  deposited 
on  margin  is  a  chose  in  action  arising  on  an 
implied  contract,  and  therefore  is  assignable 
at  law,  so  that  the  assignee  may  sue  for  it 
inyhis  own  name,  by  force  of  the  Practice 
act,  paragraph  340.— Van  Pelt  vs.  Schauble, 
39  Vr.  638. 


GAS  COMPANIES. 
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ITIES. 

1.  To  Lay  Gas  Pipes  in  Street. 

2.  To  Remove  Meter. 


3.  To     Detach     Burners    from 
Street  Lamps. 
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panies. 
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I.  RIGHTS,  DUTIES  AND  LIABIL- 
ITIES. 

I.  To  Lay  Gas  Pipes  in  Street. 

The  common  council  of  Dover  is  without 
power  to  grant  leave  to  a  corporation  organ- 
ized under  the  general  law  of  this  state, 
entitled  "An  act  concerning  corporations," 
to  lay  gas  pipes  and  operate  a  gas  plant  in 
Dover. — Richards  vs.  Dover,  32  Vr.  400. 

Pamph.  L.,  1855,  p.  74,  sec.  1,  provides 
that  the  Morristown  Gaslight  Company 
shall  have  power  to  make  and  sell  gas  for 
the  purpose  of  lighting  the  streets,  &c,  of 
Morristown  "and  its  vicinity."  Section  2 
gives  it  power  to  lay  its  gas  pipes  and  erect 
posts,  &c,  in  the  streets  of  Morristown 
"and  its  vicinity."  HELD,  that  under  this 
act  the  corporation  was  given  power  to  lay 
its  gas  pipes  in  the  streets  of  the  borough 
of  Madison,  the  outer  limits  of  which  at 
that  time  were  not  more  than  a  mile  dis- 
tant from  Morristown,  and  nearer  than  any 
other  of  the  neighboring  villages,  it  being 
included  in  the  term  "in  its  vicinity."— 
Madison  vs.  Morristown  Gas  Co.,  18  Dick. 
120.     See  20  Id.  356. 

This  authority  was  not  repealed  by  Gen. 
Stat.,  p.  1613,  sees.  30,  31,  authorizing  gas 
companies  to  extend  their  main  pipes  to  any 
neighboring  municipality,  provided  the 
common  council  thereof  grant  permission. 
—Ibid. 

The  Borough  act  of  1897,  which  provides 
that  the  borough  council  may  prescribe  the 
manner  in  which  corporations  or  individuals 
may  exercise  any  privilege  granted  to  them 
in  the  use  of  any  street,  authorizes  the  regu- 
lation, but  not  the  prohibition,  of  such 
privileges;  and  an  ordinance  giving  the 
street  committee  of  a  borough  arbitrary 
power  to  refuse  a  permit  to  tear  up  the 
streets  for  the  purposes  of  laying  gas  pipes 
is  invalid. — Ibid. 

2.  To  Remove  Meter. 

Where  an  agreement  between  an  owner 
or  occupant  of  premises  and  a  gas  company 
for  the  installation  of  a  gas  meter  upon  the 
premises,  for  the  purposes  of  registering 
the  gas  to  be  consumed  thereon,  contains 
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a  clause  that,  the  company  or  its  agent 
"shall  have  free  access  to  the  meter  and  its 
connections,  at  all  reasonable  hours,  and 
for  any  purpose,  and  may  remove  the  same, 
and  upon  failure  to  comply  with  any  of  the 
rules  of  the  company,  may  sever  the  con- 
nection and  the  service  pipe,  and  discon- 
tinue the  same,"  an  action  of  tort,  as  for 
trespass  quale  clausum  f regit,  will  not  lie 
against  the  ^;:is  company  or  its  agent,  after 
default  in  payment,  under  the  rules  of  the 
company,  for  gas  consumed,  because  an 
agent  of  the  company  entered  upon  the 
premises,  and,  without  the  consent  of  the 
owner  or  occupant,  and  without  the  use  of 
force  or  the  doing  of  any  unnecessary  dam- 
age,  removed  the  meter. — Hitchcock  vs. 
1  ssex  and  Hudson  Gas  Co.,  41  Vr.  492.  See 
42  Id.  565. 

The  plaintiff  in  his  written  application 
to  the  defendant  for  a  supply  of  gas  in  his 
dwelling,  agreed  that  the  defendant's  agents 
should  have  free  access  to  the  meter  at  all 
reasonable  hours,  and  might  remove  same, 
and  accordingly  the  defendant  installed  its 
meter  in  the  cellar  and  supplied  gas  to  the 
plaintiff.  Several  gas  bills  due  from  the 
plaintiff,  being  unpaid,  the  defendant's 
agent  applied  to  the  plaintiff's  wife,  who 
was  in  charge  of  the  house,  for  admission 
to  the  cellar,  to  remove  the  meter,  but  she 
refused.  Afterwards,  in  the  daytime,  the 
agent  forced  the  outer  door  of  the  cellar, 
entered  and  removed  the  meter,  using  no 
more  force  than  was  necessary,  and  causing 
no  disturbance  whatever  to  any  person. 
HELD,  that  this  was  not  a  tort  against  the 
plaintiff.— Hitchcock  vs.  Essex  and  Hudson 
Gas  Co.,  42  Vr.  565. 

3.  To  Detach  Burners  from  Street 

Lamps. 

A  corporation  having  a  contract  to  fur- 
nish light  to  a  city  has  no  right  to  forcibly 
detach  and  remove  burners  used  by  the  gas 
company,  and  attached  to  its  pipes  en- 
cased in  the  city's  lamp  posts,  and  to  re- 
place them  with  its  own  lamps,  but  should 
have  accomplished  its  purpose  in  a  legal 
manner,  either  by  contract  with  the  gas 
company  or  by  enforcement  of  the  city's 
right  to  gas  on  reasonable  terms. — Public 
Service  Corporation  vs.  American  Lighting 
Co.,  1  Rob.  122. 

4.  To  Contract  with  Other  Com- 

panies. 

A  corporation  engaging  to  furnish  light 
to  a  city  is  charged  with  knowledge  of  its 
disabilities,  arising  from  differences  with 
the  company  controlling  the  gas  supply,  to 
fulfill  the  contract,  and  should  have  first 
made  investigation  and  arrangements  with 
such  company. — Public  Service  Corpora- 
tion vs.  American  Lighting  Co.,  1  Rob.  122. 

A  demand,  conceding  that  it  is  on  behalf 
of  a  city,  by  a  foreign  gas  company  having 


a  contract  with  the  city  to  furnish  light  for 
nine  months,  that  the  corporation  control- 
ling the  supply  shall  furnish  it  with  gas  by 
the  cubic  foot,  measured  by  a  wholly  un- 
reliable standard,  or  else  furnish  and  place 
its   own   meters,    is   unreasonable. — Ibid. 


Where  the  proposal  and  contract  of  a 
successful  bidder  for  street  lighting  are  based 
on  the  lump,  and  not  on  the  cubic  feet 
of  gas  used,  a  demand  by  such  bidder  that 
the  company  controlling  the  gas  supply 
shall  furnish  gas  by  the  cubic  foot  is  not 
warranted  by  its  contract  with  the  city. — 
Ibid. 

5.  To  Install  Meter. 

The  obligation  of  a  gas  company  to  sup- 
ply a  dwelling  or  tenement  with  gas,  and 
for  that  purpose  to  lay  down  a  supply  pipe 
and  set  a  meter,  is  subject  to  the  limitation 
that  there  shall  exist  a  reasonable  expecta- 
tion that  the  consumption  of  gas  will  war- 
rant the  necessary  preliminary  expenditure. 
- — Public  Service  Corporation  vs.  American 
Lighting  Co.,  1  Rob.  122. 


6.  To  Supply  Cities  with  Gas. 

A  gas  company  cannot  be  compelled  to 
furnish  gas  to  a  city  without  its  being 
measured. — Public  Service  Corporation  vs. 
American  Lighting  Co.,  1  Rob.  122. 


7.  For  Monopoly. 

Where  a  gas  company,  having  a  fran- 
chise and  virtual  monopoly,  demands  of  a 
city  an  unreasonable  price  for  gas,  the  city 
may  offer  a  reasonable  price;  and  if  the  gas 
company  refuses  to  furnish  gas  at  that  price, 
the  city  may  obtain  a  mandamus,  if  the 
supply  has  not  been  commenced,  or  may 
sue  in  equity  to  enjoin  the  stoppage  of  a 
supply  being  furnished. — Public  Service 
Corporation  vs.  American  Lighting  Co.,  1 
Rob.  122. 


Corporations  enjoying  a  gas  franchise, 
and  the  complete  or  partial  monopoly  re- 
sulting therefrom,  are  bound  to  serve  the 
public  upon  reasonable  terms  and  at  rea- 
sonable rates,  and  are  similarly  entitled  to 
reasonable  dealings  from  the  public. — Ibid. 

8.  Of  Foreign  Company. 

A  foreign  corporation  having  no  fran- 
chise within  the  state,  being  neither  a  citi- 
zen nor  a  householder  thereof,  the  sole  busi- 
ness of  which  is  the  furnishing  of  a  patent 
gas  burner,  has  no  standing,  in  its  own  right, 
to  demand  and  receive  a  supply  of  gas  from 
a  domestic  corporation  for  any  purpose 
whatever. — Public  Service  Corporation  vs. 
American  Lighting  Co.,  1  Rob.  122. 
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I.  INTER  VIVOS. 

1.  Debt  Secured  by  Mortgage. 

A  mortgage  given  by  a  nephew  to  his 
aunt,  which  was  unaccompanied  by  any 
bond,  but  which  itself  contained  a  covenant 
to  pay  the  money  in  five  years,  was  after- 
wards delivered  by  her  to  him  with  intent 
to  make  him  a  gift  of  it,  and  the  money 
which  it  secured.  Before  delivering  it  she 
made  in  his  presence  an  endorsement  there- 
on that  she  had  received  "principal  and 
interest  to  date,"  and  directing  the  reg- 
ister to  "cancel  this  of  record."  HELD, 
that  the  gift  of  the  money  secured  was 
effectual.— Parret  vs.  Craig,  11  Dick.  280. 
A.  Id.  848. 

2.  Land  to  Wife  by  Husband. 

Where  a  husband  negotiates  the  purchase 
of  lands  and  procures  the  title  to  be  placed 
in  his  wife's  name,  and  mortgages  his  own 
other  property  with  that  bought  for  her  to 
pay  for  the  latter,  and  actually  gives  her 
the  money  raised  on  the  mortgage,  it  is  a 
complete  gift  to  the  wife,  and  casts  upon 
the  husband  or  his  heirs  who  dispute  it, 


the  burden  of  proving  an  obligation  on  her 
part  to  pay  back  the  money,  or  some  agree- 
ment on  her  part  that  the  whole  debt  should 
be  charged  primarily  on  her  property,  leav- 
ing the  husband's  liable  only  for  the  defi- 
ciency.— Moran  vs.  Neville,  ll  Dick.  'A'-(\. 

3.  Presumption. 

The  relation  of  husband  and  wife  and 
his  conduct  in  so  dealing  with  the  property 
purchased,  raise  a  presumption  that  a  gift 
or  settlement  is  intended,  and  while  this 
presumption  may  be  rebutted  by  proof,  the 
burden  is  upon  the  party  who  disputes  the 
gift. — Moran  vs.  Neville,  11  Dick.  326. 

The  expenditure  of  a  husband  of  his  own 
moneys  in  the  improvement  of  the  property 
of  his  wife  is  presumed  to  be  a  gift  to  her, 
in  the  absence  of  proof  of  a  contrarv  intent. 
— Selover  vs.  Selover,  17  Dick.  761." 

The  presumption  of  law  is  against  a  gift 
by  the  wife  of  the  principal  of  he"  separate 
property  to  the  husband,  and  the  burden 
of  proving  it  is  upon  him  who  asserts  it. — 
Demarest  vs.  Terhune,  17  Dick.  782. 

The  rule  here  stated  does  not  apply  to 
the  income  of  the  wife's  separate  estate. 
A  gift  of  that  may  be  implied  from  its  re- 
ceipt by  the  husband. — Ibid. 

The  payment  of  a  mortgage  on  land  by 
the  tenant  for  life  who  was  also  a  tenant 
in  remainder  of  an  interest  in  the  land, 
made  at'ter  she  had  made  her  will  giving  all 
her  property  to  one  of  the  tenants  in  re- 
mainder, will  not  be  presumed  to  be  a  gift 
to  both  the  other  tenants  in  common, 
though  she  immediately  caused  the  mort- 
gage to  lie  canceled  of  record.  —  Kinkead  vs. 
Ryan,  19  Dick.  454.     See  20  Id.  726. 

A  gift,  made  by  a  father  of  advanced 
years  and  in  infirm  health,  to  a  daughter 
who  is  furnishing  him  care  and  service, 
made  necessary  by  his  physical  condition, 
is,  presumptively,  the  result  of  undue  in- 
fluence; and,  in  a  suit  brought  to  have  a 
gift,  made  under  such  conditions,  declared 
invalid  for  this  reason,  the  burden  of  prov- 
ing absence  of  undue  influence  rests  upon 
the  donee. — Slack  vs.  Rees,  21  Dick.  447. 

4.  Delivery. 

A  gift  of  chattels  or  choses  in  action  by 
deed  is  made  complete  and  valid  by  deliv- 
ery of  the  deed  alone,  without  an  actual 
delivery  of  the  chattels  or  evidence  of  the 
choses  in  action,  and  grantor  is  estopped 
to  deny  that  possession  of  the  thing  granted 
had  not  been  transferred. — Tarbox  vs. 
Grant,  11  Dick.  199. 

In  order  to  legalize  a  gift  inter  vivos, 
there  must  be  an  absolute  parting,  on  the 
part  of  the  settler,  with  the  interest  which 
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had  been  his  up  to  the  time  of  the  making 
of  the  gift.— Taylor  vs.  Coriell,  21  Dick.  262. 

5.  In  Trust. 

A  testator  gave  national  bank  stock  to 
the  bank's  cashier,  in  trust,  to  distribute 
the  dividends  to  designated  employes  dur- 
ing the  corporate  existence  of  the  bank, 
"either  under  its  present  charter  or  by  vir- 
tue of  any  renewals  or  extensions  thereof." 
The  bank  was  incorporated  on  June  19th, 
1865,  for  the  period  of  twenty  years,  and 
its  existence  was  extended  twenty  years 
under  the  federal  law  of  1882.  Testator 
died  in  November,  1891,  and  no  law  then 
or  has  since  existed  authorizing  an}'  further 
extension.  HELD,  that  the  gift  violated 
the  rule  against  perpetuities,  and  was  void 
in  that  the  trust  might  not  be  completely 
performed  in  twenty-one  years. — Siedler  vs. 
Syms,  11  Dick.  275. 

6.  Sufficiency  of  Evidence. 

Upon  the  facts  established  in  this  case. 
HELD,  that  the  evidence  was  not  suffi- 
ciently convincing  to  show  a  gift  of  the  mort- 
gage.— Thompson  vs.  West,  11  Dick.  660. 

In  order  to  make  a  gift  effective,  the 
evidence  should  show  an  intention  on  the 
part  of  the  donor  to  divest  himself  of  the 
possession  and  control  of  his  property,  and 
it  should  be  inconsistent  with  any  other 
intention.— Taylor  vs.  Coriell,  21  Dick.  262. 

Evidence  held  insufficient  to  prove  a  gift 
inter  vivos,  but  on  the  contrary,  to  show 
that  the  gift  was  limited  to  take  effect  after 
the  father's  death,  and  hence  was  void,  be- 
ing a  testamentary  disposition  of  the  funds 
in  a  manner  contrary  to  the  statute  i  if  wills. 
—Ibid. 

The  rule  that  a  deed  of  gift  containing 
no  power  of  revocation  will  be  set  aside 
where  a  relation  of  trust  and  confidence 
exists  between  donor  and  donee,  and  the 
donor  has  had  no  independent  advice  as 
to  the  effect  of  the  deed  upon  his  own  inter- 
est in  the  subject  matter  of  the  gift,  applies 
to  an  irrevocable  conveyance  made  by  an 
aged  and  infirm  father,  without  independ- 
ent and  competent  advice,  to  a  daughter 
with  whom  he  lives  and  upon  whose  care 
his  well  being  depends. — Slack  vs.  Rees,  21 
Dick.  447. 

A  settlement  by  a  father,  after  a  second 
marriage,  on  the  children  of  the  first  mar- 
riage, covering  his  homestead  and  half  his 
personal  property,  executed  voluntarily  and 
without  any  solicitation  from  them,  will 
be  sustained,  though  containing  no  power 
of  revocation,  where  it  was  not  unreason- 
able in  amount,  and  was  executed  with 
advice  of  his  own  counsel,  when  he  was 
steadily  accumulating  money  and  was  en- 
tirely competent  to  act. — James  vs.  Aller, 
21  Dick.  52.     See  2  Bob.  666. 


7.  In  Fraud  of  Creditors. 

A  gift  in  fraud  of  a  pursuing  creditor  is 
good  as  between  the  donor  and  the  donee. 
— Schwalber  vs.  Ehman,  17  Dick.  314. 

Such  a  fraudulent  gift  is  good  against  the 
administrator  of  a  deceased  donor,  except 
to  the  extent  necessary  to  pay  the  debts 
of   the   decedent. — Ibid. 

Where  such  a  conveyance  is  attacked  by 
creditors  as  voluntary  or  fraudulent,  the 
burden  is  on  the  wife  to  establish  that  her 
husband  took  and  used  her  separate  estate; 
but  when  that  fact  is  established,  whether 
such  taking  was  with  or  without  her  con- 
sent, the  burden  then  shifts,  and  those 
claiming  that  such  taking  and  use  was  by 
gift  of  the  wife  must  establish  such  gift  to 
the  husband.— Demarest  vs.  Terhune,  17 
Dick.  782. 

The  division  of  the  gift  so  as  to  give  the 
equity  in  the  land  to  the  wife  and  the  mort- 
gage to  the  children  was  not  as  if  the  wife 
placed  part  of  her  property  beyond  the 
reach  of  her  creditors,  and  therefore  fraudu- 
lent as  against  them,  but  was  as  if  the  hus- 
band refrained  from  giving  all  the  property 
to  the  wife,  and  gave  part  of  it  to  his  chil- 
dren, so  as  to  avoid  the  possibility  that 
creditors  of  the  wife  might  absorb  the  whole 
of  it— Carter  vs.  Carter,  18  Dick.  726. 
See  20  Id.  766. 

8.  Capacity  of  Donor. 

A  woman  about  seventy  years  of  age 
conveyed  one-half  of  her  interest  in  certain 
property  to  her  granddaughter,  reserving 
to  herself  its  use  for  life.  She  was  a  woman 
of  eccentricities,  but  capably  managed  her 
business  affairs.  The  subscribing  witness 
explained  the  nature  of  the  deed  to  her, 
and  had  an  intelligent  explanation  from  her 
of  her  reasons  for  its  execution.  HELD, 
valid. — Sibley  vs.  Somers,  17  Dick.  595. 

And  HELD  also,  to  be  a  contract  presently 
forceful,  and  therefore  not  invalid  because 
m  >t  lawfully  executed  as  a  will. — Ibid. 

The  instrument  is  not  a  conditional  sale 
and  is  therefore  not  invalid,  because  it  does 
not  comply  with  the  statutory  requirements. 
—Ibid. 

The  instrument  is  a  gift  and  not  an  as- 
signment, and  valid,  though  not  based^on 
a  valuable  consideration. — Ibid. 


9.  Acceptance. 

A  husband  purchased  land,  on  which 
there  was  a  mortgage,  by  paying  the  mort- 
gagee the  amount  of  the  mortgage,  and  the 
balance  of  the  price  to  the  grantor,  and  by 
taking  a  deed  in  his  wife's  name,  intending 
it  as  a  gift  to  her.  The  mortgagee  executed 
a  satisfaction  of  the  mortgage  and  delivered 
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it  to  the  husband.  On  the  same  day  the 
husband  and  wife  decided  to  make  a  gift 
of  the  mortgage  to  their  children,  and  there- 
after the  mortgagee  made  an  assignment  of 
the  mortgage  to  the  husband,  as  trustee 
thereof,  in  favor  of  the  children,  accepting 
the  money  already  paid  on  the  mortgage 
as  payment  for  the  assignment.  Several 
months  thereafter  the  assignment  was  re- 
corded. HELD,  that  a  valid  voluntary 
trust  of  the  mortgage  in  favor  of  the  chil- 
dren was  created,  the  wife,  in  effect,  refus- 
■  ing  to  accept  the  entire  gift  and  thereby 
constituting  the  husband,  in  equity,  the 
owner  of  the  mortgage,  so  that  his  accept- 
ance of  the  assignment  of  the  mortgage, 
as  trustee,  constituted  a  declaration  of  the 
trust. — Carter  vs.  Carter,  18  Dick.  726. 
See  20  Id.  766. 

10.  Revocation. 

A  subsequent  gift  by  the  father  to  his 
children  of  his  entire  property  remaining 
after  the  previous  transfers  to  them,  and 
constituting  the  balance  of  his  earnings, 
made  without  any  advice,  when  his  second 
wife,  who  had  separated  from  him,  was 
threatening  him  with  legal  proceedings  for 
support,  and  containing  no  power  of  revoca- 
tion, and  without  any  provision  for  his 
future  support,  may  be  revoked,  though 
executed  without  any  undue  influence  of 
the  children. — James  vs.  Alter,  21  Dick.  52. 
See  2  Rob.  666. 

Where  a  father  has  executed  a  gift  of 
property  to  his  children,  and  they  have 
received  the  income,  relying  on  the  gift  of 
it,  and  have  expended  it  mainly  as  the 
father  directed,  on  the  revocation  of  the 
gift  the  income  cannot  be  recovered. — Ibid. 

A  father  attempting  to  set  aside  an  un- 
reasonable settlement  of  his  property  on 
his  children,  executed  in  1881,  is  not  pre- 
cluded by  delay,  where  he  was  ignorant  of 
his  rights  until  1900,  and  has  not  by  his 
conduct  or  delay  waived  his  right  to  re- 
voke or  placed  his  children  in  a  situation 
where  it  would  be  unreasonable  to  assert 
his  claim. — Ibid. 

A  completed  gift,  absolute  in  its  terms, 
which  is  made  by  a  father  to  his  child,  with 
a  full  understanding  by  him  of  its  effect, 
and  when  the  normal  relation  of  parent  and 
child  continues  to  exist  between  them  (i.  e. 
"Inn  I  In'  fat  her,  not  the  child,  occupies  the 
dominant  position),  cannot  be  revoked  by 
him,  even  though  the  gift  plainly  appears 
to  have  been  improvidently  made. — James 
vs.  Aller,  2  Rob.  666. 

1 1 .  Bank  Deposits. 

The  contract  between  joint  depositors 
and  the  bank  relating  to  the  right  and 
method  of  withdrawing  a  deposit  is  not 
controlling  evidence  on  the  question  as  to 
whether  one,  in  making  the  deposit  jointly 


with  the  other,  intended  a  gift  to  the  other. 
—Taylor  vs.  Coriell,  21  Dick.  262. 

Where  it  clearly  appears  that  a  deposit 
made  by  a  parent  to  the  joint  account  of 
the  parent  and  a  child  is  made  for  the  con- 
venience of  the  parent  in  drawing  money, 
and  not  with  the  intention  of  making  a  gift 
to  the  child  in  case  she  survived  her  parents, 
a  subsequent  change  of  intention  must  be 
proven  by  clear  and  satisfactory  evidence. 
Merely  permitting  the  account  to  remain 
in  their  joint  names  is  insufficient. — Ibid. 

12.  Misappropriation  of. 

The  object  of  a  cemetery  company,  as 
declared  in  its  certificate  of  incorporation, 
was  to  "maintain  and  use  'its  property'  for 
cemetery  and  burial  purposes  only."  The 
bill  of  a  lot  owner  in  the  cemetery  alleged 
that  its  property  was  being  uncared  for; 
and  its  drives  and  roads  were  at  times 
impassable  for  carriages  and  that  it  was 
without  funds  to  pay  its  debts.  HELD, 
that  the  company  would  be  enjoined  from 
making  a  gift  of  money  to  a  church  organi- 
zation whose  members  or  some  of  them 
were  also  members  of  the  company.  HELD 
further,  that  although  the  lot  owner  was 
not  a  member  of  the  company,  he  had  a 
standing  to  complain  of  the  misappropria- 
tion.— Clark  vs.  Rahway  Cemetery  Co.,  3 
Rob.  636. 


II.  CAUSA  MORTIS. 
1.  Sufficiency  of  Evidence. 

One  who  claims  title  to  property  by  gift 
mortis  causa,  must  prove  the  fact  of  the 
gift  and  that  it  had  the  characteristics  of 
such  a  donation. — Buecker  vs.  Carr,  15 
Dick.  300. 

Mere  possession  of  the  subject  matter  of 
the  claimed  gift  by  the  supposed  donee, 
will  not,  of  itself,  establish  a  gift  mortis 
causa. — Ibid. 

A  donatio  causa  mortis  should  be  proved 
by  testimony  which  satisfies  the  court  that 
there  was  an  actual  gift  of  the  property  in 
question  by  the  decedent  while  under  an 
apprehension  of  death. — Snyder  vs.  Harris, 
16  Dick.  480. 

The  administrator  did  not  present  suffi- 
cient proof  of  a  gift  from  the  intestate  to 
her  three  children  which  he  claimed,  the 
proofs  showing  neither  donatio  mortis  causa 
nor  a  gift  inter  vivos,  but  rather  an  at- 
tempted testamentary  disposition,  ineffec- 
tive because  not  made  by  will. — In  re  Bay- 
ley,  1  Rob.  566. 

The  administrator  claimed  that  the  hus- 
band estopped  from  setting  up  his   claim 
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to  an  accounting  for  the  stock,  because  he 
knew  that  the  administrator  had  transferred 
it  to  his  sister,  brother  and  himself,  and  re- 
mained silent  as  to  his  claim.  He  had  been 
informed  by  the  administrator  that  the 
intestate  had  given  the  stock  to  her  three 
children.  HELD,  that  the  absence  of 
proof  that  the  husbaifd  knew  of  the  facts 
on  which  such  gift  was  claimed,  or  of  cir- 
cumstances which  put  him  on  inquiry  in 
respect  thereto,  an  estoppel  was  not  made 
out. — Ibid. 

A  note  payable  to  an  intestate  had  been 
inventoried  as  an  asset  of  her  estate.  A 
person,  not  a  party  to  the  note,  by  petition 
to  the  orphans  court,  asked  an  order  direct- 
ing the  administrator  to  deliver  the  note 
to  him.  On  an  order  to  show  cause,  peti 
tioner's  proofs  tended  to  show  that  the  nod' 
took  the  place  of  a  previous  note  made  by 
the  same  maker  to  a  person  previously  de- 
ceased, which  petitioner  claimed  had  been 
given  by  her  to  the  intestate  for  life  and  on 
her  death  to  petitioner.  HELD,  that  the 
orphans  court  properly  refused  the  order 
sought,  (1  )  because  there  was  no  sufficient 
proof  of  the  gift  which  petitioner  claimed, 
and  (2)  because  if  sufficient  proof  had  been 
made  the  court  had  no  jurisdiction  to  de- 
termine the  equitable  ownership  in  the 
absence  of  parties  who  might  contest  that 
claim.— In  re  Ferdon,  3  Rob.  762. 

2.  Presumption. 

Such  gifts  are  not  favored  in  the  law, 
and  cannot  be  proven  by  violent  inference 
from  disputed  testimony. — Buecker  vs. 
Carr,  15  Dick.  300. 


GOOD  WILL. 

Cross  References.     Contracts; 
Covenants. 

One  who  purchases  the  good  will  of  a 
business  with  a  contract  by  the  seller  not 
to  re-enter  the  same  business  in  competi- 
tion with  the  buyer  in  the  same  place,  does 
not,  by  subsequently  entering  into  a  general 
copartnership  with  the  seller,  inferentiallv 
waive  such  contractual  restraint ;  nor  does 
a  dissolution  of  the  partnership  invest  the 
seller  with  the  right  to  re-enter  business  as 
a  competitor,  as  an  incident  to  his  moiety 
in  the  good  will  of  the  firm. — Scudder  vs. 
Kilfoil,  12  Dick.  171. 

One  who  has  sold  his  business  and  good 
will,  and  has  covenanted  not  to  engage  as 
agent  or  servant  in  that  business,  may  not. 
although  he  is  not  engaged  in  any  way  in 
the  prohibited  business,  hold  himself,  out  to 
the  world  as  the  manager  or  superintendent 
of  a  similar  business  carried  on  under  his 
wife's  name,  as  one  giving  to   that   business 


the  benefit  of  his  special  skill  and  personal 
attention,  and  thereby  attract  to  it  the  good 
will  which  he  has  sold. — Fleckenstein  Broth- 
ers Co.  vs.  Fleckenstein,  -'  Rob.  252. 

Neither  the  good  will  of  the  pi 
of  a  corporation,  organized  for  the  consoli- 
dation of  various  industrial  plants,  nor  that 
transferred  as  a  part  of  the  plants  consoli- 
dated, constitutes  property  for  which  stock 
of  the  consolidated  corporation  can  be 
issued. — See,  Receiver  vs.  Heppenheimer, 
3  Rob.  36. 


GOVERNOR. 

See    Constitution    and    Constitutiona 
Law. 


GRAND  JURY. 

See  Juries. 


GUARANTY. 

I.  DISCHARGE  OF  GUARANTOR. 

II.  PLEADING  AND  PRACTICE. 

1.  Declaration. 

2.  Judgment. 

3.  Recoupment. 

III.  GUARANTOR  OF  TITLE. 

IV.  SCOPE  OF  GUARANTEE. 

Cross    References.     Frauds   and    Per= 
juries;  Insurance;  Surety. 


I.  DISCHARGE  OF  GUARANTOR. 

The  defendants  gave  to  plaintiff  a  guaran- 
tee that  if  the  latter  would  sell  to  the  H.  C. 
Co.  coal  to  an  amount  not  exceeding  in 
value  S900  they  would  be  responsible  for 
the  coal  so  sold  to  the  amount  specified. 
HELD,  that  a  sale  of  coal  made  by  the 
plaintiff  to  the  H.  C.  Co.  to  an  amount 
exceeding  in  value  the  stipulated  sum  dis- 
charged  the  defendants  from  liability  on 
their  guarantee. — Bloomington  Mining  Co. 
vs.  Searles,  34  Vr.  47. 


GUARANTY,  II,   III,  IV. 


Pleading  and  Practice. — Guarantor  of  Title. — Scope  of  Guarantee. 


In  order  to  hold  one  who  has  made  an 
absolute  guaranty  of  payment  of  a  non- 
negotiable  promissory  note,  it  is  not  neces- 
sary to  give  him  notice  of  the  default  of  the 
maker. — Pleasantville  Loan  Society  vs. 
Moore,  41  Vr.  306. 

The  evidence  in  this  case  fails  to  estab- 
lish a  binding  agreement  to  extend  time  to 
the  maker  of  the  note,  payment  of  which 
was  guaranteed  by  the  defendants. — Ibid. 


II.  PLEADING  AND  PRACTICE. 

1.  Declaration. 

Where  the  contract,  suretyship  or  guar- 
anty on  the  part  of  one  is  to  pay  the  debt 
of  another  contracted  at  the  same  time  the 
engagement  to  pay  is  made,  or  subsequent 
thereto  and  included  in  the  engagement, 
and  the  engagement  is  not  an  agreement 
or  guaranty  for  the  collection  of  the  debt 
merely,  then  the  engagement  becomes  orig- 
inal in  its  character  and  not  collateral,  and 
binds  the  party  making  it  equally  with  the 
principal  debtor,  and  therefore  an  unsuc- 
cessful attempt  at  collection  by  action  or 
otherwise  and  the  notice  thereof,  or  notice 
of  the  default  of  the  principal  debtor  to  pay 
the  same,  or  the  insolvency  of  the  principal 
debtor,  need  not  be  averred  in  the  declara- 
tion in  an  action  against  such  guarantor  or 
surety. — Wilkinson-Gaddis  Co.  vs.  Van 
Riper,  34  Vr.  394. 

A  declaration  in  an  action  on  a  guaranty, 
which  alleges  a  promise  made  to  a  third 
party  witli  the  description  that  he  was  the 
agent  of  the  plaintiff,  but  fails  to  aver  that 
such  contract  became  in  law  a  contract 
with  the  plaintiff,  is  insufficient  on  demur- 
rer.— Bloomington  Mining  Co.  vs.  Searles, 
35  Vr.  525. 


2.  Judgment. 

A  jury  found  specially  that  the  apparatus 
had  been  constructed  according  to  the  plans 
and  specifications  and  that  it  was  not  am- 
ple for  the  production  of  the  result  guaran- 
teed; it  also  found  how  much  money  would 
suffice  to  make  it  so.  Upon  the  coming  in 
of  this  postea.  HELD,  that  judgment  for 
such  sum  be  given  for  the  plaintiff. — Board 
of  Education  vs.  Jaeger,  38  Vr.  39. 

3.  Recoupment. 

If,  under  a  contract  to  do  certain  work 
in  a  specified  manner  for  a  specified  price 
and  to  guarantee  the  work  against  certain 
defects  for  a  specified  time,  the  contractor 
docs  the  work  improperly,  the  other  party 
may,  in  a  suit  for  the  price,  recoup  the  dam- 
ages   for    improper    performance,    without 


regard  to  the  guaranty. — Roofing    Co.    vs. 
Leather  Co.,  38  Vr.  566. 


III.  GUARANTOR  OF  TITLE. 

A  count  disclosing  that  the  plaintiff 
agreed  to  loan  money  to  an  applicant  upon 
condition  that  he  should  secure  the  loan  by 
a  mortgage  on  real  estate,  certified  to  be  a 
first  lien  thereon  by  a  title  company  having 
corporate  capacity  so  to  do;  that  the  bor- 
rower applied  to  the  company  and  made 
known  to  it  his  agreement  with  the  plaintiff; 
that  he  requested  the  company  to  make  the 
required  search  and  certificate;  that  it 
agreed  to  do  so  and  to  deliver  the  same  to 
him,  to  be  delivered  to  plaintiff,  to  be  used 
for  the  purpose  of  procuring  said  loan,  and 
that  the  company  did  make  the  certificate 
and  deliver  it  to  the  borrower,  who  paid  for 
it,  and  by  its  use  obtained  his  loan,  shows 
a  contract  on  the  part  of  the  company,  in- 
cluding an  undertaking  to  use  care  in  cer- 
tifying truly  as  to  previous  encumbrances, 
upon  which,  in  case  the  company  carelessly 
and  untruthfully  certified  that  the  mort- 
gage is  a  first  lien,  when  in  fact  there  is  a 
previous  recorded  mortgage  on  the  lands, 
the  plaintiff  has  a  good  cause  of  action  if 
injured  thereby. — Economy  Building  and 
Loan  Association  vs.  West  Jersey  Title  Co., 
35  Vr.  27. 


IV.  SCOPE  OF  GUARANTEE. 

The  specifications  annexed  to  and  made 
a  part  of  a  contract  for  a  steam  heating 
apparatus  provided  that  "the  contractor  is 
to  guarantee  that  the  apparatus  will  be 
ample  to  warm  all  the  rooms  in  which 
radiators  are  placed  to  seventy  degrees  in 
zero  weather,  with  not  over  five  pounds  per 
square  inch  on  the  boiler."  HELD,  that 
by  the  execution  of  this  contract  the  con- 
tractor guaranteed  this  result. — Board  of 
Education  vs.  Jaeger,  38  Vr.  39. 

An  unambiguous  clause  in  a  written  con- 
tract cannot  be  modified  by  showing  simi- 
lar but  somewhat  variant  clauses  in  con- 
tracts between  one  of  the  parties  and  third 
persons. — Roofing  Co.  vs.  Leather  Co.,  38 
Vr.  566. 

Certain  contractors  gave  to  a  corporation, 
who  had  furnished  and  was  about  to  furnish 
to  a  sub-contractor  material  for  the  work, 
a  writing  as  follows:  "Rahway,  N.  J.,Jan- 
ry  17,  1900.  To  the  J.  L.  M.  Iron  Works: 
Gentlemen — We  herewith  guarantee  to  you 
payment  for  all  the  material  for  the  build- 
ings for  the  N.  J.  state  reformatory  at  Rail- 
way, N.  J.,  that  the  S.  C.  Co.  has  ordered 
or  will  order  of  you  and  that  you  have  al- 
ready shipped  and  will  hereafter  ship  and 
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consign  to  us.  It  is  understood  that  we 
shall  make  to  you  payments  from  month  to 
month  as  the  work  done  by  the  S.  C.  Co. 
is  passed  for  payment  by  the  heating  engi- 
neer architect  and  the  board  of  commis- 
sioners. The  balance  when  the  last  goods 
supplied  by  you  have  been  used  and  accept- 
ed— but  at  all  times  we, guarantee  t"  you 
payment  for  all  you  supply  and  ship  to  us. 
J.  G.  &  Co."  HELD,  that  the  guaranty  ex- 
tended to  material  shipped  for  the  reforma- 
tory before  the  date  of  the  writing,  though 
not  consigned  to  the  guarantors. — Mott  Iron 
Works  vs.  Gunn,  38  Vr.  591. 

The  sub-contractor,  after  one  payment 
only  had  been  ordered  and  made,  forfeited 
its  n.ii  tract,  of  which  fact  plaint  iff  was 
in  it  it'n -.  1.  The  principal  contractors  relet  the 
work,  but  were  allowed  by  the  reformatory 
commissioners  a  sum  in  excess  of  the  value 
of  the  material  that  had  been  shipped  up 
to  that  time.  HELD,  that  they  were  lia- 
ble nn  their  guaranty  for  the  material 
shipped  to  date,  notwithstanding  no  other 
payment  had  been  ordered. — Ibid. 

At  the  tune  the  sub-contract  was  forfeited 
there  was  material  in  process  of  manufac- 
ture that  was  never  completed  or  shipped. 
HELD,  that  the  guarantors  were  not  liable 
therefor  unless  they  had  dispensed  with 
completion  and  shipment,  meaning  to  re- 
main liable  on  their  guaranty,  which  was  a 
question  that  should  have  been  submitted 
to  the  jury;  and  that  direction  of  a  verdict 
in  favor  of  the  plaintiff  for  the  cost  of  such 
material  was  erroneous. — Ibid. 


In  an  action  upon  a  contract  in  the  fol- 
lowing form:  "We,  George  Kemmet  & 
Bro.,  herewith  guarantee  the  account  of 
Mr.  Paul  Dreher  of  813  High  St.,  West  Ho- 
boken,  to  the  amount  of  8500.  We  are 
willing  to  make  monthly  settlement  for  the 
electrical  supplies  purchased  by  him,  such 
payments  to  be  made  every  15th  of  the 
month  for  the  month  previous.  (Signed) 
Geo.  Kemmet  &  Bro."     HELD,— 

1.  That  the  signer  thereby  became  a 
guarantor  of  payment. 

2.  That  the  guaranty  was  a  continuing 
niie. 

3.  That  its  continuance  was  not  depend- 
ent upon  punctual  payment  being  made  by 
the  principal  debtor  on  the  15th  of  each 
month. 

4.  That  the  guaranty  was  not  conditioned 
upon  the  sales  being  limited  to  $500,  and 

5.  That  the  guaranty  was  not  released  by 
the  creditor's  omission  to  notify  the  guar- 
antor that  a  check  given  on  account  by  the 
principal  debtor  had  been  dishonored. — ■ 
Columbia  Electrical  Supply  Co.  vs.  Kemmet, 
38  Vr.  18. 

A  certificate  of  guarantee  issued  by  the 
United  States  Credit  System  Company  con- 
strued in  certain  respects. — Talcott  vs. 
Gray,  14  Dick.  595. 


GUARDIANS. 

I.  OF  LUNATICS. 

1.  Right   to    Instructions   from 
Court. 

2.  Control  over  Estate. 

3.  Jurisdiction  of  Equity    over. 

4.  Jurisdiction  of  Orphans  Court 
over. 

II.  OF  INFANTS. 

1.  Right  to  Satisfy  Encum= 
brance. 

2.  Jurisdiction  of  Equity   over. 

3.  Commissions. 

4.  Expenditures. 

5.  Accounting. 

6.  Services. 

III.  RIGHT  TO  PAY  COUNSEL  FOR 
SERVICES. 

Cross  References.     Accounts  and  Ac= 
counting;  Infants. 


I.  OF  LUNATICS. 

I.  Right  to  Instructions  from  Court. 

The  guardian  of  a  lunatic  may  ask  the 
court  for  instructions  concerning  the  scope 
of  his  power  to  deal  with  the  estate;  or  in 
case  the  power  clearly  exists,  but  is  discre- 
tionary, as  to  the  wisdom  of  exercising  it 
in  a  particular  method. — Cooper  vs.  Wal- 
lace, 10  Dick.  192. 

2.  Control  over  Estate. 

The  guardian  of  a  lunatic  is  a  mere  cura- 
tor, without  title  in  his  ward's  property, 
and,  aside  from  power  to  make  necessary 
repairs  and  improvements,  can  exercise  no 
control  over  the  estate,  unless  authorized 
by  statute. — Cooper  vs.  WTallace,  10  Dick. 
192. 

3.  Jurisdiction  of  Equity  over. 

Equity  has  no  power  to  order  the  guardian 
of  a  lunatic,  on  a  bill  by  the  guardian,  to 
which  his  ward  is  not  a  party,  to  transfer 
real  estate  which  the  lunatic  held  in  trust, 
to  the  beneficiaries  or  their  nominees. — 
Cooper  vs.  Wallace,  10  Dick.  192. 

Complainant  having,  with  knowledge 
that  defendant  was  a  lunatic,  obtained  an 
assignment  of  a  mortgage  given  by  her,  and 
having  filed  a  bill  to  foreclose  the  same,  and 
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having  obtained  a  decree  pro  confesso  with- 
out having  a  guardian  appointed  for  her, 
and  without  the  knowledge  of  her  relatives, 
except  one  with  whom  he  had  colluded,  the 
decree  will  be  opened,  and  complainant  be 
compelled  to  assign  the  mortgage  to  a  per- 
son obtained  by  defendant  on  payment  of 
the  sum  paid  by  complainant,  with  interest, 
complainant  paying  the  costs. — Anmon  vs. 
Wiebold,  16  Dick.  351. 

Where  complainant  files  a  bill  against  a 
person  known  by  him  to  be  a  lunatic  with- 
out guardian  or  committee,  it  is  his  duty 
to  make  known  the  lunacy  to  the  court  and 
ask  for  the  appointment  of  a  guardian  ad- 
litem,  as  any  proceedings  in  such  a  case 
taken  without  informing  the  court  will  be 
liable  to  be  set  aside  or  treated  as  a  nullity 
as  the  justice  of  the  case  may  require. — 
Ibid. 

Where  proceedings  for  the  appoint- 
ment of  such  a  guardian  had  already  been 
begun  in  the  orphans  court  and  the  court 
had  obtained  jurisdiction  over  the  subject 
matter,  a  petition  in  the  court  of  chancery 
praying  a  decree  for  the  payment  of  moneys 
belonging  to  the  lunatic,  then  in  its  control, 
to  the  committee  of  the  lunatic  in  a  foreign 
state  and  to  enjoin  further  proceedings  to 
appoint  a  guardian  in  the  orphans  court 
was  properly  denied. — Brown  vs.  Wallis,  18 
Dick.  791. 

4.  Jurisdiction  of  Orphans  Court 
over. 

Under  the  supplement  to  the  act  con- 
cerning idiots  and  lunatics,  approved  June 
20th,  1890  (Pamph.  L.,  of  1890;  Gen.  Stat., 
p.  1704,  sec.  37),  the  orphans  court  of  any 
county  in  this  state,  upon  application  for 
that  purpose,  and  upon  proper  proceedings 
and  proofs,  as  therein  required,  may  appoint 
a  guardian  of  a  lunatic  residing  in  another 
state,  but  having  property  here,  and  in  its 
discretion  may  appoint  as  such  guardian 
a  person  within  this  state  or  the  committee 
of  such  lunatic  in  the  foreign  state. — Brown 
vs.  Wallis,  18  Dick.  791. 

It  is  discretionary  with  the  orphans  court 
or  prerogative  court  to  order  money  belong- 
ing to  a  non-resident  lunatic  to  be  paid  over 
to  a  non-resident  guardian. — Brown  vs. 
Fox,  24  N.  J.  L.  J.  743. 


II.  OF  INFANTS. 
1.  Right  to  Satisfy  Encumbrance. 

The  rule  that  a  guardian  cannot  deal  with 
a  ward's  real  estate  does  not  prevent  a 
guardian  from  expending  rents  of  the  ward's 
land  in  satisfying  an  encumbrance  against 
it. — Switzer  vs.  Switzer,  12  Dick.  421. 


Though  a  ward  did  not,  by  her  guardian, 
expressly  agree  that  one  collecting  rent  of 
her  land  might  apply  it  to  the  satisfaction 
of  an  encumbrance,  she  will  be  bound  by 
such  payment,  made  with  the  knowledge 
and  acquiescence  of  the  guardian. — -Ibid. 

2.  Jurisdiction  of  Equity  over. 

Complainant,  after  reaching  her  majority, 
by  bill  in  chancery  against  her  mother, 
sought  a  partition  of  her  father's  realty  and 
an  accounting  for  the  rents.  The  mother 
as  guardian  of  complainant,  claimed  that 
such  rents  must  be  accounted  for  by  her 
as  guardian  in  the  orphans  court,  where 
she  had  accounted  for  a  portion  of  the  rents 
collected.  HELD,  that  as  to  rents  accruing 
after  the  accounting  to  the  orphans  court, 
the  chancery  court  has  jurisdiction.— 
Keeney  vs.    Henning,  13  Dick.  74. 

3.  Commissions. 

Where  the  relation  of  guardian  and  ward 
exists  between  a  mother  and  her  infant 
children,  commissions  will  be  allowed  her 
on  rents  collected  from  realty  belonging  to 
the  father's  estate,  and  of  which  they  all 
were  tenants  in  common,  though  the  guard- 
ian did  not  fully  perform  her  duties  in  regard 
to  keeping  accounts,  and  made  some  claims 
against  her  wards  which  were  not  entirely 
sustained. — Keeney  vs.  Henning,  19  Dick. 
65. 

4.  Expenditures. 

A  mother  who  is  also  guardian  of  her 
daughter,  and  with  whom  the  daughter  re- 
sides, is  not  entitled  to  credits,  when  ac- 
counting as  guardian,  for  a  confirmation 
outfit  furnished  the  daughter,  and  the  ex- 
pense of  a  wedding  feast  given  her. — Keeney 
vs.  Henning,  19  Dick.  65. 

In  a  suit  by  a  ward  against  her  guardian, 
who  was  also  her  mother,  for  an  accounting, 
evidence  examined  and — HELD,  to  show 
that  the  ward  fully  compensated  the  guard- 
ian for  the  expenses  of  her  support,  by  turn- 
ing over  to  the  guardian  her  earnings,  and 
that  nothing  should  be  allowed  the  guardian 
on  that  account. — Ibid. 

5.  Accounting. 

Orphans  Court  act,  section  97  (Rev.  of 
1877,  p.  773;  Gen.  Stat.,  p.  2377),  provides 
that  a  guardian  shall  exhibit  to  the  orphans 
court  annual  accounts  of  all  moneys,  goods 
and  chattels  he  "shall  receive,"  and  all  the 
rents  and  profits  of  any  realty  in  his  pos- 
session belonging  to  the  ward.  Section  107 
(Rev.  of  1877,  p.  775;  Gen.  Stat.,  p.  2379) 
provides  that  the  accounts  so  filed  shall  be 
examined  by  the  court,  and,  being  found  to  be 
correct,  "  and  the  articles  thereof  to  be  sup- 
ported and  justified  by  the  vouchers,"  shall 
be  confirmed  and  entered  of  record,   &c, 
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and,  if  any  article  be  at  any  time  after- 
wards excepted  to  by  the  ward,  the  burden 
shall  be  on  him  to  impeach  it,  &c.  HELD, 
thai  the  jurisdiction  of  the  orphans  court 
was  confined  to  receipts,  and  such  actual 
disbursements  as  were  made  in  cash,  and 
did  ii"t  include  charges  by  a  guardian  for 
the  support  of  her  ward,  who  was  also  her 
child,  furnished  by  herself,  and  hence  the 
account  of  such  a  guardian,  passed  by  the 
orphans  court,  was  not  prima  facie  evidence 
of  its  correctness  in  such  particulars. — ■ 
Keeney  vs.  Henning,  19  Dick.  65. 

The  weight  and  strength  of  a  presump- 
tion arising  under  the  statute  in  favor  ol 
the  guardian's  account,  passed  by  the 
orphans  court,  will  depend  upon  the  fair- 
ness and  propriety  of  the  items  of  the  ac- 
count itself. — Ibid. 


6.  Services. 

A  mother,  who  is  also  the  guardian  of  her 
infant  child  in  arms,  is  not  entitled  to 
credits  for  the  motherly  services  rendered 
to  it,  but  is  entitled  only  to  her  actual  out- 
lays in  money. — Keeney  vs.  Henning,  19 
Dick.  65. 


III.  RIGHT  TO  PAY  COUNSEL 
FOR  SERVICES. 

A  special  guardian  has  no  right  to  pay 
any  moneys  to  counsel  for  their  services 
without  a  special  order  of  the  chancellor. 
—In  re  Oldner,  21  N.  J.  L.  J.  122. 


H 


HABEAS  CORPUS. 

The  legality  of  the  proceedings  at  the  trial 
of  a  prisoner  convicted  of  a  crime  by  a  court 
of  competent  jurisdiction  cannol  be  chal- 
lenged or  reviewed  by  habeas  corpus. — Clif- 
ford vs.  Heller,  34  Vr.  105. 

On  a  writ  of  certiorari  allowed  with  a  writ 
of  habeas  corpus  to  bring  up  a  warrant  for 
the  execution  of  the  prisoner  purporting  to 
be  issued  by  the  executive  department  of 
the  state  government  under  authority  of 
the  act  of  April  16th,  1S46.  the  court  will 
adjudge  whether  such  warrant  is  valid. — 
Ibid. 

The  circumstances  of  this  case  show  that 
the  litigants  over  the  right  to  the  permanent 
custody  of  two  young  children,  had  in  the 
manner  above  stated  transferred  the  cause 
into  the  court  of  chancery,  had  consented 
that  it  should  be  heard  before  the  vice- 
chancellor  who  had  allowed  the  writ  of 
habeas  corpus,  and  had  agreed  upon  a  day 
set  for  final  hearing.  HELD,  that  the  re- 
spondents, who  did  not  appear  on  that  day, 
could  not  successfully  assail  the  decree  then 
made,  upon  the  ground  that  the  court  had  no 
jurisdiction,  or  that  the  order  of  reference 
to  the  vice-chancellor  was  made  ex  parte, 
or  that  they  had  not  received  regular  notice 
of  final  hearing.— Buckley  vs.  Perrine,  10 
Dick.  514. 

A  mother  applied  for  a  writ  of  habeas 
corpus  to  recover  the  custody  of  her  daugh- 
ter, sixteen  years  old.  from  the  House  of  the 
I  [ood  Shepherd,  to  which  she  had  agreed  to 
send  her  for  a  year.  The  year  having  ex- 
pired, and  the  daughter  having  expressed  a 
desire  to  remain  where  she  was  till  she  had 


got  more  strength  to  resist  temptation,  and 
the  mother  only  proposing  to  put  her  out  to 
service  in  nearly  the  same  neighborhood  in 
which  she  fell  into  immoral  ways.  HELD, 
that  whether  the  proceedings  were  regarded 
as  a  strict  habeas  corpus  proceeding  or  a 
chancery  one,  in  which  the  welfare  of  the 
giil  was  the  controlling  issue,  all  the  court 
would  do  would  be  to  free  her  from  restraint, 
if  any  existed. — Cunningham's  Case,  16  Dick. 
4.34." 

On  habeas  corpus  proceedings,  a  supreme 
court  justice  at  circuit  will  not  review  the 
findings  of  the  court  of  chancery  on  questions 
of  fact  nor  will  he  review  the  orders  and 
decrees  of  the  court  of  chancery. — In  re  J. 
Watts  Kearney,  Jr.,  21  N.  J.  L.  J.  25. 

On  an  application  for  bail  made  by  a 
defendant  charged  with  homicide,  on  the 
ground  that  the  indictment  was  not  tried 
within  two  terms  (Gen.  Stat.,  p.  1133,  sec. 
65),  it  was  also  incumbent  on  him  to  show 
that  the  cause  that  led  the  court  of  oyer  and 
terminer  to  continue  the  indictment  was  n<  it 
"a  just  cause." — State  vs.  Shaw,  21  N.  J.  L. 
J.  209. 


HANDWRITING. 

See  Evidence. 


HEALTH. 

See  Boards  of  Health. 
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HEIRS  AND  DEVISEES. 

I.  ACTIONS  AGAINST. 

1.  Plea. 

2.  Estoppel. 

3.  Defence. 

4.  Judgment. 

5.  Statute  of  Limitations. 

II.  EXTENT    OF     LIABILITY    FOR 
DEBTS  OF  DECEDENT. 

Cross  References.     Devise  and  Legacy ; 
Distribution;  Trusts  and  Trustees. 


I.  ACTIONS  AGAINST. 
1.  Plea. 

In  an  action  against  a  devisee,  brought 
under  "An  act  for  the  relief  of  creditors 
against  heirs  and  devisees"  (Gen.  Stat.,  p. 
1079),  a  defendant  confesses  assets  by  devise 
if.  by  his  plea,  he  neither  admits  or  denies 
theni. — Meyer  vs.  Weger,  33  Vr.  432. 

The  defendant  who  was  sued  as  a  devisee 
of  M.  upon  a  contract  made  with  M.  by  the 
plaintiffs,  pleaded  only  the  general  issue, 
and,  at  the  close  of  the  plaintiffs'  case, 
moved  for  a  non-suit  on  the  ground  that  the 
plaintiffs  had  failed  to  prove  that  the  de- 
fendant had  received  land  of  M.  by  devise. 
HELD,  that  there  was  no  failure  of  proof, 
since  the  plea  admitted  that  the  defendant 
had  received  by  devise  from  M.  land  suffi- 
cient to  answer  the  plaintiffs'  claim. — Ibid. 

In  an  action  at  law  against  heirs  and  de- 
visees, an  averment  in  a  plea  that  the  de- 
fendants had  aliened  their  ancestor's  estate 
before  the  action  was  commenced,  is  material 
and  traversable,  and  a  failure  on  the  part  of 
the  plaintiff  to  reply  thereto  is  an  admission 
of  a  bona-fide  alienation. — Brinkerhoff  vs. 
Ransom,  12  Dick.  312. 

2.  Estoppel. 

A  creditor  of  a  decedent  is  not  barred  or 
estopped  of  his  action  against  heirs  or  de- 
visees  under  the  act  of  the  legislature  en- 
titled "An  act  for  the  relief  of  creditors 
against  heirs  and  devisees"  (Gen.  Stat.,  p. 
1679),  because  the  creditor,  before  the  com- 
mencement of  the  action,  had  presented  a 
duly  verified  claim  of  his  debt  to  the  execu- 
tors,  and  which  had  been  accepted  and 
allowed  by  them  as  correct. — Lime  and 
Cement  Manufacturing  Co.  vs.  Harrington, 
33  Vr.  632. 


3.  Defence. 

It  is  no  defence  to  such  action  that  the 
executors  have  made  diligent  but  unsuccess- 
ful efforts  and  attempts  to  make  sale  of  the 
lands  of  which  the  intestate  or  devisor  died 
seized  in  order  to  make  payment  of  the  debts 
of  the  decedent. — Lime  and  Cement  Manu- 
facturing Co.  vs.  Harrington,  33  Vr.  632. 

A  debtor  died  seized  of  land  encumbered 
by  mortgage  and  assessment  for  all  it  was 
worth,  and  left  a  will  devising  it  to  his 
widow  and  children.  Several  years  after- 
wards when  the  mortgage  was  being  fore- 
closed, the  devisees,  in  ignorance  of  the  debt, 
conveyed  the  land  to  a  near  relative,  in  the 
hope  that  the  latter  by  his  enterprise  might 
make  it  more  valuable.  This  hope  was 
realized.  Then  the  creditor  sued  the  de- 
visees at  law  for  their  testator's  debt,  and 
the  devisees  pleaded  that  the  estate  devised 
was  worth  only  $1,  and  that  they  had 
aliened  it  before  action  brought.  To  this 
the  creditor  replied  that  it  was  worth  more 
than  SI,  viz.,  $50,000,  but  raised  no  question 
as  to  the  alienation.  On  the  trial  the  jury 
found  that  the  estate  devised  was  worth 
only  $1,  as  the  devisees  had  alleged.  On 
the  verdict  the  creditor  entered  judgment 
fi  ir  the  debt  to  be  levied  of  the  estate  devised, 
issued  execution  thereon,  and  at  the  sheriff's 
sale  became  the  purchaser  for  a  nominal 
price.  He  thereupon  filed  a  bill  in  chancery 
to  set  aside  as  fraudulent  the  conveyance 
made  by  the  devisees.  HELD,  that  he  was 
not  entitled  to  the  aid  of  a  court  of  equity 
in  that  behalf,  and  that  the  bill  should  be 
dismissed. — Brinkerhoff  vs.  Ransom,  12 
Dick.  312. 

4.  Judgment. 

The  plaintiff  in  such  action,  in  the  ab- 
sence of  any  alienation  of  the  lands  by  the 
heirs  or  devisees,  is  entitled  to  a  special 
judgment  against  such  heirs  and  devisees 
for  the  amount  of  the  indebtedness  to  be 
levied  on  the  lands  of  which  the  ancestor 
or  devisor  died  seized,  without  regard  to  the 
value  of  such  lands. — Lime  and  Cement 
Manufacturing  Co.  vs.  Harrington,  33  Vr. 
632. 

In  a  suit  against  the  heir  for  the  debt  of 
the  ancestor,  if  the  heir  has  not  aliened  the 
lands  descended,  the  judgment  must  be 
special,  to  be  levied  of  the  lands.  If  he  has 
aliened  the  lands  before  suit  brought,  the 
recovery  will  be  only  for  the  value  of  the 
lands  in  the  condition  in  which  they  were  at 
the  time  of  the  descent  cast. — Haines. 
Executor,  vs.  Haines,  40  Vr.  39. 

5.  Statute  of  Limitations. 

The  liability  being  several  and  not  joint, 
payment  by  one  heir  on  the  debt  of  the 
ancestor  does  not  take  the  case  out  of  the 
statute  of  limitations  as  to  the  others. — 
Haines,  Executor  vs.  Haines,  40  Vr  39 
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The  action  against  the  heir  is  an  action 
under  and  by  force  of  our  statute  concerning 
heirs  and  devisees,  and  while  it  is  true  that 
the  statute  of  limitations  cannot  be  pleaded 
in  bar  of  a  claim  resting  on  a  statute,  the 
claim  against  the  heir  is  based  primarily 
upon  the  debt  of  the  ancestor,  and  if  there  is 
no  legal  subsisting  claim  against  the  ances- 
tor, no  obligation  is  imposed  on  the  heirs, 
therefore  the  statute  may  be  pleaded  by  the 
heir. — Ibid. 


II.  EXTENT  OF  LIABILITY  FOR 
DEBTS  OF  DECEDENT. 

An  action  will  not  lie  against  the  heirs  of 
a  deceased  devisee  to  recover  debts  or 
obligations  incurred  by  the  devisor. — Congar 
vs.  Brady,  33  Vr.  641. 

When  lands  devised  are  subject  to  a 
mortgage  given  by  a  testator,  and  the  mort- 
gage, after  his  death,  is  foreclosed,  and  the 
premises  sold  to  devisee  for  a  sum  not 
exceeding  the  mortgage  debt,  he  holds  his 
title  under  the  judicial  sale  and  not  as 
devisee,  and  is  not  liable  for  the  debt  of  the 
testator. — Byrne  vs.  Condon,  39  Vr.  439. 

The  liability  of  the  heirs  is  several  and  not 
joint,  each  heir  being  liable  for  what  he 
receives  from  the  ancestor,  and  not  for 
what  the  other  heirs  receive.- — Haines, 
Executor  vs.  Haines,  40  Vr.  39. 


HIGHWAYS. 

I.  LAYING    OUT,    OPENING    AND 
VACATING. 

1.  Surveyors. 

a.  Jurisdiction    of   Court   to 

Appoint. 

b.  Return  of. 

c.  Jurisdiction. 

d.  Fees  of. 

2.  Non=user. 

3.  Review  of   Proceedings  Re= 
Iating  to. 

4.  Reimbursement  for  Volun= 
tary  Service  in. 

5.  Jurisdiction  of  Boroughs. 

6.  Vacating  Portion  of  Highway. 

7.  Assessments  for  Benefits. 

II.  CONSTRUCTION. 

1.  Certificate  of  Engineer. 

2.  Bids. 


3.  Bonds  for. 

4.  Assessments. 

III.  ACTION  FOR  NON-REPAIR. 

IV.  AS  ENCUMBRANCE. 

V.  RELATIVE  RIGHTS  OF  PUBLIC 
AND  RAILROADS. 

VI.  TITLE  OF  ABUTTING  OWNER. 

VII.  IMPROVEMENT  OF. 

VIII.  OVERSEER  OF. 

IX.  LAW  OF  THE  ROAD. 

X.  CULVERTS  BENEATH. 

Cross  References.  Boroughs;  Chosen 
Freeholders;  Road  Boards;  Streets; 
Townships. 


I.  LAYING  OUT,  OPENING  AND 
VACATING. 

1.  Surveyors. 

a.  Jurisdiction  of  Court  to  Appoint. 

Where  the  right  of  way  of  the  railroad  is 
not  within  the  limits  of  the  municipality 
having  by  the  statute  exclusive  power  and 
control  over  streets  and  roads,  the  jurisdic- 
tion to  lay  out  a  public  highway  over  such 
right  of  way  is  vested  in  the  court  of  com- 
mon pleas,  and  the  surveyors  of  the  high- 
way under  the  appointment  by  such  court. — 
New  Jersey  Southern  Railroad  Co.  vs. 
Chandler,  36  Vr.  173. 

The  court  of  common  pleas  is  invested 
by  the  general  statutes  (Gen.  Stat.,  p.  2804) 
with  the  power  to  appoint  surveyors  of  the 
highways  to  lay  out  public  roads,  and  when 
the  proceedings  are  in  conformity  to  the 
statutes  relating  to  such  subject  matter, 
jurisdiction  will  always  be  presumed  to  be 
vested  in  such  court,  and  the  burden  is 
upon  those  by  whom  such  proceedings  are 
attacked  to  establish  the  want  of  jurisdic- 
tion.— Garretson  vs.  Baker,  36  Vr.  184. 

Where  the  right  to  lay  out  and  open 
streets,  roads,  highways  and  alleys  is  con- 
ferred upon  a  local  municipality  by  express 
enactment  in  its  charter,  it  will  be  held  to 
be  exclusive,  and  the  court  of  common  pleas 
has  no  jurisdiction  to  appoint  surveyors  to 
lay  out  a  public  or  private  road  under  the 
General  Road  acts  within  the  territorial 
jurisdiction  of  such  municipality. — Salsbury 
vs.  Gaskin,  37  Vr.  111. 
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b.  Return  of. 

Where  the  return  of  surveyors  of  the 
highways  laying  out  a  public  road  is  entirely 
at  variance  with  the  road  applied  for,  it  will 
be  set  aside. — Freeman  vs.  Price,  34  Vr.  151. 

A  return  of  the  surveyors  of  the  highways 
laying  out  a  public  road  duly  made  in  the 
form  prescribed  by  the  statute  and  under 
proceedings  in  accordance  therewith,  and 
in  the  absence  of  any  caveat  against  such  re- 
turn being  duly  recorded  by  the  county 
clerk  and  certified  by  him  as  a  part  of  the 
records  of  the  court  in  the  matter,  in  a  re- 
turn to  a  writ  of  certiorari  to  review  such 
return,  and  the  proceedings  of  the  surveyors, 
will  be  presumed  by  the  court  to  have  been 
recorded  by  such  clerk  by  order  from  the 
court,  and  if  the  return  be  attacked  for  its 
invalidity,  the  burden  will  rest  upon  the 
prosecutor  to  show  that  such  return  to  the 
surveyors  was  not  duly  recorded,  or  not 
recorded  by  order  from  the  court.  Quaere. 
Whether  any  invalidity  can  be  charged 
against  such  a  return  of  the  surveyors,  even 
though  it  be  recorded  without  any  order 
from  the  court,  if  it  be  so  recorded  in  the 
absence  of  a  caveat,  and  after  the  time 
limited  for  filing  such  caveat  has  expired? — 
New  Jersey  Southern  Railroad  Co.  vs. 
Chandler,  36  Vr.  173. 

The  direction  of  the  statute  that  the  re- 
turn of  the  surveyors  with  the  map  and 
draught  of  the  laying  out  of  the  public  road 
must  refer  to  "the  most  remarkable  places 
and  improvements  through  which  it  may 
pass,"  is  for  the  purpose  of  having  the  true 
location  to  appear,  and  when  such  location 
does  so  appear  by  reference  in  the  return, 
map  and  draught  to  places  and  objects  along 
and  near  the  line  of  the  road  on  either  side, 
the  object  of  the  statute  has  been  fully 
accomplished. — Garretson  vs.  Baker,  36  Vr. 
184. 

Where,  on  certiorari,  to  review  the  return 
of  a  private  road,  it  appears  that  the  width 
it  has  been  laid  out  exceeds  that  authorized 
by  the  statute,  such  returns  will  be  set  aside, 
unless  the  error  is  corrected  by  amendment. 
— Gruner  vs.  Hartman,  37  Vr.  189. 

The  proceedings  will  be  remitted  to  the 
common  pleas  to  set  aside  the  return,  unless 
an  amendment  is  ordered  on  application  of 
an  applicant  for  the  road. — Ibid. 

Prosecutor  not  being  an  applicant,  cannot 
make  such  application,  and  is  entitled  to 
costs  in  this  court. — Ibid. 

The  return  of  a  public  road  by  surveyors 
of  the  highways  is  not  rendered  invalid  be- 
cause the  surveyors  met  and  made  their 
return,  pursuant  to  their  appointment,  on 
a  legal  holiday,  made  such  by  the  statute  ap- 
proved April  15th,  1895,  (Gen.  Stat.,  p. 
1941).— Lord  vs.  Gifford,  38  Vr.  193. 


The  term  "street,"  referred  to  in  the  re- 
turn as  the  place  of  beginnng  or  ending  of 
such  a  road,  imports  the  meaning  of  public 
highway. — Ibid . 

The  statute  regulating  the  laying  out  of 
public  roads  by  surveyors  of  the  highways 
contemplates  the  joint  action  of  the  appoin- 
tees, or  a  majority  of  them,  acting  as  a  body, 
in  dating,  signing  and  delivering  their  return; 
and  where  it  appeared  that  two  of  the  four 
purporting  to  have  signed  the  return  did  so 
upon  separate  dates  and  occasions,  when 
alone  and  apart  from  their  associates,  it  was 
held  that  the  return  was  invalid. — Witting- 
ham  vs.  Hopkins,  41  Vr.  322. 

c.  Jurisdiction. 

The  act  of  March  13th,  1893  (section  1), 
which  provides  that  nothing  in  the  act  con- 
ferring jurisdiction  on  the  surveyors  of  the 
highways  to  lay  out  roads  shall  extend  to 
pulling  down  or  removing  any  dwelling 
house  theretofore  erected  which  may  en- 
croach upon  the  highway,  is  a  limitation 
upon  the  jurisdiction  of  the  surveyors,  and 
any  laying  out  and  return  within  the  pro- 
hibition is  ultra  vires. — Fredericks  vs.  Hoff- 
meister,  33  Vr.  565. 

The  fact  that  the  owner  of  the  house 
which  encroaches  on  the  location  of  the 
highway,  is  an  applicant  for  the  highway, 
does  not  validate  the  location  where  the 
application  in  nowise  indicated  that  the 
house  would  be  taken. — Ibid. 

A  slight  variation  in  laying  out  a  public 
road,  due  to  the  erection  of  houses  by  the 
prosecutors  upon  the  line  described  in  the 
application  for  the  road,  will  not  lead  to  the 
nullification  of  the  proceedings  of  the  sur- 
veyors.— Whittingham  vs.  Hopkins,  40  Vr. 
189.      See  41  Id.  322. 

Where  the  terminal  point  of  a  public  road 
as  laid  out  by  the  surveyors  deviates  from 
the  same  point  named  in  the  order  appoint- 
ing them  as  well  as  in  the  advertisements  set 
up,  to  an  extent  or  distance  exceeding  the 
advertised  width  of  the  road,  the  variance  is 
material  and  vitiates  the  return. — Ibid. 

Uncompleted  buildings,  not  furnished  with 
either  doors  or  windows  and  not  occupied, 
nor  reasonably  capable  of  occupancy  for 
dwelling  purposes,  are  not  dwelling  houses 
within  the  meaning  of  the  one  hundred  and 
sixty-seventh  paragraph  (Gen.  Stat.,  p. 
2838)  of  our  Road  act,— Ibid. 

But  even  if  the  buildings  in  question  in 
this  case  had  constituted  dwelling  houses 
within  the  scope  of  the  act,  yet  if  the  sur- 
veyors, for  the  sake  of  avoiding  them,  made 
the  variance  with  that  object  alone  in  view, 
without  also  "having  regard  to  the  best 
ground  for  the  road  and  the  shortest  distance 
in  such  a  manner  as  to  do  the  least  injury  to 
private  property,"  their  action  would  have 
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been  erroneous.  The  fact  that  the  prosecu- 
tors, by  erecting  the  buildings  prior  to  the 
application,  may  have  thus  created  the 
conditions  upon  which  the  surveyors  acted, 
cannot  legalize  such  variance.  The  case  of 
State  vs.  Woodward,  4  Halst.  17,  distin- 
guished.— Ibid. 

A  petition  for  laying  out  a  public  road  does 
not  give  jurisdiction  to  alter  and  widen  an 
already  existing  public  road. — Norton  vs. 
Truitt,  41  Vr.  611. 

A  petition  for  laying  out  a  public  road 
cannot  be  used  to  widen  and  alter  a  road  or 
street  in  a  village,  such  widening  and  alter- 
ing only  being  possible  with  the  consent  of 
three-fourths  of  the  owners  in  interest  of  the 
lands  fronting  on  the  part  of  the  road  or 
street  so  proposed  to  be  affected. — Ibid. 

The  beginning  point  of  the  road  applied 
for  being  three  hundred  feet  from  the  begin- 
ning point  as  laid  out,  with  several  buildings 
intervening  between  the  two  points,  is  such 
a  material  variation  as  to  require  the  pro- 
ceedings to  be  set  aside. — Ibid. 

d.  Fees  of. 

The  surveyors  were  appointed  to  vacate 
an  old  road  and  lay  out  a  new  one,  and  it 
being  a  debatable  question  whether  the 
surveyors  were  entitled  to  a  fee  of  $3.00  in 
each  case,  the  return  will  not  be  set  aside 
because  each  survivor  was  paid  $6.00. — De- 
vine  vs.  Olney,  39  Vr.  284. 

2.  Non=user. 

The  seventy-eighth  section  of  the  Road 
act  providing  "that  non-user  for  more  than 
twenty  years  prior  to  March  24th,  1S59, 
shall  operate  as  a  vacation  of  a  highway 
laid  out  by  surveyors  or  otherwise,"  refers 
to  cases  where  no  part  of  the  highway  has 
been  used  for  that  period.  Quaere. 
Whether  is  applies  to  a  dedicated  street? — 
South  Amboy  vs.  New  York  and  Long 
Branch  Railroad  Co.,  37  Vr.  623. 

3.  Review  of  Proceedings  Relating  to. 

A  certiorari  sued  out  to  review  the  pro- 
ceedings taken  in  the  laying  out  of  a  public 
road  will  not  be  dismissed  because  the 
prosecutor,  before  suing  out  the  writ,  ap- 
plied to  the  court  of  common  pleas  for  the 
appointment  of  freeholders,  under  the 
'  statute,  to  review  the  action  of  the  survey- 
ors in  laving  out  the  road. — Walker  vs. 
Winkler,  31  Vr.  105. 

The  objection  that  the  road  cannot  be 
opened  as  laid  out  without  taking  part 
of  a  dwelling  house,  being  an  objection 
affecting  the  jurisdiction  of  the  surveyors, 
may,  on  certiorari,  be  taken  by  persons 
interested  in  the  laying  out  of  the  road,  al- 
though the  owner  of  the  dwelling  house  did 
not  unite  in  the  prosecution  of  the  writ. — 
Fredericks  vs.  Hoffmeister,  33  Vr.  565. 


If  all  the  chosen  freeholders  appointed 
Under  the  Road  act  to  review  the  action  of 

surveyors  of  the  highways  in  laying  out  or 
vacating  roads  are  afforded  an  opportunity 
to  act,  a  majority  may  proceed  in  the  ab- 
sence of  the  other.-. — Condict  vs.  Ramsey, 
36  Vr.  503. 

\\  here  no  notice  by  advertisement  or 
otherwise  was  given  to  a  prosecutor  of  the 
proceedings  for  vacating  a  road  and  laving 
out  a  new  road,  and  he  was  and  is  a  non- 
resident, he  is  not  guilty  of  laches  in  apply- 
ing for  a  writ  of  certiorari  within  thirty  flays 
after  the  consummation  of  the  proceedings 
in  the  common  pleas. — PurseU  vs.  Edison 
Portland  Cement  Co.,  36  Vr.  511. 

The  supreme  court  having  found  that  no 
improper  inducement  was  offered  to  sur- 
veyors of  the  highways  to  lay  out  a  public 
road  and  the  evidence  being  sufficient  to 
justify  that  decision,  this  court  will  not  con- 
sider the  question  of  weight  of  evidence. — ■ 
Devine  vs.  Olney,  39  Vr.  28 1 

Where  a  contract  of  land  was  over- 
assessed  for  a  macadam  road,  owing  to  a 
mistake  by  the  commissioners  as  to  the 
number  of  acres  in  the  tract,  and  the  owner 
did  not  receive  notice  of  hearing  for  con- 
firmation or  of  confirmation  given  as  ordered 
by  the  court,  pursuant  to  Gen.  Stat.,  p.  2907, 
sees.  421,  426,  until  after  the  expiration  of 
the  thirty  days  from  the  confirmation, 
within  which  time  certiorari  was,  by  such 
statute,  authorized,  the  supreme  court  could 
declare  such  limitation  unreasonable  in  such 
case,  and  a  bill  filed  by  the  owner  to  restrain 
the  collection  of  the  excessive  assessment 
should  show  that  he  had  already  applied  to 
such  court  for  a  writ  of  certiorari  on  such 
facts,  and  should  show  clearly  the  facts 
regarding  his  failure  to  see  the  published 
notice. — Lanning  vs.  Chosen  Freeholders, 
19  Dick.  161. 

4.  Reimbursement  for  Voluntary 
Service  in. 

A  person  who  voluntarily,  and  at  his  own 
expense,  constructs  and  opens  a  public  road 
which  has  previously  been  laid  out  under 
the  provisions  of  "An  act  concerning  roads," 
is  not  entitled  to  be  reimbursed  therefor  by 
the  township  in  which  such  road  is  located, 
and  a  resolution  of  town  meeting,  voting 
such  reimbursement,  is  illegal  and  void. — 
Bradshaw  vs.  Parker,  31  Vr.  107. 

5.  Jurisdiction  of  Boroughs. 

Boroughs  have  the  exclusive  power  to  lay 
out,  regulate,  &c,  streets  and  highways 
within  their  respective  district-,  and  any 
proceedings  under  the  General  Road  act  in 
the  way  of  laying  out  public  roads  within 
such  municipalities  are  invalid. — Freeman 
vs.  Price,  34  Vr.  151. 
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6.  Vacating  Portion  of  Highway. 

Upon  an  application  under  the  Road  act 
to  vacate  a  public  road  between  certain 
points  named,  it  is  not  lawful  to  vacate  a 
part  only  of  such  road. — Condict  vs.  Ramsey, 
36  Vr.  503. 

The  act  of  1890,  page  247  provides  a  mode 
of  altering  short  pieces  of  a  public  road  by 
vacating  it,  or  a  portion  thereof,  by  relaying 
the  same,  or  substituting  another  road  there- 
for; does  not  authorize  the  vacation  of  an 
existing  road  and  the  laying  out  of  a  new 
road  in  another  place,  whereby  the  prosecu- 
tor is  entirely  deprived  of  the  way  from  his 
farm  over  the  road  vacated. — Pursell  vs. 
Edison  Portland  Cement  Co.,  36  Vr.  541. 

7.  Assessments  for  Benefits. 

One  of  the  plaintiffs  was  assessed  $175 
for  his  damages  and  a  like  sum  for  benefits. 
This  was  a  sufficient  assessment  to  entitle 
him  to  apply  for  freeholders  to  review  tin- 
assessment;  his  remedy  is  not  by  certiorari. 
— Devine  vs.  Olney,  39  Vr.  284. 

For  an  alleged  imperfection  in  the  assess- 
ment made  to  the  Erie  Railroad  Company, 
which  does  not  injure  the  plaintiffs,  they  are 
not  entitled  to  vacate  the  return. — Ibid. 


II.  CONSTRUCTION. 
1.  Certificate  of  Engineer. 

Approval  by  the  chief  engineer  of  a  public 
road  authorized  by  the  act  of  April  7th,  1S88 
(Gen.  Stat.,  p.  2882),  or  its  supplements 
is  a  prerequisite  to  recovery  under  a  contract 
for  the  building  and  construction  of  such 
road,  unless  payment  of  the  claim  shall  have 
been  ordered  by  a  two-thirds  vote  of  all  the 
members  of  the  board  of  chosen  freeholders 
of  the  county  within  which  such  road  is  laid 
out. — Curley  vs.  Freeholders  of  Hudson,  37 
Vr.  401. 

2.  Bids. 

Work  and  materials  necessary  for  the 
maintenance  or  repair  of  such  a  road  may 
be  awarded  by  such  board  of  chosen  free- 
holders, without  advertisement  and  contract 
with  the  lowest  bidder,  notwithstanding  the 
cost  may  exceed  $1,000.  The  requiremenl 
of  the  statute  of  advertisement  and  contract 
applies  only  to  original  construction. — 
Curley  vs.  Freeholders  of  Hudson,  37  Vr. 
401. 

Under  the  supplement  to  tin-  act  to  enable 
boards  of  chosen  freeholders  to  acquire,  im- 
prove and  maintain  public  roads  (Pamph. 
L.,  1895,  p.  418)  an  advertisement  for  bids 
for  stone  for  the  repair  of  roads  is  sufficiently 
definite  when  it  specifies,  approximately, 
the  quantity  thought   in  be  necessary,  and 


states  that  delivery  is  to  be  made  at  the  rail- 
road station  nearest  the  line  of  work  in  pro- 
gress.— Middle  Valley  Trap  Rock  Co.  vs 
Freeholders,  42  Vr.  333. 

The  advertisement  need  not  state  what 
amount  of  stone  is  required  for  repairs  and 
what  amount  for  improvements. — Ibid. 

A  contract  for  stone  for  the  repair  of 
roads  required  that  material  furnished 
which  in  the  opinion  of  the  road  inspector 
or  supervisor,  or  the  county  engineer, 
should  not  be  in  accordance  with  the  speci- 
fications, conditions  and  bids,  should  be 
removed  by  the  contractor  and  proper 
stone  furnished.  HELD,  that  an  unsuc- 
cessful bidder  could  not  question  the  con- 
tract because  it  authorized  a  person  other 
than  the  county  engineer  to  reject  materials 
furnished,  and  that  the  fact  that  he  was 
called  inspector  or  supervisor  did  not  alter 
the  case,  although  no  such  officer  was  men- 
tioned by  the  statute. — Ibid. 

Where  the  advertisement  for  bids  per- 
mitted each  bidder  to  submit  two  bids — one 
for  supplying  all  the  material  to  be  used  by 
the  county  and  the  other  for  furnishing 
material  in  one  or  more  of  the  municipalities 
of  the  county — an  award  of  the  contract  to 
the  only  bidder  for  the  supply  of  material 
for  the  whole  county  will  not  be  set  aside 
where  it  is  not  proved  that  his  offer  was  not 
the  most  advantageous  for  the  county. — 
Ibid. 

3.  Bonds  for. 

The  resolution  to  be  submitted  by  the 
township  committee  to  be  voted  for  or 
against,  at  annual  or  special  township  elec- 
tion, under  the  fourth  section  of  this  act, 
must  state  specifically  the  amount  of  bonds 
to  be  issued  by  the  township  committee, 
and  the  discretion  as  to  the  amount  cannot 
be  vested  by  such  election  in  the  township 
committee.  The  voters  must,  upon  such 
resolution,  at  such  election,  determine 
whether  the  amount  named  in  the  resolu- 
tion shall  be  issued  or  not,  and  they  cannot 
delegate  to  the  township  committee  the 
power,  at  such  election,  to  name,  in  their 
discretion,  what  amount  shall  be  issued. — 
Schultze  vs.  Manchester,  32  Vr.  513. 

The  petition,  under  the  fourth  section  of 
the  act  entitled  "An  act  relating  to  roads 
and  streets  in  townships,  and  authorizing 
the  inhabitants  of  townships  to  place  all 
roads  and  streets  within  the  township  under 
the  management  of  the  township  committee, 
and  to  raise  money  by  bonds  for  grading, 
macadamizing  and  improving  the  same," 
approved  March  23d,  1888  (Pamph.  I...  p. 
240;  Gen.  Stat.,  p.  2920),  to  the  township 
committee  requesting  the  issue  of  bonds  i<n- 
the  purpose  of  said  act,  must  specify  dis- 
tinctly and  definitely  the  amount  of  bonds 
to  be  issued.  It  will  not  be  sufficient,  under 
the  statute,  if  it  request  an  issue  of  an 
amount  not  exceeding  a  certain  sum. — Ibid. 
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4.  Assessments. 

Where  a  tract  of  land  was  over-assessed 
for  a  macadam  road,  owing  to  a  mistake  by 
the  commissioners  as  to  the  number  of  acres 
in  the  tract,  and  the  owner  did  not  receive 
notice  of  hearing  for  confirmation  or  of  con- 
firmation given  as  ordered  by  the  court, 
pursuant  to  Gen.  Stat.,  p.  2907,  sees.  421, 
426,  until  after  the  expiration  of  the  thirty 
days  from  the  confirmation,  within  which 
time  certiorari  was,  by  such  statute,  author- 
ized, the  supreme  court  could  declare  such 
limitation  unreasonable  in  such  case,  and  a 
bill  filed  by  the  owner  to  restrain  the  collec- 
tion of  the  excessive  assessment  should  show 
that  he  had  already  applied  to  such  court 
for  a  writ  of  certiorari  on  such  facts,  and 
should  also  show  clearly  the  facts  regarding 
his  failure  to  see  the  published  notice. — 
Lanning  vs.  Chosen  Freeholders,  19  Dick. 
161. 


III.  ACTION  FOR  NON-REPAIR. 

The  township  of  Centre,  in  the  county  of 
Camden,  is,  by  virtue  of  the  supplement 
of  1860  (Pamph.  L.,  p.  554)  to  the  Road  act 
of  1846,  excepted  from  the  operation  of 
section  20  of  the  supplement  of  1859  (Pamph. 
L.,  p.  626;  Gen.  Stat.,  p.  2840)  to  said  Road 
act,  whereby  townships  in  Camden  and 
other  counties  were  made  liable  for  damage 
happening  to  persons  or  property  by  means 
of  the  insufficiency  or  want  of  repairs  of  the 
public  roads  therein. — Van  Vane  vs.  Centre 
Township,  38  Vr.  5S7. 

The  revision  of  the  Road  act  in  1874  (Gen. 
Stat.,  p.  2803),  saving  said  act  of  1859  and 
the  "supplements  thereto"  from  implied 
repeal,  did  not,  by  implication  or  otherwise, 
repeal  said  act  of  1S60,  although  it  was  en- 
titled as  a  supplement  not  to  the  act  of  1859, 
but  to  the  Road  act  of  1846,  expressly  re- 
pealed by  such  revision.  Both  acts  were 
supplementary  to  the  act  of  1846,  and  it  was 
not  the  legislative  intent  to  preserve  the 
enactment  of  1859  except  as  subsequently 
modified. — Ibid. 

The  case  of  Dupuy  vs.  Township  of  Union, 
17  Vr.  271,  approved. — Ibid. 

Where  the  legal  obligation  of  a  board  of 
chosen  freeholders  to  put  a  roadway  in  fit 
condition  for  public  travel  is  not  clearly 
shown,  its  enforcement  by  mandamus  will 
be  denied. — Bacon  vs.  Freeholders  of  Cum- 
berland, 40  Vr.  195. 

The  declaration  avers  that,  by  reason  of 
plaintiff's  occupancy  of  three  farms,  situate 
at  different  places  upon  a  certain  public 
highway,  it  was  necessary  for  him,  from 
time  to  time,  to  cart  farm  produce  and  other 
things  used  in  husbandry  back  and  forth 
from  farm  to  farm;  that  the  highway 
formed  the  only  feasible  means  of  travel 
for  the  purpose,  except  a  long,  steep  and 


circuitous  passage,  the  use  of  which  wee  BO 
expensive  as  to  be  impracticable;  that  the 
defendant  company,  by  its  charter,  was 
bound  to  keep  and  maintain  in  repair  a 
bridge  in  the  road  between  farm  No.  1  and 
the  other  two  farms,  and  that  the  defendant 
failed  and  neglected  to  keep  the  bridge  in 
repair,  and  permitted  it  to  be  so  much  out 
of  repair  as  to  become  unsafe  and  unavail- 
able for  use,  whereby  the  plaintiff  was 
hindered  from  passage  along  the  highway 
from  farm  No.  1  to  the  other  two  farms, 
and  was  put  to  actual  pecuniary  expense  in 
carting  farm  products,  &c,  from  farm  to 
farm  over  the  long,  steep  and  circuitous 
passage  aforesaid. — Ryerson  vs.  Morris 
Canal  and  Banking  Co.,  40  Vr.  505. 

On  demurrer.  HELD,  (following  Mehrhof 
vs.  Delaware,  Lackawanna  and  Western 
Railroad  Co.,  22  Vr.  56),  that  the  declara- 
shows  such  a  special  and  particular  damage 
to  the  plaintiff  as  to  sustain  his  private 
action. — Ibid. 


IV.  AS  ENCUMBRANCE. 

Quaere.  Whether  the  existence  of  a 
highway  upon  a  tract  of  land  included 
within  the  metes  and  bounds  thereof, 
amounts  to  a  breach  of  the  covenants  against 
encumbrances? — Beach  vs.  Hudson  River 
Land  Co.,  2  Rob.  656. 


V.  RELATIVE  RIGHTS  OF   PUPLIC 
AND  RAILROADS. 

A  city  and  a  railroad  company  entered 
into  a  contract,  under  which  the  company 
was  authorized  to  elevate  its  tracks  and 
make  changes  in  the  grades  of  certain  streets, 
the  damages  resulting  from  such  changes  to 
be  paid  by  the  city.  HELD,  that  a  suit  at 
law  against  the  railroad  company,  by  an 
owner  of  land  abutting  on  the  street,  the 
grade  of  which  had  been  changed,  for  dam- 
ages resulting  from  such  change,  when  the 
act  complained  of  was  done  by  the  railroad 
company  without  an  ordinance  permitting 
such  change  of  grade,  will  not  be  restrained 
merely  because  the  city  had  contracted  to 
assume  all  liability  for  damages  resulting 
from  the  changing  of  the  grades  of  streets. — 
United  New  Jersev  Railroad  and  Canal  Co. 
vs.  Lewis,  2  Rob.  437.     .4.  3  Id.  843. 

The  Hudson  county  boulevard,  con- 
structed by  boulevard  commissioners,  is  "a 
street  in  a  city"  within  the  terms  of  section 
26  (Pamph.  L.,  1903,  p.  659),  and  hence  a 
railroad  is  entitled  to  cross  the  same  at  grade 
on  obtaining  the  consent  of  the  city  council, 
without  the  consent  either  of  the  boulevard 
commission  or  of  the  board  of  chosen  free- 
holders.— Hudson  County  vs.  Central  Rail- 
road Co.  of  New  Jersey,  2  Rob.  500. 
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Title  of  Abutting  Owner. — Improvement  of. 


The  use  of  the  public  highways  by  street 
railway  cars  running  on  tracks  there  laid  is 
a  modification  of  the  public  use  to  which 
those  highways  were  originally  devoted. — 
Camden,  &c,  Railway  Co.  vs.  United  States 
Cast  Iron  Pipe,  &c,  Co.,  2  Rob.  279. 

The  street  railway  companies  enjoy  the 
right  to  run  their  cars  upon  the  public  high- 
ways in  common  with  other  persons  whose 
vehicles  may  be  crossing  over  or  passing  on 
those  highways. — Ibid. 

Everyone  using  such  an  easement,  in 
common  with  others,  is  bound  so  to  regulate 
his  own  use  of  the  common  right  that  he 
does  not  unreasonably  interfere  with  other 
persons  in  their  enjoyment  of  it. — Ibid. 

Express  statutory  limitation  of  the  speed 
at  which  street  railway  cars  may  be  driven 
along  public  highways  is  not  necessary  to 
cast  upon  railway  companies  in  using  the 
public  highways  the  obligation  so  to  restrain 
the  speed  of  their  cars  that  other  vehicles 
may  reasonably  enjoy  the  common  use  of 
the  way. — Ibid. 

Where  a  street  railway  company  using  a 
public  street  can,  by  reasonably  slowing  the 
speed  of  its  own  cars,  remove  the  probability 
of  collision  with  other  vehicles  crossing  or 
traveling  the  street,  it  has  no  equity  to 
require  other  users  of  the  way  to  provide 
expensive  special  devices  to  insure  to  the 
street  railway  company  the  opportunity  to 
drive  its  ears  in  the  public  street  safely  at 
unlimited  speed. — Ibid. 

When  the  circumstances  which  attend 
upon  the  enjoyment  of  a  common  easement 
of  way  at  grade,  by  two  or  more  users  at  the 
same  place,  show  that  the  interference  of  one 
user  with  another  will  only  be  occasional 
and  insignificant,  this  court  will  not  compel 
the  introduction  by  the  later  user  of  special 
devices  to  prevent  collisions. — Ibid. 


VI.  TITLE  OF  ABUTTING  OWNER. 

If  the  municipality  has  so  unreasonably 
appropriated  the  divisions  of  the  highway 
as  to  work  injury  to  the  abutting  owners, 
their  remedy  is  not  in  equity,  but  in  the 
courts  of  law  which  supervise  the  action  of 
inferior  jurisdictions. — Budd  vs.  Camden 
Horse  Railroad,  1G  Dick.  543.  A.  18.  Id. 
804. 

Where  a  deed  conveyed  to  complainant  a 
lot  fronting  on  a  highway,  it  included  all 
land  in  front  of  the  lot  to  the  centre  of  the 
street,  in  the  absence  of  a  reservation  to  the 
contrary,  though  the  description  did  not  in 
precise  terms  include  any  part  of  the  street. 
— Hess  vs.  Kenney,  3  Rob.  138. 

Where  a  map  of  certain  lots  in  a  city  ad- 
dition had  never  been  filed  in  any  public 


office,  and  part  of  a  road  on  one  side  of  the 
plat  in  dispute  had  never  been  worked, 
accepted  or  used  by  the  public,  the  right  of 
the  owner  of  a  lot  abutting  on  such  alleged 
road,  which  ended  in  a  sul  de  sac,  to  have 
the  same  kept  open,  was  at  most  a  mere 
private  right  of  way  appurtenant  to  the  lots 
conveyed  to  him. — Ibid. 

A  declaration,  in  deeds  to  certain  lots 
abutting  on  a  highway,  laid  out,  but  not 
open,  that  the  same  shall  remain  open  and 
be  used  as  a  public  road  by  all  persons  desir- 
ing to  use  the  same,  can  operate  only  as  a 
private  covenant  to  the  several  grantees 
or  as  a  dedication  which  "can  be  only  made 
available  to  third  persons  by  acceptance  by 
the  public. — Ibid. 


VII.  IMPROVEMENT  OF. 

An  assessment  made  and  confirmed  under 
"An  act  to  provide  for  the  permanent  im- 
provement of  public  roads  of  this  state," 
approved  March  22d,  1895  (Pamph.  L., 
p.  424),  which  act  provides  that  assess- 
ments when  confirmed  by  the  circuit  court 
shall  be  final  and  conclusive,  may  neverthe- 
less be  reviewed  by  this  court  on  certiorari 
where  the  prosecutor  challenges  the  right  to 
impose  any  assessment  at  all  upon  his  lands. 
— Erisman  vs.  Freeholders  of  Burlington, 
35  Vr.  516. 

To  come  within  the  territorial  range  of 
assessment  permitted  by  said  act,  namely, 
"  lands  and  real  estate  fronting  or  bordering 
on  the  road  or  section  thereof  improved," 
the  land  assessed  must  at  some  point  ad- 
join the  section  of  road  improved. — Ibid. 

A  certiorari  should  not  be  allowed  to  set 
aside  an  assessment  levied  under  the  Public 
Board  act  of  March  12th,  1895  (Gen.  Stat., 
p.  2902),  merely  because  of  defects  in  the 
commissioners'  report  of  assessments,  unless 
the  certiorari  is  applied  for  within  thirty 
days  after  the  confirmation  of  the  assess- 
ment.— United  New  Jersey  Railroad  Co.  vs. 
Gummers,  40  Vr.  111. 

Where  a  public  highway  has  been  made  a 
county  road  under  the  provisions  of  "An 
act  to  provide  for  the  permanent  improve- 
ment of  public  roads  in  this  state,"  (Gen. 
Stat.,  p.  2902)  those  employed  by  the 
county  to  carry  out  the  plans  and  specifica- 
tions which  in  the  exercise  of  a  reasonable 
discretion,  have  been  adopted  by  the  county 
authorities  for  such  improvement,  are  not 
liable  for  the  removal  of  trees  growing  within 
the  limits  of  that  part  of  the  count}'  road 
which  by  the  plans  and  specifications  is 
required  to  be  graded. — Sherman  vs.  But- 
cher, et  al.,  43  Vr.  53. 

When  a  property  owner  plants  trees  upon 
a  public  highway,  he  plants  them  subject 
to  the  right  of  the  legislature  to  make  such 
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regulation  as  to  the  improvement  of  the 
highway  as  will  render  it  more  convenien, 
for  public  use. — Ibid. 

A  signature  to  a  petition  for  the  improve- 
ment of  a  road,  under  the  act  of  1903 
(Pamph.  L.,  p.  145),  must  be  in  the  name  of 
the  owner  of  the  land.  A  signature  by  a 
husband  of  his  own  name,  when  the  land 
belongs  to  his  wife,  cannot  be  counted, 
although  the  wife  subsequently  ratifies  his 
act. — Arnold  vs.  Freeholders  of  Cumber- 
land, 43  Vr.  4  IS. 

The  signature  of  the  owner  of  an  un- 
divided sliaii-  of  land  cannot  be  counted.  - 
Ibid. 


VIII.  OVERSEER  OF. 

A  person  appointed  by  a  township  com- 
mittei  to  superintend  the  making  and  re- 
pairing of  roads,  under  a  supplement  to  the 
Road  act  (Gen.  Stat.,  p.  2835),  is  not  the 
overseer  of  the  highways  authorized  by  sec- 
tion 50  of  "An  act  concerning  roads"  (Gen. 
Stat  .  p.  2817)  to  bring  the  action  to  recover 
ih,  penalty  provided  by  that  section  for 
narrowing,"  encroaching  upon,  stopping  or 
obstructing  a  highway.— Allen  vs.  Hiles,  38 
Vr.  135. 


IX.   LAW  OF  THE  ROAD. 

The-  rule  of  the  road,  with  relation  to 
vehicles  approaching  a  street  crossing,  viz., 
that  the  first  to  reach  the  crossing,  traveling 
at  a  reasonable  rate  of  speed,  lias  the  right 
to  pass  over  fust,  applies  to  fire  engines 
and  trucks  while  being  driven  to  fires,  in 
the  absence  of  legislation,  either  state  or 
municipal,  giving  to  such  apparatus  a  right 
of  way  over  other  vehicles  at  these  points, 
and  in  the  absence  of  any  local  custom 
recognizing  such  superior  right. — Knox  vs. 
North  Jersey  Street  Railway  Co.,  41  Vr.  3  1 ,  . 

Assuming  that  a  right  of  way  over  other 
vehicles,  a1  streel  crossings,  may  be  con- 
ferred by  local  custom  upon  fire  engines  or 
trucks  when  being  driven  to  fires,  the 
existence  of  such  a  custom  must  be  specially 
pleaded  by  the  party  intending  to  rely  upon 
it  to  support  his  case.— Ibid. 


X.  CULVERTS  BENEATH. 

The  twenty-first  section  of  the  Road  act 
of  March  23d,  1859  (Gen.  Stat.,  p.  2S40), 
and  the  supplement  to  the  Bridge  act,  passed 
March  15th,  1800  (Gen.  Stat.,  p.  307),  apply 
only  in  cases  where  parties  have  sustained 
damage  through  the  neglect  of  duties  owed 
to  the  general  public.  They  do  not  apply 
to  a  case  where,  by  reason  of  the  smallness 


of  a  culvert  under  a  bridge,  the  water  of  a 
stream  beneath  is  backed  up  on  private 
property. — Maguth  \  -  I  n-eholders  of  Pas- 
saic, 43  Vr.  226. 


HOLIDAYS. 

Cross  Reference.     Sunday. 

An  act  entitled  "An  act  authorizing  the 
cities  of  this  state  to  appropriate  moneys 
for  the  celebration  of  Fourth  of  July,  Wash- 
ington's Birthday  and  Decoration  Day," 
approved  March  loth,  1880,  does  not  apply 
to  Morristown,  which  is  incorporate]  •.,-  a 
"  town"  by  an  act  of  the  legislature  passed  in 
180.5.— Day  vs.  Morristown,  33  Vr.  571.  A. 
::i  Td.  353. 

The  act  approved  April  15th,  1895,  mak- 
ing certain  designated  days  legal  holidays, 
doi  "'I  prohibit  the  sessions  of  the  courts 
upon  such  davs. — Atlantic  City  vs.  Feretti, 
41  Vr.  489. 


HOMICIDE. 

See  Criminal  Law  and  Procedure. 

HOSPITALS. 

Cross  Reference.     Taxation 

Under  the  acts  of  April  3d.  1902  (Pamph. 
L..  p.  549).  April  7th,  1903  I  Pamph.  L.,  p. 
208),  and  March  29th,  1904  (Pamph.  L.,  p. 
343),  and  the  facts  disclosed  in  this  case, 
the  pow-er  of  purchasing  the  land  and  erect- 
ing and  furnishing  buildings  for  a  new 
hospital  in  Jersey  City  is  vested  in  the  board 
of  trustees  appointed  in  accordance  with 
said  act  of  April  3d,  1902,  and  not  in  the 
board  of  health  appointed  in  accordance 
with  said  act  of  March  29th,  1904. —Lamp- 
son  vs.  Jersey  City,  43  Vr.  413. 


HORSE  RAILWAYS. 

See  Street  Railways. 


HUSBAND  AND  WIFE. 

I.  ACTIONS. 

I.  For  Injuries  to  Wife. 

a.  Pleading. 

b.  Elements  of  Damage. 
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Actions. 


2.  For    Services    Rendered    by 
Wife. 

3.  For  Wrongful  Death  of  Wife. 

4.  For  Protection  of  Wife's  Pro= 
perty. 

5.  By   Wife  Against   Husband. 

6.  For  Forcible  Entry  and  De= 
tainer. 

7.  For  Alienating  Husband's 
Affections. 

8.  Coverture  as  Defence. 

9.  Estoppel  as  Defence. 
10.  For  Past  Due  Alimony. 

II.  CAPACITY  OF  WIFE  TO  CON= 
TRACT. 

1.  On  Joint  Note  for  Husband's 
Debt. 

2.  As  Indemnitor  for  Husband's 
Tort. 

3.  On  Joint  Bond  and  Warrant 
for  Husband's  Debt. 

4.  As  Determined  by  Lex  Loci. 

5.  For  Confession  of  Judgment. 

6.  On  Promissory  Note. 

7.  To  Convey  Land. 

8.  For  Services. 

9.  As  Stockholder  to  Pay  Cor= 
porate  Debts. 

10.  To  Purchase  Land. 

11.  With  Husband. 

III.  COMPETENCY  AS  WITNESSES. 

IV.  TORTS  OF  WIFE. 
V.  AGENCY. 

VI.  GIFTS  AND  BEQUESTS. 

VII.  SEPARATE  PROPERTY  OF 
WIFE. 

1.  Liability  for  Debts. 

2.  Right  of  Wife  to  Profits. 

3.  Distribution  after  Death. 

4.  Common  Law  Rule,  as  Af= 
fected  by  Statute. 

5.  Liability  for  Executed  Con= 
tract  of  Suretyship. 

VIII.  CONTRACTS  BETWEEN. 

1.  As  Against  Creditors. 

2.  For  Separation. 


3.  Enforcement. 

4.  Sufficiency  of  Evidence. 

5.  Interest  on  Deposits. 

IX.  STATUTE  OF  LIMITATIONS. 

X.  TENURE  TO  LANDS. 

XL  POWER  OF  WIFE  TO  DEVISE. 

Cross  References.  Alimony;  Burial; 
Creditor's  Bill;  Curtesy;  Divorce; 
Dower. 


I.  ACTIONS. 

1.  For  Injuries  to  Wife. 

a.  Pleading. 

In  actions  brought  by  husband  and  wife 
for  injury  done  to  the  wife,  if  the  husband 
desires  to  add  thereto  claims  in  his  own 
right  arising  ex  delicto  under  section  22  of 
the  Practice  act,  the  better  practice  is  to 
present  his  claim  by  a  separate  count,  desig- 
nating the  damages  sought  by  him.  The 
verdict  should  assess  the  damages  on  each 
claim  and  the  judgment  should  distinguish 
them  accordingly. — Consolidated  Traction 
Company  vs.  Whelan,  31  Vr.  154. 

When  a  declaration  in  an  action  by  hus- 
band and  wife  contains  only  a  single  count, 
which,  after  averring  an  injury  to  the  wife 
and  also  that  the  husband  had  expended 
money  and  lost  her  services  by  reason  of 
such  injury,  concludes  to  the  damage  of 
both  plaintiffs  in  a  single  sum,  a  verdict 
awarding  damages  to  both  plaintiffs  and  a 
judgment  accordingly  are  not  erroneous. 
Such  a  declaration  does  not  present  the 
husband's  claim  as  added  to  the  action. — ■ 
Ibid. 

At  common  law,  in  an  action  by  husband 
and  wife  for  physical  injuries  received  by 
the  wife,  the  husband  could  not  join  in  the 
same  suit  claims  in  his  own  right,  even  by 
reason  of  consequential  injuries  tohim  arising 
from  the  injury  to  the  wife. — Ackerman  vs. 
North  Jersey  Street  Railway  Co.,  36  Vr.  369. 

Under  section  22  of  the  Practice  act  (Gen. 
Stat.,  p.  2536),  a  count  for  personal  injuries 
to  the  husband  and  his  property  may  be 
joined  with  the  counts  for  personal  injuries 
to  the  wife  and  for  consequential  damages 
to  the  husband  therefrom. — Ibid. 

Quaere.  Whether  claims  for  injuries  aris- 
ing ex  delicto  wholly  disconnected  from  in- 
juries to  the  wife  may  be  joined  in  such  a 
suit  as  the  present  one? — Ibid. 

In  an  action  of  tort,  brought  by  husband 
and  wife,  the  declaration  (which  contained 
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but  a  single  count)  set  forth  some  grounds 
of  special  damage,  for  which  the  plaintiffs 
were  entitled  to  sue  jointly,  and  another 
ground  of  special  damage,  for  which  the 
husband,  in  his  own  right,  was  alone  en- 
titled to  recover.  The  ad  damnum  clause 
claimed  simply  the  "damages  of  the  said 
plaintiffs;"  the  verdict  awarded  a  single 
sum  for  "  the  damages  of  the  said  plaintiffs," 
and  the  judgment  was  that  the  plaintiffs 
recover  "theirs  aid  damages."  HELD, 
(following  Consolidated  Traction  Co.  vs. 
Whelan,  31  Vr.  154),  that  the  effect  of  the 
verdict  and  judgment  was  to  give  only  those 
damages  to  which  the  plaintiffs  were  jointly 
entitled.— Karnuff  vs.  Kelch,  40  Vr.  499. 

b.  Elements  of  Damage. 

This  suit  was  by  the  wife  to  recover 
damages  for  her  personal  injuries;  the 
declaration  also  contained  a  count  by  the 
husband  for  consequential  damages. "  The 
trial  court  admitted  evidence  that  the 
married  woman  was  carrying  on  business 
for  herself,  selling  notions  of  all  kinds  by 
peddling  them  from  house  to  house,  and  the 
amount  that  she  earned  in  that  way. 
HELD,  that  that  testimony  was  competent 
under  section  4,  of  the  Married  Woman's 
act,  which  enacts  that  the  wages  and  earn- 
ings of  any  married  woman,  acquired  or 
gained  by  her  in  any  employment,  occupa- 
tion or  trade  in  which  she  is  employed,  and 
which  she  carries  on  separately  from  her 
husband,  and  all  investments,  &c,  shall  be 
her  sole  and  separate  property. — Healey  vs. 
Ballantine  &  Sons,  37  Vr.  339. 

A  personal  injury  which  disqualifies  a 
married  woman  from  carrying  on  the  busi- 
ness in  which  she  is  engaged,  vests  in  her 
the  right  to  recover  damages  sustained  by 
her  in  respect  to  her  separate  business. 
The  impairment  of  her  capacity  to  perform 
labor  may  be  considered  as  an  clement  of 
the  damages,  since  the  husband's  right  to 
recover  for  the  loss  of  services  does  not 
preclude  her  right  to  recover  for  the  loss  of 
her  capacity  to  earn  for  herself  .—Ibid. 

The  distinction  is  between  the  effort  to 
award  the  wife  damages  for  loss  of  service 
to  her  husband  in  his  household  in  the  dis- 
charge of  her  domestic  duties,  and  the  loss 
of  ability  to  make  earnings  outside  of  the 
household  duties  and  irrespective  of  the 
husband,  especially  where  the  married 
woman  is  engaged  in  carrying  on  any  busi- 
ness on  her  own  account. — Ibid. 

2.  For  Services  Rendered  by  Wife. 

A  husband  should  sue  alone  for  the  sup- 
port, in  his  own  household,  of  a  third  person, 
though  the  services  consisted  largelv  of  the 
personal  attendance  of  his  wife. — Peterson 
vs.  Christianson,  39  Vr.  392. 

Compensation  for  services  rendered  bv  a 
wife  to  her  husband,  or  to  a  firm  in  which 
her  husband  is  a  partner  in  a  business  con- 


ducted by  him  or  his  firm,  under  a  contract 
of  employment  made  between  her  and  her 
husband,  cannot  be  enforced  by  a  bill  in 
equity. — Turner  vs.  Davenport,  16  Dick.  18. 
See  18  Id.  288. 

3.  For  Wrongful  Death  of  Wife. 

The  husband  of  a  deceased  wife,  may,  as 
her  administrator,  maintain  an  action  under 
the  act  entitled  "An  act  to  provide  for  the 
recovery  of  damages  in  cases  where  the 
death  of  a  person  is  caused  by  wrongful  act, 
neglect  or  default,  approved  March  third, 
one  thousand  eight  hundred  and  forty- 
eight,"  against  a  person  or  corporation 
whose  wrongful  act,  neglect  or  default  has 
caused  her  death,  to  recover  for  the  pecuni- 
ary loss  resulting  to  the  next  of  kin. — Oott- 
lieb  vs.  North  Jersey  Street  Railway  Co., 
43  Vr.  480. 

The  husband  is  not  next  of  kin  of  his  wife 
within  the  meaning  of  the  act  of  March  3d, 
1848  (Gen.  Stat.,  p.  1188),  and  is  not  en- 
titled to  share  in  the  distribution  of  the  fund 
recovered  under  that  act. — Ibid. 

The  fund  recovered  under  the  act  of 
March  3d,  1848,  is  no  part  of  the  estate  of 
the  deceased  and  the  administrator  receiv- 
ing it,  whether  the  husband  of  the  deceased 
or  a  stranger,  is  a  mere  trustee  for  its  dis- 
tribution to  the  next  of  kin  in  the  method 
pointed  out  by  the  statute. — Ibid. 

4.  For  Protection  of  Wife's  Property. 

Since  the  passage  of  section  11  of  the 
Married  Woman's  act  (Gen.  Stat.,  p.  2014, 
sec.  11),  a  wife  may  bring  a  suit  for  the  pro- 
tection of  her  property,  in  her  own  name, 
without  joining  her  husband  as  a  party  to  the 
suit.  This  statute  enables  the  wife  to  sue 
as  a  feme-sole,  but  does  not  require  her  to 
do  so.  If  she  desires  to  make  her  husband 
a  party  to  the  suit  she  must  follow  the  mode 
of  procedure  observed  before  the  adoption 
of  section  11  and  sue  by  her  next  friend, 
making  her  husband  a  defendant. — Bristol 
vs.  Skerry,  19  Dick.  624. 

A  husband  has  an  equity  in  lands  to 
which  his  wife  holds  title,  which  this  court 
will  recognize.  He  has  power,  by  refusing 
to  join  in  her  deed,  to  prevent  her  from  con- 
veying her  lands,  and  if  a  child  be  born  dur- 
ing the  coverture  and  the  husband  survives 
the  wife,  he  will  take  an  estate  by  the  cur- 
tesy (complete)  in  lands  whereof  she  died 
seized  of  an  estate  of  inheritance. — Ibid. 

Having  this  equity  he  is  a  proper  party 
to  a  suit  brought  by  the  wife  to  protect  her 
lands.  It  is,  however,  misjoinder  to  make 
him  co-complainant  with  his  wife.  If  he  is 
made  a  party,  it  should  be  as  defendant. — 
Ibid. 

If  a. bill  by  husband  and  wife,  filed  in 
respect  to  an  injury  to  the  wife's  land,  does 
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not  show  that  there  is  issue,  upon  the  birth 
of  which  the  husband  would  become  entitled 
to  an  estate  by  the  curtesy  consummate  on 
her  death,  such  bill  is  demurrable.  If  such 
bill  should  show  the  birth  of  issue  and  an 
injury  to  the  husband's  right,  the  proper 
practice  would  be  to  make  him  defendant, 
he  being  a  necessary  party  thereto. — Do- 
remus  vs.  Paterson,  3  Rob.  188. 

5.  By  Wife  Against  Husband. 

A  married  woman  living  apart  from  her 
husband  under  a  decree  of  divorce  a  mensa 
et  thoro,  is  not  enabled  by  our  statutes  to 
maintain  an  action  of  law  against  her  hus- 
band.— Drum  vs.  Drum,  40  Vr.  557. 

Complainant's  husband  executed  a  note  to 
her  dated  May  1st,  1880,  payable  ten  days 
after  date.  The  husband,  by  promising  the 
complainant  that  if  he  outlived  her  he  would 
pay  her  sister,  had  acknowledged  the  debt 
on  several  occasions,  the  last  time  being  a 
few  months  prior  to  his  death,  in  October, 
1903.  HELD,  in  an  action  against  the  hus- 
band's administrators  on  the  note,  that 
such  facts  rebutted  the  presumption  of  pay- 
ment from  lapse  of  time. — Ayres  vs.  Ayres, 
3  Rob.  343. 

6.  For  Forcible  Entry  and  Detainer. 

A  married  woman  cannot  maintain  an 
action  for  forcible  entry  and  detainer  when 
it  appears  that  at  the  time  of  the  acts  com- 
plained of  her  husband  was  in  actual  posses- 
sion of  the  premises  in  question. — Funk- 
hauser  vs.  Colloty,  38  Vr.  132. 

7.  For  Alienating  Husband's 
Affections. 

A  married  woman  could  not,  at  the  com- 
mon law,  maintain  an  action  for  enticing 
away  the  husband  and  for  the  alienation  of 
his  affections. — Hodge  vs.  Wetzler,  40  Vr. 
490. 

Nor  is  such  a  right  of  action  conferred 
upon  a  married  woman  in  this  state,  under 
the  Married  Woman's  act  (Gen.  Stat.,  p. 
2012),  or  under  the  twentv-fourth  section  of 
the  Practice  act,  (Gen.  Stat.,  p.  2536). — 
Ibid. 

The  demurrer  to  a  declaration  setting 
forth  such  a  cause  of  action  in  this  case  was 
sustained. — Ibid. 

8.  Coverture  as  Defence. 

A  plea  setting  up  coverture  will  be  stricken 
out  as  frivolous  unless  it  shows  that  the  con- 
tract as  under  the  statute  relieves  the  wife 
of  liability. — Van  Ness  vs.  Murphy,  21  N.  J. 
L.  J.  73. 

When  an  executor  seeks  to  evade  liability 
on  a  note  executed  by  his  decedent,  a  mar- 
ried woman,  on  the  ground  that  it  was  given 


to  secure  another's  debt,  the  burden  of 
proof  is  on  him  to  show  that  it  was  so  given. 
— Shipman  vs.  Lord,  13  Dick.  381.  A.  15 
Id.  484. 

One  seeking  to  charge  a  married  woman's 
estate  for  money  loaned,  and  for  which  her 
husband  personally  executed  evidence  of 
indebtedness,  on  the  ground  that  the  loans 
were  for  the  benefit  of  her  estate,  has  the 
burden  of  showing  that  the  loans  were  so 
made. — -Ibid. 

9.  Estoppel  as  Defence. 

Where  a  contract  which  a  married  woman 
was  incapable  of  making  is  sought  to  be 
enforced  against  her,  an  estoppel  will  not  be 
worked  in  order  to  give  it  validity. — Bishop 
vs.  Bourgeois,  13  Dick.  417. 

10.  For  Past  Due  Alimony. 

In  a  suit  brought  in  the  court  of  chancery 
by  a  married  woman  against  her  husband, 
to  compel  the  payment  of  alimony  which 
has  been  awarded  to  her  by  the  court  of  a 
sister  state  on  a  decree  of  divorce  a  mensa 
et  thoro,  the  wife  may  sue  alone,  without  a 
prochein  ami. — Van  Orden  vs.  Van  Orden, 
13  Dick.  545. 


II.  CAPACITY  OF  WIFE  TO 
CONTRACT. 

1.  On  Joint  Note  for  Husband's  Debt. 

A  mortgage  on  the  lands  of  the  husband 
is  held  against  husband  and  wife,  and  they 
unite  in  a  note  that  pays  off  such  encum- 
brance. HELD,  that  such  a  contract  was 
within  the  capacity  of  a  feme-covert,  as  it 
was  a  benefit  to  her  dower  right,  and  that  it 
was  not  affected  by  the  fact  that  her_  hus- 
band acted  as  her  agent  and  that  she  signed 
the  note  and  gave  it  to  him  without  further 
knowledge  or  inquiry. — Bederdick  vs.  Cre- 
vier,  31  Vr.  389. 

2.  As  Indemnitor  for  Husband's  Tort. 

Where  a  wife  had  agreed  to  pay  a  claim 
made  against  her  husband  by  the  mother  of 
a  minor  daughter,  upon  whom  the  husband 
had  committed  an  assault,  and  had  become 
liable  for  the  injuries  to  the  daughter  conse- 
quent upon  such  assault,  and  the  wife  had 
given  her  promise  in  writing  to  pay  a  cer- 
tain sum  agreed  upon  to  the  mother  to 
settle  the  liability  of  the  husband,  and  to 
save  him  from  an  action  at  law  and  con- 
sequent exposure  and  disgrace.  HELD, 
that  the  wife  was  relieved  from  a  recovery 
upon  such  written  promise  to  pay,  as  the 
obligation,  at  most,  was  only  to  answer  for 
the  default  or  liability  of  her  husband,  and 
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for  which  she  received  neither  directly  nor 

indirectly  any  money,  property  or  other 
thing  of  value  for  her  own  use  and  benefit, 
or  for  the  use  and  benefit  of  her  separate 
estate. — Mawhinney  vs.  Cassio,  34  Vr.  412. 

Neither  the  desire  on  the  part  of  the  wife 
to  save  herself  the  disgrace  of  a  prosecution 
of  the  husband  fur  such  assault,  nor  her  de- 
sire not  to  be  deprived  ol  the  benefits  of 
his  society,  or  of  his  conjectural  services  in 
any  business  of  her  own,  will  form  a  good 
consideration  for  such  a  promise,  or  be 
sufficient  to  support  the  contract  to  make 
such  payment,  as  they  arc  not  the  things  of 
value  for  her  own  use,  or  for  tin-  benefit  of 
her  separate  estate  provided  by  the  statute 
to  render  her  contract  enforceable  in  an 
action  or  suit. — Ibid. 

3.  On  Joint  Bond  and  Warrant  for 
Husband's  Debt. 

A  bond  and  warrant  of  attorney',  given  by 
a  husband  and  wife  jointly,  to  secure  the 
payment  of  a  debt  of  the  husband,  is  void 
as  to  the  wife,  and  judgment  thereon  should 
be  entered  up  against  the  husband  alone. — 
Seigman  vs.  Streeter,  35  Vr.  169. 

A  judgment  entered  by  confession  against 
husband  and  wife  will  be  set  aside,  as  to  the 
wile,  when  it  is  shown  that  the  money  was 
loaned  by  the  plaintiff  to  the  husband. — 
Clinch  vs.  Major,  26  N.  J.  L.  J.  72. 

4.  As  Determined  by  Lex  Loci. 

The  written  promise  of  a  married  woman, 
domiciled  in  New  Jersey,  to  pay  a  sum  of 
money  to  the  order  of  her  husband,  signed 
by  her  at  her  domicile  and  carried  by  him, 
with  her  acquiescence,  to  New  York,  and 
there  endorsed  and  delivered  in  exchange 
for  other  notes  of  like  import,  is  a  contract 
made  in  the  state  of  New  York;  and  the 
capacity  of  the  wife  to  bind  herself  by  a 
contract  of  suretyship  is  to  be  determined 
by  the  law  of  thai  state. — Thompson  vs. 
Taylor,  37  Vr.  253. 

Such^a  contract,  if  valid  in  the  state  of 
New  York,  may  be  enforced  against  the 
married  woman 'in  this  state,  although  such 
contract,  if  made  here,  would  be  void. — 
Ibid. 

The  statute  of  New  Jersey  that  regulates 
the  right  of  married  women  to  make  con- 
tracts of  suretysliip  is  not  a  declaration 
of  a  public  policy  that  closes  the  courts  of 
this  state  to  rights  of  action  arising  in  other 
jurisdictions  where  the  law  is  different. — 
Ibid. 

The  transactions  were  in  New  York,  and 
the  property  was  located  there,  and  de- 
fendant's contract  was  to  be  delivered  there, 
and  was  not  enforceable  until  delivered. 
HELD,  that  though  defendant,  a  married 
woman,  resided  in  New  Jersey,  it  was  a  New 


York  contract  and  subject  to  the  New  York 
statute  permitting  married  women  to  con- 
tract    as     though     single,    and    making    her 

separate  estate  liable'   h  >r  such   colli  rac 
Law  vs.  Smith.  2  Rob.  81. 

Such  contract  by  a  married  woman, 
being  valid  in  New  York,  where  made,  a 
court  of  chancery  of  New  Jersey  will  not 
refuse  to  enforce  it. — Ibid. 

5.  For  Confession  of  Judgment. 

A  married  woman  may  make  a  warrant 
of  attorney  to  confess  judgment  if  she  may 
make  the  contract  to  which  it  is  attached  - 
Crosby  vs.  Washburn,  37  Vr.  494. 

A  confessed  judgmerrt  against  a  married 
woman  will,  upon  proper  proofs,  be  opened 
to  admit  of  an  application  for  a  feigned  issue 
to  settle  the  question  of  her  ability  to  make 
the  contract  upon  which  the  judgment  was 
confessed,  and  the  question  of  usury  may 
be  litigated  upon  such  issue. — Ibid. 

6.  On  Promissory  Note. 

The  negotiable  note  of  a  married  woman 
given  for  the  accommodation  of  the  payee 
is  void  under  Gen.  Stat.,  p.  2017,  pi.  2(i.  un- 
less such  married  woman  knowingly  obtains 
therefor  something  of  value  for  her  own  use 
or  for  the  use,  benefit  or  advantage  of  her 
separate  estate.  The  note  of  the  payee, 
given  on  condition  that  the  same  shall  not 
be  used,  is  not  a  thing  of  value  under  said 
statute. — Vliet  vs.  Eastburn,  34  Vr.  450. 

The  contract  of  a  married  woman  who 
signs  a  promissory  note  for  the  accommoda- 
tion of  the  payee,  is  that  of  a  surety  within 
the  meaning  of  the  first  proviso  of  section  5 
of  the  Married  Woman's  act.  as  amended  in 
1895  (Gen.  Stat.,  p.  2017),  and  her  want  of 
power  to  bind  herself  by  such  a  contract 
can  be  set  up  by  her  as  a  defence  to  a  suit  at 
law  upon  the  note. — Vliet  vs.  Eastburn,  35 
Vr.  627. 

The  second  proviso  contained  in  section  5 
of  the  Married  Woman's  act,  as  amended 
in  1895,  declares  "that  if,  on  the  faith 
of  any  *  *  *  contract  of  suretyship 
*  *  *  any  married  woman  obtains, 
directly  or  indirectly,  any  money,  prop- 
ert}'  or  other  thing  of  value  for  her  own 
use  or  for  the  use,  benefit  or  advantage  of 
her  separate  estate,  she  shall  be  liable  thereon 
as  though  she  were  unmarried."  HELD, 
that,  by  force  of  this  proviso,  the  reception 
by  a  married  woman  from  the  payee  of  a 
promissory  note,  of  a  money  consideration 
for  her  act  in  signing  the  same  for  his  ac- 
commodation, makes  her  liable  thereon  to 
the  same  extent  as  if  she  were  a  feme-sole. — 
Ibid. 

A  promissory  note  made  in  this  state  by 
a  married  woman  resident  in  this  state,  at 
the  request  of  her  husband,  and  solely  for 
his  accommodation,  is  void  under  the  pro- 
visions of  section  5  of  our  Married  Woman's 
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act,  and  will  not  be  enforced  against  her 
in  the  courts  of  this  state,  in  a  suit  brought 
by  an  endorsee  for  value,  notwithstanding 
that  it  is  made  payable  in,  and  is  transferred 
to  the  endorsee  in,  a  foreign  jurisdiction  by 
the  laws  of  which  a  married  woman  is 
authorized  to  bind  herself  by  such  a  contract. 
—Thompson  vs.  Taylor,  36  Yr.  107. 

A  wife's  promissory  note  is  forceful  only 
when  some  beneficial  consideration  proceeds 
to  her  or  to  her  estate. — Bishop  vs.  Bour- 
geois, 13  Dick.  417. 

The  wife's  possible  share  in  the  surplusage 
of  her  husband's  personalty  in  case  he  should 
die  intestate  and  leave  any,  is  too  remote  to 
operate  as  a  beneficial  consideration  for  her 
promissory  note,  given  to  pay  his  debts  in- 
curred for  the  purchase  money  of  personal 
property  acquired  by  him. — Ibid. 

The  act  of  the  husband  in  joining  with  the 
wife  in  the  conveyance  of  her  land  was  a 
sufficient  consideration  to  support  the  note 
given  by  her,  even  though  Gen.  Stat.,  p. 
2019,  sec.  32,  giving  married  women  living 
separate  from  their  husbands  full  power  to 
dispose  of  their  property,  applies  to  her,  as 
this  act  in  joining  therein  rendered  the 
property  more  salable. — Demarest  vs.  Ter- 
hune,  17  Dick.  663. 

Where  a  married  woman  takes  up  and 
becomes  the  owner  of  promissory  notes  on 
which  she  is  accommodation  endorser,  her 
contract  to  release  a  prior  endorser  for  suffi- 
cient consideration  is  binding  upon  her. 
It  is  a  primary  promise  by  her,  which  she 
is  under  no  legal  disability  to  make  under 
section  26  of  the  Married  Woman's  act, 
(Gen.  Stat.,  p.  2017). — Headley  vs.  Leavitt, 
20  Dick.  748. 

The  consideration  of  such  a  contract  need 
not  move  directly  to  the  married  woman, 
for  if  it  passed  to  a  third  person  at  her 
request  it  is  sufficient. — Ibid. 

An  accord  and  satisfaction  that  is  unex- 
ecuted is  not  an  available  defence  at  law 
against  the  original  cause  of  action,  but  it 
may  in  a  proper  case  become  available  as 
an  equitable  defence  thereto. — Ibid. 

Where  an  equitable  defence  to  such  an 
action  fails  only  because  it  was  not  cogniz- 
able in  the  law  court,  such  results  will  be 
no  bar,  to  the  action  of  a  court  of  equity, 
in  applying  such  equitable  remedy  to  the 
relief  of  a  defendant  by  enjoining  the  col- 
lection of  the  judgment  recovered  in  such 
action. — Ibid. 

Such  a  defendant  is  not  required  to  first 
test  the  accuracy  of  the  ruling  of  the  law 
court  by  writ  of  error  before  proceeding  in 
equity.  He  may  accept  the  ruling  of  the 
law  court  and  pursue  his  remedy  at  once  in 
the  court  of  equity. — Ibid. 


7.  To  Convey  Land. 

A  married  woman  cannot  convey  any 
estate  in  her  lands  but  by  a  conveyance 
executed,  acknowledged  and  certified  to  in 
the  form  prescribed  by  the  statute.  Without 
such  acknowledgment  the  deed  is  wholly 
inoperative. — Whalen  vs.  Manchester  Land 
Co.,  36  Vr.  206. 

Where  a  married  woman  buys  land  with 
notice  of  a  contract  to  convey  to  another, 
she  may  be  compelled  to  make  a  convey- 
ance.— Fee  vs.  Sharkey,  14  Dick.  284.  A. 
15  Id.  446. 

It  is  not  essential  to  the  validity  of  a  deed 
made  by  a  married  woman,  in  pursuance 
of  a  decree  of  a  court  of  equity,  that  she 
should  make  the  statutory  acknowledgment 
necessary  to  convey  property  in  her  own 
right  or  to  bar  the  dower  in  her  husband's 
land/ — Ibid. 

Under  our  statute  a  married  woman  may 
engage  for  wages,  by  contract,  with  any 
person  other  than  her  husband,  and  whether 
her  husband  consent  or  not,  she  is  entitled 
to  receive  the  money  due  her  for  such  ser- 
vice as  her  separate  property. — Turner  vs. 
Davenport,  18  Dick.  288. 

The  owner  of  land  entered  into  a  written 
contract  to  convey  it  for  a  sum  of  money, 
and  was  unable  to  perform  his  contract  by 
reason  of  his  wife's  refusal  to  join  in  the 
conveyance,  and  thereupon  was  sued  at 
law  for  damages  for  breach  of  it.  The  in- 
strument provided  for  $350  of  liquidated 
damages  in  case  of  failure  by  either  party, 
and  $200  had  been  paid  on  account  of  the 
purchase  money.  Negotiations  pending 
suit  for  a  settlement  resulted  in  a  new  con- 
tract executed  by  the  husband  and  the  wife, 
on  the  one  side,  and  duly  acknowledged  by 
the  latter  in  the  same  manner  that  a  deed 
of  conveyance  is  required  by  statute  to  be 
acknowledged,  and  the  vendee  on  the  other, 
to  convey  at  a  future  day  the  same  land  and 
an  additional  lot,  for  a  consideration  named. 
On  the  day  named  the  wife  refused 
to  acknowledge  that  she  executed  the  deed 
freely,  without  any  fear,  threats  or  com- 
pulsion from  her  husband,  and  the  deed  was 
not  delivered.  Thereupon  suit  for  specific 
performance  was  brought  against  the  hus- 
band and  wife,  to  which  the  wife  set  up  two 
defences — first,  that  she  had  received  no 
part  of  the  money  paid  at  the  time  of  the 
signing  of  the  contract,  and  hence  that  it 
was  without  consideration  as  to  her;  and, 
second,  that  a  married  woman  cannot  be 
compelled  to  specifically  perform  a  contract, 
even  when  the  execution  of  that  contract 
has  been  duly  acknowledged  by  her.  HELD, 

(1)  That  the  injury  which  the  wife  would 
presumably  suffer  by  the  damages  recov- 
erable against  her  husband  for  the  breach 
of  the  first  contract,  and  the  presumption 
that  she  stipulated  with  her  husband  for  a 
part  of  the  consideration  to  be  paid 
upon   the   delivery   of   the   deed,    and    her 
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ability  to  share  in  those  proceeds,  furnished 
a  sufficient  consideration; 

(2)  That  the  acknowledgment  of  a  con- 
tract for  sale  by  a  married  woman  is  author- 
ized by  the  act  of  1898  (Pamph.  L.,  1898, 
p.  670),  and  that  by  force  of  that  act  a 
contract  so  acknowledged  by  a  wife  is  bind- 
ing upon  her  in  equity; 

(3)  That  the  decree  for  specific  perform- 
ance will  be  self  executing  and  pass  the 
title  free  and  clear  of  the  dower  of  the  wife, 
without  the  acknowledgment  of  any  con- 
veyance by  her; 

(4)  At  the  date  fixed  for  executing  the 
second  contract  the  wife  stated  to  the 
officer  who  proposed  to  take  her  acknowl- 
edgment that  she  had  not  executed  the 
deed  under  fear,  threats  or  compulsion  of 
her  husband,  but  that  she  did  not  do  it 
freely,  whereupon  the  officer  declined  to 
sign  the  ordinary  certificate.  HELD,  that 
the  officer  would  be  justified  in  certifying 
thai  lie  had  acknowledged  it  freely,  with- 
out any  fear,  threats  or  compulsion  from 
her  husband. — Goldstein  vs.  Curtis,  18  Dick. 
454.      .4.  20  Id.  392. 

Pamph.  L.,  1898  p.  685,  sec.  39,  pro- 
vides that  no  interest  of  a  feme-covert  in 
lands  shall  pass  by  her  deed  or  conveyance 
without  previous  acknowledgment  made  by 
her  on  a  private  examination  apart  from  her 
husband,  and  that  the  same  is  her  volun- 
tary act  and  deed,  freely,  without  any  fear, 
threats  or  compulsion  of  her  husband. 
HELD,  that  where  a  contract  by  a  married 
woman  and  her  husband  to  convey  her 
lands  is  not  acknowledged  by  her  as  re- 
quired by  the  statute,  the  vendee  cannot 
enforce  the  contract. — Schwarz  vs.  Regan, 
19  Dick.  139. 

Acknowledgment  of  deed  by,  essentials  of 
in  case  stated. — Goldstein  vs.  Curtis,  20 
Dick.  382. 

8.  For  Services. 

A  married  woman  may  contract  with  a 
firm  in  which  her  husband  is  a  member  and 
recover  in  equity  for  wages  for  her  personal 
services  under  such  contract. — Turner  vs. 
Davenport,  18  Dick.  288. 

Under  our  statute  a  married  woman  may 
engage  for  wages,  by  contract,  with  any 
person  other  than  her  husband,  and  whether 
her  husband  consent  or  not,  she  is  entitled 
to  receive  the  money  due  her  for  such  ser- 
vice as  her  separate  property. — Ibid. 

9.  As  Stockholder  to  Pay  Corpor- 
ate Debts. 

The  circumstance  that  a  married  woman 
is  the  owner  of  a  majority  of  stock  in  a  cor- 
poration does  not  enable  her  to  bind  herself 
to  pay  its  debts.— Allen  vs.  Beebe,  34 Vr.  377. 

[  10.  To  Purchase  Land. 

Under  the  statute,  a  married  woman  may 
be  compelled  to  perform,  as  a  vendee,  a 


contract  for  the  conveyance  of  land,  though 
she  is  declared  not  authorized  to  convey 
her  real  estate,  and  could  not  be  compelled 
to  perform  as  vendor. — Moore  vs.  Baker, 
20  Dick.  104. 

11.  With  Husband. 

The  last  clause  of  Bection  14  of  the  Mar- 
ried Woman's  act  of  March  27th,  1874  (Gen. 
Stat.,  p.  2015),  declaring  that  nothing  in  the 
act  should  "enable  husband  and  wife  to 
contract  with  or  to  sue  each  other  except 
as  heretofore,"  is  not  repealed  by  the 
amendatory  act  of  June  13th,  1898,  (Gen. 
Stat.,  p.  2017).— Turner  vs.  Davenport,  16 
Dick.  18.     See  18  Id.  288. 


III.  COMPETENCY  AS  WITNESS. 

The  husband  and  wife,  by  the  statutes  of 
this  state,  are  made  competent  and  com- 
pellable witnesses  for  or  against  each  other 
in  any  civil  action  when  either  is  a  party 
thereto. — Foley  vs.  Loughran,  31  Vr.  464. 

The  wife  or  husband  of  a  plaintiff  who 
sues  or  is  sued  in  a  representative  capacity, 
is  a  competent  and  compellable  witness  in 
such  action  to  testify  to  the  transactions 
with  or  statements  by  any  testator  or  in- 
testate represented  therein. — Ibid. 

An  indictment  charged  two  persons  with 
acts  of  violence  upon  a  pregnant  woman, 
with  intent  to  cause  her  miscarriage.  The 
sessions,  on  the  application  of  the  state, 
directed  a  severance  and  proceeded  to  try 
one  of  the  defendants.  The  woman  al- 
leged to  have  been  injured  was  called  as  a 
witness  on  behalf  of  the  state.  She  was 
sworn  without  objection,  but  it  subse- 
quently appearing  that  she  had  married 
the  other  defendant,  her  competency  to 
testify  was  challenged  by  the  defendant  on 
trial,  and  an  exception  was  sealed  to  the 
refusal  of  the  court  to  exclude  her.   HELD, 

1 .  That  she  was  a  competent  witness  and 
there  was  no  error  in  refusing  to  exclude 
her. 

In  the  course  of  her  testimony  she  testi- 
fied to  acts  of  her  husband  from  which  his 
guilty  connection  with  the  act  charged,  al- 
though he  was  not  present,  might  be  in- 
ferred and  the  testimony  was  received 
without  objection.     HELD, — 

2.  That  the  defendant  on  trial  did  not 
suffer  manifest  wrong  or  injury  by  the  un- 
challenged admission  of  that  evidence. — 
Munyon  vs.  State,  33  Vr.  1. 

In  establishing  her  claim  against  her  hus- 
band's estate,  she  is  not  more  competent 
to  testify  to  transactions  with  or  statements 
by  the  testator  or  intestate,  when  the  execu- 
tor or  administrator  of  her  deceased  hus- 
band is  a  necessary  party,  than  any  other 
witness. — Adoue  vs.  Spencer,  17  Dick.  782. 
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IV.  TORTS  OF  WIFE. 

The  torts  or  frauds  of  a  wife  for  which  a 
husband  was  liable  at  common  law,  were 
such  as  were  torts  simpliciter  or  cases  of 
pure  simple  tort  and  not  where  the  sub- 
stantive basis  of  the  tort  was  the  contract 
of  the  wife.— Wolff  &  Co.  vs.  Lozier,  39  Vr. 
103. 

A  wife  alone  is  liable  for  her  torts,  when 
committed  in  the  management  and  control 
of  her  separate  property,  since  the  statutes 
relating  to  married  women. — Ibid. 


V.  AGENCY. 

The  marital  relation  does  not  disqualify 
one  of  the  parties  to  it  from  acting  as  agent 
of  the  other. — Greenburgh  vs.  Palmieri,  42 
Vr.  83. 


VI.  GIFTS  AND  BEQUESTS. 

When  a  husband  and  wife  both  make 
payments  to  meet  the  dues  of  building 
association  stock,  standing  in  the  name  of 
the  wife,  the  presumption  is  that  his  pay- 
ments were  gifts  to  her,  and  a  resulting 
trust  in  favor  of  the  husband  because  of 
his  payments  will  not  arise  until  this  pre- 
sumption is  rebutted  by  evidence  sufficient 
to  establish  such  a  trust. — Bacon  vs.  De- 
vinney,  10  Dick.  449. 

Where  a  husband  negotiates  the  purchase 
of  lands  and  procures  the  title  to  be  placed 
in  his  wife's  name,  and  mortgages  his  own 
other  property  with  that  bought  for  her  to 
pay  for  the  latter,  and  actually  gives  her  the 
money  raised  on  the  mortgage,  it  is  a  com- 
plete gift  to  the  wife,  and  casts  upon  the 
husband  or  his  heirs  who  dispute  it,  the 
burden  of  proving  an  obligation  on  her 
part  to  pay  back  the  money,  or  some  agree- 
ment on  her  part  that  the  whole  debt  should 
be  charged  primarily  on  her  property,  leav- 
ing the  husband's  liable  only  for  the  defi- 
ciency.— Moran  vs.  Neville,  11  Dick.  326. 

The  relation  of  husband  and  wife  and  his 
conduct  in  so  dealing  with  the  property 
purchased,  raise  a  presumption  that  a  gift 
or  settlement  is  intended,  and  while  this 
presumption  may  be  rebutted  by  proof,  the 
burden  is  upon  the  party  who  disputes 
the  gift.— Ibid. 

In  such  a  case  the  property  of  the  hus- 
band included  in  the  mortgage  must  con- 
tribute its  ratable  portion  towards  the  pay- 
ment of  the  mortgage  debt. — Ibid. 

When  the  consideration  of  lands  con- 
veyed to  a  wife  is  paid  by  her  husband,  the 


presumption  is  that  the  transaction  is  a 
settlement  on  the  wife;  but  such  presump- 
tion may  be  overcome  by  proof  of  facts 
accompanying  the  transaction,  and  show- 
ing the  intent  of  the  parties  to  have  been 
that  the  husband  should  have  an  interest 
therein  notwithstanding  the  conveyance  to 
her. — Duvale  vs.  Duvale,  11  Dick.  375. 

When  the  proofs  show  clearly  that  the 
intent  of  the  parties  is  that  only  a  limited 
interest  in  the  lands  should  be  settled  on 
the  wife,  the  husband  holds  in  equity  such 
estate  and  interest  therein  as  was  not  set- 
tled on  her,  and  her  title  is  subject  to  a 
resulting  trust  in  his  favor  to  that  extent. 
—Ibid. 

The  presumption  of  law  is  against  a  gift 
by  the  wife  of  the  principal  of  her  separate 
property  to  the  husband,  and  the  burden 
of  proving  it  is  upon  him  who  asserts  it. — 
Adoue  vs.  Spencer,  17  Dick.  782. 

The  rule  here  stated  does  not  apply  to 
the  wife's  separate  estate.  A  gift  of  that 
may  be  implied  from  its  receipt  by  the  hus- 
band.— Ibid. 

The  expenditure  by  the  husband  of  his 
own  moneys  in  the  improvement  of  the 
property  of  his  wife  is  presumed  to  be  a  gift 
to  her,  in  the  absence  of  proof  of  a  contrary 
contract. — Selover  vs.  Selover,  17  Dick.  761. 

The  fact  that  a  husband  handed  his  wife 
all  his  earnings  from  week  to  week  from 
which  to  pay  the  family  expenses  does  not 
constitute  a  gift  to  her  of  the  surplus. — 
Fretz  vs.  Roth,  2  Rob.  516.  See  64  At 
152. 

Where  the  title  to  land  was  paid  for  out 
of  such  sulplus  moneys  and  was  taken  in 
the  name  of  the  husband  and  was  conveyed 
to  the  wife  to  prevent  the  husband  from 
encumbering  it,  the  husband  is  entitled  to 
a  decree  as  against  the  devisee  of  the  wife. 
—Ibid. 

After  money  belonging  to  the  husband, 
but  deposited  in  the  wife's  name,  has  been 
distributed  pursuant  to  the  residuary  clause 
of  her  will,  the  husband  cannot  recover  the 
same  in  equity  from  the  beneficiary. — Ibid. 

The  doctrine  of  Garnsey  vs.  Mundy,  24 
24  N.  J.  Eq.  (9  C.  E.  Gr.)  243  applied.— Ibid. 


VII.  SEPARATE  PROPERTY  OF 
WIFE. 

1.  Liability  for  Debts. 

The  heirs  of  a  deceased  wife  have,  as 
against  her  surviving  husband,  an  equity 
to  have  stock,  pledged  by  her  in  her  life- 
time, for  the  payment  of  a  mortgage  on  her 
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lands,  applied  to  satisfy  the  mortgage  be- 
fore recourse  is  had  to  the  lands. — Bacon 
vs.  Devinney,  10  Dick.  449. 

They  have  a  right  to  require  that  her 
personal  estate  which  comes  to  the  hands 
of  her  surviving  husband,  shall  be  applied 
to  the  payment  of  the  wife's  debts,  of 
which,  the  wife's  bond,  secured  by  a  mort- 
gage on  her  lands,  may  be  one,  before  re- 
course is  had  to  her  lands. — Ibid. 

An  attempt  to  obtain  the  release  of  the 
stock  from  the  pledge,  so  that  the  mort- 
gaged premises  may  be  made  primarily 
liab  e.  will  be  restrained  by  injunction. — 
Ibid. 

Where  a  husband  dies  before  converting 
the  whole  of  his  deceased  wife's  personal 
estate  undisposed  of  by  her  will,  and  the 
unconverted  personalty  is  not  sufficient  to 
pay  her  debts,  the  husband's  estate  must 
refund  as  much  as  is  necessary  for  that  pur- 
pose.— Nelson  vs.  Nelson,  12  Dick.  118. 

A  wife's  separate  estate  will  not  be 
charged  with  the  debt  of  her  husband 
merely  because  she  stood  by  in  silence  while 
he  represented  the  property  as  his,  and 
permitted  the  creditors  to  act  in  the  belief 
that  this  representation  was  true,  Carpenter 
vs.  Carpenter's  Executors,  12  C.  E.  Gr.  502, 
followed — .Kinsey  vs.  Feller,   19  Dick.  367. 

A  contract  to  establish  the  title  of  a 
married  woman  to  real  estate  for  a  reason- 
able compensation,  to  secure  which  an 
assignment  of  an  interest  in  the  recovery 
is  provided,  though  not  executed  by  her 
husband,  and  not  executed  by  her  separate 
and  apart  from  him,  has  the  effect,  in  con- 
nection with  the  establishment  of  the  title, 
to  invest  the  beneficiary  with  an  equity,  by 
reason  of  which  equity  will  create  a  hen  in 
his  favor. — Adams  vs.  Sehmitt,  2  Rob.  168. 

2.  Right  of  Wife  to  Profits. 

A  married  woman  may  embark  her  own 
money  and  capital  in  any  separate  business 
or  trade,  may  employ  agents  to  carry  on 
such  business  or  trade  and  may  avail  herself 
of  their  skill  and  ability  to  make  it  success- 
ful.— Taylor  vs.  Wands,  10  Dick.  491. 

When  a  married  woman  employs  her 
insolvent  husband  as  such  an  agent,  the 
transaction  will  be  carefully  scrutinized,  but 
if  there  is  evidence  that  the  business  was 
established  by  her  with  her  own  money 
and  no  evidence  that  money  or  capital  of 
the  husband  was  embarked  therein,  or  that 
his  employment  was  a  device  to  shield  from 
his  creditors  property  or  money  which  ought 
to  be  devoted  to  the  payment  of  his  debts, 
then  the  profits  and  earnings  of  the  business 
will  belong  to  the  married  woman,  though 
partly  due  to  the  business  ability,  experi- 
ence and  energy  of  her  husband. — Ibid. 


A  married  woman  united  with  her  two 
sons  and  her  insolvent  husband  in  the  forma- 
tion of  a  trading  corporation  and  she  and 
her  sons  took  all  the  stock  issued  except  one 
share,  which  was  allotted  to  the  husband 
without  payment.  The  money  paid  in  by 
her  on  her  shares  was  her  own.  The  hus- 
band was  employed  as  president  and  man- 
ager of  the  corporation  upon  a  salary  not 
shown  to  be  unreasonable.  There  was  no 
sufficient  proof  that  the  arrangement  was 
devised  to  cover  from  his  creditors  any 
property  of  his.  HELD,  that  the  undi- 
vided earnings  of  the  corporation,  repre- 
sented by  her  shares  of  stock,  belong  to 
her,  though  due  in  part  to  the  skillful  man- 
agement of  the  business  of  the  corporation 
by  her  husband. — Ibid. 

Prior  to  the  act  of  1874,  the  earnings  of  a 
married  woman,  even  in  equity,  belonged 
to  her  husband,  unless,  by  some  clear  and 
distinct  act,  he  had  evidenced  an  intention 
to  hold  them  as  trustee  for  her  separate 
use. — Small  vs.  Pryor,  3  Rob.  606. 

3.  Distribution  after  Death. 

A  bequest  of  testatrix's  personal  estate  to 
her  husband  "for  his  use  during  his  natural 
life"  will  not  deprive  him  or  his  personal 
representatives  of  their  right  to  the  re- 
mainder, under  the  law  of  intestacy,  if  no 
disposition  thereof  is  made  by  testatrix. — 
Nelson  vs.  Nelson,  12  Dick.  118. 

The  act  of  1864  (Rev.,  p.  638;  Gen.  Stat., 
p.  2014),  making  the  will  of  a  married 
woman  as  to  personalty  as  valid  as  if  she 
were  single,  does  not  affect  the  husband's 
right  to  personal  property  in  respect  to 
which  the  wife  dies  intestate. — Ibid. 

Where  a  husband  dies  without  having 
converted  to  his  own  use  the  personal  estate 
of  his  deceased  wife,  undisposed  of  by  her 
will,  her  administrator  holds  such  estate  in 
trust  to  pay  over  to  the  husband's  personal 
representatives,  after  pavment  of  the  wife's 
debts.— Ibid. 

Testatrix  devised  her  real  and  personal 
estate  to  her  husband  for  life,  directing  that 
after  his  death  the  realty  should  be  given 
to  such  one  of  her  nephews  and  nieces  as 
the  husband,  who  was  appointed  executor, 
might  designate;  but  the  latter  died  intes- 
tate without  exercising  such  power,  and 
the  administrator  de  bonis  non  of  the  wife's 
estate,  who  was  also  the  husband's  admin- 
istrator, filed  a  bill  for  construction  of  tes- 
tatrix's will.  HELD,  that  as  complainant 
had  no  interest  in  the  real  estate  in  either 
capacity,  title  thereto  could  not  be  adjudi- 
cated in  such  suit. — Ibid. 

4.  Common  Law  Rule,  as  Affected 
by  Statute. 

The  statutes  in  the  several  states  as  to 
the  property  of  married  women,  when  as 
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broad  as  the  Texas  statute  or  our  own,  have 
entirely  overthrown  the  common  law  rule 
of  the  merger  of  the  wife's  entity  and  estate, 
upon  marriage  in  the  husband. — Adoue  vs. 
Spencer,  17  Dick.  782. 

It  is  necessary,  under  these  statutes,  that 
a  wife  shall  take  from  her  husband  a  prom- 
issory note,  or  other  acknowledgment,  upon 
handing  him  money  of  her  separate  estate, 
to  be  able  to  establish  that  such  taking  by 
him  was  a  loan.  In  the  transaction  she 
will  be  considered  as  a  feme-sole,  and  as  if 
a  stranger  to  her  husband. — Ibid. 

Section  4  of  our  Married  Woman's  act 
makes  the  wages  and  earnings  of  a  married 
woman,  since  the  passage  of  the  act,  in  any 
employment  in  which  she  is  employed, 
separately  from  her  husband,  her  sole  and 
separate  property  as  though  she  were  a 
single  woman. — Turner  vs.  Davenport,  18 
Dick.  288. 

The  rule  of  the  common  law  that  a  hus- 
band, by  virtue  of  the  marital  contract,  was 
entitled  to  the  earnings  of  the  wife,  is  super- 
seded by  our  statute,  where  the  wife  con- 
tracts for  her  services  with  any  other  per- 
son than  her  husband,  and  wages  to  which 
she  is  entitled  under  such  a  contract  are 
her  separate  property  and  cannot,  as  against 
her  claim  therefor,  be  reduced  to  possession 
by  the  husband. — Ibid. 

Prior  to  the  act  of  1874,  the  earnings  of 
a  married  woman,  even  in  equity,  belonged 
to  her  husband,  unless,  by  some  clear  and 
distinct  act,  he  had  evidenced  an  intention 
to  hold  them  as  trustee  for  her  separate 
use. — Small  vs.  Pryor,  3  Rob.  606. 

5.  Liability  for  Executed  Contract   of 
Suretyship. 

An  assignment  of  an  equitable  interest 
in  land,  made  by  a  married  woman  to  secure 
another's  debt,  will  be  enforced  to  the  ex- 
tent of  subjecting  the  land  to  the  payment 
of  the  debt,  as  she  cannot  rescind  her  exe- 
cuted contract  of  suretyship. — Shipman  vs. 
Lord,  13  Dick.  381.fc  A..  15  Id.  484. 


VIII.  CONTRACTS  BETWEEN. 

1.  As  Against  Creditors. 

In  equity,  a  contract  between  husband 
and  wife  relating  to  the  wife's  separate 
estate  is  as  valid  against  the  husband's 
creditors  as  if  the  wife  were  a  feme-sole. — 
Arnold  vs.  Talcott,  10  Dick.  519. 

If  a  married  woman  bona-fide  employs 
her  husband  to  devise  and  perfect  mechani- 
cal inventions  for  her,  she  agreeing  to  pay 
all  the  expenses  to  be  incurred  and  also  to 
pay  him  a  salary  out  of  her  separate  estate. 


and  in  pursuance  thereof  the  patents  for 
his  inventions  are  issued  to  or  assigned  to 
the  wife,  the  patentsand  their  proceeds  are 
the  separate  property  of  the  wife  and  can- 
not in  equity  be  reached  by  the  creditors 
of  the  husband,  Taylor  vs.  Wands,  10 
Dick.  Ch.  Rep.  491,  reaffirmed.— Ibid. 

Where  a  husband  conveyed  lands  in  trust 
for  the  benefit  of  his  wife  and  children, 
creditors  of  the  wife  cannot  subject  such 
lands  to  the  payment  of  her  debts. — Stout 
vs.  Apgar,  3  Rob.  337. 

2.  For  Separation. 

While  separation  between  husband  and 
wife  in  pursuance  of  mutual  articles  of 
agreement  will  not  be  enforced  by  the 
decree  of  a  court  of  equity  because  against 
the  policy  of  our  laws,  yet  the  court  will  not 
suffer  a  husband  who  has  become  possessed 
of  the  property  of  his  wife  by  virtue  of  such 
agreement,  to  avail  himself  of  Ms  own 
wrong  in  order  to  free  himself  from  the  duty 
In  maintain  his  wife. — Buttlar  vs.  Buttlar, 
12  Dick.  645. 

In  a  suit  in  equity  brought  by  a  wife 
directly  against  her  husband  to  enforce  an 
agreement  providing  for  payments  of  money 
by  him  for  her  separate  support,  founded 
upon  a  valuable  consideration  passing  from 
the  wife  to  the  husband  (and  for  a  breach 
of  the  covenants  of  which  agreement  the 
wife,  but  for  her  coverture,  could  have 
enforced  her  remedy  at  law),  the  rules  of 
evidence  as  administered  in  a  court  of  law 
will  be  applied,  and  a  defence  which  would 
have  been  overruled  at  law  will  not  be 
entertained  in  equity. — Ibid. 

Payments  accruing  under  such  an  agree- 
ment will  be  decreed  in  equity  in  the  wife's 
behalf  not  only  on  the  general  ground  de- 
clared in  Aspinwall  vs.  Aspinwall,  4  Dick. 
Ch.  Rep.  302,  but  also  for  the  reason  that 
the  husband's  possession  of  the  property 
of  the  wife  for  the  purpose  of  her  support, 
fastens  upon  him  the  obligation  of  main- 
taining her. — Ibid. 

The  agreement  in  this  case  construed  to 
require  the  husband  to  satisfy  out  of  the 
income  of  his  business  and  property  any 
deficiency  of  the  rents  collected  by  him 
from  his  wife's  property  to  meet  his  agreed 
monthly  payments  to  her. — Ibid. 

The  husband's  offer  to  resume  marital 
relations  with  his  wife,  set  up  by  his  an- 
swer, is  not  legally  established  when  it 
rests  alone  upon  his  uncorroborated  testi- 
mony to  the  effect  that  he  made  no  offer 
to  her  personally,  but  sent  his  friends  to 
make  such  offer;  nor  can  such  offer,  even 
if  made  bona-fide  and  proved  to  have  been 
duly  communicated  to  her,  defeat  her  right 
to  recover  in  this  suit  the  arrears  of  pay- 
ments due  her  under  the  agreement  in 
question,  nor  while  the  husband  retains  the 
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exclusive    use    and    control    of    the    wife's 
property  transferred  to  him  by  it. — Ibid. 

3.  Enforcement. 

Equity  is  the  proper  form  in  which  to 
enforce  contracts  between  husband  and 
wife. — Bishop  vs.  Bourgeois,  13  Dick.  417. 

Provision  in  agreement  for  separation 
that  the  husband  would  pay  the  wife  $6 
per  week  for  maintenance  and  support  can- 
not be  avoided  merely  because  of  subse- 
quent financial  troubles  of  the  husband. — 
Vandegrift  vs.  Vandegrift,  18  Dick.  124. 

The  last  clause  of  section  14  of  the  Mar- 
ried Woman's  act  of  March  27th,  1874  (Gen. 
Stat.,  p.  2015),  declaring  that  nothing  in 
the  act  should  "enable  husband  and  wife 
to  contract  with  or  to  sue  each  other  ex- 
cept as  heretofore,"  is  not  repealed  by  the 
amendatory  act  of  June  13th,  1895,  (Gen. 
Stat.,  p.  2017).— Turner  vs.  Davenport,  18 
Dick.  288. 

4.  Sufficiency  of  Evidence. 

Evidence  examined  and  held  insufficient 
to  show  a  contract  between  a  husband  and 
wife  whereby  she  was  to  take  stock  in  a 
corporation  of  which  he  was  an  officer,  in 
part  payment  for  land  which  she  had  sold 
to  the  corporation  through  him  as  its  agent. 
- — Harter  vs.  Capital  City  Brewing  Co.,  19 
Dick.  155.     -4.  21  Id.  432. 

5.  Interest  on  Deposits. 

Where  a  wife  lets  her  husband  have 
money  to  continue  as  a  deposit  to  aid  him 
in  carrying  on  his  business,  and  with  profits 
therefrom  he  buys  valuable  real  estate,  and 
has  it  conveyed  to  them  as  tenants  by  the 
entirety,  with  the  right  of  survivorship,  she 
should  not,  on  his  death,  be  allowed  inter- 
est on  the  deposit  prior  to  his  death. — 
Collins  vs.  Babbitt,  1  Rob.  165. 

Where  the  husband  received  the  rent  of 
property   owned  by   him   and   his   wife  as 


tenants  by  the  entirety,  declaring  that 
when  they  amounted  to  $5,000  he  would 
have  it  applied  on  the  mortgage  on  the 
property,  she,  surviving  him,  is  entitled  to 
have  the  amount  so  accumulated  applied 
as  she  shall  direct. — Ibid. 

Where  the  husband  receives  the  rents  of 
property  owned  by  him  and  his  wife  as  ten- 
ants by  the  entirety,  and  holds  the  money 
for  the  declared  purpose  of  applying  it, 
when  it  amounts  to  §5,000,  on  the  mort- 
gage on  the  property,  she  is  not  entitled  to 
interest  thereon  from  his  estate  on  his  death. 
—Ibid. 


IX.  STATUTE  OF  LIMITATIONS. 

The  statute  of  limitations  does  not  apply 
as  between  husband  and  wife. — Collins  vs. 
Babbitt,  1  Rob.  165. 


X.  TENURE  TO  LANDS. 

Husband  and  wife  ordinarily  hold  a  chose 
in  action,  made  to  them  jointly  during  cov- 
erture, as  tenants  in  common  and  not  as 
joint  tenants. — Aubry  vs.  Schneider,  3  Rob. 
629. 


XI.  POWER  OF  WIFE  TO  DEVISE. 

The  will  of  a  married  woman,  who,  under 
our  statute,  has  power  to  dispose  of  her 
personal  property  absolutely,  even  as  against 
her  husband,  which  devises  and  bequeaths 
all  her  estate,  real  and  personal,  to  another, 
subject  to  the  legal  rights  of  her  husband, 
if  he  survives  her,  and  which  appoints  an- 
other then  her  husband  as  executor,  does 
not  give  to  the  husband,  in  the  case  of  his 
survival,  any  right  to  the  personalty  so 
bequeathed,  as  such  a  right  is  purely  equit- 
able and  is  not  one  of  his  legal  rights  in  his 
wife's  estate.— In  re  Folwell,  2  Rob.  728. 


ILLEGITIMATE  CHILDREN. 

See  Bastardy. 


INADEQUACY  OF  PRICE. 

See  Creditors  Bills;   Fraudulent  Con= 

veyances;   Specific  Performance; 

Sales. 


EVCOME. 

Cross  Reference.    Annuity. 

A  bequest  of  personal  property  to  execu- 
tors in  trust  to  pay  the  income  thereof  to 
L.  during  his  life,  gives  to  L.  a  vested  right 
in  such  income,  and  he  may  assign  the  same 
to  M.j  who  may  maintain  an  action  there- 
for against  the  executors,  at  the  period  or 
periods  fixed  by  the  will  for  the  payments 
to  L.,  if  at  such  times  there  be  funds  in  the 
executors'  hands  due  to  L. — -McCrea  vs. 
Yule.  39  Vr.  465. 
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Under  the  supplement  of  March  22d,  1901, 
to  the  act  respecting  executions  (Pamph. 
L.,  p.  372,  sec.  3),  salary  paid  to  the  judg- 
ment debtor  for  his  personal  services  is 
"income,"  out  of  which  he  may  be  required 
to  make  payments  on  account  of  an  un- 
satisfied judgment. — White  vs.  Koehler,  41 
Vr.  526. 

A  trustee  of  a  fund  made  an  unauthorized 
investment  of  a  portion  of  it,  which  his 
successor  recovered,  with  interest,  from  his 
executors.  The  original  trustee  also  made 
an  unauthorized  loan  of  a  part  of  the  fund, 
at  their  request,  to  the  life  tenants  entitled 
to  the  income.  The  deed  of  settlement  pro- 
vided that  the  life  tenants  should  have  no 
power  to  encumber  or  anticipate  income. 
HELD,  that  the  application  of  the  interest 
recovered  from  the  executors  of  the  original 
trustee  to  the  payment  of  the  debt  of  the 
life  tenants  did  not  amount  to  an  anticipa- 
tion of  the  income,  but  was  proper. — Fur- 
niss  vs.  Leupp,  1  Rob.  159. 


INDEMNITY. 

See  Banks  and  Banking;  Bonds;  Con= 
tracts;  Frauds  and  Perjuries;  Hus= 
band  and  Wife;  Surety. 


INDEPENDENT  CONTRACTOR. 

A.  contracted  with  B.  to  put  in  a  meter 
to  measure  the  electricity  used  by  him  in 
his  house.  B.  sub-contracted  the  work  to 
C,  who  exercised  an  independent  emplov- 
ment.     HELD  — 

1.  That  B.,  by  force  of  the  contract  with 
A.,  is  liable  to  A.  for  damages  resulting  to 
him  from  the  negligence  of  C.  in  doing  the 
work. 

?..  That  if  B.  himself  had  done  the  work 
negligently,  other  persons  injured  thereby 
could  maintain  an  action  of  tort  against  B. 
for  his  negligence,  although  they  could  not 
base  their  action  upon  the  contract  to 
which  they  were  not  a  party. 

3.  As  between  B.  and  C,  the  latter  exer- 
cised an  independent  employment,  and  that 
gave  B.  the  same  immunity  against  an 
action  by  others  than  A.  for  the  negligence 
of  O,  that  A.  would  have  if  sued  for  the 
negligence  of  B.  or  C. — Schutte  vs.  United 
Electric  Co.,  39  Vr.  435. 


INDICTMENT. 

See  Criminal  Law  and  Procedure. 


INFANTS. 

I.  PROTECTION  OF. 

1.  While  Employed. 

2.  While  Trespassing. 

3.  Non  Sui  Juris. 

4.  Sui  Juris. 

II.  DEFENCE  OF  INFANCY  TO  AC- 
TIONS. 

III.  COMPETENCY  AS  WITNESS. 


IV. 


JURISDICTION  OF  COURTS 
OVER. 


Cross  References.  Adoption;  After= 
born  Children;  Bastardy;  Custody 
of  Children;  Distribution;  Quar= 
dians;  Habeas  Corpus;  Negligence; 
Posthumous  Child. 


I.  PROTECTION  OF. 
I.  While  Employed. 

When  an  employer  clearly  and  explicitly 
forbids  his  employe  to  do  a  certain  act 
around  or  in  connection  with  the  machine 
on  which  the  employe  is  working,  and  the 
employe,  while  violating  such  prohibition 
and  as  a  result  of  such  violation,  received 
an  injury,  the  employer  is  not  liable  there- 
for.—Card  vs.  Wilkins,  32  Vr.  296. 

This  rule  applies  as  well  to  minor  as  adult 
employes. — Ibid. 

Where  a  minor  servant  is  employed  at 
dangerous  work,  the  risks  and  hazards  of 
which  are  not,  by  reason  of  his  youth  and 
inexperience,  so  obvious  that  he  can  fully 
appreciate  them,  it  is  the  duty  of  the  master 
to  explain  to  such  servant  the  dangers  of 
the  service,  and  to  instruct  him  how  to 
avoid  them. — Addicks  vs.  Christoph,  33  Vr. 
786. 

When  a  duty  thus  devolves  upon  the 
master  to  explain  to  his  minor  servant  the 
hazards  of  the  service,  and  to  instruct  him 
how  to  avoid  them,  such  duty  cannot  be 
delegated,  and  where  the  master  has  en- 
trusted that  duty  to  a  foreman,  he  cannot 
escape  the  responsibility  of  failure  to  perform 
it,  on  the  ground  that  such  foreman  was 
a  fellow  servant. — Ibid. 

Where  the  master,  under  such  circum- 
stances, neglects  such  duties  to  instruct  his 
minor  servant  and  to  warn  him  of  the  dan- 
gers of  the  service,  or  gives  him  improper 
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instructions,  the-  master  will  be  responsible 
for  an  injury  resulting  from  his  neglect. — 
Ibid. 

Where  the  master  is  required  by  his  duty, 
to  thus  instruct  his  minor  servant,  and  warn 
him  against  danger,  he  must  put  his  warn- 
ing in  such  plain  language  as  to  be  sure 
that  the  young  servant  understands  and 
appreciates  the  danger. — Ibid. 

Under  the  circumstances  of  this  case,  the 
refusal  of  the  trial  judge  to  non-suit  the  plain- 
tiff, or  to  direct  a  verdict  for  the  defendants, 
was  sustained,  and  the  questions  raised  by 
the  evidence  were  held  to  have  been  prop- 
erly submitted  to  the  jury. — Ibid. 

An  employe,  although  a  minor,  in  accept- 
ing service,  assumes  the  risk  of  such  dangers 
connected  with  his  employment  as  are  ob- 
vious to  him,  and  cannot  hold  his  employer 
responsible  for  injuries  resulting  therefrom, 
notwithstanding  the  latter  has  failed  to 
point  out  such  dangers  to  him. — Hesse  vs. 
National  Casket  Co.,  37  Vr.  652. 

Minor  employees  assume  the  risk  of  those 
dangers  attendant  upon  their  work  which 
are  obvious  to  them. — Bender  vs.  N.  Y. 
Glucose  Co.,  43  Vr.  218. 

2.  While  Trespassing. 

A  railroad  company  which  maintains  a 
turntable  upon  its  own  land  is  not  liable 
for  an  injury  to  a  child  who  comes  upon  the 
land  and  receives  the  injury  by  playing 
with  the  turntable  without  any  invitation, 
express  or  implied. — Turess  vs.  New  York, 
Susquehanna  and  Western  Railroad  Co., 
32  Vr.  314. 

An  invitation  to  a  child  will  not  be  im- 
plied from  the  fact  that  the  turntable,  ob- 
viously designed  for  another  purpose  furn- 
ishes a  place  for  play  which  is  attractive 
to  children. — Ibid. 

A  land  owner  is  ordinarily  under  no  obli- 
gation to  a  mere  licensee  or  to  a  trespasser 
to  keep  his  premises  in  a  safe  condition,  and 
the  fact  thai  the  licensee  or  the  trespasser 
is  an  infant  of  tender  years  affords  no  reason 
for  modifying  this  rule,  and  charging  the 
land  owner  with  a  duty  which  does  not 
otherwise  exist. — Delaware,  Lackawanna  it 
Western  Railroad  Co.  vs.  Reich,  32  Vr.  G35. 

When  an  owner  of  lands  erects  upon  his 
premises  for  their  more  beneficial  user,  a 
structure  which  happens  to  be  attractive 
to  children,  he  does  not,  by  such  action, 
extend  an  invitation  to  children  to  enter 
thereon. — Ibid. 

That  a  child  two  years 'and  three  months 
old,  to  whom  contributory  negligence  can- 
not be  imputed,  was  suffered  to  roam  un- 
attended in  the  public  streets,  cannot  relieve 
a  traction  company  from  liability  for  its 
negligence  in  the  management  of  its  car, 


resulting  in  the  child's  death. — Traction 
Company  vs.  Heitman's  Administrator,  32 
Vr.  682. 

3.  Non  Sui  Juris. 

A  child,  about  two  years  and  nine  months 
old,  attempted  to  cross  a  public  street  in 
which  a  line  of  trolley  cars  was  operated. 
There  was  a  car  then  coming  towards  the 
child.  From  the  evidence  the  jury  could 
infer  that,  although  its  power  was  off,  the 
car  was  running  at  great  speed,  occasioned 
by  a  down  grade  and  its  very  crowded  con- 
dition, and  that  when  the  motorman  saw 
the  child  start  to  cross  he  did  not  apply 
the  brakes  or  attempt  to  retard  the  speed 
of  the  car  until  the  child  fell  upon  the  track. 
It  was  run  over  before  the  car  stopped. — 
Murray  vs.  Paterson  Railway  Co.,  32  Vr. 
301. 

The  trial  judge  was  requested  to  charge 
that,  in  regulating  the  speed  of  the  car,  the 
motorman  was  not  bound  to  allow  for  the 
possibility  that  a  child  of  that  age  might 
undertake  to  cross  and  fall  upon  the  track 
so  as  to  be  unable  to  get  off  before  being 
run  over.  The  request  was  given  with  the 
qualification  that  the  rate  of  speed  of  the 
car  was  otherwise  reasonable. — Ibid. 

By  this  qualification  and  by  other  parts 
of  the  charge  it  appears  that  the  case  was 
tried  on  the  theory  that,  if  the  car  was  run 
at  reasonable  speed,  the  motorman  was  not 
bound  to  take  into  consideration  the  possi- 
bility of  the  fall  of  a  child  of  that  age  in 
crossing,  while,  if  running  at  an  unreason- 
able rate  of  speed,  he  was  bound  to  that 
duty. — Ibid. 

Upon  the  charge  the  verdict  must  be 
taken  to  have  determined  that  the  car  was 
run  at  an  unreasonable  rate  of  speed,  and 
that  the  liability  of  the  defendant  was  thus 
made  out.  HELD,  that  defendant  has  no 
ground  of  complaint  thereon.  But  in  de- 
claring tliis  conclusion  it  is  not  intended  to 
indicate  an  opinion  that  a  motorman,  run- 
ning Ins  car  in  a  public  street,  is  not  bound 
to  consider  the  apparent  condition  of  per- 
sons,  attempting  to  cross  the  street,  and, 
if  they  appear  to  be  infants  of  tender  age, 
or  crippled,  decrepit  or  drunken  persons, 
to  regulate  the  speed  of  the  car  as  reason- 
able prudence  would  require,  considering 
their  right  to  cross  the  street,  and  such 
risks  as  might  naturally  result  from  their 
apparent  condition. — Ibid. 

The  capacity  of  a  child  between  four  and 
five  years  of  age  to  care  for  its  own  safety 
is  a  question  for  the  jury  and  not  for  the 
court. — Markey  vs.  Consolidated  Traction 
Co.,  36  Vr.  82."    A.  Id.  6S2. 

A  child  who,  by  reason  of  its  mental 
capacity,  is  non  sui  juris,  is  not  to  be 
charged  with  the  negligence  of  the  person 
in  whose  custody  it  is. — Ibid. 
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Defence  of  Infancy  to  Actions. — Competency  as  Witness. — Jurisdiction  of  Court-  over. 


The  starting  of  a  trolley  car  before  an 
infant  passenger,  who  is  in  her  mother's 
care  has  been  seated,  is  not,  in  itself,  a 
negligent  act. — Herbick  vs.  North  Jersey 
Streel  Railway  Co.,  36  Vr.  381,  See  38  Id. 
574. 

4.  Sui  Juris. 

The  rule  of  duty  which  requires  the  ordin- 
ary traveler,  in  crossing  a  street  railway,  to 
use  his  powers  of  observation  to  discover 
approaching  vehicles,  and  his  judgment  how 
and  when  to  cross  without  collision,  is  also 
binding  upon  a  child  who  is  sui  juris. — 
Fitzhenry  vs.  Consolidated  Traction  Co., 
35  Vr.  074. 

In  the  present  case  the  plaintiff  was  a 
girl  of  nine  years  of  age,  who  was  in  the 
act  of  crossing  a  trolley  track  in  a  city 
street  and  was  injured  by  collision  with  an 
approaching  car.  Under  the  circumstances 
as  developed  by  the  plaintiff's  evidence  at 
the  trial,  a  non-suit  was  granted.  On  error, 
HELD,  that  the  non-suit  should  be  sus- 
tained on  the  ground  of  contributory  negli- 
gence.— Ibid. 


II.  DEFENCE  OF  INFANCY  TO 
ACTIONS. 

In  an  action  quare  clausum  fregit,  by 
tenants  in  common  in  possession,  a  special 
plea  that  one  of  the  plaintiffs  was,  before 
and  at  the  commencement  of  the  suit,  an  in- 
fant under  the  age  of  twenty-one  years,  and 
has  declared  by  attorney  instead  of  by 
guardian  or  next  friend,  duly  appointed  by 
the  court,  is  a  dilatory  plea  and  is  not  good 
as  against  a  motion  to  strike  it  out,  unless 
an  affidavit  be  filed  therewith  proving  the 
truth  thereof,  or  some  probable  cause  be 
shown  to  induce  the  court  to  believe  that 
the  matter  of  the  plea  set  forth  is  true  ac- 
cording  to  the  provisions  of  section  115  of 
the  Practice  act,  (Gen.  Stat.,  p.  2552).— 
Mayhew  vs.  Ford.  32  Vr.  532. 


III.    COMPETENCY    AS    WITNESS. 

Whether  a  child  is  of  proper  age  and 
competent  to  testify  is  a  matter  for  inquiry 
by  the  court,  and  rests  largely  in  the  dis- 
cretion of  the  trial  judge,  and  if  there  be 
evidence  from  which  the  trial  judge  may 
find  capacity,  the  exercise  of  judicial  dis- 
cretion should  not  be  disturbed. — State  vs. 
Cracker,  36  Vr.  410. 

A  boy  of  twelve  years  of  age,  who  says 
that  he  attends  Sunday  school  and  that 
not  to  tell  the  truth  is  a  sin,  and  that  if 
ho  docs  not  tell  the  truth  he  will  be  pul  in 
the  reform  school;  and  who  in  answer  to 


the  question:  "Do  you  expect  to  live  for- 
ever?" says,  "No,  sir;"  and  in  answer  to 
the  question:  "After  you  have  done  living, 
what  becomes  of  you?"  says,  "Then  I  shall 
go  to  heaven;"  and  in  answer  to  the  ques- 
tion: "Suppose  you  have  not  been  entirely 
good,  what  becomes  of  you  then?"  says, 
"Then  I  shall  go  to  hell;"  expresses  what 
is  usually  considered  orthodoxy  and  has 
a  comprehensive  idea  of  the  rewards  and 
punishments  incident  to  honest  and  dishon- 
est living,  and  was  rightly  admitted  to 
testify. — Ibid. 

The  law  fixes  no  precise  age  within  which 
children  are  absolutely  excluded  from  giv- 
ing evidence. — State  vs.  Tolla,  43  Vr.  515. 


IV. 


JURISDICTION  OF  COURTS 
OVER. 


The  subject  of  the  jurisdiction  of  chan- 
cery and  the  orphans  courts  over  the  estates 
of  infants  and  the  appointment  of  guardians 
therefor,  and  their  powers  in  the  premises, 
reviewed. — In  re  Barry,  16  Dick.  135. 

The  court  of  chancery  will  not  exercise 
jurdiction  to  direct  in  advance  the  expendi- 
ture of  the  principal  of  the  infant's  possible 
estate  for  his  maintenance,  but  will  leave 
the  question  of  the  necessity  of  expendi- 
ture to  the  judgment  of  the  guardian,  sub- 
ject to  the  supervision  of  the  orphans  court 
on  the  settlement  of  the  accounts. — Ibid. 


INFORMATION. 


Equity  has  jurisdiction  of  an  information 
by  the  state  to  annul  a  lease  of  its  lands 
under  water  on  the  ground  that  the  lessee 
was  not  the  owner  of  the  shore  front,  but, 
with  knowledge  of  the  facts,  had  suppressed 
them,  and  that  the  lease  was  conditioned 
to  be  void  if  he  was  not  such  owner. — 
Attorney-General  vs.  Morris  &  Cummings 
Dredging  Co.,  19  Dick.  555. 

Where  one,  at  the  time  of  receiving  a 
lease  from  the  state  of  its  land  under  water, 
was  the  owner  of  the  shore,  and  so  entitled 
to  the  lease,  the  state  cannot  avoid  it  be- 
cause another  afterwards  acquired  title  by 
adverse  possession  to  the  shore. — Ibid. 

Where  one  selling  land  reserves  a  strip 
along  the  shore,  above  winch  ordinary  high 
water  does  not  come,  his  right,  as  against 
Ins  vendee,  to  a  lease  from  the  state  of  the 
land  under  water  is  not  lost  by  the  ordin- 
ary high  water  line  rising  above  such  strip. 
—Ibid. 

Evidence  in  an  action  by  the  state  to 
annul  a  lease  of  lands  under  water  on  the 
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ground  that  defendant  was  not  the  owner 
of  the  shore  front.  HELD,  to{show  that 
he  was  such  owner. — Ibid. 

Where  the  state  makes  a  lease  of  lands 
under  water,  conditioned  to  be  void^if  the 
lessee  is  not  the  owner  of  the  shore  front, 
it  may  be  avoided,  he  not  being  such  owner, 
though,  by  his  deed  of  the  shore  front,  he 
had  reserved  the  water  rights,  even  if  he 
is  entitled  to  obtain  a  lease  of  such  lands 
as  against  his  vendee. — Ibid. 


INJUNCTIONS. 

I.  FOR  WHAT  ISSUED. 

1.  Corporate  Affairs. 

2.  Construction  of  Railroad. 

3.  Enjoin  Action  at  Law. 

4.  Infringement  of  Name,  Trade= 
mark  and  Secrets. 

5.  To  Stay  Waste. 

6.  Release  of  Security. 

7.  Delivery  of  Deed. 

8.  Construction  of  Street  Rail= 
way. 

9.  Municipal  Procedure. 

10.  Abate  Nuisances. 

1 1 .  Strikes. 

12.  To  Enforce  Covenants. 

13.  Sale  of  Property. 

14.  Divorce  Suit. 

15.  Enjoymentf of •  Easement. 

16.  Fruits  of  Fraud. 

17.  Removal  of  Soil. 

18.  Construction  of  Bridges. 

19.  Laying  of  Pipes. 

20.  Changing  Status  of  Subject 
Matter. 

21.  Excessive    Price    of    Public 
Corporation. 

22.  Removal  of  Railway  Station. 

23.  Prevent  Overflow  of  Banked 
Meadow  Lands. 

24.  Prevent  Use  of  Trading 
Stamps  by  Competitor. 

25.  Trespassing  on  Tidal    Game 
Preserve. 


II.  UNDER    WHAT    CIRCUMSTAN- 
CES ISSUED. 

1.  Trivial. 

2.  Clear  Title  of  Applicant. 

3.  Former  Injunction  Pending. 

4.  Oppression  of  Defendant. 

5.  Where  Indictment  Will  Lie. 

6.  Adequate  Remedy  at  Law. 

7.  Exhaustion  of  Other  Remedy. 

8.  Irreparable  Injury. 

III.  VACATION  OR 

IV.  PRACTICE. 

1.  Preliminary  Injunction. 

2.  On  Information  by  Attorneys 
General. 

3.  On  Motion  to  Dismiss  Bill. 

4.  Answer. 

5.  Bill. 

6.  On    Restraining    Judgment. 

7.  Costs. 

8.  When  Issued  Against  Com= 
plainant  as  Well  as  Against 
Defendant. 

V,  PARTIES. 

VI.  CONFLICT    OF     JURISDICTION 
BETWEEN  CHANCERY  AND 
FEDERAL  COURT. 


I.  FOR  WHAT  ISSUED. 
1.  Corporate  Affairs. 

A  court  of  equity  does  not  possess  the 
power  to  restrain  a  corporation,  organized 
under  the  forms  of  law,  from  performing 
acts  within  its  corporate  power  merely  be- 
cause some  of  the  steps  taken  in  organizing 
the  company  may  have  been  irregular,  or 
because  the  purpose  of  the  incorporators 
may  have  been  to  establish  a  monopoly. — 
Attornev-General  vs.  American  Tobacco  Co., 
10  Dick!  352.     A.  11  Id.  847. 

Under  these  conditions  quo  warranto  is 
the  appropriate  procedure  to  challenge  the 
right  of  the  corporation  to  exercise  its 
franchises. — Ibid. 

A    decree    restraining    the    officers    and 
agents  of  a  corporation  from  executing  cor- 
porate acts  is  the  same  as  a  decree  enjoinin 
the  corporation  itself. — Ibid. 
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At  a  suit  of  a  member  of  a  mutual  insur- 
ance company,  a  preliminary  injunction 
may  be  awarded  to  restrain  the  directors 
from  changing  the  company  into  a  joint 
Stock  company  when  the  company  itself 
has  not  taken  the  proceedings  prescribed  by 
the  Insurance  Companies  act. — Schwarz- 
waelder  vs.  German  Insurance  Company, 
14  Dick.  589. 


Complainant  and  the  administrator  of 
his  deceased  partner  organized  a  corpora- 
tion to  continue  the  partnership  business 
under  the  partnership  name,  and  agreed 
that  complainant  should  have  an  option  of 
purchasing  certain  preferred  stock  on  or 
before  January  1st,  1901,  and  that  such 
stock  could  be  transferred  on  consent  of 
both  parties.  The  administrator,  with  con- 
sent of  complainant,  transferred  the  stock 
to  defendant,  subject  to  complainant's 
option  to  purchase  it.  The  directors  of 
the  corporation  called  a  meeting  to 
change  the  name  of  the  corporation, 
and  complainant  filed  a  bill  to  restrain  de- 
fendant from  voting  such  preferred  stock, 
on  the  ground  that  the  change  of  name  was 
being  made  to  affect  the  value  of  the  stock 
and  prevent  him  from  exercising  his  option. 
HELD,  that  complainant  was  not  entitled 
to  an  injunction,  since  he  could  protect  his 
interest  by  exercising  his  option  to  purchase. 
— Clowes  vs.  Miller,  15  Dick.  179. 

In  such  a  case  complainant  was  entitled 
to  an  injunction  to  restrain  defendant  from 
directing  the  vote  of  the  stock,  since  by  its 
transfer  to  defendant  the  absolute  right  to 
vote  it  passed  to  the  trustee. — Ibid. 

Where  a  corporation  is  engaged  in  com- 
petition with  a  rival  corporation,  and  there 
is  nothing  to  show  bad  faith  or  palpably 
bad  judgment  on  the  part  of  its  directors, 
a  court  of  equity,  at  the  suit  of  a  stockholder, 
will  not  enjoin  it  from  selling  its  products 
for  less  than  the  cost  thereof,  since  it  is  a 
question  for  the  corporation,  and  not  for 
the  courts. — Trimble  vs.  American  Sugar 
Refining  Co.,  16  Dick.  340. 

Revision  of  1896  (Pamph.  L.,  1896,  p. 
293,  sec.  49)  provides  that  any  corporation 
formed  under  the  act  may  purchase  prop- 
erty and  issue  stock  to  the  amount  of  the 
value  of  the  property,  and,  in  the  absence 
of  actual  fraud,  the  judgment  of  the  direc- 
tors as  to  the  value  of  the  property 
purchased  shall  be  conclusive.  A  cor- 
poration capitalized  for  $fi5,000,000  issued 
stock  to  the  amount  of  $54,S00,000,  which 
was  fully  paid.  It  had  earned  eight  per 
cent,  on  the  par  value  of  the  stock, 
and  proposed  to  increase  its  capital  to 
$100,000,000  and  to  issue  $45,200,000  of 
stock  for  property  of  a  competing  com- 
pany, the  owners  of  which  were  to  put  in 
$12,000,000  in  cash.  There  was  evidence 
that  the  property  was  not  worth  over 
$10  000,000,    but    when    the    arrangement 


became  known,  defendants'  common  stock 
rose  from  forty-one  to  sixty-three,  and  the 
preferred  from  ninety-one  to  ninety-nine  and 
one-half.  The  business  of  the  company 
sought  to  be  amalgamated  was  prosperous, 
and  the  company  possessed  a  world-wide 
and  valuable  reputation.  HELD,  that  the 
consolidation  would  not  be  enjoined  at  the 
suit  of  a  stockholder,  since  the  evidence  did 
not  show  that  there  was  conscious  over- 
valuation of  the  property  by  the  directors 
of  the  smelting  company. — Donald  vs. 
American  Smelting  and  Refining  Co.,  16 
Dick.  458.     See  17  Id.  729.  J 


A  stockholder  cannot  enjoin  a  corporation, 
which  is  engaged  in  refining  and  selling 
sugar,  from  selling  its  product  below  cost, 
on  the  ground  that  it  is  doing  so  for  the 
purpose  of  forcing  a  rival  concern  into  an 
unlawful  combination,  since  neither  of  the 
corporations  has  a  natural  monopoly,  and 
the  public  cannot  object  to  their  acting  in 
combination. — Trimble  vs.  American  Sugar 
Refining  Co.,  16  Dick.  340. 


A  stockholder  in  a  mining  corporation 
sought  to  restrain  the  company  from  pur- 
chasing the  stock  of  two  other  companies 
located  in  the  same  district,  averring  that 
the  price  at  which  the  stock  of  such  com- 
panies was  to  be  absorbed  was  grossly 
excessive ;  that  the  companies  were  engaged 
in  numerous  and  heavy  litigations  involving 
many  millions  of  dollars;  that  some  of  the 
officers  and  directors  in  defendant  company 
were  largely  interested  in  the  other  com- 
panies. Affidavits  were  presented  by  com- 
plainant as  to  the  value  of  the  stock  of  such 
companies,  to  show  the  excessiveness  of 
the  price  to  be  paid  for  the  stock ;  but  such 
affidavits  gave  no  lists  of  the  properties 
owned  by  either  of  the  companies,  or  any 
estimates  of  the  amount  of  ores  therein. 
Defendant  company  presented  affidavits 
showing  that  the  properties  were  especially 
valuable  to  it,  and  that  the  stocks  of  such 
companies  had  a  market  value  greater  than 
that  at  which  it  was  alleged  they  were  to 
be  purchased,  and  the  companies  paid  regu- 
lar dividends.  The  directors  alleged  to  be 
interested  in  the  companies  were  without 
power  to  purchase  the  stock  without  the 
consent  of  the  stockholders  in  defendant 
company.  Complainant  owned  a  small 
fraction  of  the  stock  of  the  company,  and 
the  majority  of  the  stockholders  did  not 
object  to  the  proposed  purchase.  HELD, 
that  an  injunction  to  restrain  the  proposed 
purchase  should  be  denied. — Geer  vs.  Amal- 
gamated Copper  Co.,  16  Dick.  364. 

The  Prudential  Insurance  Company,  ex- 
isting under  special  charter  (Pamph.  L., 
1873,  p.  1419,  sec.  8),  is  within  the  opera- 
tion of  Pamph.  L.,  1896,  p.  129,  substan- 
tially reenacted  by  Pamph.  L.,  1902,  p. 
415),  enumerating  the  investments  which 
"any  insurance  company  existing  by  virtue 
of  the  laws  of  this  state,  created  by  special 
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charter  or  otherwise,"  may  make. — Robo- 
tham  vs.  Prudential  Insurance  Co.,  19  Dick. 
673. 

Pamph.  L.,  1890,  p.  129,  substantially 
reenacted  by  Pamph.  L.,  1902,  p.  415, 
providing  that  insurance  companies  shall 
nut  purchase  stock  of  any  company"  which 
has  not  regularly  paid  dividends  for  the 
five  years  preceding  the  time  of  such  pur- 
chase,"  does  not  limit  such  companies  to 
the  purchase  of  stock  which  has  paid  divi- 
dends for  the  five  years  preceding,  but  to 
the  purchase  of  stuck  of  a  company  which 
has  paid  dividends  during  such  period  of 
time. — Ibid. 

Such  statute  does  not  permit  such  com- 
panies to  subscribe  for  new  stock  of  other 
corporations,  but  confines  their  investments 
to  such  stock  or  obligations  as  may  be 
bought  on  the  market,  commonly  known 
as  "investment  securities." — Ibid. 

An  expenditure  by  the  directors  of  an 
insurance  company  of  over  88,000,000  in 
order  to  acquire  a  majority  of  the  stock  of 
a  trust  company  by  paying  for  such  stock 
at  more  than  twice  its  book  value,  the  in- 
come of  which,  from  the  present  rate  of 
dividends,  will  be  less  than  two  per  cent. 
per  annum,  to  carry  out  a  scheme  of  cor- 
porate control  which  they  deem  advanta- 
geous to  the  company,  cannot  be  consid- 
ered ;i ii  investment,  within  the  meaning  of 
Pamph.  L„  1896,  p.  129,  substantially 
reenacted  by  Pamph.  L„  1902,  p.  415, 
which  provides  that  an  insurance  company, 
"for  the  purpose  of  investing"  its  funds, 
may  purchase  and  hold,  as  collateral  security 
or  otherwise,  the  stock  of  certain  other  cor- 
porations.— Ibid. 

The  mere  fact  that  an  insurance  com- 
pany, having  power  to  invest  its  funds  in 
the  stock  of  other  corporations,  would,  by 
the  purchase  of  certain  stock  of  another 
corporation,  acquire  a  controlling  interest 
therein,  would  not  make  such  acquisition 
unlawful  if  made  in  good  faith  for  the  pur- 
pose of  an  investment. — Ibid. 

Section  51  of  the  Corporation  act,  as  re- 
vised in  1896,  provides  that  any  corpora- 
tion may  purchase  shares  of  stock  and  evi- 
dences of  indebtedness  of  any  other  corpor- 
ation. Section  2  provides  that  every  cor- 
poration shall  possess  the  powers  contained 
in  the  act,  "so  far  as  the  same  are  necessary 
or  convenient  to  the  attainment  of  the  ob- 
jects set  forth"  in  its  charter.  HELD, 
thai  section  51  did  not  repeal  the  limita- 
tions on  the  power  of  an  insurance  com- 
pany as  to  the  investment  of  its  funds  con- 
tained in  its  charter  and  Pamph.  L.,  1896, 
p.  129,  relating  to  insurance  companies 
"created  by  special  charter  or  otherwise;" 
it  having  been  the  continuous  policy  of  the 
legislature  to  treat  the  subject  of  the  in- 
vestment of  the  funds  of  insurance  com- 
panies in  a  distinct  and  special  statute,  as 
evidenced  by  the  substantial    reenactment 


in  1902  (Pamph.  L.,  1902,  p.  415)  of  Pamph. 
L.,  1896,  p.  129,  as  set  forth  above.— Ibid. 

A  plan  by  the  directors  of  an  insurance 
company  to  exchange  majority  holdings  of 
Stock  with  a  trust  company,  involving  an 
expenditure  of  over  $8,000,000,  in  order 
that  they  and  those  whom  they  select  from 
time  to  time  may  forever  dominate  the  ap- 
pointment of  the  directors  of  each  corpora- 
tion is,  as  a  whole,  ultra  vires. — Ibid. 

The  establishment  of  such  a  syndicate 
for  perpetual  control  would  be  a  direct  in- 
tentional injury  to  minority  stockholders 
of  the  insurance  company,  as  it  would  sever 
the  beneficial  interest  £rom  the  voting  power 
of  their  stock,  and  injure  its  market  value 
by  stripping  from  it  all  value  derived  from 
its  voting  power. — Ibid. 

The  fact  that  scheme  might  prove  abor- 
tive and  give  dissenting  stockholders  the 
right  to  maintain  a  suit  in  equity  for  re- 
dress, is  no  reason  for  withholding  an  in- 
junction on  their  behalf  to  prevent  its  con- 
summation.— Ibid. 

The  presence  of  a  director  or  directors  on 
both  sides  of  a  transaction  between  two 
corporations  does  not  give  a  dissenting 
stockholder  an  arbitrary  right  to  an  injunc- 
tion, but  may  give  him  a  most  ample  right 
to  subject  the  transaction  to  the  scrutiny 
of  the  court  and  may  cast  on  the  corpora- 
tions or  directors  concerned  the  burden  of 
disclosing  and  justifying  the  transaction. — 
Ibid. 

Where  a  proposed  scheme  by  the  direct- 
ors of  an  insurance  company  for  an  ex- 
change of  corporate  control  with  a  trust 
company  would  forever  secure  to  them  and 
their  chosen  successors  great  emoluments 
and  great  influence  and  power,  they  were 
disqualified  from  adjudicating  finally  that 
the  scheme  would  be  advantageous  to  their 
corporation. — Ibid. 

In  an  action  by  dissenting  stockholders 
to  enjoin  such  scheme,  the  directors  had 
the  burden  of  proving  to  the  court  that  it 
would  be  advantageous. — Ibid. 

A  shareholder's  written  consent,  on  the 
reorganization  of  a  corporation,  to  the  forma- 
tion of  a  voting  trust,  prepared  by  the  trus- 
tees and  presented  to  the  shareholders  for 
but  ten  days'  consideration,  accompanied 
by  a  threat  that,  unless  signed,  the  exchange 
of  old  stock  for  new  would  not  be  permitted, 
will  be  construed  most  strongly  against  the 
donees  of  the  power — the  trustees. — Warren 
vs.  Pirn,  20  Dick.  36.     See  21  Id.  353. 

The  reorganization  committee  of  an  in- 
solvent corporation,  appointed  by  a  majority 
of  the  stockholders,  who  were  citizens  of 
Great  Britain,  sent  to  such  stockholders,  a 
circular  letter  suggesting  the  formation  of 
a  voting  trust  in  the  committee  and  others 
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of  its  selection.  Neither  the  letter  nor  the 
blank  consent  enclosed  for  the  stockholder's 
signature  suggested  that  the  trust  would 
prevent  the  stockholder  from  directing  how 
his  stock  should  be  voted  or  that  the  trust 
might  not  be  revoked  at  pleasure,  nor  was 
the  duration  thereof  specified.  The  trust 
agreement  was  without  consideration.  On 
receiving  the  consents,  the  committee  con- 
veyed their  shares,  the  legal  title  to  which 
they  still  held,  to  a  holding  corporation, 
organized  by  them  to  act  as  trustee;  the 
conveyance  providing  that  the  trust  should 
endure  fifty  years,  and  giving  the  trustee 
absolute  power  to  vote  the  shares  as  it  saw 
fit,  revocable  only  by  three-fourths  of  the 
pooling  stockholders.  HELD,  that  any 
stockholder  had  the  right  to  revoke  the 
trust  at  any  time,  and  compel  a  conveyance 
to  him  of  his  shares,  and  meanwhile  as  a 
lesser  remedy,  to  direct  the  voting  of  such 
shares. — Ibid. 

Mere  acquiescence  by  a  shareholder  in  the 
organization  and  continuance  of  a  voting 
trust  will  not  impair  his  right  to  revoke  it, 
as  against  trustees  who  are  bare  agents, 
having  no  interest  in  its  continuance,  and 
who  have  expended  nothing  nor  entered 
into  any  obligation  on  its  account. — Ibid. 

The  American  shareholders  in  a  New 
Jersey  corporation  agreed  to  a  plan  of  re- 
organization, under  pledge  that  they  should 
have  an  equal  footing  with  those  in  Great 
Britain,  who  constituted  the  majority. 
The  directors  were,  and  would  continue  to 
be,  Americans.  The  foreign  shareholders 
created  a  voting  trust  to  endure  for  fifty 
years,  during  which  the  trustee  was  to  have 
absolute  power  to  vote  the  stock  as  it  saw 
fit,  subject  to  revocation  of  the  trust  by 
action  of  three-fourths  of  the  pooling  stock- 
holders. The  result  was  the  control  of  the 
corporation's  affairs  by  one-seventh  of  its 
stock.  HELD,  that  the  American  stock- 
holders could  enjoin  the  carrying  out  of  the 
trust;  they  having  a  right  t<>  demand  the 
original  judgment  dt  all  stockholders  on  the 
conduct  of  the  company's  affairs. — Ibid. 

Where  a  decree  enjoined  a  corporation 
from  voting  the  stock  of  competing  railway 
companies  which  it  held,  or  from  exercising 
any  control  over  them  or  paying  any  divi- 
dends on  account  of  the  stock  so  held,  but 
provided  that  it  should  not  be  construed 
as  prohibiting  the  corporation  from  return- 
ing the  stock  in  the  railway  companies  to  its 
stockholders  in  exchange  for  its  own  stock, 
such  decree  did  not  require  that  the  specific 
stock  in  the  railway  companies  which  stock- 
holders had  transferred  to  the  corporation 
should  be  returned  to  them,  the  proviso 
being  permissive  and  not  mandatory. — 
Continental  Securities  Co.  vs.  Northern 
Securities  Co.,  21  Dick.  274. 

\\  here  a  corporation  was  enjoined  from 
voting  slock  which  it  held  in  competing 
railway  companies  as  a  part   of  its  capital 


and  assets  or  from  declaring  dividends  on 
account  thereof,  necessitating  a  reduction 
of  its  capital  and  a  division  of  the  surplus 
thereby  created,  was  proposed  by  distrib- 
uting the  stock  of  the  railway  companies 
held  as  assets,  every  stockholder,  some  of 
whom  had  purchased  for  cash  in  the  open 
market,  was  entitled  to  his  proportionate 
share  of  each  class  of  the  stock,  where  there 
is  a  possible  difference  in  market  value. — 
Ibid. 

The  equality  of  each  share  of  corporate 
stock  in  the  eye  of  the  law  is  an  established 
principle  in  this  state. — Warren  vs.  Pim,  21 
Dick.  353. 

An  injunction  forbidding  certain  corpor- 
ations to  enter  into  an  amalgamation  agree- 
ment whereby  the  property  of  one  was  to 
be  taken  by  the  issuance  of  stock  in  the 
other,  does  not  affect  the  right  of  the  stock- 
holders of  such  corporations  to  negotiate 
an  agreement  to  accomplish  the  same  end 
without  issuing  stock  illegally. — Pierce  vs. 
Old  Dominion,  &c,  Smelting  Co.,  1  Rob. 
399. 

An  injunction  will  not  issue  to  prevent 
two  corporations  from  entering  into  a  con- 
tract on  the  sole  ground  that  a  minority  of 
the  directors  of  one  of  the  contracting  cor- 
porations owns  stock  in  a  third  corporation 
which  owns  stock  in  the  other  contracting 
corporation. — Ibid. 

The  court  will  not  prevent  two  corpora- 
tions having  friendly  relations  (a  third 
corporation  holding  a  majority  of  the  stock 
of  each  of  them)  from  contracting  with 
each  other  until  it  appears  that  the  pro- 
posed contract  is  inequitable  or  unfair. — 
Ibid. 

A  summary  proceeding  under  section  65 
of  the  Corporation  act  (Pamph.  L.  1896, 
p.  298),  authorizing  an  injunction  to  pre- 
vent an  insolvent  corporation  from  exer- 
cising its  franchises,  amounts  to  a  final 
hearing  in  the  case.  Such  a  proceeding  is 
in  rem  and  fixes  the  status  of  the  corpora- 
tion in  respect  to  the  exercise  of  its  fran- 
chises.— Ibid. 

A  receiver  for  an  insolvent  corporation 
cannot  be  appointed,  under  section  66  of 
the  Corporation  act  (Pamph.  L.,  1896,  p. 
298), before  the  order  for  an  injunction  pre- 
venting the  corporation  from  exercising  its 
franchises. — Ibid. 

A  bill  against  a  corporation  seeking  an 
injunction  and  receiver  on  the  ground  of 
insolvency  under  the  Corporation  act,  and 
also  embracing  a  distinct  action  based  upon 
the  general  equity  jurisdiction  of  the  court 
against  the  same  alleged  insolvent  corpora- 
tion and  other  defendants,  is  multifarious. 
—Ibid. 

Upon  such  a  bill  the  court  will  not  permit 
tile  complainant,  at  the  same  time  and  on 
the  same  proofs  to  bring  on  the  final  hearing 
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of  the  statutory  action  against  the  corpor- 
ation alleged  to  be  insolvent,  and  an  inter- 
locutory motion  for  an  injunction  or  re- 
ceiver in  the  other  acti mder  the  general 

equity  jurisdiction  of  the  court.--  [bid 

Where  corporation  A.  has  acquired  all  the 
capital  stock  of  corporation  B.,  and  at  the 
time  of  such  acquisition  corporation  B. 
owned  and  held  a  large  number  of  the 
shares  of  the  capital  stock  of  corporation 
A.,  the  officers  and  directors  of  neither 
corporation  have  the  right,  at  a  stockhold- 
ers' meeting  of  corporation  A.,  held  for  the 
purpose  of  electing  directors  of  that  corpor- 
ation, to  vote  upon  the  shares  of  the  stock 
of  corporation  A.  held  by  corporation  B. 
at  the  time  of  the  acquisition  of  its  stock  by 
corporation  A.;  and  an  owner  of  shares  of 
stock  in  corporation  A.,  which  he  has  held 
for  several  years,  and  who  was  entitled  at 
the  time  of  his  purchase  of  the  stock,  and 
still  continues  to  be  entitled  to  have  a  cer- 
tificate thereof  issued  to  him,  but  has  never 
exercised  that  right,  and  whose  shares  stand 
on  the  books  of  the  company  in  the  name 
of  the  grantor,  who  however,  has  no  interest 
therein,  has  a  standing  in  a  court  of  equity 
to  ask  the  oourt  to  prevent  corporation  A., 
or  corporation  B.,  from  voting  upon  sucli 
shares. — O'Connor  vs.  International  Silver 
Co.,  2  Rob.  680. 

The  object  of  a  cemetery  company,  as 
declared  in  its  certificate  of  incorporation, 
was  to  "maintain  and  use  'its  property 
for  cemetery  and  burial  purposes  only." 
The  bill  of  a  lot  owner  in  the  cemetery 
alleged  that  its  property  was  being  uncared 
for;  that  its  drives  and  roads  were  at  times 
impassable  for  carriages  and  that  it  was 
without  funds,  to  pay  its  debts.  HELD, 
that  the  company  would  be  enjoined  from 
making  a  gift  of  money  to  a  church  organi- 
zation whose  members  or  some  of  them 
were  also  members  of  the  company.  HELD 
further,  that  although  the  lot  owner  was 
not  a  member  of  the  company,  he  had  a 
standing  to  complain  of  the  misappropria- 
tion.— Clark  vs.  Rahway  Cemetery  Co.,  3 
Rob.  636. 

2.  Construction  of  Railroad. 

A  land  owner  should  not  be  aided  by 
injunction  to  prevent  construction  of  a 
railroad,  his  purpose  being  merely  to  pre- 
vent competition  with  another  road. — Ocean 
City  Railway  Co.  vs.  Bray,  10  Dick.  101. 

The  statutory  action  (Rev.,  p.  476;  Gen. 
Stat.,  p.  1679)  to  enforce  a  joint  liability 
against  the  heirs  and  devisees  of  a  testator 
being  a  purely  legal  remedy,  equity  will  not 
enjoin  its  prosecution  or  interfere  with  it 
except  for  the  purpose  of  granting  a  dis- 
covery or  other  merely  ancillary  relief.— 
Pratt  vs.  Boody,  10  Dick.  175.  See  11  Id. 
429. 

A  bill  to  enjoin  an  action  brought  under 
Rev.  p.  476  (Gen.  Stat.,  p.  1679)  to  enforce 


a  joini  liability  of  the  heirs  and  devisees  of 
.-i  ii  tator  for  a  claim  on  an  account  against 
testator,  may  lie  sustained  in  so  far  as  it 
seeks  to  compel  a  delivery  and  return  of 
securities  deposited  by  testator  with  de- 
fendants, since  Mich  relief  is  purely  equit- 
able and  could  not  have  been  given  in  the 
action  at  law  on  the  account. — Ibid. 
I 
In  a  suit  to  restrain  prosecution  of  an 
action  at  law  on  an  account  against  com- 
plainant's testator,  defendants  set  up  by 
cross-bill  a  claim  against  complainant  as 
executrix  and  sole  legatee  of  the  I 
on  the  same  account.  HELD,  t hat  they 
were  entitled  to  relief  on  the  cross-bill, 
though  complainant's  right  to  an  injunction 
was  denied  on  the  ground  that  the  law 
court  could  settle  the  account,  and  defend- 
ants, in  their  answer,  had  denied  jurisdic- 
tion of  the  court  to  entertain  complainant 's 
bill  for  an  injunction. — Ibid. 

A  railroad  company  will  not  be  enjoined 
from  constructing  its  line  across  complain- 
ant's land,  before  condemning  his  interest 
in  same,  where  the  value  of  the  land  was 
nominal,  and  defendant  had  made  every 
effort  to  get  title  thereto,  and  complainant 
had  purchased  it  at  the  instance  of  a  rival 
road  of  defendant,  and  with  its  money,  and 
for  the  sole  purpose  of  baffling  defendant 
in  the  completion  of  its  line,  since  an  injunc- 
tion does  not  issue  as  of  right,  and  the  rule 
that  courts  take  no  notice  of  the  purpose 
in  the  mind  of  the  parties  in  asserting  or 
defending  their  rights  had  no  application. 
— Ocean  City  Railroad  Co.  vs.  Brav,  12  Dick. 
164. 

Gen.  Stat.,  p.  2660,  sec.  83,  permits  a 
railroad  company  to  construct  a  line  be- 
tween terminal  points  named  in  the  articles 
on  the  route  filed  in  the  secretary  of  state's 
office.  Gen.  Stat.,  p.  2654,  sec.  61,  forbids 
the  taking  by  condemnation  of  any  located 
route  of  any  railroad  except  to  cross  its 
route,  provided  that  a  railroad  may  be  loca- 
ted on  the  surveyed  route  of  another  rail- 
road with  its  consent.  ^Defendant  was  en- 
joined from  laying  its  track  over  a  certain 
route,  but  another  company  constructed  a 
line  on  the  same  route,  with  defendant's 
consent.  HELD,  that  these  statutes  did 
not  authorize  the  existence  of  two  railroad 
companies  on  the  same  located  route,,  and, 
defendant  having  lost  its  right  to  occupy 
the  route  in  question  by  consenting  to  its 
use  by  the  other  road,  the  injunction  against 
it  should  not  be  dissolved. — Grey  vs.  Green- 
ville and  Hudson  Railroad  Co.,  15  Dick. 
153.     .Sec  17  Id.  768. 

A  city  and  a  railroad  company  entered 
into  a  contract,  under  winch  the  company 
was  authorized  to  elevate  its  tracks  and 
make  changes  in  the  grades  of  certain 
streets,  the  damages  resulting  from  such 
changes  to  be  paid  by  the  city.  HELD, 
that  a  suit  at  law  against  the  railroad  com- 
pany, by  an  owner  of  land  abutting  on  the 
street,  the  grade  of  which  had  been  changed, 
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for  damages  resulting  from  such  change, 
where  the  act  complained  of  was  done  by 
the  railroad  company  without  an  ordinance 
permitting  such  change  of  grade,  will  not 
be  restrained  merely  because  the  city  had 
contracted  to  assume  all  liability  for  dam- 
ages resulting  from  the  changing  of  the 
grades  of  streets. — United  New  Jersey  Rail- 
road &  Canal  Co.  vs.  Lewis,  2  Rob.  437. 
A.  3  Id.  843. 

3.  Enjoin  Action  at  Law. 

Where,  pending  an  action  involving  ac- 
counts between  defendants  and  complain- 
ant's testator,  complainant  brings  a  bill  to 
enjoin  such  action  and  for  a  discovery  and 
accounting  as  to  the  same  transactions,  and 
the  discovery  is  fully  obtained  by  defendants 
sworn  answer  to  complainant's  bill,  such 
bill  will  be  considered  as  merely  ancillary 
to  complainant's  defence  in  the  action  at 
law,  and  an  injunction  will  not  be  granted. 
—Pratt  vs.  Boody,  10  Dick.  175.  See  11  Id. 
429. 

Under  a  writ  of  fieri  facias,  issued  upon 
a  judgment  three  years  after  its  recovery, 
a  sheriff  levied  upon  and  advertised  for  sale, 
four  distinct  parcels  of  land  belonging  to 
the  defendant  in  execution,  one  of  which 
alone,  was  of  sufficient  value  to  have  thrice 
paid  the  judgment  and  the  other  parcels  were 
of  value  more  than  enough  to  pay  the  judg- 
ment several  times,  and  in  absence  of  the 
defendant,  who  had  no  notice  or  knowledge 
of  the  intended  sale,  he  sold  the  four  parcels 
in  one  lot  to  the  attorney  of  the  plaintiff  in 
execution,  for  one-fourth  the  amount  due 
upon  the  judgment,  and  thereupon  the  at- 
torney caused  the  sheriff's  deed  to  be  made 
to  a  third  party,  through  whom  and  another, 
the  title  to  the  whole  property,  subject  to 
the  inchoate  dower  right  of  a  wife  of  ad- 
vanced years,  now  deceased,  within  four 
months  and  a  half  after  the  sale,  went  to 
the  attorney's  wife,  who,  though  she  claims 
to  be  an  innocent  purchaser  for  value,  does 
not,  by  her  answer,  disclose  the  circum- 
stances of  her  purchase  or  state  the  value 
she  paid  for  the  property,  and  who  appears 
to  have  dealt  with  the  property  since  the 
sheriff's  sale  as  though  she  deemed  the  title 
of  it  to  be  subject  to  question.  HELD, 
that  a  preliminary  injunction  will  issue  to 
restrain  the  attorney's  wife  from  prosecut- 
ing an  action  of  ejectment  against  the  de- 
fendant in  execution,  to  reoover  possession 
of  part  of  the  land,  to  the  end  that  the 
status  quo  may  be  preserved  until  full 
proofs  and  final  hearing  shall  be  had,  upon 
bond  being  given  under  rule  126;  and  this, 
though  the  complainant  has  delayed  his 
application  to  this  court  for  fourteen  years 
after  he  was  put  upon  inquiry  concerning 
the  sale,  it  appearing  that  during  that  time 
he  suffered  mental  affliction  which  was  more 
or  less  incapacitating,  and  it  failing  to 
appear  that  the  defendant  in  this  suit  will 
suffer  prejudice  at  the  hearing,  or  that  the 
court  will  be  embarrassed  or  obstructed  in 


administering  justice,  because  of  the  delay. 
— Lundy  vs.  Seymour,  10  Dick.  1. 

An  owner  of  municipal  bonds  agreed  to 
pay  an  attorney  a  percentage  for  collecting 
them.  The  bonds  were  to  be  left  in  the 
hands  of  the  owner  until  needed  by  the 
attorney.  The  bankruptcy  of  the  city  ren- 
dered it  impossible  to  collect  the  bonds 
for  several  years.  The  owner,  without  the 
knowledge  of  the  attorney,  and  for  the  pur- 
pose of  evading  the  payment  of  the  per- 
centage, sold  the  bonds  and  concealed  that 
fact  from  the  attorney.  When  the  attor- 
ney long  afterwards  discovered  that  the 
bonds  had  been  sold,  he  sued  the  owner  for 
breach  of  his  contract,  to  which  action  the 
owner  pleaded  the  statute  of  limitations. 
HELD,  that  he  will  be  enjoined  in  equity 
from  using  the  statute  as  a  defence. — Hollo- 
way  vs.  Appelget,  10  Dick.  583. 

When  a  court  of  equity  upon  bill  and 
cross-bill  has  ordered  an  accounting  for  the 
purpose  of  ascertaining  the  sum  due  from 
the  complainant  to  the  defendants,  a  pend- 
ing suit  at  law  by  the  latter  for  the  same 
debt  under  the  Heirs  and  Devisees  act, 
should  be  restrained  until  the  coming  in  of 
the  account. — Pratt  vs.  Boody,  11  Dick.  429. 

The  defence  of  insanity  to  a  sealed  instru- 
ment is  available  at  law  under  the  plea  or 
replication  of  non  est  factum;  hence  equity 
will  not  intervene  at  the  instance  of  a  plain- 
tiff at  law  to  enjoin  the  use  by  the  defendant 
at  the  trial  at  law  of  a  release  of  the  cause  of 
action  on  the  ground  that  it  was  executed 
when  the  releasor  was  insane,  in  the  absence 
of  proof  that  fraud  was  practiced  in  pro- 
curing its  execution. — Hoboken  Ferry  Co. 
vs.  Baldwin,  13  Dick.  36. 

Upon  the  facts  shown.  HELD,  to  justify 
a  preliminary  injunction  restraining  the 
executors  from  raising  the  defence  of  limita- 
tions in  the  suit  on  the  claim,  whether  or 
not  they  intended  to  mislead  complainant. 
— Clark  vs.  Augustine,  17  Dick.  689. 

A  debtor  residing  in  New  Jersey  sued  for 
an  injunction  to  restrain  his  creditor,  also 
a  resident  of  New  Jersey,  from  attaching 
in  another  state  a  sum  due  the  debtor,  and 
which,  under  the  laws  of  New  Jersey,  was 
exempt  from  attachment.  Defendant's 
sworn  statement  was  that  he  had  assigned 
the  claim  absolutely  to  the  one  prosecuting 
in  the  other  state,  and  that  under  the 
assignment  the  assignor  was  to  receive  half 
of  any  recovery.  HELD,  that  the  injunc- 
tion would  not  lie,  inasmuch  as  on  the  show- 
ing the  assignor  had  no  control  over  the 
foreign  proceedings. — Margarum  vs.  Moon: 
18  Dick.  587.  ^ 

m 

A  creditor  residing  in  New  Jersey  assigned 
his  claim  against  the  debtor,  also  a  resident 
of  New  Jersey,  to  one  in  another  state,  who 
there  attached  a  sum  due  the  debtor,  wliich 
sura  was  exempt  from  execution  under  the 
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laws  "I  New  Jersey.  HELD,  that  an  in- 
junction would  ii'it  issue,  restraining  the 
creditor  from  receiving  any  part  of  the 
money  collected,  since  the  effect  of  such  an 
injunction  would  be  to  leave  the  money  in 
the  hands  of  the  assignee,  and  would  be  of 
no  avail  to  the  debtor. — Ibid. 

Attorneys-at-law  conceived  that  their 
non-resident  clients  were  indebted  to  them 
for  alleged  services.  The  attorneys  did  not 
state  to  their  clients  the  nature  of  the  Ber- 
vices  and  the  amount  of  fees  demanded,  nor 
did  they  serve  their  clients  with  a  copy  of 
a  taxed  bill  of  such  fees.  The  clients  did 
not  know  that  any  such  bill  was  claimed, 
and  deny  that  they  owe  anything  to  their 
attorneys.  The  latter  issued  a  foreign  at- 
tachment against  their  clients  for  the  alleged 
debt,  but  gave  their  clients  no  notice  of  that 
fact.  The  clients  had  no  knowledge  of  the 
attachment  suit,  and  therefore  made  no  de- 
fence. Judgment  on  the  attachment  was 
entered  against  the  clients  in  favor  of  the 
attorneys  for  the  sum  claimed  by  them. 
After  the  judgment  was  entered,  the  clients 
were,  for  the  first  time,  informed  by  their 
attorneys  that  suit  had  been  brought  and 
judgment  entered  against  them.  The 
clients  applied  to  the  law  court  in  which 
judgment  had  been  entered,  and  were  refused 
relief  on  the  ground  that  the  court  had  no 
power  to  grant  it.  The  attorneys  were 
about  to  sell  under  the  attachment  judg- 
ment, the  property  which  their  clients  had 
put  in  their  charge.     HELD, — 

(1)  The  atforneys  were  obliged  by  section 
12  of  the  Practice  act  (Gen.  Stat.,  "p.  2535) 
to  serve  upon  their  clients  a  taxed  bill  of 
their  fees,  &c,  before  suit; 

(2)  It  was  their  duty  as  attorneys  to  have 
made  known  to  their  clients  that  the  attach- 
ment was  sued  out  and  pending; 

(3)  The  omission  of  the  attorneys  to  de- 
mand their  fee  by  a  bill  of  items,  &c,  before 
suit,  and  to  notify  their  clients  of  the  at- 
tachment, entitles  the  clients  to  the  aid  of 
this  court  to  enjoin  the  sale  or  other  pro- 
ceedings .under  the  attachment  judgment 
until  they  be  let  in  to  defend  that  suit  on 
its  merits.— Truitt  vs.  Darnell,  20  Dick.  221. 

After  the  loss  of  three  cashier's  checks  the 
bank  offered  to  pay  the  amount  due  thereon, 
which  was  not  disputed,  on  being  indemni- 
fied against  having  to  pay  the  original 
checks.  The  payee  afterwards  began  a  suit 
at  law  on  the  checks  without  tendering  in- 
demnity. HELD,  that  equity  has  juris- 
diction to  restrain  such  suit  and  to  adjust  the 
rights  of  the  parties. — Clinton  National 
Bank  vs.  Stiger,  1  Rob.  522. 

A  decree  of  a  surrogate  barring  claims 
against  decedent's  estate  having  been  plead- 
ed in  defence  of  an  action  at  law  on  a  claim 
against  the  estate,  the  creditor  may  main- 
tain a  suit  in  equity  to  restrain  setting  up 
or  proving  such  defence  by  showing  that  the 
claim  had  been  presented  and  the  verifica- 
tion waived  before  the  decree  was  made. — 
Seymour  vs.  Goodwin,  2  Rob.  189.  A.  3  Id. 
833.  ;. 


An  attorney  sued  by  his  client  while  the 
latter  has  in  her  possession  t  he  accounts  and 
vouchers  containing  several  hundred  items 
submitted  by  the  former,  which  constitute 
his  only  evidence  of  payments  made  by  him, 
is  entitled  to  an  injunction  restraining  the 
prosecution  of  the  suit  pending  a  discovery 
by  the  client  of  the  accounts  and  vouchers. 
—Shaw  vs.  Frey,  3  Rob.  321. 

Y.,  who  owned  more  than  nineteen- 
twentieths  of  the  stock  of  an  amusement 
corporation,  and  was  one  of  its  directors, 
treated  the  enterprise  substantially  as  his 
own,  made  most  of  the  leases  in  his  own 
name,  collected  the  rents  and  acted  as  gen- 
eral manager,  with  full  powers,  without  any 
interference  by  the  other  officers  of  the 
company,  rendering  them  general  state- 
ments each  year  of  the  amounts  collected 
and  disbursed  by  him.  He  negotiated  with 
complainants  for  a  lease  of  corporate  prop- 
erty for  a  reasonable  term,  under  which 
they  were  required  to  invest  a  large  sum 
in  preparing  the  property  for  use,  and  with 
knowledge  of  such  occupancy,  treasurers  of 
the  corporation  were  permitted  to  collect 
rents  and  apply  them  to  the  benefit  of  the 
corporation.  HELD,  that  such  facts  were 
sufficient  to  establish  a  ratification  of  the 
lease  by  the  corporation,  and  that  com- 
plainants were  entitled  to  enjoin  the  further 
prosecution  of  an  ejectment  suit  by  the 
corporation  to  recover  possession  of  the 
property. — Clement  vs.  Young-McShea 
Amusement  Co.,  3  Rob.  347. 


4.  Infringement  of  Name,  Trade=mark 
and  Secrets. 

An  injunction  will  be  granted  where  it 
appears,  that,  at  the  time  the  suit  was 
begun,  the  defendant  was  infringing  the 
right  of  the  complainant  to  the  exclusive 
use  of  trade-marks,  although  at  the  time 
of  final  hearing  such  practices  had  ceased, 
and  although  the  defendant  had  promised 
a  perpetual  cessation  of  the  infringement. 
—  Clark  Thread  Co.  vs.  William  Clark  Co., 
10  Dick.  658.     See  11  Id.  789. 

A  decree  for  an  accounting  in  a  suit  for 
the  infringement  of  trade-marks  can  only 
be  made  where  an  injunction  is  or  could 
have  been  granted  in  the  course  of  the  suit. 
—Ibid. 

A  bill  on  behalf  of  an  association  of  jour- 
neymen hatters  against  manufacturers  of 
hats,  to  enjoin  them  from  using  a  counter- 
feit of  the  union  label  adopted  by  it,  be- 
cause the  factory  is  not  working  under  the 
jurisdiction  of  such  association,  cannot  be 
sustained  where  it  does  not  allege  that  said 
association  is  the  owner  thereof  or  that  it 
is  trading  in  the  hats  or  caps  to  which  the 
label  is  applied  or  has  ever  put  them  on  the 
market. — Schmalz  vs.  Wooley,  11  Dick.  649. 
Sce.12  Id.  303. 
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Quaere.  Should  an  injunction  issue  to 
restrain  the  use  of  an  adjective  describing 
the  excellence  of  a  business? — Levi  vs. 
Schoenthal,  12  Dick.  244. 

A  corporation  may  be  enjoined  from 
using  and  doing  business  under  the  same 
name  as  another  corporation,  to  the  latter's 
injury,  where  the  latter  first  adopted  the 
name,  and  the  use  by  the  former  would  be 
apt  to  deceive  the  public. — St.  Patrick's 
Alliance,  &c.  vs.  Byrne,  14  Dick.  26. 

Where  complainant  advertised  that  its 
method  of  marking  its  name  on  the  selvedge 
of  silk  was  patented,  and  no  patent  right 
existed,  such  action  was  ground  for  refus- 
ing complainant  a  preliminary  injunction 
against  one  alleged  to  be  infringing  com- 
plainant's name  and  method  of  use,  where 
it  did  not  appear  that  the  necessity  for  such 
interference  was  absolutely  imperative. — 
Stirling  Silk  Manufacturing  Co.  vs.  Sterling 
Silk  Co.,  14  Dick.  394. 
I 

One  who  is  under  an  express  contract, 
or  a  contract  implied  from  a  confidential 
relation,  not  to  disclose  a  trade  secret,  will 
be  enjoined  from  disclosing  the  same. — 
Stone  vs.  Grasselli  Co.,  20  Dick.  756. 

Others,  who  induce  him  to  disclose  the 
secret,  knowing  of  his  contract  not  to  dis- 
close it,  or  knowing  that  his  disclosure  is  in 
violation  of  the  confidence  reposed  in  him, 
will  be  enjoined  from  making  any  use  of 
the  information  so  obtained,  although  they 
might  have  reached  the  same  result  inde- 
pendently by  their  own  experiments  or 
efforts. — Ibid. 

The  disclosure  necessarily  made  to  the 
court  does  not  deprive  the  complainants  of 
their  right  to  an  injunction. — Ibid. 

Proof  of  fraudulent  intent  is  not  essen- 
tial. If  a  representation,  false  in  fact, 
though  ignorantly  or  innocently  or  mis- 
takenly made,  be  shown,  the  plaintiff  is 
entitled  to  relief  by  way  of  injunction.  The 
action  of  the  court  depends  upon  the  right 
of  the  plaintiff  and  the  injury  to  that  right, 
not  upon  the  motive  of  the  defendant. — 
International  Silver  Co.  vs.  Rogers  Corpora- 
tion, 21  Dick.  119.     See  1  Rob.  646. 

A  bill  by  an  inventor  and  a  corporation 
using  his  surname  to  enjoin  its  use  by  a 
defendant  corporation  alleged  that  its  use 
had  been  enjoined  by  a  foreign  court  in  a 
suit  brought  by  the  inventor's  son,  and  it 
was  claimed  that  the  failure  to  allege  that 
the  injunction  was  dissolved  was  a  sup- 
pression and  want  of  frankness  in  the  case. 
HELD,  that  it  was  no  objection  to  the  bill, 
since  the  fact  alleged  was  intended,  ap- 
parently, only  to  show  that  the  son,  so  far 
as  practicable,  had  revoked  his  authority 
to  use  the  name,  and  his  father  was  not  a 
party  to  the  former  suit,  and,  besides,  the 
present     suit    did    not    call    for    interim 


restraint,  to  which  the  rule  of  frankness 
peculiarly  applies. — Edison  Storage  Battery 
Co.  vs.  Edison  Automobile  Co.,  1  Rob.  44. 

The  fact  that  affidavits  in  opposition  to 
an  injunction  against  the  use  of  a  corpora- 
ate  name  in  violation  of  complainant's  rights 
show  that  the  defendant  corporation  had 
no  intention  of  manufacturing  anything 
manufactured  by  complainants,  is  imma- 
terial, where  no  defendant's  charter  em- 
powers it  to  do  so. — Ibid. 

It  is  no  objection  to  injunction  against 
the  use  of  a  corporate  name  that  it  does  not 
appear  that  any  wrong  has  been  done,  or  that 
there  is  danger  thereof  to  complainant's 
injury,  as  in  such  case  complainant  must 
act  promptly,  before  the  rights  of  innocent 
stockholders  in  the  defendant's  corporation 
may  be  involved. — Ibid. 

Injunction  is  a  proper  remedy  to  prevent 
a  corporation  from  including  in  its  name 
the  surname  of  an  inventor  already  adopted 
and  used  by  another  corporation  with  his 
consent. — Ibid. 

Where  a  suit  for  an  injunction  against  the 
use  of  a  name  by  a  corporation  is  heard  on 
an  order  to  show  cause  on  the  bill,  affida- 
vits and  exhibits,  relief  should  not  await 
the  final  hearing  where  it  appears  from  the 
defendants'  affidavits  and  admitted  facts  in 
the  case  that  it  is  highly  improbable,  if  not 
impossible,  that  defendants  will  finally  suc- 
ceed.— Ibid. 

A  firm  carrying  on  business  under  the 
name  of  "Brand  &  Smith,"  the  surnames 
of  the  partners,  transferred  its  assets  and 
good  will  to  a  corporation.  The  complain- 
ant, one  of  the  partners,  began  a  new  and 
similar  business.  HELD,  that  he  is  not 
entitled  to  have  the  corporation  enjoined 
from  advertising  its  business  under  the 
name  of  "Brand  &  Smith,"  or  as  the  "Suc- 
cessors of  Brand  &  Smith,"  on  the  ground 
that  the  public  may  be  deceived. — Smith 
vs.  Brand  &  Co.,  1  Rob.  529. 

A  corporation,  the  name  of  which  has 
been  selected  with  the  intent  to  profit  by 
the  trade  reputation  of  another  by  means 
of  the  similarity  of  names,  is  not  entitled 
to  use  its  corporate  name  in  a  business  in 
which  the  use  thereof  is  likely  to  lead  pur- 
chasers to  buy  its  goods  for  the  goods  of 
those  by  whose  reputation  it  seeks  to  profit. 
— International  Silver  Co.  vs.  William  H. 
Rogers  Corporation,  1  Rob.  646. 

Where  a  trade  name  is  unlawfully  used 
for  the  purpose  of  profiting  by  the  trade 
reputation  of  another,  the  injured  party  is 
entitled  to  relief,  although  he  may  not  have 
an  exclusive  right  to  the  use  of  the  name. 
—Ibid. 

The  fact  that  a  person  has  acquired  some 
skill  and  experience  in  a  business  which  he 
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has  conducted  for  the  purpose  and  with  the 
intent  of  profiting  unlawfully  by  the  trade 
reputation  of  another,  does  not,  as  against 
the  injured  party,  entitle  a  corporation  in 
which  he  is  interested  to  adopt  and  use  that 
name  in  the  same  business,  even  though  it 
may  be  accompanied  with  additions  suffi- 
cient to  prevent  a  purchaser  from  mistaking 
the  goods  of  one  for  the  goods  of  the  other. 
—Ibid. 

Where  a  bill  to  restrain  defendants  from 
utilizing  a  trade  secret  belonging  to  com- 
plainant alleged  that  one  of  the  defendants 
had,  by  the  help  of  all  the  other  defendants, 
established  and  carried  on  a  plant  for  the 
utilization  of  such  secret,  it  was  proper  to 
unite  all  such  defendants  in  the  bill. — Vul- 
can Detinning  Co.  vs.  American  Can  Co.,  1 
Rob.  243. 

The  complainant's  use  of  "Delsarte,"  as 
the  name  of  a  shoe  manufactured  by  it, 
having  imparted  to  the  world  a  distinct 
element  of  value  as  a  trade  mark,  the  de- 
fendant was  enjoined  by  the  court  of  chan- 
cery from  using  the  mark  to  designate  shoes 
put  on  the  market  by  it,  notwithstanding 
its  use  of  the  word  for  another  purpose 
antedated  the  complainants'  adoption  of  it 
as  a  trade  mark;  such  prior  use  by  the  de- 
fendant consisted  in  stamping  "Delsarte" 
upon  shoes  after  they  had  been  purchased 
by  the  defendant  for  a  customer. — Medlar 
&  Holmes  Shoe  Co.  vs.  Delsarte  Manufac- 
turing Co.,  2  Rob.  706. 

A  mark  that  is  not  affixed  to  an  article 
until  after  it  has  been  purchased  for  a 
consumer  lacks  the  essentials  of  a  trade 
mark. — Ibid. 

The  voluntary  selection  and  use  of  the 
word  "Eureka"  as  part  of  defendant's  cor- 
porate name,  with  the  intention  or  purpose 
in  part  of  competing  with  complainant, 
whose  hydraulic  hose  and  other  goods  at 
the  time  of  defendant's  incorporation,  the 
word  had  come  to  designate  and  distinguish 
in  the  trade,  to  the  knowledge  of  defend- 
ant, in  the  absence  of  other  evidence  to 
•control  or  explain  it,  raises  a  presumption 
that  it  was  done  with  the  intent  to  profit 
by  complainant's  trade  reputation  in  com- 
petitive goods,  and  hence  no  further  proof 
was  necessary  to  entitle  the  complainant 
to  an  injunction  against  the  use  of  the  word 
to  its  injury. — Eureka  Fire  Hose  Co.  vs. 
Eureka  Rubber  Manufacturing  Co.,  3  Rob. 
159. 

In  a  suit  to  enjoin  defendant  from  selling 
absorbent  cotton  in  packages  and  under 
labels  resembling  those  used  by  complain- 
ants, evidence  HELD  to  show  that  defend- 
ant's action  in  simulating  complainant's 
packages  and  labels  tends  to  mislead  the 
public  as  to  the  origin  of  the  goods. — John- 
son &  Johnson  vs.  Seabury  &  Johnson.  3 
Rob.  696. 


5.  To  Stay  Waste. 

The  court  of  chancery  has  jurisdiction  to 
stay  waste  by  enjoining  the  removal  of  a 
structure  by  the  tenant. — Fortescue  vs. 
Bowler,  10  Dick.  741. 

6.  Release  of  Security. 

An  attempt  to  obtain  the  release  of  the 
stock  from  the  pledge,  so  that  the  mort- 
gaged premises  may  be  made  primarily  lia- 
able,  will  be  restrained  by  injunction. — 
Bacon  vs.  Devinney,  10  Dick.  449. 

A  mandatory  injunction  will  not  be  de- 
creed where  the  legal  rights  of  the  com- 
plainants are  disputed  "and  unsettled,  and 
where  the  acts  complained  of  are  adequately 
remediable  in  the  courts  of  law. — Budd  vs. 
Camden  Horse  Railroad  Co.,  16  Dick.  543. 
A.  18  Id.  804. 

7.  Delivery  of  Deed. 

Plaintiff  in  an  execution  in  a  sheriff's 
hands,  on  which  a  sale  of  lands  had  been 
advertised,  gave  the  sheriff,  before  the  sale 
was  made,  explicit  orders  not  to  sell,  and 
paid  his  costs  and  expenses  up  to  that  date. 
Relying  on  these  orders,  plaintiff  did  not 
attend  the  sale.  Strangers  to  the  record, 
knowing  that  the  sale  had  been  ordered 
off  by  plaintiff,  persuaded  the  sheriff  to  sell. 
Without  notice  to  plaintiff,  the  sheriff  sold 
at  nominal  prices.  HELD,  that  the  deliv- 
ery of  the  deeds  by  the  sheriff  would  be  en- 
joined because  the  sale  was  a  fraud  on  plain- 
tiff and  the  execution  debtor's  other  credit- 
ors, who  were  pressing  for  judgment. — 
Vineland  National  Bank  vs.  Shinn,  10  Dick. 
415.     A.  Id.  825. 

8.  Construction  of  Street  Railway. 

A  street  railway  company  failed  to  com- 
ply with  an  ordinance  requiring  that  its 
plans  for  overhead  wires  be  submitted  to 
the  township  committee  for  approval,  and 
that  it  complete  its  road  within  a  year.  It 
applied  for  a  new  franchise,  and  the  com- 
mittee assured  the  company  that  its  con- 
sent would  be  granted  upon  certain  terms, 
to  which  the  company  agreed.  Construc- 
tion of  the  road  progressed  without  objec- 
tion, and  poles  were  located  with  the  con- 
sent of  the  majority  of  the  committee  acting 
individually.  The  company,  fearing  that  a 
rival  company  would  interfere,  hurried  its 
road  to  completion  between  Saturday  night 
and  Monday  morning.  HELD,  that  further 
construction  and  operation  of  the  road 
would  be  enjoined  until  the  consent  of  the 
committee  could  be  obtained. — Grey  vs. 
New  York  and  Philadelphia  Traction  Co., 
11  Dick.  463. 

The  contention  that  the  construction  of 
an  electric  railway,  known  as  a  "trolley," 
longitudinally  upon  a  country  public  road, 
imposes   a   servitude   in   addition    to    that 
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charged  upon  the  lands  by  the  original  tak- 
ing for  a  public  highway,  entitling  the 
owner  of  the  fee  to  additional  compensa- 
tion to  be  first  made,  is  an  unsettled  ques- 
tion in  this  state. — Ehret  vs.  Camden  and 
Trenton  Railway  Co.,  15  Dick.  246. 

When  the  case  presented  for  a  prelim- 
inary writ  of  injunction  depends  upon  the 
acceptance  of  the  above  stated  contention 
as  established,  the  writ  will  not  be  allowed. 
—Ibid. 

9.  Municipal  Procedure- 
While  a  court  of  equity  will  not,  as  a  rule, 
correct  irregularities  in  municipal  procedure, 
it  will  nevertheless  restrain  an  irregular 
proceeding  if  it  threatens  irreparable  injury. 
— Coast  Company  vs.  Spring  Lake,  11  Dick. 
615.     -4.  13  Id.  586. 

In  proceedings  by  abutting  property 
owners  to  restrain  a  municipality  from  pay- 
ing for  an  improvement  because  it  was  not 
constructed  according  to  specifications,  an 
injunction  pendente  lite  is  warranted  where 
the  evidence  whether  the  improvement  was 
defective  is  conflicting,  and  where  it  appears 
that  the  municipality  will  not  defend 
against  a  demand  by  the  contractor  for 
payment. — Collingwood  vs.  White,  12  Dick. 
490. 

The  owner  of  land  in  a  city,  having 
erected  thereon  a  fence  more  than  eight 
feet  high  before  any  ordinance  had  been 
passed  prohibiting  such  fences,  is  entitled  to 
a  preliminary  injunction  restraining  the 
city  superintendent  of  buildings  (pending 
final  hearing)  from  removing  the  fence  on 
the  ground  that  it  was  erected  in  violation 
of  the  ordinance,  since  certiorari  would  not 
lie  to  review  the  mere  determination  of  the 
superintendent  of  buildings;  nor  would  it 
lie  to  review  the  ordinance  in  question 
which  applied  only  to  fences  subsequently 
erected. — Jackson  vs.  Miller,  3  Rob.  182. 


10.  Abate  Nuisances. 

Pending  a  hearing  in  a  suit  to  enjoin  a 
city  from  discharging  sewage  into  a  river, 
an  injunction  may  be  granted  restraining 
the  city  from  increasing  the  discharge  where 
the  potableness  of  the  water  is  destroyed 
and  noxious  smells  arise  from  the  polluted 
water,  which  produce  general  discomfort  to 
the  inhabitants  along  the  river,  but  the  city 
will  not  be  enjoined  from  continuing  to 
discharge  sewage  until  it  has  had  a  reason- 
able time  to  provide  other  means  to  dis- 
pose thereof. — Attorney-General  vs.  Pater- 
son,  13  Dick.  1.     See  15  Id.  385. 

A  corporation  employs  from  fifteen  to 
twenty-five  men  in  conducting  a  business 
upon  leased  land  bordering  upon  the  Passaic 
river,  a  tidal  stream.  The  city  of  Newark 
proposes  to  build  a  sewer  through  which  a 
large  quantity  of  sewage  will  be  discharged 


into  the  stream  at  a  point  fifty-five  feet 
from  the  complainant's  premises.  It  is 
clear  that  the  sewage  at  certain  recurring 
periods  of  each  year  will  create  a  stench 
which  will  be  very  offensive  to  the  officers 
and  employes  of  the  complainant  while 
transacting  the  business  of  the  company 
upon  the  premises,  and  will  impair  the 
value  of  its  property.  HELD,  that,  al- 
though the  injury  is  only  anticipated,  it 
will  be  enjoined. — Sayre  vs.  Newark,  13 
Dick.  136.     See  15  Id.  361. 

A  court  of  equity  has  jurisdiction  to  pro- 
tect, by  preliminary  injunction,  a  dwelling 
house  against  a  nuisance  which  renders  it 
uncomfortable,  though  the  existence  of  such 
a  nuisance  is  disputed. — Cronin  vs.  Bloe- 
mecke,  13  Dick.  313. 

An  injunction  will  lie  to  restrain  a  meadow 
company  from  overflowing  banked  meadow 
lands  within  its  bounds,  lying  adjacent  to  a 
tidal  stream,  where  the  company  proposes  to 
determine  the  question  of  such  overflow 
at  a  special  meeting  in  May  called  for  the 
purpose,  instead  of  at  an  annual  meeting 
in  April  as  required  by  Gen.  Stat.,  p. 
2035,  sec.  59  and  Gen.  Stat.,  p.  2028,  sec. 
29,  providing  that  such  questions  must  be 
passed  upon  at  such  annual  meeting  be- 
fore crops  are  planted. — Myers  vs.  All- 
spruce  Meadow  Co.,  13  Dick.  438. 

Where  a  lower  riparian  proprietor  has 
secured  a  judgment  at  law  determining  the 
maintenance  of  a  nuisance  by  an  upper 
proprietor  in  the  abstraction  of  water 
from  the  stream,  and  the  continuance 
thereof  works  substantial  and  permanent 
injury  to  his  property,  he  is  entitled,  as  of 
course,  to  an  injunction  to  restrain  such 
continuance. — Harper,  &c,  Co.  vs.  Moun- 
tain Water  Co.,  20  Dick.  479. 

The  proofs,  on  application  for  prelim- 
inary injunction  against  Sunday  ball  games 
as  a  nuisance,  held  to  show  facts  as  to  dis- 
turbance from  noises  authorizing  the  relief. 
■ — Seastream  vs.  New  Jersey  Exhibition  Co., 
1  Rob.  178. 

Owners  of  land  adjoining  an  enclosed 
ground,  to  which  admission  is  charged  to 
see  ball  games,  are  not  estopped  to  seek 
injunction  against  Sunday  ball  games 
thereon  as  a  nuisance  because  for  several 
years  before  the  enclosure  persons  taking 
possession  of  the  grounds  without  let  or 
hindrance  played  Sunday  ball  games  in  the 
presence  of  all  choosing  to  look,  and  the 
same  class  of  noises  had  been  made,  without 
attempt  at  relief  against  the  same  by  such 
onlookers  and  persons  alighting  at  the  same 
place  from  electric  cars  and  going  for 
amusement  to  the  river  and  the  woods  in 
the  vicinity. — Ibid. 

The  construction  by  a  land  owner  of 
structures  causing  the  surface  water  to  flow 
on   to   adjoining  land,   whereby  the   total 
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volume  of  surface  water  flowing  over  such 
land  is  increased  as  to  cause  damage,  gives 
the  owner  of  such  land  no  right  01  action. 
— Sullivan  vs.  Browning,  1  Rob.  391. 

Equity  will  restrain  a  municipality  from 
carrying  out  a  drainage  scheme  which  will 
collect  a  large  quantity  of  surface  water 
and  discharge  the  same  on  lands  of  an  in- 
dividual in  such  quantities  as  t<>  practically 
render  the  land  valueless. — Fuller  vs.  Town- 
ship of  Belleville,  1  Rob.  468. 

Though  the  physical  construction  of  a 
grade  crossing  over  a  street  cannot  be  en- 
joined as  a  nuisance,  if  it  be  authorized  by 
law,  yet,  if  the  railroad  company  exhibits 
an  intention  not  to  comply  with  the  law 
with  reaped  to  safeguarding  the  same,  mu- 
nicipal authorities  are  entitled  to  apply  to 
a  court  of  equity  for  relief  touching  the 
same. — Hudson  County  vs.  Central  Railroad 
«Co.  of  New  Jersey,  2  Rob.  500. 

The  act  of  1903,  entitled  "An  act  to 
relieve  from  pollution  the  rivers  and  streams 
within  the  Passaic  valley  sewerage  district," 
&c,  is  not  a  bar  to  the  right  of  riparian 
owners  whose  lands  are  below  the  point  of 
pollution  to  have  an  injunction  against  or 
compensation  from  the  city  of  Paterson 
upon  the  principle  laid  down  in  Simmons 
vs.  Paterson,  60  N.  J.  Eq.,  15  Dick.  385. 
— Doremus  vs.  Paterson,  3  Rob.  188. 

The  riparian  owners  of  lands  along  the 
Passaic  river,  below  the  city  of  Paterson, 
but  above  tide  water,  are  entitled  to  an 
injunction  restraining  the  city  from  pollut- 
ing the  stream  by  discharging  its  sewage 
therein,  unless  the  city  shall  elect  to  make 
them  compensation  for  the  injury  to  their 
property  resulting  from  such  pollution. — 
Ibid. 

U.  Strikes. 

Under  Pamph.  L.,  1883,  p.  36,  making 
it  lawful  for  workmen  to  combine  to  per- 
suade any  person  or  persons,  by  peaceable 
means,  to  enter  into  a  combination  for  en- 
tering or  leaving  the  employment  of  any 
person  or  corporation,  the  mere  stationing 
of  striking  workmen  to  watch  the  employ- 
er's premises  for  the  purpose  of  seeing  who 
can  be  made  the  subject  of  peaceable  per- 
suasion to  strike  is  not  of  itself  sufficient 
to  warrant  a  preliminary  injunction,  unless 
it  appears  that  the  purpose  of  the  guard  is 
also  to  coerce  actual  or  prospective  employes 
by  non-peaceable  means  to  quit  work. — 
Cumberland  Glass  Manufacturing  Co.  vs. 
Glass  Bottle  Blowers'  Association,  14  Dick. 
49. 

Where  more  or  less  continuous  acts  of 
violence  are  indulged  in  by  striking  work- 
men, consisting  in  the  assembling  of  crew.  Is 
at  the  employer's  premises,  in  the  streets 
and  at  the  railroad  station,  which  occa- 
sionally attack  property,  use  abusive  lan- 
guage towards  employes,  forcibly  interfere 


with  persons  seeking  to  enter  the  premises, 
and  forcibly  intercept  the  employer's  in- 
coming workmen  at  the  railroad  station, 
such  acts  and  conduct  furnish  grounds  for 
an  injunction  restraining  those  participat- 
ing from  so  interfering  with  engaged  work- 
men, notwithstanding  instructions  to 
strikers  to  use  only  peaceable  methods  in 
persuading  others  to  quit  work. — Ibid. 

Neither  a  workmen's  association,  con- 
ducting and  financially  supporting  a  strike 
by  its  members,  nor  the  president  of  such 
association,  who  organizes  and  directs  such 
strike,  confers  with  its  leaders,  disburses 
the  financial  aid  to  strikers,  and  promises 
it  to  others  on  their  striking,  will  be  en- 
joined at  suit  of  the  employer  to  restrain 
interference  with  engaged  employes,  neither 
having  authorized,  encouraged,  known  of, 
nor  tacitly  approved  any  acts  of  violence. 
—Ibid. 

Injunction  is  the  proper  remedy  for  an 

employer  where  numerous  third  parties  in- 
terfere with  his  employes  against  the  latter's 
consent,  and  endeavor  by  unlawful  means 
to  induce  them  to  quit  work. — Frank  & 
Dugan  vs.  Herold,  18  Dick.  443. 

Employers,  where  third  parties  interfere 
with  their  employes  against  the  latter's 
consent  and  endeavor,  by  threats  or  per- 
suasions, to  have  the  employes  under  con- 
tract to  render  rervice  break  their  contract 
and  quit  the  service,  have  a  right  to  an 
injunction  to  restrain  such  tliird  persons 
from  so  interfering  with  their  employes. — 
Jersey  City  Printing  Co.  vs.  Cassidy,  18 
Dick.  759. 

Employers,  where  third  persons  inter- 
fere with  persons  willing  to  be  employed, 
against  the  latter's  consent,  by  personal 
molestation,  with  intent  to  coerce  such  per- 
sons to  refrain  from  entering  such  employ- 
ment, and  by  personal  anno3'ance,  have  a 
right  to  an  injunction  to  restrain  such  third 
persons  from  so  interfering  with  the  persons 
seeking  employment,  such  interference  be- 
ing an  invasion  of  the  right  of  employers 
to  have  labor  flow  freely  to  them. — Ibid. 

An  injunction  order,  granted  on  the  filing 
of  a  bill  for  an  injunction  by  an  employer 
against  his  former  employes,  restraining  the 
latter  from  interfering  with  other  men  em- 
ployed under  contract  or  with  men  willing 
to  work,  will  not  be  set  aside  on  the  hearing 
of  a  motion  on  ex  parte  affidavits,  but  will 
be  continued  until  final  hearing. — Ibid. 

Where,  on  an  order  to  show  cause  why 
an  injunction  should  not  be  granted  against 
strikers  and  the  labor  union,  restraining 
picketing  and  illegal  interference  with  com- 
plainant's employes  pending  suit  for  per- 
manent relief,  the  only  showing  b3-  defend- 
ants consisted  of  a  large  number  of  affida- 
vits, written  on  printed  blank  forms — the 
spaces  being  filled  with  the  names  of  the 
particular      answering     defendants — which 


INJUNCTIONS,  I. 


For  What  Issued. 


consisted  merely  of  a  denial  of  the  facts 
alleged  in  the  bill  and  allegation  that  the 
strike  which  was  in  progress  was  being  con- 
ducted without  violence  or  unlawful  inter- 
ference with  complainant's  business,  and  it 
did  not  appear  that  the  issuance  of  the  in- 
junction until  final  hearing  would  result  in 
any  hardship  to  defendants,  the  injunction 
would  be  granted. — George  Jonas  Glass  Co. 
vs.  Glassblowers'  Association,  19  Dick.  640. 

Attempts  by  members  of  a  labor  union  to 
compel  an  employer  to  accede  to  the  de- 
mands of  the  union  as  to  the  mode  of  doing 
his  business  by  persuading  or  inducing  others 
not  to  deal  with  him  is  unlawful,  and  will 
be  enjoined. — Martin  vs.  McFall,  20  Dick. 
91. 

A  bill  alleged  that  the  complainants, 
forty-six  in  number,  were  machinists,  re-  | 
cently  employed  by  defendant  company,  ] 
but  were  on  strike;  that  the  complainants, 
with  other  machinists,  had  formed  a  volun-  j 
tary  association  to  better  the  condition  of  j 
machinists  in  general;  that  defendant  com- 
pany and  others,  individuals  and  corpora- 
tions, had  formed  a  voluntary  association 
for  the  purpose  of  dealing  with  labor  troubles 
affecting  the  metal  trades  in  New  York 
harbor;  that,  in  order  to  carry  out  the  de- 
sign of  the  machinists'  association,  the  com- 
plainants had  endeavored  to  obtain  ma- 
chinists to  join  them,  and  had  maintained 
a  system  of  quiet  picketing  in  the  streets 
near  the  machine  shops  of  the  defendant 
company,  and  averred  that  defendants,  in 
combination,  were  interfering,  by  intimida- 
tion, threats,  violence,  arrests,  &c,  with 
the  pickets  of  complainants.  HELD,  that 
the  complainants  were  before  the  court  as 
employers,  and  not  as  employes,  though  the 
bill  also  averred  that  defendants  had  con- 
spired to  compel  complainants  to  work  for 
defendant  company. — Atkins  vs.  Fletcher 
Co.,  20  Dick.  658. 

Employers  have  the  right  to  combine  to 
refuse  employment  to  any  kind  or  class  of 
workmen  just  as  fully  as  employes  have  the 
right  to  combine  to  refuse  to  be  employed 
by  any  employer  employing  men  of  whom 
they  disapprove  or  conducting  his  business 
contrary  to  their  views. — Ibid. 

A  bill  presenting  the  complaint  of  a  vol- 
untary association  composed  of  machinists, 
and  organized  for  various  purposes,  includ- 
ing benevolent  purposes,  and  alleging  that 
the  association  had  employed  persons  to 
perform  the  services  of  "picketing;"  that 
complainants  had  been  so  employed,  but 
that  most  of  them  had  been  compelled  to 
give  up  the  work  because  of  the  insults, 
violence,  unlawful  arrests,  &c,  to  which 
they  were  subjected  by  defendants,  could 
not  be  deemed  as  averring  grievances  of  the 
"pickets"  themselves,  but  merely  regarded 
as  grievances  of  the  association  itself. — Ibid. 

The  mere  fact  that  defendants,  in  com- 
bination, by  means  of  intimidation  or  crimi- 


nal violence,  interfere  with  the  free  flow  of 
labor  to  an  employer,  does  not  give  the 
employer  the  right  to  equitable  relief,  in 
the  absence  of  his  showing  that  his  remedy 
at  law  is  inadequate. — Ibid. 

Equity  does  not  undertake  to  grant  in- 
junction in  strike  or  boycott  cases  unless 
complainant  has  shown  substantial  pecun- 
iary loss  in  respect  to  his  property  and 
business  for  which  an  action  at  law  was 
an  inadequate  remedy,  or  where  he  has 
shown  that  he  had  been  deprived  of  his 
right  to  make  a  living. — Ibid. 

The  right  of  a  voluntary  association,  en- 
gaged in  supporting  a  strike,  to  freedom  in 
the  labor  market,  so  that  the  association 
can  readily  employ  pickets  and  other  agents 
in  carrying  on  its  industrial  warfare,  is  not 
a  proper  subject  of  protection  by  means  of 
an  injunction. — Ibid. 

12.  To  Enforce  Covenants. 

A  printed  blank  deed  for  the  conveyance 
of  single  lots  contained  the  provision  "that 
the  lot  hereby  conveyed  is  not  to  be  sub- 
divided, and  that  no  more  than  one  resi- 
dence is  to  be  erected  upon  the  same."  The 
owner  of  four  adjoining  lots  conveyed  two 
in  one  deed,  and  the  grantee  treated  them 
as  one  lot  and  built  a  single  dwelling.  After- 
wards the  owner  conveyed  to  him  the  other 
two,  and  inserted  the  letter  "s"  in  the  blank 
space  after  the  word  "lot."  The  grantor 
still  owned  a  large  number  of  lots  in  the 
vicinity.  HELD,  that  he  could  enjoin  the 
grantee  from  building  two  houses  on  the 
two  lots  last  conveyed. — Gamm  vs.  Renner, 
14  Dick.  307. 

Preliminarv  injunction  denied  in  case 
stated.— Sutcliffe  vs.  Eisele,  17  Dick.  222. 

Quaere.  What  constitutes  a  "bay  win- 
dow" to  a  dwelling? — Ibid. 

In  a  suit  for  an  injunction,  evidence  held 
to  show  that  defendant  was  engaged  directly, 
as  agent,  in  carrying  on  a  business,  in  vio- 
lation of  his  covenant  not  to  engage  "as 
agent  or  servant"  in  such  business. — Fleck- 
enstein  Brothers  Co.  vs.  Fleckenstein,  21 
Dick.  252. 

Where  a  proprietor  of  a  business  has  sold 
the  same,  and  has  covenanted  not  to  engage 
in  that  business  as  agent  or  servant,  gran- 
gers to  the  contract,  who  establish  a  similar 
business  under  the  name  of  the  wife  of  the 
covenantor,  may  be  enjoined,  at  the  in- 
stance of  the  purchaser  of  the  business,  from 
causing  the  covenantor  to  violate  the  con- 
tract by  employing  him,  and  holding  him 
out  as  their  active  agent  and  superintendent, 
with  knowledge  that  the  purchaser  is  there- 
by being  injured  and  obtaining  a  corres- 
ponding advantage  to  themselves  in  their 
business. — Ibid. 


INJUNCTIONS,  I. 


For  What  Issued. 


When  a  contract  requires  the  defendant 
to  do  for  the  complainants,  exclusively, 
some  act  calling  for  the  exercise  of  skill  or 
artistic  capacity,  equity  will  enforce  the 
negative  side  of  the  agreement  and  will  re- 
strain the  defendant  from  giving  his  ser- 
vices to  any  other  than  the  complainants 
for  whom  he  agreed  to  work,  but  it  will  not 
make  a  mandatory  decree  to  compel  the 
defendant  to  exercise  his  skill  in  specifically 
performing  the  contract. — Myers  vs.  Steel 
Machine  Co.,  1  Rob.  300.     A.  2  Rob.  795. 

Many  owners  of  beach  front  lands  cove- 
nanted, under  seal,  that  Atlantic  City  might 
locate  a  boardwalk  across  their  several 
ownerships  at  the  ocean  edge,  with  aiding 
covenants  against  the  erection  of  buildings 
on  its  ocean  side  in  order  to  secure  light, 
air  and  view  of  the  ocean  from  the  board- 
walk. Possession  of  the  locus  was  given 
to  the  city,  and  the  boardwalk  was  visibly 
in  process  of  construction,  in  large  size  and 
at  great  expense,  when  one  of  the  covenants 
ors  conveyed  his  lot  on  which  the  board- 
walk had  been  erected  to  a  grantee,  who 
recorded  his  deed  before  the  covenant  with 
the  city  for  the  way  was  recorded.  This 
grantee  and  his  assigns  accepted  and  used 
the  boardwalk  improvement  and  its  privi- 
lege of  ocean  view  secured  by  the  aiding 
covenants  of  the  deed  for  several  years,  but 
afterwards  attempted  to  erect  a  building 
on  the  ocean  side  of  the  boardwalk,  which 
was  in  breach  of  those  covenants.  HELD, 
the  open  and  notorious  possession  of  the 
way  and  the  construction  thereon  of  a  visi- 
ble and  peculiar  improvement  (the  board- 
walk) was  notice  to  the  grantees  who  first 
recorded  their  deed  of  the  right  of  the  city 
to  the  way  for  a  boardwalk,  and  of  the  aid- 
ing covenant  against  building  oceanward 
therefrom,  and  that  the  erection  of  build- 
ings in  breach  of  the  latter  covenant  will  be 
enjoined. — Atlantic  City  vs.  New  Audito- 
rium Pier  Co.,  1  Rob.  284.     See  Id.  610. 

If  the  deed  to  the  city  failed  to  pass  an 
estate  in  the  right  of  way  for  want  of  words 
of  grant,  it  yet  operated  as  a  covenant  be- 
tween the  signers  and  the  city  that  each 
owner  would  surrender  to  the  city  his  por- 
tion of  the  way  and  be  bound  not  to  build 
on  the  ocean  side  of  the  boardwalk,  in  con- 
sideration that  the  city  would  erect  the 
boardwalk  improvement.  When,  under 
such  a  covenant,  possession  of  the  way  has 
been  delivered  to  the  city,  and  it  has  erected 
the  boardwalk  improvement,  which  has  been 
accepted  and  used  by  the  signers  of  the 
covenant  for  several  years,  a  grantee  of  one 
of  the  covenantors  will  be  restrained  if  he 
attempts  to  build  on  the  ocean  side  of  the 
boardwalk,  in  breach  of  one  of  the  cove- 
nants securing  light,  air  and  view  from  the 
boardwalk . — Ibid . 

Such  a  covenant  is  also,  as  between  the 
signers  thereof,  a  general  scheme  of  public 
improvement,  by  which  each  surrenders  his 
portion  of  the  way  in  consideration  of  the 
surrender  made  by  the  other  signers  of  their 


portions,  for  the  benefit  of  tin-  public  and 
of  themselves  as  owners  of  land  fronting 
on  the  right  of  way.  Any  owner  who  so 
builds  on  the  ocean  side  of  the  boardwalk 
as  to  shut  out  the  view  of  the  sea  therefrom, 
may  be  restrained  at  the  suit  of  any  other 
owner  who  has  contributed  land  to  the  com- 
mon purpose,  unless  the  building  erected  is 
a  pier  within  the  meaning  of  the  proviso  of 
that  covenant. — Ibid. 

That  proviso  authorizes  an  owner  to 
erect  but  one  pier.  When  that  has  been 
done,  no  lateral  additions  thereto  can  after- 
wards be  made. — Ibid. 

A  tunnel  company,  in  the  course  of  con- 
demnation proceedings  to  acquire  a  right 
of  way  under  the  property  of  a  railway  com- 
pany, executed  a  covenant  that  it  would  not 
at  any  time  thereafter  institute  proceedings 
to  condemn  any  right  or  interest  whatever 
under  any  lands  belonging  to  such  railroad 
company  lying  between  certain  boundaries 
where  the  tunnel  was  located.  HELD,  that 
if  such  covenant  was  valid  it  could  not  be 
enforced  in  equity  by  an  injunction  restrain- 
ing a  successor  of  the  tunnel  company  from 
acquiring  a  further  right  of  way  under  such 
property,  but  the  parties  should  be  left  to 
their  remedies  at  law. — Morris,  &c,  Rail- 
road Co.  vs.  Hoboken,  &c,  Railroad  Co.,  2 
Rob.  328. 

In  a  suit  to  restrain  the  enforcement  of 
a  note  and  mortgage  given  to  defendant 
brewing  company  as  a  part  of  a  transfer 
of  a  saloon  business  to  complainant,  evidence 
held  to  establish  a  parol  agreement  at  the 
time  such  securities  were  executed  that  de- 
fendant company  would  not  enforce  them 
so  long  as  complainant  purchased  his  beer 
of  it. — O'Brien  vs.  Paterson  Brewing  and 
Malting  Co.,  3  Rob.  117. 

Complainant  purchased  a  saloon  located 
in  a  building  the  lease  to  which  was  subject 
to  termination  on  short  notice,  having  no 
valuable  good  will,  agreeing  to  pay  in  cash 
the  value  of  the  stock  on  hand,  and  to  give 
a  mortgage  to  defendant  brewing  company 
for  the  amount  of  an  indebtedness  owing 
by  the  seller  of  the  saloon  to  defendant  for 
beer,  advances,  &c,  the  amount  of  which 
was  largely  in  excess  of  the  value  of  the 
fixtures,  under  an  agreement  that  the  se- 
curities should  not  be  enforced  so  long  as 
complainant  purchased  beer  from  defend- 
ant. HELD,  that  complainant,  on  ceasing 
to  purchase  defendant's  beer,  was  entitled 
to  restrain  the  enforcement  of  the  note  and 
mortgage  on  tendering  to  defendant  the 
reasonable  value  of  the  fixtures. — Ibid. 

Where  the  complainant  gave  the  defend- 
ant notice  as  soon  as  it  appeared  that  f;he 
latter's  building  would  violate  the  restric- 
tion, but  the  building  was  completed  after 
suit  for  an  injunction  was  commenced, 
complainant  is  entitled  to  a  mandatory  in- 
junction.— Morrow  vs.  Hasselman,  3  Rob. 
612. 
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The  primary  right  claimed  by  the  com- 
plainant, if  it  exists,  is  strictly  legal,  as  dis- 
tinguished from  equitable,  in  its  nature, 
and  hence,  being  doubtful  and  unsettled, 
cannot  be  protected  by  an  injunction  from 
the  court  of  chancery.  If  the  rule  against 
the  use  of  an  injunction  in  this  class  of  cases 
at  the  present  time  has  any  exceptions, 
there  are  no  facts  on  which  to  found  such 
an  exception  in  this  case. — Sperry  &  Hutch- 
inson Co.  vs.  Hertzberg,  3  Rob.  264. 

13.  Sale  of  Property. 

Plaintiff's  mother  died  leaving  substan- 
tially no  personal  property,  and  plaintiff, 
an  infant,  as  her  only  heir.  Decedent's 
husband  was  appointed  her  administrator, 
and  obtained  an  order  to  sell  the  real  estate 
for  payment  of  her  debts,  among  which  was 
the  undertaker's  bill  for  her  burial,  for  which 
the  husband  was  liable.  Other  bills  were 
for  provisions  furnished  the  family,  and 
druggist's  and  physician's  bills,  for  which 
he  was  prima  facie  liable.  HELD,  that  an 
injunction  would  lie,  at  the  suit  of  plaintiff, 
to  restrain  the  sale  since,  being  an  infant, 
she  could  not  protect  herself,  by  obtaining 
a  loan  on  the  property  and  otherwise, 
against  a  sacrifice  of  her  property. — Doll  vs. 
Cash,  16  Dick.  108. 

In  the  absence  of  fraud,  gross  injustice, 
irremediable  injury,  or  other  ground  of 
equitable  jurisdiction,  a  court  of  chancery 
will  not  restrain  a  threatened  sale  under 
execution  against  one  person  of  property 
claimed  by  another,  though  the  latter  has 
a  bill  to  quiet  title  pending. — West  Jersey 
&  Seashore  Railroad  Co.  vs.  Smith,  3  Rob. 
429. 

14.  Divorce  Suit. 

Defendant  was  conducting  business  in 
two  places  in  the  state,  at  one  of  which  his 
family  resided,  and  he  had  another  business 
and  office  in  another  state,  at  which  he  spent 
considerable  time,  but  only  slept  there  occa- 
sionally when  business  was  pressing,  and 
did  not  give  up  his  domicile  in  the  first 
state,  and  while  so  doing  commenced  di- 
vorce proceedings  against  his  wife  in  the 
North  Dakota  courts.  His  wife  obtained 
an  injunction  restraining  him  from  procur- 
ing such  divorce,  which  was  served  on  him 
outside  the  state,  and,  a  subpoena  being 
returned  unserved  on  account  of  not  found, 
jurisdiction  was  obtained  by  publication, 
and  service  was  made  on  him  by  mail. 
HELD,  that  the  court  had  such  jurisdic- 
tion of  the  person  of  defendant  as  to  em- 
power it  to  enjoin  his  procuring  a  divorce. 
— Kempson  vs.  Kempson,  16  Dick.  303. 
See  18  Id.  783. 

A  husband  and  wife  having  their  matri- 
monial domicile  in  this  state,  and  the  domi- 
cile of  the  wife  being  also  here.  HELD,  that 
the  court  of  chancery,  on  a  bill  filed  by  the 
wife,  had  jurisdiction  to  enjoin  the  husband 
from  prosecuting  a  suit  for  divorce  in  an- 


other state,  the  jurisdiction  of  which  he  had 
invoked  on  a  false  and  fraudulent  allegation 
of  his  residence  in  that  state. — Kempson  vs. 
Kempson,  18  Dick.  783. 

15.  Enjoyment  of  Easement. 

Where  windows,  to  which  an  easement 
of  air  and  light  pertains,  are  permanently 
closed  for  over  forty  years,  and  no  effort  to 
open  such  windows  has  been  made,  equity 
will  not  enjoin  the  erection  of  a  building 
on  an  adjoining  lot  which  will  interfere  with 
such  easement  if  it  still  exists. — Johnson  vs. 
Hahne,  16  Dick.  438. 

Where  complainant  owned  the  right  to 
maintain  a  tile  drain  through  defendants' 
property  and  thence  across  complainant's 
property  and  into  the  street  sewer,  com- 
plainant was  entitled  to  an  injunction  to 
restrain  defendant  from  connecting  his 
drain  therewith  in  such  a  manner  as  to  cre- 
ate an  obstruction  in  the  pipe  and  prevent 
the  sewage  from  complainant's  premises 
from  being  carried  off  freely.— Hess  vs. 
Kenney,  3  Rob.  138. 

16.  Fruits  of  Fraud. 

Where,  by  fraudulent  practices,  possession 
of  a  building  standing  upon  leased  land  has 
been  obtained  under  an  agreement  with  the 
owner  of  the  building  to  tear  it  down  or 
remove  it,  equity  will  restrain  a  party  to 
such  contract  from  using  the  possession  for 
any  purpose  other  than  that  for  which  it 
was  obtained. — Armour  vs.  Connolly,  18 
Dick.  788. 

A  person  claiming  to  have  an  interest  in 
land  being  sold  at  a  judicial  sale,  whether 
such  person  be  a  judgment  creditor  or  other- 
wise, may,  at  such  sale,  state  facts  as  to  the 
property  about  to  be  sold,  when  such  facts 
relate  to  the  title,  possession  or  the  alleged 
right  of  possession  thereof.  Such  state- 
ments cannot  be  deemed  inequitable,  op- 
pressive or  a  slander  of  the  title,  but  a 
failure  to  so  do  will  not  work  an  estoppel 
of  the  assertion  of  any  right  or  remedy 
which  such  judgment  creditor  or  other  per- 
son in  interest  may  have  in  such  land. — 
Brady  vs.  Carteret  Realty  Co.,  1  Rob.  641. 

But  it  is  inequitable  for  a  judgment 
creditor,  or  other  party  in  interest  in  the 
land  sold,  to  not  only  state  facts,  but  to 
express  an  opinion  as  to  the  title,  which 
injures  and  prejudices  the  sale  of  the  inter- 
est which  the  debtor  has  or  which  will  pass 
under  the  conveyance  by  the  sheriff  or  other 
officers. — Ibid. 

It  is  inequitable  for  a  judgment  creditor 
while  using  the  process  of  a  court  of  law  to 
collect  its  debt,  to  avail  itself  of  the  occa- 
sion of  the  sale  to  start  a  question  of  title, 
to  cheapen  what  it  proposes  to  sell,  and  a 
court  of  equity  will  enjoin  it  from  pursuing 
the  legal  process  until  such  question  of  title 
is  settled. — Ibid. 


INJUNCTIONS,   1. 


For  What    Issued. 


17.  Removal  of  Soil. 

Where  it  appears  thai  the  excavation  oi 
sand  from  a  portion  of  the  seashore  by  the 
owner  thereof  will,  by  the  laws  of  gravita- 
tion and  by  wave  motion,  result  m  ihe  re- 
moval of  adjoining  soil  of  another,  and  thai 
such  latter  removal  will  expose  the  land  oi 
a  third  party  to  the  action  of  the  waves, 
the  third  party  is  entitled  to  an  injunction 
restraining  the  excavation.— Murray  vs. 
Pannaei,   L9  Dick.  147.     A.  1  Rob.  724. 

18.  Construction  of  Bridges. 

The  charter  of  the  Camden  and  Atlantic 
Railway  Company  (Pamph.  L.,  1852,  p. 
268,  sec.  9)  makes  it  the  duty  ..I  the  com 
pany  to  construct  and  Keep  in  repair  good 
and  sufficient  bridges  over  or  under  the 
said  railroad  where  any  public  road  crosses 
the  same,  and  to  alter  or  grade  said  roads 
so  that  passage  shall  not  be  impeded  there- 
by. This  clause  confers  upon  the  railroad 
company  the  power  to  alter  the  grade  of  the 
public  highways  so  as  to  carry  them  over 
the  railroad  tracks  by  overhead  bridges. — 

West  Jersej  and  ><  a  I Railroad  '  o 

Waterford,  19  Dick.  663. 

To  jvstifv  such  alteration  of  grades  of 
the  public  highway  there  must  be  reason- 
able cause  for  such  a  change.  The  fact 
that  the  company's  trains  cross  the  public 
highway,  traveling  at  a  speed  of  seventy 
miles  an  hour,  is  reasonable  cause  Eoi  the 
carrying  of  the  public  highways  across  the 
railroad  tracks  by  overhead  bridges. — Ibid. 

The  committee  of  the  township,  in  which 
the  crossing  is  located,  has  no  power  to 
prevent  the  railroad  company  from  erect- 
ing such  overhead  bridges  and  making  the 
incidental  changes  in  the  grade  of  the  pub- 
lic highways. — Ibid. 

If  the  railroad  company  constructs  an 
insufficient  bridge,  that  '  fact  does  not 
authorize  the  committee  of  the  township, 
in  which  the  crossing  is  situate,  to  prevent 
the  building  of  any  other  overhead  bridge 
in  that  township.  If  such  a  bridge  be  in- 
sufficient, the  proper  proceeding  is  to  in- 
voke the  action  of  lawful  authority  for  the 
correction  of  the  defects  of  that  particular 
structure. — Ibid. 

The  charter  of  the  Camden  and  Atlantic 
Railroad  Company  makes  it  the  duty  of 
that  company  and  its  successors  not  only 
to  construct  good  and  sufficient  bridges  for 
the  purposes  named,  but  also  to  keep  them 
in  repair  continuously. — Ibid. 

Equity  will  enjoin  the  purchaser  of  a 
judgment,  who  claims  a  title  to  the  judg- 
ment debtor's  property  hostile  to  that  of 
the  judgment  debtor,  from  selling  such 
property  on  execution,  and  announcing 
at  the  sale  that  the  judgment  debtor  has 
no  title  in  the  land,  but  that  he  (the  owner 


ol  the  judgment)  in  fact  owns  the  estate 
which  the  sheriff  is  offering  for  sale,  and  , 
thai  the  purchaser  will  get  nothing  of  value 
by  the  sheriff's  deed.— Brady  vs.  Carteret 
Realty  Co.,  2]  Dick.  243. 

19.  Laying  of  Pipes. 

The  authority  conferred  upon  the  Morris- 
town  Gaslighl  company,  by  section  1  of  its 
charter,  to  Bell  gas  for  the  purpose  of  light- 
ing the  streets,  buildings,  manufactories 
and  other  place  .  ituatedin  Morristown  and 
its  vicinity,  does  not  authorize  thai  com- 
pany to  enter  into  the  independent  munici- 
pality of  Madison,  four  miles  distant  from 
Morristown.  and  lay  pipes  in  the  streets 
thereof. — Madison  vs.  Morristown  Gas.  Co., 
20  Dick.  356. 

The  authority,  conferred  by  section  2  of 
the  defendant  company's  charter,  to  lay 
down  their  gas  pipes  *  *  *  in  the 
streets,  alleys,  lanes,  avenues  and  public 
grounds  of  Morristown  and  its  vicinity,  does 
not  authorize  them  to  lay  their  gas  pipes 
in  the  streets  of  other  places,  constituting 
independent  municipal  governments,  be- 
yond and  outside  of  the  municipal  corpora- 
tion of  which  the  unincorporated  village  of 
Morristown  was  a  part  in  1855. — Ibid. 

20.  Changing  Status  of  Subject 
Matter. 

A  litigant,  against  whom  a  cause  has  been 
finally  decided  in  the  supreme  court,  who 
has  in  good  faith  promptly  taken  a  writ  of 
error  to  the  court  of  errors  and  appeals, 
which  he  is  diligently  prosecuting,  and  who 
is  unable  to  secure  from  any  law  court  a 
restraint  against  such  a  change  in  the 
status  of  the  subject  matter  of  the  contro- 
versy as  may  make  nugatory  the  judgment 
of  the  court  of  review  when  pronounced, 
has  (if  the  matter  in  dispute  is  one  worthy 
to  be  considered  by  a  court  of  justice)  an 
independent  equity,  which  this  court  will 
recognize  and  protect,  to  prevent  his  suc- 
cessful  opponent  from  radically  altering 
the  situation  of  the  subject  matter  in  dis- 
pute pending  the  determination  of  the  writ 
of  error.— People's  Traction  Co.  vs.  Central 
Passenger  Ry.  Co.,  1  Rob.  370. 

21.  Excessive  Price  of  Public 
Corporation. 

Corporations  enjoying  a  gas  franchise, 
and  the  complete  or  partial  monopoly  re- 
sulting therefrom,  are  bound  to  serve  the 
public  upon  reasonable  terms  and  at  rea- 
sonable rates,  and  are  similarly  entitled  to 
reasonable  dealings  from  the  public— Pub- 
lic Service  Corporation  vs.  American  Light- 
ing Co.,  1  Rob.  122. 

A  foreign  corporation  having  no  fran- 
chise within  the  state,  being  neither  a  citi- 
zen nor  a  householder  thereof,  the  sole  busi- 
ness of  which  is  the  furnishing  of  a  patent 
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gas  burner,  has  no  standing,  in  its  own 
right,  to  demand  and  receive  a  supply  of 
gas  from  a  domestic  corporation  for  any 
purpose  whatever. — Ibid. 

Where  a  gas  company,  having  a  franchise 
and  virtual  monopoly,  demands  of  a  city 
an  unreasonable  price  for  gas,  the  city  may 
offer  a  reasonable  price ;  and,  if  the  gas  com- 
pany refuses  to  furnish  gas  at  that  price, 
the  city  may  obtain  a  mandamus,  if  the  sup- 
ply has  not  been  commenced,  or  may  sue 
in  equity  to  enjoin  the  stoppage  of  a  supply 
being  furnished. — Ibid. 

A  gas  company  cannot  be  compelled  to 
furnish  gas  to  a  city  without  its  being  meas- 
ured.— Ibid. 

The  obligation  of  a  gas  company  to  sup- 
ply a  dwelling  or  tenement  with  gas,  and 
for  that  purpose  to  lay  down  a  supply  pipe 
and  set  a  meter,  is  subject  to  the  limitation 
that  there  shall  exist  a  reasonable  expecta- 
tion that  the  consumption  of  gas  will  war- 
rant the  necessary  preliminary  expenditure. 
—Ibid. 

Where  the  proposal  and  contract  of  a 
successful  bidder  for  street  lighting  are 
based  on  the  lamp,  and  not  on  the  cubic 
feet  of  gas  used,  a  demand  by  such  bidder 
that  the  company  controlling  the  gas  supply 
shall  furnish  gas  by  the  cubic  foot  is  not 
warranted  by  its  contract  with  the  city. — 
Ibid. 

A  demand,  conceding  that  it  is  on  behalf 
of  a  city,  by  a  foreign  gas  company  having 
a  contract  with  the  city  to  furnish  light  for 
nine  months,  that  the  corporation  control- 
ling the  supply  shall  furnish  it  with  gas  by 
the  cubic  foot,  measured  by  a  wholly  unre- 
liable standard,  or  else  furnish  and  place  its 
own  meters,  is  unreasonable. — Ibid. 

A  corporation  engaging  to  furnish  light 
to  a  city  is  charged  with  knowledge  of  its 
disabilities,  arising  from  differences  with  the 
company  controlling  the  gas  supply,  to  ful- 
fill the  contract,  and  should  have  first  made 
investigation  and  arrangements  with  such 
company. — Ibid. 

A  corporation  having  a  contract  to  fur- 
nish light  to  a  city  has  not  right  to  forcibly 
detach  and  remove  burners  used  by  the  gas 
company,  and  attached  to  its  pipes  encased 
in  the  city's  lamp-posts,  and  to  replace 
them  with  its  own  lamps,  but  should  have 
accomplished  its  purpose  in  a  legal  manner, 
either  by  contract  with  the  gas  company 
or  by  enforcement  of  the  city's  right  to  gas 
on  reasonable  terms. — Ibid. 

22.  Removal  of  Railway  Station. 

An  injunction  to  prevent  the  discontinu- 
ance of  a  railroad  station  is  so  far  manda- 
tory that  it  should  not  issue  preliminarily 
except  under  such  circumstances  as  justify 


the  issuance  of  a  mandatory  injunction. — 
Jacquelin  vs.  Erie  Railroad  Co.,  3  Rob.  432. 

The  right,  if  any,  which  a  private  indi- 
vidual has  acquired  by  implied  contract  or 
otherwise,  to  compel  a  railroad  company 
to  maintain  a  station  at  a  certain  point  will 
not  be  enforced  by  injunction  restraining 
the  discontinuance  of  the  station,  but  the 
partv  will  be  remitted  to  a  suit  for  damages. 
—Ibid. 

The  right,  if  any,  of  the  public  to  compel 
a  railroad  to  maintain  a  station  at  a  certain 
point  is  a  legal  one,  enforceable  by  man- 
damus, and  not  by  injunction  to  prevent 
the  discontinuance  of  the  station. — Ibid. 

The  authority  of  the  courts  to  compel  a 
railroad  company  to  maintain  a  station 
where  not  required  by  charter  or  statute  is 
not  so  clear  as  to  justify  the  granting  of  a 
preliminary  injunction  restraining  the  dis- 
continuance of  such  a  station. — Ibid. 

Mandamus  to  compel  a  railroad  company 
to  maintain  a  station  at  a  certain  point  is 
an  adequate  remedy  where  the  company 
threatens  to  discontinue  the  station,  and 
a  preliminary  injunction  will  not  issue  to 
keep  the  matter  in  statu  quo  pending  the 
determination  of  the  mandamus  proceeding. 
■ — Ibid. 

23.  Prevent  Overflow  of  Banked 
Meadow  Lands. 

An  injunction  will  lie  to  restrain  a  meadow 
company  from  overflowing  banked  meadow 
lands  within  its  bounds,  lying  adjacent  to  a 
tidal  stream,  where  the  company  proposes 
to  determine  the  question  of  such  overflow 
at  a  special  meeting  in  May  called  for  the 
purpose,  instead  of  at  an  annual  meeting  in 
April,  as  required  by  Gen.  Stat.,  p.  2035,  sec 
59  and  Gen.  Stat.,  p.  2028,  sec.  29,  pro- 
viding that  such  questions  must  be  passed 
upon  at  such  annual  meeting  before  crops 
are  planted. — Myers  vs.  Allspruce  Meadow 
Co.,  13  Dick.  438. 

24.  Prevent  Use  of  Trading  Stamps 
by  Competitor. 

The  defendants  agreed  with  the  complain- 
ant not  to  use  any  trading  stamps  except 
the  complainant's  during  the  continuance 
of  the  contract,  but,  notwithstanding  this 
agreement,  used  the  stamps  of  complain- 
ant's competitors;  the  complainant  filed  this 
bill  for  an  injunction.  HELD,  that  the 
remedy  at  law  was  adequate,  and  that  tin: 
bill  was  properly  dismissed. — Sperry  & 
Hutchinson  vs.  Vine  Brothers,  21  Dick.  339. 

25.  Trespassing  on  Tidal  Game 
Preserve. 

Where  lands  subject  to  ebb  and  flow  of 
tides  are  usable  only  for  shooting  of  ducks 
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and  other  game,  intrusions  day  by  day 
upon  such  lands  for  the  purpose  of  shooting 
will  be  enjoined.  The  injury  suffered  by 
the  owner,  in  the  lessening  the  quantity  of 
game,  increasing  the  danger  of  accidental 
shooting  and  interfering  with  his  exclusive 
shooting  rights,  is  not  adequately  remedi- 
able in  damages. — Simpson  vs.  Moorehead, 
20  Dick.  623. 


II.  UNDER  WHAT  CIRCUMSTANCES 
ISSUED. 

1.  Trivial. 

It  is  beneath  the  dignity  of  the  court  to 
entertain  a  suit  of  a  land  owner  to  enjoin 
the  construction  of  a  railroad,  the  land  not 
being  worth  more  than  $5. — Ocean  City 
Railway  Co.  vs.  Bray,  10  Dick.  101. 

In  a  suit  by  a  debtor  for  an  injunction 
restraining  attachment  proceedings  in  a  for- 
eign state,  it  appeared  that  the  debt  amount- 
ed to  $31,  and  it  was  contended  that  the  New 
Jersey  court  had  no  jurisdiction,  the  debt 
being  below  the  $50  limit.  HELD,  that 
the  amount  attached  being  over  $50  and  it 
not  appearing  that  the  debt,  interest  and 
costs  would  not  amount  to  more  than  $50, 
there  was  jurisdiction. — Margarum  vs.  Moon, 
18  Dick.  587. 

When  the  circumstances  which  attend 
upon  the  enjoyment  of  a  common  easement 
of  way  at  grade,  by  two  or  more  users  at 
the  same  place,  show  that  the  interference 
of  one  user  with  another  will  only  be  occa- 
sional and  insignificant,  this  court  will  not 
compel  the  introduction  by  the  latter  user 
of  special  devices  to  prevent  collisions. — 
Camden,  &c,  Railway  Co.  vs.  United  States 
Cast  Iron  Pipe,  &c,  Co.,  2  Rob.  279. 

2.  Clear  Title  of  Applicant. 

Injunction  to  prevent  interference  with 
the  construction  of  a  road  by  a  railroad 
company  will  not  be  granted  where  there  is 
doubt  as  to  its  title  to  the  right  of  way 
under  condemnation  proceedings,  because, 
before  award  of  damages  by  commissioners, 
a  certiorari  removing  the  appointment  of 
the  commissioners  and  the  proceedings  to 
the  supreme  court  was  allowed,  without  any 
statement  whether  it  should  operate  as  a 
stay  of  proceedings,  and  because  there  is 
doubt  whether  the  act  of  February  25th, 
1SS0  (Rev.  Sup.,  p.  831)  providing  that  cer- 
tiorari to  remove  proceedings  by  commis- 
sioners appointed  to  assess  damages  for  land 
required  for  construction  of  a  railroad  shall 
not  stay  proceedings  by  the  commissioners, 
is  {not  unconstitutional,  even  if  construed 
merely  as  requiring  the  certiorari  to  recite 
that  it  is  to  operate  as  a  stay  if  such  is  to 
be  its  effect. — Ocean  City  Railway  Co.  vs. 
Bray,  10  Dick.  101. 


A  court  of  equity  is  without  jurisdiction 
of  an  action  to  enjoin  a  continued  trespass 
on  lands  by  the  maintenance  across  them 
of  pipes  laid  under  the  surface,  where  the 
right  to  relief  depends  on  the  question  of 
the  complainant's  being  the  owner  of  the 
legal  title  to  the  land,  which  has  not  been 
determined  by  a  court  of  law,  the  trespass 
being  one  not  involving  irreparable  injury, 
and  one  for  which  an  action  in  ejectment 
affords  full  and  complete  relief. — Delaware, 
Lackawanna  and  Western  Railroad  Co.  vs. 
Breckenridge,  10  Dick.  141.     A.  Id.  593. 

In  a  suit  by  a  railroad  to  compel  removal 
of  pipes  laid  across  the  road,  under  the  soil, 
for  transportation  of  oil,  and  to  prevent 
laying  of  other  pipes,  a  preliminary  injunc- 
tion restraining  use  of  the  pipes  was  modified 
by  an  order  limiting  the  protection  of  com- 
plainant to  access  to  the  crossing,  for  pur- 
poses of  operating  its  road  and  protecting 
its  roadbed,  final  decree  being  deferred  till 
determination  by  action  at  law  of  the  title 
to  the  soil  under  the  road.  HELD,  that 
application  for  continuation  of  the  original 
injunotion  pending  appeal  from  the  order 
would  not  be  granted,  as  no  material  in- 
jury could  come  from  the  use  of  the  pipes 
before  final  hearing. — Delaware,  Lacka- 
wanna and  Western  Railroad  Co.  vs.  Breck- 
enridge, 10  Dick.  159. 

When  the  complainant's  title  to  the  prop- 
erty threatened  with  injury,  appears  on  the 
face  of  the  bill  and  accompanying  affidavits 
to  be  defective,  a  preliminary  injunction 
will  not  be  allowed. — Amos  vs.  Norcross,  13 
Dick.  256. 

Title  to  lands  in  New  Jersey  which  lie 
between  mean  high  and  low  water  mark,  is 
in  the  state  of  New  Jersey.  An  owner  of 
lands  lying  adjacent  to  the  shore,  who  has 
not  acquired  the  state's  title  to  the  shore 
in  the  mode  prescribed  by  the  riparian  acts, 
is  not  the  owner  of  the  shore,  and  will  not 
be  allowed  an  injunction  to  restrain  the 
removal  of  a  wharf  resting  upon  piling 
driven  in  the  shore,  through  and  over  which 
the  tide  flows.— Ibid. 

The  title  of  riparian  owners  along  Passaic 
river,  where  the  tide  ebbs  and  flows,  ex- 
tends only  to  high  water  mark,  the  state 
is  the  absolute  owner  of  the  bed  of  the 
stream.  Such  riparian  owners  having  no 
title  to  the  bed  of  the  stream  are  not  enti- 
tled to  an  injunction  against  the  city  on 
account  of  the  pollution  of  the  stream. — 
Simmons  vs.  Paterson,  15  Dick.  385. 


A  complainant  who  asks  a  preliminary 
injunction  must  show  a  clear  right  in  him- 
self. If  the  complainant  has  no  equity  or 
the  showing  of  it  is  doubtful,  it  is  of  no 
significance  how  defective  the  title  upon 
which  the  defendant  relies  may  be. — Doble- 
man  vs.  Gately  &  Hurley  Co.,  19  Dick.  223. 
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On'  application  for  injunction  to  restrain 
trespass,  it  must  be  shown  that  the  com- 
plainant's right  or  title  is  settled,  and  that 
he  will  suffer  irreparable  damage  unless  re- 
lief be  granted. — Oliphant  vs.  Richman,  1 
Rob.  280. 

When  a  party,  in  derogation  of  the  statute 
of  frauds,  claims  an  interest  in  lands  by  vir- 
tue of  a  parol  permission,  relying  on  which  he 
has  placed  an  improvement  on  the  land, 
and  seeks  to  restrain  the  owner  from  assert- 
ing his  rights  in  the  land  in  question,  the 
evidence  offered  in  support  of  the  party's 
claim  must  be  demonstrative  of  his  right. 
In  this  case,  HELD,  the  evidence  pre- 
sented in  support  of  the  complainant's 
claim  is  insufficient. — Hartman  vs.  Powell, 
2  Rob.  293.     A.  Id.  800. 

3.  Former  Injunction  Pending. 

A  railroad  company  will  not  be  enjoined 
from  proceeding  to  construct  a  road,  on  the 
strength  of  an  award  in  condemnation  pro- 
ceedings for  a  right  of  way,  where  it  was 
enjoined  prior  to  the  condemnation  pro- 
ceedings, as  that  is  enough  to  put  it  in  con- 
tempt unless  its  action  is  justified  by  the 
award. — Ocean  City  Railway  Co.  vs.  Bray, 
10  Dick.  101. 

In  a  suit  for  an  injunction  to  restrain 
defendant  from  discharging  water  into  a 
tail  race,  running  over  complainant's  land,  it 
appeared  that  the  questions  mooted  were 
purely  legal  ones,  and  "that  an  action  at  law- 
was  pending  in  which  they  could  be  deter- 
mined, the  injunction  suit  was  retained 
until  the  questions  at  law  were  determined. 
— Colonial  Woolen  Co.  vs.  Trenton  Water 
Power  Co.,  20  Dick.  172. 

4.  Oppression  of  Defendant. 

A  preliminary  injunction  will  not  be  al- 
lowed where  the  the  complainant  knowingly 
suffers  the  supposed  injury  to  continue  for 
two  years  without  applying  for  relief,  where 
the  effect  of  the  writ  if  granted  as  applied 
for,  will  practically  be  to  take  away  from 
the  defendant  a  business  largely  created 
during  the  two  years  and  to  give  it  to  the 
complainant. — Levi  vs.  Schoenthal,  12  Dick. 
244. 

A  preliminary  injunction  will  not  be 
granted  to  a  grantor  to  restrain  the  viola- 
tion of  a.  covenant  in  a  deed  against  doing 
business  on  the  premises  on  Sunday,  where 
it  has  been  openly  violated  for  several  years 
by  defendant  grantee  and  by  other  grantees 
of  the  same  grantor,  including  his  tenants, 
under  a  like  covenant,  and  where  defendant 
has  expended  large  sums  in  improving  his 
property  in  reliance  on  the  grantor's  appar- 
ent abandonment  of  the  restriction. — Ocean 
City  Association  vs.  Schurch,  12  Dick.  268. 

My  reason  of  the  great  injury  which  would 
fall  upon  the  city  by  restraining  the  contin- 
uous use  of  its  sewerage  system,  and  the 
acquiescence  of  these  riparian  owners  above 


where  the  tide  flows,  their  injury  being 
comparatively  small,  it  would  be  inequit- 
able to  grant  them  an  injunction. — Simmons 
vs.  Paterson,  15  Dick.  385. 

They  may  obtain  redress  by  amending 
their  bill,  or  by  filing  a  new  bill  praying 
for  an  injunction  unless  the  city  of  Pat- 
erson will  consent  to  make  such  compen- 
sation to  them  as  shall  be  ascertained  to 
be  just;  or  they  may,  if  they  elect,  sue  at 
law  for  their  damages. — Ibid. 

A  complainant  with  knowledge  of  a  pro- 
jected improvement  by  building  over  an 
alley,  signed  a  writing  relinquishing  all 
claim  to  the  alley,  waited  several  weeks 
while  the  buildings  were  being  erected  on 
it,  then  repudiated  the  writing,  and  after- 
wards filed  her  bill  without  disclosing  any 
of  these  facts,  and  moved  for  a  preliminary 
injunction  to  restrain  the  erection  of  the 
building  over  the  alley.  HELD,  the  writ 
will  be  refused. — Dobleman  vs.  Gately  & 
Hurley  Co.,  19  Dick.  223. 

5.  Where  Indictment  Will  Lie. 

Where  a  street  railway  company,  without 
authority,  seized  a  highway  for  the  con- 
struction of  its  road,  a  remedy  by  indict- 
ment did  not  furnish  such  an  adequate 
remedy  at  law  as  prevented  the  court  from 
enjoining  further  construction  and  opera- 
tion of  the  road  until  consent  of  the  town- 
ship committee  could  be  obtained. — Grey 
vs.  New  York  and  Philadelphia  Traction 
Co.,  11  Dick.  463. 

Equity  will  enjoin  the  contamination  of 
waters  creating  a  public  nuisance,  though 
redress  may  be  had  on  indictment  by  abate- 
ment of  the  nuisance. — Attorney-General 
vs.  Paterson,  13  Dick.  1.     See  15  Id.  385. 

The  court  of  chancery  has  jurisdiction  to 
enjoin  a  continuing  trespass  or  injury  to 
property,  though  such  trespass  or  injury 
may  also  involve  a  crime. — Cumberland 
Glass  Manufacturing  Co.  vs.  Glass  Bottle 
Blowers'  Association,  14  Dick.  49. 

6.  Adequate  Remedy  at  Law. 

Equity  will  not  entertain  a  bill  by  a  cred- 
itor of  a  mortgagor,  where  he  has  acquired 
the  legal  title  to  the  mortgaged  chattels  of 
his  debtor  by  a  sale  thereof  under  an  at- 
tachment, to  enjoin  a  sale  by  the  mortgagee 
on  foreclosure  of  his  mortgage,  executed 
prior  to  the  attachment,  but  claimed  by  the 
creditor  to  be  invalid  on  the  ground  that  it 
does  not  state  the  consideration  therefor, 
and  for  the  determination  of  its  validity, 
as  the  parties  have  an  adequate  remedy1  at 
law,  by  replevin. — Jersey  City  Milling  Co. 
vs.  Blackwell,  13  Dick.  122. 

Where,  in  an  action  to  enjoin  defendants 
from  using  complainant's  private  court  as 
an  access  to  defendants'  property,  there  is 
no  substantial  evidence  of  any  right  in  de- 
fendants to  use  the  court,  and  damages  at 
law   would    not    lie   an    adequate  remedy, 
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complainant  will  be  granted  an  injunction 
without  being  sent  to  law  to  establish  his 
legal  rights. — Robertson  vs.  Meyers,  14 
Dick.  366. 

Upon  an  order  to  show  cause  heard  on 
bill,  answer  and  affidavits,  complainants 
who  are  railroad  companies,  ask  an  injunc- 
tion restraining  defendants  from  interfer- 
ing with  their  occupation  of  a  small  tract  of 
land  upon  which  they  had  laid  a  track  in 
extension  and  continuation  of  a  freight  sid- 
ing upon  land  admittedly  owned  by  them. 
Complainants  had  a  paper  title  to  said  small 
tract  and  claimed  to  be  its  owners.  De- 
fendants also  had  a  paper  title  thereto  and 
claimed  tn  lie  its  owners.  HELD,  that  a 
case  for  interference  by  injunction  was  not 
made  oul : 

(1)  Because  although  complainants  are 
common  carriers  of  freight  and  have  used 
the  track  in  question  from  time  to  time  in 
the  performance  of  their  duties  as  common 
carriers,  its  use  is  not  essential  to  the  per- 
formance of  such  duties  and  the  depriva- 
tion of  its  use  will  not  seriously  impede 
them  in  such  performance,  and  complain- 
ants do  not  offer  to  take  the  land  or  to 
proceed  to  condemn  defendants'  interest 
therein;  and 

(2)  Because  it  appears  by  the  affida- 
vits and  without  contradiction  that  tin- 
track  in  question  had  been  laid  on  said  land 
by  the  license  of  defendants'  predecessor 
iii  title  who  was  in  possession  thereof,  which 
license  had  been  revoked  and  the  respective 
claimants  to  ownership  had  been  thereby 
remitted  to  their  original  status,  and  it  did 
not  appear  that  what  defendants  proposed 
to  do  upon  said  land  would  cause  irrepar- 
able injury  to  complainants  or  any  injury 
for  which  they  would  not  be  adequately 
compensated  in  an  action  at  law. — New 
Jersey  Junction  Railroad  Co.  vs.  Woodward, 
16  Dick.  1. 

The  borough,  and  its  officers,  who  claim 
the  right  to  cut  such  wires  because  strung 
in  the  borough  streets  without  the  previous 
action  of  the  borough  council,  will  be  re- 
strained by  preliminary  injunction  from 
such  cutting.  The  injury  to  the  complain- 
ant company  is  continuous  and  threatened 
to  be  repeated,  and  is  not  one  for  which 
adequate  damages  can  be  recovered  at  law. 
— Point  Pleasant  Electric  Light  Co.  vs.  Bav- 
head,  17  Dick.  296. 

An  injunction  is  not  a  proper  process  to 
compel  a  gas  company  to  furnish  gas  to  a 
consumer,  unless  it  is  shown  that  a  man- 
damus is  not  an  adequate  remedy. — John- 
son vs.  Atlantic  City,  &c,  Co.,  20  Dick.  129. 

Where  lands  subject  to  ebb  and  flow  of 
tides  are  usable  only  for  shooting  of  ducks 
and  other  game,  intrusions  day  by  day  upon 
such  lands  for  the  purpose  of  shooting  will 
be  enjoined.  The  injury  suffered  by  the 
owner,  in  the  lessening  the  quantity  of  game, 
increasing  the  danger  of  accidental  shooting 


and  interfering  with  his  exclusive  shooting 
rights,  is  not  adequately  remediable  in  dam- 
ages.— Simpson  vs.  Moorehead,  20  Dick. 
623. 

The  defendant^  agreed  with  the  com- 
plainant not  to  use  any  trading  stamps 
except  the  complainant's  during  the  con- 
tinuance of  the  contract,  but,  notwithstand 
ing  this  agreement,  used  the  stamps  of  com 
plainant's  competitors;  tin-  complainant 
filed  this  bill  fur  an  injunction.  HELD. 
that  the  remedy  at  law  was  adequate,  and 
that  the  bill  was  properly  dismi 
Sperry  &  Hutchinson  Co  vs  Vine  Brothers, 
21  Dick.  339. 

Where  both  complainant  and  defendant 
misconstrued  the  building  line  restriction 
in  the  deed  as  to  the  projection  of  bay 
windows  and  upper  stories,  and  bay  windows 
and  upper  stories  of  other  buildings  in  the 
block  project  over  the  building  line  to  some 
extent,  and  no  property  owners  in  the  block 
except  complainant,  defendant's  grantor 
object  to  defendant's  building  whose  bay 
window  and  upper  stories  project  beyond 
the  line,  such  projection  will  not  be  re- 
strained by  a  mandatory  injunction,  but 
complainant  will  be  left  to  his  remedy  at 
law  for  damages. — Righter  vs.  Winters.  _< 
Rob.  252. 

An  action  at  law,   by  the  owner  of  an 
;   unimproved  lot,  for  damages  resulting  from 
i   the  changing  of  the  grade  of  a  street  upon 
which   the  land   abuts,    the   change   being 
1   made  by  a  railroad  company  in  improving 
its  property,  will  not  be  enjoined,  upon  the 
I  ground  that  no  liability  arises  unless  the 
!  land  has   buildings  thereon,   this,   if   true, 
being  a  perfect  defence  at  law. — United  New- 
Jersey  Railroad  and  Canal  Co.  vs.  McCullev, 
2  Rob.  442.     A.  3  Id.  844. 

7.  Exhaustion  of  Other  Remedy. 

Where  the  charter  of  a  local  voluntary 
society  has  been  revoked  by  its  superior 
general  body,  no  court  will,  in  the  absence 
of  a  question  of  property  right,  exercise 
jurisdiction  in  the  matter  until  the  reme- 
dies by  an  appeal  within  the  society  have 
|  been  exhausted. — O'Brien  vs.  Musical  Union, 
19  Dick.  525. 

The  rights  of  membership  evidenced  by 
a  charter  granted  to  a  local  voluntary  society 
by  the  general  body  are  not,  in  any  sense, 
themselves  property  rights. — Ibid. 

The  rules  and  regulations  as  to  member- 
|   ship  in  a  voluntary  association  do  not,  in 
I   anv  proper  sense,  confer  a  property  right. — 
Ibid. 

If  a  general  voluntary  association  refuses 
to  continue  association  with  a  local  asso- 
ciation, both  being  unincorporated,  a  court 
I   of  equity  cannot,   in   the   absence   of   any 
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question  of  property  right,  enforce  the  con- 
tinuance of  the  relation  voluntarily  assumed. 
—Ibid. 

Where  one  of  the  alleged  objects  of  a 
voluntary  musical  association  was  to  secure, 
so  far  as  practicable,  the  control  of  the 
employment  of  musicians  within  the  re- 
spective districts  of  the  local  societies,  and 
the  exclusion  from  such  employment  of 
those  not  members,  the  courts  will  not  in- 
terfere  to  compel  the  continuance  of  asso- 
ciation of  the  societies,  or  of  membership 
therein,  the  object  of  which  is  an  unjustifi- 
able interference  with  the  freedom  of  con- 
tract and  of  trade. — Ibid. 

A  defendant  who  has  an  equitable  defence 
at  law,  and  against  whom  judgment  is  ren- 
dered, is  not  required  to  first  test  the  accur- 
acy of  the  ruling  of  the  law  court  by  writ 
of  error  before  proceeding  in  equity.  He 
may  accept  the  ruling  of  the  law  court  and 
pursue  his  remedy  at  once  in  the  court  of 
equity. — Headley  vs.  Leavitt,  20  Dick.  748. 

Under  the  facts.  HELD,  that  the  com- 
plainant's case  rested  upon  an  alleged  legal 
right  wliich  has  never  been  recognized  in 
New  Jersey,  and  which  would  be  an  excep- 
tion to  a  well  settled  rule  of  law,  and  that 
therefore  the  complainant  must  establish 
her  doubtful  legal  right  at  law  before  the 
same  can  be  enforced  by  an  injunction  in 
this  court. — Sullivan  vs.  Browning,  1  Rob. 
391. 

8.  Irreparable  Injury. 

Complainant,  administrator  of  M.,  sued 
to  enjoin  defendant  from  collecting  the 
rentals  of  pianos  or  interfering  with  com- 
plainant's collection  thereof.  M.  had  rented 
the  pianos  and  then  assigned  the  leases  to 
defendant,  either  as  collateral  for  debts  or 
because  defendant  owned  the  pianos.  A 
certain  percentage  of  the  amount  collected 
on  the  leases  was  to  be  allowed  M.  De- 
fendant employed  M.  to  collect  the  rentals, 
but  no  continuing  contract  obliging  him  to 
continue  to  employ  M.'s  administrator  to 
make  the  collection  was  shown.  Defendant 
was  financially  responsible.  HELD,  that 
the  defendant's  right  to  make  the  collection 
was  not  taken  away  by  the  fact  that  M. 
had,  or  that  complainant  as  his  administra- 
tor had,  a  right  to  a  commission  on  the 
amount  collected,  so  that  a  preliminary 
injunction,  as  a  prerequisite  to  which  com- 
plainant must  show  that  his  right  was  rea- 
sonably certain,  and  that  if  the  restraint 
was  not  granted  his  injury  would  be  irre- 
parable, would  be  denied. — Ivins  vs.  Jacob, 
1  Rob.  387. 


competition  with  the  purchaser,  and.  by 
virtue  of  a  subsequent  contract  between  the 
same  parties,  it  is  claimed  that  such  restraint 
of  trade  is  waived,  an  application  to  vacate 
such  injunction,  not  being  designed  to 
change  the  original  decree,  may  be  presented 
by  petition  rather  than  by  bill  of  review. — 
Scudder  vs.  Kilfoil,  12  Dick.  171. 


III.  VACATION  OF. 

Where  an  injunction  has  been  allowed  to 
restrain  violation  of  a  contract  not  to  en- 
gage in  the  same  business  as  that  sold  in 


IV.  PRACTICE. 
I.  Preliminary  Injunction. 

A  receiver  appointed  in  supplementary 
proceedings  in  a  case  where  the  execution 
debtor  was  in  partnership  with  another 
person,  brought  suit  against  said  partners 
to  realize  the  value  of  the  judgment  debtor's 
interest  in  the  partnership.  HELD,  that 
the  receiver  would  not  be  entitled  to  a  pre- 
liminary injunction  to  prevent  the  partner 
of  said  debtor  paying  over  to  him  the  profits 
of  said  business  which  accrued  either  before 
or  after  the  appointment  of  the  receiver. — 
Guild  vs.  Meyer,  11  Dick.  183. 

Nor  will  a  preliminary  injunction  be  al- 
lowed where  the  oonplainant's  proofs  denied 
by  defendant  state  the  conclusions  of  the 
witnesses  that  there  had  been  an  extension, 
without  setting  forth  the  circumstances 
from  which  the  fact  can  be  adjudged. — 
Grier  vs.  Flitcraft,  12  Dick.  556. 

Where  the  issue  in  a  suit  to  restrain  a 
city  from  cutting  off  the  water  supply  of 
plaintiff  is  one  of  law  as  to  the  rights  of  the 
parties,  and  is  fully  presented  on  the  pre- 
liminary application,  and  no  sufficient  rea- 
son appears  for  delaying  decision  on  the 
question  until  final  hearing,  a  preliminary 
injunction  will  be  granted. — Johnston  vs. 
Bclmar,  13  Dick.  354. 

To  justify  the  issuing  of  a  preliminary 
injunction  the  case  shown  by  the  complain- 
ant must  exhibit  a  right  free  from  doubt  or 
reasonable  dispute. — Roberts  vs.  Scull,  13 
Dick.  396. 

Practice  as  to  preliminary  injunctions  in 
trade-mark  cases  discussed. — -Stirling  Silk 
Manufacturing  Co.  vs.  Sterling  Silk  Co.,  14 
Dick.  394. 

Where  all  the  facts  upon  which  the  valid- 
ity of  a  contract,  specific  performance  of 
which  is  sought  by  injunction,  appear  on 
the  application  for  a  preliminary  writ,  and 
the  question  involved  is  one  purely  of  the 
application  of  legal  and  equitable  princi- 
ples, the  fact  of  loss  and  inconvenience  to 
complainants  will  not  justify  a  preliminary 
injunction  until  the  case  can  be  finally 
■  heard,  it  appearing  that  on  the  admitted 
facts  relief  must  be  denied  at  the  final  hear- 
ing.— Swift  vs.  Delaware,  Lackawanna  and 
Western  Railroad  Co.,  21  Dick.  34.  A.'Id. 
452. 
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2.  On  Information  by  Attorneys 
General. 

Where  a  railroad  company  is  aboirl  to 
construct  a  brand)  line  without  authority  of 
law,  and  in  excess  of  its  statutory  powers, 
it  will  be  enjoined  in  a  chancery  court,  on 
the  information  of  the  attorney-general, 
though  no  injury  to  tin-  public  OCi 
thereby  is  shown. — Grey  vs.  Greenville  and 
Hudson  Railway  Co.,  14  Dick.  372  Set  17 
Id.  769. 

On  application  by  the  attorney-general 
to  restrain  a  railroad  company  from  the 
excessive  use  of  power  in  laying  out  its 
track,  it  is  not  necessary  to  prove  that  in- 
jury to  the  public  results  from  the  infringe- 
ment.— Grey  vs.  Greenville  and  Hudson 
Railroad  Co.,  15  Dick.  153.     See  17  Id.  768. 

3.  On  Motion  to  Dismiss  Bill. 

Under  chancery  rule  213,  providing  that 
a  motion  to  strike  out  the  information  and 
bill  shall  have  the  effect  of  a  demurrer,  a 
motion  to  dismiss  an  information  and  bill 
in  chancery  for  an  injunction  should  not  be 
reserved  for  future  determination  on  final 
hearing,  but  should  be  determined  as  to  all 
questions  of  law  on  the  admitted  facts,  and 
questions  as  to  jurisdiction  of  the  chancery 
court,  and  of  want  of  equity,  before  a  pre- 
liminary injunction  is  granted. — Grey  vs. 
Greenville  and  Hudson  Railway  Co.,  14 
Dick.  372.     See  17  Id.  769. 


4.  Answer. 

A  bill  alleged  that  complainant  owed  de- 
fendant a  certain  sum;  that  complainant 
had  been  notified  that  by  an  agreement  be- 
tween defendant  and  a  third  person  the 
latter  was  entitled  to  one-half  that  sum; 
that  such  person  had  warned  complainant 
not  to  pay  that  half  to  anyone  but  liimself, 
and  that  complainant  did  not  know  to 
whom  it  belonged,  and  asked  that  defend- 
ant and  such  third  person  might  interplead, 
and  be  enjoined  from  further  prosecuting 
a  suit  at  law  until  decree.  Defendant 
denies  that  there  was  any  such  agreement, 
and  insists  that  she  alone  is  entitled  to  the 
fund.  HELD,  that  a  motion  to  dissolve 
the  preliminary  injunction  restraining  the 
suit  at  law,  on  the  ground  that  the  answer 
denies  every  fact  on  which  complainant's 
equity  depends,  will  not  be  granted,  since 
the  answer  simply  denies  the  existence  of 
the  agreement,  and  is  not  responsive  to 
complainant's  bill. — Ireland  vs.  Kelly,  15 
Dick.  308. 

Under  the  Chancery  act  providing  that 
complainant  may  pray  that  defendant  an- 
swer without  oath,  &c,  the  rule  that  a  pre- 
liminary injunction  will  be  dissolved  when 
a\responsive  answer,  under  oath,  by  a  de- 
fendant having  knowledge  of  the  transac- 


tion     di  ail     the  fai      i  m    ■  hich  I  he  equity 
of  the  bill  depends,   is   unaffected  by  the 
fact  that  complainant,  in  his  bill,  waives 
Ac-i-  under  oath. — Ibid. 

In  the  absence  of  a  showing  thai  inter- 
ference with  public  travel  will  result  from 
the  construction  of , 'i  railroad,  a  preliminary 
injunction  restraining  such  construction 
will  not  be  granted  on  ex  parti-  affidavits, 
where  the  answer  shows  facts  entitling  de- 
fendant to  build  such  road.— Grey  vs. 
Greenville  and  Hudson  Railroad  Co.,  15 
Dick.  153.    See  17  Id.  768. 

Pending  action  at  law  an  injunction  was 
granted  restraining  the  discharge  of  the 
water  to  its  full  capacity,  and  an  amend- 
ment to  defendant's  answer  was  allowed, 
setting  up  the  pendency  of  the  action  at 
law. — Colonial  Woolen  Co.  vs.  Trenton 
Water  Power  Co.,  20  Dick.  173. 

5.  Bill. 

A  preliminary  injunction  is  properly  re- 
fused when  there  exists  no  reasonable 
ground  for  apprehending  that  the  injury 
against  which  it  is  sought  will  be  attempted. 
— Odlin  vs.  Bingham  Copper  Co.,  19  Dick. 
363. 

When  the  matters  set  forth  by  a  com- 
plainant as  ground  for  the  interposition  of 
the  court  do  not  show  an  improper  or 
illegal  purpose,  an  injunction  should  be 
refused. — Ibid. 

6.  On  Restraining  Judgment. 

Where  a  suit  to  enjoin  collection  of  a 
judgment  is,  in  effect,  one  for  a  new  trial, 
the  chancellor  may  finally  dispose  of  the 
merits  of  the  cause,  or  may  restrain  de- 
fendant from  enforcing  his  judgment  unless 
he  consents  to  a  new  trial  in  the  action  at 
law  in  which  the  judgment  was  rendered. 
Headley  vs.  Leavitt,  21  Dick.  94.  See  2 
Rob.  591. 

Where,  in  a  suit  to  enjoin  collection  of  a 
judgment  in  an  action  at  law,  there  is  no 
claim  that  there  has  been  any  newly  dis- 
covered evidence,  or  that  complainant  was 
deprived  of  any  defence  through  the  con- 
duct of  defendant,  but  the  ground  of  relief 
set  out  is  an  estoppel  in  pais,  which  existed 
at  the.  time  of  the  trial  in  the  law  action, 
the  suit  is  not  one  for  a  new  trial,  and  the 
chancellor  will  hold  the  cause  and  finally 
determine  it. — Ibid. 

On  failure  of  a  business  in  which  com- 
plainant and  defendant's  son  were  engaged, 
defendant  agreed  to  pay  certain  outstand- 
ing notes  of  the  concern  if  complainant 
would  pay  the  others.  Defendant  paid  the 
notes,  as  agreed,  and  afterwards  sued  com- 
plainant as  endorser,  and  obtained  a  judg- 
ment,   because  complainant   had  not   paid, 
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but  merely  secured,  the  notes  wluch  he  was 
to  pay.  Complainant  afterward  paid  the 
secured  notes.  HELD,  that  complainant  was 
not  entitled  to  perpetually  enjoin  defendant 
from  enforcing  the  judgment,  but  was  enti- 
tled to  restrain  enforcement  until  defendant 
consented  to  a  retrial  of  the  action  at  law 
on  the  notes,  and  further  consented  that 
appellant  might  set  up  the  alleged  contract 
as  a  defence. — Headley  vs.  Leavitt,  2  Rob. 
591. 

7.  Costs. 

The  matter  as  to  which  complainant  ad- 
ministrator sought  redress  being  an  alleged 
injury  to  him  in  the  conduct  of  the  business 
incident  to  settlement  of  intestate's  estate, 
and  not  an  injury  to  intestate  himself  in 
his  lifetime,  costs  would  be  allowed  against 
him,  lie  being  unsuccessful. — Ivins  vs.  Jacob, 
ljRob.  387. 

8.  When  Issued  Against  Complainant 
as  Well  as  Against  Defendant. 

The  court,  in  granting  injunction  against 
defendant,  may  impose  as  terms  that  an 
injunction  relating  to  the  same  matter  go 
against  complainant. — Sternberg  vs.  Wolff, 
11  Dick.  389. 


V.  PARTIES. 

Notwithstanding  an  order  making  new 
parties  complainant  provides  that  the  right 
to  a  continuance  of  a  temporary  injunction 
shall  depend  solely  on  the  original  complain- 
ant's right  thereto,  the  injunction  will  not 
be  dissolved  if  the  added  complainant's 
would  have  had  a  right  to  its  issuance,  had 
they  been  original  parties,  as  the  original 
complainant's  want  of  equity  would  only 
affect  the  question  of  costs. — Warren  vs. 
Pim,  20  Dick.  36.     See  21  Id.  353. 

Any  misjoinder  in  a  suit  for  injunction 
against  Sunday  ball  games  as  a  nuisance 
because  of  some  of  the  complaints  alleging 
injury  for  the  noises  on  the  ball  grounds 
and  other  from  the  noise  of  those  in  the 
street,  may  not  be  urged  against  a  prelim- 
inary injunction,  as  this  may  be  remedied 
later  by  requiring  an  election  and  striking 
from  the  record  the  names  of  complainants 
not  affected  by  the  kind  of  injury  on  which 
it  is  elected  to  rely. — Seastream  vs.  New 
Jersey  Exhibition  Co.,  1  Rob.  178. 

The  fact  that,  in  an  action  involving  title 
to  personal  property,  one  of  the  parties  rests 
his  claim  on  an  equitable  estoppel  is  not 
necessarily  a  ground  for  an  injunction  re- 
straining the  action  and  transferring  the 
litigation  to  chancery. — Kronson  vs.  Lip- 
schitz,  2  Rob.  367. 


VI.  CONFLICT  OF  JURISDICTION 

BETWEEN  CHANCERY  AND 

FEDERAL  COURT. 

Where  a  federal  court  acquires  jurisdic- 
tion in  an  action  at  law,  a  state  court  will 
not  enjoin  plaintiff  from  prosecuting  his 
demands  in  the  federal  court,  although  the 
defence  involves  an  account  the  items  of 
which  are  so  numerous  as  to  prevent  a 
careful  consideration  by  a  jury.— Shaw  vs. 
Frey,  3  Rob.  321. 

A  state  court  may  compel  a  discovery 
from  one  under  its  jurisdiction  of  matters 
necessary  to  a  fair  trial  of  a  law  action  in  a 
federal  court,  and  may,  for  that  purpose, 
restrain  the  prosecution  of  the  action  in 
the  federal  court  pending  the  discovery, 
where,  owing  to  the  common  citizenship  of 
the  parties,  the  federal  court  cannot  grant 
the  relief. — Ibid. 


INJURIES  TO  LICENSEES. 

Cross  Reference.     Invitation. 

The  owner  of  lands  is  under  no  obliga- 
tion to  keep  them  in  a  safe  condition  for  the 
use  of  a  person  who  comes  upon  them,  not 
by  the  invitation  of  the  owner,  but  merely  by 
his  permission. — Fitzpatrick  vs.  Glass  Man- 
ufacturing Co.,  32  Vr.  378. 


INNKEEPERS. 

Cross  References.     Criminal  Law  and 
Procedure;  Intoxicating  Liquors. 

An  innkeeper  is  responsible  only  where 
the  owner  or  driver  of  a  pair  of  horses  de- 
livers them  into  his  custody  to  be  kept  or 
cared  for  by  him  for  the  night  or  the  like. — 
Bradley  Livery  Co.  vs.  Snook,  37  Vr.  654. 

If  he  makes  no  request  for  care,  or  does 
not  notify  the  innkeeper  of  the  requirement 
for  care,  or  does  not  deliver  his  horses  to 
the  innkeeper's  hostler  engaged  for  that  pur- 
pose, there  is  no  liability  on  the  innkeeper 
for  the  loss  in  case  the  horses  escape  or  are 
stolen. — Ibid. 

The  mere  tying  of  a  pair  of  horses  under  a 
shed,  without  calling  the  innkeeper's  atten- 
tion to  the  fact,  or  putting  the  horses  in  the 
custody  of  his  hostler,  will  not  raise  an  im- 
plied contract  to  be  responsible  for  the 
safety  of  the  horses,  and,  in  case  of  their 
loss,  a  resulting  liability  for  damages  for 
their  value—  Ibid. 
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The  risk  of  their  escaping  or  being    tolen 

l, uch  a  place  is  as  obvious  to  the  guest 

as  it  is  to  the  innkeeper. — Ibid. 


EWS  AND  TAVERNS. 

See  Criminal  Law  and  Procedure;  Inn= 
keeper;   Intoxicating  Liquors. 


INNUENDO. 

See  Libel  and  Slander. 

INQUIRY,  WRIT  OF. 

See  Pleading  and  Practice. 


INSANE  PERSONS. 

See  Guardians;  Lunatics. 


INSOLVENCY. 

I.  INSOLVENT  DEBTOR. 

II.  INSOLVENT  ESTATE. 

Cross  References.     Corporations; 
Receivers. 


bond,  a  plea  which  merely  aver-  thai  the 
defendant  applied  to  theeourt  for  the  benefit 
of  the  insolvent  laws,  pen. liny  the  suit,  does 

not  present  a  valid  defence  to  the  action. — 
Glynn  vs.  Kelly,  42  Vr.  10. 

An   order  of   discharge   of   an    insol 
debtor  h  ill  I"    i  I  :    <■'•  '•'•'■  '    ,nat 

tlii-  petition  presented  to  the  court  was  not 
Bled  with  the  clerk  for  more  than  two  n  mths 
afterwards.— Stokes  vs.  Hardy,  42  Vr.  116. 
See  Id.  549. 

The  making  of  an  assignment  to  the  as- 
signee appointed  by  the  court  of  all  the  real 

and  personal  estate  of  the  debtor  except 
apparel  for  himself,  his  wife  and  children, 
tools  of  his  trade  and  such  property  as  is 
pi  from  execution,  the  inventory  an- 
nexed to  the  petition,  showing  the  debtor 
to  be  the  owner  of  personal  property  which 
did  not  appear  to  be  exempt,  is  necessary 
before  the  order  of  discharge  can  be  made. — 
Ibid. 

Testimony  taken  under  a  notice  served  by 
mailing  a  copy,  suppressed;  it  not  appearing 
that  it  was  proved  in  the  presence  of  the  at- 
torney of  the  "ther  party,  that  the  notice 
was  p'laced  in  the  post-office  the  legal  period 
prior  to  the  dav  of  taking  the  depositions. — 
Ibid. 

The  presentation  to  the  court  of  common 
pleas,  by  an  insolvent  debtor,  of  a  petition 
for  discharge,  justifies  the  court  in  taking 
cognizance  of  the  matter  and  proceeding  to 
it-  hearing  and  determination;  and  the 
failure  to  file  the  petition  in  the  clerk's  office 
does  not  invalidate  the  proceedings. — 
Stoke-  VS.  Hardy.  42  Vr.  549. 

An  order  discharging  an  insolvent  debtor 
is  invalid  unless  it  provides  that  he  shall  first 
make  an  assignment  of  his  real  and  personal 
estate  (with  the  exception  of  that  which  is 
.  •  empted  by  the  act  i;  and  this  is  so  not- 
withstanding thai  the  inventory  previously 
filed  by  the  debtor  discloses  the  existence 
of  no  estate  whatever. — Ibid. 


I.  INSOLVENT  DEBTOR. 

By  force  of  the  fifteenth  section  of  the 
Insolvent  Debtor's  act,  the  fact  that  the 
debtor  has  mortgaged  his  property  with  the 
intention  of  defrauding  his  creditors  will 
operate  as  a  bar  to  his  discharge  from  im- 
prisonment.— Hiff  vs.  Banghart,  31  Vr.  400. 
.4.  32  Id.  2S6. 

Where,  in  an  action  upon  an  insolvent 
bond,  the  declaration  alleges,  as  a  breach, 
that  the  defendant  failed  to  appear  before 
the  court  of  common  pleas  held  next  after 
the  giving  of  the  bond,  or  at  any  other  time 
prior  to  the  institution  of  the  suit,  and  there 
apply  for  the  benefit  of  the  insolvent  laws 
in   accordance   with   the   condition   of   the 


II.  INSOLVENT  ESTATE. 

Where  a  committee  was  appointed  at  a 
regularly  called  creditors'  meeting  to  in- 
vestigate an  insolvent's  assets,  and  was 
authorized  at  a  subsequent  meeting  to  ad- 
just claims  against  the  insolvent's  estate, 
without  preference  except  as  to  certain 
claims  and  to  distribute  certain  of  the  pro- 
perty  &c,  but  it  did  not  appear  that  all  the 
creditor-  knew  of  such  distribution,  or  that 
J,  been  a  regularly  called  creditors' 
meeting  after  that  at  which  the  committee 
was  appointed,  i  >T  that  all  the  creditors  were 
present  at  any  meeting  when  such  distribu- 
tion -was  discussed  and  approved  and  it 
further   appeared   that   those   present    had 
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Insolvent  Estate. 


agreed  to  a  distribution  under  the  impres- 
sion that  the  assets  would  prove  sufficient 
to  pay  all  claims,  creditors  not  sharing  in 
such  distribution  were  entitled,  on  a  deficit, 
to  an  accounting  of  the  value  of  the  assets 
of  the  estate,  in  order  that  a  dividend  might 
be  declared  to  all  the  creditors,  though  it  did 
not  appear  that  the  committee  had  been 
guilty  of  any  fraud. — Dobbins  vs.  Coles,  14 
Dick.  80. 

Where  an  administrator  who  was  con- 
ducting the  business  owned  by  a  decedent 
agreed  with  a  bank,  which  was  also  a 
creditor  of  the  estate,  that  if  it  would  dis- 
count a  note  for  him,  he  would  pay  other 
creditors  of  the  estate  who  were  pressing, 
and  the  creditors  were  so  paid;  on  its  trans- 
piring that  the  estate  was  insolvent.  HELD, 
that  the  bank  was  entitled  to  be  subrogated 
to  the  claims  of  the  paid  creditors  to  the 
extenl  to  which  the  administrator  himself 
would  have  been  entitled  to  recover  for 
moneys  advanced  for  such  payments. — 
First  National  Bank  vs.  Thompson,  16  Dick. 
188. 

Where  an  administrator  of  an  insolvent 
estate,  who  was  also  an  heir,  paid  claims 
which  were  charges  on  the  realty,  he  being 
unauthorized  to  pay  such  claims,  the  pre- 
sumption was  that  the  payment  was  not  as 
administrator,  but  as  heir.  Therefore, 
creditors  who  had  loaned  him  money  under 
agreement  that  it  was-  to  be  employed  in 
paying  claims  against  the  estate  were  not 
entitled,  as  against  other  creditors,  to  be 
subrogated  to  the  rights  of  those  whose  liens 
were  so  discharged,  though  such  right  might 
have  existed  as  against  the  heirs,  the  in- 
testate not  being  bound  personally  to  pay 
such  charges. — Ibid. 

Where  an  administrator  of  an  insolvent 
estate,  who  was  also  one  of  the  heirs,  ad- 
vanced money  in  paying  claims  which  were 
Charges  on  the  realty,  and  likewise  personal 
obligations  of  the  intestate,  he  was  only 
entitled  to  a  pro  rata  allowance  for  his  pay- 
ments so  far  as  they  were  payment  of  a  per- 
sonal obligation.  Therefore,  creditors  who 
loaned  the  administrator  the  money  so 
advanced,  under  agreement  that  it  was  to 
be  used  in  paying  claims  againsl  th 
were  riot  entitled  to  be  subrogated  to  the 
right  of  those  creditors  whose  liens  had  been 
rged      [bid. 

1  ren  Stat.,  p.  2  108  provides  thai  an  ad- 
ministrator, who  in  good  faith  pays  a  just, 
claim  not  presented  under  oath,  shall  be 
allowed  therefor,  or  if  the  estate  is  insolvent, 
and  such  creditor  was  paid  in  full,  the  ad- 
ministrator shall  be  allowed  a  pro  rata 
allowance.  Gen.  Stat.,  p.  2414,  see.  250 
empowers  the  orphans  court,  on  application 
of  a  creditor  any  time  before  distribution,  to 
extend  the  time  for  presentation  of  claims. 
HELD,  that  where  an  estate  was  thought  to 
be  solvent,  and  orders  were  made  limiting 
and  barring  creditors,  but  afterwards,  in 
partition   by   the   heirs,    the   administrator 


made  application  that  the  proceeds  be  sub- 
jected to  the  debts,  and  a  creditor  filed  a  bill 
against  both  heirs  and  administrator,  the 
administrator  was  entitled  to  a  pro  rata 
allowance  for  payment  of  debts,  not  verified 
by  oath,  made  before  the  filing  of  a  bill. — 
Ibid. 


INSOLVENT  CORPORATIONS. 

See  Building  and  Loan  Associations; 
Corporations;  Insolvency;  Receivers. 


INSOLVENT  DEBTORS. 

See  Building  and  Loan  Associations; 
Corporations;  Insolvency;  Receivers. 


INSOLVENT    ESTATES. 

See  Building  and  Loan  Associations; 
Corporations;  Insolvency;  Receivers. 


INSPECTION. 

Cross  References.  Discovery;  Master 
and  Servant;  Negligence;  Pleading 
and  Practice. 

Plaintiff's  evidence  tended  to  show  that 
a  chain  furnished  by  the  defendant,  Iris 
employer,  for  use  by  the  plaintiff  and  others 
in  lifting  heavy  objects,  broke  while  carrying 
a  weight  considerably  less  than  it  was  de- 
signed to  bear,  and  under  circumstances 
that  excluded  the  existence  of  any  immedi- 
ate cause  other  than  the  weakness  of  the 
chain.  There  was  evidence  tending  to 
show  that  the  chain  was  an  old  one;  that 
its  links  were  materially  worn  where  they 
bore  upon  each  other;  that  this  wear  was 
sufficient  to  weaken  the  chain  and  was  easily 
discoverable  upon  inspection,  and  that  the 
link  which  broke  parted  at  one  end,  where 
the  wear  had  occurred.  There  was  in  the 
plaintiff's  case  no  evidence  that  the  em- 
ployer had  caused  any  inspection,  test  or 
repairs  of  the  chain  to  be  made  prior  to  the 
occurrence,  nor  any  evidence  of  negligence 
on  the  part  of  the  plaintiff  or  those  who, 
with  him,  were  using  the  chain.  In  an  ac- 
tion to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  through  the 
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breaking  of  the  chain.  HELD,  that  a  mo- 
tion to  non-suit  was  properly  refused. — Hop- 
wood  vs.  Atha  &  Illingsworth  Co.,  39  Vr. 
707. 

There  being  nothing  to  show  that  the  duty 
of  inspecting  or  repairing  the  chain  had  been 
imposed  upon  or  assumed  by  the  plaintiff 
and  other  workmen  who  were  using  it , 
and  nothing  to  show  that  such  inspection 
and  repair  were  incidental  to  its  use. 
HELD,  that  those  employes  whose  duty  it 
was  to  inspect  and  repair  were  not  fellow- 
workmen  engaged  in  a  common  employment 
with  the  plaintiff. — Ibid. 

The  "sprag"  used  by  A.,  was  defective, 

and,  instead  of  stopping  the  car  when  it  was 
placed  under  the  wheel,  was  crushed  by  it. 
The  defective  condition  of  the  "sprag"  was 
the  proximate  cause  of  the  injury.  That 
condition,  however,  would  have  been  ap- 
parent to  A.  upon  a  casual  examination. 
HELD,  that  the  duty  of  self  protection  re- 
quires an  employe  to  make  such  inspection 
of  appliances,  furnished  to  him  for  his  work, 
by  his  employer,  as  will  disclose  to  him  any 
obvious  defect  therein,  and  to  exercise  a 
proper  watchfulness  to  see  that,  during  use, 
they  do  not  become  so  defective  as  to  be 
more  dangerous  than  they  otherwise  would 
be;  and  failure  to  do  this  is  negligence  on 
his  part  which  will  prevent  him  from  re- 
covering for  an  injury,  received  by  him, 
through  a  defective  appliance,  the  condition 
of  which  was,  or  should  have  been,  known 
to  the  employer. — McGrath  vs.  Delaware, 
Lackawanna  and  Western  Railroad  Co.,  39 
Vr.  425.     .4.  40  Id.  332. 

The  duty  of  a  master  to  make  inspection 
of  the  appliances  furnished  to  workmen,  or 
located  in  the  place  where  they  are  working, 
does  not  require  such  inspection  to  be  con- 
tinuous. It  is  to  be  made  at  reasonable 
intervals. — Fulton  vs.  Grieb  Rubber  Co.,  40 
Vr.  221. 

When  the  appliance  is  not  normally  sub- 
jected to  any  wear  and  tear,  and  there  is  no 
apparent  likelihood  of  its  getting  out  of 
order,  or,  if  it  does  so,  of  its  being  in  the 
slightest  degree  dangerous  to  employees, 
much  less  frequent  inspections  by  the  master 
are  necessary,  in  the  discharge  of  his  duty 
to  his  servants,  than  when  the  appliance  is 
a  machine  in  constant  use  and  dangerous  to 
them  when  out  of  order. — Ibid. 

With  respect  to  the  condition  of  imple- 
ments furnished  to  Ins  servants,  a  master 
must  make  such  inspection  as  ordinary 
prudence  requires,  including  the  use  of  such 
tests  as  are  known  to  him  to  be  called  for, 
or  as  are  so  commonly  employed  in  such  in- 
spections that  he  might  reasonably  be 
deemed  to  have  known  of  them. — McGrath 
vs.  Delaware,  Lackawanna  &  Western  Rail- 
road Co.,  40  Vr.  331. 

.  The  plaintiff  was  a  painter  in  the  employ 
of  the  defendant  company,  which  had  a 
contract  for  painting  the  inside  of  a  building. 


In  order  to  paint  the  ceiling  of  a  room  it 
was  necessary  to  construct  a  scaffolding, 
below  the  ceiling,  upon  which  the  painters 
could  stand.  The  plaintiff  was  assisting  in 
constructing  this  scaffolding,  which  was  to 
consist  of  a  ladder,  supported  at  either  end, 
and  a  plank  laid  upon  the  rungs.  After 
the  ladder  had  been  placed  in  position, 
but  before  the  plank  had  been  put  upon  it, 
the  plaintiff  stepped  upon  the  ladder  to  see 
if  it  was  at  a  proper  height  to  enable  the 
painters  to  work  upon  the  ceiling,  and,  as  he 
was  stepping  back  off  the  ladder,  the  ladder 
broke,  and  the  plaintiff  fell  and  was  injured. 
HELD,  in  an  action  against  the  master  to 
recover  damages  for  the  injury,  the  plaintiff 
was  properly  non-suited  for  failure  to  show 
that  the  defendant  had  been  guilty  of  any 
breach  of  duty  by  not  causing  reasonable 
inspection  of  the  ladder  to  be  made,  and  for 
failure  to  show  that  reasonable  inspection 
would  have  disclosed  any  defect  in  the 
ladder.— Snyder  vs.  Rogers  Co.,  40  Vr.  347. 

The  duty  of  the  master  to  inspect  appara- 
tus and  appliances  is  a  duty  to  exercise 
reasonable  care  only  in  making  the  inspec- 
tion, and  requires  only  the  making  of  such 
tests  and  examinations  as  are  reasonably 
practicable. — Randolph  vs.  New  York  Cen- 
tral Railroad  Co.,  40  Vr.  420. 

The  legal  rule  denning  the  defendant's 
duty  of  inspection  announced  by  this  court 
upon  the  setting  aside  of  a  former  verdict 
for  the  plaintiff  (40  Vr.  221),  required 
the  non-suiting  of  the  plaintiff  on  a  second 
trial,  in  which  the  same  question  was  pre- 
sented.— Fulton  vs.  Grieb  Rubber  Co.,  43 
Vr.  35. 


INSURANCE. 

I.  STATUTES  RELATING  TO. 

1.  Constitutionality. 

2.  Construction. 

II.  FIRE  INSURANCE. 

1.  Policy. 

a.  Mistake    in    Name    of  ^In- 

sured. 

b.  Validity  and  Construction 

of  Conditions. 

c.  Collection  of  Premium. 

d.  Agreement  to  Deliver. 

e.  Waiver  of  Conditions. 

f.  Assignment  of. 

g.  Cancellation  of. 

h.  Collection  of  Assessments. 

2.  Loss. 

a.  Pleading  in   Actions  for. 

b.  Parties    in    Actions  for. 

c.  Evidence  in  Actions  for. 


INSURANCE,  I. 


Statutes  Relating  to. 


d.  Equitable  Defence. 

c.  Appraisement   and   Award. 

f.  Subrogation. 

3.  Insurable  Interest. 

a.  Reinsurer. 
1).  Pledgee. 

c.  Vendee    in    Contract    of 
Sale. 

4.  Agents. 

a.  Liability  for  Negligence. 

b.  Liability    for    Fraud    and 

Misrepresentation. 

c.  Power  to  Bind  Company. 

d.  Authority  in  General. 

5.  Liability  of  Members  of  Joint 
Underwriters   Association. 

6.  Special  Charters. 

7.  Brokers. 

a.  Authority  in  General. 

b.  Payment  of  Premium  to. 

c.  Revocation  of  Authority. 

8.  Change  of  Corporate  Identity. 

9.  By=laws  of  Mutual  Company. 

III.  LIFE  INSURANCE. 

1.  Policy. 

a.  Collection  of  Premium. 

b.  Forfeiture. 

c.  Warranties  in  Application. 

d.  Validity  and  Construction 

of  Conditions. 

e.  Waiver  of  Conditions. 

2.  Loss. 

a.  Right   of   Foreign   Admin- 

istrator to  Sue  for. 

b.  To  Whom  Payable. 

c.  Pleading    in    Actions    for 

Loss. 

d.  Laches  Preventing  Recov- 

ery. 

3.  By=laws  of  Benevolent  and 
Mutual  Associations. 

IV.  TITLE  INSURANCE. 

V.  ACCIDENT  INSURANCE. 

1.  Policy. 

a.  Validity  and  Construction 

of  Conditions. 

b.  Warranties  in  Application. 

2.  Loss. 

VI.  CREDIT  INSURANCE. 

VII.  EMPLOYERS'    LIABILITY    IN= 
SURANCE. 

VIII.  FOREIGN    INSURANCE    COM= 
PANIES. 

IX.  INSOLVENCY    OF    COMPANY. 


I.  STATUTES  RELATING  TO. 
1.  Constitutionality. 

The  title  "  An  act  to  provide  for  the  regula- 
tion and  incorporation  of  insurance  com- 
panies" does  not  express  as  one  of  its  ob- 
jects the  regulation  of  the  business  of  in- 
dividual insurers.  Such  regulation,  if  im- 
posed in  the  body  of  the  enactment,  is  in 
violation  of  article  4,  section  7,  paragraph  4 
of  the  constitution. — Schenck  vs.  State,  31 
Vr.  381. 

Provisions  as  to  individual  insurance  are 
not  within  such  title,  but  are  separable  and 
do  not  avoid  the  act. — Hickman  vs.  State, 
33  Vr.  499. 

Restraining  individuals  from  acting  as 
agents  of  foreign  insurance  companies  does 
not  abridge  any  right  guaranteed  by  the 
state  or  federal  constitutions. — Ibid. 

The  defendant,  a  life  insurance  company, 
agreed,  in  writing,  with  the  plaintiff,  an- 
other life  insurance  company,  to  pay  to  the 
plaintiff,  in  consideration  of  a  specified 
premium,  the  sum  of  $1,000  upon  proof  that 
J.  T.,  who  held  plaintiff's  policy  No.  20,308, 
had  died  on  or  before  a  certain  future  date. 
By  a  supplementary  written  agreement  a 
later  date  was  fixed.  The  plaintiff  sued  on 
the  agreements,  alleging  the  death  of  J.  T. 
before  said  date,  proof  thereof  to  the  de- 
fendant, and  payment  by  the  plaintiff  of 
the  amount  for  which  J.  T.  was  insured. 
What  this  amount  was  did  not  appear  from 
the  declaration.  The  defendant  pleaded 
the  general  issue  and,  specifically  in  bar  of 
the  action,  that  the  defendant  was  a  New 
Jersey  corporation,  and  that  the  agreements 
were  contracts  of  reinsurance  and  were 
invalid,  because  they  were  not  made  with 
the  consent,  in  writing,  of  two-thirds  in 
number  of  the  holders  of  the  policies  pro- 
posed to  be  reinsured,  and  were  not  sub- 
mitted to  the  secretary  of  state  and  by 
him  approved,  as  provided  by  section  66  of 
the  Insurance  act,  (Gen.  Stat.,  p.  1755).  To 
this  plea  the  plaintiff  filed  a  demurrer,  which 
was  overruled  by  the  trial  judge,  and 
judgment  thereon  entered  in  favor  of  the 
defendant,  on  which  record  error  was  as- 
signed.    It  was  HELD, — 

1.  That  the  said  provisions  of  section  66 
are  interdependent  and  stand  or  fall  together. 

2.  That  said  section  66  is  not  invalid 
under  amendment  XIV.  to  the  United  States 
constitution,  for  it  deprives  no  person  of 
any  right. 

What  it  does  is  to  regulate  certain  arti- 
ficial persons  which,  by  the  law  of  their 
being,  are  subject  to  such  regulation. 

3.  That  the  duties  devolved  by  said  sec- 
tion on  the  secretary  of  state,  and  subse- 
quently transferred  by  statute  to  the  com- 
missioner of  banking  and  insurance,  are 
neither  legislative  nor  judicial,  but  are  ad- 
ministrative. 

4.  That  it  sufficiently  appeared  from  the 
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pleadings  thai  the  agreements  sued  on  were 
contracts  of  reinsurance. 

5.  That  the  fact  that  these  contracts  of 
reinsurance  related  to  a  single  policy  only, 
did  not  take  them  out  of  the  statute. 

6.  That,  as  it  thus  appeared  that  the 
statute  was  both  valid  and  applicable  to  the 
agreements,  the  trial  judge  did  not  err  in 
overruling  the  demurrer  and  giving  judg- 
ment for  the  defendant. — Iowa  Life  Insur- 
ance Co.  vs.  Eastern  Mutual  Life  Insurance 
Co.,  35  Vr.  340. 

2.  Construction. 

The  title  "An  act  to  provide  for  the  in- 
corporation and  regulation  of  insurance 
companies"  Gen  Stat.,  103,  118  tit.  In- 
surance),  warrants  legislation  regulating 
the  business  in  this  state  of  foreign  insur- 
ance companies  and  the  prosecution  of  their 
agents  for  unlawfully  transacting  business 
in  their  behalf.  Such  legislation  under  that 
title  is  not  obnoxious  to  the  constitutional 
injunction  that  every  law  shall  embrace  but 
one  object,  and  that  shall  In-  expressed  in  its 
title. — Hickman  vs.  State,  33  Vr.  499. 

Objections  to  the  authorized  execution  of 
a  judgment  against  an  agent  for  a  penalty 
imposed  by  the  act  are  not  available  in  the 
defence  of  a  suit  to  recover  such  penalty. — 
Ibid. 

The  "Act  to  permit  and  allow  firms  and 
individuals  not  less  than  twenty  in  number 
under  each  organization,  known  as  fire 
Lloyds,  to  insure  others  against  loss  or 
damage  by  fire  and  lightning,  and  to  under- 
write policies  of  insurance  issued  therefore 
under  the  Lloyds  form,"  approved  March 
25th,  1895  (Gen.  Stat.,  p.  1784),  confers 
authority  to  insure  property  against  such 
loss  or  damage  not  only  in  favor  of  owners 
but  of  any  person  having  an  insurable  in- 
terest therein. — Sun  Insurance  Office  of 
London  vs.  Merz,  34  Vr.  365. 

Act  of  April  9th,  1S88  (Pamph.  L.,  1888, 
p.  414),  declares  that  any  of  the  mutual 
insurance  companies  already  chartered  by 
the  legislature  or  already  organized  under 
general  laws,  may,  after  giving  ninety  days' 
notice  in  three  public  papers,  change  to 
joint  stock  companies,  by  proceeding  in  ac- 
cordance with,  and  conforming  their  char- 
ters to,  its  provisions.  Act  of  1899  (Pamph. 
L.,  1899,  pp.  17,  18)  is  the  same  as  act  of 
1888,  with  the  omission  of  the  word  "al- 
ready." HELD,  that  the  word  "already" 
found  in  act  of  1SSS,  read  in  connection  with 
the  act  of  1S99,  relates  only  to  the  date  of 
the  application  for  change,  and  a  mutual  fire 
insurance  company  organized  after  the  pas- 
sage of  act  of  18S8,  and  prior  to  act  of  1S99, 
may  change  from  a  mutual  to  a  joint  stock 
company. — Schwartzwalder  vs.  Tegen,  13 
Dick.  319.     See  14  Id.  589. 

Act  of  April  9th,  18S8,  authorizing  mutual 
insurance  companies  to  change  from  mutual 


to  joint  stock  companies,  fails  to  give  direc- 
tion as  to  the  method  of  elf  ecting  the  change. 
The  change  can  be  made  only  by  corporate 
action  taken  at  a  meeting  of  the  corporation, 
after  special  notice  of  the  intended  action 
has  been  given  to  the  members. — Ibid. 

Under  the  amendment  of  tie'  Insurance 
Companies  act,  which  was  passed  March  6th, 
1899,  a  mutual  insurance  company  organ- 
ized in  1893  cannot  transform  itself  into  a 
joint  stock  company  against  the  will  of  a 
member  who  acquired  membership  by  con- 
tract with  the  company,  made  before  the 
passage  of  that  amendment. — Schwarz- 
waelder  vs.  German  Insurance  Co.,  14  Dick 
589. 

'the  Prudential  Insurance  Company,  ex- 
isting under  special  charter  (Pamph.  L., 
1873,  p.  1419,  sec.  8),  is  within  the  opera- 
tion of  Pamph.  L.,  1896,  p.  129, 
tially  reenacted  by  Pamph.  L.,  1902,  p. 
415,  enumerating  the  investments  which 
"any  insurance  company  existing  by  virtue 
of  the  laws  of  this  state,  created  by  special 
charter  or  otherwise,"  may  make. — Ro- 
botham  vs.  Prudential  Insurance  <  o  ,  19 
Dick.  673. 

Pamph  L.,  1896,  p.  129,  substantially 
re-enacted  by  Pamph.  L.,  1902,  p.  415, 
providing  that  insurance  companies  shall 
not  purchase  stock  of  any  company  "which 
has  not  regularly  paid  dividends  for  the  five 
years  preceding  the  time  of  such  purchase," 
does  not  limit  such  companies  to  the  pur- 
chase of  stock  which  has  paid  dividends 
for  the  five  years  preceding,  but  to  the  pur- 
chase of  stock  of  a  company  which  has  paid 
dividends  during  such  period  of  time. — Ibid. 

Such  statute  does  not  permit  such  com- 
panies to  subscribe  for  new  stock  of  other 
corporations,  but  confines  their  investments 
to  such  stock  or  obligations  as  may  be  bought 
on  the  market,  commonly  known  as  "invest- 
ment securities." — Ibid. 

An  expenditure  by  the  directors  of  an  in- 
surance company  of  over  S8,000,000,  in 
order  to  acquire  a  majority  of  the  stock  of 
a  trust  company  by  paying  for  such  stock 
at  more  than  twice  its  book  value,  the  in- 
come of  which,  from  the  present  rate  of 
dividends,  will  be  less  than  two  per  cent, 
per  annum,  to  carry  out  a  scheme  of  corpor- 
ate control  which  they  deem  advantageous 
to  the  company,  cannot  be  considered  an 
investment,  within  the  meaning  of  Pamph. 
L.,  1896,  p.  129,  substantially  reenacted 
by  Pamph.  L.,  1902.  p.  415.  which  provides 
that  an  insurance  company,  "for  the  purpose 
of  investing"  its  funds  may  purchase  and 
hold,  as  collateral  security  or  otherwise,  the 
stock  of  certain  other  corporations. — Ibid. 

The  mere  fact  that  an  insurance  company, 
having  power  to  invest  its  funds  in  the  stock 
of  other  corporations,  would,  by  the  pur- 
chase of  certain  stock  of  another  corpi  tratv  in . 
acquire  a  controlling  interest  therein,  would 
not  make  such  acquisition  unlawful  if  made 
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in  good  faith  for  the  purpose  of  an  invest- 
ment.— Ibid. 

Section  51  of  the  Corporation  act,  as  re- 
vised in  1896,  provides  that  any  corporation 
may  purchase  shares  of  stock  and  evidences 
of  indebtedness  of  any  other  corporation. 
Section  2  provides  that  every  corporation 
shall  possess  the  powers  contained  in  the 
act,  "so  far  as  the  same  are  necessary  or 
convenient  to  the  attainment  of  the  objects 
set  forth"  in  its  charter.  HELD,  that  sec- 
tion 51  did  not  repeal  the  limitations  on  the 
power  of  an  insurance  company  as  to  the 
investment  of  its  funds  contained  in  its 
charter  and  Pamph.  L.,  1896,  p.  129,  re- 
lating to  insurance  companies  "created  by 
special  charter  or  otherwise;"  it  having 
been  the  continuous  policy  of  the  legislature 
to  treat  the  subject  of  the  investment  of  the 
funds  of  the  insurance  companies  in  a  dis- 
tinct and  special  statute,  as  evidenced  by 
the  substantial  reenactment  in  1902  (Pamph. 
L.,  1902,  p.  415)  of  Pamph.  L.,  1S96,  p.  129, 
as  set  forth  above. — Ibid. 

A  plan  by  the  directors  of  an  insurance 
company  to  exchange  majority  holdings  of 
stock  with  a  trust  company,  involving  an 
expenditure  of  over  $8,000,000,  in  order  that 
they  and  those  whom  they  select  from  time 
to  time  may  forever  dominate  the  appoint- 
ment of  the  directors  of  each  corporation  is, 
as  a  whole,  ultra  vires. — Ibid. 

The  establishment  of  such  a  syndicate 
for  perpetual  control  would  be  a  direct  in- 
tentional injury  to  minority  stockholders  of 
the  insurance  company,  as  it  would  sever 
the  beneficial  interest  from  the  voting  power 
of  their  stock,  and  injure  its  market  value 
by  stripping  from  it  all  value  derived  from 
its  voting  power. — -Ibid. 

The  fact  that  such  scheme  might  prove 
abortive  and  give  dissenting  stockholders 
the  right  to  maintain  a  suit  in  equity  for  re- 
dress,  is  no  reason  for  withholding  an  in- 
junction on  their  behalf  to  prevent  its  con- 
summation.— Ibid. 

The  presence  of  a  director  or  directors  on 
both  sides  of  a  transaction  between  two 
corporations  does  not  give  a  dissenting 
stockholder  an  arbitrary  right  to  an  injunc- 
tion, but  may  give  him  a  most  ample  right 
to  subject  the  transaction  to  the  scrutiny 
of  the  court  and  may  cast  on  the  corpora- 
tions or  directors  concerned  the  burden  of 
disclosing  and  justifying  the  transaction. — 
Ibid. 

Where  a  proposed  scheme  by  the  directors 
of  an  insurance  company  for  an  exchange  of 
corporate  control  with  a  trust  company 
would  forever  secure  to  them  and  their 
chosen  successors  great  emoluments  and 
great  influence  and  power,  they  were  dis- 
qualified from  adjudicating  finally  that  the 
scheme  would  be  advantageous  to  their  cor- 
poration.— Ibid. 


II.  FIRE  INSURANCE. 
1.  Policy. 

a.  Mistake  in  Name  of  Insured. 

R.  F.  agreed  with  one  C,  who  solicited 
insurance  for  the  Agricultural  Insurance 
Company,  that  certain  property  then  belong- 
ing to  her  husband  should  be  insured  in  a 
specified  sum  and  for  a  stipulated  premium 
and  time,  and  that  she  would  pay  a  balance 
of  premium  within  a  short  time.  Within 
that  time  she  went  to  the  office  of  an  agent 
of  the  insurance  company  and  there  saw  C, 
who,  taking  the  balance  of  the  premium 
offered,  said  they  were  not  ready  for  her 
but  would  send  "the  paper"  through  the 
mail.  Subsequently  a  policy  of  insurance, 
written  upon  the  blank  policy  in  use  by  the 
insurance  company,  made  in  her  name  as 
the  insured,  came  by  post  to  R.  F..  who 
accepted  and  retained  it  with  her  valuables 
until  after  the  property  insured  was  de- 
stroyed by  fire.  HELD,  that  the  contract 
made  with  the  company  was  that  which 
was  stated  in  the  policy  and  was  not  a  parol 
contract  for  insurance  with  the  husband  of 
H.  F. — Agricultural  Insurance  Co.  vs.  Fritz, 
32  Vr.  211. 

b.  Validity  and  Construction  of 

Conditions. 

In  a  "Lloyd's"  policy  of  fire  insurance, 
where  the  attorneys  in  fact  for  the  under- 
writers are  also  underwriters  and  so  named 
in  the  policy,  the  stipulation  or  condition 
that,  "no  action  shall  be  brought  by  the 
assured  to  enforce  the  provisions  of  this 
policy  except  against  the  attorneys  in  fact, 
as  representing  all  of  the  underwriters,  and 
each  of  the  underwriters  hereby  agrees  to 
abide  the  result  of  any  euit  so  brought  as 
fixing  his  individual  responsibility  there- 
under," is  valid  and  binding  on  all  the 
underwriters  and  not  contrary  to  public 
policy,  and  its  enforcement  does  not  oust 
the  courts  of  jurisdiction,  but  tends  to 
prevent  a  multiplicity  of  actions. — Enter- 
prise Lumber  Co.  vs.  Mundy,  33  Vr.  16. 

The  force  and  effect  of  a  judgment  ob- 
tained by  the  assured  in  an  action  against 
such  attorneys  in  fact  is  to  establish,  prima 
facie,  the  proportionate  amount  of  loss  and 
liability  of  each  of  the  underwriters,  in  order 
that  the  assured  may,  by  action,  enforce 
the  policy  against  all  the  underwriters  to 
the  extent  of  the  liability  of  each  for  his 
proportionate  amount  of  his  share  of  loss, 
and  to  satisfy  such  judgment  out  of  tin- 
undivided  premiums  and  deposits  in  the 
hands  of  such  attorneys  in  fact.  The  action 
and  judgment  are  treated  as  a  condition 
precedent  to  the  individual,  separate  liabil- 
ity of  each  of  the  other  underwriters,  and 
the  claim  of  the  assured  as  to  such  other 
underwriters  for  his  loss  does  not  become 
merged  in  the  judgment  against  such  at- 
torneys in  fact.  Such  an  action  and  judg- 
ment on  the  part  of  the  assured  becomes 
necessary  as  the  performance  of  a  condition 
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precedent  to  the  liability  of  the  other  under- 
writers, and  in  an  action  against  them  or 
each  of  them  by  the  assured,  such  judgment 
is  prima  facie  proof  of  the  proportionate 
iability  of  each  of  them,  and  the  action  is 
upon  the  policy  or  contract  of  insurance, 
and  not  upon  the  judgment. — Ibid. 

If  insurance  lie  elfeeted  in  the  name  of 
the  husband  alone,  and  so  stated  in  the 
policy,  a  clause  in  the  policy  that  the  loss, 
if  any,  shall  be  payable  to  the  wife  as  her 
interest  may  appear,  will  not  have  the  effect 
of  an  insurance  covering  her  interest  or 
ownership,  there  being  nothing  else  in  the 
policy  disclosing  that  the  insurance  was  to 
have  such  effect.  This  clause  in  the  policy 
can  have  no  other  effect  than  as  a  direction 
to  whom  the  loss  shall  be  paid.  It  is 
nothing  more  than  an  assignment  of  the  loss, 
if  any  should  accrue  to  the  interest  of  the 
husband,  and  is  not  an  insurance  of  her 
estate  or  ownership. — Millikcn  vs.  Wood- 
ward, 35  Vr.  444. 

An  insurance  company  about  to  issue  a 
policy  of  fire  insurance  to  the  amount  of 
825,000  distributed  in  specified  sums  among 
several  items  of  property,  stipulated  with 
the  assured  that  its  policy  should  be  con- 
current and  proportionate  with  other  in- 
surance to  be  obtained  by  the  assured  to  the 
amount  of  $75,000,  and  in  reliance  on  that 
stipulation  sent  its  policy  to  the  insured. 
HELD  — 

1.  That  other  insurance,  covering  only 
some  of  the  items  of  property  and  not  dis- 
tributed among  the  items  in  the  same  pro- 
portion as  was  the  insurance  under  the 
policy,  did  not  comply  with  the  stipulation. 

2.  That  until  the  assured  obtained  other 
insurance  according  to  the  stipulation  he 
had  no  right  to  accept  the  policy,  or,  if  he 
did  accept  it,  the  acceptance  was  equivalent 
to  an  affirmative  representation  that  he 
then  had  the  other  insurance  required,  and 
such  representation  being  false  to  his  knowl- 
edge and  material  to  the  contract  of  the 
company,  the  company  was  not  bound.— 
Ibid. 

In  a  policy  of  fire  insurance  covering 
several  items  of  property,  a  clause  which 
permits  only  "concurrent  insurance"  is  not 
infringed  by  other  insurance  that  covers 
only  some  of  said  items,  provided  such  other 
insurance  is  effected  on  terms  which  require 
it  to  bear  proportionally  with  the  primary 
insurance  whatever  loss  occurs  within  the 
range  of  their  common  operation. — New- 
Jersey  Rubber  Co.  vs.  Commercial  Union 
Assurance  Co.,  35  Vr.  580. 

A  fire  insurance  policy  described  the  loca- 
tion of  the  household  furniture  insured  as 
a  store  and  dwelling.  Afterwards  the  in- 
sured removed  the  insured  property  and  the 
risk  transferred  by  endorsement  described 
the  location  as  a  frame  dwelling  house,  the 
insured  using  the  front  room  of  the  first  floor 
of  the  building  as  a  store.  HELD,  that  the 
description  contained  in  a    "frame  dwelling 


house"  exclude  any  other  use  of  the  build- 
ing than  as  a  dwelling;  it  is  a  warranty 
against  any  such  use,  and  for  the  falsity  of 
that  warranty  the  contract  will  be  void,  al- 
though no  injury  was  thereby  done  the 
insurer. — Dougherty  vs.  Greenwich  Insur- 
ance Co.,  35  Vr.  716. 

Forfeiture  clauses  in  insurance  policies 
are  not  favored  in  the  law.  The  rule  as  to 
them  in  this  state  is  settled.  The  court  will 
never  seek  for  a  construction  of  a  forfeiture 
clause  which  will  sustain  it  if  one  which  will 
defeat  it  is  reasonably  deducible  from  the 
words  or  terms  used. — Hampton  vs.  Hart- 
ford Fire  Insurance  Company,  36  Vr.  265. 

The  words  "occupied"  and  "unoccupied" 
in  a  policy  of  insurance  will  be  given  force 
with  reference  to  the  nature  and  character 
of  the  building,  the  purposes  for  which  it  is 
designed,  and  the  uses  contemplated  by  the 
parties  as  expressed  in  the  contract.  The 
construction  given  to  these  words  as  applied 
to  a  dwelling,  will  not  cover  a  barn,  a  mill, 
a  saw-mill,  a  factory,  or  school  houses, 
music  halls,  theatres  or  churches. — Ibid. 

A  church  building  kept  for  use  for  the 
purposes  for  which  it  is  designed,  and  used 
as  occasion  presents,  and  as  the  convenience 
of  the  congregation  may  require,  and  no 
intent  appearing  to  abandon  it  for  the  pur- 
poses of  its  use  by  the  temporary  periods 
of  non-user,  even  though  such  periods  ex- 
ceed the  ten  days'  limit  in  a  policy,  is  not 
per  se  leaving  the  church  building  vacant 
and  unoccupied  within  the  forfeiture  clause 
of  the  policy,  and  upon  such  proof  alone  a 
non-suit  was  rightfully  refused. — Ibid. 

Where  there  is  a  conflict  in  the  testimony; 
whether  there  is  occupancy  or  non-occu- 
pancy, is  a  question  of  fact  to  be  determined 
by  trie  jury. — Ibid. 

Exemplification  of  the  rule  that  in  con- 
struing a  policy  of  insurance  the  whole  of 
its  provisions  are  to  be  taken  together. — 
Griffing  Iron  Co.  vs.  Liverpool,  &c,  Insur- 
ance Co.,  39  Vr.  368. 

In  a  suit  upon  a  policy  of  fire  insurance 
containing  a  clause  exempting  the  insurance 
company  from  liability  for  loss  "by  theft," 
it  appeared  that  some  of  the  property  in- 
sured was  stolen  during  the  fire.  HELD, 
the  defendant  was  not  liable  for  such  loss. 
A  clause  in  a  policy  of  fire  insurance  exempt- 
ing the  company  from  liability  for  loss 
caused  "by  theft"  means  a  loss  caused  by 
theft  during  the  fire. — Sklencher  vs.  Fire 
Association,  43  Vr.  48. 

A  fire  insurance  policy  contained  a  con- 
dition that  "if  any  change,  other  than  by  the 
death  of  an  insured,  takes  place  in  the  in- 
terest, title  or  possession  of  the  subject  of 
insurance  (except  change  of  occupants 
without  increase  of  hazards,  whether  by 
legal  process  or  judgment,  or  byr  voluntary 
act  of  the  insured  or  otherwise,  *  *  *  the 
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entire  policy  shall  be  void."  In  a  suit  upon 
such  policy,  to  recover  for  a  loss  by  fire,  it 
appeared  that  the  plaintiffs,  who  were  the 
sole  owners  of  the  insured  dwelling  house, 
and  premises,  had,  after  the  issuance  of  the 
policy,  executed  a  written  agreement  to  sell 
and  convey  the  property  in  fee  to  their 
tenant,  who  was  in  possession,  upon  the 
payment  of  the  stipulated  price  (a  portion 
of  which  was  then  paid),  and  it  was  HELD, 
that  such  acts  caused  a  change  in  interest, 
title  and  possession  of  the  subject  of  insur- 
ance sufficient  to  avoid  the  policy. — Gru- 
nauer  vs.  Westchester  Insurance  Co.,  43  Vr. 
289. 

By  force  of  such  contract  and  transfer  of 
possession,  a  complete  transition  of  the 
equitable  and  beneficial  ownership  from  the 
vendors  to  the  vendee  was  effected,  subject 
only  to  the  claim  of  the  vendors  for  pur- 
chase money ;  although  thevendors  thereafter 
still  retained  the  legal  title  to  the  land,  they 
held  it  as  trustees  for  the  vendee,  who  be- 
came the  owner  in  equity. — Ibid. 

Where  a  policy  provides  that  it  shall  be 
void  if  the  interest  of  insured  be  other  than 
unconditional  and  sole  ownership,  and  his 
interest  is  that  he  has  given  his  bond  for  a 
debt  secured  by  a  mortgage  of  the  premises, 
and  is  the  holder  of  a  subsequent  mortgage 
made  by  the  owner,  the  company  is  not 
liable,  either  to  insured  or  the  owner. — Ord- 
way  vs.  Chace,  12  Dick.  478. 

A  policy  is  not  contrary  to  public  policy 
because  it  provides  that  it  shall  be  void  if 
insured  conceals  or  misrepresents  any 
material  fact  or  circumstance  concerning 
the  insurance  or  the  subject  thereof,  or  if 
his  interest  in  the  property  is  not  truly 
stated,  or  if  his  interest  be  other  than  un- 
conditional and  sole  ownership,  or  if  the 
subject  of  insurance  be  a  building  on  ground 
not  owned  by  him  in  fee. — Ibid. 

Where  property  insured  was  located  in 
the  state  of  New  York,  and  the  policy  con- 
tained the  express  provision  that  it  should 
not  be  valid  until  countersigned  by  the 
agent  of  the  company  in  the  state  of  New 
York,  the  company  being  a  corporation  of 
Connecticut,  and  when,  being  so  counter- 
signed, it  was  mailed  to  the  insured  at  his 
residence  in  Jersey  City,  the  insurance  con- 
tract was  a  New  York  contract  and  governed 
by  its  laws  as  to  its  validity,  construction 
and  discharge,  and  the  debt  due  insured  on 
the  policy  might  be  garnished  there. — 
Orient  Insurance  Co.  vs.  Rudolph,  3  Rob. 
570. 

c.  Collection  of  Premium. 

A  right  of  action  to  recover  assessments 
upon  notes  held  by  the  receiver  of  the  Mill- 
ville  Mutual  Marine  and  Fire  Insurance 
Company,  an  insolvent  corporation,  did  not 
accrue  to  the  corporation  until  the  day  fixed 
on  which  payment  thereof  was  required. 
An  action  brought  within  six  years  there- 
after   was  not   affected   bv  the   statute  of 


limitations. — French.    Receiver  vs.  Higgins, 
37  Vr.  579. 

In  certain  premium  notes  given  to  a 
mutual  insurance  company  the  insured 
promised  to  pay  "in  such  proportions  and 
at  such  times  as  the  directors  of  said  com- 
pany may  agreeably  to  theircharterrequire." 
The  company  having  become  insolvent,  the 
receiver  appointed  by  the  court  of  chancery 
made  an  assessment  in  lieu  of  the  directors. 
In  an  action  at  law  by  the  receiver  to  recover 
said  assessment  upon  said  notes.  HELD, 
that  the  receiver  was  entitled  to  recover 
upon  proving  the  notes,  the  assessment  and 
the  giving  of  the  notice  required  by  the 
charter. — French  vs.  Millville  Manufactur- 
ing Co.,  41  Vr.  699. 

The  case  of  Meley  vs.  Whitaker,  32  Vr. 
602,  followed  and  applied. — Ibid. 

Where  premises  were  insured  five  years 
after  the  owner's  death,  and  a  note  for 
premiums  was  given  by  the  heirs  and  en- 
dorsed by  the  administrator,  the  insurer 
had  no  claim  against  the  estate,  the  title 
being  in  the  heirs,  and  it  appearing  that 
they  had  insured  on  their  own  account  for 
the  benefit  of  a  mortgagee. — First  National 
Bank  vs.  Thompson,  16  Dick.  188. 

d.  Agreement  to  Deliver. 

An  agreement  to  write  and  deliver  a  policy 
of  insurance  does  not  operate  as  a  present 
contract  of  insurance  pending  the  issuing 
and  delivery  of  the  policy. — Match  Co.  vs. 
German  Insurance  Co.,  41  Vr.  226. 

e.  Waiver  of  Conditions. 

To  sustain  a  policy  not  made  to  the  owner 
of  the  property  because  the  company  had 
notice  thereof,  actual  notice  must  be  shown. 
— Ordway  vs.  Chace,  12  Dick.  478. 

A  property  owner  procured  a  policy  in  the 
name  of  a  purchaser,  describing  it  as  located 
"at  the  head  of  Union  street  in  Montclair, 
N.  J.,  and  occupied  as  a  dwelling,  and  $1,000 
on  a  frame  stable  situate  on  said  premises." 
A  broker,  on  the  expiration  of  a  prior  policy, 
which  he  had  procured  on  the  property, 
applied  to  the  same  company  for  a  policy 
in  the  owner's  name,  describing  the  property 
as  located  "at  the  junction  of  Upper  Moun- 
tain avenue  and  Union  street  in  Montclair, 
N.  J."  The  agent  who  issued  this  policy 
knew  nothing  of  the  first,  which  was  issued 
by  his  predecessor,  and  before  issuing  it  he 
caused  a  survey  of  the  premises  to  be  made. 
HELD,  that  because  of  the  variance  in  the 
descriptions  the  company  was  not  charged 
with  notice  that  both  policies  were  issued 
on  the  same  property. — Ibid. 

Where  an  insurer  issued  two  policies  on 
the  same  property  by  mistake  caused  by  a 
variance  in  the  description,  the  policies 
cannot    be   reformed,    since    then-    was    no 
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meeting  of  minds,  and  the  company  did  not 
consent  to  insure  the  same  property  twice. — 
Ibid. 

Where  a  policy  was  issued  to  a  mortgagee 
on  the  supposition  that  he  was  the  owner 
of  the  property,  and  the  premium  was  paid 
by  the  owner,  without  the  company's 
knowledge,  its  failure,  after  notice  of  the 
facts,  to  cancel  the  policy,  does  not  estop  it 
from  declaring  the  policy  void  as  to  the 
owner  according  to  its  terms,  where  it  was 
still  valid  as  to  the  mortgagee,  to  whose 
rights  the  company  was  entitled  to  be  sub- 
rogated on  payment  of  a  loss. — Ibid. 

f.  Assignment  of. 

Though  the  by-laws  of  a  mutual  insurance 
company  contemplate  assignments  of  poli- 
cies in  writing,  and  the  policies  provide  that 
assignments  shall  be  in  accordance  with  the 
by-laws,  an  assignment  not  in  writing  will 
carry  the  equitable  title  to  a  policy. — Cannon 
vs.  Farmers'  Mutual  Fire  Association,  13 
Dick.  102. 

Under  a  by-law  of  a  mutual  insurance 
company,  attached  to  a  policy,  authorizing 
the  directors  to  receive  as  a  member  an  as- 
signee thereof  on  his  giving  a  new  note,  no 
acts  or  declarations  of  theirs  tending  to 
create  a  membership  without  his  giving  such 
note  can  operate  as  an  estoppel  against  the 
company. — Ibid. 

The  acts  and  declarations  of  the  officers 
of  a  mutual  company  made  after  loss  in 
course  of  adjustment,  recognizing  member- 
ship of  insured  in  the  company,  do  not  estop 
the  company  to  assert  he  never  was  a  mem- 
ber, he  not  having  recognized  any  liability 
as  a  member,  nor  relied  on  such  conduct  as 
the  basis  of  subsequent  action. — Ibid. 

g.  Cancellation  of. 

A  provision  in  a  policy  of  fire  insurance 
issued  by  a  mutual  insurance  company 
allowing  the  cancellation  of  the  policy  at 
any  time  by  the  holder  without  previous 
notice,  and  by  the  company  upon  giving 
five  days'  previous  notice,  without  assigning 
any  reason,  does  not  render  the  right  of  the 
holder  of  such  an  uncertain  and  precarious 
nature  as  to  disentitle  him  to  an  injunction 
against  a  change  of  the  company,  as  the 
right  of  such  policyholder  is  not  the  mere 
pecuniary  right  of  a  policyholder,  but  also 
that  of  a  stockholder  in  the  company. — 
Schwartz walder  vs.  Tegen,  13  Dick.  319.  See 
14  Id.  589. 

In  equity,  as  well  as  at  law,  cancellation 
by  the  insurer,  of  its  own  accord,  of  a  fire 
policy,  and  retention  of  the  pro  rata  propor- 
tion of  the  premium  as  on  a  valid  policy, 
as  allowed  by  the  policy,  is  an  affirmance  of 
the  validity  of  the  policy. — Commercial 
Assurance  Co.  vs.  New  Jersey  Rubber  Co., 
16  Dick.  446.     See  19  Id.  338. 


No  different  effect  than  an  affirmance  of 
the  validity  of  a  fire  policy  is  to  be  given  to 
cancellation  thereof,  after  a  fire,  by  the 
insurer,  of  its  own  accord,  and  retention  of 
the  pro  rata  proportion  of  the  premium,  as 
on  a  valid  policy,  by  the  declaration  of  the 
insurer  that  the  cancellation  was  made 
expressly  subjected  to  the  final  settlement 
of  the  claim  for  loss,  and  that  in  retaining 
the  earned  premium  and  returning  the 
balance  it  did  not  intend  to  recognize  the 
policy  as  binding  for  any  greater  proportion 
of  the  loss  than  its  pro  rata  share,  and  that 
it  protested  it  was  not  liable  for  any  greater 
amount,  and  was  not  to  be  understood  as 
assuming  any  greater  liability  than  the  pro 
rata  amount  offered  by  it,  and  that  this  was 
understood  and  assented  to  bv  the  insured. 
—Ibid. 

h.  Collection  of  Assessments. 

Where  by-laws  endorsed  on  a  fire  policy 
issued  by  a  mutual  company,  and  made  a 
part  of  the  contract,  provide  "that  a  full 
statement  of  losses  assessed  for  will  be  sent 
with  each  assessment,"  a  receiver  of  the 
company  cannot  collect  an  as-' 
directed  to  be  levied  by  the  court  to  pay 
losses,  unless  he  sends  a  statement  of  such 
losses,  with  a  notice  of  the  assessment. — 
Annan  vs.  Union  Hill  Brewery  Co..  14  Dick. 
414. 

A  decree  directed  a  receiver  of  a  mutual 
company  to  levy  and  collect  an  assessment 
on  outstanding  policies  "in  force  on  the  date 
of  the  respective  losses."  It  contained  a 
schedule  of  "the  total  insurance  in  force, 
and  policies  liable  to  pay  losses,"  and  pro- 
vided that  it  should  "not  be  construed  to 
prevent  any  member  from  setting  up  de- 
fences he  might  have  to  the  collection  of 
the  same."  HELD,  that  the  decree  was 
not  conclusive  on  the  question  as  to  what 
policies  were  subject  to  assessment. — Ibid. 

2.  Loss. 

a.  Pleading  in  Actions  for. 

Where  a  condition  contained  in  the  policy- 
provides  that  the  liability  of  each  under- 
writer upon  such  policy  shall  not  exceed  the 
sum  of  81,000,  and  that  upon  all  policies  in 
force  shall  not  exceed  the  sum  of  S5,000.  the 
declaration  need  not  set  out  such  condition 
and  then  negatively  aver  that  such  liability 
of  the  underwriter  has  not  been  exhausted 
or  discharged.  This  condition  is  in  the 
nature  of  a  condition  subsequent  for  the 
protection  of  the  insurer  by  way  of  defence 
to  the  action  and  must  be  pleaded  by  the 
defendant.  The  plaintiff  is  not  bound  to 
aver  and  negative  the  several  provisions 
contained  in  a  policy  which  are  in  the 
nature  of  conditions  subsequent,  which  go 
to  defeat  the  liability  of  the  insurer. — Enter- 
prise Lumber  Co.  vs.  Mundy,  33  Vr.  16. 

After  an  insurance  company  had  de- 
livered its  policy  under  the  circumstances 
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above  mentioned,  and  a  loss  had  occurred, 
the  company  became  fully  aware  that  the 
assured  had  not  complied  with  the  stipula- 
tion stated,  and  thereafter  cancelled  the 
policy  in  accordance  with  its  terms,  paying 
back  the  unearned  premium,  but  retaining 
so  much  of  the  premium  as  would  have  been 
earned  by  valid  insurance  from  the  date  of 
the  policy  until  the  time  of  cancellation. 
HELD  — 

1.  That  the  company  thereby  affirmed 
the  validity  of  the  contract,  and  could  not 
in  an  action  thereon,  successfully  deny  the 
same. 

2.  That  these  facts  could  be  lawfully 
proved  on  behalf  of  the  plaintiff,  upon  the 
issue  raised  by  a  declaration  setting  forth 
the  policy  and  a  plea  of  non-assumpsit. — 
Milliken  vs.  Woodward,  35  Vr.  444. 

Where  a  policy  of  insurance  requires  that 
satisfactory  proof  of  loss  shall  have  been 
received  by  the  insurer  a  specified  time 
before  the  loss  shall  become  payable,  a  gen- 
eral averment,  in  the  declaration  in  a  suit, 
for  a  loss  covered  by  such  policy,  of  perfor- 
mance of  conditions  precedent  will,  under 
section  126  of  the  Practice  act  (Gen.  Stat., 
p.  2554),  embrace  such  condition  of  time  as 
well  as  that  of  receipt. — Vail  vs.  Pennsyl- 
vania Fire  Insurance  Co.,  38  Vr.  66. 

b.  Parties  in  Actions  for. 

Upon  the  insolvency  of  a  mutual  insur- 
ance company  holding  notes  of  its  members 
which  are  assessable  to  pay  losses  on  policies 
and  expenses,  &c,  and  after  a  determination 
by  the  chancellor  that  its  assets  (exclusive 
of  such  notes)  are  insufficient  to  satisfy  its 
indebtedness  for  such  losses,  &c,  an  assess- 
ment may  be  made  by  the  chancellor,  by 
reference  to  a  master  in  the  usual  course  of 
chancery  practice,  upon  such  notes,  and  a 
maker  of  such  notes,  having  notice  of  the 
proceeding  to  make  such  an  assessment 
before  a  master,  becomes  a  party  to  the  suit 
to  the  extent  that  the  adjudication  of  the 
court  fixing  the  amount  of  his  indebted- 
ness to  the  company  upon  such  notes  is 
conclusive  in  an  action  at  law,  and  can  only 
be  reviewed  by  appeal. — Whitaker,  Re- 
ceiver vs.  Meley,  32  Vr.  1.     See  Id.  602. 

On  a  policy  of  insurance  issued  by  an 
unincorporated  association  organized  and 
doing  business  under  the  statutes  of  this 
state  (Gen.  Stat.,  p.  1784;  Pamph.  L.,  1896, 
p.  156;  Id.,  1897,  p.  152),  in  which  policy  the 
individual  underwriters  contract  separately 
for  a  definite  proportion  of  the  loss,  an  action 
may  be  maintained  against  the  association 
by  its  recognized  name,  by  virtue  of  the 
supplement  to  the  Practice  act  approved 
May  23d,  1890.— Bank  of  Toronto  vs.  Manu- 
facturers' and  Merchants'  Fire  Association, 
34  Vr.  5. 

A  person  who  in  such  a  policy  appears  to 
be  merely  the  attorney  of  the  underwriters 
is  not  suable  in  an  action  on  the  policy,  even 
though  the  policy  provides  that  he  may  be 


sued  on  the  contract  of  his   principals. — 
Ibid. 

The  defendant  was  insured  in  several 
policies  held  by  different  companies,  some 
of  which  insured  all  the  machinery  for  a 
gross  sum,  and  others  insured  each  specific 
item  for  a  fixed  sum  upon  that  item.  The 
number  of  separate  pieces  of  machinery 
injured  or  destroyed  by  the  fire  was  great, 
and  evidence  as  to  the  damage  to  each  was 
technical  and  voluminous.  HELD,  that 
separate  actions  at  law  against  each  of  the 
insurers  should  be  restrained  for  two  reasons 
— first,  that  it  would  be  impracticable  for  a 
jury  to  properly  apportion,  the  loss  among 
the  several  policies;  and  second,  that  the 
evidence  concerning  the  items  of  property 
injured  or  destroyed  was  so  voluminous, 
and  the  items  of  property  so  numerous,  that 
it  would  be  impracticable  for  a  jury  to  con- 
sider and  apply  it;  and  that  the  case  was 
within  the  doctrine  laid  down  in  Cranford 
vs.  Watters,  16  Dick.  Ch.  Rep.  284.— 
American  Central  Insurance  Co.  vs.  Landau, 
17  Dick.  73. 

Where  an  endorsement  on  fire  policies  by 
the  insured  is  a  mere  appointment  of  a  third 
person  to  receive  a  portion  of  the  money  in 
case  of  loss,  the  receiver  of  the  insured, 
notwithstanding  the  endorsement,  is  entitled 
to  recover  the  entire  amount  under  the 
policies. — Baughman  vs.  Camden  Manufac- 
turing Co.,  20  Dick.  546. 

c.  Evidence  in  Actions  for. 

The  managers  of  a  fire  insurance  company 
instructed  their  local  agents,  by  letter,  to 
procure  a  reduction  of  the  amount  insured  by 
a  policy  issued  by  them.  The  policy  con- 
tained no  provision  for  compulsory  reduction, 
but  did  permit  cancellation  upon  paying  a 
rebate  of  premium.  The  instructions  were 
not  complied  with  and  the  managers  received 
no  information  that  the  reduction  had  not 
been  effected.  A  fire  occurred  and  the  com- 
pany paid  the  whole  insurance.  In  a  suit  by 
the  company  against  the  agents  to  recover 
the  difference  between  the  amount  of  in- 
surance paid  and  that  which  would  have 
been  paid  had  the  insurance  been  reduced 
as  directed,  the  trial  court  refused  to  admit 
evidence  as  to  the  meaning  of  the  word 
"reduce"  in  the  letter  of  instructions  and 
directed  a  verdict  for  the  defendants. 
HELD,    erroneous  because — 

1.  The  case  falls  within  the  rule  that  parol 
evidence  is  admissible  to  show  the  special 
meaning  of  the  terms  used  with  relation  to 
a  business  well  understood  by  the  parties. 

2.  The  letter  of  instructions  may  fairly  be 
construed  as  a  direction  to  the  agents  to 
endeavor  to  agree  with  the  insured  on  a 
reduction  of  the  amount  of  the  policy,  and 
if  unsuccessful  to  report  to  the  managers, 
to  the  end  that  the  policy  might  be  cancelled 
according  to  its  terms;  and  in  the  absence 
of  a  report  to  the  contrary  the  managers 
could  conclude  that  a  reduction  had  been 
made  and  a  case  existed  for  a  jury  whether 
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the  plaintiff  had  not  sustained  injury 
through  a  breach  of  the  defendant's  duty. — 
Halsey  vs.  Adams,  34  Vr.  330. 

In  an  action  brought  to  recover  damages 
by  fire  to  property  of  plaintiff,  the  amount 
paid  by  an  insurance  company  in  settlement 
of  the  loss  is  not  conclusive  evidence  that 
the  damage  was  not  greater  than  the  amount 
allowed. — Verdon  vs.  Electric  Co.  of  New 
Jersey,  40  Vr.  598. 

d.  Equitable  Defence. 

Finding  in  an  action  on  a  fire  policy  that 
it  was  intended  to  be  issued  and  delivered 
in  its  present  form,  when  the  parol  condi- 
tion that  concurrent  insurance  be  obtained 
was  complied  with,  precludes  a  contention, 
in  a  suit  to  enjoin  the  judgment,  that  the 
agreement  was  that  the  condition  be  written 
in  the  policy. — Commercial  Assurance  Co. 
vs.  New  Jersey  Rubber  Co.,  10  Dick.  440. 
See  19  Id.  338. 

The  complainant,  an  insurance  company, 
and  the  defendant,  a  manufacturing  corpora- 
tion, entered  into  an  agreement  by  which 
the  complainant  was  to  issue  its  policy  of 
insurance  upon  the  defendant's  plant  and 
the  defendant  was  to  procure  other  concur- 
rent insurance  so  distributed  that  the  com- 
plainant, under  its  policy,  should  be  liable 
for  a  proportionate  part  only  upon  any 
given  item  of  loss.  The  complainant  issued 
its  policy  and  the  defendant  failed  to  pro- 
cure such  concurrent  and  proportionate  in- 
surance. After  the  occurrence  of  a  fire  loss 
the  complainant  tendered  to  the  defendant 
the  proportionate  part  of  such  loss  foi  which 
it  would  have  been  liable  under  its  agree- 
ment with  the  defendant,  at  the  same  time 
cancelling  its  policy  and  returning  the  un- 
earned premium.  An  action  at  law  on  the 
policy  was  then  brought  by  the  defendant, 
to  enjoin  which  and  for  equitable  relief  the 
complainant  filed  its  original  bill.  The 
action  at  law  was  permitted  to  proceed  to 
judgment,  which  was  that,  by  the  cancella- 
tion of  its  policy,  the  complainant  had 
recognized  its  validity.  HELD,  upon  a 
demurrer  to  a  supplemental  bill,  that  this 
adjudication  did  not  make  the  complainant's 
liability  on  its  policy  res  judicata,  so  as  to 
prevent  the  court  of  equity  from  entertain- 
ing its  bill  for  relief. 

HELD  also,  that  where  a  matter  in  pais 
has  acquired  a  fixed  import  at  law,  but  may 
have  an  opposite  significance  in  equity,  a 
judgment  according  to  such  matter,  in  its 
strictly  legal  consequences,  will  not  control 
the  effect  to  be  given  to  it  by  a  court  of 
equity. — Commercial  Union  Assurance  Co. 
vs.  New  Jersey  Rubber  Co.,  19  Dick  338. 

e.  Appraisement  and  Award. 

One  of  the  provisions  of  a  fire  policy  was 
that  in  case  of  disagreement  between  the 
parties  as  to  the  amount  of  loss  the  same 
should  be  ascertained  by  two  competent 
and  disinterested  appraisers,  one  to  be  chosen 


by  each  party,  and  the  two  to  select  an  um- 
pire, with  further  provision  a.-  to  the  mode 
of  procedure  by  the  appraisers  and  umpire 
and  the  rule  of  damages.  After  a  lire,  and 
disagreement  as  to  the  amount  of  damages, 
the  parties  entered  into  a  written  agreement, 
strictly  in  accordance  with  the  terms  of  the 
policy,  each  appointing  an  appraiser.  The 
two  appraisers  met  and  were  sworn,  ap- 
pointed an  umpire,  and  proceeded  to  the 
appraisement,  and  disagreed  as  to  the 
damages,  after  which  one  appraiser  refused 
to  proceed  with  the  appraisal  and  resigned. 
The  other  appraiser  called  in  the  umpire, 
and  the  two  made  an  award.  HELD,  (1) 
that  the  resignation  and  refusal  to  proceed 
of  the  one  appraiser  did  not  revoke  or 
put  an  end  to  the  agreement  of  appraisal; 

(2)  that  in  the  case  stated  the  party  whose 
appraiser  resigned  and  refused  to  proceed 
could  not  thereafter  revoke  such  submission; 

(3)  that  if  the  party  whose  appraiser  refused 
to  act  desired  to  have  an  appraiser  present 
at  the  examination  and  conference  between 
other  appraiser  and  the  umpire,  it  was  his 
duty  to  have  appointed  a  new  appraiser 
and  ask  that  such  new  appraiser  be  per- 
mitted to  take  part  in  the  proceedings. — 
American  Central  Insurance  Co.  vs.  Landau, 
17  Dick.  73. 

The  insured  asserted  at  the  hearing  that 
the  appraiser  appointed  by  him  did  not 
honestly  try  to  agree,  but  acted  a  part  and 
insincerely  demanded  an  appraisement  for 
damages  far  beyond  what  he  believed  to  be 
the  real  damage,  and  thereby  led  to  a  dis- 
agreement which  was  apparent  only.  HELD, 
that  the  motive  of  the  appraiser  in  so  doing 
could  not  be  inquired  into  by  the  party 
appointing  him,  nor  could  that  party,  in 
equity,  set  up  that  the  apparent  disagree- 
ment was  not  an  actual  honest  disagree- 
ment, and  that  for  that  reason  it  did  not 
give  jurisdiction  to  the  umpire  to  come  in 
and  act  with  the  other  appraiser  in  making 
an  award. — Ibid. 

If  a  party  to  an  arbitration  agreement 
has  good  grounds  to  revoke  the  submission, 
he  must  exercise  his  right  to  revoke 
promptly.  He  cannot  experiment  and  wait 
to  ascertain  whether  the  award  is  favorable 
or  not  to  him,  and,  if  it  prove  to  be  unfavor- 
able, then  assert  his  right  to  revoke. — Ibid. 

The  articles  injured  by  fire  were  numerous, 
and  situate  in  several  different  apartments. 
The  two  appraisers  examined  the  greater 
part  in  number  and  value  of  the  articles 
and  disagreed  as  to  the  damage,  and  on 
grounds  which  would  prevent  their  agreeing 
as  to  the  damage  to  the  remaining  articles. 
HELD,  that  in  order  to  give  jurisdiction 
to  the  umpire  to  take  part  in  the  appraise- 
ment it  was  not  necessary  that  the  apprais- 
ers should  disagree  as  to  the  damages  to 
each  and  every  article  injured. — Ibid. 

That  under  the  circumstances  of  the  case 
the    award    made    by    the    one    appraiser 
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and  the  umpire,  and  in  the  absence  of  the 
other  appraiser,  was  binding. — Ibid. 

The  case  is  distinguishable  from  that  of 
Broadway  Insurance  Company  vs.  Doying, 
36  Vr.  69,  in  that  in  the  latter  case  the 
arbitration  agreement  was  not  in  accordance 
with  the  terms  of  the  policy. — Ibid. 

By  the  terms  of  the  policy  the  damages 
were  confined  to  direct  loss  or  damage  by 
fire  to  the  property,  and  to  the  amount 
necessary  to  repair  and  replace  the  same. 
The  subject  of  the  insurance  was  a  plant  of 
machinery  for  throwing  silk,  in  actual  use. 
The  greater  part  of  the  machinery,  in  bulk 
and  value,  was  not  touched  by  fire,  but  was 
injured  solely  by  smoke  and  water,  but  the 
building  which  covered  it  was  rendered  un- 
tenantable by  the  fire,  and  the  further  use 
of  the  machinery  as  a  throwing  plant  in  that 
building  was  rendered  impracticable. 
HELD,  that  in  ascertaining  the  damages  the 
appraisers  were  confined  to  the  direct  injury 
to  the  machinery  itself  and  the  cost  of  re- 
pairing and  replacing  it,  and  could  not  take 
into  consideration  the  fact  that  the  result  of 
the  fire  to  the  building  was  to  stop  the 
business  and  destroy  the  value  of  the  plant 
as   a  going  concern. — Ibid. 

A  provision  in  an  insurance  policy  that  on 
disagreement  as  to  the  amount  of  loss  the 
same  shall  be  ascertained  by  appraisers, 
who  shall  estimate  the  loss,stating  separately 
the  sound  value  and  damage,  does  not  limit 
the  appraisement  to  cases  where  the  apprais- 
ers can  view  the  property,  but  an  appraise- 
ment is  authorized  where  there  has  been  a 
total  loss. — Stout  vs.  Phoenix  Assurance  Co., 
20  Dick.  566. 

Where  an  insurance  policy  provides  that 
on  disagreement  as  to  the  amount  of  loss 
the  question  shall  be  determined  by  ap- 
praisers, an  appraisers'  award  is  not  void 
because  the  appraisers  were  not  sworn. — 
Ibid. 

An  insurance  policy  provided  that  on 
disagreement  as  to  the  amount  of  loss  the 
same  should  be  determined  by  appraisers. 
There  was  a  total  loss,  and  appraisers  were 
appointed  who  had  not  seen  the  personal 
property,  and  had  only  casually  seen  the 
building;  and  the  only  information  which 
they  obtained  respecting  the  personalty 
was  derived  from  the  list  contained  in  the 
proof  of  loss  and  concerning  the  realty 
from  the  description  contained  in  the  policy. 
,  No  effort  was  made  to  ascertain  the  original 
cost  of  the  property  or  to  what  extent  it  had 
depreciated  by  time  and  use.  HELD,  that 
under  such  circumstances  assured  was  en- 
titled to  notice  of  the  appraisement. — Ibid. 

Where  insured  property  was  totally  de- 
stroyed, an  appraisement  stating  the  value 
of  the  property  at  the  time  of  the  award  to 
be  $350  and  the  actual  damage  to  be  $140, 
was  not  in  proper  form. — Ibid. 


On  a  bill  to  set  aside  an  appraisement  of 
insured  property  destroyed  by  fire,  on  the 
grounds  that  no  appraisement  was  author- 
ized by  the  policy  and  that  no  notice  had 
been  given  assured,  the  court  will  not  retain 
jurisdiction  to  determine  the  extent  of 
liability  of  the  insurer,  or  whether  the  in- 
surer is  entitled  to  a  new  appraisement,  such 
questions  being  purely  legal. — Ibid. 

In  a  suit  to  set  aside  an  award  by  ap- 
praisers, to  whom  the  question  of  damage 
by  fire  was  submitted,  where  a  witness  for 
complainant  estimated  the  cost  of  new 
buildings  at  $2,890,  while  the  appraisers 
fixed  it  at  $2,750,  the  difference  was  not 
sufficiently  radical  to  show  that  plaintiff 
was  injured  by  the  award,  or  to  justify  the 
court  in  setting  it  aside  because  the  com- 
plainant was  not  notified  that  the  appraisers 
intended  to  meet  and  estimate  the  damages. 
— Sterling  vs.  German-American  Insurance 
Co.,  3  Rob.  339. 

f.  Subrogation. 

Where  an  insurance  company  is  com- 
pelled to  pay  to  a  mortgagee  losses  in  case  of 
fire,  and  the  policies  contain  clauses  of  subro- 
gation, and  by  reason  thereof,  the  mortgage 
indebtedness  is  reduced  to  an  extent  greater 
than  the  actual  loss,  the  company  is  entitled 
to  a  lien  on  the  owner's  equity  for  such  ex- 
cess.— Montclair  Bldg.  &  Loan  Assn.  vs. 
Eastman,  22  N.  J.  L.  J.  145. 

3.  Insurable  Interest. 

a.  Reinsurer. 

An  insurer  of  property  against  such  loss 
or  damage  acquires  thereby  an  insurable 
interest  therein,  and  a  Lloyds  association 
may  insure  such  insurer  against  his  loss 
or  damage  by  the  contract  commonly  called 
reinsurance. — Sun  Insurance  Office  of  Lon- 
don vs.  Merz,  34  Vr.  365. 

The  act  amending  the  above  cited  act, 
approved  March  26th,  1896  (Pamph.  L.,  p. 
156),  in  prohibiting  the  transaction  of  the 
business  of  insurance  by  such  associations 
except  as  authorized  by  said  acts,  does  not 
make  unlawful  such  a  contract  of  reinsur- 
ance.— Ibid. 

On  October  13th,  1897,  a  Lloyds  associa- 
tion contracted  with  an  insurance  company 
to  reinsure  it  against  such  loss  or  damage 
on  property  insured  by  it  as  might  occur  in 
the  months  of  October,  November  and  De- 
cember, 1897.  The  contract  was  not 
limited  to  such  loss  or  damage  as  might 
occur  on  policies  which  on  October  13th  the 
reinsured  company  had  written  and  become 
liable  upon.  HELD,  that  since  the  con- 
tract of  reinsurance  by  its  terms  bound 
the  association  for  losses  on  property  in 
which  at  its  date  the  reinsured  company 
had  no  insurable  interest  and  therein  was 
invalid,  and  since  the  contract  was  upon  a 
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single  consideration  and  entire  and  in- 
separable, it  was  wholly  lacking  in  validity. 
—Ibid. 

A  policy  nl'  insurance,  in  and  by  which 
the    parties    thereto    agree    for    insurance 

against  fire  upon  property  in  which  the  party 
to  whom  the  policy  is  issued  has  no  insurable 
interest  at  the  time  of  making  the  contract 
is  nut  un  that  account  void.  It  is  sufficient 
t.i  supporl  the  policy  that  an  insurable  in- 
terest subsists  dining  the  risk,  and  at  the 
time  "i  the  lo  Sun  Insurance  Co.  of 
London  vs.  Merz,  35  Vr.  301. 

b.  Pledgee. 

\\  here  lire  policies  are  pledged  by  the  in- 
sured, and  bear  an  endorsement  appointing 
the  pledgee  to  receh  e  a  portion  of  the  money 
in  case  of  a  loss,  the  pledgee  is  entitled  to 
receive  such  moneys,  notwithstanding  that 
he  has  no  insurable  interest  in  the  property. 
— Baughman  vs.  Camden  Manufacturing 
Co.,  20  Dick.  546. 

c.  Vendee  in  Contract  of  Sale. 

Under  a  contract  for  the  sale  of  land  the 
equitable  beneficial  interest  passes  to  the 
vendee  and  he  becomes,  in  the  contempla- 
tion of  equity,  the  real  owner.  He  takes 
tlie  benefit  of  all.  subsequent  improvements 
and  increases  of  value,  but  he  will  also  be 
subject  to  all  losses  and  depreciations  not 
occasioned  by  the  neglect  or  default  of  the 
vendor  in  carrying  out  the  contract. — 
Marion  "vs.  Wolcott,  2  Rob.  20. 

Where  a  contract  for  the  sale  of  land 
required  the  vendee  to  insure  the  buildings 
against  fire,  the  policy  to  be  delivered  to 
and  held  by  the  vendor,  as  his  interest  may 
appear,  such  loss,  to  the  extent  of  the  ven- 
dor's interest,  was  payable  to  him,  to  be 
applied  on  the  unpaid  purchase  price,  and 
not  for  the  purpose  of  rebuilding  destroyed 
buildings. — Ibid. 

4.  Agents. 

a.  Liability  for  Negligence. 

A  fire  insurance  broker  is  a  specialist  in 
the  business  of  fire  insurance  and  holds  him- 
self out  to  the  "world  as  possessing  sufficient 
skill  requisite  to  his  calling,  and  if  he  does 
not  exercise  the  proper  and  customary  care 
and  skill  in  effecting  the  insurance  of  the 
property  of  the  person  for  whom  he  is  acting, 
under  his  instructions  and  agreement  with 
such  person,  the  neglect  of  such  skill  and 
diligence  is  actionable,  if  it  proximately 
results  in  loss  or  damage  to  the  insured  bjr 
whom  he  is  retained  or  employed. — Milliken 
vs.  Woodward,  35  Vr.  444. 

b.  Liability  for  Fraud  and  Misrep- 
resentation. 

A  concealment  and  misrepresentation  by 
such  broker  in  his  application  to  the  insurer, 


and  in  procuring  insurance  oi  the  interest 
and  ownership  oi  the  insured,  in  accordance 
with  which  the  insurance  i-  effected,  will 

avoid  the  policy  of  insurance,  if  there  be  any 
express  com  hi  ion  lie  nm  to  lie  effect  that 
if  the  intere.-t  of  the  assured  bo  not  truly 
stated,  or  if  the  interest  oi  tie  assured  be- 
other  than  unconditional  and  sole  owner- 
ship, the  policy  hall  I"  ■  oid,  I  he  applica- 
tion for  insurance  in  the  face  of  and  taken 
in  connection  with,  such  conditions  con- 
tained in  the  pohey  is  a  warranty  on  the  part 
of  the  assured  a-  to  Mich  interest  and  owner- 
ship, a  breach  of  which  avoids  the  policy, — 
Milliken  \>.\\  oodward,  35  Vr.  444. 

While  a  husband  and  wife  are  owners 
together  of  a  seven-eighth-  interi 
ownership  in  personal  property,  and  an  in- 
surance i>  effected  by  their  fire  insurance 
broker,  under  an  employment  and  agree- 
ment with  him  to  have  their  interest  and 
ownership,  of  which  he  is  informed,  truly 
stated  and  specifically  designated  in  such 
insurance,  and  when-  by  his  concealment  or 
misrepresentation,  either  by  mistake  or  the 
want  of  customary  skill  and  diligence  on 
In- pan,  an  insurance  is  effected,  the  policy 
so  obtained,  which  insures  such  property  in 
the  name  of  the  husband  alone  as  sole  and 
unconditional  owner,  with  no  other  state- 
ment of  interest  or  ownership  in  any  one 
el-e.  i-  void,  under  the  express  conditions 
of  the  policy  which  provides  that  the  in- 
terest of  the  assured  shall  be  truly  stated. 
Such  a  policy  is  also  void  under  the  condition 
that  it  shall  be  so  void,  unless  otherwise 
provided  by  agreement  endorsed  thereon  or 
added  thereto,  if  the  interest  of  the  insured 
be  other  than  unconditional  and  sole  owner- 
ship, if  it  appears  that  it  has  not  been  so 
otherwise  provided  by  such  endorsement  or 
addition. — Ibid. 

The  declaration  sets  out  an  agreement 
with  the  defendants,  who  were  the  agents 
of  an  insurance  company,  that  they  would 
procure  and  effect  for  the  plaintiff  an  insur- 
ance in  such  company  on  a  certain  building 
and  personal  property.  A  policy  was  ob- 
tained, and  the  property  being  destroyed 
by  fire,  the  insurance  was  invalidated  by 
the  fact  that  the  land  on  which  the  build- 
ing and  contents  were  situated  did  not 
belong  to  the  plaintiff.  The  declaration 
alleged  that  the  plaintiff  informed  the  de- 
fendants that  he  was  not  such  owner;  that 
the  defendants  falsely,  fraudulently,  know- 
ingly and  deceitfully  represented  to  the 
plaintiff  that  they  had  informed  the  insur- 
ance company  of  the  fact  that  the  plaintiff 
was  not  the  owner  of  the  land,  and  that  the 
said  policy  fully  protected  and  insured  the 
plaintiff  against  all  direct  loss  or  damage 
by  fire;  that  the  plaintiff,  confiding  in  these 
representatives,  took  said  policy  of  insur- 
ance from  the  defendants  and  paid  them  the 
premiums  therefor.  The  declaration  then 
contains  an  averment  that  the  defendants 
had  not  informed  the  said  insurance  com- 
pany that  the  plaintiff  was  not  the  owner, 
and"  that  the  said  policy  of  insurance  did 
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not  protect  and  insure  the  plaintiff  as  rep- 
resented. THe  action  is  upon  contract. 
HELD,  that  these  allegations  are  insuffi- 
cient to  support  an  action  against  the  agents 
on  contract,  such  allegations  being  adapted 
to  an  action  of  tort,  and  not  to  an  action  of 
contract. — Martin  vs.  Holman,  36  Vr.  37. 

c.  Power  to  Bind  Company. 

An  insurance  company,  by  its  agent,  is- 
sued and  delivered  to  the  insured  a  binder 
or  binding  slip  whereby  it  assumed  and 
bound  $2,000  of  insurance  upon  certain 
property  of  the  insured,  the  binding  slip  to 
be  void  on  delivery  of  the  policy.  When 
the  binder  was  delivered  it  was  assumed  by 
the  insured  that  the  insurer  proposed  to 
charge  a  rate  higher  than  it  had  charged  for 
the  same  insurance  for  the  previous  year, 
although  no  rate  was  mentioned  in  the 
binder,  whereupon  he  requested  the  agent  of 
the  insurer  to  ascertain  if  he  could  not  ob- 
tain from  his  principal  some  concession  in 
the  rate;  this  the  agent  consented  to  at- 
tempt, but  before  any  attempt  was  made 
by  the  agent  the  building  burned.   HELD, — 

1.  That  a  complete  temporary  contract 
of  insurance  existed  between  the  insurer  and 
the  insured  from  the  time  of  the  delivery 
of  the  binder. 

2.  That  the  insured  having  accepted  the 
binder,  the  promise  to  pay  the  premium  to 
be  mentioned  in  the  policy  was  a  sufficient 
consideration  for  the  contract. 

3.  That  the  agent  of  the  insurer  having 
failed  to  fix  the  rate  before  the  policy  was 
delivered  and  before  the  loss  occurred,  the 
insured  was  bound  to  pay  a  reasonable  rate 
for  the  protection  which  he  had  received 
by  the  temporary  contract. 

4.  Whether  one  acts  as  agent  for  the  in- 
surer or  the  insured  it  is  to  be  determined 
by  the  circumstances  of  the  particular  case; 
one  cannot  be  the  agent  for  both  parties. — 
Smith  &  Wallace  Co.  vs.  Prussian  Insurance 
Co.,  39  Vr.  674. 

d.  Authority  in  General. 

An  agent  authorized  to  insure  property 
of  his  principal  has  no  authority  to  insure 
in  a  mutual  company  since  he  will  thereby 
make  the  owner  an  insurer  of  others. — 
Annan  vs.  Union  Hill  Brewery  Co.,  14  Dick. 
414. 

5.  Liability  of  Member  of  Joint  Under= 
writers  Association. 

An  association  consisting  of  twenty  under- 
writers was  organized  under  the  laws  of  New 
York,  under  the  name  of  the  "International 
Fire  Lloyds."  The  defendant's  testator 
was  one  of  the  members  of  this  association. 
There  was  no  joint  stock,  and  the  members 
were  liable  on  the  policies  issued  as  indi- 
viduals; but  nevertheless  the  parties  had  a 
joint  interest,  which  consisted  in  maintain- 


ing the  business  of  the  company,  which 
could  not  be  prosecuted  unless  each  member 
complied  with  the  terms  on  which  the  as- 
sociation was  founded.  For  that  purpose 
the  parties  to  the  association  united  in 
selecting  the  plaintiffs  as  agents  of  each, 
each  member  executing  a  deed  or  power  of 
attorney  to  such  agents.  Each  member  was 
required  to  deposit  a  certain  sum  of  money 
with  the  advisory  committee,  to  be  held  in 
trust  to  meet  any  losses.  The  deed  of  each 
member  contained  a  covenant  that  if  at  any 
time  the  amount  standing  to  the  credit  of  a 
member  should  be  or  become  smaller  than 
the  amount  of  his  deposit,  it  should  be  his 
duty  immediately  to  make  good  such 
deficiency.  The  deed  further  authorized 
and  empowered  the  plaintiffs  to  adjust  and 
pay  losses  which  should  be  incurred.  The 
fund  so  provided,  whether  from  the  de- 
posits or  from  the  moneys  paid  in,  was  a 
trust  created  for  the  benefit  of  the  insured. 
The  deed  or  power  of  attorney  conferred 
on  the  plaintiff  as  attorneys  in  fact  the  en- 
tire management  and  control  of  the  business, 
subject  to  the  revision  of  the  advisory  com- 
mittee. In  that  respect  the  agency  of  the 
plaintiff's  subsisted  for  the  indemnity  of 
the  insured,  and  the  powers  conferred  on  the 
plaintiffs  as  agents  to  adjust  and  pay  the 
amount  of  such  insurance  was  a  power  dele- 
gated to  them  for  the  benefit  of  those  who 
held  policies  issued  by  the  plaintiffs  as  the 
agents  of  the  deceased  and  of  the  other 
members  of  the  association.  The  deed  of 
each  member  also  contained  an  express 
covenant  that  he  would  carry  out,  execute 
and  perform  everything  to  which  the  plain- 
tiffs should  by  virtue  thereof  bind  him,  and 
would  pay  in  any  deficiency  arising  from  the 
payment  of  losses  over  and  above  the 
amount  of  his  deposit. — Durbrow  vs.  Ep- 
pens,  36  Vr.  10. 

The  declaration  averred  the  delivery  of 
the  deed  to  the  plaintiffs;  that  in  the  life- 
time of  the  deceased  the  plaintiffs  had  re- 
ceived from  him  a  large  sum  of  money  to  be 
used  and  disposed  of  in  accordance  with  the 
provisions  in  said  deed  or  power  of  attorney 
specified,  and  did  make  and  issue  policies  of 
insurance  to  divers  persons,  did  collect  divers 
large  sums  of  money  as  premiums  and  divi- 
dends of  profits,  did  pay  out  and  expend  for 
the  use  of  deceased  large  sums  of  money 
in  adjusting,  compounding,  compromising 
and  settling  claims  and  demands  for  loss  and 
damage  by  fire  on  policies  of  insurance  so 
made;  that  the  deceased  died  on  the  11th 
of  March,  1896,  having  $3,S52.3S  standing 
to  his  credit  in  the  hands  of  the  plaintiffs, 
and  having  a  large  number  of  policies  made 
and  underwritten  with  his  name  by  said 
plaintiffs,  by  virtue  of  the  power  and 
authority  in  said  deed,  still  outstanding  and 
remaining  in  full  force  and  virtue.  It 
further  averred  that  the  plaintiffs,  in  com- 
pliance with  said  deed  or  power  of  attorney, 
and  with  the  approval  of  the  said  advisory 
committee,  and  as  required,  directed  and 
authorized  by  said  advisory  committee,  did 
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pay  large  sums  of  money  in  adjusting,  com- 
pounding, compromising  and  settling  claims 
and  demands  for  losses  by  fire  on  the  policies 
last  aforesaid,  said  policies  being  issued 
during  the  lifetime  of  the-  deceased,  and  for 
expenses  incurred  in  the  management  of  said 
business  after  his  death  amounting  to 
$4,876.30,  and  applying  thereon  the  money 
standing  in  the  credil  of  the  deceased  at  the 
time  ..f  his  death,  leaving  a  balance  of 
$1,023.92,  for  which  this  suit  is  brought. 
HELD,  that  the  power  conferred  upon  the 
plaintiffs  in  the  transaction  of  this  business, 
so  far  as  concerned  the  payment  of  losses  to 
the  insured,  was  a  power  coupled  with  an 
interest  in  the  subject  matter  of  the  agency, 
and  was  nut  revoked  as  to  policies  of  insur- 
ance issued  by  the  plaintiffs  before  the 
death   of  the  deceased.— Ibid. 

6.  Special  Charters. 

The  charter  of  the  Millville  Mutual  Marine 
and  Fire  Insurance  Company  authorizes  it 
to  insure  corporations  as  well  a-  indh  [duals. 
— French,  Receiver  vs.  Millville,  37  \  r.  392. 
A.  38  Id.  349. 

7.  Brokers. 

a.  Authority  in  General. 

It  appearing  that  a  broker  was  employed 
by  the  plaintiffs  to  procure  insurance  for 
them,  and  to  maintain  the  insurance  up  to 
a  certain  sum  in  good  companies  selected 
by  him,  that  in  the  course  of  such  employ- 
ment he  had  for  several  years  received  from 
insurance  companies  notice  of  cancellation 
of  policies  held  by  the  plaintiffs,  and  there- 
upon had  replaced  the  insurance  in  other 
companies  and  that  this  practice  was  known 
to  the  plaintiffs  and  not  objected  to  by  them. 
HELD,  that  the  question  whether  the  broker 
had  authority  to  accept  notice  of  cancella- 
tion of  an  existing  policy,  to  substitute  for 
it  the  policy  in  suit,  and  thereupon  to  assent 
to  the  cancellation  of  the  old  policy,  without 
consulting  the  plaintiffs,  was  a  question  of 
fact,  not  of  law. — Snyder  vs.  Commercial 
Union  Assurance  Co.,  3S  Vr.  7.     See  Id.  626. 

A  contract  between  the  insured,  under  a 
fire  policy,  and  the  insurance  broker,  that  if 
the  latter  will  advance  the  amount  of  the 
premium  to  the  insurer  he  may  hold  the 
policy  as  collateral  security  for  repayment 
of  the  premium  advanced,  and  in  case  of 
cancellation  of  the  policy  by  the  insurer,  the 
insurance  broker  may  also  collect  the  un- 
earned premium  and  credit  the  money  so 
received  upon  the  debt  so  due  from  the  in- 
sured, cannot  be  regarded  as  tending  to 
fasten  upon  the  policy  any  new  or  different 
contract,  so  as  to  exclude  the  proof  thereof 
by  parol  testimony. — Miller,  Receiver  vs. 
Home  Insurance  Co.,  42  Vr.  175. 

Such  a  contract  is  a  dealing  by  the  insured 
with  the  unearned  premium  to  become  due, 
in  case  of  cancellation  before  the  expiration 


of  the  policy,  by  pledging  the  same  to  an- 
other to  secure  the  repayment  to  him  of 
money  advanced  by  the  latter  to  pay  the 
premium. — Ibid. 

b.  Payment  of  Premium  to. 

Under  such  a  contract  and  pledge,  if  the 
policy  be  cancelled  before  maturity  and  the 
insured  has  paid  the  unearned  premium  to 
such  broker  upon  tin-surrender  of  the  policy, 
ami  the  hater  has  credited  it  upon  the  debt 
of  the  insured  thus  created,  the  payment 
thus  made  will  be  a  complete  defence  to  any 
action  thereafter  by  tin.'  insured  against  the 
insurer  to  colled  such  unearned  premium. — 
Miller,  Receiver  vs.  Home  Ins.  Co.,  42  Vr. 
L75 

c.  Revocation  of  Authority. 

Where  an  agency  is  coupled  with  an  in- 
terest given  for  a  valuable  consideration  or 
is  part  of  a  security,  it  is  not  subject  to  re- 
vocation  by  the  principal. — Miller,  Receiver 
vs.  Home  Insurance  Co.,  42  Vr.  175. 

8.  Change  of  Corporate  Identity. 

At  the  suit  of  a  member  of  a  mutual  in- 
surance company,  a  preliminary  injunction 
may  be  awarded  to  restrain  the  directors 
from  changing  the  company  into  a  joint 
stock  company  wmen  the  company  itself 
has  not  taken  the  proceedings  prescribed  by 
the  Insurance  Companies  act. — Schwarz- 
waelder  vs.  German  Insurance  Co.,  14  Dick. 
589. 

The  procedure  for  changing  a  mutual  in- 
surance company  into  a  joint  stock  com- 
pany, under  that  act,  indicated. — Ibid. 

9.  By=laws  of  Mutual  Company. 

A  fire  policy  issued  by  a  mutual  company 
provided  that  the  by-laws  appearing  on  the 
back  thereof  should  form  a  part  of  the  con- 
tract, and  be  binding  on  the  holder  in  the 
same  manner  as  though  they  appeared  on 
the  face  of  the  policy.  One  of  them  author- 
ized the  board  of  directors  to  change  the  by- 
laws at  any  time,  but  there  was  no  agree- 
ment on  the  part  of  the  assured  that  the  by- 
laws so  changed  should,  ipso  facto,  become 
a  part  of  the  contract.  HELD,  that  the 
rights  of  a  policyholder  were  governed  by 
the  by-laws  as  they  appeared  on  his  policy, 
and  not  as  subsequently  changed  by  the 
board  of  directors. — Annan  vs.  Union  Hill 
Brewery  Co.,  14  Dick.  414. 


III.  LIFE  INSURANCE. 
1.  Policy. 

a.  Collection  of  Premium. 

A  life  insurance  company  of  Iowa  agreed 
with  one  of  its  agents  that  he  should  have  a 
year's  premiums  on  certain  policies  issued 
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by  it,  and  should  bear  the  year's  losses. 
The  agent  further  agreed  to  deposit  with  the 
company  as  security  a  sum  equal  to  thirty 
per  cent,  of  such  premiums,  but  by  a  later 
arrangement  there  were  substituted  for  such 
deposit  policies  of  reinsurance  issued  by  a 
life  insurance  company  of  New  Jersey  to  the 
Iowa  company.  Afterwards  these  policies 
were  repudiated  by  the  New  Jersey  company 
and  the  contracts  thereby  evidenced  were 
rescinded  by  the  Iowa  company.  After  the 
period  of  indemnity  had  expired  the  Iowa 
company  sued  the  New  Jersey  company 
upon  an  implied  assumpsit  to  repay  the 
premiums  recited  in  the  policies  of  re- 
insurance as  having  been  paid.  HELD, 
that  in  the  absence  of  proof  of  any  actual 
loss  there  could  be  no  recovery. — Iowa 
Life  Insurance  Co.  vs.  Eastern  Mutual  Life 
Insurance  Co.,  34  Vr.  439. 

b.  Forfeiture. 

Suicide  will  not  defeat  recovery  upon  a 
contract  of  life  insurance,  not  procured  by 
the  insured  with  the  intention  of  committing 
suicide,  unless  the  contract  so  provides  in 
express  terms. — Campbell  vs.  Supreme  Con- 
clave Heptasophs,  37  Vr.  274. 

Forfeitures  are  not  favored  on  the  law, 
and  courts  are  always  prompt  to  seize  hold 
of  any  circumstances  to  indicate  an  election 
to  waive  a  forfeiture,  or  an  agreement  to  do 
so,  on  which  the  party  has  relied  and  acted. 
— Graham  vs.  Security  Mutual  Life  Insur- 
ance Co.,  43  Vr.  298. 

c.  Warranties  in  Application. 

In  an  application  for  a  policy  of  life  in- 
surance the  applicant  warranted  that  he 
had  never  been  seriously  ill;  that  he  had 
never  had  pneumonia,  and  that  within  two 
years  before  making  the  application  he  had 
not  been  under  the  care  of  a  physician 
except  "for  cold."  These  statements  were, 
by  the  policy,  made  part  of  the  contract  as 
warranties.  HELD,  that  their  falsity  an- 
nulled the  contract. — Firm  vs.  Metropolitan 
Life  Insurance  Co.,  38  Vr.  17. 

Where  there  is  a  conflict  in  the  evidence 
or  lack  of  conclusive  and  unquestioned 
proof  of  the  falsity  of  a  warranty,  the  ques- 
tion is  one  for  the  jury. — Henn  vs.  Metro- 
politan Life  Insurance  Co.,  38  Vr.  310. 

There  must  exist  no  rational  theory  upon 
which  the  jury  might  find  the  non-falsity 
of  the  answers  of  the  insured  before  the 
court  can  direct  a  verdict  for  the  defendant. 
If  there  be  a  rational  doubt  of  the  falsity 
of  the  statement,  the  ease  is  for  the  iury. — 
Ibid. 

If  the  question  asked  relates  to  a  matter 
upon  which  the  insurer  should  know  that 
(he  insured  could  not  have  the  knowledge 
to  fully  answer,  the  warranty  will  not  beheld 
to  be  more  than  a  warranty  in  the  fair  sense 
of  the  question,  namely,  to  the  belief  of  the 
insured. — Ibid. 


In  an  action  on  a  policy  on  the  life  of  one 
for  the  benefit  of  another,  the  declarations 
of  the  insured  before  or  after  the  insurance 
are  not  competent  evidence  against  the 
beneficiary  unless  part  of  the  res  gestae. — 
Ibid. 

The  several  answers  in  this  case  alleged 
to  have  constituted  the  breach  of  warranty 
considered  and  found  to  have  been  rightly 
left  to  the  jury  by  the  learned  trial  justice. — 
Ibid. 

A  warranty  by  the  applicant  for  an  insur- 
ance policy,  made  part  of  the  contract,  is  a 
condition  precedent  to  liability  of  the  in- 
surer.— Dimick  vs.  Metropolitan  Life  In- 
surance Co.,  38  Vr.  367.     See  40  Id.  384. 

Where  a  policy  of  insurance  makes  the 
answers  and  statements  contained  in  the 
application  warranties,  and  constitutes 
them  a  part  of  the  contract,  an  untrue  state- 
ment concerning  a  matter  of  fact,  that  is, 
or  ought  to  be,  within  the  personal  know- 
ledgment  of  the  applicant,  constitutes  a 
breach  of  warranty,  and  renders  the  policy 
void. — Dimick  vs.  Metropolitan  Life  Ins.  Co", 
40  Vr.  384. 

A  paid-up  policy  calling  for  unconditional 
payment  of  a  certain  sum  to  the  executors, 
administrators  or  assigns  of  the  insured  at 
his  death,  with  reservation  to  the  insurer 
of  the  right  to  pay  the  money  to  any  person 
who  has  incurred  expense  on  behalf  of  the 
insured.  HELD,  to  constitute  "insurance 
in  force  upon  his  life,"  within  the  meaning 
of  an  application  calling  for  information 
upon  that  point. — Ibid. 

Appended  to  the  policy  in  suit  was  what 
purported  to  be  a  copy  of  the  application 
upon  which  it  was  issued,  but  the  copy  was 
not  referred  to  in  the  body  of  the  policy. 
There  being  a  variance  between  the  original 
application  and  the  copy.  HELD,  that 
the  original  application  must  control. — 
Ibid. 

A  policy  of  life  insurance  made  the  answers 
and  statements  contained  in  the  application 
a  part  of  the  contract,  and  declared  them 
warranties.  One  part  of  the  application 
declared  that  the  answers  and  statements 
contained  in  it,  together  with  those  made  to 
the  medical  examiner  and  contained  in  a 
separate  part,  should  be  the  basis  of  the 
contract  of  insurance  and  become  part  of 
the  contract.  HELD,  that  the  statement 
to  the  medical  examiner,  signed  by  the 
applicant,  is  to  be  deemed  a  part  of  the 
application  referred  to  in  the  policy  and 
made  a  part  thereof. — Ibid. 

The  application  contained  a  declaration 
and  warranty  "that  the  answers  and  state- 
ments contained  in  it.  and  those  made  to 
the  medical  examiner,  are  full  and  true  ami 
are  correctly  recorded,  and  that  no  informa- 
tion or  statement  not  therein  contained, 
received  or  acquired  at  any  time,  by  any 
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person,  shall  be  binding  upon  the  company 
or  shall  modify  or  alter  the  declarations  and 
warranties  therein  contained;  that  the 
persons  who  wrote  in  the  answers  and  state- 
ments were  and  are  our  agents  for  the  pur- 
pose and  not  the  agents  of  the  company, 
and  that  the  company  is  not  to  be  taken  to 
be  responsible  for  its  preparation  or  for  any- 
thing therein  contained  or  omitted  there- 
from; that  any  false,  incorrect  or  untrue 
answer,  or  any  suppression  or  concealment 
of  facts  in  any  of  the  answers,  shall  render 
the  policy  null  and  void."  HELM,  (assum- 
ing, but  not  deciding,  that,  with  respect  to 
the  insurance  solicitor  and  medical  ex- 
aminer, employes  of  the  company,  who 
wrote  the  answers,  the  stipulation  was  in- 
efficacious to  constitute  them  agents  of  the 
applicant),  yet  the  clauses  quoted  consti- 
tuted a  plain  limitation  upon  the  authority 
of  tin'  company's  agents,  of  whirl,  the 
applicant  was  required  to  take  notice,  and 
by  which  he  was  bound. — Ibid. 

In  such  a  ease  untrue  answers,  entered 
by  the  solicitor  and  by  the  medical  examiner, 
and  signed  by  the  applicant,  constitute  a 
breach  of  warranty,  and  render  the  policy 
void;  provided,  the  answers  are  of  such  a 
character  as  by  the  contract,  are  made 
warranties. — Ibid. 

The  common  law  of  New  York  is  not 
otherwise,  at  least  so  far  as  answers  written 
by  the  insurance  solicitor  are  concerned; 
the  answers  being  such  as  the  applicant 
himself  was  at  liberty  to  insert. — Ibid. 

A  warranty  by  an  insured  in  his  applica- 
tion for  insurance  that  "no  proposal  or 
application  to  insure  my  life  has  ever  been 
made  to  any  company  or  agent  upon  which 
a  policy  has  not  been  issued  of  the  amount 
applied  for,"  is  the  warrant}-  of  a  fact  relat- 
ing to  a  matter  upon  which  the  insured 
could  fully  answer,  and,  if  false,  avoids  the 
policy. — Finn  vs.  Metropolitan  Life  Insur- 
ance Co.,  41  Vr.  255. 

Quaere.  Whether  a  warranty  by  the  in- 
sured that  he  has  never  had  "pneumonia" 
is  the  warranty  of  a  fact,  relating  to  a  matter 
upon  which  the  insured  could  fully  answer, 
or  only  to  the  fair  sense  of  the  question, 
namely,  to  the  belief  of  the  insured,  within 
the  rule  stated  in  Henn  vs.  Metropolitan 
Life  Insurance  Co.,  38  Vr.  310?— Ibid. 

In  an  application  for  life  insurance,  to  an 
inquiry  for  the  name  of  the  physician  who 
last  attended  the  applicant,  the  date  of  the 
attendance,  and  the  name  of  the  complaint, 
the  applicant  answered,  "Fifteen  years  ago; 
pneumonia,"  but  omitted  to  state  the  name 
of  the  physician.  HELD,  that  the  inquiry 
as  to  date  of  attendance  related  to  the 
last  attendance. — Hanrahan  vs.  Metropol- 
itan Life  Insurance  Co.,  43  Vr.  504. 

Where  a  statement  in  an  application  for 
life  insurance,  warranted  to  be  true,  is  false 


as  far  as  it  goes,  but  fails  to  answer  tlit- 
whole  inquiry,  there  is  a  breach  of  warranty 
which  avoids  the  policy.  The  insurer  waives 
an  answer  to  that  part  of  the  inquiry  only 
which  is  left  unanswered. — Ibid. 

d.  Validity   and  CONSTRUCTION   of 

Conditions. 

A  policy  upon  the  life  of  I...  insuring  the 
payment  of  a  sum  of  money  to  A.,  in  case 
of  the  death  of  L.,  declared  upon  its  face 
that  "no  obligation  is  assumed  by  the  com- 
pany until  the  first  premium  has  been  paid, 
nor  prior  to  this  date,  nor  unless  upon  this 
date  the  insured  is  alive  and  in  sound  health.'' 
HIT. I),  that  such  a  policy  did  not  become 
binding  by  a  tender  or  payment  of  the 
premium  while  L.  was  ill  and  before  the  de- 
livery of  the  policy  to  L. — Langstaff  vs. 
Metropolitan  Life  Ins.  Co.,  40  Vr.  54 

e.  Waiver  of  Conditions. 

An  insurance  company  may  waive  any 
condition  of  a  policy  inserted  therein  for  its 
own  benefit. — Graham  vs.  Security  Mutual 
Life  Insurance  Co.,  43  Vr.  298. 

It  is  always  open  on  behalf  of  the  insured 
to  show  a  waiver  of  the  conditions,  or  a 
course  of  conduct  on  the  part  of  the  insurer 
from  which  might  be  justly  and  reasonably 
inferred  that  a  forfeiture  would  not  be 
exacted. — Ibid. 

2.  Loss. 

a.  Right  of  Foreign  Administrator 
to  Sue  for. 

The  deceased,  having  taken  a  life  insur- 
ance policy  from  the  Empire  Life  Insurance 
Company,  a  corporation  of  the  state  of  New 
York,  payable  at  the  home  office  of  the  com- 
pany, in  the  city  and  state  of  New  York, 
to  his  executors,  administrators  or  assigns 
died  at  Newark,  New  Jersey,  on  April  24th, 
1897,  being  a  resident  of  the  city  of  Newark 
at  the  time  of  his  death.  May  1st.  1897, 
letters  of  administration  were  issued  to  the 
plaintiff  by  the  surrogate  of  the  county  of 
Essex.  May  10th,  1897,  proofs  of  loss  were 
made  out  and  furnished  to  the  company  at 
its  home  office  in  New  York,  by  the  plaintiff, 
and  demand  made  of  the  payment  of  the 
loss  under  the  policy,  presenting  at  the  same 
time  a  copy  of  the  letters  of  administration. 
September"  15th,  1897,  Margaret  M.  Traffet, 
the  widow  of  the  deceased,  applied  to  the 
surrogate  of  Westchester  county,  New  York, 
for  letters  of  administration  on  his  estate, 
and  on  the  22nd  of  September,  1897,  letters 
of  administration  were  duly  issued.  She 
then,  as  administratrix,  sued  the  company 
on  the  policy  of  insurance  in  the  city  court 
of  New  York.  Pending  that  suit  the  com- 
pany gave  notice  to  the  New  Jersey  ad- 
ministrator of  its  pendency  and  advised 
him  to  intervene  in  that  suit.  This  was  not 
done,  and  on  October  12th,  1897,  judgment 
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by  default  was  entered  against  the  company 
in  the  New  York  suit.  September  30th, 
1897,  six  days  after  the  suit  by  the  New 
York  administratrix  was  commenced,  the 
New  Jersey  administrator  commenced  this 
suit  in  the  circuit  court  of  the  county  of 
Essex,  New  Jersey  At  the  trial  the  de- 
fendant relied  upon  the  judgment  in  the 
New  York  court,  and  the  payment  of  it,  as 
a  defence  to  this  suit.     HELD, — 

1.  That  the  letters  of  administration 
issued  by  the  surrogate  in  New  York  having; 
been  issued  by  competent  authority  in  that 
state,  the  company  in  that  suit  could  not 
challenge  the  right  of  the  New  York  ad- 
ministratrix to  sue.  With  respect  to  this 
cause  of  action  in  New  York,  the  New  York 
administratrix,  and  not  the  administrator 
appointed  in  this  state,  was  the  legal  repre- 
sentative of  the  deceased. 

2.  The  court  of  New  York  and  the  court 
of  New  Jersey  having  each  jurisdiction  of  the 
cause  of  action,  the  proceedings  are  subject 
to  the  rule  that  where  there  is  a  jurisdiction 
in  two  courts,  whether  the\  be  courts  of  the 
same  state  or  courts  of  different  states,  the 
jurisdiction  of  the  court  which'is  first  in  time 
will  prevail,  and  a  judgment  recovered  in 
the  court  which  first  acquired  jurisdiction 
may  be  pleaded  in  bar  to  the  other  suit. 

3.  The  defendant  having  given  notice  to 
the  administrator  in  this  state  of  the  bring- 
ing of  the  New  York  suit,  did  all  that  was 
necessary.  The  conflict  between  the  ad- 
ministration in  this  state  and  the  administra- 
tion in  New  York  cannot,  in  this  respect,  be 
permitted  to  prejudice  or  affect  the  interests 
of  the  defendant .— Traffet  vs.  Empire  Life 
Insurance  Co.,  35  Vr.  387. 

b.  To  Whom  Payable. 

Where  a  condition  in  a  life  policy  reserves 
the  right  of  the  company  at  the  death  of  the 
insured  to  pay  the  policy  to  either  an  execu- 
tor or  administrator,  husband  or  wife  or 
relative  by  blood  or  lawful  beneficiary,  upon 
the  death  of  the  insured,  leaving  a  lawful 
beneficiary  him  surviving,  the  contract  will 
be  treated  as  an  appointment  of  the  persons 
named,  any  one  of  whom  is  authorized  to 
receive  the  payment  from  the  company.  It 
follows  that  the  company  may  make  pay- 
ment of  the  policy  to  any  one  of  the  persons 
so  appointed  as  it  may  elect. — Brooks  vs. 
Metropolitan  Life  Insurance  Co.,  41  Vr.  36. 

Under  such  a  condition  the  company  is 
not  held  to  the  strict  letter  of  the  contract 
as  to  making  payment  to  the  beneficiary, 
but  the  right  to  make  payment  to  a  guardian 
when  the  beneficiary  is  an  infant  is  plainly 
applied. — Ibid. 

The  rule  that  parties  making  such  a  con- 
tract are  presumed  to  have  regard  to  the 
existing  law  relating  to  the  subject  matter 
and  the  rule  that  a  contract  of  insurance  will 
be  liberally  construed  for  the  protection  of 
the  insured,  may  be  applied  to  sustain  such 
an  interpretation. — Ibid. 


c.  Pleading  in  Actions  tor  Loss. 

In  a  suit  to  recover  by  the  executrix  upon 
the  death  of  the  insured  under  such  a  policy, 
a  plea  that  before  the  commencement  of  the 
suit  the  company  had  paid  the  amount  of 
the  policy  to  the  duly  appointed  guardian 
of  the  lawful  beneficiary,  who  was  a  minor, 
was  held  to  be  good  on  demurrer. — Brooks 
vs.  Metropolitan  Life  Insurance  Co.,  41  Vr. 
36. 

The  failure  to  aver  in  such  plea  that  the 
person  so  receiving  payment  had  filed  proofs 
of  loss  with  the  company,  as  required  in  the 
conditions,  will  not  invalidate  it.  Such  a 
condition  is  for  the  benefit  of  the  company 
and  may  be  waived. — Ibid. 

Quaere.  Whether  such  a  plea,  if  properly 
pleaded,  would  be  a  complete  bar  to  such 
an  action  if  brought  before  payment  to  the 
beneficiary  under  the  circumstances  of  the 
present  case? — Ibid. 

In  an  action  upon  a  policy  of  life  insurance 
the  defendant  pleaded  that  the  assured  had 
warranted  that  he  had  not  within  fifteen 
years  been  under  the  care  of  any  physician, 
and  that  the  statement  warranted  was  false ; 
the  proof  was  of  a  warranty  that  the  last 
attendance  by  a  physician  was  fifteen  years 
before.  HELD,  that  the  plea  was  amend- 
able.— Hanrahan  vs.  Metropolitan  Life  In- 
surance Co.,  43  Vr.  504. 

d.  Laches  Preventing  Recovery. 

When  the  holder  of  life  insurance  policies 
on  the  life  of  another,  by  a  title  absolute  on 
its  face,  openly  and  notoriously  asserts  his 
exclusive  ownership  of  the  policies,  in 
hostility  to  others  who  claim  the  holding  to 
be  only  by  way  of  pledge,  and  the  holder  and 
those  representing  him  pay  all  the  premiums 
both  before  and  after  the  alleged  redemp- 
tion of  the  pledge,  effect  loans  upon  the 
policies,  and  accept  others  in  their  place, 
and  the  claimants  or  those  under  whom  they 
claim,  make  no  demand  for  the  return  of 
the  policies,  but  suffer  the  payment  of  the 
premiums,  &c,  to  go  on  for  seventeen  years 
after  the  alleged  redemption  of  the  pledge, 
without  question  or  suit  to  recover  the 
policies,  it  is  such  laches  on  the  part  of  the 
claimants  that  a  court  of  equity  will  not 
enforce  their  claim  to  the  moneys  which 
may  have  come  to  be  due  on  the  policies. — 
Lance  vs.  Bonnell,  13  Dick.  259. 


3.  By-laws  of  Benevolent  and  Mutual 
Associations. 

An  agreement  by  a  person  applying  for 
membership  in  a  benefit  association,  and  for 
insurance  therein,  that  he  will  comply  with 
such  rules  and  regulations  as  the  association 
may  thereafter  enact  for  its  own  govern- 
ment, or  the  government  of  its  fund,  does 
not  authorize  the  association  to  change  the 
contract  of  insurance  which  it  makes  with 
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him,  in  such  manner  as  to  relieve  it,  to  a 
material  extent,  from  the  liability  created 
thereby. — Sutter  vs.  Supreme  Conclave 
I.  O.  H.,  43  Vr.  325. 

A  beneficiary  certificate  of  the  Ancient 
Order  of  United  Workmen  declares  that  it 
is  issued  upon  the  express  condition  that  the 
member  shall  in  every  particular  comply 
with  all  the  laws,  rules  and  regulations  of 
the  order.  The  certificate  and  the  constitu- 
tion and  standing  regulations  of  the  order 
constitute  the  contract  which  controls  tin' 
payment  of  benefits. — Grand  Lodge,  &c.  vs. 
Gandy,  IS  Dick.  692. 

The  regulations  provide  that  in  changing 
his  beneficiary,  the  member  shall  fill  out  the 
blank  form  on  the  back  of  his  certificate, 
authorizing  the  change,  and  shall  have  his 
signature  thereto  attested  by  the  recorder 
of  his  lodge,  with  the  seal  of  the  lodge  at- 
tached, or  by  some  civil  officer  qualified  to 
administer  oaths.  The  blank  form  on  the 
back  of  the  certificate  contains  a  revocation 
of  the  preceding  direction  for  payment  of 
the  benefit  and  an  express  order  to  pay  it  to 
the  newly  selected  beneficiary.  The  regula- 
tions also  declared  that  this  provision  might, 
in  special  cases,  be  waived  by  the  grand 
lodge  at  its  option.  A  member  had  desig- 
nated his  wife  as  his  beneficiary.  She  pre- 
deceased him.  Some  years  after  her  death 
the  member  attempted  to  change  his  benefi- 
ciary without  filling  in  or  signing  the  blank 
form  on  the  back  of  his  certificate,  or  in 
terms  revoking  his  former  appointment  or 
expressly  directing  payment  to  a  new  bene- 
ficiary, but  by  declaring  in  a  separate  signed 
affidavit,  that  he  desired  the  change  in  favor 
of  the  new  beneficiary.  The  grand  lodge 
did  not  waive  the  observance  of  the  provi- 
sions recited.  HELD,  this  attempted  ap- 
pointment of  a  new  beneficiary  did  not 
comply  with  the  rules  of  the  order  by  which 
the  members  had  agreed  to  be  bound,  and 
was  incompetent  to  take  away  the  benefit 
from  the  member's  children  who  were  en- 
titled to  it  by  the  standing  regulations  of 
the  order,  unless  other  direction  had  been 
effectually  made. — Ibid. 

The  regulations  also  provide  that  each 
member  should  designate  the  person  who 
might  at  his  death  receive  his  benefit,  but 
that  such  person  in  every  instance  should 
be  a  member  of  his  family,  or  related  to  him 
by  blood,  or  be  dependent  upon  him,  or  be 
his  affianced  wife.  The  member  stated  in 
his  affidavit  that  "it  is  solely  because  of  the 
dependency  of  the  said  L.  G.  that  he  desires 
the  change  in  her  favor,"  &c.  In  actual 
fact  L.  G.  was  not  a  member  of  his  family, 
nor  related  to  him  by  blood,  nor  a  dependent 
upon  him,  nor  his  affianced  wife.  She  was  a 
servant  in  his  employ  to  do  household  work, 
for  agreed  weekly  wages.  HELD,  L.  G. 
was  not  within  any  class  from  which  a  mem- 
ber of  the  order  had  power  to  select  a  benefi- 
ciary, and  the  attempted  appointment 
failed  for  this  reason. — Ibid. 


The  attempted  new  appointment  being 
nugatory  the  member's  children  are  entitled 
to  the  benefit  fund  under  the  standing  regula- 
tions of  the  order. — Ibid. 

Abenefit  certificate  provided  that  themem- 
ber  might,  in  writing,  surrender  all  claim 
thereto  and  direct  that  a  new  certificate  be 
issued  to  him,  payable  to  the  same  or  other 
beneficiary;  *  *  *  "the  issuing  of  such  new 
certificate  shall  cancel  and  render  null  and 
void  any  and  all  previous  certificates  issued 
to  such  member."  HELD,  that  the  mere 
delivery  of  the  original  certificate  to  the 
member's  wife,  who  was  the  beneficiary 
named  therein,  did  not  enlarge  her  interest, 
such  interest  still  continuing  to  be  an  ex- 
pectancy dependent  on  the  will  of  the  mem- 
ber. HELD  further,  that  payments  made 
by  her  after  such  delivery  did  not  enlarge 
her  right,  for  they  were  made  on  a  contract; 
one  of  whose  terms  was  that  it  was  subject  to 
change  at  the  member's  will.  HELD 
further,  that  the  wife  was  not  entitled  to 
have  the  premiums  returned  to  her. — 
Spengler  vs.  Spengler,  20  Dick.  176. 


IV.  TITLG  INSURANCE. 

In  an  action  upon  a  covenant  contained 
in  a  policy  of  insurance  of  the  title  of  the 
land  grounded  on  the  eviction  of  the  insured 
from  the  land.  HELD,  that  to  make  out  a 
cause  of  action  the  declaration  must  show 
either  an  eviction  under  a  paramount  title 
by  due  process  of  law  or  a  disturbance  of 
title  or  possession  under  a  paramount  title 
equivalent  to  an  eviction. — Barton  vs.  West 
Jersey  Title  Co.,  35  Vr.  24. 

Quaere.  Whether,  under  the  provisions 
of  the  policy  in  question,  eviction  by  due 
process  of  law  was  essential  to  a  right  of 
action  or  not? — Ibid. 

An  averment  of  a  claim  of  title  or  of  evic- 
tion under  an  adverse  title  is  not  sufficient. — 
Ibid. 

An  action  upon  a  policy  of  insurance  of 
title  of  land,  which  guaranteed  the  plaintiff 
against  loss  from  certain  causes,  provided 
that  such  loss  be  ascertained  in  a  manner 
provided  by  the  conditions  of  the  policy. 
HELD,  that  to  make  out  a  cause  of  action 
the  declaration  must  state  facts  tending  to 
show  specifically  that  loss  had  befallen  the 
plaintiff  in  one  or  more  of  such  modes. — 
Taylor  vs.  New  Jersey  Title  Co.,  39  Vr.  74. 

The  confirmation  of  a  tax  or  assessment 
by  a  municipal  body,  which  is  legally  neces- 
sary to  render  the  tax  or  assessment  a  lien, 
is  not  "a  final  judgment  or  decree  upon  a 
lien,"  within  the  meaning  of  the  contract 
between  these  parties. — Ibid. 

A  condition  in  a  policy  of  title  insurance 
that  "no  claim  shall  arise  under  the  policy 
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unless  the  party  insured  has  been  actually- 
evicted  under  an  adverse  title  insured 
against"  is  not  fulfilled  so  as  to  give  a  right 
of  action  by  the  insured,  by  an  adjudication 
on  appeal  that  an  order  and  decree  of  an 
orphans  court  confirming  the  terms  of  a 
sale  made  by  an  administrator  de  bonis 
non  cum  testamento  annexo  of  the  lands  in 
question  and  authorizing  a  deed  therefor, 
to  the  plaintiffs,  should  be  annulled,  re- 
versed, and  for  nothing  holden. — Ocean 
View  Land  Co.  vs.  West  Jersey  Title  Co.,  42 
Vr.  600. 


V.  ACCIDENT  INSURANCE. 
1.  Policy. 

a.  Validity  and  Construction  of 
Conditions. 

Where  a  policy  of  accident  insurance 
insures  to  a  married  woman  the  payment 
of  a  certain  sum  per  week  for  the  injuries 
set  forth  in  a  schedule  referred  to  in  the 
policy  and  forming  a  part  thereof,  and  also 
insures  the  payment  of  a  fixed  sum  to  the 
husband  in  case  of  death,  the  right  of  re- 
covery by  the  husband,  in  case  of  the  death 
of  the  insured  from  accidental  burning,  is 
not  barred  because  in  the  schedule  referred 
to  it  is  provided  that  "accidents  resulting  in 
bodily  injuries  not  specifically  named  therein 
are  not  covered  under  the  woman's  policy; " 
that  schedule  refers  only  to  certain  in- 
juries for  which  the  specific  sum  per  week 
is  to  be  paid  for  the  number  of  weeks  men- 
tioned therein  and  does  not  refer  to  cases  of 
accidental  death. — Chatterton  vs.  Insurance 
Co.,  39  Vr.  79. 

A  policy  of  accident  insurance  declared: 
"The  insurance  under  this con- 
tract is  for  the  term  of  one  year  from  the 

date  of  issue  hereof and  applies 

only  to  persons  over  sixteen  years  of  age 
and  under  sixty-five  years  of  age."  HELD, 
that  the  insurer  was  not  chargeable  for  an 
accident  happening  after  the  person  taking 
out  the  policy  has  passed  the  age  of  sixty- 
five  years. — Wheeler  vs.  United  States 
Casualty  Co.,  41  Vr.  370. 

The  policy  provided  that  "no  conditions 
or  provisions  shall  be  waived  or  altered  by 
anyone  unless  by  written  consent  of  an 
officer  of  the  company  at  the  home  office." 
HELD,  that  the  provision  that  the  insurance 
should  apply  only  to  persons  over  sixteen 
years  of  age  and  under  sixty-five  years  of 
age  could  only  be  waived  or  altered  by 
written  consent,  in  accordance  with  the 
policy. — Wheeler  vs.  United  States  Casualty 
Co.,  42  Vr.  396. 

b.  Warranties  in  Application. 

If,  by  reason  of  an  ambiguity  resulting 
from  the  form  in  which  a  question  has  been 


cast  by  an  insurer,  the  answer  of  the  appli- 
cant (which  becomes  a  warranty,  may  state 
the  truth  or  may  state  a  falsehood  according 
as  the  ambiguity  is  resolved,  that  construc- 
tion should  be  adopted  that  is  most  strongly 
against  the  party  who  is  responsible  for  the 
ambiguity,  and  to  this  end  the  insured  may 
stand  upon  the  strict  form  of  the  question 
put  to  him  by  the  insurer. — Mackinnon  vs. 
Fidelity  &  Casualty  Co.,  43  Vr.  29. 

2.  Loss. 

An  accident  insurance  policy,  issued  for 
the  term  of  one  year,  contained  a  provision 
that  the  insurance  should  apply  only  to 
persons  over  sixteen  years  of  age  and  under 
sixty-five  years  of  age.  After  the  decision 
of  this  court  that  it  was  essential  to  recovery, 
under  the  policy,  that  the  insured  should  be 
within  the  ages  stated  at  the  time  of  the 
injury,  the  plaintiff  filed  an  amended  de- 
claration averring  that  the  assured,  in  a 
written  application  for  the  insurance  and  in 
response  to  an  inquiry  of  defendant,  stated 
that  his  age  was  sixty-four  years.  HELD, 
that  the  count  was  demurrable,  in  the  ab- 
sence of  an  averment  that  the  insured  was 
under  sixty-five  years  of  age  at  the  time  of 
the  accident. — Wheeler  vs.  United  States 
Casualty  Co.,  42  Vr.  396. 

An  averment  that  the  defendant  after  the 
death  of  the  assured  and  prior  to  the  expira- 
tion of  the  year  from  the  issue  of  the  policy, 
waived  the  provisions  that  the  insurance 
should  apply  only  to  persons  over  sixteen 
years  of  age  and  under  sixty-five  years  of 
age,  and  ratified  and  confirmed  the  policy 
as  a  contract  of  insurance  for  one  year,  sets 
forth  a  new  contract  with  the  present 
plaintiff  instead  of  the  assured,  and  in  the 
absence  of  any  averment  of  a  consideration 
for  this  new  contract,  is  demurrable. — Ibid. 


VI.  CREDIT  INSURANCE. 

A  policyholder  in  a  company  insuring 
traders  against  losses  occurring  through  the 
insolvency  of  their  customers  cannot  recover 
for  losses  sustained  after  the  company's  in- 
solvency, whether  on  sales  made  by  him 
before  or  after  the  date,  but  is  only  entitled 
to  a  return  of  the  unearned  premium,  there 
being  no  reserved  value  of  the  policy,  nor 
any  method  of  reinsuring.  Dixon,  J.,  dis- 
sents as  to  sales  made  before  the  company's 
insolvency. — Gray  vs.  Reynolds,  10  Dick. 
501. 

Where  a  party  was  the  holder  of  a  certifi- 
cate of  guarantee  or  policy  of  insurance 
against  the  loss  of  credits  for  goods  shipped, 
and  loss  occurring,  between  the  commence- 
ment and  expiration  thereof,  and  which  con- 
tained a  provision  that  "If  this  certificate 
is  renewed  by  the  said  above  named  party  on 
or  before  the  date  of  its  expiration,  at  the 
regular  terms  of  the  company,  in  force  at  the 
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time  of  such  renewal,  then,  in  that  case, 
losses  occurring  after  the  expiration  of  this 
certificate,  on  goods  shipped  between  the 
commencement  and  the  expiration  thereof, 
shall  be  provable  under  the  renewal,  in  the 
same  manner  as  if  losses  occurred  on  goods 
shipped  after  the  commencement  of  the 
renewal,"  upon  which  original  policy  losses 
occurred,  in  accordance  with  its  terms  and 
conditions,  and  which,  upon  adjustment  and 
allowance  by  the  insurers  were  not  paid  I" 
the  insured,  but  retained  by  the  insurers, 
and  under  an  agreement  made  subsequent 
to  the  expiration  of  the  policy  that, 
upon  the  cancellation  thereof,  such  losses 
should  answer  the  payment  of  a  premium 
for  a  renewal  policy.  HELD,  that  the 
retention  of  these  losses  under  such  an 
agreement,  constituted  payment  "on  or 
before  the  date  of  the  expiration"  of  the 
original  policy  of  the  guarantee  fee  or 
premium  of  the  renewal  policy,  and  was 
a  compliance  with  the  condition  therein 
that  "If  this  certificate  has  been  paid  for  on 
or  before  the  date  of  the  expiration  of  the 
certificate  held  by  the  above  named  party 
last  prior  to  this  one,  then,  in  that  case, 
losses  occurring  during  the  life  of  this  cer- 
tificate, on  goods  shipped  during  the  term 
of  the  last  prior  one,  shall  be  included  in  the 
calculation  of  losses  under  this  certificate, 
in  the  same  manner  as  if  the  goods  had  been 
shipped  and  the  loss  had  occurred  during 
the  life  of  this  certificate,"  although  the 
adjustment  of  the  losses  under  the  prior 
certificate,  and  the  cancellation  thereof,  and 
the  execution  and  delivery  of  the  renewal, 
did  not  take  place  until  after  the  expiration 
of  the  original  certificate.  The  two  certifi- 
cates or  policies  of  insurance  were  connected 
together,  and  bad  reference  to  each  other, 
and  the  adjustment  of  loss,  cancellation, 
agreement  aforesaid,  and  the  execution  and 
delivery  of  the  renewal  had  relation  to  the 
life  of  the  prior  certificate,  the  losses  upon 
which,  by  virtue  of  the  agreement,  consti- 
tuted the  payment  of  the  premium  of  the 
renewal,  by  reason  of  the  situation  which 
existed  before  the  expiration  of  the  prior 
one,  and  to  which  the  renewal  had  reference, 
and  it  was  immaterial,  under  such  circum- 
stances, that  the  execution  and  delivery  of 
the  renewal  were  postponed  until  the  adjust- 
ment of  the  losses  and  cancellation  of  the 
former  policy  could  be  accomplished. — 
Lauer  vs.  Gray,  10  Dick.  544. 

The  obligation  of  the  insurer  to  issue  and 
deliver  the  certificate  of  renewal,  accepting 
as  payment  of  the  premium  therefor  the 
losses  owing  to  the  insured  upon  the  prior 
policy,  when  adjusted,  and  the  policy  can- 
celled being  established,  the  payment 
related  back  to  the  life  of  the  prior  policy 
and  was  of  the  time  during  which  such 
losses  occurred,  and  the  mere  delay,  during 
negotiations  of  putting  the  obligation  into 
a  written  agreement  or  contract,  or  embody- 
ing it  in  a  formal  certificate  of  renewal,  did 
not  alter  or  extinguish  such  obligation; 
equity  will  impute  the  intention  to  fulfill  the 
obligation,  and  if  necessary  to  protect  and 


enforce  the  just  rights  of  the  parties,  it  will 
assume  the  obligation  to  have  been  fulfilled 
in  accordance  with  the  principle  or  maxim 
that  equity  looks  upon  that  as  done  which 
ought  to  be  done. — Ibid. 

A  receiver  of  a  credit  system  insurance 
company  stands  in  the  place  of  the  company 
as  to  the  allowance  or  disallowance  of  the 
claims  against  it,  and  when  he  acquires 
knowledge  of  loss  whilst  the  company  was 
solvent,  and  does  some  act  that  implies  that 
lie  '.mII  no1  in  i  '  upon  proper  ami  correct 
proofs  of  loss  being  made,  he  cannot  there- 
after set,  up  this  omission  against  an  allow- 
ance of  the  claims  for  pro  rata  distribution. 
— Gray  vs.  Blum,  10  Dick.  553. 

Where  the  notice  and  proof  of  loss  are 
defective,  and  the  in  ured  negotiates  as  to 
proper  notice  and  proof,  and  the  proofs  are 
offered  and  unobjected  to  by  the  receiver, 
and  the  insured  is  led  to  believe,  by  some 
act  of  the  receiver,  that  no  defect  e 
that  an  existing  defect  is  immaterial,  the 
defect  i-  waived  and  the  claim  must  be 
allowed. — Ibid. 


VII.  EMPLOYERS'  LIABILITY 
INSURANCE. 

Under  policies  issued  to  employers  and 
railroad  companies,  insuring  them  against 
damages  with  which  they  might  be 
charged  "  by  reason  of  accident  to  employes, 
or  to  persons  or  property  while  being  trans- 
ported, the  liability  of  the  insurer  ai 
the  happening  of  the  injury,  and  not  at  the 
time  judgment  was  recovered  against  the 
insured  for  such  injury. — Ross  vs.  American 
Employers'  Liability  Insurance  Co.,  11  Dick. 
41. 

Policies  issued  to  employers  and  railroad 
companies,  insuring  them  against  accidents 
to  employes  and  to  persons  and  property 
transported,  provided  that,  if  legal  proceed- 
ings were  taken  against  the  insured  to  enforce 
a  claim  for  damages,  the  insurance  company 
should  have  the  conduct  and  control  of 
defending  against  the  same,  with  the  right 
to  compromise  and  take  appeals,  the  com- 
pany assuming  all  costs  and  expenses. 
HELD,  that  under  such  contract,  and  in- 
dependent of  it,  the  reasonable  charges  of 
attorneys  in  defending  actions  against  per- 
sons injured  for  accidents  which  might 
result  in  liability  of  the  company  were 
proper  claims  against  it  for  allowance  by  a 
receiver,  and  this  though  the  services  were 
rendered  under  a  retainer  by  the  company 
before  the  receiver  was  appointed. — Ibid. 

A  contract  by  an  insurance  company  to 
indemnify  against  loss  from  liability  for 
damages  on  account  of  personal  injuries 
to  employes  caused  by  the  negligence  of 
assured,  is  not  a  contract  of  indemnity 
merely,  on  which  suit  could  not  be  brought 
iintil  the  assured  paid  a  judgment  against  it 
I  for  personal  injuries  to   an  employe,   but 


INSURANCE,  VIII,  IX.— INTEREST. 


529 


Foreign  Insurance  Companies. — Insolvency  of  Company. 


in  equity  the  insurer  becomes  the  principal 
debtor  to  an  injured  employe,  and  the  as- 
sured the  surety,  so  that  a  bill  would  lie  by 
the  latter  to  establish  the  principal's  liability 
and  compel  it  to  perform  its  contract  of  in- 
demnity.— Beacon  Lamp  Co.  vs.  Travellers 
Insurance  Co.,  16  Dick.  59.     See  18  Id.  260. 

An  insurance  company  contracted  before 
the  Bankrupt  law  to  indemnify  against  loss 
from  liability  for  damages  on  account  of 
personal  injuries  to  employes  caused  by  the 
negligence  of  the  assured;  provided,  how- 
ever, that  no  action  should  lie  thereunder 
respecting  any  loss  unless  brought  by  the 
assured  himself  to  reimburse  him  for  loss 
actually  sustained,  and  paid  in  satisfaction 
of  a  judgment.  HELD,  the  proviso  did 
not  apply  where  the  assured  was  forced  into 
bankruptcy,  and  payments  of  judgments 
against  it  enjoined. — Ibid. 

Where  an  insurance  company  contracted 
to  indemnify  against  loss  from  liability  for 
damages  on  account  of  personal  injuries  to 
employes,  caused  by  the  negligence  of  the 
assured,  an  injured  employe,  who  has  re- 
covered judgment  against  the  assured,  may 
sue  the  insurer  in  equity,  as  principal  debtor, 
to  compel  payment  of  the  full  amount  of 
the  judgment,  notwithstanding  the  insol- 
vency of  the  assured. — Ibid. 

A  policy  of  insurance  against  the  loss  sus- 
tained by  an  employer  through  accidents 
happening  to  his  employes,  contained  the 
following  clause:  "No  action  shall  lie 
against  the  (insurance)  company  as  respects 
any  loss  under  this  policy,  unless  it  shall  be 
brought  by  the  assured  himself  to  reimburse 
him  for  loss  actually  sustained  and  paid  by 
him  in  satisfaction  of  a  judgment  after  a 
trial  of  the  issue."  HELD,  (1)  that  not  the 
amount  of  the  employe's  judgment,  but  the 
amount  paid  by  the  employer  thereon,  was 
the  sum  for  which  the  insurer  was  responsi- 
ble; (2)  that  the  transfer  of  the  employer's 
property  to  a  trustee  in  bankruptcy,  by 
operation  of  the  United  States  Bankrupt 
act,  was  payment  within  the  requirement 
of  this  clause,  and  perfected  the  liability  of 
the  insurer  for  so  much  as  the  employe  was 
entitled  to  receive  out  of  the  bankrupt's 
estate;  (3)  that  this  liability  of  the  in- 
surer passed,  by  force  of  the  Bankrupt  act, 
to  the  trustee  "in  bankruptcy,  as  assets  of 
the  estate,  and  (4)  that  the  amount  for 
which  the  insurer  is  liable  will  be  deter- 
mined by  ascertaining  what  percentage 
all  the  assets  of  the  bankrupt,  outside  of, 
this  policy,  will  pay  on  all  the  debts  proved 
against  the  estate,  outside  of  the  employe's 
judgment;  the  insurer  is  answerable  for  the 
same  percentage  of  that  judgment. — Travel- 
lers  Insurance  Co.  vs.  Moses,  IS  Dick.  260. 


VIII.  FOREIGN  INSURANCE 
COMPANIES. 

A  return  upon  a  summons  served  upon  a 
foreign  insurance  company  under  the  pro- 


visions of  section  59  of  "An  act  to  provide 
for  the  regulation  and  incorporation  of  in- 
surance companies  and  to  regulate  the 
transaction  of  insurance  business  in  this 
state,"  approved  April  3d,  1902,  that  it  was 
served  upon  the  defendant  at  the  state 
house,  in  the  city  of  Trenton,  N.  J.,  in  the 
office  of  the  commissioner  of  banking  and 
insurance,  is  not  vitiated  by  the  addition  to 
the  return  that  it  was  served  as  above  stated 
by  giving  and  delivering  to  the  deputy 
commissioner  of  banking  and  insurance  a 
true  copy  thereof. — United  States  vs.  Grie- 
fen,  41  Vr.  123. 


IX.  INSOLVENCY  OF  COMPANY. 

Upon  the  insolvency  of  a  mutual  insur- 
ance company  holding  notes  of  its  members 
which  are  assessable  to  pay  losses  on  policies 
and  expenses,  &c,  and  after  a  determina- 
tion by  the  chancellor  that  its  assets  (exclu- 
sive of  such  notes)  are  insufficient  to  satisfy 
its  indebtedness  for  such  losses,  &c,  an  as- 
sessment may  be  made  by  the  chancellor, 
by  reference  to  a  master  in  the  usual  course 
of  chancery  practice,  upon  such  notes,  and 
a  maker  of  such  notes,  having  notice  of  the 
proceeding  to  make  such  an  assessment 
before  a  master,  becomes  a  party  to  the  suit 
to  the  extent,  that  the  adjudication  of  the 
court  fixing  the  amount  of  his  indebtedness 
to  the  company  upon  such  notes  is  con- 
clusive in  an  action  at  law,  and  can  only  be 
reviewed  by  appeal. — Whitaker,  Receiver 
vs.  Meley,  32  Vr.  1.     See  Id.  602. 

In  a  premium  note  given  by  the  person 
insured  to  the  insuring  company,  the  former 
promised  to  pay  to  the  company  a  certain 
sum  of  money  "in  such  proportions  and  at 
such  time  or  times  as  the  directors  of  said 
company  may,  agreeably  to  their  charter, 
require."  HELD,  that  on  the  appoint- 
ment of  a  receiver  by  the  court  of  chancery 
in  proceedings  taken  pursuant  to  the  statute 
against  the  company  as  an  insolvent  cor- 
poration, the  power  given  by  the  note  to 
the  directors  passed  to  the  receiver,  and  the 
promisor  was  bound  to  pay  an  assessment 
on  the  note  levied  by  the  receiver  agreeably 
to  the  charter  of  the  company. — Meley  vs. 
Whitaker,  Receiver,  32  Vr.  602. 


INTEREST. 

Cross  Reference.     Usury. 

With  respect  to  the  period  of  time  for 
which  interest  shall  be  allowed  the  decisions 
of  the  courts  of  our  sister  states  are  not 
harmonious.  At  an  early  period  in  New 
York,  the  rule  of  allowing  interest  only  for 
six  years  was  adopted. — De  Long  Vs.  Spring 
Lake  and  Sea  Girt  Co.,  36Wr.'l. 
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Interest  on  a  demand  required,  by  "An 
act  in  relation  to  the  expenditure  of  public 
money  by  municipal  corporations,"  ap- 
proved April  4th,  1871,  (Gen.  Stat.,  p.  2237), 
to  be  verified  before  payment  is  legal,  can 
only  be  allowed  from  the  date  at  which  such 
verified  demand  is  presented  for  payment. — 
Curley  vs.  Freeholders  of  Hudson,  37  Vr. 
401. 

An  assessment  levied  in  the  town  of  Union 
under  the  act  of  April  20th,  1886  (Gen. 
Stat.,  p.  3546),  bears  interest  at  the  rate  of 
eight  per  cent.,  per  annum,  by  force  of  an 
ordinance  of  the  town  adopted  under  the 
act  of  February  19th,  1880,  (Gen.  Stat.,  p. 
3403). — Camp  vs.  Neuscheler,  Collector,  38 
Vr.  21. 

A  promissory  note  fixing  no  time  of  pay- 
ment is  a  demand  note,  and,  containing  no 
promise  of  interest,  bears  none  till  demand. 
— Adams  vs.  Adams,  10  Dick.  42. 

Pecuniary  legacies  bear  interest  after  one 
year  from  the  testator's  death,  though  the 
will  gives  the  executors  three  years  in  which 
to  settle  the  estate,  "if  they  think  that  time 
advantageous." — Warwick  vs.  Ely,  14  Dick. 
44. 

When  the  mortgage  was  given  the  legal 
rate  of  interest  was  six  per  cent.  In  1866 
the  legal  rate  of  interest  was  fixed  at  seven 
per  cent.,  and  the  rate  continued  until  1878. 
On  January  3rd,  1871,  D.,  who  was  then 
president  of  the  ferry  company,  made  an 
endorsement  on  the  bond,  agreeing,  in  con- 
sideration of  the  extension  of  the  time  of 
payment,  that  the  rate  of  interest  should  be 
seven  per  cent.  This  endorsement  did  not 
appear  to  have  been  made  in  such  a  manner 
as  would  bind  the  company.  HELD,  that 
the  vice-chancellor's  allowance  of  interest 
at  the  rate  of  six  per  cent.,  disregarding  this 
agreement,  was  correct. — Colton  vs.  Depew, 
15  Dick.  454. 

Where  a  wife  lets  her  husband  have  money 
to  continue  as  a  deposit  to  aid  him  in  carry- 
ing on  his  business,  and  with  profits  there- 
from he  buys  valuable  real  estate,  and  has 
it  conveyed  to  them  as  tenants  by  the 
entirety,  with  the  right  of  survivorship, 
she  should  not,  on  his  death,  be  allowed 
interest  on  the  deposit  prior  to  his  death. — 
Collins  vs.  Babbitt,  1  Rob.  165. 

Where  the  husband  receives  the  rents  of 
property  owned  by  him  and  his  wife  as 
tenants  by  the  entirety,  and  holds  the  money 
for  the  declared  purpose  of  applying  it,  when 
it  amounts  to  $5,000,  on  the  mortgage  on 
the  property,  she  is  not  entitled  to  interest 
thereon  from  his  estate  on  his  death. — Ibid. 

A  mortgage  was  given  to  a  loan  associa- 
tion, to  run  ten  years,  to  secure  the  amount 
of  a  loan,  increased  by  adding  thereto 
premiums  on  shares  of  stock  subscribed  for 
by  the  borrower  and  weekly  dues  on  the 
stock  for  ten  years,  all  to  be  paid  in  equal 


monthly  installments,  the  mortgage  pro- 
viding that  on  failure  to  pay  any  of  the  in- 
stallments when  due  all  should  at  once  be- 
come due  and  payable.  HELD,  that  to 
foreclose  such  mortgage  for  the  full  amount 
for  non-payment  of  an  installment,  without 
any  rebate,  as  for  unearned  interest,  pre- 
miums or  dues,  would  be  to  enforce  a 
penalty  which  cannot  be  done  in  equity. — 
Greenville  Building  and  Loan  Association 
vs.  Wholey,  2  Rob.  92. 

On  the  foreclosure  of  such  a  mortgage  for 
failure  to  pay  an  installment,  there  must  be 
a  rebate  of  the  interest  on  such  payments 
not  bearing  interest  as  are  not  yet  due, 
calculated  at  the  same  rate  used  by  the 
parties  in  fixing  the  amount  of  the  mortgage. 
—Ibid. 


INTERPLEADER. 

I.  WHEN  IT  LIES. 

II.  DEFENCE  TO  BILL  FOR. 

III.  DECREE. 

Cross  Reference.     Pleading  and 
Practice. 


I.  WHEN  IT  LIES. 

The  complainant  made  several  contracts 
for  the  filling  in  of  League  Island  by  the 
defendants,  agreeing  to  pay  each  according 
to  the  number  of  cubic  yards  of  material 
deposited  on  the  island,  to  be  ascertained 
by  a  measurement  in  place,  on  completion 
of  the  work.  Each  knew  of  the  other's  con- 
tract and  of  the  method  agreed  to  be  followed 
in  computing  the  compensation.  Through 
the  neglect  of  the  defendants,  a  confusion  of 
their  deposits  was  occasioned,  so  that  each 
claimed  payment  for  so  large  a  quantity 
that  the  sum  of  their  claims  admittedly 
exceeded  the  total  amount  deposited.  The 
complainant  is  ready  to  pay  for  the  total 
quantity  deposited,  but,  because  of  the  con- 
fusion and  the  consequent  dispute  between 
the  defendants,  does  not  know  in  what  por- 
tions to  distribute  the  total  sum  to  the  de- 
fendants. HELD,  the  complainant's  inter- 
pleader bill  will  be  sustained.— Packard  vs. 
Stevens,  13  Dick.  489. 

Where  a  person  claims  a  fund  because  of 
an  admitted  contract  with  the  holder  of  the 
fund,  and  another  person  claims  a  portion 
of  such  fund  because  of  an  agreement  with 
the  admitted  contractor,  the  holder  of  the 
fund  may  file  a  bill  for  interpleader,  and  it 
is  not  necessary,  to  entitle  the  holder  to  file 
such  bill,  that  the  claimants  each  assert  a 
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Defence  to  Bill  for. — Decree. 


right  arising  out  of  some  alleged  contract 
with  such  holder. — Ireland  vs.  Kelly,  15 
Dick.  308. 

When  an  impartial  stakeholder  brings  a 
fund  of  which  he  holds  custody,  but  in  which 
he  has  no  interest,  into  court,  and  also  brings 
in  hostile  claimants,  each  of  whom  in  good 
faith  insists  that  he  is  entitled  to  the  whole 
of  the  fund,  an  interpleader  decree  will  not 
be  refused  the  complainant  because  one 
claimant  probably  has  the  better  right  to 
the  fund.  The  complainant's  equity  is  that 
he,  being  impartial  and  willing  to  pay  once 
to  the  rightful  party,  shall  be  protected  from 
the  necessity  of  deciding  which  is  the  right- 
ful party,  and  from  the  expense  and  danger 
of  defending  several  suits  by  hostile  claim- 
ants of  the  fund. — Pennsylvania  Railroad 
Co.  vs.  Earl's  Executor,  18  Dick.  634.  See 
20  Id.  721. 

If,  on  the  face  of  a  bill  seeking  an  inter- 
pleader decree,  it  appears  that  other  parties 
than  those  made  defendants  have  a  right  to 
be  heard  regarding  the  fund  in  dispute,  an 
interpleader  will  not  be  decreed. — Pratt  vs. 
Worrell,  21  Dick.  194. 

If  it  appears  that  the  complainant,  with 
respect  to  the  fund  in  dispute,  has  entered 
into  an  independent  contract  with  one  de- 
fendant, in  which  the  other  defendant  has 
neither  part  nor  interest,  an  interpleader 
will  not  be  decreed. — Ibid. 

Complainant,  on  becoming  the  owner  of 
certain  land  on  which  he  found  a  chattel, 
placed  there  by  one  claiming  to  own  it, 
claimed  a  lien  for  storage  charges.  The 
chattel  had  been  levied  on  under  judgments 
in  favor  of  creditors  of  the  alleged  owner, 
and  one  who  claimed  ownership  of  the 
chattel  had  demanded  possession  from  com- 
plainant, and  one  being  refused  had  brought 
replevin.  HELD,  that  though  a  bill  to 
determine  the  title  to  the  chattel,  alleging 
such  facts,  was  not  maintainable  as  a  bill 
of  strict  interpleader  because  of  complain- 
ant's claim  of  lien,  it  was  maintainable  as  a 
bill  in  the  nature  of  an  interpleader. — Carter 
vs.*  Cryer,  2  Rob.  24. 


II.  DEFENCE  TO  BILL  FOR. 

The  constitution  and  laws  of  a  beneficial 
society  contained  a  provision  that  its  mem- 
bers agreed  to  submit  their  grievances,  in 
the  first  instance,  to  an  internal  tribunal 
of  the  society,  and  that  having  so  agreed 
they  cannot,  against  the  protest  of  the 
society,  maintain  a  civil  action  against  it 
until  the  condition  precedent  of  submission 
to  such  tribunal  has  been,  in  legal  contem- 
plation, complied  with.  To  a  bill  of  inter- 
pleader by  the  complainant  society,  one  of 
the  defendants  pleaded  in  bar  that  com- 
plainant's constitution  provided  for  a  board 
of  arbitration  to  the  first  pass  on  conflicting 
claims,   but   failed   to   allege   that   such   a 


method  of  adjudication  had  been  demanded 
before  the  commencement  of  this  suit. 
HELD,  that  under  such  circumstances  the 
plea  was  defective. — Grand  Lodge  vs.  Gad- 
dis,  20  Dick.  1. 

Quaere.  Whether  an  association  of  this 
sort  may  not  waive  the  provisions  for  an 
adjudication  under  its  charter  or  may  not  in 
any  case  seek  an  injunction  against  threat- 
ened actions  at  law? — Ibid. 

One  insured  in  a  beneficial  association  in 
favor  of  his  wife,  who  had  possession  of  the 
certificate,  told  her,  after  it  had  lapsed  and 
he  had  ceased  to  have  any  income  or  pro- 
perty, if  she  would  get  it  reinstated  and 
continue  the  payments  she  should  have  the 
benefit  of  the  certificate.  This  she  did; 
also  supporting  him,  though  he  was  able  to 
support  himself,  but  for  his  habit  of  drink- 
ing. At  this  time  the  by-laws  of  the  associa- 
tion allowed  a  change  of  beneficiary  only  on 
surrender  of  the  certificate.  Afterwards, 
under  a  by-law  thereafter  passed,  allowing 
such  change  without  such  surrender,  in 
case  the  certificate  is  beyond  the  member's 
control,  he  attempted  to  make  a  change  in 
favor  of  his  sister,  who  had  made  some  slight, 
gratuitous  gifts  to  him  of  spending  money. 
HELD,  on  an  interpleader  by  the  associa- 
tion, which  paid  the  money  into  court,  that 
the  wife's  equity  was  so  strong  that  it  could 
not  be  overcome,  even  if  the  designation  of 
a  new  beneficiary  was  made  to  him  of  his 
free  will,  and  was  carried  out  with  the 
technicalities  necessary  to  make  the  new 
certificate  effective. — Catholic  Benevolent 
Legion  vs.  Murphy,  20  Dick.  60.  A.  1  Rob. 
725. 

Under  a  by-law  of  a  beneficial  association 
allowing  change  of  beneficiary  only  on  sur- 
render of  the  certificate,  except  that  where 
the  certificate  is  lost  or  beyond  the  member's 
control,  he  may  have  a  change,  on  a  request 
accompanied  by  an  affidavit  setting  forth 
the  facts  of  the  loss  or  how  the  certificate  is 
beyond  his  control,  where  the  member 
voluntarily  gave  the  certificate  to  his  wife, 
the  beneficiary,  and  made  no  demand  on 
her  for  it,  his  affidavit,  prepared  by  his  sister, 
when  his  mind  .was  weakened  by  liquor, 
stating  that  the  certificate  was  beyond  his 
control;  that  his  wife  obtained  possession  of 
it  and  refused  to  deliver  it  to  him,  though 
requested  to  do  so,  and  that  he  had  not  for 
a  long  time  been  living  with  her,  when  he 
had  been  continuously  living  with  her,  re- 
ceiving support  from  her  for  five  or  six  years, 
is  insufficient  to  support  a  new  certificate 
designating  the  sister  as  beneficiary. — Ibid. 


III.  DECREE. 

A  decree  of  interpleader  will  conclude  a 
defendant  thereto  as  to  the  fund  in  contro- 
versy even  though  his  right  to  sue  at  law  on 
his  claim  is  not  enjoined. — McMurray  vs. 
Sisters  of  Charity,  39  Vr.  312. 
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Where  a  beneficial  association  pays  the 
insurance  into  court,  and  interpleads  the 
persons  claiming  it,  the  court  may  award 
it  on  equitable  principles  and  in  accordance 
with  the  real  wishes  of  decedent,  without 
regard  to  technical  defences  which  the  as- 
sociation might  have  had  to  either  of  them. 
— Catholic  Benevolent  Legion  vs.  Murphy, 
20  Dick.  60.     A.  I  Rob.  725. 

On  an  interpleader  bill  it  appeared  that 
the  city  of  Jersey  City  had  made  a  contract, 
while  it  had  a  water  supply  of  its  own,  to 
supply  another  municipality — the  borough 
of  East  Newark — with  water  for  public  and 
domestic  purposes.  Its  own  supply  be- 
came unfit  for  use  and  so  it  contracted  with 
the  East  Jersey  Water  Company  for  another 
supply,  but  for  its  own  needs  only.  Tin- 
East  Jersey  company  furnished  this  supply, 
and  also  furnished  a  supply  to  the  borough. 
The  supply  to  the  borough  ran  a  short 
distance  through  a  pipe  belonging  to  Jersey 
City.  The  East  Jersey  Company  charged 
Jersey  City  at  the  rate  of  $35  per  million 
gallons,  not  only  for  so  much  water  as 
Jersey  City  and  its  inhabitants  consumed, 
but  also  for  the  water  furnished  the  borough. 
Jersey  City  charged  the  borough  at  the  rate 
of  $90  per  million  gallons  for  the  water 
it  received.  Although  the  contract  between 
the  borough  and  Jersey  City  expired  in  July, 
1902,  the  arrangement  was  allowed  to  con- 
tinue, without  contract,  until  July,  1903, 
when  the  assignees  of  the  East  Jersey  Com- 
pany notified  the  borough  that  it  must  pay 
the  price  of  the  water  ($90)  to  them. 
HELD,  that  Jersey  City,  having  neither  the 
power  to  make  a  contract  to  supply  another 
municipality  with  water  not  its  own,  nor  an 
express  contract  which  purported  to  do  so, 
nor  water  of  its  own  to  furnish,  could  not 
recover  the  price  of  the  water  furnished  to 
the  borough.  HELD  further,  that  althi  nigh 
neither  the  East  Jersey  Company  nor  its 
assignees  had  any  express  contract  witli  the 
borough  to  furnish  it  with  water,  yet  inas- 
much as  that  company  had  actually  supplied 
the  water,  and  inasmuch  as  the  borough 
had,  in  its  interpleader  bill,  admitted  its 
receipt  and  its  liability  to  pay  for  it,  the 
price  of  the  water  should  be  adjudged  to 
belong  to  the  company  or  its  assignees. 
HELD  further,  that  out  of  the  moneys 
brought  into  court,  Jersey  City  was  entitled 
to  compensation  for  the  use  of  its  pipe. — 
Borough  of  East  Newark  vs.  New  York  and 
_\\  v.  Jersey  Water  Supply  Co.,  1  Rob.  265. 
A.  2  Rob.  783: 


INTERROGATORIES. 

See  Evidence;    Pleading  and  Practice. 


INTERSTATE  COMMERCE. 

A  tax  upon  business  carried  on  within  a 
state  and  without  discrimination  between 


its  citizens  and  the  citizens  of  other  states, 
even  if  it  incidentally  affects  interstate 
commerce,  is  in  no  sense  regulation  of  such 
commerce,  and  its  imposition  is  not  a  viola- 
tion of  the  federal  constitution. — Kolb  vs. 
Boonton,  33  Vr.  163. 

Section  65  of  the  Crimes  act  (Pamph.  L, 
1898,  p.  812),  is  not  in  conflict  with  the  in- 
terstate commerce  clause  of  the  federal  con- 
stitution, although  the  section  may  inci- 
dentally operateto  prevent  interstate  wagers. 
by  telegraph. — Ames  vs.  Kirby,  42  Yr.  442. 


INTOXICATION. 

See  Criminal  Law  and  Procedure; 
toxicating  Liquors. 
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Cross  Reference.     Criminal   Law  and 
Procedure. 


I.  LICENSE  TO  SELL. 
1.  By  Municipal  Body. 

The  common  council  has  power  to  with- 
hold or  revoke  any  license  to  sell  liquor, 
authorized  or  granted.     Until  the  license  is 
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delivered  to  the  applicant  it  is  within  the 
control  of  the  common  council,  and  it  is 
competent  for  the  common  council  to  in- 
struct the  mayor  not  to  deliver  it. — Hagan 
vs.  Boonton,  33  Vr.  150. 

The  refusal  to  grant  such  a  license  by  a 
municipal  body  whose  licensing  power  is 
subject  to  the  same  restrictions  and  provi- 
sions as  are  imposed  by  statute  upon  the 
like  power  when  exercised  by  the  courts  of 
common  pleas  of  this  state  is  final,  and 
subsequent  reconsideration  of  such  action, 
resulting  in  the  granting  of  the  license,  is 
contrary  to  law  and  void. — White  vs. 
Atlantic  City,  33  Vr.  644. 

Section  10  of  the  citv  charter  of  the  city  of 
Millville  (Pamph.  L.,  1866,  p.  120)  confers  no 
power  upon  the  common  council  to  grant 
licenses  for  the  sale  of  fermented  or  intoxicat- 
ing liquors  in  that  city,  and  confers  no 
authority  to  pass  ordinances  for  the  imposi- 
tion of  penalties  for  the  sales  of  such  liquors 
without  license. — Schlachter  vs.  Stokes,  34 
Vr.  138. 

A  provision  in  "a  city  charter  conferring 
power  upon  the  common  council  to  pass 
ordinances  for  preserving  peace  and  good 
order"  does  not  authorize  the  enactment 
of  ordinances  to  license  the  sale  of  fermented 
or  intoxicating  liquors  or  to  impose  penalties 
for  the  sale  of  such  liquors  without  a  license. 
—Ibid. 

With  respect  to  the  votes  necessary  to 
confer  jurisdiction  upon  the  common  council, 
the  application  must  speak  as  of  the  time 
when  the  common  council  assumes  jurisdic- 
tion; prior  to  that  time  names  may  be 
added  or  withdrawn;  after  that  time  the 
application  is  not  subject  to  such  change. — 
Bachman  vs.  Town  of  Phillipsburg,  39  Vr. 
552. 

The  applicant  for  license,  shortly  before 
making  his  application,  and  in  contempla- 
tion thereof,  procured  two  persons  to  take 
quarters  in  apartments  fitted  up  by  him  in 
the  same  building  with  the  proposed  saloon, 
for  the  sole  purpose  of  qualifying  these  two 
persons  as  "signers,"  under  an  ordinance 
that  required  the  approving  signatures  of 
"householders,  being  heads  of  families." 
HELD,  that  the  conduct  of  the  applicant 
was  a  fraud  upon  the  common  council  and 
upon  the  citizens  whose  voices  were  entitled 
to  be  heard  under  the  ordinance,  and  that 
the  two  persons  in  question  cannot  be  treated 
as  being  householders  and  heads  of  families, 
within  the  meaning  of  the  ordinance. — Ibid. 

The  prosecutors  having  seasonably  pre- 
sented to  the  common  council  a  remon- 
strance against  the  proposed  license  upon 
substantially  the  same  grounds  that  have 
been  successfully  urged  in  this  court,  and 
the  common  council  having  refused  to  grant 
a  hearing  upon  the  remonstrance,  the  license 
is  set  aside,  with  costs. — Ibid. 


The  city  council  of  Atlantic  City  has 
authority,  under  section  20  of  the  act  of  1902 
(Pamph.  L.,  p.  284),  to  license  Inns  and 
taverns. — Conover  vs.  Gregson,  43  Vr.  103. 
See  64  At.  146. 

2.  By  Court  of  Common  Pleas. 

a.  Application  for. 

The  court  of  common  pleas  cannot  grant 
a  license  under  the  act  of  April  4th,  1872 
(Gen.  Stat.,  p.  1797)  which  is  not  recom- 
mended by  ten  freeholders. — Van  Nortwick 
vs.  Bennet,  33  Vr.  151. 

An  application  for  tavern  license  with  the 
requisite  number  of  signers,  duly  certified, 
gives  jurisdiction  to  the  licensing  tribunal, 
and  the  burden  is  upon  those  who  object  to 
it  to  show  a  fatal  infirmity  in  it. — Ferguson 
vs.  Atlantic  City,  34  Vr.  95. 

If  a  petition  for  license  is  withdrawn  by 
the  applicant  before  action  is  taken  upon  it, 
a  license  may  be  granted  upon  a  new  petition 
subsequently  presented. — Ibid. 

A  person  whose  application  for  a  license 
to  keep  an  inn  and  tavern  at  one  place  has 
been  rejected  may  apply  within  a  year  for  a 
license  at  another  place. — Cramer  vs.  Sooy, 

38  Vr.  107.   ' 

While  a  written  application  for  a  license 
to  keep  an  inn  and  tavern  will  bind  utile 
applicant  as  to  the  location  of  his  inn  so  as 
not  to  permit  a  license  for  another  place, 
an  omission  to  state  therein  the  location  of 
his  stable  will  not  preclude  the  granting  of 
license  to  keep  an  inn  and  tavern  at  the 
placed  named,  if  the  court  be  satisfied  that 
the  applicant  is  well  provided  with  proper 
and  convenient  stabling,  although  not  on 
the  same  lot  of  land  on  which  the  proposed 
inn  is  erected. — Moore  vs.  Middlesex  Pleas, 

39  Vr.  229. 

b.  Jurisdiction  of. 

The  legislature  alone  has  power  to  pre- 
scribe what  license  shall  be  granted,  and 
the  common  pleas  is  without  power  to  say 
that,  although  in  the  exercise  of  its  discre- 
tion it  will  not  grant  the  license  provided  by 
law,  it  will  issue  some  other  license  not 
authorized  by  the  act. — Van  Nortwick  vs. 
Bennet,  33  Vr.  151. 

Applications  for  licenses  to  keep  inns  and 
taverns  under  the  statute  must  be  deter- 
mined by  the  court  on  the  first  day  of  its 
session  or  upon  a  day  then  publicly  fixed 
by  the  court  or  possibly  upon  a  day  of  public 
adjournment,  fixed  in  open  court  there- 
after.— Cramer  vs.  Sooy,  38  Vr.  107. 

The  day  cannot  be  fixed  out  of  court, 
privately,  by  agreement  of  counsel  or  be- 
tween the  judge  and  counsel. — Ibid. 
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3.  Certiorari. 

Where  a  license  to  sell  intoxicating  liquors 
has  been  granted  by  a  municipal  body  con- 
trary to  law,  such  action  may,  in  the  dis- 
cretion of  this  court,  be  reviewed  on  certior- 
ari, at  the  instance  of  a  citizen  and  taxpayer 
of  such  municipality. — White  vs.  Atlantic 
City,  33  Vr.  644. 

4.  Excise  Boards. 

a.  Power  to  Punish   for    Illegal  Sale. 

The  board  of  excise  of  the  city  of  Camden 
is  authorized,  by  the  statute  under  which  it 
is  established,  to  confer  upon  the  recorder 
cif  that  city  power  to  hear  and  determine 
complaints  for  the  violation  of  ordinances 
regulating  the  sale  of  intoxicating  liquors. — 
— Miller  vs.  Camden,  34  Vr.  501. 

The  charter  of  the  city  of  Camden  con- 
ferred upon  its  common  council  power  to 
pa-s  ordinances  regulating  the  sale  of  in- 
toxicating liquor,  and  punishing  infractions 
thereof  by  the  imposition  of  a  fine  not  ex- 
ceeding $100  or  a  term  of  imprisonment 
not  exceeding  ten  days.  By  subsequent 
legislation  the  regulation  of  the  liquor  traffic 
in  that  city  was  transferred  to  an  excise 
board,  and  power  given  to  it  "to  prescribe 
and  enforce  penalties,  either  by  fine  or  im- 
prisonment, for  the  violation  ef  excise  or- 
dinances." HELD,  that  a  fine  or  term  of 
imprisonment  so  prescribed  could  not  legally 
exceed  the  maximum  penalty  fixed  by  the 
charter. — Ibid. 

Under  a  charter  provision  authorizing 
punishment  for  violation  of  a  city  ordinance, 
by  a  fine  or  by  imprisonment,  the  sentence 
must  impose  either  the  one  or  the  other;  and 
an  alternative  sentence  which  allows  a  con- 
victed party  either  to  pay  a  fine  or  submit 
to  a  term  of  imprisonment,  as  he  may  select, 
is  not  justified  by  such  charter  provision. — 
Ibid. 

b.  Creation  of. 

The  act  of  March  22d,  1901  (Pamph.  L., 
p.  408),  entitled  "An  act  to  establish  an 
excise  department  in  cities  of  the  first  class 
in  this  state,"  applies  only  to  cities  of  the 
first  class.  It  is  not  for  that  reason  in  viola- 
tion of  the  constitutional  provision  prohibit- 
ing private,  local  and  special  laws  regulating 
the  internal  affairs,  &c.  A  classification  on 
the  basis  of  population  in  statutes  relating 
to  the  machinery  and  powers  of  municipal 
government  is  legitimate  where  population 
bears,  as  it  does  in  this  instance,  a  reason- 
able relation  to  the  necessities  and  pro- 
prieties of  municipal  government. — McArdle 
vs.  Jersey  City,  37  Vr.  590. 

Article  2,  paragraph  1  of  the  constitution. 
which  regulates  and  secures  the  right  of 
suffrage,  provides  that  every  voter  shall  be 
entitled  to  vote  for  all  officers  that  now  are 
or  hereafter  may  be  elective  by  the  people. 
The  act  now  under  consideration  provides 


for  a  board  of  excise  commissioners  consist- 
ing of  four  members,  to  be  elected  two  mem- 
bers at  e;ieh  annual  election  for  a  term  of 
two  years,  but  that  no  ballot  shall  contain 
the  names  of  more  than  one  candidate. 
HELD,  (1)  that  the  commissioners  to  be 
elected  under  this  act  are  officers  within  the 
meaning  of  the  constitutional  provision; 
and  (2)  that  the  act  now  in  question  is  in 
violation  of  the  foregoing  constitutional  pro- 
vision.— Ibid. 

\\  lere  an  act  is  in  part  constitutional  and 
in  part  unconstitutional,  if  the  pa 
wholly  independent  of  each  other,  that 
which  is  constitutional  may  stand  and  that 
which  is  unconstitutional  may  be  rejected; 
but  if  the  different  parts  of  the  act 
intimately  connected  with  and  dependent 
upon  each  other  as  to  warrant  a  belief  that 
liture  intended  them  as  a  whole,  arid 
some  parts  are  unconstitutional,  all  the  pro- 
visions wihch  are  thus  dependent  upon  each 
other  must  fail. — Ibid. 

The  title  of  this  act  is  "An  act  to  establish 
i  department  in  cities  of  the  first 
it  expressly  provides  that  the 
excise  department  shall  consist  of  four  per- 
sons, elected  in  the  manner  therein  provided. 
I  hi'  election  of  a  board  in  the  manner  pro- 
vided in  the  act  is  essential  to  "establish  an 
excise  department"  under  the  pro\ . 
the  act.  The  manner  in  which  this  board 
is  to  be  established  being  in  violation  of  the 
constitution,  the  entire  scheme  of  legislation 
embodied  in  the  act  must  fail. — Ibid. 

By  the  writ  of  certiorari  in  this  case  a 
resolution  of  the  board  of  aldermen  that,  in 
the  absence  of  this  act,  was  regular  and  valid, 
was  brought  to  the  supreme  court.  That 
court,  on  the  hearing  of  the  writ,  set  aside 
the  resolution,  on  the  ground  that  such 
municipal  action  was  not  permitted  by  the 
act  in  question.  That  judgment  of  the 
supreme  court  is  now  before  this  court,  and 
we  cannot  determine  the  propriety  of  the 
judicial  action  of  that  court  without  con- 
sidering the  force  and  effect  of  the  act,  and, 
consequently,  its  validity  under  constitu- 
tional prescriptions. — Ibid. 

An  act  entitled  "An  act  to  establish  an 
excise  department  in  cities  of  this  state" 
cannot  be  applied  to  a  "town,"  although 
in  its  enacting  clause  it  is  provided  that  it 
shall  applv  to  "  anv  town  or  city." — Jones  vs. 
Morristown,  37  Vr.  488. 

The  title  of  an  act  is  a  limitation  upon  the 
extent  to  which  effect  can  be  given  to  it. — 
Ibid. 

"An  act  to  establish  an  excise  depart- 
ment in  incorporated  towns  and  cities  of 
this  state,"  '  approved  March  21st,  1901 
(Pamph.  L.,  p.  239)  is  not  unconstitutional 
in  authorizing  the  common  council  to  call 
upon  a  court  to  appoint  an  excise  board  for 
the  municipality;  neither  does  the  excise 
board-  so   appointed   derive  its   powers   by 
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delegation  from  the  council. — Schwarz  vs. 
Dover,  41  Vr.  502.     A.  43  Id.  311. 

An  act  establishing  an  excise  department 
in  all  towns  and  cities  except  cities  of  the 
first  class  is  general  and  not  special  within 
the  meaning  of  the  constitution. — Ibid. 

The  grounds  of  the  decision  heretofore 
announced  in  this  cause  (Schwarz  vs.  Dover, 
•39  Vr.  576),  are  overruled  by  the  decision 
of  the  court  of  errors  and  appeals  in  Ross 
vs.  Freeholders  of  Essex,  40  Id.  291. — Ibid. 

The  act  entitled  "An  act  to  establish  an 
excise  department  in  cities  of  this  state," 
passed  April  8th,  1884,  as  amended  by  an 
act  passed  June  1st,  1886,  is  unconstitutional, 
and  the  conviction  of  a  person  under  an 
ordinance  passed  by  a  board  of  excise 
created  under  it,  and  by  virtue  of  the  power 
conferred  by  it,  is  void,  and  will  be  set  aside 
on  certiorari. — Smith  vs.  Perth  Amboy,  41 
Vr.  194. 

5.  Fee. 

By  a  resolution  of  the  city  of  P.,  every 
applicant  for  a  liquor  license  is  required, 
at  the  time  of  making  his  application,  to  de- 
posit the  amount  of  the  license  fee  with  the 
city  clerk.  HELD,  that  the  deposit  of  the 
license  fee  vests  a  conditional  right  thereto 
in  the  municipality,  which  becomes  absolute 
upon  the  granting  of  the  application. — Tin- 
dall  vs.  Rust,  Receiver,  38  Vr.  159. 

Where  a  license  for  the  sale  of  liquor  has 
been  revoked,  the  license  fee  cannot  be  re- 
covered back  so  long  as  the  order  of  revoca- 
tion remains  unreversed. — Toman  vs.  West- 
field,  41  Vr.  610. 

A  stipulation  that  the  order  of  revocation 
was  made  illegally  cannot  authorize  the 
court  to  entertain  a  suit  to  recover  the 
license  fee. — Ibid. 

6.  Place  of  Business. 

A  license  to  sell  liquors  by  less  measure 
than  one  quart  cannot  be  granted  for  a  place 
in  which  a  grocery  or  other  mercantile  busi- 
ness is  carried  on,  (Pamph.  L.,  1889,  p.  97, 
sec.  11).- — Peer  vs.  Excise  Commissioners, 
41  Vr.  496. 

7.  Transfer  of  Privilege. 

A  request  from  the  holder  of  a  saloon 
license  to  transfer  the  same  applies  only  to 
the  then  existing  license,  and  does  not  war- 
rant action  by  the  municipal  authorities 
transferring  a  license  subsequently  granted 
to  the  licensee  to  keep  a  saloon  at  the  same 
place. — Mydosh  vs.  Bayonne,  43  Vr.  439. 

8.  Grounds  of  Revocation. 

The  act  of  April  17,  1846,  examined  and 
held   not  to  Drohibit  sales    of    liquors    on 


Sunday.  The  act  of  1889  examined.  HELD, 
that  a  single  sale  of  intoxicating  liquor  on 
the  day  called  Sunday  would,  if  complained 
of  and  proved  be  good  cause  for  a  revocation 
of  the  license  granted.  A  license  is  not 
property,  but  a  mere  temporary  permit  to 
do  what  would  otherwise  be  illegal,  issued  in 
the  exercise  of  the  police  power. 

While  the  act  of  1846  does  not  prohibit  the 
sale  of  liquor  on  Sunday,  habitual  sale  of 
liquor  on  Sunday  makes  the  place  a  disor- 
derly house. — In  re  License  of  Sherman  C. 
Coss.     27  N.  J.  L.  J.  312. 


II.  ORDINANCES  RELATING  TO  AND 
CONVICTIONS  THEREUNDER. 

The  proprietor  of  a  licensed  saloon  was 
convicted  under  an  ordinance  that  forbade 
"keeping  open"  on  Sunday.     HELD, — 

1 .  That  this  ordinance  was  a  lawful  reg- 
ulation, under  the  city  charter. 

2.  That  its  meaning  was  that  the  pro- 
prietors of  public  houses  should  temporarily 
cease  entertaining  the  public. 

3.  That  the  testimony  described  a  saloon 
that  was  "keeping  open,"  and  justified  the 
conviction. — Richards  vs.  Bayonne,  32  Vr. 
496. 

Where  a  city  ordinance  forbade  the  sell- 
ing or  offering  for  sale  of  intoxicating  liquors 
on  Sunday,  under  a  penalty  therein  pre- 
scribed, and  the  complaint,  instead  of 
specifying,  as  it  ought,  a  single  offence, 
comprised  violations  of  the  ordinance  on 
every  Sunday  between  January  1st  and  July 
2d,  1900,  and  for  a  long  time  prior  thereto, 
such  complaint  should  be  dismissed  as  de- 
fective, vague  and  uncertain. — Summit  vs. 
Hahr,  37  Vr.  333. 

Under  the  fortieth  section  of  the  charter 
of  Hoboken  (Pamph.  L.,  1855,  p.  46;  Id. 
1859,  p.  654)  ordinances  to  regulate  the  sale 
of  intoxicating  drinks  may  lawfully  pre- 
scribe punishment  for  their  violation. — ■ 
Hoboken  vs.  Goodman,  39  Vr.  217. 

Where  the  sale  of  intoxicating  drinks  is 
made  dependent  upon  municipal  license  or 
regulation,  it  is  competent  to  ordain  that 
licenses  shall  be  granted  on  condition  of 
forfeiture  for  violation  of  the  regulative 
ordinance. — Ibid. 

An  ordinance  of  the  town  of  Phillipsburg, 
passed  by  the  common  council  under  due 
legislative  authority,  and  providing  that  no 
license  to  keep  a  beer  saloon  shall  be  granted 
by  the  common  council  unless  the  applica- 
tion therefor  shall  be  signed  by  a  majority 
of  householders,  being  heads  of  families, 
residing  within  a  prescribed  distance  from 
the  proposed  saloon,  is,  while  unrepealed, 
binding  upon  the  action  of  the  common 
council  itself,  so  that  it  imposes  a  condition 
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precedent,  without  compliance  with  which 
the  common  council  has  no  jurisdiction  to 
grant  such  a  license. — Bachman  vs.  Town  of 
Phillipsburg,  39  Vr.  552. 

Such  an  ordinance  is  analogous  to  statutes 
that  require  previous  consent  of  citizens  or 
property  owners;  the  signatures  required 
are,  in  effect,  votes  in  favor  of  the  proposed 
license.— Ibid. 

The  evidence  set  forth  in  the  record  of  con- 
viction in  this  cause  is  legally  incapable  of 
sustaining  the  conclusion  that  the  plaintiff 
in  error  sold  beer  or  offered  it  for  sale. — 
Atlantic  City  vs.  Thornhill,  39  Vr.  650. 


HI. 


CONSTITUTIONAL  RIGHT 
TO  SELL. 


The  sale  of  intoxicating  drinks  at  retail  is 
not  one  of  the  privileges  or  immunities  of 
citizenship  protected  by  the  United  States 
constitution  or  the  fourteenth  amendment 
thereto.  It  may  be  entirely  prohibited,  and 
its  regulation,  when  permitted,  is  at  the 
discretion  of  the  several  states. — Hoboken 
vs.  Goodman,  39  Vr.  217. 

It  is  a  valid  police  regulation  of  the  sale  of 
intoxicating  drinks  that  women  shall  not  be 
employed  in  connection  therewith.  Such  a 
regulation  is  not  a  denial  to  women  of  the 
equal  protection  of  the  laws  assured  by  said 
amendment. — Ibid. 

It  is  no  ground  of  objection  to  such  a 
regulation  that  the  licensing  of  women  as 
proprietors  of  places  where  intoxicating 
drinks  may  be  sold  is  not  also  forbidden,  or 
that  the  wife  of  a  licensed  male  proprietor 
is  allowed  to  sell  or  distribute  such  drinks. — 
Ibid. 

Traffic  in  intoxicating  drinks  may  be  re- 
stricted by  fair  police  regulation,  notwith- 
standing it  is  being  conducted  under  pre- 
vious license  of  the  municipal  authority 
imposing  the  restriction. — Hoboken  vs. 
Greiner,  39  Vr.  592. 

It  is  a  fair  police  regulation  to  prohibit  any 
keeper  of  a  house  of  public  entertainment, 
where  intoxicating  drinks  are  sold,  from 
permitting  the  assembling  of  females  there 
for  the  purpose  of  enticing  customers. — - 
Ibid. 


IV.  BISHOPS'  BILL. 

By  the  act  it  is  made  the  duty  of  the  court, 
excise  board  or  other  board  or  authority 
having  power  to  grant  licenses  to  require  the 
unobstructed  view  of  the  bar  or  business 
room  from  the  public  street  during  such 


hours  and  days  as  the  law  prohibits  the  sale 
of  such  liquors.  With  respect  to  other 
hours  and  days,  the  court,  excise  board  or 
other  board  or  authority  having  power  to 
grant  licenses  may  in  its  discretion  require 
such  unobstructed  view  from  the  public 
street. — Anon,  29  N.  J.  L.  J.  338. 

The  "Bishops'  Bill"  requires  all  places, 
except  certain  places  therein  expressly  ex- 
cepted, to  have  their  entire  business  or 
serving  room  open  to  full  view  from  the  in- 
terior. When  tin-  court,  excise  board,  or 
other  licensing  authority  in  any  municipality 
shall  so  require,  the  same  unobstructed  view 
of  the  bar  or  business  room  must  exist  from 
the  street. — Ibid. 


INVENTORY. 

See   Executions;    Executors  and   Ad- 
ministrators;   Orphans    Court. 


INVITATION. 

Cross  Reference.    Licensees. 

Implied  invitation  is  part  of  the  law 
of  negligence  by  which  an  obligation  to  use 
reasonable  care  arises  from  the  conduct  of 
the  parties ;  its  essence  is  that  the  defendant 
knew,  or  ought  to  have  known,  that  some- 
thing that  he  was  doing  or  permitting  to  be 
done  might  give  rise,  in  an  ordinarily  dis- 
cerning mind,  to  a  natural  belief  that  he 
intended  that  to  be  done  which  his  conduct 
had  led  the  plaintiff  to  believe  that  he  in- 
tended. It  is  not  enough  that  the  user 
believed  that  the  use  was  intended;  he 
must  bring  his  belief  home  to  the  owner  by 
pointing  to  some  act  or  conduct  of  his  that 
afforded  a  reasonable  basis  for  such  a  belief. 
— Furev  vs.  New  York  Central  and  Hudson 
River  Railroad  Co.,  38  Vr.  270. 

A  railroad  company  occupied  an  enclosed 
shed  upon  a  river  pier  in  which  it  loaded  and 
unloaded  its  freight  trains,  which,  for  this 
purpose,  were  broken  in  order  that  each  car 
should  stand  opposite  to  one  of  the  door- 
ways in  the  side  of  the  shed.  Through  one 
of  the  openings  between  two  of  the  cars  the 
plaintiff,  who  was  filling  a  contract  to  paint 
the  outside  of  the  shed,  attempted  to  pass 
and  was  caught  by  the  closing  of  the  train 
of  which  he  had  no  actual  notice,  although 
the  customary  signal  used  on  such  occasions 
was  given.  HELD,  that  no  invitation  to 
the  plaintiff  to  make  use  of  the  opening 
between  the  cars  as  a  passageway  was  im- 
plied, either  from  the  existence  of  the  open- 
ing, the  use  made  of  it  by  the  employes  of 
the  company,  or  from  the  fact  that  such  use 
had  been  made  of  it  by  the  plaintiff  and  his 
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Jails. — loint  Adventure. — Joint  Contractors. 


co-servants  without  molestation.  HELD 
also,  that  the  plaintiff  could  not  complain 
that  no  notice  other  than  the  customary 
signal  was  given  by  the  defendant  before 
closing  its  train. — Ibid. 

Where  the  owner  or  occupier  of  lands,  by 
express  invitation,  induces  a  person  to  make 
use  of  a  portion  of  the  premises  for  an  ex- 
pressed purpose,  his  liability  is  confined 
within  the  limits  of  the  invitation  and  does 
not  extend  to  injuries  received  by  the  person 
invited  while  using  the  premises  for  a  pur- 
pose not  expressed  and  not  authorized  by 
the  invitation. — Ryerson  vs.  Bathgate,  38 
Vr.  337. 


The  fact  that  building  materials  lying  in 
the  street  may  be  so  arranged  as  to  be  at- 
tractive to  children  as  a  place  for  play,  or  as 
a  resting  place  during  or  after  play,  does  not 
impose  upon  the  land  owner  or  his  agent  a 
duty  to  so  arrange  and  maintain  the  ma- 
terials as  to  render  them  safe  for  such  uses. 
In  such  cases  attraction  or  temptation  is 
not  legally  equivalent  to  invitation. — Fried- 
man vs.  Snare  &  Triest  Co.,  42  Vr.  605. 


IRREPARABLE  INJURY. 

See  Equitable  Remedies;  Injunctions. 


JAILS. 

By  the  constitution  of  this  state  the  cus- 
todianship of  the  common  jails  of  the  sev- 
eral counties  of  the  state  is  vested  in  the 
sheriffs  of  those  counties;  and  such  custo- 
dianship cannot  be  transferred  by  the  leg- 
islature to  other  officers  to  be  selected  by  it. 
— Virtue  vs.  Freeholders  of  Essex,  38  Vr. 
139. 

The  penitentiary  of  Essex  county  is  not 
a  common  jail  of  the  county,  but  a  statu- 
tory "workhouse,"  and  the  power  to  select 
its  custodian  rests  with  the  legislature. — 
Ibid. 


JOINDER  OF  ACTIONS. 

See  Actions. 


JOINT  ADVENTURES. 

Cross  Reference.  Partnership. 

Complainant  sold  defendant  the  exclu- 
sive right  to  manufacture  and  sell  certain 
inventions,  the  agreement  providing  that 
defendant  should  furnish  capital  and  ma- 
chinery for  the  enterprise,  and  pay  com- 
plainant half  the  profits  after  deducting  a 
reasonable  rental  for  the  factory.  Defend- 
ant also  agreed  to  keep  books  of  account, 
open  to  complainant's  inspection,  and  to 
render  accounts  periodically.  Defendant 
was  given  power  to  manage  the  business. 
HELD,  that  this  was  an  agreement  of  joint 
adventure,  and  not  of  partnership. — War- 
wick vs.  Stockton,  10  Dick.  61. 


JOINT  CONTRACTORS. 

Cross  References.  Contracts;  Independ= 
ent  Contractors;  Joint  Adventures; 
Partnership. 

In  an  action  on  contract  against  several 
persons,  it  must  appear  on  the  face  of  the 
declaration  that  each  defendant  is  bound 
by  the  entire  contract  set  forth;  that  the 
entire  contract  counted  upon  is  a  joint  con- 
tract, Newman  vs.  Fowler,  8  Vr.  89,  dis- 
tinguished.— Board  of  Education  vs.  How- 
ard, 36  Vr.  75. 

When  an  action  is  brought  in  the  name 
of  one  of  several  joint  contractors,  and  no 
notice  is  given  of  the  non-joinder,  the  de- 
fendant cannot  at  the  trial  question  the 
right  of  the  plaintiff  to  sue  alone,  but  he 
may  insist  the  contract  was  joint,  and  make 
any  defence  under  it  that  could  be  made 
if  all  the  contractors  had  been  joint  plain- 
tiffs.— Stone  vs.  West  Jersey  Ice  Manufac- 
turing Co.,  36  Vr.  20. 

The  order  of  the  judge  to  amend  was 
irregular,  but  immaterial.  The  contract 
was  in  writing,  made  with  Stone  individ- 
ually. Bagley  was  not  a  partner,  and  the 
suit  very  properly  proceeded  in  Stone's 
name  alone.  Leave  to  amend  not  having 
been  followed  up,  and  the  case  tried  through- 
out with  Stone  the  only  plaintiff,  the  ex- 
ception taken  is  of  no  avail. — Ibid. 


JOINT  DEBTORS. 

See  Joint  Contractors;  Obligations; 
Partnership. 
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JUDGMENTS,  I. 

Conclusiveness  of. 


JOINT  STOCK  ASSOCIATIONS. 

See  Associations. 


JOINT  STOCK  COMPANIES. 

See  Associations;  Corporations. 


JUDGES. 

Cross  References.  Courts;  District 
Courts;  Jurisdiction;  Justices  Court; 
Pleading  and  Practice;  Trial. 

Upon  the  recusation  of  a  judge  the  party 
interposing  the  challenge  must,  unless  the 
facts  upon  which  the  alleged  disqualifica- 
tion depends  arc  admitted,  lay  before  the 
court  proof  of  their  truth;  and  the  judge 
himself,  if  sitting  alone,  must  decide  as  to 
the  sufficiency  of  such  proofs. — State  vs.  De 
Maio,  41  Vr.  220. 


JUDGMENTS. 

CONCLUSIVENESS  OF. 

1.  Non=suit. 

2.  Supreme  Court  Reversing 
Circuit. 

3.  Decree  in  Equity. 

4.  By  Default. 

5.  Res  Adjudicata  as^Estoppel. 


CONFESSION 
WARRANT. 


ON     BOND    AND 


Nature  of  Debt  as  Affected 
by  Statute. 

Destruction  of  Instrument 
Securing  Debt. 

By  Husband  and  Wife. 

By  Married  Woman. 

Affidavit  of  Obligee. 


6.  Warrant  of  Attorney  in  Note. 

III.  INDIVISIBILITY  OF. 

IV.  AGAINST  HEIRS    AND 
DEVISEES. 


V.  FOREIGN  JUDGMENTS. 

VI.  POSTEA. 

VII.  ON  SPECIAL  VERDICT. 

VIII.  AS  EVIDENCE    IN    ANOTHER 
TRIBUNAL. 

IX.  OPENING  AND  SETTING 
ASIDE. 

1.  Necessity  of  Proof  of  Merits. 

2.  In  Ejectment. 

3.  By  Confession. 

4.  Supreme  Court  Judgment. 

5.  Vacating  of  Docketed  Judg= 
ment  by  Common  Pleas. 

6.  Mistake  of  Counsel. 

7.  Illegal  Non=suit. 

8.  For  Fraud. 

9.  Refusal  as  Ground  for  Error. 

X.  COLLATERAL  ATTACK. 

XI.  JURISDICTION  OF  COURT. 

1.  Presumption  of. 

2.  Equitable  Control  Over  Judg= 
ments. 

XII.  LIEN  AND  PRIORITY  OF. 

XIII.  ASSIGNMENT. 

XIV.  RELEASE  BY  BANKRUPTCY. 
XV.  REVIEW  OF. 

XVI.  ENTRY. 

Cross  References.  Attachment;  Courts; 
Discovery;  District  Courts;  Eject = 
ment;  Executions;  Injunctions;  Jur= 
isdiction;  Justices  Court;  Mechanics 
Liens;  Pleading  and  Practice;  Re= 
plevin. 


I.  CONCLUSIVENESS  OF. 

1.  Non=suit. 

Judgment  of  non-suit  ends  only  the  suit 
in  which  it  is  entered.  In  this  state  it  has 
always  been  held  that  a  second  suit  will  lie 
for  the  same  cause  of  action. — Beckett  vs. 
Stone,  31  Vr.  23. 


JUDGMENTS,  I,  II. 


Conclusiveness  of. — Confession  on  Bond  and  Warrant. 


2.  Supreme   Court   Reversing   Circuit. 

A  judgment  of  the  supreme  court,  re- 
versing a  judgment  of  the  circuit  and  re- 
mitting the  record  for  further  proceedings 
according  to  law,  is  final  so  far  as  to  render 
it  subject  to  review  by  writ  of  error  in  this 
court.— Lee  vs.  Heath,  32  Vr.  250. 

3.  Decree  in  Equity. 

In  a  declaration  founded  upon  a  cove- 
nant in  a  mortgage  to  pay  the  debt  secured 
by  the  mortgage,  it  was  averred  that  on  a 
"bill  filed  for  the  foreclosure  of  the  mort- 
gage," a  court  in  a  sister  state  had  decreed 
that  the  debt  was  due  from  the  defendant 
to  the  plaintiff,  and  that  the  equity  of 
redemption  should  be  barred.  The  de- 
fendant having  pleaded  certain  defences  to 
the  alleged  covenant.  HELD,  that  the 
decree  was  not  so  clearly  an  estoppel  as  to 
render  the  defendants's  pleading  a  sham. — 
Taylor  vs.  Hutchinson,  32  Vr.  440. 

4.  By  Default. 

If  judgment  by  default  for  want  of  a  plea 
be  recorded  and  signed,  it  will  stand  until 
reversed  or  set  aside,  and,  although  pre- 
mature, will  preclude  a  plea  in  the  action. 
— Hoey  vs.  Aspell  &  Co.,  33  Vr.  200. 

If  such  a  judgment  be  vacated,  on  the 
plaintiff's  motion,  as  improvident,  a  new 
judgment  cannot  lawfully  be  entered  until 
the  defendant  shall  have  been  ruled  to 
plead  and  shall  have  made  default. — Ibid. 


5.  Res  Adjudicata  as  Estoppel. 

A  plea  of  a  former  judgment  only  works 
an  estoppel  as  to  those  matters  capable  of 
being  controverted  between  the  parties  at 
the  time  of  the  proceedings  in  the  former 
action. — Mershon  vs.  Williams,  34  Vr.  398. 

A  matter  is  not  to  be  regarded  res  ad- 
judicata, unless  there  be  identity  of  the 
thing  sued  for,  of  the  cause  of  action,  of 
the  persons  and  parties,  the  quality  of  the 
persons  for  and  against  whom  the  claim  is 
made,  and  the  judgment  in  the  former 
action  be  so  in  point  as  to  control  the  issue 
in  the  pending  one. — Ibid. 

The  former  judgment  of  this  court  that 
certain  property  was  used  for  railroad  pur- 
poses and  was  taxable  as  such  by  the  state 
board  of  assessors  for  the  taxes  assessed  for 
the  year  1896,  coupled  with  undisputed  tes- 
timony in  the  present  case  that  there  has 
since  been  no  change  in  the  railroad  use  of 
such  property,  is,  under  the  doctrine  of 
res  judicata,  conclusive  upon  the  parties 
with  respect  to  the  taxes  levied  for  the 
years  1897  to  1902,  inclusive,  upon  the 
same  property. — New  Jersey  Junction  Rail- 
road Co.  vs.  Jersey  City,  41  Vr.  104. 


Quaere.  Whether  a  party  to  such  former 
judgment  may  show  that  the  issue  then 
litigated  was  the  existence  of  a  present  in- 
tention to  use  the  property  for  railroad 
purposes  in  the  immediate  future,  and  not 
the  actual  user  thereof? — Ibid. 

In  a  proceeding  by  a  wife  for  appointment 
as  her  husband's  administratrix,  under  a 
statute  providing  that  administration  shall 
be  committed  to  the  widow  or  next  of  kin,  the 
issue  whether  her  release  of  her  interest  in 
the  estate  was  procured  by  fraud  was,  if 
at  all,  only  incidentally  cognizable,  and  its 
decision  thereon  was  therefore  not  res  judi- 
cata.— Mullaney  vs.  Mullaney,  20  Dick.  384. 

Complainants  sued  one  of  their  customers 
in  New  York  for  a  balance  alleged  to  be 
due  on  account  for  the  purchase  and  sale 
of  stock  as  brokers.  The  customer  appeared 
and  answered,  but  did  not  specially  set  up 
that  the  claim  was  based  on  a  gaming  trans- 
action. Complainants  obtained  judgment, 
and  sued  on  it  in  New  Jersey;  again  ob- 
tained judgment,  and  filed  their  bill  in 
equity  to  set  aside  conveyances  of  the  debt- 
or's property,  alleged  to  have  been  fraudu- 
lent as  against  them.  HELD,  that  in  the 
absence  of  proof  of  the  laws  of  New  York 
the  presumption  is  that  the  common  law 
rule,  making  a  judgment  conclusive  be- 
tween the  parties,  prevails  in  New  York,  so 
that  the  defence  of  a  gaming  transaction 
was  not  open  to  the  debtor.- — Thompson  vs. 
Williamson,  1  Rob.  212. 

On  the  same  presumption,  the  New  Jer- 
sey judgment  is  conclusive  between  the 
parties,  and  the  defence  of  a  gaming  trans- 
action was  not  open  to  the  debtor. — Ibid. 

Grantees  of  a  judgment  debtor,  not  par- 
ties to  the  action  in  which  the  judgment  is 
rendered,  are  not  concluded  by  a  judgment 
against  their  grantor  from  setting  up  the 
defence  that  the  recovery  was  based  on  a 
gaming  transaction.- — Ibid. 

In  such  action  a  judgment  obtained 
against  the  corporation  of  which  defendant 
was  director  is  not  conclusive  against  the 
defendant  as  to  the  debt  sued  on  where  it 
was  obtained  in  another  jurisdiction  and  the 
only  plea  interposed  by  the  corporation  was 
one  challenging  the  jurisdiction  of  the  court. 
— Audenried  vs.  East  Coast  Milling  Co.,  2 
Rob.  450. 


II.  CONFESSION  ON  BOND  AND 
WARRANT. 

1 .  Nature  of  Debt  as  Affected  by 
Statute. 

A  judgment  on  bond  and  warrant  of 
attorney,  entered  for  the  amount  of  the 
penalty,  in  accordance  with  the  act  con- 
cerning  obligations    (Gen.   Stat.,    p.    2336, 
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sec.  5),  and  in  pursuance  of  the  express 
direction  of  the  warrant,  is  not  illegal,  al- 
though a  part  of  the  real  debt  had  been 
collected  by  foreclosure  of  a  mortgage  given 
for  the  same  debt  and  the  case  was  thus 
brought  within  the  scope  of  the  act  of  March 
12th,  1880,  (Gen.  Stat.,  p.  2111).— Earl  vs. 
Jenkins,  42  Vr.  416. 

The  protection  accorded  to  a  debtor  who 
has  given  a  bond  and  mortgage  for  the 
same  debt  (Gen.  Stat.,  p.  2112,  sec.  47), 
extends  to  a  subsequent  bond  given  for 
the  identical  debt  and  is  not  waived  by 
giving  with  such  bond  a  warrant  to  confess 
judgment.  A  judgment  entered  upon  such 
bond  before  the  foreclosure  of  the  mort- 
gage will  be  set  aside. — Van  Aken  vs.  Tice, 
31  Vr.  377. 

The  protection  of  the  statute  may  be 
waived  by  the  obligor,  but  the  giving  of  a 
warrant  to  confess  judgment  upon  any  in- 
strument securing  the  identical  debt  is  not, 
per  se,  a  waiver;  it  is  merely  an  element  in 
an  issue  of  fact. — Ibid. 

The  time  of  the  "giving"  of  the  securities 
for  the  same  debt  is  the  test  made  by  the 
statute,  not  the  time  of  bringing  suit  or  of 
obtaining  judgment  thereon,  and  the  char- 
acter thus  acquired  cannot  be  disturbed  by 
the  sole  act  of  the  creditor;  only  an  act 
imputable  in  law  to  the  obligor  can  have 
that  effect. — Ibid. 

A  mortgage  on  lands  was  given  to  secure 
a  bond  and  warrant  of  attorney  to  confess 
judgment.  The  mortgagor  afterwards  con- 
veyed the  mortgaged  premises  to  a  third 
person  with  an  agreement  that  the  grantee 
should  sell  the  premises  clear  of  the  lien  of 
the  mortgage,  and  apply  the  proceeds  to 
the  payment  of  the  amount  due  on  the 
bond  and  warrant  so  far  as  they  would 
extend.  HELD,  that  after  such  sale  by 
the  grantee  and  the  application  of  the  pro- 
ceeds of  sale  in  accordance  with  said  agree- 
ment the  mortgagor  could  lawfully  enter 
judgment  upon  the  bond  and  warrant,  and 
that  the  forty-seventh  section  of  the  act 
concerning  proceedings  on  bonds  and  mort- 
gages (Gen.  Stat.,  p.  2112)  does  not  apply. 
— Franklin  Building  Association  vs.  Rich- 
man,  36  Vr.  526. 

2.  Destruction  of  Instrument  Securing 
Debt. 

A  creditor  took  a  bond  and  warrant  to 
confess  judgment  for  the  same  debt  for 
which  he  at  the  time  held  his  debtor's  bond 
and  mortgage.  He  then  tore  the  seals  off 
the  latter  instrument  for  the  purpose  of 
cancelling  it,  and  caused  judgment  to  be 
entered  by  virtue  of  the  warrant  of  attor- 
ney. HELD,  that  the  judgment  was  illegal 
and  must  be  set  aside. — Van  Aken  vs.  Tice, 
31  Vr.  377. 


3.  By  Husband  and  Wife. 

A  bond  and  warrant  of  attorney,  given  by 
a  husband  and  wife  jointly,  to  secure  the 
payment  of  a  debt  of  the  husband,  is  void 
as  to  the  wife,  and  judgment  thereon  should 
be  entered  up  against  the  husband  alone. — 
Seigman  vs.  Streeter,  35  Vr.  169. 

4.  By  Married  Woman. 

A  married  woman  may  make  a  warrant 
of  attorney  to  confess  judgment  if  she  may 
make  the  contract  to  which  it  is  attached. 
— Crosby  vs.  Washburn,  37  Vr.  494. 

5.  Affidavit  of  Obligee. 

In  proceedings  to  enter  judgment  by  con- 
fession upon  bond  and  warrant  of  attorney, 
under  the  statute,  an  affidavit  of  the  obligee, 
setting  forth,  as  the  true  consideration  of 
the  bond,  a  promissory  note  of  a  given  date 
and  amount  made  by  the  obligor  to  the 
obligee,  without  other  reference  to  the  con- 
sideration of  the  bond  or  note,  will  not  sup- 
port such  judgment,  and  the  same  will  be 
held  void  as  against  a  purchaser  in  good 
faith  of  the  defendant's  lands  upon  which 
the  judgment  is  an  apparent  lien. — Keyes 
vs.  Smith,  38  Vr.  190. 

A  judgment  by  confession  will  be  set 
aside  if  the  affidavit  does  not,  as  required 
by  the  statute,  state  the  true  consideration 
of  the  bond. — Kleeman  vs.  Baltz  Brewing 
Co.,  41  Vr.  202. 

6.  Warrant  of  Attorney  in  Note. 

Under  the  "Act  directing  the  mode  of 
entering  judgments  on  bonds  with  warrants 
of  attorney  to  confess  judgments"  (Gen. 
Stat.,  p.  172),  a  warrant  of  attorney  for 
confessing  judgment  that  is  included  in  the 
body  of  a  promissory  note  is  not  void.  The 
act  is  limited  by  its  title  so  as  merely  to 
prohibit  the  use  of  such  a  warrant  of  attor- 
ney in  the  entry  of  a  judgment  in  the  courts 
of  this  state. — Shelmerdme  vs.  Lippincott, 
40  Vr.  82. 


III.  INDIVISIBILITY  OF. 

A  joint  judgment  against  two  defendants 
is  an  entirety — indivisible — and  on  a  writ 
of  error  sued  out  by  one  of  the  defendants 
must  be  reversed  in  toto  when  error  is 
shown. — Paterson  vs.  Somerset  and  Middle- 
sex Traction  Co.,  42  Vr.  296. 


IV.  AGAINST  HEIRS  AND  DEVISEES. 

The  plaintiff  in  such  action,  in  the  ab- 
senoe  of  any  alienation  of  the  lands  by  the 
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heirs  or  devisees,  is  entitled  to  a  speciali 
judgment  against  such  heirs  and  de-| 
visees  for  the  amount  of  the  indebtedness 
to  be  levied  on  the  lands  of  which  the  an- 
cestor or  devisor  died  seized,  without  re- 
gard to  the  value  of  such  lands. — Lime  and 
Cement  Manufacturing  Co.  vs.  Harrington, 
33  Vr.  632. 

Where  an  executrix  is  also  a  devisee,  and 
a  judgment  is  recovered  against  her  as  ex- 
ecutrix, eo  nomine,  upon  a  claim  against  the 
decedent's  estate,  the  judgment  is  no  lien 
either  upon  the  estate  of  the  decedent  or 
upon  the  estate  which  came  to  the  defend- 
ant not  as  executrix  but  as  devisee  of  the 
lands  of  the  testator. — Mott  vs.  Newark 
German  Hospital,  10  Dick.  722. 

The  judgment  creditor  of  the  heir  can, 
under  his  judgment,  levy  an  execution  on 
all  that  belonged  to  his  debtor,  but  he  can 
take  nothing  more.  He  simply  represents 
the  debtor  and  takes  the  property  as  the 
debtor  held  it. — Lippincott  vs.  Smith,  3 
Rob.  243.     See  Id.  787. 

Clement  vs.  Kaighn,  15  N.  J.  Eq.  (2  Mc- 
Cart.)  47  distinguished. — Ibid. 

The  creditor  of  the  heir  cannot,  by  entry 
of  judgment  and  levy  against  the  heir,  ac- 
quire a  right  to  payment  from  the  ancestor's 
lands  in  priority  to  the  debts  owing  by  the 
ancestor,  subject  to  which  the  defendant 
heir  took  his  estate. — Ibid. 

The  lands  of  a  deceased  debtor  descend 
to  his  heirs  at  law  bound  for  the  payment 
of  the  ancestor's  debts.  The  heir  receives 
by  descent  the  estate  whereof  the  ancestor 
dies  seized  subject  to  all  its  liens  and  charges. 
—Ibid. 

By  force  of  the  ninth  section  of  "An  act 
relative  to  sales  of  land  under  a  public 
statute,  or  by  virtue  of  any  judicial  pro- 
ceedings" (3  Gen.  Stat.,  p.  2981),  a  judg- 
ment recovered  against  the  heirs,  upon 
which  execution  has  been  issued  and  a  levy 
made  thereunder,  becomes  a  lien  upon  lands 
descended,  and  upon  which  the  levy  has 
been  made,  prior  to  that  of  a  judgment  re- 
covered against  the  ancestor  upon  which 
execution  has  been  issued  but  under  which 
no  levy  has  been  made;  and  the  holder  of 
the  junior  judgment  is  entitled  to  priority 
of  payment  out  of  the  proceeds  of  sale  of 
such  lands,  whether  the  sale  be  made  under 
an  execution  at  law  or  by  virtue  of  a  decree 
in  chancery. — Lippincott  vs.  Smith,  3  Rob. 
787. 


Clement  vs.  Kaighn,  15  X.  J.  Eq.  (2  Mc- 
Cart)  47,  followed.— Ibid. 

Bogert  vs.  Lydecker.  45  X.  J.  Law  (16 
Vr.)  31.5,  approved. — Ibid. 


V.  FOREIGN  JUDGMENTS. 

In  a  suit  upon  the  record  of  a  foreign 
judgment,  the  lack  of  jurisdiction  must  be 
presented  to  the  court  by  the  defendant. — 
Chemical  National  Bank  vs.  Kellogg,  42  Vr. 
126. 

A  state  of  demand  which  alleges  the  re- 
covery of  a  judgment  upon  personal  ser- 
vice and  defendant's  appearance  before  the 
appellate  division,  second  department  of 
the  supreme  court  of  the  state  of  New  York, 
held  in  and  for  the  county  of  New  York, 
on  costs  and  disbursements  of  an  appeal 
from  a  judgment  recovered  below,  is  suffi- 
cient.— Ibid. 

Suits  upon  judgments  of  a  sister  state  are 
governed  by  the  lex  fori,  and  not  by  the  lex 
loci  contractus,  in  all  proceedings  touching 
the  remedy  to  recover  thereon. — Little  vs. 
McVey,  23  N.  J.  L.  J.  236. 

The  judgment  of  a  sister  state  is  not  a 
foreign  judgment;  it  will  have  the  same 
faith  and  credit  here  as  in  the  state  where 
rendered.  It  is  not  to  be  treated  as  a 
simple  contract  debt,  but  as  a  debt  of  record 
and  a  verity. — Ibid. 

There  is  no  statute  of  limitations  applica- 
ble to  suits  on  judgments  of  sister  states. 
It  is,  however,  within  legislative  authority 
to  provide  that  such  suits  must  be  brought 
within  a  specified  period. — Ibid. 

Twenty  years  raises  a  presumption  of 
payment,  but  not  by  virtue  of  the  statute. 
Proof  of  this  fact  may  be  put  in  under  a 
plea  of  payment. — Ibid. 

Quaere.  Will  the  courts  of  this  state 
sustain  a  suit  upon  a  judgment  of  a  sister 
state  in  any  case  in  which  a  suit  could  not 
be  prosecuted  upon  a  judgment  recovered 
here,  viz:  "within  twenty  years  next  after 
the  date  of  said  judgment  and  not  after," 
as  provided  by  our  statute? — Ibid. 

A  plea  to  a  suit  on  a  judgment  of  a  sister 
state  that  the  cause  of  action  did  not  arise 
within  six  years  is  bad,  and  it  will  be  stricken 
out  on  notice  under  the  statute. — Ibid. 

Facts  examined  and  defendant  discharged 
inasmuch  as  the  cause  of  action  is  merged 
in  the  New  York  judgment  and  that  suit 
can  only  be  commenced  here  on  that  judg- 
ment, and  hence  that  fraud  in  the  inception 
of  the  contract  cannot  be  alleged  as  a  ground 
for  arrest  in  an  action  on  that  judgment. — 
Peddie  vs.  Ball,  26  N.  J.  L.  J.  21. 


VI.  POSTEA. 

On  motion  for  judgment,  the  postea  is 
conclusive  as  to  the  verdict  rendered. — 
Carpenter  vs.  Dickson,  31jVr.  375. 
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Where,  upon  the  matters  disclosed  at  the 
trial,  there  is  no  uncertainty  in  a  verdict 
as  rendered,  it  is  the  duty  of  the  trial  judge 
to  certify  in  the  postea  the  legal  effect  and 
not  the  mere  form  of  the  verdict. — Ibid. 

On  a  trial  of  a  supreme  court  issue  at  cir- 
cuit before  the  justice  holding  the  circuit, 
upon  agreed  facts,  and  without  a  jury,  being 
waived  by  consent,  the  finding  of  the  jus- 
tice upon  the  agreed  facts  takes  the  place 
of  the  verdict  of  the  jury  and  judgment  was 
rightly  entered  on  the  postea. — French,  Re- 
ceiver vs.  Higgins,  37  Vr.  128. 


VII.  ON  SPECIAL  VERDICT. 

In  determining  what  judgment  shall  be 
entered  upon  a  special  verdict,  nothing  can 
be  looked  at  by  the  court,  except  the  plead- 
ings and  the  postea. — Seabright  vs.  Central 
Railroad  Co.,  43  Vr.  8.     See  64  At.  131. 


VIII.  AS    EVIDENCE    IN    ANOTHER 
TRIBUNAL. 

While  the  verdict  or  rule  for  judgment 
entered  in  the  minutes  of  the  common  pleas, 
until  the  judgment  record  is  made  up,  can 
only  be  evidence  of  the  judgment  when 
offered  as  such  in  a  suit  in  the  same  court 
where  it  is  entered,  it  may  by  consent  of 
the  parties  be  lawfully  admitted  in  evidence 
in  another  court,  (Gen.  Stat.,  p.  1841,  sec. 
4;  Id.,  p.  2564,  sees.  192,  194).  When 
offered  in  such  other  court,  failure  to  object 
is  equivalent  to  consent.  Such  objection 
if  not  made  at  the  trial  will  on  review  be 
regarded  as  waived. — Rosenberg  vs.  Stover, 
38  Vr.  506. 

The  statutory  provision  relating  to  the 
effect  to  be  given  to  a  rule  for  judgment, 
pending  the  actual  entry  of  the  judgment 
in  the  records,  is  limited  to  the  court  in 
which  the  judgment  is  obtained.  In  all 
other  courts  the  rule  for  judgment  has  no 
other  force  and  effect  than  that  attributed 
to  it  by  the  common  law. — Stein  vs. 
Goodenough,  40  Vr.  635. 


IX.  OPENING  AND  SETTING  ASIDE. 

1 .  Necessity  of  Proof  of  Merits. 

The  provisions  of  section  147  of  the  Prac- 
tice act  which  authorize  the  opening  of  a 
judgment  by  default  by  a  single  judge  upon 
satisfactory  proof  that  the  defendant  has  a 
legal  defence  to  the  action,  are  not  repealed 
or  modified  by  the  act  of  May  5th,   18S9 


(Gen.  Stat.,  p.  2590),  so  as  to  forbid  the 
npening  of  such  a  judgment,  although  en- 
tered for  want  of  an  affidavit  of  merits,  if 
there  is  satisfactory  proof  of  a  real  defence. 
— Shawger  vs.  Granard,  35  Vr.  219. 

When  the  record  of  a  judgment  entered 
by  default  shows  that  the  summons  had 
endorsed  upon  it  an  acknowledgment  of 
due  and  legal  service  for  the  defendant 
named  therein,  signed  by  one  of  the  attor- 
neys of  this  court  as  attorney,  the  court,  in 
the  absence  of  some  showing  to  the  con- 
trary, will  presume  such  acknowledgment 
to  have  been  duly  authorized.  If  the  de- 
fendant desires  to  question  the  authority, 
he  must  do  so  by  the  presentation  of  affirm- 
ative evidence,  and  until  he  does,  the  ac- 
knowledgment will  be  held  to  be  valid. — 
Purcell  vs.  Bennett,  39  Vr.  519. 

Where  a  plea  was  prepared  and  verified 
and  duly  mailed  to  the  clerk  of  the  supreme 
court,  in  time  for  filing  within  the  time 
limited  by  law,  and  was  undoubtedly  lost 
in  the  mails,  and  the  plaintiff  entered  a 
judgment  by  default,  and  it  appearing  that 
defendants  had  a  defence  which  should  be 
passed  on  by  a  jury,  the  judgment  will  be 
opened  to  let  defendants  in  to  plead,  the 
lien  of  the  judgment  to  remain  as  security 
for  the  satisfaction  of  any  judgment  plain- 
tiff may  recover. — Boyd  vs.  Williams,  41 
Vr.  185. 

Where  one  of  the  defendants  in  an  action 
for  libel  employed  counsel  who  did  not  file 
a  plea,  but  chose  to  go  before  a  sheriff's 
jury  in  the  endeavor  to  keep  the  damages 
from  being  excessive,  and  it  not  appearing 
that  his  course  was  not  a  wise  one,  it  being 
apparent  defendant  could  not  justify,  the 
judgment  will  not  be  opened  to  let  defend- 
ant in  to  plead. — Barlow  vs.  Burns,  41  Vr. 
631. 

Where  the  other  defendant  did  not  em- 
ploy counsel,  it  being  shown  that  her 
mother  undertook  to  attend  to  it  all  for  her, 
and  it  may  be  injustice  to  deny  her  a  de- 
fence, a  rule  to  show  cause  why  the  judg- 
ment should  not  be  opened  that  she  may 
file  a  plea  will  be  granted. — Ibid. 

Facts  appearing  showing  that  they  are 
a  defence  to  an  action  if  defendant  can 
prove  them,  a  judgment  entered  by  default 
on  the  failure  of  defendant  to  file  an  affida- 
vit of  merits  will  be  opened,  and  permission 
given  defendant  to  plead. — Campbell,  Re- 
ceiver vs.  Ramsay,  24  N.  J.  L.  J.  590. 

2.  In  Ejectment. 

It  is  entirely  within  the  legal  discretion 
of  the  court,  under  all  the  circumstances  of 
a  given  case,  to  direct  judgment  in  eject- 
ment to  be  opened,  and  the  defendant  al- 
lowed to  plead  to  the  action. — Mevers  vs. 
Conover.   36  Vr.  187. 
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3.  By  Confession.  i 

A  confessed  judgment  against  a  married 
woman  will,  upon  proper  proofs,  be  opened 
to  admit  of  an  application  for  a  feigned 
issue  to  settle  the  question  of  her  ability 
to  make  the  contract  upon  which  the  judg- 
ment was  confessed,  and  the  question  of 
usury  may  be  litigated  upon  such  issue. — 
Crosby  vs.  Washburn,  37  Vr.  494. 

Where  the  purchaser  of  lands  claims  to 
be  a  corporation,  and  as  such  it  has  been 
organized  in  good  faith,  under  appropriate 
laws,  and  is  in  the  exercise  of  its  franchise, 
but,  by  reason  of  some  defect  in  the  proceed- 
ings to  incorporate,  is  a  de  facto  corpora- 
tion only,  this  condition  will  be  no  bar  to 
an  application  to  set  aside  such  void  judg- 
ment, and  the  plaintiff  therein  will  not  be 
heard  in  defence  of  such  action  to  question 
the  validity  of  such  corporation. — Keyes  vs. 
Smith,  38  Vr.  190. 

A  judgment  entered  by  confession,  and 
which  was  made  up  in  part  of  the  amount 
of  a  note  on  which  the  plaintiff  was  at  the 
time  only  contingently  liable  as  endorser, 
is  invalid,  to  that  extent,  as  against  other 
creditors  subsequently  obtaining  judgments, 
though  the  note  was  afterwards  actually 
paid  by  the  plaintiff;  and,  where  the  judg- 
ment was  collusively  entered  for  the  pur- 
pose of  hindering  and  delaying  other  cred- 
itors, it  will  be  wholly  set  aside. — Bates  vs. 
Norton,  10  Dick.  251. 


4.  Supreme  Court  Judgment. 

A  motion  made  in  the  supreme  court  to 
open  one  of  its  judgments  regularly  entered 
by  default  is  addressed  to  the  discretion  of 
the  court,  and  its  determination  thereon 
cannot  be  reviewed  by  writ  of  error. — 
Smith  vs.  Livesey,  38  Vr.  269. 

The  supplement  to  the  Practice  act,  ap- 
proved March  28th,  1895  (Gen.  Stat.,  p. 
2596),  is  incapable  of  impairing  the  discre- 
tionary nature  of  the  power,  so  as  to  make 
a  refusal  to  open  the  judgment  subject  to 
review  on  error. — Ibid. 


5.  Vacating  of  Docketed  Judgment  by 
Common  Pleas. 

A  court  of  common  pleas  has  power,  sub- 
ject to  review  by  this  court  on  certiorari, 
to  vacate  the  docketing  of  any  judgment 
therein. — McLaughlin  vs.  Cross,  39  Vr.  599. 

The  act  of  March  22d,  1901  (Pamph.  L., 
p.  365),  so  far  as  it  attempts  to  validate 
defective  docketing  of  judgments  in  the 
courts  of  common  pleas,  is  ineffectual  as 
against  the  vested  rights  of  others  than  the 
judgment  debtor. — -Ibid. 


6.  Mistake  of  Counsel. 

Where  from  neglect,  fault,  error  or  mis- 
take the  attorney  of  a  defendant  has  failed 
to  file  a  plea  and  by  reason  thereof  judg- 
ment by  default  has  been  entered  against 
him,  and  injury  or  wrong  has  resulted  to 
him  therefrom,  the  judgment  will  be  opened, 
(Gen.  Stat.,  p.  2596,  paragraph  364). — Lenz 
vs.  Rowe,  37  Vr.  131. 

Defendant's  counsel,  in  his  cross  exam- 
ination of  witnesses,  by  his  questions  re- 
ferred to  the  defence  to  be  offered,  but  de- 
fendant's claims  were  not  admitted,  and 
credits  claimed  were  not  produced  in  the 
way  of  evidence.  After  plaintiff's  case 
closed,  the  case  was  put  off  a  number  of 
times  at  the  request  of  defendant's  counsel, 
and  on  the  last  day  fixed  defendant's  coun- 
sel telegraphed  his  client  not  to  attend,  so 
that  he  did  not  do  so  and  the  case  was 
closed  without  the  defence  being  consid- 
ered. HELD,  that  the  defendant  was  mis- 
led by  his  counsel,  the  judgment  should  be 
opened  and  defendant  given  an  opportunity 
to  put  in  his  defence. — Barton  vs.  Herker, 
40  Vr.  603. 

Where,  through  the  negligence  or  mistake 
of  an  attorney,  a  judgment  is  entered  by 
default,  it  will  be  opened  and  permission 
given  said  defendant  to  plead,  provided  he 
show  that  he  has  a  defence  that,  if  success- 
ful, would,  in  whole  or  in  part,  defeat  the 
action. — Lance  vs.  Fredericks,  21  N.  J.  L.  J. 
344. 

7.  Illegal  Non=suit. 

A  judgment  of  non-suit,  rendered  because 
the  plaintiff  did  not  appear  when  the  jury 
returned  into  court  to  deliver  their  verdict, 
is  illegal. — Rollins  vs.  Atlantic  City  Rail- 
road Co.,  41  Vr.  664. 


8.  For  Fraud. 

A  judgment  at  law  which  is  fraudulent 
as  against  certain  of  the  creditors  of  an 
insolvent  corporation,  but  valid  as  against 
others,  will  not  be  set  aside  by  the  court 
in  which  it  was  entered  at  the  instance  of 
the  receiver  of  such  corporation  by  reason 
of  the  fraud.  The  rights  of  these  creditors, 
as  against  whom  the  judgment  is  fraudu- 
lent, can  be  protected  in  the  distribution  of 
the  company's  assets  by  the  court  having 
control  of  that  matter. — Beebe  vs.  Beebe 
Co.,  35  Vr.  497. 

9.  Refusal  as  Ground  for  Error. 

The  supplement  to  the  Practice  act,  ap- 
proved March  28th,  1895  (Gen.  Stat.,  p. 
2596),  is  incapable  of  impairing  the  discre- 
tionary nature  of  the  power,  so  as  to  make 
a  refusal  to  open  the  judgment  subject  to 
review  on  error. — Smith  vs.  Livesev,  38  Vr. 
269. 


JUDGMENTS,  X,  XI. 


Collateral  Attack. — Jurisdiction  of  Court. 


A  motion  made  in  the  supreme  court  to 
open  one  of  its  judgments  regularly  entered 
by  default  is  addressed  to  the  discretion  of 
the  court,  and  ii  determination  thereon 
cannot  be  reviewed  by  writ  of  error. — Ibid. 


X.  COLLATERAL  ATTACK. 

A  judgment  in  personam  in  a  state  couri 
without  personal  service,  and  in  violation 
of  Const.  U.  S.,  amend.,  art.  14,  prohibiting 
the  deprivation  of  a  person  of  property  with- 
out due  process  of  law,  is  not  valid  within 
the  state,  and  may  be  collaterally  impeached 
in  an  action  brought  in  the  state  court  on 
such  judgment. — Elmendorf  vs.  Elmendorf, 
13  Dick.  113. 

A  judgment  for  alimony  rendered  against 
a  defendant  domiciled  in  another  state, 
without  service  of  process  within  the  state, 
is  a  decree  fixing  a  personal  liability  without 
"due  process  of  law."  prohibited  by  Const. 
U.  S.,  amend.,  art.  14. — Ibid. 

Land  of  a  judgment  debtor  was  sold  under 
execution,  the  debtor  knowing  of  the  ad- 
vertisement for  the  sale,  and  procuring 
one  adjournment  thereof.  The  purchaser 
went  into  possession  and  collected  rents, 
with  the  knowledge  of  the  judgment  debtor, 
and  mortgaged  the  premises  to  pay  the 
price  and  satisfy  prior  liens.  The  purchaser 
sold  the  premises  and  his  vendee  went  into 
possession.  The  judgment,  under  which 
the  execution  sale  was  made,  was  void  for 
failure  to  comply  with  the  acts  relating  to 
docketing  of  judgments  on  bill  filed  to  fore- 
close the  mortgage  and  charge  the  land  upon 
the  mortgage  and  payments.  HELD,  that 
the  judgment  debtor  was  not  estopped  from 
recovering  the  premises  as  against  the  mort- 
gagee, it  not  appearing  that  the  purchase 
or  loan  was  induced  by  any  positive  acts 
or  statements  on  the  part  of  the  owner  or 
that  he  knew  at  the  time  of  those  transac- 
tions that  the  execution  sale  was  void. — ■ 
Junior  Order  Building  and  Loan  Association 
vs.  Sharpe,  IS  Dick.  500. 

The  plaintiff,  having  acquired  the  prop- 
erty from  the  judgment  creditor  by  a  con- 
veyance containing  a  covenant  of  warranty, 
was  entitled  to  set  up  such  affirmance  as  an 
estoppel,  though  it  occurred  after  plaintiff 
acquired  the  property,  as  the  right  to  set  up 
the  estoppel  passed  at  once,  under  the  cove- 
nants of  the  deed,  to  the  plaintiff. — Bulat  vs. 
Londrigan,  18  Dick.  22.     A.  20  Id.  718. 

The  fact  that  defendant,  through  mis- 
take of  law,  did  not  know  that  there  was  a 
defect  in  the  affidavit,  did  not  prevent  de- 
fendant's conduct  from  operating  as  an 
estoppel,  as  he  had  knowledge  of  the  suit, 
and  was  bound  to  inquire  whether  the  pro- 
ceedings were  according  to  law,  if  he  in- 
tended to  take  advantage  of  any  defect 
therein. — Ibid. 


The  affidavit  in  the  case  failed  to  state 
thai  defendant  wat  not  po 

and  chat  tc  !      ullicieiil  to  pay  I  he  ju. 
as  required  by  Gen.  Stat.,  p.  1228,  but  an 
execution    had    been   issued   and    returned 
nulla  bona  in  the  district  court,  and  there 
was  no  contention  or  evidence  in  a  suit  to 
quiet  title  to  real  estate  sold  undei 
tion  of  the  common  pleas  that  defendant 
had  sufficient  personal  property  to  satisfy 
the  judgment.     1 1  was  generally 
by  the  bar  at  the  time  of  the  filing  of  the 
affidavit  that  Gen.  Stat.,  p.  1228  hs 
repealed  by  Gen.  Stat.,  p.  1260,   si  i 
There  was  nothing   to  show   an   intent    to 
disregard  the  statute,  or  any  injury  to  de- 
fendant.    HELD,  that  the  defect  in  plain- 
tiff's  title  arising  from   the   defect   in   the 
affidavit   was   insufficient   as   a   defence  to 
plaintiff's  action  to  quiet  his  title. — Ibid. 


Defendant  was  the  owner  of  real  estate, 
which  was  sold  to  a  judgment  creditor, 
under  execution,  for  a  fair  valuation,  though 
the  evidence  as  to  the  value  was  conflicting. 
Defendant  was  embarrassed  financially,  and 
disposed  of  several  pieces  of  property  to 
creditors  by  execution  sale  and  otherwise, 
and  the  judgment  creditor  who  purchased 
the  property  in  question  released  the  entire 
judgment  at  the  request  of  defendant  at  a 
time  subsequent  to  the  sale,  though  the 
property  was  sold  for  less  than  the  face  of 
the  judgment.  There  was  other  evidence 
tending  to  show  that  the  creditor  was  to 
take  the  property  for  the  judgment.  There 
was  also  evidence  that  defendant,  after  the 
sale,  notified  the  tenants  in  possession  of 
the  property  to  pay  the  rent  to  the  judg- 
ment creditor,  and  told  plaintiff,  who  sub- 
sequently purchased  the  property  of  the 
judgment  creditor,  that  the  latter  owned 
the  property,  and  plaintiff  should  purchase 
from  him;  but  such  facts  were  denied  by 
defendant.  The  plaintiff  erected  valuable 
improvements,  paid  mortgages,  taxes,  &c, 
on  the  property  for  a  number  of  years 
after  acquiring  the  same,  with  the  knowl- 
edge of  the  defendants.  HELD,  sufficient, 
in  a  suit  by  plaintiff  to  quiet  title,  to  estop 
defendants  from  relying  on  a  defect  in  the 
affidavit  of  the  attorney  of  the  judgment 
creditor,  required  by  Gen.  Stat.,  p.  1228, 
in  filing  the  transcript  of  the  judgment, 
which  was  originally  obtained  in  the  dis- 
trict court,  in  the  common  pleas  court. — 
Ibid. 


XL  JURISDICTION  OF  COURT. 

I.  Presumption  of. 

On  error,  it  will  be  presumed  that  a  court 
of  general  jurisdiction  had  the  authority 
to  enter  the  judgment  which  it  did,  unless 
the  contrary  appear  in  the  record. — Culver 
vs.  Lieberman,  40  Vr.  341. 


JUDGMENTS,  XI,  XII. 


Jurisdiction  of  Court. — Lien  and  Priority  of. 


2.  Equitable  Control  Over  Judgments. 

The  equitable  control  of  the  court  over 
its  own  proceedings,  judgments  and  process 
enables  the  court  to  stay  entry  and  execu- 
tion of  judgment  upon  a  verdict  recovered 
by  the  plaintiff  in  an  action  upon  contract, 
until  the  plaintiff  does  equity  by  remitting 
the  amount  of  liquidated  credit  admittedly 
due  the  defendant,  and  entered  upon  the 
bill  of  particulars  annexed  to  the  declara- 
tion, where,  by  inadvertence,  at  the  trial 
the  credit  was  not  called  to  the  attention 
of  the  court  or  jury,  and  so  did  not  enter 
into  the  consideration  of  the  jury  in  the 
making  up  of  the  verdict. — Johnston  vs. 
Bowers,  40  Vr.  544. 


XII.  LIEN  AND  PRIORITY  OF. 

Where  an  executrix  is  also  a  devisee,  and 
a  judgment  is  recovered  against  her  as 
executrix,  eo  nomine,  upon  a  claim  against 
the  decedent's  estate,  the  judgment  is  no 
lien  either  upon  the  estate  of  the  decedent 
or  upon  the  estate  which  came  to  the  de- 
fendant not  as  executrix,  but  as  devisee  of 
the  lands  of  the  testator. — Mott  vs.  Newark 
German  Hospital,  10  Dick.  722. 

A  third  person's  possession  of  land  is 
notice  to  a  subsequent  judgment  creditor 
of  evers'thing  in  regard  to  his  title  which 
the  creditor  could  have  learned  by  inquiring 
of  him. — Essex  County  National  Bank  vs. 
Harrison,  12  Dick.  91. 

Where  a  senior  judgment  creditor  issues 
execution,  but  directs  the  sheriff  to  return 
it  without  levy  in  order  to  found  supple- 
mental proceedings  on  it  to  reach  assets  not 
leviable,  his  judgment  becomes  junior  not 
only  to  subsequent  judgments  under  which 
executions  are  levied,  but  also  to  an  inter- 
vening mortgage. — Andrus  vs.  Burke,  16 
Dick.  297. 

To  prove  that  a  judgment  creditor  knew 
of  the  existence  of  a  prior  mortgage,  it  was 
shown  that  he  had  held  the  note  represent- 
ing the  judgment  debt  for  several  years; 
that,  when  the  debtor  purchased  the  prop- 
erty covered  by  the  mortgage,  it  was  gen- 
erally understood  that  he  bought  it  on 
credit,  and  the  judgment  creditor  had  rea- 
son to  believe  that  the  debtor  had  no  money 
to  pay  for  the  property,  and  was  making 
inquiries  respecting  a  mortgage,  and  ex- 
pressing  wonder  that  there  was  none  on 
record,  and  he  stated  to  one  witness  that 
he  presumed  that  a  mortgage  was  given, 
from  what  he  knew  of  the  debtor's  financial 
condition,  one  witness  testified  that  he 
mentioned  to  the  creditor  the  fact  of  a 
mortgage  having  been  given,  but  the  cred- 
itor testified  that  he  had  no  recollection  of 
such  conversation.  HELD,  to  show  knowl- 
edge putting  the  creditor  on  inquiry  as  to 
the  existence  of  the  mortgage. — Kline  vs. 
Grannis,  16  Dick.  397. 


Where  one  holding  mortgages  based  on 
loans  made  to  take  up  prior  mortgages  on  the 
property  thereafter  receives  a  conveyance 
of  the  property,  which  is  held  invalid,  as  in 
fraud  of  a  creditor  subsequently  acquiring 
a  judgment,  the  judgment  is  subject  to  the 
liens  of  the  mortgages  for  the  amount  due 
thereon. — Burne  vs.  Partridge,  16  Dick. 
434. 

Inasmuch  as  the  recovery  of  the  land  by 
the  owner  in  an  action  of  ejectment  was  a 
repudiation  of  the  application  of  the  pro- 
ceeds of  sale  to  satisfy  the  judgment,  it 
remained  unsatisfied  so  that  the  amount 
paid  on  the  execution  sale  could  not  be  a 
charge  on  the  land.  Semble,  the  purchaser 
might  apply  to  the  court -of  law  to  proceed 
upon  the  judgment. — Junior  Order  B.  and 
L.  Association  vs.  Sharpe,  18  Dick.  500. 

The  mortgagee  was  entitled  to  have  the 
amount  paid  to  discharge  the  prior  tax  and 
judgment  liens  declared  a  lien  on  the  land. 
—Ibid. 

In  a  suit  to  foreclose  a  mortgage  by  a 
trustee,  under  an  assignment  thereof,  the 
judgment  creditors  of  the  owner  of  the 
equity  in  the  land  pleaded  that  the  trustee, 
on  a  designated  date,  had  represented  that 
the  mortgage  was  paid  and  had  offered  to 
cancel  it,  and  that,  thereupon,  they  ex- 
tended further  credit  to  such  owner,  and  in 
consequence  suffered  loss.  The  evidence 
showed  that  the  trustee  endeavored  to 
explain  the  transaction  to  the  creditors, 
and  produced  the  uncancelled  mortgage  and 
assignment.  The  creditors  knew  that  the 
owner  of  the  equity  was  insolvent  and  made 
no  inquiry  as  to  the  time  or  manner  of  pay- 
ment of  the  mortgage.  The  mortgage  was 
left  with  the  creditors  for  cancellation,  if 
necessary,  to  protect  them.  On  cross 
examination  the  trustee  admitted  that  he 
had  informed  the  creditors  that  the  mort- 
gage had  been  paid.  The  creditors  testified 
that,  if  the  mortgage  had  not  been  delivered 
to  them,  the  account  against  the  owner 
might  have  been  closed  up  immediately. 
There  was  no  testimony  as  to  the  amount 
of  the  loss  sustained  by  the  creditors  due 
to  the  extension  of  the  credit  to  the  owner 
of  the  equity.  HELD,  that  the  evidence 
was  insufficient  to  establish  an  estoppel  for 
the  benefit  of  the  creditors  so  as  to  make 
their  subsequent  judgment  prior  to  the 
mortgage.— Carter  vs.  Carter,  18  Dick.  726. 
.4.  20  Id.  766. 

Under  the  statute  giving  judgments 
priority  in  the  order  in  which  executions  are 
issued  thereon,  the  holder  of  a  junior  judg- 
ment on  which  execution  has  issued  before 
issuance  of  execution  on  the  senior  judg- 
ment, is  not  entitled  to  priority  over  a 
mortgage  recorded  before  rendition  of  the 
junior  judgment,  but  after  the  senior  judg- 
ment.— -Meeker  vs.  Warren,  21  Dick.  146. 

Where  a  mortgage  provided  that  certain 
judgments   against   the   mortgagor   should 
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have  priority  over  the  mortgage  and  en- 
dorsement on  the  margin  of  the  mortgage 
reciting  that  the  mortgage  is  given  to  secure 
so  much  of  the  purchase  money  is  not  in- 
consistent with  the  agreement  for  priority 
of  the  judgments. — Stover  vs.  Hellver,  2 
Rob.  446.    See  Id.  734.  ^ 

A  mortgage  made  by  a  grantee  of  lands 
to  the  grantor  thereof  and  which  recites 
that  it  is  a  purchase  money  mortgage  and 
contains  a  clause  that  certain  judgments 
against  the  grantee  which  are  mentioned 
therein  shall  have  priority  in  lien  over  the 
lien  of  the  mortgage  gives  by  such  clause 
rendered  subject  to  the  lien  of  the  judg- 
ments.— Stover  vs.  Hellyer,  2  Rob.  734. 


XIII.  ASSIGNMENT. 

The  assignee  of  a  judgment  is  charge- 
able with  the  knowledge  of  his  attorney, 
concerning  litigation  affecting  the  judgment, 
where  his  attorney  negotiated  the  assign- 
ment.—Boice  vs.  Conover,  3  Rob.  580. 


XIV.  RELEASE   BY   BANKRUPTCY. 

A  judgment  recovered  for  the  price  of 
goods  sold  and  delivered  is  a  provable  debt 
under  the  United  States  Bankruptcy  law 
of  1898,  and  is  released  by  a  discharge  of 
the  defendant  obtained  under  that  law.  In 
order  to  be  saved  from  the  operation  of 
such  a  discharge  the  judgment  itself  must 
have  been  recovered  in  an  action  for  fraud, 
or  obtaining  property  by  false  pretences  or 
false  representations,  or  for  willful  and  ma- 
licious injuries  to  the  person  or  property 
of  another,  &c,  as  prescribed  by  clause  2 
of  section  17  of  that  law. — Barnes  Cycle  Co. 
VS.  Haines,  3  Rob.  651. 


XV.  REVIEW  OF. 

It  is  not  the  province  of  the  supreme 
court,  in  reviewing  the  judgments  of  the 
court  of  common  pleas  in  appeal  cases,  to 
retrv  the  cause  upon  the  merits. — Wyckoff 
vs.  Luse,  38  Vr.  218. 

A  final  judgment  of  a  circuit  court,  possi- 
bly regular,  is  reviewable  by  writ  of  error 
only,  although  the  record  may  be  defective. 
—Morse,  Williams  &  Co.  vs.  Baake,  39  Vr. 
591. 

Where  the  supreme  court  reverses  a  judg- 
ment brought  before  it  by  a  certiorari,  if 
the  record  discloses  a  finding  by  the  trial 
court  of  all  facts  essential  to  a  determina- 
tion of  the  controversy  between  the  parties, 
those  findings  are  to  be  treated  like  a  special 


verdict,  and  upon  them  the  supreme  court 
will  render  such  final  judgment  as  the  trial 
court  ought  to  have  rendered. — Sullivan  vs. 
Visconti,  39  Vr.  543.     A.  40  Id.  452. 


XVI.  ENTRY. 

That  the  judgment  was  entered  in  figures 
and  not  in  words  at  length,  held  a  mere  de- 
fect in  form  not  prejudical  to  the  defendant, 
and  therefore  furnishing  no  ground  for  re- 
versal under  Pamph.  L.,  1899,  p.  297,  sec. 
34. — East  Orange  vs.  Richardson,  42  Vr. 
458. 


JUDGMEXT  CREDITORS. 

Cross  References.  Creditors  Bills; 
Judgments. 

A  landlord  who  has  caused  a  distress  to 
be  levied  upon  such  goods  and  chattels  in 
possession  of  the  person  so  agreeing  to  buy, 
for  arrears  of  rent  of  the  premises  occupied 
by  liim,  is  not  a  judgment  creditor  within 
the  meaning  of  said  amended  act. — Reisch- 
mann  vs.  Masker,  40  Vr.  353. 


JUDICIAL  SALES. 

See  Sales. 


JUDICIAL  XOTICE. 

Judicial  notice  will  be  taken  of  the  fact 
that  the  return  on  safe  investments  has  been 
continuallv  diminishing  for  many  years. — 
Collins  vs.  Wardell,  18  Dick.  371.  See  20 
Id.  366. 


JURISDICTION. 

I.  OF  JUSTICES  COURT. 

1.  In  Cities  Where  District 
Court. 

2.  In  Event  of  Failure  to  Pro= 
vide  Jury. 

II.  CONCURRENT. 

1.  Prior  Judgment  as  Bar. 

2.  Law  and  Equity  in  Accounts. 


JURISDICTION. 
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III.  OF  SUPREME  COURT. 

1.  On  Certiorari  to  District 
Court. 

2.  Over  Inferior  Tribunals. 

3.  For  Trespass  on  Lands  Out= 
side  of  State. 

4.  To  Disbar. 

5.  Over  Petitions  for  Nomination. 

IV.  OF  DISTRICT  COURT. 
V.  OF  CIRCUIT  COURT. 

vi.  how  acquired;or  LOST  IN 

GENERAL. 

1 .  Against  Foreign  Corporations. 

2.  To  Obtain  Interest  in  High= 
way. 

3.  By  Failure  to  Object  in  Time. 

4.  By  Defendant  Demurring  to 
Declaration. 

5.  In  Actions  for  Penalty. 

6.  By  Consent. 

7.  To    Accomplish    Fraudulent 
Purpose. 

VII.  OF  FEDERAL  COURT. 

1.  In  Bankruptcy. 

2.  Actions  Between  Citizens  of 
Different  States. 

3.  In  Insolvency  Proceedings. 

VIII.  LIMITS  OF  STATE'S    BOUND= 
ARIES. 

IX.  OF  CHANCERY. 

1.  Over  Drunkards. 

2.  After  Final  Decree  and  Ap= 
peal. 

3.  In  Action  Against  Heirs  on 
Simple  ^Contract. 

4.  To  Obtain  Settlement  of 
Account. 

5.  For  Partial  Relief. 

6.  To  Compel  Payment  of  Pur= 
chase  Price  to  Receiver. 

7.  When  No  Specific  Statutory 
Remedy. 

8.  Over  Construction  of  Wills. 

9.  In  Construction  of  Devise. 
10.  When  Remedy  at  Law  Re= 

quisite  or  Permissible. 


11.  Amount  Involved. 

12.  Over  Infants  by  Consent. 

13.  To  Restrain  Corporate  Acts. 

14.  To  Abate  Nuisance. 

15.  To  Grant  Inspection  of  Books, 
&c. 

16.  To  Recover  Penalty  or  For= 
feiture. 

17.  To  Reform  Instruments. 

18.  To  Cure  Defective  Title. 

19.  To  Prevent  Laying  of  Pipes. 

20.  To  Compel  Husband  to  Sup= 
port  Wife. 

21.  To  Prevent  Unlawful  Use  of 
Street. 

22.  To  Regulate  Municipal  Pro= 
ceedings. 

23.  To  Recover  Money  Paid  Un= 
der  False  Representations. 

24.  In  Insolvency  Proceedings. 

25.  To   Relieve  from  Mistake  in 
Contract. 

26.  To  Set  Aside  Fraudulent  Con= 
veyance. 

27.  To  Enforce  Contract  Between 
Husband  and  Wife. 

28.  Over  Fraud  in  Execution  of 
Instrument. 

29.  To  Try  Title  to  Office. 

30.  To  Permit  Removal  of  One 
Buried. 

31.  Over  Bankrupt's  Transfer. 

32.  To    Remove    Executor    and 
Trustee. 

33.  On    Covenant    Relating    to 
Personal  Property. 

34.  Over  Foreign  Litigants. 

35.  To    Prevent    Multiplicity    of 
Suits. 

36.  In  Distribution  of  Decedent's 
Estate. 

37.  In   Action   for   Unliquidated 
Damages. 

38.  To  Quiet  Title. 

39.  Over  Railroad  Crossings  and 
Tracks. 

40.  Over  Recovery  for  Lost  Check. 

41.  In    Apportionment    Between 
Counties. 

42.  Over  Unknown  Heirs. 

43.  To  Redeem  Pledges. 
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44.  To  Annul  Lease  of  Riparian 
Rights. 

45.  Over  Property  in  the  State. 

46.  When    Federal    Court    Has 
Control. 

47.  To  Annul  Marriage  for  Fraud 
and  Duress. 

48.  To  Enforce  Sale  of  Bond  and 
Mortgage. 

X.  Of  Surrogate  and  Orphans  Court. 

Cross  References.  Courts;  District 
Courts;  Divorce;  Justices  Court; 
Orphans  Court;  Parties;  Pleading 
and  Practice;  Process;  Surrogates; 
Wills. 


I.  OF  JUSTICES  COURT. 
I.  In  Cities  Where  District  Court. 

By  the  proviso  of  the  "Act  to  increase 
the  jurisdiction  of  justices  of  tin-  peaci 
approved  March  12th,  1879  (Gen.  Stat.,  p. 
1897),  all  justices  are  precluded  from  exer- 
cising, in  a  city  where  a  district  court  then 
existed,  the  increased  jurisdiction  which  the 
body  of  the  act  would  confer. — Hankins  vs. 
Berrian,  33  \*r.  180. 

In  the  city  of  Trenton,  by  reason  of  the 
existence  of  a  district  court  there,  the  courts 
for  the  trial  of  small  causes  have  n<>  juris- 
diction  when  the  matter  in  dispute  exceeds 
the  sum  of  $100,  such  jurisdiction  being 
excluded  by  the  proviso  of  the  act  entitled 
"An  act  to  increase  the  jurisdiction  of  jus- 
tices of  the  peace,"  approved  March  12th. 
1879,  (Gen.  Stat.,  p.  1 897) .—Thompson 
vs.  Walker, -33  Vr.  631. 

Justices  of  the  peace  have  no  jurisdiction 
in  landlord  and  tenant  cases  where  the  de- 
fendant resides  within  the  limits  of  any- 
city  where  there  is  a  district  court. — Nelfi 
\  3.  Maguire,  22  N.  J.  L.  J.  275. 

2.  In  Event  of  Failure  to  Provide  Jury. 

A  judgment  obtained  before  the  justice, 
after  refusal  to  procure  jury  at  expense  of 
l-luntifT  is  invalid  f .  r  want  :>f  jurisdiction 
—Mackenzie  vs.  Gilbert,  40  Vr.  184. 


II.  CONCURRENT. 

1.  Prior  Judgment  as   Bar. 

The  deceased  having  taken  a  life  insur- 
ance policy  from  the  Empire  Life  Insurance 
Company,  a  corporation  of  the  state  of 
New  York,  payable  at  the  home  office  of 


the  company,  in  the  city  and  state  of  New- 
York,  to  his  executors,  administrators  or 
assigns,  died  at  Newark,  New  Jersey,  on 
April  24th,  1897,  being  a  resident  of  the 
city  of  Newark  at  the  time  of  his  death. 
May  1st,  1897,  letters  of  administration 
were  issued  to  the  plaintiff  by  the  surrogate 
of  the  county  of  Essex.  May  10th,  1897, 
proofs  of  loss  were  made  out  and  furnished 
to  tin-  company  at  its  home  office  in  New 
York,  by  the  plaint ilf,  and  demand  made 
nf  the  payment  of  the  loss  under  the  policy, 
presenting  at  the  same  time  a  copy  of  the 
letters  ..f  administration.  September  15th, 
1897,  Margaret  M.  Traflet,  tin-  widow  of 
the  deceased,  applied1  to  the  surrogate  of 
Westchester  county,  New  York,  for  letters 
nf  administration  on  his  estate,  and  on  the 
22d  of  September,  1897,  letters  of  admin- 
i  tration  were  duly  issued.  She  then,  as 
administratrix,  sued  the  company  on  the 
policy  of  insurance  in  the  city  court  of 
New  York.  Pending  that  suit  the  company 
gave  notice  to  the  New  Jersey  administra- 
tor of  its  pendency  and  advised  him  to 
intervene  in  that  suit.  This  was  not  done, 
and  on  October  12th,  1897,  judgment  by 
default  was  entered  against  the  company 
in  the  New  York  suit.  September  30th. 
1897,  six  days  after  the  suit  by  the  New 
York  administratrix  was  commenced,  the 
New  Jersey  administrator  commenced  this 
suit  in  the  circuit  court  of  the  county  of 
Essex,  New  Jersey.  At  the  trial  the  de- 
fendant relied  upon  the  judgment  in  the 
Xew  York  court,  and  payment  of  it,  as  a 
defence  to  this  suit.     HELD, — 

1.  That  the  letters  of  administration 
issued  by  the  surrogate  in  New  York  having 
been  issued  by  competent  authority  in  that 
state,  the  company  in  that  suit  could  not 
challenge  the  right  of  the  New  York  admin- 
istratrix to  sue.  With  respect  to  this  cause 
of  action  in  New  York  the  New  York  ad- 
ministratrix, and  not  the  administrator 
appointed  in  this  state,  was  the  legal  rep- 
resentative of  the  deceased. 

o.  The  court  in  New  York  and  the  court 
in  New  Jersey  having  each  jurisdiction  over 
the  cause  of  action,  the  proceedings  are 
subject  to  the  rule  that  where  there  is  a 
jurisdiction  in  two  courts,  whether  they  be 
courts  of  the  same  state  or  courts  of  differ- 
ent states,  the  jurisdiction  of  the  court 
which  is  first  in  time  will  prevail,  and  a 
judgment  recovered  in  the  court  which  first 
acquired  jurisdiction  may  be  pleaded  in  bar 
to  the  other  suit. 

3.  The  defendant  having  given  notice  to 
the  administrator  in  this  state  of  the  bring- 
ing of  the  New  York  suit,  did  all  that  was 
necessary.  The  conflict  between  the  ad- 
ministration in  this  state  and  administra- 
tion in  New  York  cannot,  in  t his  respect,  be 
permitted  to  prejudice  or  affect  the  interests 
of  the  defendant. — Traflet  vs.  Empire  Life 
Insurance  Co.,  35  Vr,  ov7. 

2.  Law  and  Equity  in  Accounts. 

Where,  upon  the  trial  of  an  issue  joined, 
accounts  are  involved  in  the  determination 
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of  the  case,  a  court  of  law  is  not  without 
jurisdiction  to  settle  the  controversy  be- 
tween the  parties.  In  matters  of  account 
the  jurisdiction  of  the  courts  of  law  and  the 
courts  of  equity,  are  concurrent  and  the 
court  which  first  obtains  jurisdiction  should 
dispose  of  the  whole  matter  in  the  litigation. 
— Casperson  vs.  Casperson's  Executors,  30 
Vr.  402. 

The  jurisdiction  of  the  court  of  chancery 
and  of  the' orphans  court  over  an  account- 
ing by  executors,  &c,  is  concurrent.  The 
assumption  of  jurisdiction  by  the  orphans 
court  does  not  exclude  the  court  of  chan- 
cery from  entertaining  a  suit  touching  a 
pending  accounting,  but  this  court  will  not 
interfere  with  the  exercise  of  the  jurisdic- 
tion by  the  orphans  court  unless  for  special 
cause  shown. — Bird  vs.  Hawkins,  13  Dick. 
229. 

Although  an  accounting  by  an  executor 
has  been  begun  in  the  orphans  court,  the 
court  of  chancery  will  entertain  a  suit  for 
an  accounting  in  that  court  by  next  of  kin 
and  legatees  of  the  testator  where  special 
reasons  for  proceeding  in  that  jurisdiction 
are  shown. — -Field  vs.  Field,  16  Dick.  154. 

Where  a  statute  which  provides  for  a 
reference  by  a  law  court  of  actions  involv- 
ing complicated  accounts  to  a  referee  also 
provides  that  each  party  may  enter  in  the 
minutes  of  the  court  a  dissent  to  such  refer- 
ence, and  may  except  to  the  referee's  re- 
port, and  may  require  such  exceptions  to 
be  tried  before  a  jury,  it  is  competent  for  a 
court  of  equity,  after  such  reference,  dissent, 
report,  exceptions  and  demand  for  trial  by 
jury,  to  withdraw  such  action  from  the  law 
court  for  determination  in  a  court  of  equity, 
provided  that  the  issues  arising  out  of  the 
exceptions  are  so  numerous  and  so  distinct, 
and  the  evidence  to  sustain  them  so  variant, 
technical  and  voluminous  that  a  jury  is  in- 
competent intelligently  to  deal  with  them 
and  come  to  a  just  conclusion. — The  Inhab- 
itants, &c.  vs.  Watters,  16  Dick.  284. 


III.  Of  SUPREME  COURT. 

1.  On  Certiorari  to  District  Court. 

Certiorari  will  not  lie  to  review  a  judg- 
ment of  a   district  court  when  the   re 'd 

returned  with  the  writ  shows  that  the  court 
below  had  jurisdiction  of  the  subject  matter 
of  the  litigation  and  of  the  parties  to  it; 
the  only  method  of  review  is  by  an  appeal 
to  the  court  of  common  pleas. — Genuario 
vs.  Gaudenzio,  35  Vr.  157. 

2.  Over  Inferior  Tribunals. 

The  limit  of  this  court's  jurisdiction,  in 
the  exercise  of  its  superintending  power 
over  the  proceedings  of  inferior  tribunals 


is  to  see  that  they  do  not  exceed  their  jur- 
isdiction nor  violate  legal  principles  in  ad- 
judicating upon  individual  rights. — Atlantic 
City  vs.  Goldstein,  38  Vr.  517. 

3.  For  Trespass  on  Lands   Outside   of 
State. 

Under  the  rules  of  the  common  law,  this 
court  has  no  jurisdiction  over  an  action  for 
damages  caused  by  a  trespass  upon  land 
outside  of  New  Jersey. — Hill  vs.  Nelson,  41 
Vr.  376. 

4.  To  Disbar. 

It  is  the  sole  province  of  the  supreme 
court  to  disbar  or  revoke  the  license  of  an 
attorney,  but  any  court  of  justice  of  com- 
petent jurisdiction,  in  the  interest  of  justice 
and  in  order  that  the  proper  and  decent 
administration  of  justice  may  proceed  un- 
obstructed, has  the  power  to  suspend  any 
of  its  officers,  including  attorneys,  from 
acting. — In  re  Simpson  &  Noonan,  21  N.  J 
L.  J.  109. 

5.  Over  Petitions  For  Nomination. 

A  justice  of  the  supreme  court  has  no 
jurisdiction  to  inquire  into  petitions  filed 
with  the  city  clerk,  before  ballots  are  printed 
therefrom  in  accordance  therewith,  and  to 
direct  that  certain  names  should  be  omitted 
in  printing  the  ballots. — In  re  Jersev  City, 
29  N.  J.  L.  J.  341. 


IV.  OF  DISTRICT  COURT. 

District  courts  have  no  jurisdiction  in 
causes  where  the  title  tolands  or  real  estate.' 
may  come  in  question,  and  in  an  action 
in  such  courts  to  recover  back  money  paid 
by  the  purchaser  upon  a  contract  for  the 
conveyance  to  him  of  lands  and  real  estate, 
upon  the  ground  that  the  defendant  with 
whom  the  contract  to  convey  was  made, 
had  no  marketable  title  to  convey,  if  the 
right  of  recovery  depends  upon  an  adjudi- 
cation of  the  title  of  the  defendant,  the 
action  should  be  dismissed  for  want  of  jur- 
isdiction in  the  district  court  to  try  and 
determine  the  same. — Buttoro  vs.  Whalen, 
35  Vr.  461. 


V.  OF  CIRCUIT  COURT. 

The  legislature  cannot  confer  upon  circuit 
courts  power  to  review  the  judgment  of 
district  courts  in  matters  of  law  which  may 
be  reviewed  by  the  supreme  court  by  a 
writ  of  certiorari.  It  is  immaterial  by  what 
name  the  proceeding  to  review  is  styled; 
the  certiorari  power  in  such  case  cannot  be 
conferred  upon  circuit  courts. — Green  vs. 
Heritage,  35  Vr.  567. 
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VI.  HOW  ACQUIRED  OR  LOST  IN 
GENERAL. 

1.  Against  Foreign  Corporations. 

A  foreign  corporation,  which  confines  its 
business  within  the  state  by  which  it  is 
created  and  transacts  no  business  in  this 
state,  cannot  be  brought  within  the  juris- 
diction of  tile  courts  of  tliis  state  by  ser- 
yice  nf  process  upon  one  of  its  officers.  - 
Goldmark  vs.  Magnolia  Metal  Co.,  36  Vr. 
341. 

While  tin-  courts  of  a  state  may  not  ob- 
tain jurisdiction  over  a  foreign  corporation 
by  service  of  process  in  such  a  way  as  to 
give  a  judgment  in  personam,  the  jurisdic- 
tion of  every  state  and  government  over 
property  having  its  situs  within  its  territory, 
to  subject  such  property  to  the  payment 
of  the  debts  of  the  owner,  i>  indisputable. — 
Ibid. 

Where  a  trust  deed  given  to  a  foreign 
trust  company  to  secure  bonds  of  a  foreign 
corporation  required  the  trust  company  to 
certify  the  bonds  and  deliver  them  to  the 
corporation  on  resolutions  showing  expend- 
iture of  certain  sums  in  improvements, 
and  the  trust  company  certified  and 
delivered  the  bonds  in  the  state  of  its 
domicile  without  the  improvements  being 
made,  the  courts  of  New  Jersey  had  no 
jurisdiction  of  a  suit  by  a  purchaser  of 
the  bonds  in  that  state  from  an  agent  of 
the  corporation  against  the  trust  company 
for  such  w-rongful  certification  and  delivery. 
— Polhemus  vs.  Holland  Trust  Co.,  14  Dick. 
93.     See  16  Id.  654. 

A  bill  by  a  stockholder  of  a  foreign  cor- 
poration will  lie  against  the  corporation  and 
others,  where  it  could  have  sued  as  com- 
plainant in  its  own  name;  is  a  necessary 
party  to  the  suit,  and  is  made  defendant 
only  because  controlled  by  the  officers  and 
directors,  whose  dealings  with  its  assets  are 
questioned  by  the  bill. — Wilson  vs.  Ameri- 
can Palace  Car  Co.,  19  Dick.  534. 

For  a  cause  of  action  arising  in  this  state, 
while  a  foreign  corporation  was  transacting 
business  here  under  a  license  obtained  under 
the  statute,  chancery  can  enforce  its  juris- 
diction by  process  served  on  the  designated 
agent,  whether  the  corporation  is  actually 
engaged  in  business  here  at  the  time  of 
service  or  not,  and  such  construction  of 
the  statute  is  not  violative  of  the  fourteenth 
amendment  of  the  federal  constitution,  in 
relation  to  due  process  of  law. — Groel  vs. 
United  Electric  Company  of  New  Jersev,  3 
Rob.  397. 

2.  To  Obtain  Interest  in  Highway. 

The  "consents  in  writing  of  the  owners 
of  at  least  one-half  in  amount  of  property" 
fronting  upon  a  street  railway  route  re- 
quired by  "An  act  to  regulate  the  construc- 
tion and  maintenance  of  street  railroads  in 


this  state,"  approved  May  16th,  1894 
(Pamph.  L.,  p.  374),  and  by  "An  act  to 
regulate  the  construction,  operation  and 
maintenance  of  street  railroads  in  this 
state,"  approved  April  21st,  1896,  (Pamph. 
L.,  p.  329),  are  not  licenses  or  concessions 
granting  to  the  railway  company  some  in- 
terest in  land  or  right  in  the  streets;  they 
are  in  effect  votes  for  the  adoption  of  a 
legislative  scheme  by  which  a  special  juris- 
diction over  highways  is  conferred  upon  the 
governing  body  of  the  municipality. — Cur- 
rie  vs.  Atlantic  City,  37  Vr.  146. 

3.  By  Failure  to  Object  in  Time. 

Where  the  process  in  a  replevin  suit  was 
served  upon  tin-  defendant  as  in  other  cases, 
and  the  defendant  appeared,  and  the  case 
was  contested  at  the  trial  and  judgment 
was  entered  against  the  defendant  awarding 
the  possession  of  the  property  to  the  plain- 
tiff, as  provided  by  the  one  hundred  and 
forty-third  section  of  the  District  Court  act, 
the  defendant  cannot  be  heard  to  say  that 
the  court  was  without  jurisdiction  because 
there  was  no  written  direction  to  the  con- 
stable not  to  take  the  property  under  the 
writ  in  the  first  instance. — Hunton  vs. 
Palmer,  38  Vr.  94. 

4.  By  Defendant  Demurring  to  Declara= 
tion. 

The  filing  by  a  defendant  of  a  demurrer 
to  a  declaration,  is  a  waiver  by  him  of  all 
objections  to  the  jurisdiction  of  the  court 
over  his  person. — United  States  vs.  Griefen, 
43  Vr.  1. 

5.  In  Actions  for  Penalty. 

Section  10  of  an  act  providing  for  the  reg- 
istration of  trade-marks,  and  etc.  (Pamph. 
L.,  1898,  p.  83),  imposing  a  penalty  of  not 
less  than  $200  and  not  more  than  $500,  to 
be  recovered  in  an  action  of  debt  in  any 
court  of  law  in  this  state  authorizes  the 
plaintiff  in  the  action  to  fix  the  amount  for 
which  suit  shall  be  brought. — Gottlob  vs. 
Schmidt,  37  Vr.  180. 

Suit  having  been  brought  for  $200,  the 
district  court  had  jurisdiction. — Ibid. 

6.  By  Consent. 

Jurisdiction  of  the  subject  matter  of  a 
suit  in  equity  cannot  be  conferred  by  con- 
sent.— Hudson  County  vs.  Central  Railroad 
Company  of  New  Jersey,  2  Rob.  500. 

7.  To  Accomplish  Fraudulent  Purpose. 

Courts  will  not  lend  their  aid  to  enforce 
contracts  which  are  directed  to  the  accom- 
plishment of  a  fraudulent  purpose,  or  enter- 
tain suits  brought  to  recover  damages  for  a 
breach  thereof. — Wvckoff  vs.  Weaver,  37 
Vr.  '64S. 
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VII.  OF  FEDERAL  COURT. 


1.  In  Bankruptcy. 


Quaere.  Does  not  the  administering  of 
relief  in  avoiding  judgments  and  liens  ob- 
tained in  violation  of  the  Bankruptcy  act 
rest  exclusively  with  the  federal  court  hav- 
ing cognizance  of  the  bankruptcy  proceed- 
ing?—Kunmouth  vs.  Braeutigan,  36  Vr.  165. 

2.  Actions  Between  Citizens  of  Differ= 
ent  States. 

A  stockholder  who  is  a  citizen  and  resi- 
dent of  Pennsylvania  cannot  maintain  a 
suit  in  a  federal  court  in  the  district  of  New 
Jersey  against  the  corporation,  which  is  a 
citizen  of  New  Jersey,  and  its  directors  and 
third  persons,  who  are  citizens  and  residents 
of  another  state,  to  set  aside  or  enjoin  the 
enforcement  of  an  alleged  illegal  contract 
made  by  the  directors  on  behalf  of  the 
corporation  with  their  co-defendants,  where 
timely  objection  is  made  by  the  non-resi- 
dent defendants,  who,  in  such  case,  are 
indispensable  parties. — Lengel  vs.  Ameri- 
can Smelting  &  Refining  Co.,  24  N.  J.  L.  J. 
752. 

Under  section  1  of  the  act  of  congress  of 
August  13,  1888,  amending  act  of  March  3, 
1887,  where  the  jurisdiction  of  a  federal 
court  is  dependent  on  the  fact  that  the 
action  is  between  citizens  of  different  states 
the  suit  can  only  be  brought  in  the  district 
where  all  the  plaintiffs  reside,  or  in  the  dis- 
trict where  all  the  defendants  reside  who 
are  indispensable  or  necessary  parties. — 
Ibid. 

A  suit  by  a  stockholder  against  the  cor- 
poration and  others  to  restrain  the  enforce- 
ment of  a  contract  by  which  the  corpora- 
tion sold  stock  to  its  co-defendants  is  not 
one  to  "enforce  any  legal  or  equitable  lien 
or  claim"  against  the  stock,  within  the 
meaning  of  Rev.  Stat.,  sec.  738,  authorizing 
the  bringing  in  of  non-resident  defendants 
in  such  suits. — Ibid. 

3.  In  Insolvency  Proceedings. 

The  United  States  circuit  court  in  New- 
Jersey,  had,  in  a  suit  by  a  foreign  creditor 
of  a  New  Jersey  corporation,  appointed  a 
receiver,  who  had  taken  charge  of  all  the 
assets  of  the  corporation  that  wrn-  capable 
of  being  seized  and  had  undertaken  the  col- 
lection of  amounts  due  from  stockholders 
on  account  of  unpaid  subscriptions,  and  in 
such  suit  the  federal  court  had  also  issued 
an  injunction  against  the  insolvent  corpor- 
tion  in  the  terms  prescribed  by  the  New 
Jersey  statute,  (Pamph.  L..  1829,  p.  59, 
sec.  6;  Corporation  act  of  1896,  sees.  65, 
66).  Quaere.  Whether  this  suit  in  the 
federal  court  was  the  New  Jersey  statutory 
equitable  action  or  some  dissevered  part  of 
such  statutory  action? — Gallagher  vs. 
Asphalt  Company  of  America,  1  Rob.  4  11. 


The  equitable  action  under  the  above 
cited  statute  was  then  commenced  in  the 
court  of  chancery  of  New  Jersey,  and  a  final 
decree  was  made  therein  that  an  injunction 
issue  disabling  the  corporation  from  exer- 
cising its  franchises,  but  the  application  for 
a  receiver  upon  the  final  decree  was  denied, 
65  N.  J.  Eq.  (20  Dick.)  258.  The  motion 
for  a  receiver  being  now  renewed,  and  it 
not  appearing  that  there  were  assets  beyond 
the  scope  of  the  federal  receivership.  HELD, 
that  the  motion  should  be  denied. — Ibid. 


Nature  of  the  New  Jersey  statutory  action 
in  equity  against  an  insolvent  corporation, 
and  the  extent  to  which  the  federal  court 
has  taken  jurisdiction  of  it  on  the  ground 
of  diversity  of  citizenship,  considered. — Ibid. 


VIII.  LIMITS  OF  STATE'S  BOUNDA= 
RIES. 

The  agreement  of  1833  between  the  com- 
missioners representing  the  states  of  New 
Jersey  and  New  York,  having  been  con- 
firmed by  the  legislatures  of  those  states, 
respectively,  and  approved  by  the  congress 
of  the  United  States,  established  the  bound- 
ary line  between  this  state  and  the  state 
of  New  York  in  the  middle  of  the  Hudson 
river  and  of  the  bay  of  New  York. — Central 
Railroad  Co.  vs.  Jersey  City,  41  Vr.  81.  A. 
43  Id.  311. 

The  sovereignty  of  the  state  of  New  Jersey 
is  co-extensive .  with  the  territorial  limits 
thus  established,  subject  only  to  such  ex- 
ceptions and  to  such  extra  territorial  juris- 
diction as  was  by  the  said  agreement  con-' 
ceded  to  the  state  of  New  York. — Ibid. 

The  word  "jurisdiction"  is  not  used  in 
article  3  of  this  agreement  in  the  sense  of 
sovereignty. — Ibid. 

The  status  of  land  and  immovable  prop- 
erty, together  with  its  title  and  the  incidents 
thereof,  is  subject  to  the  adjudication  of  the 
courts  of  the  sovereignty  within  the  bound- 
aries of  which  the  property  is  located. — Cook 
vs.  Weigley,  2  Rob.  480.    A.  3  Id.  836. 

Where  an  owner  of  islands  in  the  Hudson 
river  described  them  in  a  mortgage  as  lying 
within  the  state  of  New  Jersey,  the  courts 
of  New  Jersey  had  jurisdiction  of  a  proceed- 
ing to  foreclose  the  mortgage,  in  the  absence 
of  evidence  that  in  1834,  the  date  of  the 
boundary  agreement  between  New  York  ami 
New  Jersey,  the  lands  mortgaged  were  under 
the  jurisdiction  of  the  state  of  New  York, 
within  the  provision  of  that  agreement  that 
New  York  should  retain  its  jurisdiction  over 
specified  islands,  and  also  over  the  other 
islands  then  under  the  jurisdiction  of  that 
state. — Ibid. 
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IX.  OF  CHANCERY. 
1.  Over  Drunkards. 


ants,  in  their  answer,  had  denied  jurisdic- 
tion of  the  court  to  entertain  complainant  s 
bill  for  an  injunction. — Ibid. 


The  court  of  chancery  has  jurisdiction 
ovei  a  drunkard  so  adjudged  upon  inquisi- 
tion de  lunatico,  and  may  commit  him  to 
the  county  jail  upon  a  writ  of  ne  exeat 
awaiting  appointment  of  a  guardian  by  the 
orphans  court  of  the  county. — In  re  J.  Watts 
Kearney,  Jr.,  21  N.  J.  L.  J.  25. 

2.  After  Final  Decree  and  Appeal. 

Where  an  appeal  has  been  taken  from  a 
decree  of  distribution  made  by  the  court  of 
chancery,  that  court  will  not  entertain  jur- 
isdiction of  a  petition  for  a  partial  payment 
to  appellant  equivalent  to  what  the  appel- 
lant would  receive  in  case  the  decrei  bi 
affirmed.  Such  an  application  should  be 
made  to  the  appellate  court. — Van  Hotiten 
vs.  Hall,  29  N.  J.  L.J.  377. 

3.  In  Action  Against  Heirs  on  Simple 
Contract. 

Under  act  of  March  7th,  1797  (Rev.  p. 
476),  providing  that  any  creditor  may 
maintain  an  action  against  the  heirs  of  a 
deceased  debtor  on  a  simple  contract  or 
spccialtv,  the  liability  of  the  heirs  on  a  note 
executed  by  decedent  is  purely  legal  and 
cannot  be  enforced  by  a  bill  in  equity.— 
Edwards  vs.  Mel  lave,  10  Dick.  151.  A.  Id. 
822. 

On  a  bill  in  equity,  brought  against  the 
administrator  and  the  heirs  at  law,  for  the 
sole  benefit  of  a  single  creditor  of  the  estate, 
whose  claim  has  not  been  admitted  by  the 
administrator  nor  established  against  him 
by  judgment  or  decree,  the  court  has  no 
power  to  render  a  decree  against  the  heirs, 
charging  the  debt  on  the  lands  or  directing 
the  sale  thereof  for  its  payment. — Ibid. 

4.  To  Obtain  Settlement  of  Account. 

Equity  has  jurisdiction  of  a  claim  against 
the  executrix  and  sole  legatee  for  settlement 
of  an  account  against  the  testator,  since  the 
statutory  method  of  enforcing  the  liabi  lty 
of  the  legatee  by  means  of  a  suit  on  the  re- 
funding bond  would  be  inadequate,  on  the 
ground  that  the  bond,  if  given  in  such  case, 
would  have  been  made  by  the  legatee  pay- 
able to  herself  as  executrix. — Pratt  vs. 
Boody,  10  Dick.  175.     See  11  Id.  429. 

In  a  suit  to  restrain  prosecution  of  an 
action  at  law  on  an  account  against  com- 
plainant's testator,  defendants  set  up  by 
cross-bill  a  claim  against  complainant  as 
executrix  and  sole  legatee  of  the  testator 
on  the  same  account.  HELD,  that  they 
were  entitled  to  relief  on  the  cross-bill, 
though  complainants's  right  to  an  injunc- 
tion was  denied  on  the  ground  that  the  law 
court  could  settle  the  account,  and  defend- 


5.  For  Partial  Relief. 

Where  the  orphans  court  could  grant  only 
a  portion  of  the  relief  prayed  for  in  a  bill 
in  equity  against  an  assignee  in  insolvency, 
the  court  of  chancery  will  retain  the  bill  for 
all  purposes. — Terhune  vs.  Sibbald,  10  Dick. 
236. 

A  court  of  equity,  having  jurisdiction  of 
the  case  made  by  the-  bill  of  complaint,  may, 
notwithstanding  its  capacity  to  grant  the 
relief  prayed  for,  of  its  own  motion,  dismiss 
the  bill  at  any  stage  of  the  cause  upon 
ground  that  the  complainant  has  an  a 
quate  remedy  at  law.  When,  however,  no 
objection  upon  this  ground  is  raised  by  the 
;  nit.  tin  curt  may,  in  the  exercise  of  a 
sound  discretion,  retain  the  cause. — Var- 
rick  vs.  Hitt,  21  Dick.  442. 

6.  To  Compel    Payment  of    Purchase 

Price  to  Receiver. 

This  court  has  jurisdiction,  by  summary 
proceedings  upon  petition,  to  compel  the 
payment  by  a  purchaser  from  an  officer  of 
the  court  of  the-  agreed  price  of  goods  sold 
and  delivered.— McCarter vs. Finch,  10  Dick. 
24.3. 

7.  When  No  Specific  Statutory  Remedy. 

Where  property  coming  into  the  hands 
of  a  receiver  is  subject  to  a  lien  for  taxes, 
for  the  enforcement  of  which  no  specific 
remedy  is  provided  by  statute,  the  chan- 
cery court,  of  which  the  receiver  is  an 
officer,  has  jurisdiction  by  reason  of  his  pos- 
session of  the  property,  to  provide  payment 
of  the  taxes,  as  a  preferred  claim,  out  of  the 
proceeds  of  the  property.— Duryee  vs. 
United  States  Credit  System  Co.,  10  Dick. 
311. 

8.  Over  Construction  of  Wills. 

A  court  of  equity  will  not  assume  juris- 
diction to  construe"  a  will  alleged  to  pass 
real  estate  at  the  instance  of  an  executor 
who  is  not,  bv  the  terms  of  the  will,  given 
an  estate  in  the  property  disposed  of,  nor 
charged  with  the  performance  of  any  trust 
or  other  dutv  in  relation  thereto. — Torrey 
vs.  Torrey,  10  Dick.  410. 

Equity  has  no  jurisdiction  of  a  bill  by  a 
widow  praying  a  decree  that  under  her  hus- 
band's will  she  took  a  legal  estate  in  fee 
simple  in  all  Ms  real  estate  as  against  her 
children,  whose  answer  merely  asks  that 
their  interests  be  protected. — Fahy  vs. 
Fahy,  13  Dick.  210. 

The  court  of  chancery  has  jurisdiction  to 
entertain  a  suit  to  obtain  the  construction 
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of  a  will  in  order  to  establish  and  recover 
a  legacy. — Zabriskie  vs.  Huyler,  17  Dick. 
697.     A.  19  Id.  794. 

The  jurisdiction  of  the  court  of  chancery 
to  construe  a  will  can  only  be  invoked  when 
such  construction  involves  some  equitable 
relief  sought.  It  will  not  be  exercised  in 
construing  a  will  in  respect  to  the  devolu- 
t  on  of  title  to  real  estate,  where  no  cquita- 
able  relief  as  to  such  real  estate  is  sought. 
— Hoagland  vs.  Cooper,  20  Dick.  407. 

9.  In  Construction  of  Devise. 

Equity  will  construe  a  devise  when  such 
construction  is  incidental  to  its  general  jur- 
isdiction over  trusts. — Torrey  vs.  Torrey, 
10  Dick.  410. 

The  claimant  of  a  purely  legal  title  to 
lands  under  a  devise,  seeking  only  to 
establish  his  title  as  against  that  of  the 
heir  at  law  by  the  construction  of  the  will, 
must  assert  his  right  at  law  and  not  in 
equity. — Ibid. 

10.  When  Remedy  at  Law  Requisite 
or  Permissible. 

A  bill  filed  for  the  recovery  of  definitely 
ascertained  sums  of  money  and  showing  no 
occasion  for  an  accounting,  no  breach  of 
trust,  fraud  or  other  element  of  equity  jur- 
isdiction, will  be  dismissed  on  the  ground 
that  adequate  remedy  exists  at  law,  where 
the  answer  of  the  defendant  prays,  on  this 
ground,  the  same  relief  as  if  he  had  de- 
murred.— Thiefe  vs.  Mason,  10  Dick.  456. 

A  court  of  equity  is  without  jurisdiction 
of  an  action  to  enjoin  a  continued  trespass 
on  lands  by  the  maintenance  across  them 
of  pipes  laid  under  the  surface,  where  the 
right  to  relief  depends  on  the  question  of 
the  complainants  being  the  owner  of  the 
legal  title  to  the  land,  which  has  not  been 
determined  by  a  court  of  law,  the  trespass 
being  one  not  involving  irreparable  injury, 
and  one  for  which  an  action  in  ejectment 
affords  full  and  complete  relief. — Delaware, 
Lackawanna  and  Western  Railroad  Co.  vs. 
Breckenridge,  10  Dick.  141.     A.  Id.  593. 

Where  acts  of  trespass,  committed  under 
the  direction  of  some  or  one  of  the  defend- 
ants, have  been  enjoined  under  such  a  bill, 
and  the  only  answering  defendant  does  not 
allege  thai  she  is  responsible  for  the  tres- 
pass, and  may  be  sued  for  it,  and  the  bill 
is  taken  pro  oonfesso  against  the  other  de- 
fendants,  there  appears  no  such  interference 
with  complainant's  "peaceable  possession" 
as  would  oust  the  jurisdiction  under  the 
act. — Allaire  vs.  Ketcham,  10  Dick.  168. 

Where  the  objection  that  a  party  has  an 
adequate  remedy  at  law  is  not  taken  until 
after  the  testimony  is  all  in,  the  court,  in 
its  discretion,  will  retain  the  cause  if  the 
court  is  competent  to  grant  the  relief  asked 
for  and  has  jurisdiction  over  the    subject 


matter. — Coast  Company  vs.  Spring  Lake, 
11  Dick.  615.     A.  13  Id.  586. 

When  a  judicial  act  is  in  any  particular 
contrary  to  the  principles  of  equity,  the  fact 
that  there  may  be  a  remedy  at  law  on  other 
grounds  is  not  generally  a  sufficient  reason 
to  prevent  equity  from  interposing  its  ap- 
propriate remedy  on  grounds  not  available 
at  law. — North  Jersey  Street  Railway  Co. 
vs.  South  Orange,  13  Dick.  83. 

In  a  suit  to  compel,  for  false  representa- 
tions, repayment  of  money  paid  for  stock, 
brought  by  the  purchaser  against  one  who 
was  treasurer  of  a  mining  corporation,  it 
appeared  that  complainant  purchased  of 
defendant  certain  shares  of  stock  and  paid 
therefor  partly  in  cash  and  gave  a  mortgage 
for  the  balance  of  the  price,  at  the  request 
of  the  vendor,  to  a  third  party,  and  that  he 
was  induced  to  purchase  said  stock  by  the 
false  and  fraudulent  representations  of  de- 
fendant. The  mortgagee  not  being  made 
a  party  nor  the  validity  of  the  mortgage 
questioned.  HELD,  that  the  remedy  at 
law  being  adequate,  equity  would  not  enter- 
tain the  bill. — Krueger  vs.  Armitage,  13 
Dick.  357. 

Equity  will  not  entertain  a  bill  by  a  cred- 
itor of  a  mortgagor,  where  he  has  acquired 
the  legal  title  to  the  mortgaged  chattels  of 
his  debtor  by  a  sale  thereof  under  an  at- 
tachment, to  enjoin  a  sale  by  the  mortgagee 
on  foreclosure  of  his  mortgage,  executed 
prior  to  the  attachment,  but  claimed  by  the 
creditor  to  be  invalid  on  the  ground  that  it 
does  not  state  the  consideration  therefor, 
and  for  the  determination  of  its  validity, 
as  the  parties  have  an  adequate  remedy  at 
law,  by  replevin. — Jersey  Citv  Milling  Co. 
vs.  Blackwell,  13  Dick.  122. 

Equity  will  not  entertain  a  suit  in  which 
no  equitable  question  is  presented,  which 
seeks  a  decree  that  the  complainant's  legal 
title  to  lands  is  good,  and  that  the  defend- 
ant's legal  title  is  bad.  Such  questions  must 
lie  determined  by  a  suit  at  law. — Palmer  vs. 
Sinniekson,  14  Dick.  530. 

The  court  of  chancery  in  this  state  pos- 
sesses a  general  jurisdiction  in  cases  of  fraud, 
as  well  in  cases  where  the  remedy  at  law 
is  plain,  adequate  and  complete,  as  in 
other  cases;  but  when  the  remedy  at  law 
is  plain,  adequate  and  complete,  the  court 
of  chancery  is  reluctant  to  exercise  its  jur- 
isdiction, and  will  not  do  so  unless  the  ad- 
ministration of  justice  will  thereby  evi- 
dently be  facilitated. — Eggers  vs.  Ander- 
son, 18  Dick.  264. 

The  jurisdiction  of  a  court  of  equity  for 
enforcing  payment  of  debts  of  a  decedent, 
independent  of  the  general  administration 
of  the  statute  in  chancery,  will  not  be  exer- 
cised when  the  ordinary  procedure  at  law. 
and  under  the  statutes  for  collection  of 
debts,  is  applicable,  and  there  are  no  special 
reasons  to  supersede  them. — Loehnberg  vs 
Loehnberg.  IS  Dick.  496. 
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Bill  in  equity,  by  creditor  at  large,  to 
enforce  payment  of  debt,  will  not  lie  until 
the  debi  is  established  at  law  or  admitted 

by  i  lie  executors. — Ibid. 

Complainant  in  a  hill  to  charge  legatees 
and  devisees  with  a  claim  against  testator 
claimed  that  his  sole  remedy  was  in  equity, 
since,  being  a  devisee  himself,  he  could  not 
bring  an  action  at  law  for  I  he  debt .  HELD, 
thai  the  contention  was  of  no  merit ; 

(1)  It  appearing  from  the  will  that  the 
trustees  were  devisees  of  the  legal  title,  and 
as  such  were  subject  to  suit,  I 

(2)  The  persona]  estate  being  first  liable 
for  the  debts  ami  admitted  to  he  sufficient 
to  pay  them. — Ibid. 

The  defendants  agreed  with  the  complain- 
ant not  to  use  any  trading  stamp 
the  complainant's  during  the  continuance 
of  the  contract,  hut,  notwithstanding  this 
agreement,  used  the  stamps  of  complain- 
ant's competitors;  the  complainant  filed 
this  hill  for  an  injunction.  HELD,  that 
the  remedy  at  law  was  adequate,  and  thai 
the  bill  was  properly  dismissed.  Sperry  & 
Hutchinson  Co.  vs.  Vine  Brothers,  21  Dick. 
339. 

Until  a  claim,  on  which  suit  at  law  is 
pending  and  which  is  disputed,  is  estab- 
lished against  an  estate,  a  court  of  equity 
will  not  enforce  the  claim  against  a  fund 
alleged  to  be  held  by  tin'  executrix  in  trust 
for  the  payment  of  debts. — Seymour  vs. 
Goodwin,  2  Rob.  189. 

Where  a  complainant  had  no  lien  on  per- 
sonal assets  of  a  deceased  person  he  could 
not  maintain  a  suit  in  equity  against  dis- 
tributees o{  such  assets  to  subject  them,  or 
lands  purchased  therewith,  to  the  payment 
of  a  bond  on  which  deceased  was  liable. 
complainant's  remedy  at  law  being  com- 
plete and  adequate. — Acton  vs.  Shultz,  3 
Rob.  6. 

11.  Amount  Involved. 

And  on  such  a  prayer  in  the  answer,  if 
it  appears  by  the  proofs  that  the  sum  re- 
coverable is  "less  than  $50,  the  bill  will  be 
dismissed  at  final  hearing. — Thiefe  vs.  Ma- 
son, 10  Dick.  456. 

It  is  beneath  the  dignity  of  the  court  to 
entertain  a  suit  of  a  land  owner  to  enjoin 
the  construction  of  a  railroad,  the  land  not 
being  worth  more  than  $5. — Ocean  City 
Railway  Co.  vs.  Bray,  10  Dick.  101. 

fc  The  piece  of  land  in  question  here  was 
probably  worth  intrinsically  less  than  S50, 
but  was  so  situate  with  regard  to  the  com- 
plainant's other  property  as  to  render  it 
peculiarly  valuable  to  him.  HELD,  not 
beneath  the  dignity  of  the  court. — Fee  vs. 
Sharkey.  14  Dick.  2S4.     A.  15  Id.  446. 


I  quity  '/.ill   not    i    1..-  jurisdiction  of  a  bill 

to  enforce  a  lien  lor  only  |25  undi 
Stat.,  p.  l'ots,  though  the  chancery  court  is 

the   only    court    having   jurisdiction   of   pro- 
ceedings under  the  act. — Kelaher  i      I 
ish,  17  Dick.  674. 

12.  Over  Infants  by  Consent. 

\\  hi  ii  an  infant  has  been  brougl 
a  vice-chancellot  on  habeas  corpus,  and  the 
petitioner  for  the  writ,  and  the  pi  i 
l  ion    of    the    infant    make    counter- 

claims to  the  permanent  custody  of  the 
infant,  they  may.  by  entitling  their  plead- 
ings in  the  court  of  chancery  and  filing  them 
with  the  clerk  of  that  court,  presenting 
therein  an  issue  which  only  that  court  is 
competent  to  try,  indicate  their  purpose  to 
transfer  the  controversy  into  that  court, 
and  so  give  that  court  complete  jurisdiction 
of  their  cause. — Buckley  vs.  Perrine,  10 
Dick.  514. 

The  circumstances  of  this  case  show  that 
the  litigants  over  the  right  to  the  perma- 
nent custody  of  two  young  children,  had  in 
the  manner  above  stated  transferred  the 
cause  into  the  court  of  chancery,  had  con- 
sented  that  it  should  be  heard  before  the 
vice-chancellor  who  had  allowed  the  writ 
of  habeas  corpus,  and  had  agreed  upon  a 
day  sit  for  final  hearing.  HELD,  that  tin- 
respondents,  who  did  not  appear  on  that 
day,  could  not  successfully  assail  the  decree 
then  made,  upon  the  ground  that  the  court 
had  no  jurisdiction,  or  that  the  order  of 
reference  to  the  vice-chancellor  was  made 
ex  parte,  or  that  they  had  not  received 
regular  notice  of  final  hearing. — Ibid. 

13.  To  Restrain  Corporate  Acts. 

A  court  of  equity  does  not  possess  the 
power  to  restrain  a  corporation,  organized 
under  the  forms  of  law,  from  performing 
acts  within  its  corporate  power  merely  be- 
cause  some  of  the  steps  taken  in  organizing 
the  coin  pan}'  may  have  been  irregular,  or  be- 
cause the  purpose  of  the  incorporators  may 
have  been  to  establish  a  monopoly. — Attor- 
ney-General vs.  American  Tobacco  Co.,  10 
Di'ck.  352.     ^4.11  Id.  847. 

A  grange  was  organized  for  the  primary 
purpose  of  establishing  a  store  where  gen- 
eral merchandise  should  be  sold  and  ex- 
changed for  the  benefit  of  its  members. 
The  business  was  conducted  by  a  superin- 
tendent, under  his  name.  The  executive 
functions  of  the  grange  were  in  the  hands 
of  three  trustees.  Several  notes  signed  by 
the  trustees  had  been  given  in  the  course 
of  its  business,  interest  being  paid  out  of 
the  funds  of  the  association.  The  associa- 
tion became  insolvent,  and  creditors  holding 
notes  filed  a  bill.  HELD,  that  the  court 
had  jurisdiction  to  appoint  a  receiver  and 
grant  an  injunction. — Henry  vs.  Simanton, 
19  Dick.  572.     See  1  Rob.  606. 
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14.  To  Abate  Nuisance. 

The  common  council  of  a  borough,  by 
resolution,  threatened  to  tear  down  a  build- 
ing being  erected  on  land  which  it  claimed 
was  dedicated  to  public  use.  A  bill  was 
filed  to  restrain  the  borough  and  its  officers. 
The  borough  answered,  setting  up  a  dedi- 
cation of  the  building  site,  and  also  filed  a 
cross-bill  upon  the  same  ground,  praying 
that  the  nuisance  might  be  abated.  HELD, 
that  the  action  of  the  borough  council  was 
irregular;  that  the  injury  threatened  was 
irreparable  and  that  the  nuisance  was  not 
such  as  a  municipal  officer  could  abate  at 
common  law;  therefore,  their  threatened 
acts  will  be  restrained.  But  further  HELD, 
that  as  to  the  case  made  upon  the  cross-bill, 
no  objection  to  the  jurisdiction  of  the  court 
having  been  made  until  the  evidence  was 
concluded,  and  it  appearing  that  the  dedi- 
cation of  the  land  is  reasonably  clear,  the 
court  will  retain  the  cause  and  decree  an 
abatement  of  thenuisance. — Coast  Company 
vs.  Spring  Lake,  11  Dick,  615.  A.  13  Id. 
586. 

Equity  will  enjoin  the  contamination  of 
waters  creating  a  public  nuisance,  though 
redress  may  be  had  on  indictment  by  abate- 
ment of  the  nuisance. — Attorney  General 
vs.  Paterson,  13  Dick.  1.     See  15  Id.  385. 

A  court  of  equity  has  jurisdiction  to  pro- 
tect, by  preliminary  injunction,  a  dwelling 
house  against  a  nuisance  which  renders  it 
uncomfortable,  though  the  existence  of  such 
nuisance  is  disputed. — Cronin  vs.  Bloemecke, 
13  Dick.  313. 

A  private  citizen  cannot  sustain  a  bill  in 
equity  to  abate  a  public  nuisance  unless 
because  thereof,  he  suffers,  either  in  his 
person  or  his  property,  some  special  injury 
which  is  peculiar  to  himself,  and  not  as  one 
of  the  public. — Humphreys  vs.  Eastlack, 
18  Dick.  136. 


IS.  To  Grant  Inspection  of  Books,  &c. 

The  power  to  direct  either  party  to  a  suit 
to  give  to  the  other  an  inspection  and  copy, 
or  permission  to  take  copy,  of  any  books, 
papers  and  documents  in  his  possession  or 
under  his  control,  is  inherent  in  a  court  of 
equity,  and  can  be  exercised  in  the  absence 
of  any  statute  conferring  such  right. — Law- 
less vs.  Fleming,  11  Dick.  815. 

Gen.  Stat.,  p.  2559,  sec.  157,  does  not 
apply  to  a  court  of  equity,  the  act  of  which 
it  forms  a  part  being  entitled  "An  act  to 
regulate  the  practice  of  courts  of  law." — 
Ibid. 

The  jurisdiction  of  the  court  of  chancery 
to  compel  production,  for  inspection,  of  books 
and  papers,  whether  of  an  individual  or  cor- 
poration, is  confined  to  cases  where  the 
same  arc  evidential  in  a  cause  pending  in 
the  court,  and  cases  arising  under  a  bill  Sled 


for  relief  as  well  as  discovery,  or  under  a  bill 
filed  for  discovery  only,  in  aid  of  a  prosecu- 
tion or  defence  in  litigation  pending  or  con- 
templated.— Fuller  vs.  Alex.  Hollander  Co., 
16  Dick.  648. 

The  [lower  conferred  by  the  General  Cor- 
poration act  (Pamph.  L.,  1896,  p.  292, 
sec.  44),  summarily  to  order  books  of  a 
corporation  to  be  forthwith  brought  within 
this  state,  is  exercisable  by  a  justice  of  the 
supreme  court,  or  by  the  court  of  chancery, 
only  when  a  situation  exists  in  which  the 
judicial  authority  whose  action  is  invoked 
can  exercise  control  over  the  books  after 
compliance  with  the  order.  That  situation 
constitutes  the  "proper  cause"  contem- 
plated by  the  act. — Ibid. 

16.  To  Recover  Penalty  or  Forfeiture. 

It  is  a  fundamental  doctrine  that  equity 
does  not  assist  the  recovery  of  a  penalty  or 
forfeiture,  or  anything  in  the  nature  of  a 
forfeiture. — Morris  vs.  Kettle,  11  Dick.  826. 

17.  To  Reform  Instruments. 

Courts  of  equity  have  power  to  reform 
deeds  and  other  instruments  for  the  correc- 
tion of  mistakes,  but  to  warrant  the  exer- 
cise of  the  power,  the  proof,  in  demonstra- 
tion of  mistakes,  must  be  clear  and  satis- 
factory. The  courts  will  not  change  what 
is  written  upon  loose,  doubtful  or  equivocal 
evidence. — Morris  vs.  Kettle,  11  Dick.  826. 

Equity  will  reform  a  declaration  of  trust 
which  the  trustee  obtained  to  be  accepted 
by  a  misrepresentation  to  the  parties  inter- 
ested whereby  his  own  proportionate  share 
in  the  trust  was  inereased,  so  that  it  shall 
conform  to  the  true  agreement  between  the 
parties. — Larter  vs.  Canfield,  14  Dick.  461. 

18.  To  Cure  Defective  Title. 

A  party  who  holds  a  legal  title  to  prop- 
erty, but  who  is  out  of  possession,  cannot 
ask  the  aid  of  equity  to  remove  a  cloud  on 
his  title,  which  has  in  it  none  of  the  elements 
of  fraud,  accident  or  mistake,  unless  his 
title  is  perfectly  clear  and  paramount  to 
the  supposed  cloud,  and  he  is  not  prac- 
tically bringing  ejectment  in  chancery. — ■ 
Essex  County  National  Bank  vs.  Harrison, 
12  Dick.  91. 

19.  To  Prevent  Laying  of  Pipes. 

Equity  has  jurisdiction  to  enjoin  one 
from  using  pipes  for  transporting  oil  across 
a  railroad  right  of  way,  where  the  pipes 
extend  underneath  the  tracks,  without  the 
owner's  consent. — Delaware,  Lackawanna 
and  Western  Railroad  Co.  vs.  Brecken- 
ridge,  12  Dick.  154.     .4.  13  Id.  581. 

A  judgment  in  ejectment,  deciding  that 
a  certain  deed  did  not  confer  on  defendant 
a  right  to  lay  pipes  through  plaintiff's  land, 
settles  the  question  as  to  the  legal  effect  of 
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the  deed,  as  a  question  of  law,  thereby  pre- 
cluding defendanl  from  asserting  any  right 
under  the  deed  in  a  suit  to  enjoin  the  flaw 
of  oil  through  the  pipes.— Ipid. 

20.  To  Compel   Husband  to  Support 
Wife. 

This  court  has  no  jurisdiction,  under  its 
general  equity  powers,  to  make  a  decree  for 
fhe  supporl  of  a  wife  because  of  her  hus- 
LMfailure  to  maintain  her      Margarum 

vs.  Margarum,  12  Dick.  249. 

To  give  this  curt  jurisdiction  to  decree 
such  support,  under  section  20  of  the  Dl- 
«,,  ,('„,,.  Stat.,  p.  1270)  there  must 
bfan  abandonment  of  the  wife  by  the  hus- 
,,.„„!  or  separation  from  her  by  his  volun- 
tary act,  or  circumstances  equivalent  there- 
to 'and  also  a  neglect  or  refusal  on  lus  part 
to  support  her.  loth  these  conditions  must 
exist  to  give  this  court  jurisdiction.— Ibid. 

21.  To  Prevent  Unlawful  Use  of  Street. 

Where  the  abutting  owner  of  land  on  a 
street  owns  the  fee  in  the  middle  of  the 
Street  he  may  maintain  a  bill  to  enjoin  an 
unlawful  erection  on  the  street  ui  his  front. 
™H  B.  Anthonv  Shoe  Co.  vs.  West  Jersey 
Railroad  Co.,  12  Dick.  007. 

Where  he  does  not  own  the  fee  of  the 
street,  he  cannot  maintain  a  suit  to  restrain 
a  nuisance  which  injures  him  only  in  a  right 
enjoyed  by  him  as  one  of  the  public.— Ibid. 

Under  ordinary  circumstances  when  ■  there 
is  no  special  injury  to  the  complainant,  and 
where  the  remedy  by  indictment  is  sufficient 
to  abate  the  nuisance,  and  to  restore  to  the 
public  use  the  entire  highway  equity  Will 
not  interfere  even  on  behalf  of  the  public. 
—Ibid. 

22.  To  Regulate  Municipal  Proceedings. 


Though  a  township  ordinance  granting 
powers  and  franchises  to  a  street  railway 
corporation  provides  that  the  township  may 
adjudge  a  breach  of  duties  and  obligations 
and  declare  a  forfeiture,  an  order  passed 
pursuant  thereto,  declaring  a  forfeiture  and 
decreeing  a  sale  of  the  corporate  property, 
is  judicial  in  its  character,  and  equity  has 
the  same  power  to  intervene  and  modify  the 
proceeding  as  it  would  have  to  interfere  in 
^proceeding  in  a  court  of  law -North  Jer- 
sey Street  Railway  Co.  vs.  South  Orange,  13 
Dick.  S3. 

23.   To   Recover   Money   Paid   Under 
False  Representations. 

In  an  action  by  complainant  against  de- 
fendant to  recover  the  money  paid  because 
of  false  representations  as  to  the  value  oi 


,l„.  !,,,„!,   thereby  he  was  induced  ^'Pur- 
chase   the    share-,    that    the    want    of    legal 

co  ,  . .    ,.    not    a    ground   for 

equitabl  i«,n.— Krueger   vs.    Armi- 

tage,  13  Dick.  357. 

V  transfi  n  e  of  t*  rescind  the 

...,1,.  on  n round  thai  it  was  i     need  by 

fraudulent   representation*  ami  i 

amounl  paid,  in  equity,  since  the  recovery 

Of  money  paid  under  false  repn 

is  not   within  the  scopt    oi   Lern  equity 

jurisdiction      Polhemus  vs.  Holland  Trust 
Co  .  i  i  Dick.  93      Set  16  Id  654 

24.  In  Insolvency  Proceedings. 

In  an  insolvency  proceeding  against  a. 
corporation,  in  order  to  vest  this  court  with 
jurisdiction  to  make  a  decree  for  the  sale  of 
the  property  of  the  insolvent  company  clear 
oi  M,„.  encumbrances  under  the  eighty-first 
section  of  the  Corporation  act,  two  junsdic- 
tional  facts  must  appear— first,  that  the 
prior  encumbrances  are  disputed  as  to  either 
equitable  right-  asserted  under 
them  and  secondly,  that  t he  property  is  of 
such  a  character  that  it  will  materially 
deteriorate  in  value  pending  the  litigation.— 
Reilly  vs.  Penn  Cordage  Co.,  13  Dick.  459. 

On  the  insolvency  of  a  corporation  the 
chancery  court  has  jurisdiction  of  a  bill  by 
its  receiver  to  recover  liabilities  of  stock- 
holders for  unpaid  stock  necessary  for  the 
payment  of  debts,  though  the  corporations 
have  not  recovered  judgments 
within  the  state  and  had  executions  returned 
unsatisfied.— See,  Receiver  vs.  Heppen- 
heimer,  3  Rob.  36. 

25.  To  Relieve  from  Mistake  in  Con- 
tract. 

\  judgment  that  plaintiff  did  in  fact 
make  a  valid  and  enforceable  contract  at  law 
is  M  bar  to  a  suit  in  equity  to  relieve  him 
from  its  effect  on  the  ground  of  mistake.— 
Scott  vs.  Hall,  13  Dick.  42.  bee  15 Id. 
4.31. 


26.  To  Set  Aside  Fraudulent  Convey- 
ance. 

A  judgment  creditor  who  has  delivered 
his  writ"  of  execution  to  the  sheriff  may 
maintain  a  bill  in  chancery  to  set  aside  a 
fraudulent  sale  of  personal  property  made 
by  the  defendant.— Hall  vs.  Nash,  13  Dick. 
554. 

Where  the  parties  to  a  contract  have  be- 
come incapable  of  carrying  it  out  without 
judicial  aid,  by  reason  of  an  alleged  fraudu- 
lent conveyance  to  another  person,  with 
notice  of  the  contract,  of  a  portion  of  the 
property  contracted  for,  equity  will  take 
jurisdiction  to  enforce  their  rights.— Wood- 
ridge  vs.  Carlstadt,  15  Dick.  1. 
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27.  To  Enforce  Contract  Between  Hus= 

band  and  Wife. 

Equity  is  the  proper  forum  in  which  to 
enforce  contracts  between  husband  and  wife. 
— Bishop  vs.  Bourgeois,  13  Dick.  417. 

28.  Over  Fraud  in  Execution  of  Instru= 

ment. 

Where  a  bill  alleges  that  defendant 
fraudulently  inserted  in  a  mortgage  given  to 
it  that  the  money  was  advanced  to  pay 
purchase  money  to  impair  the  lien  of  com- 
plainant's mortgage,  and  there  is  no  proof 
of  the  alleged  fraud,  equity  is  without 
jurisdiction,  as  the  bill  asks  only  a  declara- 
tion in  advance  of  a  sale  under  execution  as 
to  the  priority  of  two  legal  liens. — Henry 
McShane  Manufacturing  Co.  vs.  Kolb,  14 
Dick.  146. 

Equity  has  jurisdiction  to  rescind  a  con- 
tract for  fraudulent  misrepresentations  and 
to  compel  restitution  of  the  money  obtained 
thereunder. — Hubbard  vs.  International 
Mercantile  Agency,  2  Rob.  434. 

29.  To  Try  Title  to  Office. 

Equity  will  not  decide  which  of  two  sets 
of  officers  claiming  to  be  the  officers  de  jure 
of  a  beneficial  society  are  entitled  to  the 
offices,  unless  some  other  equitable  matter 
is  involved  in  and  requires  the  decision  of 
such  question. — St.  Patrick's  Alliance,  &e. 
vs.  Byrne,  14  Dick.  26. 

The  fact  that  one  of  the  rival  claimants 
to  an  office  of  a  beneficial  association  holds 
funds  which  he  refuses  to  pay  over  to  one 
claiming  to  be  his  successor,  does  not  give  a 
court  of  equity  jurisdiction  to  determine 
their  rights  to  the  office. — Ibid. 

The  power  to  inquire  into  and  adjudicate 
upon  the  validity  of  an  election  of  officers  of 
both  municipal  and  private  corporations  is, 
by  the  constitution,  vested  solely  in  the 
supreme  court  of  this  state,  and  the  legisla- 
ture has  no  power  to  vest  any  part  of  that 
judicial  jurisdiction  in  any  other  tribunal. — 
Goldstein  vs.  Ewing,  17  Dick.  69. 

30.  To  Permit  Removal  of  One  Buried. 

Anyone  seeking  to  remove  a  body  once 
buried  is  subject  to  the  jurisdiction  of  a 
court  of  equity,  which,  in  this  matter,  is,  in 
this  country  the  successor  of  the  ecclesias- 
tical courts. — Toppin  vs.  Moriarty,  14  Dick. 
115. 

3 1 .  Over  Bankrupt's  Transfer. 

A  state  court  has  jurisdiction  of  a  suit  by 
a  trustee  in  bankruptcy  to  set  aside  a  trans- 
fer by  the  bankrupt,  made  within  four 
months  before  the  petition  in  bankruptcy 
was  filed,  giving  a  preference,  though  it  is 


void  only  under  the  Bankruptcy  act. — 
Bindseil  vs.  Cashion,  15  Dick.  116.  A.  16 
Id.  675. 

A  suit  in  a  state  court  by  a  trustee  in 
bankruptcy  to  set  aside  a  transfer  of  chattels 
by  the  bankrupt,  giving  a  preference,  is  not 
barred  by  the  fact  that  after  the  petition 
in  bankruptcy  was  filed,  and  before  the  ad- 
judication in  bankruptcy,  the  creditors  filed 
a  petition  in  the  United  State  district 
court,  praying  that  the  transferee  be  en- 
joined from  disposing  of  the  property,  on 
which  injunction  issued,  but  nothing  further 
was  done;  this  not  snowing  pendency  of 
another  suit,  as  the  creditors  could  not 
further  prosecute  it. — Ibid. 

A  state  court  is  not  prevented  from  ac- 
quiring jurisdiction  over  a  cause  instituted 
by  a  trustee  in  bankruptcy  to  recover  pro- 
perty unlawfully  assigned  by  the  bankrupt 
to  the  defendant,  merely  because,  in  the 
bankruptcy  proceedings,  the  United  States 
district  court,  at  the  instance  of  the  peti- 
tioning creditors,  had  enjoined  the  defendant 
from  disposing  of  the  property  until  the 
further  order  of  that  court. — Bindseil,  Trus- 
tee vs.  Smith,  16  Dick.  645. 

The  court  of  chancery  has  jurisdiction  of 
a  suit  brought  to  compel  the  defendant  to 
transfer  to  the  complainant  a  promissory 
note,  a  bond  and  mortgage  and  books  ac- 
counts, to  which  the  defendant  has  a  legal 
title  voidable  under  the  federal  Bankrupt 
act,  at  the  option  of  the  complainant. — 
Ibid. 

32.  To  Remove  Executor  and  Trustee. 

Although  the  court  of  chancery  does  not 
possess  the  power  to  remove  an  executor 
from  office  or  to  devolve  his  duties  as  execu- 
tor upon  a  receiver,  yet  when  the  duties  of 
an  executor  are  intermingled  with  and  in- 
separable from  his  duties  as  a  trustee,  the 
jurisdiction  of  a  court  of  equity  over  trusts 
and  trustees  will  extend,  in  a  proper  case, 
to  restraining  the  person,  who  is  trustee 
from  performing  his  functions  as  trustee, 
notwithstanding  the  fact  that  such  restraint 
will  incidentally  prevent  his  performance 
of  his  functions  as  executor. — Bentley  vs. 
Dixon,  15  Dick.  353. 

33.  On  Covenant  Relating  to  Personal 

Property. 

By  a  sealed  agreement  in  writing  the 
holder  of  letters  patent  of  the  United  States 
made  a  covenant  for  himself  and  his  assigns 
not  to  permit  the  use  of  the  invention 
without  affixing  to  the  manufactured  article 
a  certain  style  of  label  of  which  the  cove- 
nantee should  have  the  exclusive  sale; 
which  agreement  was  duly  recorded  in  the 
patent  office.  The  patent  was  afterwards 
assigned  by  writing  referring  to  and  except- 
ing  the   rights   of  the   covenantee;    which 
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assignment  was  duly  recorded.  The  as- 
signee gave  general  licenses  to  use  the 
patent.  HELD,  that  a  court  of  equity  has 
no  jurisdiction  to  compel  the  assignee  to 
answer  for  any  loss  of  profits  sustained  by 
reason  of  failure  of  licensees  to  purchase 
and  affix  the  labels,  (a)  Because  if  the 
assignee  was  bound  by  the  covenant,  so 
were  the  licensees  who  were  equally  charge- 
able with  notice,  and  there  was  no  inequity 
in  not  expressly  obligating  them  to  perform 
it;  (b)  because  the  covenant  was  collateral 
only  and  did  not  encumber  the  patent; 
(c)  because  even  on  a  direct  covenant  relat- 
ing to  the  use  of  personal  property  a  court 
of  equity  can  only  give  restrictive  relief. — 
Courter  vs.  Crescent  Sewing  Machine  Co., 
15  Dick.  413. 

34.  Over  Foreign  Litigants. 

A  party  who  applies  to  this  court  for, 
and  obtains  the  appointment  of,  a  receiver 
for  an  insolvent  corporation,  and  the  vesting 
of  the  title  of  the  assets  thereof  in  sucli  re- 
oeiver,  will  not  be  permitted  by  this  court 
to  take  proceedings  in  a  foreign  jurisdiction 
to  obtain  a  prior  lien  on  those  assets  for  his 
own  debt. — Chesapeake  &  Ohio  Railway  Co. 
vs.  Swayze,  15  Dick.  417. 

It  is  no  objection  to  the  exercise  by  this 
court  of  its  preventive  remedy  in  such  a  case 
that  the  party  is  not  within  its  territorial 
jurisdiction.  By  bringing  suit  in  this  court 
to  subject  the  assets  to  its  jurisdiction  the 
party  subjects  himself  to  its  jurisdiction, 
for  all  purposes,  pending  the  administration 
of  those  assets. — Ibid. 

Defendant  was  conducting  business  in 
two  places  in  the  state,  at  one  of  which  his 
family  resided,  and  he  had  another  business 
and  office  in  another  state,  at  which  he 
spent  considerable  time,  but  only  slept 
there  occasionally  when  business  was  press- 
ing, and  did  not  give  up  his  domicile  in  the 
first  state,  and  while  so  doing  commenced 
divorce  proceedings  against  his  wife  in  the 
North  Dakota  courts.  His  wife  obtained 
an  injunction  restraining  him  from  procur- 
ing such  divorce,  which  was  served  on  him 
outside  the  state,  and,  a  subpoena  being 
returned  unserved  on  account  of  not  found, 
jurisdiction  was  obtained  by  publication, 
and  service  was  made  on  him  by  mail. 
HELD,  that  the  court  had  such  jurisdiction 
of  the  person  of  defendant  as  to  empower 
it  to  enjoin  his  procuring  a  divorce. — Kemp- 
son  vs.  Kempson,  16  Dick.  303. 

Where  a  defendant  had  been  enjoined 
from  procuring  a  divorce,  and  had  notice,  no 
matter  how  obtained,  that  the  injunction 
had  been  issued,  he  is  liable  for  contempt 
for  violating  it  to  the  same  extent  as  if  it 
had  actually  been  served  on  him  in  writing. 
—Ibid. 

It  is  no  objection  to  the  exercise  by  this 
court  of  its  preventive  remedy  in  such 


case  that  the  party  is  not  within  its  terri- 
torial jurisdiction.  By  bringing  suit  in  this 
court  to  subject  the  assets  to  its  jurisdiction, 
the  party  subjects  himself  to  its  jurisdiction, 
for  all  purposes,  touching  the  administration 
of  those  assets. — Chesapeake  and  Ohio  Rail- 
way Co.  vs.  Atlantic  Transportation  Co.,  17 
Dick.  369.     See  Id.  751. 

35.  To  Prevent   Multiplicity  of  Suits. 

Where  several  parties  had  purchased  land 
from  a  widow  whi  1 1 1  .ok  a  life  estate  with  the 
power  of  alienation,  and  one  of  the  children 
who  took  a  fourth  interest  in  the  remainder, 
had  mortgaged  his  undivided  interest,  a 
court  of  equity  had  jurisdiction  of  a  parti- 
tion suit  between  the  heirs  to  remove  a  cloud 
from  the  title  of  the  property  conveyed  by 
the  widow,  the  legal  title  Ix-ing  in  a  number 
of  people,  to  prevent  a  multiplicity  of  suits. 
— Bryan  vs.  Bryan,  16  Dick.  45. 


36. 


In  Distribution  of  Decedent's 
Estate. 


Where  the  court  of  chancery  assumes  juris- 
diction of  the  entire  settlement  of  an  estate 
by  reason  of  a  bill  filed  against  the  heirs 
and  administrator  by  a  creditor,  the  assets 
will  be  applied  as  they  would  be  applied  in 
the  probate  court. — First  National  Bank  vs. 
Thompson,  16  Dick.  188. 


37. 


In  Action  for  Unliquidated 
Damages. 


The  court  of  chancery  has  no  jurisdiction 
of  a  purely  legal  claim  for  the  payment  of 
unliquidated  damages. — Norton  vs.  Sink- 
horn,  16  Dick.  508.  . 

An  answer  and  cross-bill  filed  in  a  suit  in 
this  court  under  Gen.  Stat.,  p.  2078,  setting 
up  such  a  claim  for  unliquidated  damages, 
will  be  stricken  out  as  seeking  to  introduce 
matter  not  within  the  jurisdiction  of  this 
court. — Ibid. 

The  court  of  chancery  has  no  jurisdiction 
to  pass  upon  a  legal  demand  for  unliqui dated 
damages. — Schwalber  vs.  Ehman,  17  Dick. 
315. 

Claims  for  unliquidated  damages  are  not 
within  the  cognizance  of  courts  of  equity. — 
Stevenson  vs.  Morgan,  19  Dick.  219. 

In  the  cases  in  which  unliquidated 
damages  have  been  occasionally  awarded 
in  this  court,  they  have  not  been  the 
primary  object  of  the  suit,  but  only  an 
incidental  remedy  in  aid  of,  or  in  substitu- 
tion for,  some  established  mode  of  equitable 
relief. — Ibid. 

38.  To  Quiet  Title. 

Where  defendant  asserted  title  to  an 
easement  in  a  water  course  across  com- 
plainant's premises,  and  had  gone  on  the 
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premises,  without  complainant's  consent, 
to  repair  the  stream  every  year  since  1879, 
and  had  destroyed  a  gate  erected  by  com- 
plainant to  lessen  the  flow  of  the  water, 
equity  has  no  jurisdiction,  prior  to  a  settle- 
ment of  the  question  of  defendant's  rights  at 
law,  to  quiet  title  to  the  easement,  under 
the  acts  giving  jurisdiction  in  case  com- 
plainant is  in  peaceable  possession  of  the 
property. — De  Hanne  vs.  Bryant,  16  Dick. 
141. 

39.  Over  Railroad  Crossings  and  Tracks. 

When  two  railways  cross  each  other  at 
grade  and  being  unable  to  agree  upon  proper 
provisions  for  protection  against  collision 
submit  that  question  to  the  determination 
of  this  court,  it  has  jurisdiction  to  determine 
it. — Jersey  City  &c,  Railway  Co.  vs.  New 
York,  Susquehanna  and  Western  Railway 
Co.,  17  Dick.  390. 

Principle  upon  which  the  court  will  act 
in  making  such  determination  discussed. — 
Ibid. 

The  jurisdiction  of  the  court  of  chancery 
denied  in  the  case  stated. — Bayliss  vs.  New- 
ark and  Hackensack  Traction  Co.,  18  Dick. 
310. 

Jurisdiction  to  determine  how  conflicting 
easements  of  way  across  the  same  place  shall 
be  occupied  and  used  by  two  or  more  holders 
of  such  easements,  is  vested  in  the  court  of 
chancery. — West  Jersey  &c,  R.  R.  Co.  vs. 
Atlantic  City  Co.,  20  Dick.  613. 

That  jurisdiction  is  one  of  the  inherent 
equitable  powers  of  the  court  of  chancery, 
which  is  incapable  of  exercise  by  any  other 
forum,  and  is  protected  by  article  6,  section  1 
of  the  constitution  of  this  state. — Ibid. 

It  is  unaffected  by  any  legislative  fran- 
chise granting  to  a  corporation  an  easement 
of  way,  or  by  a  legislative  charter  which 
empowers  a  municipality  to  regulate  streets 
and  railroad  crossings  within  its  bounds. — 
Ibid. 

Where  a  newly  organized  company  is 
authorized  to  lay  its  railroad  tracks  at  grade 
across  the  existing  tracks  of  another  railroad, 
and  the  construction  proposed  involves  only 
such  a  crossing,  the  new  company  should 
pay  the  expenses  incident  to  the  safe  con- 
struction of  its  tracks  across  those  of  the 
senior  company.- — Ibid. 

40.  Over  Recovery  for  Lost  Check. 

Equity  has  jurisdiction  of  an  action  on  a 
lost  check,  where  made  to  the  maker's  own 
order,  and  transferred  for  value  without 
endorsement;  the  endorsee  in  such  case 
having  only  an  equitable  title. — Moore  vs. 
Durnam,  18  Dick.  96. 

Defendant,  on  agreeing  to  purchase  land, 
deposited  a  check  for  less  than  one-tenth 


the  consideration  to  be  paid,  agreeing  to 
forfeit  the  sum  deposited  in  case  he  did  not 
carry  out  the  agreement  and  take  the  deed. 
HELD,  stipulated  damages  and  not  a 
penalty,  and  therefore,  the  check  being  lost, 
complainant's  claim  was  enforceable  in 
equity. — Ibid. 

Quaere.  Has  a  court  of  law  jurisdiction 
over  a  suit  on  a  lost  check? — Clinton  Na- 
tional Bank  vs.  Stiger,  1  Rob.  522. 


II. 


In  Apportionment  Between 
Counties. 


The  duty  imposed  on  the  court  of  chan- 
cery by  Pamph.  L.,  1902,  p.  566,  to  hear 
a  petition  for  the  apportionment  between 
the  counties  interested  of  the  expense  of 
maintenance  of  a  plank  road  running  into 
two  or  more  counties,  after  the  charter  of 
the  plank  road  company  had  expired,  is 
judicial  and  properly  imposed  on  such  court. 
—In  re  Newark  Plank  Road,  18  Dick.  710. 

Where,  on  the  expiration  of  the  charter  of 
a  plank  road  company,  owning  a  road  partly 
in  each  of  two  counties,  it  becomes  necessary, 
under  Pamph.  L.,  1902,  p.  566,  to  appor- 
tion the  expense  of  maintaining  the  road 
between  such  counties,  and  the  citizens  of 
one  of  the  counties  use  the  road  in  traffic 
which  merely  passes  through  the  other 
county  without  any  benefit  thereto,  and 
the  remainder  of  the  use  is  of  equal  benefit 
to  each,  the  expense  should  be  apportioned 
by  ascertaining  the  proportion  of  such 
through  traffic  to  the  total  use  of  the  road, 
and  charge  such  proportion  of  the  expense, 
with  one-half  of  the  remainder,  to  the  county 
engaged  in  such  through  traffic,  and  charge 
the  other  half  of  the  remainder  to  the  other 
county,  though  more  of  the  road  may  be  in 
one  county  than  in  the  other. — Ibid. 

42.  Over  Unknown  Heirs. 

Section  11  of  the  Chancery  act  (Revision 
of  1902),  providing  for  publication  against 
unascertaincd  heirs,  devisees  or  personal 
representatives  and  a  decree  against  them 
by  their  class  designation  only,  does  not 
apply  to  the  "Act  to  compel  the  determina- 
tion to  claims  to  real  estate  in  certain  cases 
and  to  quiet  the  title  to  the  same."  Quaere. 
If  it  did  apply  would  it  contravene  the  four- 
teenth amendment  to  the  federal  constitu- 
tion as  not  being  due  process  of  law? 
—Hill  vs.  Henry,  21  Dick.  150. 

43.  To  Redeem  Pledges. 

A  bill  to  redeem  a  pledge  cannot  be  main- 
tained without  some  additional  ground  of 
equitable  jurisdiction. — De  Bevoise  vs.  H. 
&  W.  Co.,  1  Rob.  472. 

44.  To  Annul  Lease  of  Riparian  Rights. 

Equity  has  jurisdiction  on  an  information 
by  the  attorney-general,  at  the  relation  of 
a  private  party,  to  annul  a,'lease_of  the  state's 
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lands  under  water  obtained  by  a  person  not 
the  owner  of  the  shore  front,  through  a  false 
representation  of  the  fact. — Grey  vs.  Morris 
&  Cummings  Dredging  Co.,  3  Rob.  829. 

45.  Over  Property  in  This  State. 

A  plea  put  in  by  one  P.  denied,  in  general 
terms,  that  the  property  concerning  which 
relief  was  sought  was  located  within  the 
state  of  New  Jersey.  It  admitted  (by  not 
denying)  that  the  property  in  question  was 
capital  stock  of  a  New  Jersey  corporation. 
HELD,  that  inasmuch  as  the  situs  of  the 
stock  was  in  New  Jersey,  the  New  Jersey 
courts  had  jurisdiction  to  proceed  against 
P.  in  respect  of  it;  that  he  was  a  necessary 
party  to  the  proceeding,  and  that  a  decree 
ctmld  be  made  in  respect  of  the  res  which 
■would,  in  case  he  should  not  appear,  bind 
his  interest  therein. — Andrews  vs.  Guayaquil 
and  Quito  Railway  Co.,  3  Rob.  211. 

46.  When  Federal  Court  Has  Control. 

Where  a  federal  court  acquires  jurisdic- 
tion in  an  action  at  law,  a  state  court  will 
not  enjoin  plaintiff  from  prosecuting  his  de- 
mands in  tin-  federal  court,  although  the 
defence  involves  an  account  the  items  of 
which  are  so  numerous  as  to  prevent  a  care- 
ful consideration  bv  a  jury.— Shaw  vs.  Frey, 
3  Rob.  321. 

A  state  court  may  compel  a  discovery 
from  one  under  its  jurisdiction  of  matters 
necessary  to  a  fair  trial  of  a  law  action  in  a 
federal  court,  and  may,  for  that  purpose, 
restrain  the  prosecution  of  the  action  in  the 
federal  court  pending  the  discovery,  where, 
owing  to  the  common  citizenship  of  the 
parties,  the  federal  court  cannot  grant  the 
relief. — Ibid. 

47.  To  Annul  Marriage  for  Fraud  and 

Duress. 

The  jurisdiction  of  the  court  of  chancery 
to  deeree  the  annulment  of  a  marriage  on 
the  ground  of  fraud  is  confined  to  cases  of 
fraud  which  affect  the  essentials  of  marriage, 
and  will  not  be  exercised  if  a  decree  of  an- 
nulment will  violate  public  policy. — Boehs 
vs.  Hanger,  3  Rob.  10. 

The  jurisdiction  of  the  court  of  chancery 
to  annul  a  marriage  for  duress  is  not  derived 
from  the  divorce  statute  nor  limited  by  its 
terms  as  to  residence,  &c,  but  is  based  on 
the  inh:  rent  ind  genersJ  junsai:  -ion  :f  th  n 
court  over  questions  arising  out  of  contract. 

Avakian  vs.  Avakian,  3  Rob.  89.      A.  Id. 

834. 

The  court  of  chancery  of  New  Jersey  has 
jurisdiction  to  annul  on  the  ground  of  duress 
a  marriage  si  .lemnized  in  England  between 
a  resident  of  Massachusetts  and  an  Armenian 
who  at  the  time  the  marriage  was  performed 
was  on  her  way  to  New  Jersey  to  take  up 


her  residence  there,  where  the  bill  was 
brought  by  the  latter  after  having  resided  a 
short  time  in  New  Jersey,  and  personal 
service  within  the  state  was  had  on  the 
defendant. — Ibid. 

48.  To  Enforce  Sale  of  Bond  and  Mort- 
gage. 

A  court  of  equity  has  jurisdiction  to  en- 
force a  contract  for  the  sale  of  a  bond  and 
mortgage,  on  bill  filed  by  the  holder. — Law 
vs.  Smith,  2  Rob.  81. 


X.  OF  SURROGATE  AND  ORPHANS 
COURT. 

When  applicatii  in  is  made  to  a  surrogate  to 
admit  a  will  to  probate  and  grant  letters 
testamentary  thereon,  jurisdiction  is  con- 
ferred upon  him  by  our  statute  to  act 
thereon,  except  in  three  classes  of  cases, 
viz.,  (1)  when  he  finds  doubts  arise  on  the 
face  of  the  will,  or  (2)  when  a  caveat  is  put 
in  against  proving  a  will,  or  (3)  when  a  dis- 
pute arises  respecting  the  existence  of  a 
will.— Murray  vs.  Lynch,  19  Dick.  290.  A. 
20  Id.  399. 

In  either  of  the  cases  above  cited,  the  sur- 
rogate is  forbidden  to  act  upon  the  applica- 
tion, but  is  required  to  issue  citations  to  all 
persons  concerned,  returnable  to  the  or- 
phans court,  and  jurisdiction  is  conferred 
upon  that  court  to  hear  and  determine  the 
matters  in  controversy. — Ibid. 

When  a  surrogate,  upon  such  application, 
is  not  thus  prohibited  from  acting  thereon, 
his  adjudication  admitting  or  refusing  to 
admit  the  will  to  probate,  is  reviewable  by 
an  appeal  to  the  orphans  court  made  by  any 
person  interested,  and  thereupon  the  or- 
phans court  is  given  jurisdiction  to  proceed 
thereon  as  if  the  will  had  not  been  proved 
before  the  surrogate;  provided,  the  appeal 
is  taken  within  the  period  after  the  proceed- 
ings before  the  surrogate  fixed  by  the  statute. 
—Ibid. 

When  a  surrogate  has  duly  acted  upon 
such  an  application  and  has  made  an 
adjudication  and  decree  thereon,  the  power 
conferred  upon  him  has  been  exhausted,  and 
he  may  not  thereafter  issue  citations  requir- 
ing the  parties  to  appear  in  the  orphans 
court  in  respect  to  any  controversy  over  the 
probate  of  the  will. — Ibid. 

The  jurisdiction  of  the  orphans  court  over 
the  probate  of  the  will,  after  it  has  been  duly 
admitted  to  probate  by  the  surrogate,  only 
attaches  when  an  appeal  has  been  taken 
within  the  time  limited  by  the  statute.  No 
jurisdiction  will  be  acquired  by  citations 
thereafter  issued  by  the  surrogate  and  re- 
turned into  the  orphans  court. — Ibid. 
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A  paper  writing  purporting  to  be  a  last 
will  and  testament  of  a  person  who  died 
domiciled  in  Essex  county,  was  offered  for 
probate  before  the  surrogate  of  that  county. 
There  appeared  nothing  on  the  face  of  the 
will  to  raise  a  doubt.  No  caveat  was  filed 
and  no  dispute  arose  upon  the  existence  of  a 
will.  The  surrogate  took  the  depositions 
of  the  witnesses  and  made  a  decree  admitting 
the  will  to  probate  and  granting  letters 
testamentary  thereon.  No  appeal  was 
taken  from  the  surrogate's  decree.  After 
the  time  for  appeal  had  passed,  heirs  at  law 
and  next  of  kin  of  the  decedent  filed  a  peti- 
tion with  the  surrogate  stating  objections 
to  the  will  as  not  well  executed,  or  induced 
by  undue  influence.  The  petition  treated 
the  probate  of  the  surrogate  as  of  common 
form,  and  prayed  that  respondents  should 
be  required  to  reprove  it  in  solemn  form. 
Thereupon  the  surrogate  issued  citations 
to  the  parties  interested  returnable  to  the 
orphans  court,  and  that  court  dismissed  the 
petition  and  citations  for  lack  of  jurisdiction. 
HELD,  that  the  surrogate  had  no  jurisdic- 
tion to  entertain  such  a  petition  and  issue 
citations  thereon,  and  that  the  orphans  court 
had  no  jurisdiction  to  determine  the  matter 
thus  presented. — Ibid. 

Quaere.  Whether  the  distinction  be- 
tween probate  in  common  and  in  solemn 
form,  known  to  the  English  ecclesiastical 
and  probate  practise  is  applicable  to  any 
form  of  probate  in  this  state,  but  held  that 
the  probate  by  a  surrogate,  by  the  jurisdic- 
tion conferred  on  him,  is  not  a  mere  probate 
in  common  form,  but  an  adjudication  upon 
proofs  and  in  rem,  reviewable  only  by  appeal 
in  the  manner  provided  by  the  statute?  The 
dictum  in  Straub's  Case,  4  Dick.  Ch.  Rep. 
264,  disapproved. — -Ibid. 

The  provisions  of  section  29  of  the  Or- 
phans Court  act  of  1S9S  confer  jurisdiction 
.  upon  the  surrogate  over  the  grant  of  letters 
of  administration  on  the  estate  of  persons 
who  have  died  non-residents  of  this  state. 
A  contest  over  the  right  of  administration 
will  not  oust  his  jurisdiction  or  confer 
jurisdiction,  in  the  first  instance,  on  the 
orphans  court,  as  in  the  case  of  deceased 
residents  of  the  state,  under  the  provisions 
of  section  20  of  that  act. — Russell's  Case,  19 
Dick.  313. 

The  foreign  residence  of  a  decedent  at 
death  is  a  jurisdictional  fact,  essential  to 
the  jurisdiction  of  the  surrogate  under  sec- 
tion 29.  If  persons  in  interest  deny  the 
foreign  residence  and  assert  a  residence  in 
this  state,  the  surrogate  is  impliedly  author- 
ized to  determine  the  residence,  subject  to 
an  appeal  to  the  orphans  court  under  section 
201  of  that  act. — Ibid. 

The  residence  of  an  infant  born  in  New 
Jersey,  of  parents  resident  here,  is  pre- 
sumed to  continue  a  residence  in  this  state, 
until  proof  is  adduced  that  it  has  been 
lawfully  changed.  The  infant's  residence 
will  follow  that  of  the  father  while  he  is  living. 
After  the  father's  death,  it  will,  in  general, 


follow  that  of  the  mother.  The  residence 
of  an  infant  existing  in  this  state  at  the 
death  of  the  father  will  not  be  shown  to  be 
changed,  by  proof  that  the  mother  after- 
ward took  the  infant  with  her  to  a  foreign 
state,  unless  it  appears  that  the  change  of 
abode  was  the  intent,  on  the  part  of  the 
mother,  to  abandon  the  residence  in  New 
Jersey,  and  acquire  residence  in  the  foreign 
state,  animo  manendi. — Ibid. 

A  petition  was  presented  to  an  orphans 
court  by  one  who  claimed  that  he  had  de- 
posited a  sum  of  money  with  a  person,  since 
deceased,  to  secure  him  against  liability 
upon  a  bond  given  by  him  at  petitioner's 
request  to  a  creditor  of  petitioner,  as  col- 
lateral to  obligations  given  to  such  creditor 
by  petitioner.  It  recited  that  the  obliga- 
tions had  been  paid  and  that  petitioner  was 
in  the  possession  of  the  bond  of  deceased, 
and  was  ready  to  surrender  it  to  the  ad- 
ministrator of  deceased  appointed  by  the 
surrogate  of  the  county. — O'Callaghan's 
Case,  19  Dick.  287. 

The  prayer  was  for  a  decree  ordering  the 
administrator  to  pay  to  petitioner  $2,000 
and  interest  thereon,  and  such  a  decree  was 
made.  HELD,  that  assuming  the  truth  of 
the  statements  in  the  petition,  and  that  the 
transaction  between  the  petitioner  and  the 
deceased  had  created  a  trust,  the  orphans 
court  had  no  jurisdiction  to  establish  the 
trust  and  decree  its  performance  by  the 
administrator. — Ibid. 

The  orphans  court  has  no  original  juris- 
diction to  determine  whether  a  wife's  re- 
lease of  her  interest  in  her  husband's  estate 
has  been  obtained  by  fraud.  Its  decision 
on  the  question  was  coram  non  judice,  and 
its  determination  worked  no  estoppel. — 
Mullaney  vs.  Mullaney,  20  Dick.  384. 

A  surrogate  may  decline  to  receive  a  will 
propounded  for  probate  if  not  accompanied 
with  a  written  application,  such  as  is  re- 
quired by  rule  1  of  the  orphans  court  rules.* 
But  if  he  has  received  it,  and  finds  a  caveat 
filed,  he  is  bound  to  issue  citations,  and  the 
orphans  court  will  acquire  jurisdiction  to 
act  thereon. — In  re  Young,  1  Rob.  553. 

A  deed  of  assignment  for  the  benefit  of 
creditors  was  executed  in  Philadelphia  by 
two  partners  engaged  in  business  in  that 
city,  one  of  whom  resided  in  Pennsylvania 
and  the  other  in  New  Jersey;  it  was  ac- 
knowledged as  required  by  the  Pennsyl- 
vania statute,  the  trust  was  accepted  in 
Philadelphia  by  the  assignee,  and  the  deed 
was  there  recorded;  subsequently  it  was 
acknowledged  as  required  by  the  New 
Jersey  statute,  and  recorded  in  New  Jersey ; 
the  assignors  did  not  annex  to  the  deed  an 
inventory  and  list  of  creditors,  as  required 
by  the  New  Jersey  statute;  the  assignee 
filed  a  complete  inventory  and  gave  bond 
in  Pennsylvania  for  an  amount  sufficient 
to  cover  the  whole  estate;  subsequently  he 
filed  a  partial  inventory  and  gave  bond  in 
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New  Jersey  for  an  amount  less  than  the 
appraised  value  of  the  New  Jersey  assets; 
thereafter  he  proceeded  for  more  than  a  year 
in  the  New  Jersey  court  alone.  HELD, 
that  the  assignors  and  assignee  had  elected 
to  have  the  estate  administered  in  Penn- 
sylvania; that  the  assignee  could  not,  all  or 
such  election,  divide  the  administration  of 
the  i  ots  between  the  courts  of  the  two 
states,  and  thai  the  orphans  court  in  New 
Jersey  had  qo  jurisdiction  of  the  matter. — In 
re  Browning  Brothers,  2  Rob.  751. 

By  the  will  of  John  M.  Lippincott,  his 
residuary  estate  was  bequeathed  and  de- 
vised to  a  trustee,  in  trust  (among  other 
things)  to  pay  the  net  income  to  his  daughter 
Annie,  for  life,  and  in  case  I  li. •  m  I  me,  an, 
should  prove  insufficient  for  her  necessary 
support  and  maintenance,  authority  was 
given  the  trustee  to  pay  to  her,  out  of  the 
principal,  such  weekly  or  monthly  allowance 
as  might  be  required  for  such  support  and 
maintenance.  HELD,  that  no  jurisdic- 
tion has  been  conferred  upon  an  orphans 
court,  cither  by  section  3  of  the  orphans 
court  act  of  1898,  or  by  any  other  legislation, 
to  determine  whether  the  trustee  was  pro- 
perly performing  the  trust,  or  to  direct  the 
trustee  how  to  perform  the  same. — In  re 
Lippincott,  2  Rob.  578. 

A  note  payable  to  an  intestate  had  been 
inventoried  as  an  asset  of  her  estate.  A 
person,  not  a  party  to  the  note,  by  petition 
to  the  orphans  court,  asked  an  order  direct- 
ing the  administrator  to  deliver  the  note  to 
him.  On  an  order  to  show  cause,  petition- 
er's proofs  tended  to  show  that  the  note 
took  the  place  of  a  previous  note  made  by 
the  same  maker  to  a  person  previously 
deceased,  which  petitioner  claimed  had  been 
given  by  her  to  the  intestate  for  life  and  on 
her  death  to  petitioner.  HELD,  that  the 
orphans  court  properly  refused  the  order 
sought;  (1)  because  there  was  no  sufficient 
proof  of  the  gift  which  petitioner  claimed, 
and  (2)  because  if  sufficient  proof  had  been 
•made  the  court  had  no  jurisdiction  to  de- 
termine the  equitable  ownership  in  the 
absence  of  parties  who  might  contest  that 
claim.— In  re  Ferdon,  3  Rob.  762. 

When  caveats  are  filed  against  the  probate 
of  a  will,  service  of  citations  upon  the  cavea- 
tors and  upon  those  propounding  the  will 
for  probate  vests  in  the  orphans  court  of  the 
proper  county  complete  jurisdiction  over 
the  question  of  probate. — In  re  Myers,  3 
Rob.  793. 


JURIES. 

I.  CHALLENGES. 

1.  Previously  Formed  Opinion. 

2.  Right  to  Interrogate  Juror. 

3.  Peremptory. 


4.  To   the   Array,    Because   of 
Color. 

5.  To  the    Array,    Because    of 
One  or  More  Disqualified. 

6.  Effect  of  Failure  to. 

7.  Because  of  Age. 

8.  To  the  Favor. 

II.  TRIAL  BY. 

1.  Under  Health  Act. 

2.  History  of. 

3.  In  District  Courts. 

4.  In  Justices  Court. 

5.  In  Chancery. 

6.  In  Landlord  and  TenantiPro- 
ceeding. 

III.  SELECTION. 

1 .  By  Sheriff,  Not  Part  of  Record. 

2.  Power  of  Legislature  to  Pre= 
scribe  Method. 

IV.  STRUCK  JURY. 

1.  Irregularity  in  Securing. 

2.  Legal  Right  to. 

3.  Constitutionality  of  Act  Re- 
lating to. 

V.  EXEMPTION. 

VI.  AS  WITNESS. 

VII.  GRAND  JURY. 

1.  Organization  by  Quarter  Ses- 

sions. 

2.  Right  to  Challenge. 


I.  CHALLENGES. 

1.  Previously  Formed  Opinion. 

A  juror  stated  that  he  had  formed  an 
opinion,  from  reading  the  papers,  that  the 
prisoner  ought  to  be  hung,  but  that  he 
found  no  prejudice  against  him  and  would 
not  find  him  guilty  if  the  state  failed  to 
prove  Ms  guilt.  HELD,  to  be  no  ground 
for  challenge  by  the  prisoner — Wilson  vs. 
State,  31  Vr.  171. 

2.  Right  to  Interrogate  Juror. 

When  a  juror  was  called  to  the  book, 
counsel  for  the  accused  proposed  to  ask  him 
certain  questions  and  stated  that  his  purpose 
was  to  elicit  information,  so  that  the  right 


JURIES,  I. 

Challenges. 


of  peremptory  challenge  might  be  intelli- 
gently used.  No  challenge  had  been  inter- 
posed and  it  was  not  proposed  to  swear  the 
juror  as  upon  challenge  made.  HELD,  that 
the  trial  court  rightly  refused  to  permit  the 
juror  to  be  thus  interrogated. — Clifford  vs. 
State,  32  Vr.  217. 

3.    Peremptory. 

The  subject  of  peremptory  challenges  has 
always  been  under  legislative  control,  and 
the  legislature  has  the  power  to  increase  or 
diminish  the  number  of  peremptory  chal- 
lenges to  be  allowed  to  the  state  or  the 
accused  in  criminal  cases. — Brown  vs.  State, 
33  Vr.  666. 

By  the  common  law  the  accused  was  en- 
titled to  thirty-five  peremptory  challenges. 
By  22  Hen.  VIII.,  c.  14,  the  number  of 
peremptory  challenges  allowed  to  the  ac- 
cused on  a  trial  for  petit  treason,  murder 
or  felony  was  reduced  to  twenty.  By  an  act 
of  the  legislature  passed  in  1795,  every  per- 
son indicted  for  treason,  murder  or  other 
crimes  punishable  with  death  (or  for  certain 
other  enumerated  high  crimes),  was  allowed 
to  challenge  peremptorily  twenty  of  the 
jurors.  By  an  act  passed  in  1898  (Pamph. 
L.,  p.  895,  sec.  76),  the  court  or  a  judge 
t  hereof,  on  the  application  of  the  state  or 
of  the  accused,  may  order  a  trial  by  a  struck 
jury.  It  provides  for  a  list  of  ninety-six 
names  selected  by  the  judge,  from  which  the 
state  and  the  accused  each  is  permitted  to 
strike  twenty-four.  The  forty-eight  names 
that  remain  are  returned  as  the  panel  from 
which  the  jury  of  twelve  men  is  to  be 
selected.  The  list  of  the  jurors  is  to  be 
furnished  to  the  accused  at  least  twelve 
days  before  the  empaneling  of  the  jury.  At 
the  trial  the  accused  and  the  state  each  is 
allowed  five  peremptory  challenges  as  the 
names  are  drawn  from  the  box.  The  act 
does  not  restrict  the  common  law  right  of 
challenging  for  cause.  This  act  applies  to 
the  trial  of  criminal  cases  of  every  grade. 
HELD,  on  the  trial  of  an  indictment  for 
murder,  that  this  statute  did  not  violate 
the  constitutional  guarantee  that  trial  by 
jury  should  remain  inviolate,  nor  the  con- 
stitutional guarantee  of  trial  by  an  impartial 
jilry. — Ibid. 

Under  the  "Act  concerning  juries"  ap- 
proved March  27th,  1874  (Gen.  Stat.,  p.  1852 
40),  and  the  "Act  concerning  jurors,"  ap- 
proved April  9th,  1902  (Pamph.  L.,  p.  640), 
the  right  of  peremptory  challenge  in  civil 
actions  must  be  exercised  as  the  names  of 
the  jurors  are  drawn  from  the  box. — Leary 
vs.  North  Jersey  St.  Ry.  Co.,  40  Vr.  67. 

The  supplement  of  1887  to  the  Jury  act 
of  1874  (Pamph.  L.,  p.  132;  Gen.  Stat.,  p. 
1855,  pi.  54),  applies  only  to  challenges  for, 
cause,  and  not  to  peremptory  challenges. — 
Ibid. 

Where  a  challenge  is  permitted  "at  any 
time  before  the  juror  is  actually  sworn,"  it 


must  be  interposed  before  the  commence- 
ment of  the  ceremony. — Ibid. 

Peremptory  challenges  of  a  juror  operate 
to  exclude  him  without  any  cause  assigned. 
The  provisions  of  the  supplement  to  the  Jury 
act,  approved  April  1st,  1887  (Pamph.  L., 
p.  132),  providing  that  challenges  to  jurors 
for  any  cause  whatever,  in  any  suit,  civil  or 
criminal,  may  be  made  at  any  time  before 
the  juror  is  actually  sworn,  are  not  applica- 
ble to  peremptory  challenges  which  are  with- 
out cause  assigned. — State  vs.  Lyons,  41  Vr. 
635. 

A  peremptory  challenge  must  be  inter- 
posed before  the  juror  is  directed  to  be  sworn , 
and  has,  in  obedience  to  the  direction,  placed 
his  hand  upon  the  book.  A  challenge  inter- 
posed afterward,  and  after  the  clerk  has 
commenced  to  administer  the  oath,  comes 
too  late,  and  should  be  disregarded. — Ibid. 

4.  To  the  Array,  Because  of  Color. 

The  accused  was  a  colored  man.  A  chal- 
lenge to  the  array  was  made  on  the  ground 
that  there  was  no  colored  man  returned  on 
the  panel,  and  that  the  accused  was  denied 
civil  rights  guaranteed  to  him  by  the  con- 
stitution of  the  United  States.  This  chal- 
lenge was  overruled.  HELD,  (1)  that  this 
constitutional  provision  relates  only  to  the 
state  action,  and  was  designed  as  a  pro- 
tection against  acts  of  the  state  and  not  the 
acts  of  persons.  The  statute  of  this  state 
regulating  the  selection  and  return  of  jurors 
does  not  restrict  the  class  of  persons  who 
shall  be  liable  to  serve  as  jurors  to  white 
persons.  Every  citizen  having  the  quali- 
fications prescribed  by  the  act  is  qualified  to 
serve,  without  distinction  as  to  color  or  race. 
(2)  If  the  officer,  in  selecting  the  grand  jury 
or  the  general  panel  of  petit  jurors,  or  in 
drawing  a  jury  to  try  a  colored  man,  ex- 
cludes colored  men,  otherwise  qualified,  only 
because  they  are  colored,  the  court  will 
quash  the  indictment  or  panel,  or  reverse 
the  conviction  on  error.  But  the  absence 
of  colored  men  from  the  panel  of  jurors  re- 
turned to  try  a  colored  man  is  not  error,  in 
the  absence  of  proof  that  such  exclusion  was 
done  designedly  and  that  colored  persons 
qualified  to  serve  were  omitted  otherwise 
than  in  the  same  way  that  white  citizens 
not  selected  were  omitted. — Bullock  vs. 
State,  36  Vr.  557. 

5.  To  the  Array,  Because  of  One  or 
More  Disqualified. 

Quaere.  Whether  the  fact  that  some  of  the 
persons,  whose  names  appear  on  the  panel  of 
jurors,  are  disqualified  from  jury  service  con- 
stitutes a  good  ground  for  challenge  to  the 
array?— State  vs.  Barker,  39  Vr.  19. 

Assuming  that  such  disqualification  af- 
fords ground  for  challenge  to  the  array,  th 
party  making  the  challenge  must  sot  forth 
in  it  the  facts  from  which  the  disqualifica- 
tion is  claimed  to  arise,  and  his  failure  to  do 
constitutes  gin  id  ground  of  demurrer. — Ibid. 
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6.  Effect  of  Failure  to. 

That  one  of  the  jurors  in  the  trial  of  a 
cause  dues  not  understand  the  English 
language  is  no  legal  ground  for  setting  aside 
the  verdict  where  the  right  of  challenge 
existed. — Dickerson  vs.  North  Jersey  Streel 
Railway  Co.,  39  Vr.  45. 

The  only  remedy  is  by  challenge,  and  it  is 
immaterial  whether  the  incapacity  of  the 
juror  was  known  or  not. — Ibid. 

7.  Because  of  Age. 

Two  of  the  jurors  regularly  drawn  from 
the  general  panel  to  serve  on  the  special 
panel  of  forty-eight,  served  upon  a  defen- 
dant in  a  criminal  case  were  over  sixty-five 
years  of  age.  HELD,  that  the  special  panel 
was  not  thereby  vitiated;  that  the  court  had 
t  in  substitute  other  jurors,  and  that 
the  remedy  given  by  the  statute  was  to 
challenge  for  cause  upon  proof  of  the  dis- 
qualification.- -State  vs.  Bectsa,  42  Vr.  322. 

8.  To  the  Favor. 

Before  the  court  is  required  to  entertain 
the  challenge  of  a  juror  to  the  favor,  the 
grounds  of  the  challenge  must  be  stated, 
that  the  court  may  see  that  what  is  alleged 
as  a  ground  of  challenge  would,  if  proven, 
be  sufficient  to  sustain  such  a  challenge. — 
O'Donnell  vs.  Weilcr,  43  Vr.  142. 


II.  TRIAL  BY. 

1.  Under  Health  Act. 

A  jury  trial  is  not  permitted  bv  the  Health 
act  of  1SS7,  (Gen.  Stat.,  p.  1638,  sec.  18).— 
McEwan  vs.  Board  of  Health,  32  Vr.  468. 

2.  History  of. 

Before  Magna  Charta  trial  by  jury  was  a 
trial  before  a  tribunal  established  for  the  de- 
termination of  matters  of  fact,  consisting  of 
twelve  men,  whose  decision  could  only  be 
by  the  consent  of  all. — Brown  vs.  State,  33 
Vr.  666.     Sec  175  U.  S.  172. 

Consequently,  when  by  Magna  Charta  it 
was  granted — that  no  freeman  shall  be  taken 
or  imprisoned — nor  in  any  wise  damaged — 
''except  by  the  judgment  of  his  peers  or  by 
the  laws  of  the  land,"  trial  by  jury  as  pre- 
viously known  to  the  law  was  comprised  in 
the  phrase  "by  the  judgment  of  his  peers  or 
by  the  law  of  the  land." — Ibid. 

The  qualification  of  jurors  and  the  means 
by  which  they  were  to  be  selected  and  em- 
paneled constituted  no  part  of  the  essential 
features  of  trial  by  jury  at  common  law. 
Those  matters  were  committed  to  the  juris- 
diction of  parliament. — Ibid. 


At  common  lat*  I  he  accused  had  his  chal- 
uching  i  in'  partiality  of  jun 
out  limit ;  hence  it  became  'lie  common  law 
that  the  accused  had  the  right  to  a  trial  by 
a  common  law  jury,  and  by  an  impartial 
jury  as  at  common  law. — Ibid. 

Where  the  constitution  provides  that  the 
right  of  trial  by  jury  shall  remain  confirmed 
as  part  of  the  law  of  the  land,  or  the  right  of 
trial  by  jury  shall  remain  inviolal 
words  "trial  by  jury"  impart  a  trial  by  a 
jury  of  tweh  e  men  impartially  elected,  who 
tiitist  unanimously  concur  in  their  verdict. 
Consequently,  an  act  diminishing  the  num- 
ber of  a  jury  or  altering  any  of  it 
feature,-,  as,  for  instance,  dispensing  with 
unanimity  or  depriving  a  party  of  challenges 
for  cause — the  purpose  of  which  is  to  exclude 
the  jurors  who  are  not  impartial — would  be 
unconstitutional. — Ibid. 

The  provisions  in  our  constitution  that 
"the  right  of  trial  by  jury  shall  remain  in- 
violate," and  that  "in  all  criminal  prosecu- 
tions the  accused  shall  have  a  right  to  a 
speedy  and  public  trial  by  an  impartial 
jury,"  secure  to  the  accused  a  right  of  trial 
by  an  impartial  jury.  The  means  by  which 
an  impartial  jury  shall  be  obtained  are  not 
defined.  In  neither  of  these  constitutional 
provisions  is  there  any  requirement  with 
respect  to  challenges  or  the  mode  in  which 
the  jury  shall  be  selected.  These  subjects 
were  left  in  the  discretion  of  the  legislature 
with  no  restriction  or  limitation,  except  that 
the  accused  should  have  the  right  to  be  tried 
by  an  impartial  jury. — Ibid. 

3.  In  District  Courts. 

Neither  the  requirement  that  demand  for 
a  jury  shall  be  made  at  least  one  day  before 
the  time  fixed  for  trial,  nor  the  omission  to 
prescribe  that  on  such  a  demand  by  a  de- 
fendant the  venire  shall  issue  without  pre- 
payment of  fees  by  him,  nor  the  omission 
to  prescribe  that  the  jurors  shall  be  resident 
of  the  county  in  which  the  court  is  held, 
renders  section  149  of  the  District  Court  act 
(Famph.  L.,  1898,  p.  556)  unconstitutional. 
That  act  will  be  construed  with  reference  to 
constitutional  and  statutory  requirements, 
as  to  trial  by  jury,  that  are  in  pari  materia 
therewith. — -Condon  vs.  Royce,  39  Vr.  222. 

Under  said  District  Court  act,  when  a  de- 
fendant demands  a  trial  by  jury,  the  fees  for 
the  venire  must  be  prepaid  bv  the  plaintiff. 
—Ibid. 

4.  In  Justices  Court. 

The  right  to  a  trial  by  jury  cannot  be  de- 
nied to  a  defendant  in  justices  courts,  who 
makes  seasonable  application  therefor,  be- 
cause of  its  refusal  to  prepav  the  costs  of 
the  jury. — Mackenzie  vs.  Gilbert,  40  Vr.  184. 

A  judgment  obtained  before  the  justice, 
after  such  refusal,  is  invalid  for  want  of 
jurisdiction. — Ibid. 
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5.  In  Chancery. 

This  cause  of  action  was  within  the  origi- 
nal jurisdiction  of  the  court  of  chancery, 
and  not  within  the  act  for  quieting  titles  to 
real  estate.  Where  such  is  the  case,  the 
complainant  ought  not  to  be  allowed  to 
exercise  an  option  either  to  pursue  his 
equi table  remedy  under  the  original  jurisdic- 
tion of  the  court  of  chancery  or  to  file  a  bill 
under  the  act  for  quieting  titles.  The 
legislature  has  no  power  to  force  a  jury  trial 
upon  the  court  of  chancery  in  cases  within 
the  original  jurisdiction  of  the  court,  and 
make  the  determination  of  the  jury  in  such 
cases  as  final  as  in  courts  of  law. — Van 
Houten  vs.  Van  Houten,  2  Rob.  358. 

6.  In  Landlord  and  Tenant  Proceeding. 

In  a  landlord  and  tenant  proceeding  under 
the  statute  the  defendant  demanded  a  venire 
but  refused  to  pay  for  or  guarantee  the 
costs  thereof;  whereupon  the  justice  refused 
to  summon  a  jury,  and  proceeded  to  hear  the 
case  without  a  jury,  against  defendant's 
objection.  HELD,  on  the  authority  of 
Clayton  vs.  Clark,  26  Vr.  539,  and  Mac- 
kenzie vs.  Gilbert,  40  Id.  185,  that  the  jus- 
tice lost  jurisdiction  by  refusing  the  demand 
for  trial  by  jury.- — Story  vs.  Walker,  42  Vr. 
256. 


III.  SELECTION. 
I.  By  Sheriff,  Not  Part  of  Record. 

On  an  application  for  a  writ  of  mandamus 
to  compel  a  court  of  oyer  and  terminer  to 
amend  its  record  by  inserting  therein  that 
an  indictment  was  tried  by  a  struck  jury. 
HELD,  that  the  manner  in  which  the 
twelve  jurors  who  tried  an  indictment  were 
selected  from  the  bod}'  of  the  county  forms 
no  part  of  the  record  of  the  court. — Clifford 
vs.  Hudson  Oyer  and  Terminer,  32  Vr.  493. 

2.  Power  of  Legislature  to  Prescribe 
Method. 

The  legislature  has  full  power  to  prescribe 
the  method  by  which  the  panel  of  jurors 
shall  be  selected  for  the  trial  of  a  criminal 
case,  and  also  to  prescribe  the  qualifications 
of  such  jurors,  provided  that  the  constitu- 
tional requirement  of  impartiality  is  not 
disregarded. — State  vs.  Barker,  39  Vr.  19. 


IV.  STRUCK  JURY. 
I.  Irregularity  in  Securing. 

The  statute  provides  that  a  rule  for  a 
struck  jury  remains  in  force  until  the  cause 
is  tried.     That  some  of  the  jurors  were  re- 


turned not  found,  some  were  excused  and 
others  unable  to  attend,  will  not  entitle  the 
accused  to  a  common  jury. — Brown  vs 
State,  33  Vr.  666.     See  175  U.  S.  172. 

During  the  calling  of  the  jurors  to  form  a 
jury,  two  of  the  jurors  summoned  were  ex- 
cused by  the  consent  of  counsel  and  seven 
of  the  jurors  were  permitted  to  stand  aside 
by  the  consent  of  counsel.  When  eleven 
jurors  had  been  secured  the  panel  was  ex- 
hausted, and  the  court  directed  the  names 
of  those  who  had  been  permitted  to  stand 
aside  to  be  again  put .  in  the  box.  The 
twelfth  juror  was  obtained  from  the  jurors 
whose  names  were  put  back  in  the  box. 
HELD,  no  error. — Ibid. 

The  failure  of  the  sheriff  to  make  legal 
service  upon  one  or  more  of  the  persons 
drawn  upon  a  struck  jury,  summoned  to 
serve  on  the  trial  of  an  indictment,  who  for 
that  reason  were  absent  at  the  trial,  is  not 
sufficient  ground  to  quash  the  array,  pro- 
vided a  sufficient  number  attend  to  try  the 
cause. — State  vs.  Woods,  37  Vr.  458. 

Nor  will  a  challenge  to  the  array  of  such 
a  jury  be  sustained  on  the  ground  that  the 
motion  for  the  struck  jury,  although  regu- 
larly made  and  allowed  in  open  court,  had 
not  been  formally  written  up  in  the  minutes 
of  the  court,  but  a  memorandum  of  which 
had  been  made  and  entered  by  the  clerk  in 
a  minute  book  or  blotter  kept  by  the  clerk 
in  his  office  for  that  purpose,  in  accordance 
with  the  usage  of  the  court,  unless  it  should 
appear  that  the  defendant  has  suffered 
injury  because  of  the  brief  and  informal 
character  of  such  entry. — Ibid. 

2.  Legal  Right  to. 

The  court,  on  the  application  of  the  accus- 
ed, made  an  order  for  a  struck  jury,  and  on 
the  trial  such  jury,  failing  to  agree,  was  dis- 
charged. Subsequently,  on  the  application 
of  the  prosecutor,  the  court  made  an  order 
that  the  rule  for  a  struck  jury  should  be 
discharged,  and  on  the  trial  by  a  jury  taken 
from  the  general  panel  the  accused  was  con- 
victed. HELD,  (1)  that  the  statute  vests 
in  the  court  a  discretion  to  order  a  struck 
jury  and  vacate  such  order  when  made,  and 
(2)  that  the  accused  had  no  legal  or  vested 
right  to  a  choice  in  the  manner  of  convening 
the  jury  provided  by  law,  and  was  not  by 
the  order  of  the  court  discharging  the  rule 
for  a  struck  jury  deprived  of  any  right  which 
could ,  in  a  legal  sense,  be  considered  either  a 
"manifest  wrong  or  injury,"  within  the 
statute,  (Pamph.  L.,189S,  p.  915).— Bullock 
vs.  State,  36  Vr.  557. 

3.  Constitutionality  of  Act  Relating  to. 

Sections  75  and  76,  Pamph.  L.,  1898,  p- 
S94,  providing  for  a  struck  jury  for  the  trial 
of  an  indictment  are  not  repugnant  to  the 
constitution  of  the  United  States. — Brown 
vs.  Slate.  23  N.J.  L.  J.  IS. 
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V.  EXEMPTION. 

Section  140  of  the  National  Guard  act 
while  it  exempts,  does  not  disqualify,  mem- 
bers of  the  guard  from  jury  duty. — State  vs. 
Barker,  3U  Vr.  19. 


VI.  AS  WITNESS. 

To  avail  a  party  of  a  fact  known  to  a  juror, 
he  must  be  sworn  and  examined  as  any  other 
witness,  so  that  his  evidence,  like  that  of  any 
other  witness,  may  be  first  scrutinized  as'to 
its  competency  and  bearing  upon  the  issue 
and  for  the  further  reason  that  the  court  and 
parties  may  know  upon  what  evidence  the 
verdict  was  rendered. — De  Gray  vs.  New 
Jersey  Telephone  Co.,  39  Vr.  454. 


VII.  GRAND  JURY. 
1.  Organization   by  Quarter  Sessions. 

The  statutes  authorizing  the  court  of 
quarter  sessions  to  organize  the  grand  jury, 
and  to  receive  and  transmit  to  the  oyer  for 
trial  indictments  which  the  court  of  quarter 
sessions  is  not  empowered  to  trv,  are  valid. — 
State  vs.  Gruff,  39  Vr.  287. 

2.  Right  to  Challenge. 

A  defendant  is  only  entitled  to  challenge 
a  grand  juror  before  he  was  sworn,  on  the 
ground  of  disqualification  bv  reason  of  his 
age.— State  vs.  Hoffman,  41  Vr.  629. 

The  statutory  qualifications  of  grand 
jurors  and  petit  jurors  are  now  prescribed 
by  the  provisions  of  section  6  of  the  Jury  act 
of  March  27th,  1874,  as  modified  by  an 
amendment  of  April  21st,  1S76,  and  for  the 
lack  of  any  such  qualifications  a  right  to 
challenge  is  expressly  given.  The  proviso  to 
section  6  that  no  exception  to  any  such 
juror  because  of  the  lack  of  such  qualifica- 
tion shall  be  allowed  after  he  is  sworn,  ap- 
plies to  grand  jurors. — State  vs.  Hoffman,  42 
Vr.  285. 

An  objection  to  a  grand  juror  because  he 
was  over  the  statutory  age,  cannot  be  al- 
lowed, when  made  after  he  was  sworn,  by  a 
motion  to  quash  the  indictment,  upon  proof 
of  the  fact. — Ibid. 
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I.  JURISDICTION. 
1.  Where  District  Court  Exists. 

By  the  proviso  of  the  "Act  to  increase 
the  jurisdiction  of  justices  of  the  peace," 
approved  March  12th,  1879  (Gen.  Stat.,  p. 
1897),   .all    justices    are    precluded    from 
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Jurisdiction. — Pleading  and  Practice. 


exercising,  in  a  city  where  a  district  court 
then  existed,  the  increased  jurisdiction 
which  the  body  of  the  act  would  confer. — 
Hankins  vs.  BeVrian,  33  Vr.  180. 

In  the  city  of  Trenton,  by  reason  of  the 
existence  of  a  district  court,  there,  the  courts 
for  the  trial  of  small  causes  have  no  jurisdic- 
tion when  the  matter  in  dispute  exceeds 
the  sum  of  &100.  such  jurisdiction  being 
excluded  by  the  proviso  of  the  act  entitled 
"An  act  to  increase  the  jurisdiction  of 
justices  of  the  peace,"  approved  March  12th, 
1879,  (Gen.  Stat.,  p.  1897).— Thompson  vs. 
Walker,  33  Vr.  631. 

Justices  of  the  peace  have  no  jurisdiction 
in  landlord  and  tenant  cases  where  the  de- 
fendant resides  within  the  limits  of  any  city 
where  there  is  a  district  court. — Nelfi  vs. 
Maguire,  22  N.  J.  L.  J.  275. 

2.  Lost  by  Adjournment. 

The  adjournment  of  a  cause  in  a  justices 
court  after  its  trial  has  begun  and  witnesses 
have  been  examined  on  the  merits,  is  illegal. 
By  such  an  adjournment  the  justice  loses 
jurisdiction  of  the  cause,  and  subsequent 
proceedings  therein  by  him  are  coram  non 
judice  and  void. — Parker  vs.  Mercantile  Safe 
Deposit  Co.,  3.4  Vr.  505. 

Where  the  justice  of  the  peace  is  absent 
on  the  day  to  which  a  cause  has  been  regu- 
larly adjourned,  and  thereby  fails  to  make  a 
further  adjournment,  he  loses  jurisdiction. 
This  is  not  cured  by  an  entry  in  the  docket 
explaining  his  absence  and  adding  that  both 
parties  assented  between  each  other  for  a 
hearing  on  a  future  day  named.  Trie  same 
result  follows  where  an  adjournment  is  made 
for  more  than  thirty  days  without  an  affi- 
davit and  without  consent. — McKenna  vs. 
Murphy,  39  Vr.  522. 

3.  Lost  by  Refusal  to  Provide  Jury. 

A  judgment  obtained  before  the  justice, 
after  such  refusal,  is  invalid  for  want  of  juris- 
diction.— Mackenzie  vs.  Gilbert,  40  Vr.  184. 

4.  For  Recovery  of  Penalty. 

The  court  for  the  trial  of  small  causes  has 
jurisdiction  of  a  suit  for  a  penalty  under 
chapter  210  of  the  laws  of  1902  (Pamph.  L., 
p.  661),  and  a  writ  of  certiorari  will  not  lie 
to  remove  the  proceedings  before  final  judg- 
ment.—Woolley  vs.  Bell,  40  Vr.  581. 


5.  Absence  of  Justice. 

A  justice  of  the  peace  loses  jurisdiction 
of  a  cause  when  absent  on  the  day  to  which 
it  was  adjourned. — Johnson  vs.  Riley,  41  Vr. 
620. 


II.  PLEADING  AND  PRACTICE. 
1 .  Sufficiency  of  Demand. 

A  state  of  demand  founded  upon  a  con- 
tract for  the  furnishing  of  several  different 
kinds  of  goods  at  different  prices,  describing 
the  goods  as  sundries,  is  sufficient  when  it 
appears  that  the  defendant  has  had  the 
opportunity  of  presenting  his  defence,  and 
has  not  been  surprised  or  misled  thereby. — 
McCall  Co.  vs.  Merritt,  37  Vr.  502. 

Where  goods  are:  purchased  and  marked 
and  charged  upon  vendors'  books  of  account 
by  lot  numbers,  according  to  the  custom  of 
the  business,  and  known  and  understood  by 
both  the  vendor  and  vendee,  in  a  suit  to 
recover  the  account,  a  state  of  demand  in 
a  justice  court,  containing  a  copy  of  the 
account  as  charged  upon  the  vendors'  books, 
is  sufficient. — Weill  vs.  Jacoby,  42  Vr.  85. 
See  43  Id.  273. 

A  state  of  demand  upon  a  book  account 
in  the  court  for  the  trial  of  small  causes  must 
show  the  nature  of  the  demand  and  the  par- 
ties to  the  account. — Weill  vs.  Jacoby,  43  Vr. 
273. 

2.  Power  to  Amend  Summons. 

The  defendant  in  this  case  was  summoned 
before  a  justices  court  by  his  proper  sur- 
name, which  was  preceded  by  the  initial 
letter  of  his  Christian  name.  On  the  return 
day  no  regular  appearance  was  entered,  but 
his  attorney-at-law  appeared  for  him  and 
objected  to  the  summons  and  moved  to  set 
it  aside  because,  as  he  stated,  the  first  or 
Christian  name  of  the  defendant  was  not 
inserted  therein.  The  justice  denied  the 
motion,  and  thereupon  amended  the  sum- 
mons by  inserting  the  proper  Christian 
name  of  the  defendant.  It  was  HELD,  on 
review,  that  the  justice  had  power  to  amend 
under  the  one  hundred  and  thirty-eighth 
section  of  the  Practice  act  (Gen.  Stat.,  p. 
2556),  and  also  under  the  supplement  there- 
to, approved  April  16th,  1891  (Gen  Stat.,  p. 
2594),  these  acts  having  been  extended  to 
the  practice  of  justices  courts. — Abrahams 
vs.  Jacoby,  40  Vr.  178. 

3.  Title  for  Trespassing. 

An  action  brought  before  a  justice  of  the 
peace  under  "An  act  to  prevent  willful  tres- 
passing upon  lands"  (Gen.  Stat.,  p.  36S2), 
proceeds  according  to  the  provisions  of  the 
"  Act  constituting  courts  for  the  trial  of  small 
causes"  (Gen.  Stat.,  p.  1870),  and  in  such  an 
action  the  defendant  may  plead  title  as  pro- 
vided in  section  26  of  the  last  mentioned  act. 
— Garcin  vs.  Roberts,  40  Vr.  572. 

The  plea  filed  in  this  cause  is  not  such  as 
to  oust  the  justice  of  his  jurisdiction. — Ibid. 
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4.  Service  on  Foreign  Corporation. 

A  summons  issued  out  of  the  small  cause 
court  can  only  be  legally  served  upon  a 
foreign  corporation  in  the  manner  provided 
by  that  act. — Roake  vs.  Pennsylvania  Rail- 
road Co.,  41  Vr.  494. 


HI.  CLAIM  OF  PROPERTY. 

If  a  person  who  serves  upon  a  constable  a 
claim  of  property  under  the  fifty-ninth  sec- 
tion of  the  Justice  Court  act  does  not ,  within 
ten  days  after  the  service,  apply  to  a  justice 
for  the  trial  of  Ms  right  according  to  that 
section,  or  institute  against  the  officer  an 
action  of  tort  or  replevin  for  the  property, 
and  thereupon  the  constable  proceeds  to  si '11 
the  property  in  reliance  on  the  implied 
abandonment  of  the  claim,  the  claimant  is 
estopped  from  holding  the  consta 
sponsible  in  tort. — Van  Marter  vs.  Lucas. 
35Vr.l82.     A.  36  Id.  311. 


IV.  TRIAL  BY  JURY. 

1.  When  Allowed. 

The  right  to  a  trial  by  jury  cannot  be 
denied  to  a  defendant  in  justices  courts,  who 
makes  seasonable  application  therefor,  be- 
cause of  his  refusal  to  prepay  the  costs  of 
the  jury. — Mackenzie  vs.  Gilbert,  40  Vr.  184. 

2.  When  Denied. 

The  criminal  prosecution  to  recover 
penalty  for  violating  an  ordinance  in  this 
case  is  a  summary  proceeding,  which  may 
be  tried  without  a  jury,  as  it  was  before  the 
constitution  of  1844  was  ad.pted. — Unger 
vs.  l'anwood,  40  Vr.  548. 

3.  When   Defendant   on   Amount   In= 
volved. 

The  question  does  not  arise  whether  a  jury 
may  be  demanded  when  the  penalty  exceeds 
$16.— Ibid. 


V.  JUDGMENT. 

1.  Docketing. 

In  docketing  the  judgment  of  a  justices 
court  under  the  act  of  April  4th,  1892  (Gen. 
Stat.,  p.  1S98),  it  is  not  necessary  that  the 
statement  of  the  justice  should  expressly 
negative  the  issue  and  return  of  execution, 
when  none  has  been  issued,  provided  the 
statement  be  accompanied  by  the  affidavit 
required  by  the  proviso  of  the  act. — Barr  vs. 
Fleming,  32  Vr.  431.     A.  33  Id.  449. 

In  docketing  a  judgment  under  the  supple- 
ment to  the  Justices  Court  act,  approved 


March  9th,  1891  (Gen.  Stat.,  p.  1896),  there 
must  be  filed  with  tin-  clerk  of  the  common 
pleas  an  oath  or  affirmation  "f  t  hi-  party,  his 
attorney  or  agent,  that  In-  lull' 
debtor  is  not  possessed  of  goods  and  chattels 
sufficient  to  satisfy  tin-  amount  due. — Brink 
vs.  Blazer,  33  Vr.  175. 

The  act  of  April  4th,  1892,  concerning  the 
docketing  of  judgments  rendered  in  the 
courts  for  the  trial  of  small  cau 
Stat.,  p.  189S),  authorizes  the  docketing  of 
such  judgments  without  an  affidavit  of 
belief  that  the  debtor  is  not  pos  • 
goods  and  chattels  to  satisfy  the  amount 
due. — Curtis  vs.  Sttmt,  40  Vr.  124. 

2.  When  Rendered. 

\\  here  a  justice  of  the  peace,  after  hearing 
;i  cause,  takes  time  to  consider  the  cause,  a 
proper  adjournment  or  at  least  notice  to  the 
parties  of  the  time  when  judgment  would  be 
rendered,  is  necessary  to  preserve  his  juris- 
diction.— Holland  vs.  Chester,  35  Vr.  535. 


VI.  APPEAL. 
1.  Bond. 

If,  in  the  judgment  of  a  justice  of  the 
peace,  the  surety  upon  a  bond  tendered  on 
an  appeal  from  a  judgment  in  a  court  for  the 
trial  of  small  causes  held  by  him  be  insuffi- 
cient, he  may  reject  the  bond. — Braeutigam 
vs.  White,  32  Vr.  454. 

Where  a  party  through  its  own  neglect 
fails  to  file  an  appeal  bond  on  or  before  the 
first  day  of  the  term  of  the  common  pleas 
next  after  the  judgment  is  rendered,  the 
court  of  common  pleas  should  not,  upon  the 
second  day  of  the  term,  permit  the  appeal 
to  be  perfected  and  placed  upon  the  list  of 
causes  for  trial  at  that  same  term. — West 
Jersev  and  Seashore  Railroad  Co.  vs.  Miller, 
37  Vr.  17S. 

2.  Reinstatement. 

An  appeal  from  judgment  of  the  jus- 
tices court,  taken  by  a  defendant  against 
whom  it  has  been  rendered,  which  has  been 
dismissed  for  want  of  prosecution,  will  not 
be  subsequently  reinstated,  on  the  defend- 
ant's application,  unless  it  be  made  to  ap- 
pear that  he  has  a  meritorious  defence, 
which,  owing  to  surprise  he  has  been  pre- 
vented from  making. —Fisher  vs.  Perrine, 
33  Vr.  643. 

3.  Remedy  for  Refusal  of. 

For  the  refusal  of  a  justice  of  the  peace  to 
grant  the  defendants  in  attachment  an  ap- 
peal to  the  common  pleas  upon  presentation 
of  a  bond  in  due  form,  the  remedy  is  by 
mandamus  and  not  by  certiorari. — Breu- 
necke  &-Co.  vs.  Denvse,"33  Vr.  14S. 
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4.  Review  by  Supreme  Court. 

When  a  party  seeks  to  reverse  a  judgment 
rendered  in  the  court  of  common  pleas  upon 
an  appeal  from  the  court  of  small  causes,  he 
must  make  it  appear  by  the  return  or  by 
other  competent  proof  that  such  judgment 
was  erroneous  in  matter  of  law. — Dallas  vs. 
Newell,  36  Vr.  172. 


5.  Election  of  Method  of. 

The  losing  party,  in  an  action  brought  in  a 
court  for  the  trial  of  small  causes,  is  entitled 
to  have  the  judgment  entered  there  reviewed, 
either  by  appeal  to  the  court  of  common 
pleas  or  by  certiorari  to  the  supreme  court, 
when  the  justice  was  without  jurisdiction 
to  render  the  judgment.  But  having 
selected  one  of  these  methods  of  review,  and 
subsequently  abandoned  it,  the  other  is  no 
longer  open  to  him. — Furman  vs.  Motley, 
38  Vr.  174. 

6.  When  Taken. 

(Sections  79  to  83  of  the  Justices  Court  act 
(Gen.  Stat.,  pp.  1880,  1891),  require  that  an 
appeal,  if  taken,  be  taken  on  or  before  the 
first  day  of  the  term  of  the  court  of  common 
pleas  held  next  after  the  rendition  of  the 
judgment. — -Deacon  vs.  Parry,  39  Vr.  186. 

The  defendant,  in  an  action  in  the  court 
for  the  trial  of  small  causes,  waived  his  right 
to  make  defence  in  that  court,  with  the 
intention  of  taking  an  appeal.  He  made  a 
verbal  arrangement  with  plaintiff's  attorney 
by  which  the  latter  was  to  send  notice  to  the 
defendant  of  the  amount  of  the  judgment 
and  costs,  in  order  that  defendant  might 
properly  prepare  an  appeal  bond.  Plain- 
tiff's attorney  neglected  to  send  such  notice. 
Defendant  although  acting  under  advice 
and  direction  of  counsel,  did  not  know  when 
the  next  term  of  the  court  of  common  pleas 
opened,  and  was  unaware  that  the  law  re- 
quired the  appeal  bond  to  be  filed  on  or 
before  the  opening  day.  In  fact  the  term 
opened  five  days  after  the  day  judgment 
was  rendered  in  the  justiees  court.  De- 
fendant filed  no  bond  and  took  no  steps 
towards  demanding  an  appeal  until  some 
time  after  the  opening  day  of  the  term  of 
court,  relying,  meanwhile,  upon  plaintiff's 
attorney  to  notify  him  of  the  amount  of  the 
judgment.  HELD,  that  the  court  of  com- 
mon pleas  erred  in  allowing  defendant  to 
take  an  appeal  after  the  opening  day  of  the 
term. — Ibid. 

7.  Method  of  Conducting. 

Where  the  defendant  appeals  from  a  judg- 
ment in  a  justices  court,  after  the  justice  had 
lost  the  jurisdiction  of  the  cause  by  reason 
of  an  irregular  adjournment,  he  cannot  take 
advantage  of  the  irregularity  by  a  motion 


to  non-suit  when  the  appeal  is  moved  in  the 
common  pleas,  but  must  submit  to  a  re- 
trial on  the  merits.  In  order  to  review  such 
irregularity  he  must  proceed  by  certiorari 
The  two  remedies  are  concurrent,  and  he 
must  select  between  them. — Vandercourt 
vs.  Fleming,  39  Vr.  507. 

Quaere.  If,  after  thus  losing  jurisdiction, 
the  justice  fixes  a  day  for  trial  and  the  par- 
ties appear  pursuant  to  notice,  will  the 
failure  of  a  defendant  to  object  for  want  of 
jurisdiction  until  after  a  jury  has  been  de- 
manded, empaneled  and  sworn  operate  as 
a  waiver  of  the  irregularity? — Ibid. 

8.  In  Actions  for  Penalty. 

When  authority  is  given  to  prosecute  a 
suit  before  a  justice  of  the  peace  to  recover 
a  penalty  for  violating  an  ordinance,  it  is 
regarded  as  a  civil  suit  in  a  justices  court, 
unless  a  contrary  intention  is  indicated  in 
the  statute.  In  such  case  the  remedy  is  by 
appeal  to  the  common  pleas. — Unger  vs. 
Fanwood,  40  Vr.  548. 

Where  the  punishment  prescribed  for 
violating  the  ordinance  is  imprisonment,  to 
be  imposed  by  a  justice  of  the  peace,  the 
suit  is  in  the  nature  of  a  criminal  proceeding 
before  the  justice,  and  is  not  a  civil  suit  in 
the  small  cause  court. — Ibid. 

9.  Notice  of. 

On  an  appeal  to  the  court  of  common 
pleas  from  a  judgment  of  the  small  cause 
court,  if  the  appeelant  fail  to  notice  the 
appeal  at  the  next  term  of  the  common  pleas 
after  such  appeal  shall  be  taken,  if  sufficient 
time  to  notice  the  same  for  ten  days  remain 
between  the  perfecting  of  the  appeal  and 
the  first  day  of  such  next  term,  the  court 
must  dismiss  the  appeal  unless  good  cause 
be  shown. — Gaskill,  Receiver  vs.  Miller,  42 
Vr.  103. 


VII.  DOCKET  AND  TRANSCRIPT. 

1.  Entries  in  Docket. 

If,  in  an  action  of  debt  pending  in  a  court 
for  the  trial  of  small  causes,  the  final  action 
of  the  judge  is  shown  by  his  entering  upon 
the  docket,  "I  rendered  a  verdict  in  behalf 
of  the  plaintiff,  twenty  dollars  fine  and 
costs,"  the  proceedings  should  be  reversed 
for  want  of  a  judgment. — Stokes,  Treasurer 
vs.  Schlacter,  37  Vr.  247. 

2.  When  Transcript  Evidence. 

The  transcript  of  the  justice  is  not  evi- 
dence of  anything  that  transpires  out  of 
court  or  not  in  the  regular  progress  of  a  cause. 
— McKenna  vs.  Murphy,  39  Vr.  522. 
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-JUSTIFICATION.— LABELS. 
LACHES. 


LABOR  UNIONS. 


Liability  of  Justice  of  Peace. 


VIII. 


LIABILITY  OF  JUSTICE  OF 
PEACE. 


1.  Acting  as  Agent  of  Plaintiff. 

The  third  section  of  "An  act  to  increase 
the  jurisdiction  of  justices  of  the  peace" 
(Pamph.  L.,  1879,  p.  115),  which  makes  it  a 
penal  offence  for  any  justice  of  the  peace  to 
issue  a  summons  on  behalf  of  any  person  for 
whom  he  is  agent  is  inoperative  for  the  reason 
that  it  is  not  within  the  object  expressed  in 
the  title  of  the  act. — Hayes  vs.  Storms,  35 
Vr.  514. 


2.  For  Acting  Without  Jurisdiction. 

If  a  justice  of  the  peace  has  no  jurisdiction 
|  over  the  parties  and  of  the  subject  matter  of 
a  suit,  his  acts,  though  strictly  of  a  judicial 
character,  are  coram  non  judice  and  void, 
and  all  persons  concerned  in  executing  his 
judgment  or  award  are  trespassers. — Nelfi 
vs.  Maguire,  22  N.  J.  L.  J.  275. 


JUSTIFICATION. 

See  Criminal  Law  and  Procedure;  Libel 
and  Slander. 


LABELS. 

SeeTrade=marks;  Trade  Names;  Trade 
Secrets. 


LABOR    UNIONS. 

See  Employer  and  Employed ;  Injunc- 
tions. 


LACHES. 

AS  BAR  AT  LAW. 

1.  To  Relieve  from  Public  Im= 
provement  Assessments. 

2.  After  Municipal  Contract  Per= 
formed. 

3.  Three  Years  Delay  in  Seeking 
Relief  from  Taxation. 

4.  One    Year    After    Municipal 
Resolution  Passed. 

5.  Failure  of  Sheriff  to  Return 
Writ  of  Attachment. 

6.  Five  Years  After  Passage  of 
Ordinance  and  Improvements. 

7.  Failure  of  Commissioners  of 
Assessment  to  Proceed. 

8.  Two  Years  Delay  After  Knowl= 
edge  of  Contract   and 
Resolution. 


9.  Fifteen  Months'  Delay  in  Ap- 
plying for  Certiorari. 

AS  BAR  IN  EQUITY. 

1.  Failure  to  Foreclose  Until 
Twenty  Years  After  Interest 
Due. 

2.  Failure  of  Covenantee  to  Ob- 
ject to  Breach. 

3.  Mere  Lapse  of  Time. 

4.  Delay  of  Four  Years  to  Pre- 
vent Contamination  of  Water. 

5.  Delay  of  Seventeen  Years  Be- 
fore Suit  on  Policy  of  Insur- 
ance. 

6.  Two  Years  Delay  in  Enforc- 
ing Trust. 

7.  Ten  Years  Delay  Before 
Avoiding  Release. 

8.  Payment  of  Mortgage  and 
Delay  of  Seven  Years  to  En- 
force Lien. 

9.  Delay  in  Filing  Bill  After 
Knowledge. 

10.  Delay  of  Seven  Years  Before 
Applying  to  Open  Decree. 

11.  Death  of  Parties  in  Interest 
and  Delay. 

12.  Delay  of  Thirteen  Years  to 
Cure  Mistake  in  Deed. 

13.  Four  Years  Delay,  and  Fre- 
quent Demands  and  Refusals. 
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14.  Mere  Delay  in  Enforcing  De= 

mand. 

15.  Failure  to  File  Caveat  to  Will 
and  Delay  of  Six  Years. 

16.  Four  Years'  Delay  in  Bringing 
Bill  to  Review  Decree  of  Di= 
vorce. 

III.  AS  GROUND  OF  DEMURRER. 


I.  AS  BAR  AT  LAW. 

1.  To  Relieve    from  Public  Improve= 

ment  Assessments. 

Laches  is  not  an  absolute  bar  to  relief 
against  an  assessment  for  a  public  improve- 
ment if  there  is  legal  provision  for  a  re- 
assessment. The  delay  in  this  case,  under  all 
the  circumstances,  HELD  not  unreasonable. 
— Frevert  vs.  Bayonne,  34  Vr.  202. 

2.  After  Municipal  Contract  Performed. 

Where  a  prosecutor  has  delayed  applica- 
tion for  certiorari  to  review  a  municipal 
ordinance  and  contract  until  after  the  con- 
tract has  been  performed,  he  will  not  be 
heard  to  make  any  objection  that  will  bar  or 
hinder  the  imposing  upon  his  property  of  a 
constitutional  assessment,  to  be  made  under 
legal  authority,  for  benefits  received. — Bor- 
ton  vs.  Camden,  36  Vr.  511. 

3.  Three  Years  Delay  in  Seeking  Relief 

from  Taxation. 

An  unexplained  delay  of  three  years  in 
prosecuting  a  writ  of  certiorari  to  remove 
an  assessment  of  taxes,  HELD  to  be  laches. 
— Pompton  Steel  Co.  vs.  Wayne,  36  V.r.  487. 

4.  One  Year  After  Municipal  Resolu= 

Hon  Passed. 

Where  a  prosecutor  who  seeks  to  set  aside 
the  proceedings  of  a  municipality  in  pur- 
chasing lands  has  delayed  suing  out  his  writ 
of  certiorari  nearly  a  year  after  the  resolu- 
tion to  purchase  was  passed,  and  more  than 
eight  months  after  the  money  was  actually 
expended  for  the  purchase,  he  is  in  laches, 
and  the  court  will  not  consider  the  objec- 
tions.— Coward  vs.  Bayonne,  38  Vr.  470. 

5.  Failure  of  Sheriff  to  Return  Writ  of 

Attachment. 

A  writ  of  foreign  attachment,  having  been 
duly  executed,  does  not  become  void  by 
failure  of  the  sheriff  to  return  it  upon  the 
return  day.  The  plaintiff,  if  he  be  not  in 
laches,  has  the  right  to  require  the  sheriff 


to  return  the  writ  at  any  time. — Guarantee 
Trust  Co.  vs.  Nebeker,  39  Vr.  561. 

6.  Five  Years  After  Passage  of  Ordi= 

nance  and  Improvements. 

Where  the  side  lines  and  grades  of  a  street 
were  fixed  and  established  by  an  ordinance 
passed  in  1896,  and  the  properties  of  several 
owners  on  said  street  were  made  to  conform 
to  the  grade  so  fixed,  and  intersecting  streets 
have  also  been  improved  and  a  sewer  system 
constructed  with  reference  to  said  lines  and 
grades.  HELD,  that  after  more  than  five 
years  after  the  ordinance  became  effective, 
prosecutors  were  barred  by  laches  from 
maintaining  a  certiorari  to  set  aside  said 
ordinance. — Hopewell  vs.  Flemington,  40 
Vr.  597. 

7.  Failure  of  Commissioners  of  Assess- 

ment to  Proceed. 

Under  the  circumstances  of  this  case  the 
relator's  right  to  relief  is  not  barred  by  laches 
as  he  had  a  right  to  expect  that  the  commis- 
sioners would  proceed  and  perform  their 
duty. — Klaus  vs.  Jersey  City,  40  Vr.  127. 

8.  Two  Years  Delay  After  Knowledge 

of  Contract  and  Resolution. 

A  delay  of  more  than  two  years  in  apply- 
ing for  a  writ  of  certiorari,  with  knowledge 
by  the  prosecutor  of  the  resolution  and  con- 
tract there  in  question,  during  which  time 
most  of  the  work  had  been  performed  and 
paid  for,  is  such  laches  as  requires  the  dis- 
missal of  the  writ. — Allen  vs.  Freeholders 
of  Hunterdon,  43  Vr.  116. 

9.  Fifteen  Months  Delay  in  Applying 

for  Certiorari. 

A  failure  for  fifteen  months  to  apply  for  a 
certiorari  without  sufficient  excuse  given  is 
unreasonable  and  the  writ  should  be  dis- 
missed.— Glori  vs.  Board  of  Police  Com- 
missioners, 43  Vr.  131. 


II.  AS  BAR  IN  EQUITY. 

I.  Failure  to  Foreclose  Until  Twenty 
Years  After  Interest  Due. 

The  mortgagor  and  three  successive  own- 
ers of  the  property  swore  to  non-payment 
of  interest  or  principal  after  1872.  The 
owner,  at  the  time  the  bill  was  filed,  showed 
that  his  purchase  was  made  after  ascertain- 
ing, on  inquiry,  that  nothing  had  been  paid, 
and  no  demand  had  been  made,  within 
twenty  years,  and  that  he  bought  the  pro- 
perty relying  on  a  discharge  by  lapse  of 
time.  HELD,  that  the  evidence  showed 
that  there  was  no  payment  of  principal  or 
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interest  within  the  twenty  years. — Blue  vs. 
Everett,  10  Dick.  329.     See  11  Id.  455. 

The  lapse  of  twenty  years  before  filing  a 
bill  to  foreclose  a  mortgage,  without  demand 
or  acknowledgment  of  the  debt  unaccounted 
for  and  unexplained,  raises  a  conclusive 
presumption  of  payment,  which  cannot  be 
rebutted  by  proof  that  the  debt  is  not  in 
fact  paid. — Ibid. 

2.  Failure  of  Covenantee  to  Object  to 
Breach. 

Laches  of  a  covenantee  in  seeking  to  en- 
join breaches  of  the  covenant  are  not  ex- 
cused on  the  ground  that  the  injunction 
sought  is  to  prevent  the  doing  of  business 
on  Sundav. — Ocean  City  Association  vs. 
Schurch,  12  Dick.   268. 

3.  Mere  Lapse  of  Time. 

Mere  lapse  of  time  before  resort  to  a  court 
of  equity  to  compel  an  assignment  of  a  part 
interest  in  a  patent  to  which  a  complainant 
is  equitably  entitled  will  not  necessarily  bar 
a  decree  for  such  relief,  but  if  the  delay  be 
great  and  the  circumstances  such  as  to  make 
it  inequitable  to  permit  an  account  of  profits 
to  be  demanded,  an  assignment  will  be 
decreed  only  on  terms  that  an  accounting  be 
denied. — Harrigan  vs.  Smith,  12  Dick.  635. 

Lappe  of  time  alone  is  deemed  to  be  a 
sufficient  ground  of  estoppel  in  cases  like  this 
present,  when  the  court  cannot  feel  con- 
fident of  its  ability  to  ascertain  the  truth 
now  as  well  as  it  could  when  the  subject  for 
investigation  was  recent,  and  before  the 
memories  of  those  who  had  knowledge  of 
the  material  facts  have  become  faded  and 
weakened  by  time.  To  constitute  estoppel 
of  this  description,  it  is  not  essential  that 
any  actual  loss  of  testimony  through  death 
or  otherwise,  or  means  of  proof  or  changed 
relations,  to  the  prejudice  of  the  other  party, 
should  be  proved  to  have  occurred. — 
Lutjen  vs.  Lutjen,  19  Dick.  773. 

4.  Delay  of  Four  Years  to  Prevent  Con- 
tamination of  Water. 

Riparian  owners  who  sue  to  restrain  a 
city  from  discharging  sewage  into  a  river  as 
soon  as  the  sewage  begins  to  contaminate 
the  waters  are  not  guilty  of  laches. — Attor- 
ney-General vs.  Paterson,  13  Dick.  1.  See 
15  Id.  3S5. 

Delay  of  three  or  four  years  after  such 
contamination  had  commenced  is  excused 
by  Pamph.  L.,  1896,  p.  20,  appointing 
commissioners  to  suggest  a  means  of  dis- 
pensing with  the  necessity  of  discharging 
sewage  into  the  river,  as  the  owners  might 
reasonably  suppose  that  an  injunction 
would  be  unnecessary. — Ibid. 


5.  Delay   of   Seventeen   Years    Before 

Suit  on  Policy  of  Insurance. 

When  the  holder  of  life  insurance  policies 
on  the  life  of  another,  by  a  title  absolute  on 
its  face,  openly  and  notoriously  asserts  his 
exclusive  ownership  of  the  policies,  in 
hostility  to  others  who  claim  the  holding  to 
be  only  by  way  of  pledge,  and  the  holder 
and  those  representing  him  pay  all  the 
premiums  both  before  and  after  the  alleged 
redemption  of  the  pledge,  effect  loans  upon 
the  policies,  and  accept  others  in  their  place, 
and  the  claimants  or  those  under  whom 
they  claim,  make  no  demand  for  the  return 
of  the  policies,  but  suffer  the  payment  of 
premiums,  &c,  to  go  on  for  seventeen 
years  after  the  alleged  redemption  of  the 
pledge,  without  question  or  suit  to  recover 
the  policies,  it  is  such  laches  on  the  part  of 
the  claimants  that  a  court  of  equity  will  not 
enforce  their  claim  to  the  moneys  which 
may  have  come  to  be  due  on  the  policies. — 
Lance  vs.  Bonnell,  13  Dick.  259. 

6.  Two  Years  Delay  in  Enforcing  Trust. 

V.,  who  held  the  legal  title  to  certain 
premises  charged  with  a  resulting  trust  in 
favor  of  F.,  conveyed  the  same  to  one  K., 
in  satisfaction  of  a  debt  due  from  her  to 
him,  he  having  no  knowledge  of  the  exist- 
ence of  the  trust.  At  the  time  of  the  con- 
veyance F.  was  in  possession  of  the  premises. 
HELD,  that  F.'s  possession  was  construc- 
tive notice  to  K.  of  the  right  under  which 
he  was  in  the  occupation  of  the  premises, 
and  that  K.  took  title  thereto  subject  to  the 
trust  existing  in  favor  of  F.  HELD  further, 
that  the  failure  of  F.  to  institute  proceed- 
ings for  the  enforcement  of  the  trust  until 
the  expiration  of  two  years  after  the  con- 
veyance to  K.  was  not  such  laches  as  barred 
him  from  obtaining  full  relief  against  K., 
and  would  not  justify  a  court  of  equity  in 
refusing  to  direct  a  conveyance  of  the 
premises  by  K.  to  him,  except  upon  condi- 
tion that  he  pay  K.  the  amount  of  the  in- 
debtedness in  satisfaction  of  which  the 
latter  received  the  conveyance  from  V. — 
Flaherty  vs.  Cramer,  17  Dick.  758. 

7.  Ten  Years  Delay  Before  Avoiding 

Release. 

A  legatee,  aged  twenty-three  years  and 
upwards,  being  at  that  age  entitled  to  be 
paid  a  balance  of  a  legacy  (which  had  been 
reduced  in  consequence  of  the  birth  of 
after-born  children  of  the  testator),  on 
October  21st,  1891,  after  the  final  account- 
ing of  the  administratrix,  C.  T.  A.  of  the 
estate  of  the  deceased,  in  the  orphans  court, 
and  a  settlement  with  her,  executed  to  her 
his  formal  deed  of  release,  reciting,  inter 
alia,  that  it  was  meant  for  an  absolute  re- 
lease of  all  his  right  to  the  real  and  per- 
sonal estate  of  the  deceased,  and  then  re- 
ceived from  her  a  considerable  payment  of 
money,  not  apparently  inadequate,  esti- 
mated   by    the    surrogate    (to    whom    the 
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parties  had  left  the  calculation)  to  be  the 
correct  balance  due  upon  the  legacy.  He 
had  a  full  understanding  of  the  contents 
of  the  instrument  before  he  signed  it  and 
was  under  no  legal  or  mental,  or  other  dis- 
ability or  impediment.  On  May  28th,  1901, 
nearly  ten  years  afterwards,  he  filed  his  bill 
of  complaint  and  commenced  the  present 
suit  to  avoid  the  release,  alleging  that  it 
had  been  obtained  from  him  by  the  fraud 
of  the  administratrix,  but  not  alleging  any 
mistake,  either  mutual  or  unilateral.  Fraud 
was  not  shown,  but  the  amount  of  the  con- 
sideration, which  depended  on  doubtful 
questions  both  of  law  and  fact,  may  have 
been  inadequate.  HELD,  that  he  had  been 
guilty  of  laches  sufficient  to  defeat  his  suit. — 
Lutjen  vs.  Lutjen,  19  Dick.  773. 

The  rule,  as  declared  by  vice-chancellor 
Green,  in  the  third  head  note  to  the  case  of 
Tynan  vs.  Warren,  reported  in  8  Dick.  Ch. 
Rep.  313,  "that  laches  in  bringing  suit  will 
deprive  one  of  his  remedy  is  not  applied, 
unless  such  neglect  has  so  prejudiced  the 
other  party,  by  loss  of  testimony,  or  means 
of  proof  or  changed  relation,  that  it  would 
be  unjust  to  now  permit  him  to  enforce  his 
rights,"  criticised  and  distinguished. — Ibid. 

8.  Payment  of  Mortgage  and  Delay  of 

Seven  Years  to  Enforce  Lien. 

Though  one  who  was  rightfully  in  posses- 
sion of  land  as  a  life  tenant  and  owner  infee_ 
of  a  third  interest  therein,  who,  after  making" 
a  will  giving  all  her  property  to  one  of  the 
other  two  remaindermen,  paid  a  mortgage 
on  the  land,  and  took  no  steps  during  the 
seven  remaining  years  of  her  life  to  enforce 
her  right  to  a  lien  on  the  interest  of  the 
other  remainderman,  who  was  an  infant  and 
her  grandchild,  the  devisee  is  not  barred  by 
laches  from  enforcing  the  right  to  the  lien. — 
Kinkead  vs.  Ryan,  19  Dick.  454.  See  20  Id. 
726. 

9.  Delay  in  Filing  Bill  After  Knowledge. 

A  municipality  cognizant  of  its  lack  of 
right,  advertised  for  the  construction  of  a 
tower  on  a  public  square  without  notice  to 
an  adjoining  lot  owner  who  was  incapacit- 
ated to  transact  business  for  herself.  Her 
agent  had  no  notice  of  the  proposed  action 
until  material  was  brought  on  the  ground, 
when  he  at  once  protested  verbally  and 
promptly  employed  counsel.  The  contract 
for  the  erection  of  the  tower  was  dated 
February  8th,  1901,  and  filed  with  the  town 
clerk  February  19th,  and  the  materials  for 
the  tower  were  probably  not  brought  to  the 
square  for  some  time.  The  preparation  of 
the  bill  required  considerable  investigation 
and  compilation,  but  was  filed,  with  affi- 
davits, as  soon  as  possible  under  the  cir- 
cumstances, viz.,  April  10th,  1901.  HELD, 
that  the  bill  was  filed  with  reasonable 
promptness. — Fessler  vs.  Town  of  Union,  1 
Rob.  14.     A.  2  Rob.  657. 


A  delay  of  about  four  years  in  bringing  a 
bill  to  review  a  decree  of  divorce.  HELD, 
not  to  be  fatal  where  the  wife  was  poor,  in 
ill  health  and  ignorant  of  her  rights,  and  no 
copy  of  the  decree  had  been  served  upon  her 
or  other  positive  information  brought  home 
to  her  until  more  than  a  year  after  the  decree 
was  entered. — Watkinson  vs.  Watkinson,  1 
Rob.  142.     See  2  Rob.  632. 

10.  Delay  of  Seven  Years  Before  Ap- 

plying to  Open  Decree. 

On  rule  to  show  cause  why  a  decree  ad- 
mitting a  will  to  probate  should  not  be 
vacated,  it  appeared  that  the  petitioner  was 
sui  juris  at  the  death  of  testator,  and  had 
knowledge  of  testator's  death ;  that  he  had 
a  right  to  file  a  caveat  to  the  probate  of  the 
will,  but  failed  to  do  so;  that  he  failed  to 
appeal  from  the  decree  admitting  the  will 
to  probate  within  the  time  limited  by  the 
statute,  and  failed  to  take  any  action  with 
respect  to  the  contest;  that  he  remained 
without  action  for  over  six  years,  and  until 
the  parties  interested  had  proceeded  in  the 
settlement  of  the  estate,  and  the  executor 
had  paid  the  legacies,  the  executor's  ac- 
count had  been  settled  and  the  executor 
discharged.  HELD,  sufficient  to  show 
such  laches  as  to  forbid  any  action  by  the 
court  looking  to  the  opening  of  the  decree. — 
In  re  Myers,  1  Rob.  560.     See  3  Id.  793. 

11.  Death  of  Parties  in  Interest  and 

Delay. 

Where  the  state  alleges  that  a  riparian 
grant  conveying  lands  included  within  the 
lines  of  an  alleged  highway  was  obtained  by 
false  representations  as  to  the  terminations 
of  the  highway,  made  in  the  map  accompany- 
ing the  application  for  the  grant,  and  the 
question  is  whether  the  grant  was  in  fact 
made  in  reliance  on  the  representations,  and 
the  filing  of  information  to  set  aside  the 
grant  for  this  reason  has  been  delayed  until 
all  the  officers  who  executed  it  on  the  part  of 
the  state  are  dead,  the  delay  may  not  of 
itself  be  a  bar  to  relief,  but  it  is  sufficient  to 
prevent  the  state  from  insisting  on  the  ap- 
plication of  a  mere  rule  of  evidence  as  to  the 
burden  of  proof  as  the  basis  of  deciding  that 
in  the  absence  of  proof  to  the  contrary  it 
must  be  conclusively  presumed,  under  the 
facts  shown  in  this  case,  that  the  grant  in 
question,  so  far  as  it  affects  the  highway, 
was  in  fact  induced  by  the  representations 
on  the  map  as  to  the  termination  of  the 
highway. — Attorney-General  vs.  Central 
Railroad  Co.,  2  Rob.  198. 

Complainant,  having  conveyed  land  to 
her  brother  on  his  oral  agreement  to  devise 
it  to  her,  did  not  assert  her  claim  or  make  it 
known  until  ten  years  after  his  death,  and 
after  the  death  of  his  wife,  to  w-hom  he  de- 
vised the  land.  HELD,  that  she  is  estopped 
by  her  laches  and  acquiescence  from  enforc- 
ing the  agreement  against  the  devise  of  her 
brother's  wife.— Lozier  vs.  Hill,  2  Rob.  300. 
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12.  Delay  of  Thirteen  Years  to  Cure 

Mistake  in  Deed. 

Complainant  purchased  lands  and  had 
the  deed  executed  by  the  grantor  to  certain 
of  his  children,  reserving  a  life  estate  to  him- 
self, drawn  by  his  solicitor.  It  appeared 
that  he  had  knowledge  of  the  provisions  of 
the  deed,  and  intended  it  as  an  advance- 
ment to  the  children.  HELD,  that  after 
thirteen  years,  and  after  his  family  had  been 
broken  up  by  dissensions,  the  complainant 
could  not  have  the  deed  reformed,  on  the 
ground  that  his  solicitor,  by  mistake, 
neglected  to  insert  in  the  deed  a  power  of 
revocation  to  complainant. — Van  Houten 
vs.  Van  Houten,  2  Rob.  358.    See  3  Id.  793. 

13.  Four  Years  Delay,  and  Frequent 

Demands  and  Refusals. 

As  complainant's  right  to  payment  be- 
came vested  on  the  day  the  contract  ma- 
tured, and  she  frequently  made  demand, 
and  there  was  no  change  in  the  character  or 
quality  of  the  subject  matter,  her  suit  for 
performance  was  not  barred  by  nearly  four 
years'  delay. — Law  vs.. Smith,  2  Rob.  81. 

14.  Mere  Delay  in  Enforcing  Demand. 

Mere  delay  in  enforcing  a  demand  does  not 
constitute  laches  in  a  case  where  the  debtor 
could  not  be  prejudiced  thereby. — Farr  vs. 
Hauenstein,  3  Rob.  740. 

15.  Failure  to  File  Caveat  to  Will  and 

Delay  of  Six  Years. 

On  a  rule  to  show  cause  why  a  decree 
admitting  a  will  to  probate  should  not  be 
vacated,  it  appeared  that  the  petitioner  was 
sui  juris  at  the  death  of  testator,  and 
had  knowledge  of  testator's  death;  that  he 
had  a  right  to  file  a  caveat  to  the  probate 
of  the  will,  but  failed  to  do  so;  that  lie 
failed  to  appeal  from  the  decree  admitting 
the  will  to  probate  within  the  time  limited 
by  the  statute,  and  failed  to  take  any 
action  with  respect  to  the  contest;  that  he 
remained  without  action  for  over  six  years, 
and  until  the  parties  interested  had  pro- 
ceeded in  the  settlement  of  the  estate,  and 
the  executor  had  paid  the  legacies,  the 
executor's  accounts  had  been  settled  and 
the  executor  discharged.  HELD,  sufficient 
to  shew  such  laches  as  to  forbid  any  action 
by  the  court  looking  to  the  opening  of  the 
decree. — In  re  Mvers,  1  Rob.  560.  See  3  Id. 
793. 

16.  Four  Years  Delay  in  Bringing  Bill 

to  Review  Decree  of  Divorce. 

A  delay  of  about  four  years  in  bringing  a 
bill  to  review  a  decree  of  divorce.  HELD,  not 
to  be  fatal  where  the  wife  was  poor,  in  ill 
health  and  ignorant  of  her  rights,  and  no 
copy  of  the  decree  had  been  served  upon  her 
or  other  positive  information  brought  home 


to  her  until  more  than  a  year  after  the  decree 
was  entered. — Watkinson  vs.  Watkinson,  1 
Rob.  142.     See  2  Rob.  632. 


III.  AS  GROUND  OF  DEMURRER. 

While  unexplained  laches  appearing  on 
the  face  of  the  bill  is  good  ground  of  demur- 
rer. HELD,  that  the  allegations  of  this 
bill,  if  proved,  will  explain  the  long  delay 
apparent  on  the  face  of  the  bill. — Holze^vs. 
Thomas,  3  Rob.  515. 
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I.  LEASE. 

1.  Construction  of. 

a.  Length  op  Notice  to  Quit. 

By  the  terms  of  a  lease  it  was  provided, 
among  other  things,  that  the  lessors  should 
have  the  privilege  of  terminating  it  at  any 
time,  upon  giving  six  months'  notice  of  their 
intention  to  do  so,  prior  to  the  first  day  of 
July  of  any  year  during  the  lease.  It  was 
further  provided  that,  if  the  lessee  should 
in  any  particular  violate  any  of  his  promises 
contained  in  the  lease,  or  should  fail  to 
comply  with  any  of  the  conditions  thereof, 
or  notice  given  under  the  terms  thereof, 
then  the  lessors  might  cause  a  notice  to  be 
left  on  the  leased  premises  of  their  intention 
to  determine  the  lease,  and  that,  at  the 
expiration  of  ten  days  from  the  time  of  so 
leaving  such  notice,  the  lease  should  ab- 
solutely determine.  At  the  termination 
of  the  lease  it  was  extended  for  a  period  of 
five  years,  upon  the  same  terms,  conditions 
and  limitations  as  expressed  in  the  original 
instrument.     HELD, — 

1.  That  the  provision  authorizing  the 
lessors  to  terminate  the  lease  upon  six 
months'  notice  was  one  of  the  "terms"  of 
the  lease,  and  consequently  became  one  of 
the  provisions  of  the  renewal  by  express 
words. 

2.  That  the  lessors  were  entitled  to  ter- 
minate the  lease  at  any  time  during  its  con- 
tinuance, upon  giving  six  months'  notice  of 
their  intention  so  to  do,  providing  the  day 
fixed  by  them  for  its  termination  was  at  a 
time  of  the  year  prior  to  the  first  day  of  July. 
— Quidort  vs.  Bullitt,  31  Vr.  119. 

b.  Necessity  for  Second  Notice. 

That  having  terminated  the  lease  by  a  six 
months'  notice,  and  demanded  therein  the 
possession  of  the  premises  at  the  end  of  the 
period  fixed  thereby,  the  lessors  were  not 
required  to  give  a  second  notice,  either  by 
the  terms  of  the  lease  or  by  the  eleventh 
section  of  the  Landlord  and  Tenant  act.  in 
order  to  enable  them  to  maintain  an  action 
before  a  justice  of  the  peace  for  the  removal 
of  the  tenant  from  the  leased  premises. — 
Quidort  vs.  Bullitt,  31  Vr.  119. 
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c.  Option  to  Extend  Terms  or  Purchase. 

When  a  demise  of  lands  is  made  for  the 
term  of  one  year,  with  the  privilege  of  four 
more  years  from  a  fixed  date,  the  lessee  has 
the  option  to  extend  the  term  for  the  addi- 
tional period  of  four  years,  if  he  shall  so 
elect ,  but  not  for  a  shorter  period. — Mershon 
vs.  Williams,  33  Vr.  779. 

Such  election  may  be  made  by  the  tenant, 
in  lieu  of  other  notice  to  the  landlord,  by 
holding  over  at  the  end  of  the  first  year 
and  paying  rent,  and,  when  so  exercised, 
such  election  will  entitle  and  bind  the  lessee, 
for  the  whole  of  such  additional  term,  with- 
out any  express  notice  of  his  desire  for  the 
further  term.' — Ibid. 

A  notice  given  to  the  landlord  by  the  les- 
see under  such  a  demise,  just  before  the 
expiration  of  the  first  year,  that  he  will 
remain  on  the  farm  for  the  succeeding  year, 
and  w'ork  the  same  according  to  the  lease, 
is  not  such  an  election  as  will  extend  the 
term,  but  the  landlord  may  treat  the  notice 
in  'lection  not  to  extend  the  term  accord- 
ing to  the  lease,  and  may  proceed  at  the 
end  of  the  year  to  terminate  the  tenancy. — 
Ibid. 

Where  the  lessee  himself,  under  such  a 
demise,  fails  to  make  any  election  on  his 
own  part  to  extend  the  term,  but  such  a 
notice  as  the  one  last  named  is  given  to  the 
landlord,  by  a  substituted  tenant  of  the 
lessee  who  entered  under  the  lease  and 
performed  the  covenants  toward  the  lessor, 
without  any  apparent  interference  or  con- 
trol on  the  part  of  the  lessee,  such  notice 
will  operate  in  the  manner  before  stated  as 
fully  as  if  given  by  the  lessee  himself. — Ibid. 

A  lease  provided  that  the  tenant  should 
have  the  option  of  extending  the  same  for 
another  term,  "unless  the  landlord  shall 
pay  a  fair  price  for  the  building"  to  be 
erected  by  the  tenant,  provided  three 
months'  notice  be  given  by  either  party 
before  the  expiration  of  the  lease.  HELD, 
that  a  suit  by  the  landlord,  who  had  elected 
to  purchase  the  building  and  had  given  the 
required  notice,  to  enforce  such  provision, 
was  in  effect  a  suit  for  specific  performance, 
which  equity,  after  fixing  the  fair  value  of 
the  property,  would  enforce.- — Duffv  vs. 
Kelly,  10  Dick.  627. 

A  renewal  of  a  lease  containing  an  option 
to  purchase  recited  that  the  lease  was  re- 
newed "on  the  same  terms  and  conditions," 
and  that  the  option  to  purchase  was  to  be 
exercised  only  on  condition  that  the  lessee 
would  enter  into  a  covenant,  to  be  inserted 
in  the  deed,  to  erect  a  building  on  the 
premises  to  cost  a  certain  sum.  HELD, 
that  this  gave  an  option  to  purchase,  inde- 
pendent of  the  question  whether  the  option 
was  ipso  facto  renewed  by  the  mere  renewal 
of  the  lease  "on  the  same  terms  and  condi- 
tions." HELD,  further,  that  the  agreement 
was  not  so  unconscionable  that  a  court  of 
equity  would  refuse  to  compel  specific  per- 
formance thereof. — Madison  Athletic  As- 
sociation vs.  Britton,  15  Dick.  160. 


A  lease  to  a  manufacturing  corporation 
gave  the  privilege  of  purchasing  the  land 
leased,  at  the  expiration  of  the  term.  The 
president  was  authorized  to  obtain  a  cor- 
rection in  the  description  of  the  premises. 
He  did,  in  fact,  obtain  a  new  lease  tin  reof, 
at  the  same  rent  for  the  same  term,  but  the 
lease  omitted  the  option  given  to  purchase. 
HELD,  (1)  that  the  subsequent  user  of  the 
property  by  the  company  and  the  paymenl 
of  rent  did  not  show  notice  to  the  directors 
of  the  contents  of  the  second  lease  or  acqui- 
escence in  its  provisions;  (2)  that  even  if 
ratification  by  acquiescence  were  to  be  pre- 
sumed, the  acceptance  of  the  second  lease 
was  not  a  surrender  in  law  of  the  first  lease, 
or  of  the  term  of  years  thereby  created. — 
Lister  Agricultural  Chemical  Works  vs. 
Selby,  2  Rob.  271. 

d.  Particular  Words  and  Phrases. 

Under  the  clause  first  above  set  forth, 
the  executors  of  the  lessee  are  included 
among  his  ''successors." — West  Shore  Rail- 
road Co.  vs.  Wenner,  41  Vr.  233. 

Upon  the  facts  established  in  this  case. 
HELD,  that  the  lease  from  the  complainants 
to  the  defendants  did  not  include  the  yard 
in  the  rear  of  the  restaurant  building,  but 
covered  only  the  right  of  the  use  of  the  yard 
for  light  and  air. — Klie  vs.  Von  Broock,  11 
Dick.  18. 

The  lessee  rented  from  a  third  person  the 
lot  next  adjoining,  and  to  the  building  on  it 
added  a  brick  extension  in  the  rear,  the  wall 
of  which  was  built  up  to  the  line.  In  this 
wall  were  left  places  for  a  window  and  door 
opening  on  the  yard,  the  intention  being 
to  open  a  door  from  the  rear  of  the  restau- 
rant. The  owner  of  the  restaurant  there- 
upon closed  the  openings  left  in  the  third 
person's  wall  by  building  up  to  the  line  on 
his  side  a  brick  wall  twelve  inches  thick. 
HELD,  that  the  rights  of  the  lessee  in  the 
third  lot  were  no  greater  than  those  of  its 
owner,  and  the  owner  of  the  restaurant  lot 
was  justified  in  so  closing  the  openings. — 
Ibid. 

A  lease  of  land  at  the  edge  of  a  mill  pond, 
"for  the  purpose  of  building  and  maintain- 
ing an  ice  house  thereon,"  gives  the  lessee  no 
right  to  cut  ice  on  the  mill  pond. — Oliphant 
vs.  Richman,  1  Rob.  280. 

The  lessor's  permitting  the  lessee  to  take 
ice  from  the  pond  gives  the  lessee  a  mere 
license,  revocable  at  the  lessor's  pleasure. — 
Ibid. 

2.  Surrender. 

a.  By  Conduct  of  Lessee  and   Common 
Intent. 

A  surrender  of  a  term  in  demised  premises, 
by  act  and  operation  of  law,  will  not  be  im- 
plied upon  proof  that  the  lessee  has  put  a 
third  person  in  possession  thereof,  and  that 
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the  lessor  has  received  rent  from  such  third 
person,  and  nothing  more.  Quaere.  Will 
such  surrender  be  implied  if  it  also  appears 
that  the  lessor,  with  the  lessee's  assent  has 
accepted  such  third  person  as  his  tenant? — 
Decker  vs.  Hartshorn,  31  Vr.  548. 

By  a  note  in  writing  signed  by  the  plain- 
tiff in  October,  1896,  and  delivered  to  the 
defendants  and  accepted  by  them,  the 
plaintiff  agreed  to  surrender  possession  of 
the  premises  to  the  defendants  on  the  1st 
<if  April,  1897.  This  operated  as  a  redemise. 
Such  an  agreement  to  surrender  a  term  to 
take  effect  in  futuro  had  the  effect  of  ter- 
minating the  tenancy  created  by  the  lease 
on  the  1st  day  of  April,  1897. — Mundy  vs. 
Warner,  32  Vr.  395. 

A  lease  of  a  building  and  appurtenances 
reserved  to  the  landlord  permission  to  make 
such  repairs  or  alterations  in  the  demised 
premises  as  should  be  necessary  for  the  pre- 
servation thereof.  During  the  term  demised 
the  tenant  abandoned  the  premises  and, 
subsequently,  the  landlord  entered  and 
remodeled  the  building,  making  extensive 
alterations  beyond  any  necessity  for  pre- 
servation. HELD,  that  such  acts  con- 
stituted a  surrender  by  act  and  operation  of 
law. — Meeker  vs.  Spalsbury,  37  Vr.  60. 

It  is  only  when  the  minds  of  parties  to  a 
lease  concur  in  the  common  intent  of  re- 
linquishing the  relation  of  landlord  and 
tenant,  and  execute  that  intent  by  acts 
tantamount  to  a  stipulation  to  put  an  end 
thereto,  that  a  surrender  by  act  and  opera- 
tion of  law  arises. — Jones  vs.  Rushmore,  38 
Vr.  157. 

When  the  minds  of  the  parties  of  a  lease 
concur  in  the  common  intent  of  relinquish^ 
ing  the  relation  of  landlord  and  tenant  and 
execute  this  intent  by  acts  which  are  tanta- 
mount to  astipulation  to  put  an  end  thereto, 
there  at  once  arises  a  surrender  by  act  and 
operation  of  law.  This  doctrine  of  Meeker 
vs.  Spalsbury,  37  Vr.  60,  approved. — 
Miller  vs.  Dennis,  39  Vr.  320. 

The  terms  of  such  a  surrender  may  be 
settled  in  advance  by  parol,  and,  after 
execution,  are  enforceable. — Ibid. 

b.  By  Lessor  Accepting  Rent. 

The  mere  receipt  of  rent  by  a  landlord 
from  an  under-lessee  does  not  evidence  his 
assenl  to  the  abandonment  of  the  demised 
premises  by  the  original  lessee,  and  is  no 
proof  of  his  acceptance  of  such  under-lessee 
as  tenant. — Decker  vs.  Hartshorn,  31  Vr. 
548. 

3.  Covenants. 

a.  Rights  of  Grantee  of  Reversion. 

Under  the  act  of  the  legislature  entitled 
"  An  act  enabling  grantees  of  reversions  and 

lessees    mutually    to    avail    themselves    of 


covenants  and  conditions"  (Gen.  Stat.,  p. 
880,  sec.  135,  136),  the  grantees  of  a  rever- 
sion have  the  same  right  as  the  grantors  to 
take  advantage  of  a  forfeiture  which  occurs 
by  reason  of  an  express  condition  of  a  mining 
lease,  that  the  same  shall  become  null  and 
void  upon  a  failure  on  a  part  of  the  lessees 
or  their  assigns  to  pay  the  rent  reserved  or 
the  royalties  upon  the  ore  sold  and  delivered 
at  the  times  provided  in  the  lease  for  such 
payment. — Robinson  vs.  Boys  et  al.,  32  Vr. 
179. 

When  such  forfeiture  occurs,  the  lessor  or 
his  grantee  of  the  reversion  may  bring  an 
ejectment  to  recover  the  possession  of  the 
lands  contained  in  the  lease,  without  making 
any  demand  for  the  rent  or  royalties  due 
and  unpaid,  and  without  making  any  re- 
entry upon  the  demised  premises. — Ibid. 

A  conveyance  of  leased  premises  without 
reservation  carries  with  it  (by  force  of  "  Con-  ■ 
veyances,"  sec.  135)  the  grantor's  right,  un- 
der the  lease,  to  terminate  the  tenancy. — 
Roberts  vs.  McPherson,  33  Vr.  165.  See  34 
Id.  352. 

The  heir  of  the  grantee  of  the  reversion 
of  lands  let  to  lease  may  terminate  the  ten- 
ancy in  accordance  with  the  lease  and  initiate 
summary  proceedings  to  dispossess  the 
tenant. — Ibid. 

b.  What  Constitutes  Breach. 

Where  a  mining  lease  reserved  a  rent  of 
$400  per  year,  payable  quarterly,  and  this 
amount  to  be  deducted  from  the  royalties, 
when  they  were  in  excess  of  that  sum,  and 
which  also  were  payable  quarterly  on  ore 
as  sold  and  delivered  to  purchasers,  the 
lease  further  providing  that  if  payments 
were  not  made  at  such  times,  the  lease  should 
be  null  and  void.  This  condition  required 
the  full  payment  of  all  royalties  on  ore  sold 
and  delivered  at  the  end  of  each  quarter 
year,  and  if  not  so  paid,  it  was  a  forfeiture 
of  the  lease. — Robinson  vs.  Boys  et  al.,  32 
Vr.  179. 

A  clause  in  a  lease,  providing  for  a  for- 
feiture of  the  term  if  the  lessee,  his  succes- 
sors or  assigns,  should  fail  in  the  perfor- 
mance of  any  covenant,  condition  or  pro- 
viso contained  in  the  lease  which,  on  the 
part  of  the  lessee,  his  executors,  adminis- 
trators or  assigns,  was  to  be  observed,  per- 
formed, fulfilled  and  kept,  applies  to  cove- 
nants not  to  do  something,  as  well  as 
covenants  to  do  something. — West  Shore 
Railroad  Co.  vs.  Wenner,  41  Vr.  233. 

A  mortgage  of  the  lease,  made  by  the 
lessee  to  secure  his  debt,  followed  by  his 
failure  to  pay  the  debt  at  maturity  and  a 
sale  of  the  leasehold  estate  on  foreclosure  of 
the  mortgage,  is  a  transfer  of  the  estate  by 
the  lessee,  in  violation  of  a  covenant  not  to 
transfer  it,  and  a  legal  cause  of  forfeiture 
under  the  clause  first  above  set  forth. — Ibid. 
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Under  the  same  clause  the  purchaser 
under  the  foreclosure  mentioned  in  above 
paragraph  2  is  an  "assign"  of  the  lessee,  and 
a  subletting  by  him  is  a  violation  of  a 
covenant  in  the  lease  that  the  lessee,  his 
executors,  administrators  and  assigns  will 
not  sublet,  and  is  a  legal  cause  of  forfeiture. 
—Ibid. 

A  lease  provided  that  in  case  of  the  can- 
cellation of  insurance  on  the  building  de- 
mised, the  term  should  terminate  and  be 
void  at  the  option  of  the  landlord,  and  that 
the  tenant  should  vacate  on  thirty  days' 
notice  unless  within  that  time  he  procured 
other  insurance.  HELD,  thai  such  can- 
cellation, notice,  and  failure  to  reinsure 
constituted  a  breach  of  condition  and  did 
not  ipso  facto  terminate  the  lease,  and  that 
under  the  ruling  in  Smith  vs.  Sinclair,  30 
Vr.  84,  a  district  court  has  no  jurisdic- 
tion to  evict  the  tenant  as  holding  over  after 
expiration  of  the  term. — Mahnken  vs. 
Brodsky,  22  N.  J.  L.  J.  180. 

A  covenant  in  a  lease,  not  to  use  or  permit 
the  demised  premises  to  be  used  for  any 
other  purpose  than  fur  a  saloon,  &c,  is  not 
broken  by  ceasing  to  use  it  for  the  purpose 
of  a  saloon,  provided  it  is  not  used  for  any 
other  purpose. — McCormick  vs.  Stephanv, 
12  Dick.  257. 

The  question  whether  the  mortgage  of  a 
leasehold  is  violative  of  a  covenant  in  a 
lease  against  assignments,  so  as  to  work  a 
forfeiture  of  the  leasehold,  is  rendered  im- 
material, in  proceedings  to  foreclose  the 
mortgage,  by  a  foreclosure  sale;  the  risk 
of  the  question  being  taken  by  the  purchaser, 
and  the  contest  thereafter  concerning 
merely  the  proceeds  of  the  sale. — Lembeck 
&*Betz  Eagle  Brewing  Co.  vs.  Kelly,  IS 
Dick.  401. 

A  covenant  not  to  sell  or  assign  a  lease  is 
not  broken  by  an  assignment  by  a  receiver 
appointed  for  the  lessee  after  execution  of 
the  lease. — Fleming  vs.  Fleming  Hotel  Co., 
3  Rob.  715. 

c.  Right  to  Reenter  for  Breach. 

The  payment  of  the  rent  and  royalties 
was  a  condition  subsequent,  the  non-per- 
formance of  which  had  the  effect  of  defeat- 
ing the  estate  granted  and  rendered  the 
agreement  null  and  void  and  as  if  it  had 
never  existed.  A  grant  with  a  proviso  to 
pay  a  certain  rent  by  a  certain  day,  and 
unless  done  the  estate  granted  and  the 
agreement  should  be  void,  is  a  condition, 
and  upon  the  non-performance  of  which  the 
grantor  may  reenter  or  bring  ejectment. — 
Robinson  vs.  Boys  et  al.,  32  Vr.  179. 

Where  a  forfeiture  of  demised  premises  has 
been  incurred  by  the  tenant,  the  landlord 
cannot  enforce  it  against  such  portion 
thereof  as  he  desires  to  retake  into  his  pos- 
session and  waive  it  as  to  the  rest  of  the 
premises. — Ocean  Grove  vs.  Berthall,  33  Vr. 
88.     See  34  Id.  312. 


The  mere  breach  of  covenant  by  the 
tenant  can  give  the  landlord  no  right  of  re- 
entry unless  there  be  a  stipulation  in  the 
lease  that  such  breach  of  covenant  shall 
work  a  forfeiture  or  determination  of  the 
tenant's  interest,  in  which  case  ejectment 
will  lie.  Nil  ejectment  ran  be  maintained 
by  the  landlord  for  mere  breach  of  covenant 
not  coupled  with  a  proviso  that  the  term 
shall  end.  His  only  remedy  would  be  an 
action  for  breach  of  covenant. — Ocean 
Grove  Association  vs.  Sanders,  39  Vr.  631. 

When  there  is  a  provision  in  the  lease  that, 
on  non-performance  of  a  covenant  by  the 
lessee,  the  term  shall  be  at  an  end,  it  is  not 
within  the  operation  of  the  seventh  section 
of  the  Landlord  and  Tenant  act,  in  such 
case  ejectment  by  the  lessor  will  lie  without 
proving  that  there  was  no  sufficient  distress 
upon  the  premises. — Ibid. 

d.  Waiver  of  Forfeiture. 

Where  the  ore  sold  and  delivered  could 
only  be  ascertained  by  the  books  and  ac- 
counts of  the  lessees,  and  the  acceptance  of 
a  part  of  the  rents  and  royalties  by  one  of 
two  joint  lessors  without  knowledge  on  his 
part  that  any  greater  sum  than  that  ten- 
dered and  received  by  him  was  due  and  un- 
paid, will  not  be  a  waiver  of  the  forfeiture 
caused  by  the  non-payment  of  the  full 
amount  due.  If  the  acceptance  is  by  one 
of  the  two  joint  lessors  with  such  knowledge, 
then  it  operates  as  a  waiver  against  the 
other. — Robinson  vs.  Boys  et  al.,  32  Vr.  179. 

Where  the  evidence  as  to  the  existence  of 
such  knowledge  as  an  essential  element  of  a 
waiver  is  in  dispute,  the  questions  must  be 
submitted  to  the  jury. — Ibid. 

The  fact  that  the  lessee  died  before  the 
sale  under  foreclosure  does  not  prevent  the 
forfeiture. — West  Shore  Railroad  Co.  vs. 
Wenner,  41  Vr.  233. 

The  fact  that  the  lessor  accepted  rent  with 
knowledge  of  the  mortgage,  but  without 
knowledge  of  the  default  of  foreclosure,  does 
not  prevent  the  forfeiture. — Ibid. 

Where  a  lease  to  a  corporation  provided 
that  if  any  rent  should  be  due  and  unpaid 
the  lease  should  become  void,  and  the 
lessor  might  reenter,  the  fact  that  after 
default  in  the  rent  a  receiver  was  appointed 
for  the  lessee,  and  the  lessor  accepted  rent 
from  such  receiver  while  he  was  in  possession, 
does  not  of  itself  constitute  a  waiver  of  the 
right  to  reenter  for  the  rent  remaining  un- 
paid, but  the  lessor  is  not  entitled  to  forfeit 
the  lease  until  it  appears  that  the  receiver 
is  unwilling  or  unable  to  pay  the  overdue 
rent. — Fleming  vs.  Fleming  Hotel  Co.,  3 
Rob.  715. 

e.  Implied  as  to  Condition  of  Premises. 

On  demise  of  a  house  or  lands,  there  is  no 
contract    or    condition    implied    that    the 
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premises  shall  be  fit  and  suitable  for  the  use 
for  which  the  lessee  requires  them. — Clyne 
vs.  Helmes,  32  Vr.  358. 

There  is  no  implied  duty  on  the  owner  of 
a  house,  which  is  in  an  unsafe  condition,  to 
inform  a  proposed  tenant  that  it  is  in  a 
dangerous  condition,  and  no  action  will  lie 
against  him  for  an  omission  to  do  so  in  the 
absence  of  express  warranty  or  deceit. — 
Land  vs.  Fitzgerald,  39  Vr.  28. 

f.  Implieu  as  to  Quiet  Enjoyment. 

An  implied  covenant  for  quiet  enjoyment 
does  not  arise  from  the  mere  relation  of 
landlord  and  tenant  even  if  such  relation  be 
created  by  lease  under  seal. — Mershon  vs. 
Williams,  34  Vr.  398. 

The  mere  use  of  the  words  "to  let"  and 
"to  lease"  in  a  written  agreement  of  letting 
or  leasing  will  not  give  rise  to  an  implied 
covenant  for  quiet  enjoyment  or  other 
covenants  for  title.  In  order  to  give  rise 
to  such  a  covenant  or  covenants,  the  words 
"demise,"  "grant,"  or  other  words  of  like 
import,  must  be  used  and  contained  in  the 
lease. — The  words  "to  let  and  to  lease"  are 
not  of  such  import. — Ibid. 

g.  Elements  of  Damage  for  Breach  of. 

In  a  suit  for  breaches  of  an  agreement  of 
letting  where  it  appears  that  the  plaintiff 
held,  under  a  written  lease,  recovery  can  be 
had  only  for  breaches  of  the  covenants  of 
the  lease. — Drischman  vs.  McManemin,  39 
Vr.  337. 

Recovery  cannot  be  had  for  failure  to 
furnish  articles  not  specified  in  the  lease, 
although  agreed  to  be  furnished  in  conversa- 
tions had  prior  to  the  execution  and  delivery 
of  the  lease. — Ibid. 

Recovery  cannot  be  had  for  failure  to 
give  possession  at  the  date  of  the  lease  for 
profits  which  might  have  been  made  from  a 
use  of  the  premises  unless  the  declaration 
contains  allegations  of  special  damages. — 
Ibid. 

Where  a  deposit  is  made  by  the  lessee,  in 
consideration  of  the  making  of  a  lease,  to 
indemnify  the  lessor  against  a  failure  to  per- 
form the  covenants  of  the  lease,  and  in  case 
such  failure  does  not  occur,  to  pay  the  last 
three  months  of  rent  reserved  under  the 
lease,  at  the  expiration  thereof;  if,  during 
the  running  of  the  lease  and  before  the  last 
three  months  of  its  term,  default  be  made  in 
the  payment  of  the  rent  reserved  for  any 
month,  and  the  lessee  is  dispossessed  by  the 
lessor,  the  lessee  may  recover  from  the 
lessor  the  amount  of  the  deposit  in  excess  of 
the  rent  in  default,  and  the  water  taxes  then 
due  by  the  lease,  no  other  default  under  the 
lease  being  alleged  or  shown. — Hecklau  vs. 
Hauser,  42  Vr.  478. 


h.  Against  Making  Alterations. 

Converting  windows  in  a  leased  building 
into  open  passageways,  and  constructing 
from  them  bridges  connecting  with  similar 
openings  in  a  building  on  the  opposite  side 
of  an  alley  and  closing  up  entrances  to  the 
leased  building,  constitute  alterations  within 
the  covenant  of  the  lease  stipulating  that 
the  lessee  will  not  cut  through  the  walls  of 
the  leased  building,  nor  make  any  altera- 
tions, without  the  written  permission  of  the 
lessor. — Peer  vs.  Wadsworth,  1  Rob.  191. 

On  the  issue  whether  a  landlord,  in  a 
lease  prohibiting  the  making  of  alterations 
in  the  leased  premises  without  his  permission, 
orally  consented  to  alterations,  evidence 
examined,  and  held  not  to  prove  consent. — 
Ibid. 

4.  Parol. 

a.  Action  for  Damages. 

Where  the  damages  for  breach  of  parol 
lease  claimed  are  continuing  and  cannot  be 
fully  ascertained  at  the  time  suit  is  com- 
menced, such  damages  only  as  have  accrued 
at  the  time  the  suit  is  instituted  can  be  re- 
covered in  such  suit. — Albey  vs.  Weingart, 
42  Vr.  92. 

An  action  can  be  maintained  to  recover 
damages  for  the  refusal  of  the  lessor  to  per- 
mit the  lessee  to  take  possession  of  the  de- 
mised premises  under  a  valid  parol  lease. — 
Ibid. 

b.  To  Vary  Written. 

It  is  not  competent  to  alter  the  terms  of  a 
written  lease  under  seal,  which  purports  to 
contain  the  whole  agreement  between  the 
parties,  and  which  contains  no  provisions 
relating  to  repairs  to  be  made  upon  the  de- 
mised premises  during  the  term,  by  oral 
testimony  that,  at  the  time  of  its  execution, 
there  was  delivered  with  it  an  unsigned 
paper  containing  a  list  of  repairs  to  be  made 
upon  the  premises,  and  that,  at  the  same 
time,  the  parties  to  the  lease  verbally 
agreed  that  this  paper  should  be  a  part  of 
the  lease  itself,  and  further  verbally  agreed 
that  the  repairs  specified  in  it  should  be 
made  by  the  landlord,  and  that  this  further 
verbal  agreement  should  also  be  a  part  of  the 
lease. — Hallenbeck  vs.  Chapman,  43  Vr.  201. 

c.  For  Ten  Years. 

The  agreement  intended  to  be  made  by 
the  parties  contemplated  a  letting  for  the 
lands  for  ten  years.  Such  an  agreement, 
even  if  actually  concluded,  is,  if  not  signed 
by  the  lessor  and  lessee,  controlled  by  the 
statute  of  frauds,  and  has  only  the  force  of 
a  lease  at  will,  and  will  not  support  a  decree 
that  the  owner  shall  execute  and  deliver  a 
lease  of  the  land  for  a  ten  years'  term. — 
Charlton  vs.  Columbia  Real  Estate  Co.,  19 
Dick.  631.     See  1  Rob.  629. 


580 


LANDLORD  AND  TENANT,  I,  II. 


Lease. — Liability  for  Injury. 


5.  Termination  by  Fire. 

The  defendant  was  tenant  of  a  building 
which  was  damaged  by  fire;  the  fire  burned 
a  hole  three  feet  by  five  feet  in  the  floor 
above  the  furnace;  some  small  holes  wen' 
cut  through  the  floors  by  the  firemen  in 
extinguishing  the  fire;  the  floors  were 
burned  in  places  between  the  beams,  but 
none  of  the  beams  were  burned  through,  and 
the  floors  remained  firm,  except  for  the 
holes  mentioned;  some  damage  was  done 
to  a  chimney  and  side  wall  of  the  building; 
glass  was  broken  in  a  skylight  in  an  extension 
roof  upstairs  in  the  windows;  no  damage 
occurred  above  the  store  floor,  except  to 
defendant's  stock  of  goods.  HELD,  that 
the  premises  had  not  become  untenantable. 
— Bowen  vs.  Shackter,  43  Vr.  441. 

6.  Effect  of  Death  of  Tenant  on. 

The  residue  of  the  term  of  an  unexpired 
lease  for  years,  is  a  chattel,  and  goes  to  the 
executors  or  administrators,  and  ii"t  to  tin- 
heir. — McCormick  vs.  Stcphany,  12  Dick. 
257. 

A  privilege  to  renew,  and  an  unexercised 
option  to  purchase,  contained  in  a  lease  for 
years,  are  also  chattel  interests,  and  go 
primarily  to  the  executor  of  the  lesser,  and 
afterwards  to  his  legatee,  and  not  to  the 
heir. — Ibid. 

7.  Recording. 

Pamph.  L.,1898,  p.  670,  revising  the  act 
concerning  conveyances,  authorizes  (section 
2  1 1  two  classes  of  instruments  to  be  re- 
corded— first,  those  affecting  title  to  land, 
including  leaseholds  for  not  less  than  two 
years,  and  second,  those  affecting  chattels. 
Section  41  provides  for  the  registry  of  leases 
of  lands  in  one  bonk,  assignments  of  leases 
by  way  of  mortgage  in  another  book,  en- 
titled "Mortgages,"  anil  of  chattel  mort- 
gages in  a  third  book.  Section  53  concerns 
instruments  which  "shall  have  been"  or 
shall  be  duly  executed,  &c.  Section  54 
avoids  unrecorded  instruments  as  to  subse- 
quent judgment  creditors,  &c.  HELD, 
that  the  mortgage  of  a  ten  year  leasehold 
was  within  the  purview  of  the  act.  though 
executed  a  year  prior  to  its  passage,  and  was 
properly  recorded  as  a  mortgage  affecting 
real  estate,  so  as  to  be  effective  against 
creditors  of  the  mortgagor  whose  claims 
accrued  between  its  execution  and  recording. 
— Lembeck  &  Betz  Eagle  Brewing  Co.  vs. 
Kelly,  IS  Dick.  401. 

A  mortgage  of  a  ten  year  leasehold  is  an 
instrument  which  "conveys'-'  an  interest  in 
land,  so  as  to  be  within  the  purview  of  the 
title  of  an  act  entitled  "An  act  respecting 
conveyances"  (Pamph.  L.,  1898,  p.  670) 
and  is  properly  recorded,  under  section  21, 
dividing  instruments  capable  of  record  into 
two  classes,  the  first  of  which  includes  those 
affecting  title  to  land  and  leases  for  not  less 


than  two  years,  as  a  mortgage  of  realty; 
and  it  is  not  necessary,  to  make  such  a 
mortgage  good  against  creditors,  that  it  be 
recorded  in  conformity  to  Pamph.  L.,1885, 
p.  318  (Gen.  Stat.,  pp.  2113,  2114),  govern- 
ing the  recording  of  chattel  mortgages. — 
Ibid. 

8.  Cancellation  of. 

A  lessee  in  a  lease  of  a  farm  for  one  year, 
with  the  privilege  of  renewal  for  five  years 
more,  filed  a  petition  in  bankruptcy  within 
a  month  after  the  execution  of  the  lease. 
There  was  no  representation  of  the  lessee's 
responsibility,  and  he  equipped  the  farm 
with  the  cattle  and  implements  called  for 
in  the  lease.  HELD,  insufficient  to  war- 
rant equity  in  cancelling  the  renewal  clause 
on  the  ground  of  the  lessee's  fraud. — Olden 
vs.  Sassman,  1  Hob.  239.     .1.  -'  Rob.  799. 

The  bankruptcy  of  the  lessee  under  a  lease 

demising  the  premises  for  a  fixed  term,  with 
the  privilege  of  renewal  occurring  during 
the  fixed  term,  did  not  dissolve  the  agree- 
ment so  as  to  authorize  equity  to  cancel  the 
renewal  clause. — Ibid. 

The  fact  that  a  lessor  executing  a  lease  for 
a  fixed  term,  with  the  privilege  of  renewal 
for  another  fixed  term,  only  held  the 
premises  for  life,  did  not  affect  the  rights 
of  the  parties  to  the  lease. — Ibid. 

9.  Execution  of. 

Although  a  lease  giving  the  lessee  an  op- 
tion to  purchase  is  signed  by  the  lessor  only, 
yet  the  lessee  on  entering  into  po 
thereunder  becomes  liable  for  the  rent,  and 
may  enforce  the  option  in  the  same  manner 
as  if  he  had  signed  the  lease. — White  vs. 
Weaver,  2  Rob.  644. 


II.  LIABILITY  FOR  INJURY. 

1.  Of  Tenant  for   Nuisance  to  Third 
Party. 

A  tenant  for  years  is  not  responsible  in 
damages  to  a  third  person  for  maintaining 
and  keeping  in  repair,  upon  the  demised 
premises,  a  structure  erected  thereon  by 
his  landlord  prior  to  the  commencement  of 
his  term,  which  operates  to  the  nuisance  of 
such  third  person;  the  remedy  of  the  in- 
jured party  is  against  the  landlord  alone. — ■ 
Meyer  vs.  Harris,  32  Vr.  83. 

A  party  having  possession  of  premises 
under  a  lease  of  nine  hundred  and  ninety- 
nine  years  is,  for  all  practical  purposes,  the 
owner  thereof;  and  his  responsibility  for 
maintaining  and  keeping  in  repair  a  struc- 
ture upon  the  premises  so  held  by  him, 
which  operates  to  the  nuisance  of  a  third 
person,  is  that  of  an  owner,  and  not  that  of  a 
tenant  for  vears. — Ibid. 
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2.  Of  Landlord  for  Injury  to  Tenant  or 
Family. 

The  exemption  of  a  landlord  from  liability 
for  injuries  sustained  by  a  tenant  by  reason 
of  the  ruinous  condition  of  the  demised 
premises,  where  there  is  neither  a  contract 
nor  a  fraud,  applies  as  well  to  members  of 
the  family  of  a  tenant  as  to  those  who  are  on 
the  premises  by  his  consent. — Clyne  vs. 
Helmes,  32  Vr.  358. 

There  is  privity  of  estate  and  of  contract 
between  the  landlord  and  his  tenant  arising 
from  the  letting,  but  there  is  neither  privity 
of  estate  nor  privity  of  contract  between 
the  owner  of  premises  and  the  persons  whom 
the  tenant  may  choose  to  make  members 
of  his  family  in  any  capacity.  Such  persons 
dwell  in  the  premises  demised  neither  by 
license  nor  by  invitation  of  the  owner. — 
Ibid. 

The  declaration  averred  that  on  May  23d, 
1894,  the  plaintiff  was  a  sister  of  the  lessee 
and  tenant  of  a  certain  house,  and  was  living 
with  her  brother  as  a  member  of  his  family; 
that  prior  to  May  23d,  1894  the  lessee  and 
the  plaintiff  called  the  attention  of  the 
landlord  to  different  things  in  the  house  that 
were  in  need  of  repairs,  among  which  was  a 
certain  mantelpiece;  that  the  landlord  made 
a  personal  examination  of  the  mantelpiece 
and  assured  the  tenant  and  the  plaintiff  that 
the  same  was  safe,  but  promised  and  agreed 
that  he  would  immediately  have  the  same 
repaired  and  put  in  proper  order,  but  that 
the  mantelpiece  fell  upon  the  plaintiff  and 
injured  her.     HELD, — 

1.  That  the  promise  to  the  plaintiff  in  this 
respect  was  without  consideration,  and 
therefore  did  not  reach  the  stage  of  a  con- 
tract with  her. 

2.  That  the  promise  to  the  tenant  having 
been  made  after  the  letting,  was  also  without 
consideration  and  would  not  sustain  an  ac- 
tion on  his  part . 

3.  That  if  it  lie  assumed  that  there  was  a 
contract  with  the  tenant  embodied  in  the 
original  lease,  and  fur  that  reason  a  valid 
contract  as  between  the  landlord  and  his 
tenant,  such  a  contract  will  not  sustain 
tin's  action. — Ibid. 

Where  a  notice  was  given  to  the  landlord 
of  the  character,  and  under  the  circum- 
stances above  recited,  and  thereupon  the 
landlord  broke  and  entered  the  dwelling 
house  in  the  temporary  absence  of  the 
tenant  and  his  family,  and  removed  the 
tenant's  goods  into  the  public  highway,  the 
charge  of  the  judge  that  the  landlord  and 
those  with  him  had  a  right  to  take  posses- 
ion and  remove  the  goods,  at  the  time  they 
did,  provided  they  did  so  without  commit- 
ting a  breach  of  the  peace,  and  that  their 
only  liability  in  damages  was  for  any  un- 
necessary injury  done  to  plaintiff's  property 
in  the  removal,  was  sustained. — Mershon  vs. 
Williams,  33  Vr.  779. 

It  was  also  held  that  the  charge  to  the 
judge  to  the  effect  that  there  could  be  no 


recovery  for  injury  to  the  goods  by  rain, 
was  not  erroneous  in  view  of  the  fact  ap- 
pearing that  plaintiff  had  a  reasonable 
opportunity  to  place  his  goods  under  shelter 
before  the  rain  began. — Ibid. 

The  weight  counterbalancing  a  door  cover- 
ing a  cellar  stairway  in  a  tenement  house 
became  detached  without  the  landlord's 
knowledge.  A  girl  of  twelve  years,  daughter 
of  a  tenant,  having  full  knowledge  of  this 
condition,  undertook  to  raise  the  door  and 
descend  the  stairway,  and  in  doing  so  was 
injured.  In  a  suit  by  her  father  to  recover 
for  expense  and  loss  of  service  resulting 
from  such  injury.  HELD,  that  there  could 
be  no  recovery. — Vorrath  vs.  Burk,  34  Vr. 


One  S.  was  the  owner  of  two  adjoining 
buildings,  known  as  Nos.  101  and  103  North 
Broad  street,  located  at  the  corner  of  Broad 
and  Hanover  streets,  with  a  front  on  Broad 
street.  On  the  Hanover  street  side  there 
was  an  entrance,  with  a  hallway  leading  to 
the  stairs,  which  were  constructed  by  the 
owner  for  the  purpose  of  reaching  the 
second  and  third  stories.  The  building  No. 
101,  at  the  corner  of  Broad  and  Hanover 
streets,  was  leased  to  the  defendant  for  a 
term  which  would  not  expire  until  April  1st, 
1902,  and  was  occupied  by  him  as  a  drug 
store.  The  upper  stories  of  that  building 
-were  sub-let  by  him  to  tenants.  In  the  hall- 
way, close  to  the  door  leading  to  Hanover 
street,  was  a  hatchway,  covered  with  a  trap 
door  which  was  used  by  the  defendant  in 
connection  with  his  drug  business  as  a  hoist- 
way  for  the  purpose  of  raising  and  lowering 
merchandise  to  and  from  the  cellar.  The 
adjoining  building,  No.  103,  was  leased  to 
one  Johnson.  The  stairway  and  the  hall- 
way entrance  were  in  the  building  when  it 
was  built,  fifty  years  ago,  but  the  entrance 
from  the  stairway  to  the  second  story  of  the 
Johnson  building  was  made  about  188S. 
The  defendant's  lease  for  101  was  dated  in 

1897.  The  plaintiff  was  a  tenant  under 
Johnson  of  a  room  in  the  second  story  of 
No.  103.  He  became  a  tenant  in  1892, 
which  was  five  years  before  the  date  of  the 
defendant's  lease.  The  lease  to  Johnson 
was  dated  in  1890.  The  Hanover  street 
entrance  to  the  second  story  of  the  Johnson 
building  was  made  and  in  use  four  years 
before  the  plaintiff  became  a  tenant. 
HELD,  that  S.,  being  the  owner  of  both 
buildings,  and  having  made  changes  in  their 
structure  so  as  to  enable  the  tenants  of  the 
upper  stories  of  the  Johnson  building  to 
have  access  to  the  street  through  this  hall- 
way and  the  Hanover  street  entrance,  his 
lease  to  Johnson  created  in  the  latter  and  his 
under-tenants  a  right  to  the  use  of  the  hall- 
way and  doorway  in  the  nature  of  an  ease- 
ment.— McCormick  vs.  Anistaki,  37  Vr.  211. 

The  plaintiff,  on  the  morning  of  May  31st, 

1898,  on  entering  from  Hanover  street 
through  this  hallway,  on  his  way  to  his 
place  of  business,  was  precipitated  down  in 

the    cellar,    sustaining    serious    injury,    by 
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reason  of  the  trap  door  being  raised  and  the 
hatchway  being  used  at  the  time  as  a  hoist- 
way  by  one  of  the  defendant's  clerks. 
HELD,— 

1.  That  the  plaintiff  was  lawfully  in  the 
use  of  this  hallway,  under  a  right  derived 
from  the  owner  of  both  premises,  and  not 
by  the  mere  license,  permission  or  consent 
of  the  defendant. 

2.  That  both  parties  being  entitled  to  the 
use  of  the  hallway,  inasmuch  as  the  hatch- 
way was  for  the  use  of  the  defendant,  the 
duty  devolved  upon  him  to  use  reasonable 
care  to  keep  the  place  reasonably  safe  for 
the  use  of  the  tenants  of  the  second  story  of 
the  Johnson  building. 

3.  That  if  the  plaintiff  was  in  the  use  of 
this  entrance  and  hallway  not  under  a  right 
derived  from  the  owner,  the  evidence 
showed  that  he  was  there  by  such  invitation 
of  the  defendant,  express  or  implied,  as  put 
upon  him  the  duty  to  exercise  reasonable 
care  to  render  the  hallway  reasonably  safe 
for  such  use — at  least  to  abstain  from  any 
act  that  would  make  the  entry  upon  and 
use  of  the  hallway  dangerous.- — Ibid. 

3.  Of  Landlord  to  Strangers. 

Where  there  is  neither  privity  of  estate 
nor  privity  of  contract,  the  owner  of  prem- 
ises is  not  liable  for  injuries  sustained  by 
third  persons  unless,  by  invitation  express 
or  implied,  the  owner  induces  them  to  come 
upon  the  premises. — Clyne  vs.  Helmes,  32 
Vr.  358. 

The  general  rule  is  that  one  who  is  not  a 
party  to  a  contract  cannot  sue  in  respect  of 
a  breach  of  duty  arising  out  of  the  contract. 
—Ibid. 

Where  a  landlord  lets  out  portions  of  a 
building  to  several  tenants,  retaining  in  his 
own  possession  or  control  the  passageways 
and  stairways  for  the  common  use  of  the 
tenants  and  those  having  occasion  to  -visit 
them,  he  is  under  the  responsibility  of  a 
general  owner  of  land  who  holds  out  an  in- 
vitation to  enter  upon  and  use  his  property, 
and  is  bound  to  see  that  reasonable  care  is 
exercised  to  have  the  passageways  and 
stairways  reasonably  fit  and  safe  for  such 
use. — Siggins  vs.  McGill,  43  Vr.  263. 

This  case  controlled  by  Siggins  vs.  McGill, 
decided  by  this  court  at  the  present  term. — 
Ryan  vs.  Delaware,  Lackawanna  and  West- 
ern Railroad  Co.,  43  Vr.  266. 


III.  TENANCY. 

1 .  At  Sufferance. 

a.  What  Constitutes. 

A  tenant  for  a  term  certain,  holding  over 
after  the  expiration  of  his  term  without  the 
assent  of  his  landlord,  becomes  a  tenant  at 
sufferance. — Pool  vs.  Engelke,  32  Vr.  124. 


b.  Liability  for  Use  and  Occupation. 

By  force  of  the  statute  (Gen.  Stat.,  p. 
915,  sec.  3),  a  landlord  may  recover  from  a 
tenant  at  sufference  a  reasonable  satisfac- 
tion for  the  use  and  occupation  of  the 
premises. — Pool  vs.  Engelke,  32  Vr.  124. 

The  rent  stipulated  for  the  term  expired 
is  not  the  exclusive  measure  of  the  reasonable 
satisfaction  which  the  landlord  is  to  recover 
from  such  a  tenant  at  sufferance. — Ibid. 

c.  In  Event  of  Damage  by  Fire. 

The  supplement  to  the  act  concerning 
landlords  and  tenants  (Gen.  Stat.,  p.  1923, 
sec.  35),  which  relates  to  buildings  on  leased 
premises  damaged  by  fire,  does  not  apply  to 
a  tenancy  at  sufferance. — Pool  vs.  Engelke, 

32  Vr.  124. 

2.  Creation   of   Relation   of  Landlord 
and  Tenant. 

By  a  written  agreement  the  defendants 
"leased,  demised  and  to  farm  let"  unto  the 
plaintiff  a  farm  in  this  state  for  a  term  of 
five  years  from  April  1st,  1893.  The  plain- 
tiff agreed  to  cultivate  the  farm  according 
to  the  rules  of  good  husbandry,  that  he 
would  not  underlet,  and  that  he  would  give 
to  the  defendants  one-half  of  the  products  of 
the  farm.  The  dwelling  house  in  the  oc- 
cupancy of  a  third  person  was  excepted 
from  the  lease.  HELD,  that  this  agreement 
created  the  relation  of  landlord  and  tenant 
between  the  parties  to  this  suit. — Mundy  vs. 
Warner,  32  Vr.  395. 

The  lease  of  a  hotel  provided  that  the 
lessee  should  pay  to  the  lessor,  as  rent  for  the 
demised  premises,  a  designated  proportion 
of  the  receipts  taken  by  the  lessee  at  the 
hotel  during  the  term,  after  paying  current 
running  expenses  of  the  hotel,  and  also  con- 
tained several  provisions,  the  apparent  ob- 
ject of  which  was  to  secure  to  the  lessor  the 
rent  contemplated.  HELD,  that  this  in- 
strument did  not,  proprio  vigore,  create 
between  the  lessor  and  lessee  the  relation  of 
partnership  in  the  business  of  the  hotel, 
either  inter  sese  or  as  to  creditors  of  the 
business. — Austin,  Nichols  &  Co.  vs.  Neil, 

33  Vr.  462. 

H.  entered  into  an  agreement  with  R., 
by  which  he  demised  to  the  latter  a  certain 
farm  for  a  specified  term,  giving  to  him  the 
exclusive  occupation  thereof,  and  reserving 
as  rent  one-half  of  the  crops  grown  thereon. 
By  the  provisions  of  the  agreement  R.  was 
prohibited  from  underletting  the  premises 
or  assigning  "the  lease,"  and  was  required 
to  keep  the  premises  in  repair  during  the 
continuance  of  the  term,  and  surrender 
possession  thereof  to  H.  at  its  expiration. 
HELD,  that  such  an  agreement  was  not  a 
mere  contract  to  work  the  farm  upon  shares, 
constituting  the  owner  and  the  occupant 
tenants  in  common  of  the  crops  produced, 
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but  was  a  lease  of  the  farm,  creating  the 
relationship  of  landlord  and  tenant.  HELD 
further,  that  by  virtue  of  such  agreement 
the  title  to  the  crops  produced  vested  in  R., 
as  tenant,  and  that  H.  had  no  claim  upon 
them  until  a  division  was  made.  HELD 
further,  that  R.  had  a  right,  after  the  expira- 
tion of  his  term,  to  enter  upon  the  demise's 
premises  and  cut  and  remove  the  way  grow- 
ing crop. — Reeves  vs.  Hannan,  36  Vr.  249. 

An  agreement  between  the  owner  of  lands 
and  another  that  the  latter  shall  farm  the 
lands  on  half  shares,  paying  for  the  labor 
required  to  cultivate,  gather  and  market  the 
crops,  does  not  create  the  relationship  of 
landlord  and  tenant  between  the  parties 
thereto. — Gray  vs.  Reynolds,  38  Vr.  169. 

Where  the  negotiations  for  a  lease  of  pro- 
perty belonging  to  a  corporation  were  car- 
ried on  by  one  of  its  officers,  and  he  executed 
a  lease  to  complainants  for  a  term  of  years 
hVjhis  own  name,  such  lease,  though  ineffec- 
tive as  a  lease  against  the  corporation,  was  a 
sufficient  memorandum  of  the  agreement  to 
satisfy  the  statute  of  frauds,  and  the  com- 
plainants are  entitled  to  a  similar  lease  from 
the  corporation  for  the  premises. — Clement 
vs.  Young-McShea  Amusement  Co.,  3  Rob. 
347. 

3.  Monthly. 

P.  rented  premises  from  D.,  and  carried 
on  business  there.  Subsequently  H.  be- 
came a  partner  of  P.  in  his  business,  which 
thereafter  continued  to  be  carried  on  by  the 
partnership  in  the  demised  premises.  P. 
died,  and,  after  that,  for  many  years,  H. 
carried  on  the  business  alone,  paying  rent 
each  month  to  D.,  except  during  the  last 
fourteen  months  of  his  occupation.  HELD, 
that  H.  was  a  monthly  tenant  of  the  de- 
mised premises,  and  was  liable  to  D.  for  the 
unpaid  rent. — Decker  vs.  Hartshorne,  36 
Vr.  87.     A.  Id.  680. 

Where  premises  have  been  rented  for  the 
period  of  one  month,  at  a  monthly  rental, 
and  the  tenant  holds  over  with  the  consent 
of  the  landlord,  a  monthly  tenancy  is 
established. — Baker  vs.  Kenny,  40  Vr.  180. 

4.  Duty  of  Tenant  to  Repair. 

A  lease  of  a  hotel  property  contained  a 
printed  clause  providing  that  "the  lessee 
will  not  knowingly  do  or  commit,  or  suffer 
to  be  done  or  committed,  any  act  or  thing 
contrary  to  the  conditions  or  stipulations  of 
the  policy  or  policies  of  insurance  on  the 
premises;  and  that  he  will  peaceably  de- 
liver up  the  premises  demised,  at  the  end  of 
the  said  term,  in  the  same  good  order  and 
condition  that  he  received  the  same,  reason- 
able wear  and  tear,  and  damage  by  accidental 
fire,  alone  excepted."  It  also  contained  a 
written  clause  providing  that  "all repairs  are 
to  be  made  and  paid  for  by  the  said 
tenant  and  lessee,  *  *  *  and  that  the  said 


lessor  shall  be  exempt  and  relieved  from  the 
making  of  any  repairs,  alterations,  additions 
or  improvements,  during  the  continuance 
of  this  lease,  the  said  lessee  hereby  covenant- 
ing to  make  and  do  the  same."  HELD. 
that  the  clause  which  exempted  the  lessee 
from  liability  for  damages  due  to  reason- 
able wear  and  tear,  or  to  accidental  fire,  was 
intended  to  qualify  not  only  the  lessee's 
covenant  to  deliver  up  possession  of  the 
premises  at  the  end  of  the  term,  but  al^o 
his  covenant  to  make  repairs,  and  relieved 
him  from  obligation  to  replace  a  part  of 
the  premises  which  had  been  destroyed  by 
accidental  fire.  HELD  further,  that  the 
provision  in  the  lease,  which  exempted  the 
lessor  from  the  making  of  any  repairs, 
alterations,  additions  or  improvements, 
during  the  term,  was  also  qualified  by 
said  clause,  and  did  not  relieve  him  from  the 
statutory  duty  of  repairing  the  building 
upon  the  demised  premises  in  case  of  its  in- 
jury by  accidental  fire. — Allen  vs.  Fisher,  37 
Vr.  261. 

A  landlord  is  under  no  obligation  to  his 
tenant  to  make  repairs  which  become  neces- 
sary during  the  term,  in  the  absence  of  any 
agreement  on  his  part  to  do  so,  and  no  such 
agreement  will  be  implied  merely  from  the 
fact  of  the  demise. — -Lyon  vs.  Buerman,  41 
Vr.  620. 

Nor  is  he  under  any  duty  to  call  the  atten 
-tion  of  his  tenant  to  any  defects  which  come 
into  existence  during  the  term  of  the  lease. — 
Ibid. 

In  an  action  for  rent  reserved  under  a 
written  lease,  parol  evidence  is  inadmissible 
to  show,  in  contravention  of  the  terms  of 
the  lease,  that  the  plaintiff  had  orally  agreed 
at  the  time  of  the  execution  of  lease  to  make 
certain  repairs  to  the  demised  premises  and 
had  failed  to  do  so. — -Hallenbeck  vs.  Chap- 
man, 42  Vr.  477.     See  43  Id.  201. 

5.  From  Year  to  Year. 

If  a  landlord,  after  the  expiration  of  a 
term  of  years,  consents  to  the  continued 
occupation  of  the  premises,  a  tenancy  from 
year  to  year  arises.  Such  consent  may  be 
inferred  from  the  words  or  conduct  of  the 
parties.  If,  upon  an  action  for  rent  before 
the  district  court,  such  consent  be  inferred 
from  testimony  capable  of  supporting  such 
an  inference,  a  return  to  that  effect  estab- 
lishes the  tenancy  in  this  court  and  a  judg- 
ment for  the  rent  due  under  it  will  not  be 
disturbed. — Yetter  vs.  King  Confectionery 
Co.,  37  Vr.  491. 

6.  Waste  by  Tenant. 

A  lessee  in  possession  under  a  lease  for 
five  years  commits  waste  when  without  the 
permission  of  the  lessor,  he  partially  de- 
stroys a  party  wall  by  cutting  out  an  open- 
ing for  a  door  to  connect  with  adjoining 
premises,  though  done  with  the  permission 
of  the  other  joint  owner  of  the  wall. — Klie 
vs.  Von  Broock,  11  Dick.  IS. 
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The  test  in  such  a  case  is  not  alone  whether 
a  material  injury  is  done  to  the  building,  but 
whether  it  is  altered  in  a  material  manner 
and  to  an  extent  beyond  what  is  fairly  im- 
plied from  the  terms  of  the  original  contracl 
of  letting. — Ibid. 

A  person  owning  two  adjoining  and  con- 
necting buildings,  in  one  of  which  he  kept  a 
saloon,  let  the  other  for  a  restaurant,  on  t In- 
express  condition  that  no  beverages  should 
be  sold  there  in  competition  with  the  saloon, 
and  the  lessee  hired  the  premises  adjoining 
the  restaurant  on  the  other  side,  and  cut  a 
door  through  the  party  wall  to  connect  with 
the  other  premises,  intending  to  open  a 
saloon  therein.  HELD,  thai  such  action 
constituted  waste,  and  that  a  mandatory 
injunction  should  be  awarded  to  compel  the 
lessee  to  close  the  door. — Ibid. 

When  a  tenant  accepts  a  lease  of  a  fully 
equipped  grist  mill  in  active  use  for  that 
purpose,  with  an  obligation  to  keep  the 
property  in  good  repair  at  his  own  cost, 
without  exception  of  wear  and  tear,  the 
elements,  or  other  cause  of  dilapidation, 
and  during  his  term  takes  the  greater  part 
of  the  equipment  out  of  the  mill,  and  so  deals 
with  it  that  it  cannot  be  restored,  and  puts 
new  machinery  in  its  place,  which  thus  be- 
comes an  essential  part  of  the  mill  equip- 
ment, and  cannot  be  removed  without 
destroying  the  property  for  milling  pur- 
poses, the  tenant  will  be  restrained  from 
removing  the  new  machinery  and  thus  dis- 
mantling the  mill. — Ashby  vs.  Ashby,  14 
Dick.  536. 

7.  Assignee  of  Tenant. 

When  a  lessee  assigns  his  lease,  and  de- 
livers possession  of  the  demised  lands  to  his 
assignee,  he  may  not  subsequently  intrude 
upon  them  and  against  the  assignee's  pro- 
hibition occupy  them  for  their  only  use. — 
Simpson  vs.  lloorehe  d,  20  Dick.  623. 

In  equity,  a  sub-tenant  is  chargeable  with 
notice  of  the  covenants  in  the  original  lease, 
and  the  landlord  therein  has  the  same 
remedy  against  him  as  against  any  other 
purchaser  with  notice. — Peer  vs.  Wads- 
worth,  1  Rob.  191. 


IV.  RENT. 

1.  Liability  of  Officer  in  Execution  Sale. 

To  hold  an  officer  liable  to  a  landlord 
under  section  4  of  Gen.  Stat.,  p.  1915,  for 
sale  on  the  demised  premises  or  removal 
therefrom  of  the  tenant's  chattels  taken  in 
execution,  without  paying  rent  then  due, 
proof  that  he  had  notice  that  rent  was  due 
is  necessary;  but  such  notice  need  not  be 
in  writing. — Hand  vs.  Howell,  32  Vr.  142. 
-4.  Id.  694. 


2.  Assignment  of. 

By  the  terms  of  a  lease  the  less.  - 

pay  for  the  use  of  the  premises,  "the  sum  of 
$5,000  per  year,  and  also  nil  tie-  annual 
taxes  and  charges  for  water"  that  might 
become  a  lien  thereon  during  the  e  i  t'  '"' 
of  the  lease.  HELD,  that  an  assignment 
of  the  rent  passed  to  the  assignee,  not  only 
so  much  of  the  $5,000  as  remained  unpaid, 
but  also  the  right  to  collect  from  the  lessee 
such  unpaid  taxes  and  water  rents  as  had 
become  a  lien  upon  the  leased  premises. — 
Woolsey  vs.  Abbett,  36  Vr.  253. 

3.  When  Due. 

To  hold  an  officer  liable  to  a  landlord 
under  section  4  of  Gen.  Stat.,  p.  1915,  for 
sale  on  the  demised  premises  or  removal 
therefrom  of  the  tenant's  chattels  taken  in 
execution,  without  paying  rent  then  due, 
proof  that  he  had  notice  that  rent 
is  necessary;  but  such  notice  need  not  be  in 
writing.— Hand  vs.  Howell,  32  Vr.  142.  A. 
Id.  694. 

Plaintiff  was  the  tenant  of  one  of  the 
defendants,  under  a  written  lease,  for  the 
term  of  one  year,  from  April  1st,  1899,  at 
the  rent  of  $202,  "payable  as  follows: 
$22  a  month  for  the  six  months,  April, 
May,  June,  July.  August  and  September, 
and  $11.67  per  month  for  the  remainder 
of  the  year."     HELD,— 

1.  That  by  the  terms  of  the  lease  each 
monthly  payment  became  due  at  the  end  of 
the  month,  and  that  a  distress  warrant  for 
the  August  rent,  issued  and  executed  on 
August  2d,  was  premature. 

2.  That  evidence  that  the  parties,  at  the 
time  of  the  execution  of  the  lease,  agreed, 
by  parol,  that  each  monthly  portion  of  the 
rent  should  be  paid  in  advance,  was  pro- 
perly excluded,  because  it  tended  to  alter 
and  vary  a  written  contract  complete  upon 
its  face. — Kistler  vs.  McBride,  36  Vr.  553. 

4.  Distress  for  Nonpayment. 

A  distress  for  rent  may  lawfully  be  made 
after  the  death  of  the  tenant,  provided  the 
term  continues  and  the  tenant  has  appointed 
an  executor,  or  administration  has  been 
granted  upon  his  estate. — Brown  vs.  Howell, 
37  Vr.  25.     See  39  Id.  292. 

If  a  distress  be  made  after  the  tenant  has 
died  intestate  and  before  administration 
has  been  granted,  the  administrator  sub- 
sequently appointed,  whose  title  runs  back 
by  relation  to  the  death  of  the  intestate, 
cannot  treat  as  a  tort  a  distraint  which 
would  have  been  lawful  if  he  had  then 
actually  been  administrator. — Ibid. 

The  goods  and  chattels  of  a  deceased 
tenant  belonging  to  his  personal  representa- 
tives are  not  exempt  from  distress  as  the 
property  of  some  other  person  than  the 
tenant. — Ibid. 
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A  sale  of  goods  distrained  cannot  lawfully 
be  made  by  the  landlord  without  complying 
with  the  statute  authorizing  such  a  sale,  and 
a  notice  of  the  preliminary  inventory  and 
appraisement,  left  at  the  most  notorious 
place  on  the  demised  premises,  is  not  such 
notice  to  the  tenant  as  the  act  requires. — 
Ibid. 

5.  Form  of  Notice  for  Non=Payment. 

The  recompense  to  be  paid  to  the  Ocean 
Grove  Camp  Meeting  Association  for  the  lots 
demised  by  the  form  of  lease  shown  in  this 
case  is  rent,  within  the  meaning  of  the 
seventh  seciion  of  our  Landlord  and  Tenant 
act,  notwithstanding  the  fact  that  the  lease 
styles  the  recompense  an  assessment  as  well 
as  a  yearly  rent,  and  although  its  precise 
amount,  not  exceeding  a  stated  maximum, 
is  to  be  fixed  annually  by  the  lessor. — Ocean 
Grove  Association  vs.  Sanders,  38  Vr.  1. 
See  39  Id.  631. 

Under  such  a  lease  the  notice  to  be  given 
to  the  lessee  as  to  the  amount  of  rent  due 
is  sufficient  if  it  convey  the  information  re- 
quired, although,  by  a  clerical  error,  it,  in 
one  of  its  clauses,  misnames  the  lessee. — ■ 
Ibid. 

In  fixing  the  amount  of  rent  no  particular 
form  of  resolution  by  the  lessor  is  required, 
provided  the  resolution  expresses  the 
amount  or  rate  with  reasonable  certainty, 
so  that  the  lessee  'Iocs,  or  should,  under- 
stand it. — Ibid. 

6.  Relinquishment. 

A  surrender  by  the  tenant  and  acceptance 
by  landlord  by  parol,  may  constitute  a  valid 
consideration  for  the  relinguishment  of  rent 
or  other  claims  of  the  landlord  under  the 
lease.— Miller  vs.  Dennis,  39  Vr.  320. 

The  fact  that  the  grant  was  originally  only 
a  lease,  with  right  to  an  absolute  convey- 
ance upon  payment  of  the  purchase  price, 
and  that  after  such  lease  the  grantees  did 
not  close  the  alleged  highway,  but  allowed 
it  to  be  used  by  the  public  for  ten  years 
until  the  absolute  grant  was  made,  did  not 
limit  the  release  of  rights  contained  in  the 
absolute  grant  merely  to  the  rents  reserved 
in  the  lease,  or  in  any  way  curtail  the  ex- 
tent of  the  release,  especially  in  view  of  the 
fact  that  no  material  change  took  place  in 
the  condition  of  the  land,  and  no  private 
rights  intervened  between  the  two  grants. — 
Monis  and  Essex  Railroad  Co.  vs.  Jersey 
City,  18  Dick.  45. 

7.  Apportionment  of. 

Where  lands  held  under  lease  are  severed 
by  the  conveyance  of  a  portion  thereof  from 

the  lessor  to  a  stranger,  the  rent  will  be  ap- 
portioned between  the  several  owners  .  ,f  the 
reversion. — Gribbie  vs.  Toms,  11  Vr.  .V_!2. 
A.  42  Id.  33S. 


The  consent  of  the  tenant  is  not  essential 
to  the  apportionment  of  rent  where  the  re- 
version is  severed. — Ibid. 

In  apportioning  rent,  the  value,  and  not 
merely  the  area  of  the  respective  portions 
of  the  demised  premises,  is  to  be  considered. 
—Ibid. 

8.  Right  to,  After  Insolvency. 

A  lessor  in  a  lease  for  a  term  of  years,  at  a 
designated  annual  rental,  which  gives  the 
lessor  the  right  of  reentry  in  case  of  a  failure 
to  pay  the  rent,  is  not  entitled,  on  the  in- 
solvency of  the  lessee,  to  demand  from  the 
receiver  the  rent  accruing  under  the  lease 
after  the  receiver  quits  the  premises. — Klein 
vs.  Gavenesch  Co.,  19  Dick.  50. 


V.  RECOVERY  OF  POSSESSION. 

1.  Affidavit. 

The  affidavit  upon  which  the  proceedings 
before  the  justice,  under  the  Landlord  and 
Tenant  act,  were  based,  set  out  a  copy  of 
the  original  agreement,  and  stated  that  by 
a  note  in  writing,  dated,  October  9th,  1896, 
signed  by  the  plaintiff,  delivered  to  the 
defendants  and  accepted  by  them,  the 
plaintiff  surrendered  the  said  term  to  the 
defendants,  said  surrender  to  take  effect 
April  1st,  1897.  This  was  a  sufficient  state- 
ment of  facts  to  show  that  the  term  had 
expired  April  1st,  1897,  and  is  not  void  as 
being  a  mere  conclusion  of  law  from  undis- 
closed facts. — Mundy  vs.  Warner,  32  Vr 
395. 

If  the  tenant  in  a  proceeding  for  removal 
under  the  Landlord  and  Tenant  act  appears, 
but  does  not  demand  proof  of  the  jurisdic- 
tional facts,  there  is  a  failure  to  show  cause 
why  he  should  not  be  removed,  and  under 
the  statute  said  facts  were,  prima  facie 
established  by  the  affidavits  on  file.— Han- 
kins  vs.  Maul,  34  Vr.  153. 

A  description  of  premises  which  at  com- 
mon law  would  have  been  good  in  ejectment , 
is  sufficient  under  the  Landlord  and  Tenant 
act.— Newing  vs.  Stillwell,  38  Vr.  96. 

The  requirement  of  the  statute  is  com- 
plied with  when  there  is  in  the  description 
sufficient  certainty  to  advise  the  tenant  of 
the  premises  claimed,  and  the  officer  of  the 
premises  from  which  the  tenant  is  to  be 
dispossessed,  if  a  writ  shall  issue  for  that 
purpose. — Ibid. 

The  description  of  a  public  hall  or  hotel 
by  IN  reputed  name,  and  as  being  upon  a 
certain  street  in  a  certain  city  or  town  is 
good. — Ibid. 
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The  description  of  the  premises  in  the 
affidavit  in  this  rase  as  "the  westerly  por- 
tion of  the  building  known  as  'Newings 
Hotel'  situate  on  Broadway,  Long  Branch 
City,  in  the  county  of  Monmouth,  »s  sul- 
ficient  to  comply  with  the  statute.— ibid. 

In  a  proceeding  brought  under  the  11th 
section  of  the  Landlord  and  Tenant  act  to 
recover  possession  of  lands  and  premises, 
the  facts  out  of  which  the  relation  of  land- 
lord and  tenant  is  claimed  to  arise  must  be 
set  forth  in  the  affidavit;  it  is  not  enough 
that  the  affiant  swears  that  the  person  in 
possession  is  her  tenant,  or  that  the  prem- 
ises were  let  and  rented  to  him.— Uray 
vs.  Reynolds,  38  Vr.  169. 

Under  section  107  of  "An  act  concerning 
district  courts  (Revision  of  l&9t>>,  as 
amended  1901  (Pamph.  L  P,  68)  a  district 
court  cannot  lawfully  take  jurisdiction  to 
dispossess  a  tenant  for  holding  over  after 
default  in  payment  of  rent,  unless  the  affi- 
davit presented  prows  facts,  which,  apan 

from  that  statute,  give  the  landlord  a  right 
of  reentry  for  non-payment  of  rent.  ine 
title  to  the  act  cannot  constitutionally  sup- 
port a  change  in  the  relative  rights  and 
liabilities  of  landlords  and  tenants.— Jonas 
Glass  Co.  vs.  Ross,  40  Vr.  157. 

In  a  landlord  and  tenant  proceeding  under 
the  statute,  the  following  description  of  the 
premises  demanded,  viz.  "A  house  and  lot 
and  premises  of  which  Bernard  Walker  s 
now  in  possession,  known  as  No.  155  West 
Broad  street,  situate  in  the  city  of  Burling- 
ton, in  the  county  of  Burlington  HELD, 
sufficient.— Story  vs.  Walker,  42  Vr.  256. 

2.  Admission  by  Certiorari. 


If  the  tenant  instead  of  requiring  proof  of 
facts  that  authorize  his  removal,  arrest  the 
proceeding  by  the  service  of  a  wnt  of  cer- 
tiorari, he  thereby  admits  the  truth  of  the 
allegations  made  in  the  affidavit  returned 
with  the  writ  .-Roberts  vs.  McPherson,  33 
Vr.  165.     See  34  Id.  352. 

3.  Notice  to  Quit. 

If  a  lease  be  made  to  several  persons  for 
a  definite  period,  and  one  of  them  acting  for 
himself  only,  remains  in  possession  of  the 
demised  premises  after  the  end  of  the  term, 
he  alone  becomes  the  tenant  holding  over, 
and  a  notice  to  quit  addressed  to  him  alone 
will  be  sufficient  to  terminate  the  tenancy 
resulting  from  his  continuance  in  possession. 
— Tice  vs.  Cowenhoven,  34  Vr.  24. 

.  A  three  months'  notice  is  sufficient  to 
terminate  a  tenancy  at  will  or  at  sufferance  or 
from  year  to  year  under  section  109  of  the 
District  Court  act  of  1898,  and  to  justify  a 
judgment  for  dispossession  when  proven  to 
the  satisfaction  of  the  judge.— Guvernator 
vs.  Kenin,  37  Vr.  114. 


A  written  notice  to  terminate  such 
tenancies  was  not  required  at  common  law, 
and  is  not  now  necessary,  except  when  the 
statute  so  requires. — Ibid. 

In  order  to  terminate  a  monthly  tenancy, 
only  one  month's  notice  to  quit  is  necessary. 
The  notice  must  be  to  quit  on  one  of  the  re- 
curring periods  of  the  holding,  and  if  served 
on  a  corresponding  date  in  the  preceding 
month  it  is  sufficient.— Baker  vs.  Kenny,  40 
Vr.  180. 

4.  By  Owner  in  Severalty. 

If  the  owners  in  severalty  of  separate 
tracts  of  land  jointly  lease  them,  either 
owner,  as  landlord,  may  alone  institute  and 
sustain  a  summary  proceeding  to  dispossess 
the  tenant  from  his  tract,  for  a  holding  over 
after  the  expiration  of  the  term.— New  York, 
&c,  Telephone  Co.  vs.  De  Gray,  36  Vr.  lob. 

5.  Right  to  Jury  Trial. 

In  a  landlord  and  tenant  proceeding  under 
the  statute  the  defendant  demanded  a  ve- 
nire but  refused  to  pay  for  or  guarantee  the 
costs  thereof:  whereupon  the  Justice  re- 
fused to  summon  a  jury,  and  proceeded  to 
hear  the  case  without  a  jury,  against  de- 
fendant's objection.  HELD,  on  the  author- 
ity ,.f  Clayton  vs.  Clark,  26  Vr  538 1,  and 
Mackenzie  vs.  Gilbert,  40  Id.  185,  that  the 
justice  lost  jurisdiction  *>' refus"*  ««  d*; 
mand  for  trial  by  jury.— Story  vs.  Walker, 
42  Vr.  256. 

6.  Tender  of  Rent  After  Judgment. 

Under  the  District  Court  act  (Revision  of 
189S),  in  proceedings  for  eviction  for  failure 
to  nav  rent,  a  tenant,  after  trial  and  judg- 
ment^am  t  him,  is  not  entitled  to .retain 
possession  on  payment  of  the  rent  and  costs. 
—Kitchell  vs.    Racciepio,  21  N .  J.  L.  J.  331. 


VI.  EVICTION. 

1.  What  Constitutes. 

To  constitute  an  eviction  of  a  tenant  by 
his  landlord  there  must  be  not  a  mere  tres- 
pass but  something  of  a  permanent  charac- 
ter intended  to  deprive,  and  which  does  de- 
prive the  tenant  of  the  use  of  the  demised 
pTernises  or  some  part  thereof  .-Meeker  vs. 
Spalsbury,  37  Vr.  60. 

The  reletting  by  a  landlord  of  a  part  of 

leased  premises  to  a  third  person  is  an  evic- 

fn  that,  during  its  continuaMesuspencls 

the  whole  rent—  Dolton  vs.  Sickel,    37   Vr. 

492.     A.  39  Id.  731. 

Where  the  tenant  has  abandoned  the 
whole  premises,    a  rerenting  by  the  landlord 
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of  all  or  a  part  for  the  benefit  of  the  tenant 
and  with  his  acquiescence  imposes  upon  the 
landlord  no  penalty  other  than  crediting 
the  tenant  with  the  sum  earned  by  such  re- 
rental. — Ibid. 

The  case  of  Yetter  vs.  King  Confectionery 
Co.,  ante  p.  491,  applied  to  this  case. — Ibid. 

If  a  landlord,  who  has  rented  part  of  his 
dwelling  to  a  tenant  as  a  dwelling,  permits 
another  part  to  be  used  for  lewd  purposes, 
which  render  the  tenant's  apartments  unfit 
for  occupancy  by  a  respectable  family,  and 
fails  after  due  notice  to  put  an  end  to  such 
improper  use  when  he  has  legal  power  to  do 
so,  and  for  that  reason  the  tenant  moved 
away,  the  conduct  of  the  landlord  becomes 
evidence  of  an  eviction  in  answer  to  his 
claim  for  rent  accruing  after  such  removal. — 
Weiler  vs.  Pancoast,  42  Vr.  414. 

2.  Effect  of. 

An  eviction  of  the  lessee  from  a  portion  of 
the  premises  demised  done  by  the  grantee 
of  the  lessor  without  the  lessor's  agency  or 
procurement,  does  not  debar  the  lessor  from 
recovering  rent  for  that  portion  of  the 
premises  remaining  in  his  ownership. — Grib- 
bie  vs.  Toms,  41  Vr.  522.     A.  42  Id.  33S. 


VII.  RIPARIAN. 
1.  Right  of  State  to  Annul  Lease. 

Equity  has  jurisdiction  of  an  information 
by  the  state  to  annul  a  lease  of  its  lands 
under  water  on  the  ground  that  the  lessee 
was  not  the  owner  of  the  shore  front,  but, 
with  knowledge  of  the  facts,  had  suppressed 
them,  and  that  the  lease  was  conditioned  to 
be  void  if  he  was  not  such  owner. — Attorney- 
General  vs.  Morris  &  Cummings  Dredging 
Co.,  19  Dick.  555. 

Where  one,  at  the  time  of  receiving  a  lease 
from  the  state  of  its  lands  under  water,  was 
the  owner  of  the  shore,  and  so  entitled  to 
the  lease,  the  state  cannot  avoid  it  because 
another  afterwards  acquired  title  by  adverse 
possession  to  the  shore. — Ibid. 

Where  one  selling  land  reserves  a  strip 
along  the  shore,  above  which  ordinary  high 
water  does  not  come,  his  right,  as  against 
his  vendee,  to  a  lease  from  the  state  of  the 
land  under  water  is  not  lost  by  the  ordinary 
high  water  line  rising  above  such  strip.— 
Ibid. 

Evidence  in  an  action  by  the  state  to 
annul  a  lease  of  lands  under  water  on  the 
ground  that  defendant  was  not  the  owner  of 
the  shore  front.  HELD,  to  show  that  he 
was  such  owner. — Ibid. 

Where  the  state  makes  a  lease  of  lands 
under  water,  conditioned  to  be  void  if  the 


lessee  is  not  the  owner  of  the  shore  front,  it 
may  be  avoided,  he  not  being  such  owner, 
though,  by  his  deed  of  the  shore  front,  he 
had  reserved  the  water  rights,  even  if  he  is 
entitled  to  obtain  a  lease  of  such  lands  as 
against  his  vendee. — Ibid. 

Equity  has  jurisdiction  on  an  information 
by  the  attorney-general,  at  the  relation  of  a 
private  party,  to  annul  a  lease  of  the  state's 
lands  under  water  obtained  by  a  person  not 
the  owner  of  the  shore  front,  through  a  false 
representation  of  the  fact. — Grey  vs.  Morris 
&  Cummings  Dredging  Co.,  3  Rob.  829. 

2.  Extent  of  State's  Title. 

The  title  to  the  belt  of  land  lying  at  high- 
water  mark  within  the  tidal  waters  of  the 
state,  and  thence  out  into  the  sea  or  river, 
so  far  as  there  can  be  any  ownership  of  lands, 
was  originally  in  the  state  of  New  Jersey,  in 
its  right  as  sovereign. — Simpson  vs.  Moore- 
head,  20  Dick.  623. 

Where  such  lands  have  been  reclaimed 
by  the  riparian  owners  by  excluding  the 
tidewater  therefrom  by  erecting  a  bank,  the 
title  thereto  became  vested  in  the  reclaiming 
owner,  under  the  local  common  law  of  this 
-i:iii',  as  declared  in  the  case  of  Gough  vs. 
Bell,  3  Zab.  624.— Ibid. 

If  his  lands  can  be  identified  the  title  of 
the  reclaiming  owner  is  not  taken  from  him 
by  the  breaking  of  the  banks,  which  exclude 
the  tidewater  from  the  reclaimed  lands,  and 
the  admission  of  the  tide  water,  whether 
the  submergence  be  for  a  long  or  a  short 
period. — Ibid. 


LATENT  DEFECT. 

See  Invitation;  Licensee;  Master  and 
Tenant;  Negligence;  Railroads  and 
Canals;  Street  Railways. 


LATERAL  SUPPORT. 

See  Abutting  Owners. 


LAW  OF  THE  ROAD. 

See  Highways. 


LEASE. 

See  Landlord  and  Tenant;     Riparian 
Rights;  Royalties. 
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Actions. 


LEGACY. 

See  Devise  and  Legacy. 


LEGAL  ADVERTISING. 

See  Newspapers. 

LEGAL  TENDER. 

A  dollar  bill,  from  the  upper  left  hand 
corner  of  which  a  piece  one  inch  ami  a  hall 
by  one  inch  and  a  quarter  had  been  torn,  is 
not  a  legal  tender  for  car  fare,  and  the  con- 
ductor may  eject  a  passenger  who  refuses 
to  make  other  payment.  He  was  not  bound 
to  accept  a  bill  which  was  substantially 
mutilated.  If  any  part  was  absent,  which 
might  aid  in  determining  whether  it  was 
genuine,  he  was  under  no  duty  to  receive  it 
—North  Hudson  Railway  Co.  vs.  Anderson, 
32  Vr.  248. 

The  rules  of  the  treasury  department 
of  the  United  States  in  regard  to  the  re- 
demption of  mutilated  notes  relate  simply  to 
redemption,  and  do  not  affect  the  question 
of  legal  tender. — Ibid. 


LEGISLATIVE  POWER. 

See    Constitution    and    Constitutional 
Law. 


LETTERS. 

Cross  References.  Contracts ;  Evidence. 

Failure  to  reply  to  a  letter  not  sent  in 
course  of  correspondence  is  not  to  be  taken 
as  an  admission  of  the  truth  of  its  contents. 
Letters  are  not,  in  this  respect,  on  the  plane 
of  oral  declarations  received  in  silence. 
Such  an  unanswered  letter  is  not  competent 
evidence  against  one  to  whom  it  is  sent, 
except  to  prove  notice  or  demand. — Hand 
vs.  Howell,  32  Vr.  142.     A.  hi.  694. 


LEX  FORI. 

See  Conflict  of  Laws. 


LIREL  AND  SLANDER. 

I.  ACTIONS. 

1.  Pleading. 

a.  Specific  Averment  of 
Words. 

b.  Averment  of  Malice. 

e.  Necessity  fob  Innuendo. 
il.   Sri  i  iciency  of  Averments 

2.  Proof. 

3.  Defence. 

4.  Damages. 

5.  Charge  to  Jury. 

IL  PRIVILEGED  COMMUNICATIONS. 

1.  Of  Minister  of  the  Gospel. 

2.  Mixed  Question  of  Law  and 
Fact. 

III.  PER  SE. 

Cross  References.    Damages;  Pleading 
and  Practice. 


I.  ACTIONS. 

1.  Pleading. 

a.  Specific  Averment  of  Work-. 

In  an  action  for  slander  the  rule  of  plead- 
ing to  be  followed  is  that  the  words  spoken 
by  the  defendant  of  and  concerning  the 
plaintiff  must  be  averred  in  hoec  verba,  in 
the  declaration,  in  order  that  the  court  may 
determine,  either  witli  or  without  the  aid 
of  the  innuendo,  whether  they  constitute  a 
ground  of  action,  and  also  in  order  that  the 
defendant  may  know  the  charge  against 
him  and  what  defence  can  be  made  to  the 
action  by  pleading  the  proof. — Webster  vs. 
Holmes,  33  Vr.  55. 

Demurrer  to  a  declaration  for  libel. 
HELD,  that  the  plaintiff's  pleading  set  out 
an  actionable  publication. — Hartkorn  vs. 
Paterson  and  Passaic  Gas  and  Electric  Co., 
38  Vr.  42. 

b.  Averment  of  Malice. 

The  declaration  must  contain  the  aver- 
ment that  the  words  were  falsely  and  malici- 
ously spoken.  Malice,  in  fact  or  in  law,  is 
essential  to  the  action  and  cohsequenth-  a 
corresponding  allegation  is  essential  to  a 
complete  declaration. — Webster  vs.  Holmes, 
33  Vr.  55. 

c.  Necessity  for  Innuendo. 

The  defamatory  words  set  forth  in  a  de- 
claration, spoken  by  the  defendant  of  and 
concerning  the  plaintiff,  "  You  killed  Thorne 
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Actions. 


and  you  are  now  trying  to  kill  Harrison," 
and  again,  "  You  killed  one  engineer  before; 
you  killed  Thorne  and  you  are  now  trying  to 
kill  Harrison,"  are  words  which  impute  a 
criminal  offence  or  offences  to  the  plaintiff 
and  render  an  innuendo  in  the  pleading  un- 
necessary.— Curley  vs.  Feeney,  33  Vr.  70. 

The  office  of  the  innuendo  is  more  pro- 
perly confined  to  a  reference  to  previous 
matter  as  bearing  upon  the  meaning  of  the 
words,  or  when  the  words  spoken  arc  ap- 
parently innocent  and  inoffensive  but  where, 
nevertheless,  by  virtue  of  their  connection 
with  the  collateral  circumstances  as  averred, 
they  convey  a  latent  and  injurious  imputa- 
tion.— Ibid. 

Under  the  statute  in  this  state  (Gen.  Stat., 
p.  2255;  Practice  act, sec.  122)  the  pleader 
may  aver  that  the  words  set  forth  were  used 
in  any  defamatory  sense  he  may  see  fit  to 
attribute  to  them. — Ibid. 

d.  Sufficiency  of  Averments. 

The  declaration  alleged  that  plaintiff  was 
a  carpenter  and  builder,  that  he  had  con- 
tracted with  defendant  to  build  for  him 
certain  houses,  that  the  contract  therefor 
was  not  filed  in  the  county  clerk's  office, 
that  thereby  it  became  the  plaintiff's  duty 
to  use  all  moneys,  paid  to  him  by  the  de- 
fendant on  said  contract,  for  the  purpose  of 
paying  for  the  labor  and  materials  fur- 
nished to  him  for  said  houses,  so  that  liens 
could  not  be  filed  therefor,  that  the  de- 
fendant had  sent  the  plaintiff  a  check  as  part 
payment  on  the  contract  and  then  had 
stopped  payment  of  the  check,  and  that  on 
being  asked  the  reason  he  had  answered, 
"Because  he  (meaning  the  plaintiff)  mis- 
appropriated the  money,"  thereby  meaning 
that  the  plaintiff  used  the  money  sent  him 
unlawfully  and  in  a  dishonest  manner,  and 
did  not  use  it  for  the  purpose  of  paying  the 
material  men  and  laborers.  HELD,  on 
demurrer,  that  the  declaration  did  not  set 
forth  a  legal  cause  of  action. — Jaeger  vs. 
Beberdick,  41  Vr.  372. 

2.  Proof. 

If  the  words  of  the  alleged  slander  are 
substantially  .proven  it  is  sufficient. — 
Freisinger  vs.  Moore,  36  Vr.  286. 

At  the  close  of  the  plaintiff's  case  the  trial 
judge  non-suited  the  plaintiff.  HELD,  that 
under  the  circumstances  of  the  present  case 
this  was  error,  and  that  a  venire  de  novo 
should  issue. — Ibid. 

3.  Defence. 

The  fact  that  the  matter  alleged  to  be 
libelous  had  been,  previous  to  its  publica- 
tion in  a  newspaper,  (1)  a  matter  of  common 
rumor,  or  (2)  found  in  affidavits,  charging 
the   plaintiff  with   the  offence,   which   had 


been  filed  with  a  justice  of  the  peace,  or  (3) 
found  in  a  petition  for  divorce,  which  had 
been  filed  in  chancery  by  a  complainant 
charging  that  the  plaintiff  had  committed 
the  offence  published,  is  not  legal  ground  for 
a  justification  of  the  publication  of  the 
libel. — Stuart  vs.  News  Publishing  Co.,  38 
Vr.  317. 

Such  facts  are  proper  to  be  taken  into 
consideration  by  the  jury  in  determining 
what  damage  the  publication  had  done  to 
the  plaintiff. — Ibid. 

Where  a  plea  of  justification,  in  an  action 
of  slander,  is  supported  by  substantial  evi- 
dence produced  by  the  defendant,  the  fact 
that  the  proofs  offered  fail  to  convince  the 
jury  of  the  truth  of  the  alleged  slanderous 
words,  affords  no  ground  for  holding,  as  a 
matter  of  law,  that  the  plea  was  filed  in  bad 
faith,  or  that  the  words  were  spoken  with  a 
malicious  motive. — Moore  vs.  Beck,  42  Vr.  7. 

4.  Damages. 

When  the  plaintiff  alleges  in  his  declara- 
tion for  libel  that  he  is  injured  in  his  good 
name,  fame  and  credit  among  his  neighbors 
by  the  alleged  libelous  publication  and  hence 
is  damaged,  he  is  entitled  to  recover  com- 
pensatory damages,  notwithstanding  the 
provision  of  the  act  entitled  "  An  act  relating 
to  libel,"  approved  June  13th,  1898,  (Pamph. 
L.,  p.  476).— Marsh  vs.  Edge,  39  Vr.  661. 

Under  such  a  declaration  he  can  recover 
his  actual  damages.  "Actual  damages 
specially  alleged,"  as  used  in  the  statute  of 
June  13th,  1898,  means  such  as  would  be 
compensatory  damages  at  common  law, 
Stuart  vs.  News  Publishing  Co.,  38  Vr. 
317,  followed.— Ibid. 

In  an  action  for  libel  when  damages  are 
sought  which  are  compensatory  only,  evi- 
dence of  lack  of  ill-will  or  malice  in  mitiga- 
tion is  not  admissible,  the  compensation 
depending  not  upon  the  motive  or  intent, 
as  in  the  case  of  punitive  damages,  but  solely 
on  the  actual  injury  done  by  the  publication 
to  reputation  and  feelings. — Knowlden  vs. 
Guardian  Printing  and  Publishing  Co.,  40 
Vr.  670. 

5.  Charge  to  Jury. 

In  an  action  for  slander,  wherein  the  loss 
of  the  plaintiff's  employment  was  alleged 
as  special  damage,  the  evidence  raised  the 
question  whether  the  loss  had  resulted  from 
the  defendant's  words  or  from  the  plaintiff's 
statements  as  to  his  own  conduct,  uttered 
in  the  presence  of  the  employers;  thereupon 
the  jury  were  instructed  that,  even  if  the 
plaintiff's  statements  were  such  as  to  induce 
his  employers  to  dismiss  him,  yet,  if  the  dis- 
missal was  due  partly  to  what  the  defendant 
said,  he  would  be  responsible  for  the  loss. 
HELD,  erroneous.— Potter  vs.  Batt,  43  Vr. 
470. 
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Privileged  Communications. — Per  Se. 


Under  the  circumstances  above  detailed, 
the  jury  should  have  been  instructed  to 
determine  whether  the  defendant's  words 
or  the  plaintiff's  statements  were  the  efficient 
cause  of  the  dismissal,  and  that,  if  the  plain- 
tiff's statements  were  such  cause,  mere  con- 
tribution to  the  effect,  proceeding  from  the 
words  of  the  defendant,  would  not  make 
him  answerable  for  the  loss.— Ibid. 


II.  PRIVILEGED  COMMUNICATIONS. 


Of  Minister  of  the  Gospel. 


In  an  action  for  slander  it  was  for  the 
jury  to  determine  whether  the  words  used, 
''Why  don't  you  take  that  damned  crepe 
off  your  hat?  You  didn't  think  anything 
of  vour  brother;  you  are  a  robber;  you  rob- 
bed widows  and  would  steal  the  gold  from 
a  dead  man's  teeth,"  were  intended  to 
charge  a  crime  involving  moral  turpitude. 
— Flaacke  vs.  Stratford,  43  Vr.  487. 


Where  it  does  not  appear  in  the  declara- 
tion that  the  words  complained  .of  were 
made  by  a  pastor  in  addressing  his  nock 
he  cannot  by  demurrer,  raise  the  defence 
that  the  words  imputing  criminal  acts  were, 
on  that  ground,  privileged.— Heller  vs. 
Duff,  33  Vr.  101. 

2.  Mixed  Question  of  Law  and  Fact. 

In  actions  for  slander  or  libel,  brought  in 
a  district  court  and  appealed  to  the  common 
pleas  where  the  defence  is  thai  thecommun.- 
ioation  was  privileged,  and  it  appears  the 
privilege  is  one  qualified  by  the |  condition 
that  tlie  communication  must  have  been 
bona-fide  and  without  express  malice,  a 
mixed  question  of  law  and  fact  is  presented 
the  decision  of  which  will  not  be  reviewed 
on  certiorari  if  there  be  any  evidence  to 
support  it.— Rogers  vs.  Kershaw,  3o  \  r. 
213. 


HI.  PER  SE. 

In  a  declaration  for  slander,  if  the  de- 
famatory words  can  be  understood  as  im- 
puting crime  to  the  plaintiff,  no  innuendo 
is  necessary,  and  if  it  be  averred  it  can  be 
treated  as  surplusage,  but  will  not  render 
the  pleading  demurrable  because  the  in- 
nuendo attributes  a  meaning  to  the  words 
which  they  will  not  bear.— Curley  vs.  Fee- 
ney,  33  Vr.  70. 

\  charge  that  a  sheriff  used  his  official 
position  to  protect  a  certain  disorderly 
house  in  his  county  is  slanderous  if  untrue. 
—Heller  vs.  Duff,  33  Vr.  101. 

Words  spoken  of  a  person  in  his  office, 
business  or  employment,  imputing  a  want 
of  integrity,  of  credit,  or  of  common  honesty 
or  charging  personal  incapacity  if  without 
iurisdiction,  are  actionable  without  proof 
of  special  damage.— Freisinger  vs.  Moore, 
36  Vr.  286. 

Words  thus  spoken  are  to  be  understood 
in  their  plain  and  natural  import,  accord- 
ing to  the  ideas  they  are  calculated  to  con- 
vey to  those  to  whom  they  are  addressed.— 
Ibid. 


LIBRARIES. 

In  November,  1901,  Atlantic  City  adopted 
the  Library  act  of  April  1st,  1884  (Gen. 
Stat.  p.  1950),  which  directs  the  raising  by 
tax  of  one-third  of  a  mill  on  each  dollar  of 
taxable  prop.rtv  every  year  for  library  pur- 
poses; in  May,  1902,  the  city  adopted  the 
id  for  the  government  of  cities,  approved 
April  3d,  1902  (Pamph.  L..  p.  284),  which 
empowers  the  council  to  raise  by  tax  in 
each  vear  such  sum  as  it  shall  deem  expe- 
dient for  the  establishment  and  maintenance 
of  a  public  library.  HELD,  that  the  duty 
imposed  by  the  act  of  1SS4  was.  in  Atlantic 
City  superseded  by  the  discretionary'  power 
granted  by  the  act  of  1902.— Trustees  of 
Public  Library  vs.  Atlantic  City,  42  Vr.  437. 

Where  real  •  -tat..-  was  conveyed  to  a  city 
as  a  donation  for  the  purposes  of  a  free  pub- 
lic library,  with  the  condition  that  the  city 
should  raise  the  remainder  of  an  amount 
necessary  to  erect  buildings  upon  the  same, 
and  such  buildings  were  erected  with  money 
raised  by  the  issuance  of  bonds,  by  virtue 
of  the  act  of  1884  (Gen.  Stat.,  p.  1950),  and 
its  supplement  of  1895  (Gen.  Stat.,  p.  19o3), 
the  title  to  the  property  should  stand  in  the 
name  of  the  city  with  its  use  and  control  in 
the  board  of  trustees  of  the  free  public 
library  A  resolution  of  the  common  coun- 
cil directing  that  the  title  to  such  property 
shall  be  conveyed  to  the  said  board  of  trus- 
tees is  illegal.— Keuffel  vs.  Hoboken,  42  \  r. 
518. 


LICENSES. 

Cross  References.  Easements  and  Ser- 
vitude; Intoxicating  Liquors;  Munici- 
pal Corporations. 

One  having  a  parol  license  to  maintain  a 
sewer  from  his  land  across  that  of  an  ad- 
joining owner  may  have  an  action  for  dam- 
ages against  a  stranger  who  destroys  or 
injures  the  sewer— Miller  vs.  Township  of 
Greenwich,  33  Vr.  771. 

\  license  to  lay  a  private  sewer  in  a  pub- 
lic street  is  revocable  at  the  option  of  the 
municipality.— Ainley  vs.  Hackensack  Im- 
provement Commission,  35  Vr.  504. 
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G.,  owning  :i  tract  of  upland  and  also  a 
separate  tract  fronting  on  the  sea,  conveyed 
to  S.  and  his  heirs,  by  warranty  deed,  the 
tract  of  upland,  and,  after  describing  it  by 
metes  and  bounds,  continued  as  follows: 
"Together  with  the  free  use  and  full  right 
of  sufficient  land  on  my  sea  front  for  bath- 
ing purposes,  with  the  right  to  enter  thereon, 
erect  bath-houses  and  use  the  same  free  of 
charge,  undisturbed  at  any  time."  HELD, 
that  by  this  deed  G.  gave  to  S.  an  easement 
of  way  over  his  land  to  the  sea,  and  also 
that  the  right  given  to  erect  bath-houses 
and  use  the  same  free  of  charge,  undisturbed 
at  any  time,  was  a  license  merely  which  was 
revoked  both  by  the  death  of  the  parties  and 
by  a  subsequent  conveyance. — Eckert  vs. 
Peters,  10  Dick.  379. 

The  lessor's  permitting  the  lessee  to  take 
ice  from  the  pond  gives  the  lessee  a  mere 
license,  revocable  at  the  lessor's  pleasure. — 
Oliphant  vs.  Richman,  1  Rob.  2S0. 

When  a  party,  in  derogation  of  the  stat- 
ute of  frauds,  claims  an  interest  in  lands  by 
virtue  of  a  parol  permission,  relying  on 
which  he  has  placed  an  improvement  on  the 
land,  and  seeks  to  restrain  the  owner  from 
asserting  his  rights  in  the  land  in  question, 
the  evidence  offered  in  support  of  the  party's 
claim  must  be  demonstrative  of  his  right. 
In  this  case,  HELD,  the  evidence  presented 
in  support  of  the  complainant's  claim  is 
insufficient. — Hartman  vs.  Powell,  2  Rob. 
293.     A.  Id.  800. 


LIENS. 

I.  FOR  PUBLIC  IMPROVEMENTS. 

1.  Enforcement  of  in  Chancery. 

2.  Of  City  for  Water  Rents. 

3.  Secured  by  Building  Contract. 

II.  HOW  ACQUIRED  OR  LOST  IN 
GENERAL. 

1 .  Demand  of  Sum  in  Excess  of 
Contract. 

2.  Failure  to  Object  to  Irregu= 
larity. 

3.  By  Agreement  Under  Seal. 

4.  By  Assignment. 

III.  EQUITABLE. 

1.  Of  Devisee  in  Lands  Held  by 
Trustee. 

2.  Of  Co=parcener  for  Repairs. 

3.  Of  Attorney  for  Services. 

4.  Of  Partner  on  Book  Accounts 
Due. 


5.  Of    Preferred    and    General 
Creditors. 

6.  For  Labor  and  Material. 

7.  For  Taxes  in  Condemnation 
Fund. 

8.  Creditors  of  Husband  Against 
Wife's  Property. 

9.  Of  Assignee  on  Earnings  of 
Assignor. 

Cross  References.  Attorney  and  Solici= 
tor ;  Bankruptcy ;  Chattel  Mortgages ; 
Common  Carriers ;  Conditional  Sales ; 
Creditors  Bills;  Executions;  Fraud; 
Judgments;  Maritime  Liens;  Mech= 
anics  Liens;  Mortgages;  Municipal 
Corporations;   Taxation. 


I.  FOR  PUBLIC  IMPROVEMENTS. 

1.  Enforcement  of  in  Chancery. 

Suits  to  ascertain  and  enforce  the  liens 
given  by  the  act  of  March  30th,  1892  (Gen. 
Stat.,  p.  2078),  must  be  brought  in  the  court 
6f  chancery. — Delafield  Construction  Co. 
vs.  Sayre,  31  Vr.  449. 

A  manufacturer  of  iron,  who  furnished 
iron  pipes  to  a  contractor  for  construction 
of  city  water  works,  is  within  the  statute 
(Gen.  Stat.,  p.  2078)  giving  a  lien  to  a 
"mechanic,  merchant  or  trader"  who  is 
employed  on  or  furnishes  material  for  a 
city  improvement. — Camden  Iron  Works  vs. 
Camden,  15  Dick.  211. 

A  lien  for  materials  furnished  the  con- 
tractor for  a  city  improvement  is  not  wholly 
void  because  for  an  amount  greater  than 
can  be  enforced,  the  claim  not  being  fraud- 
ulently padded;  but  the  excess  in  the  claim 
having  arisen  from  want  of  care  in  making 
it,  and  the  moneys  belonging  to  the  con- 
tractor being  thereby  tied  up,  interest  on 
the  claim  from  the  filing  of  the  lien  will  be 
disallowed. — Ibid. 

The  court  of  chancery  is  the  proper  for-um 
for  proceedings  under  the  Lien  act  of  March 
30th,  1892  (Gen.  Stat.,  p.  2078),  to  secure 
the  payment  of  laborers,  &c,  furnishing 
materials  and  doing  work  on  public  im- 
provements.— Garrison  vs.  Borio,  16  Dick. 
236. 

When  the  complainant  files  his  claim 
asserting  as  against  one  of  the  defendants 
a  claim  for  more  money  than  is  found  to  be 
due  from  that  defendant,  the  complainant 
does  not  thereby  forfeit  his  right  to  estab- 
lish his  lien  on  the  fund  for  such  sum  as  is 
actually  due  him  from  such  defendant. — 
Ibid. 


liens,  r. 
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Under  the  Lien  act  of  March  30th,  1892, 
persons  who  have  furnished  material  or 
done  work  on  the  public  improvement,  un- 
der agreement  with  a  sub-contractor,  may 
assert  a  lien  on  the  contract  price. — Ibid. 

If  at  the  time  when  such  lien  is  filed 
nothing  remains  owing  to  the  sub-contrac- 
tor, the  lien  attaches  upon  no  part  of  the 
contract  price. — Ibid. 

No  personal  judgments  will  be  given  in  a 
suit  brought  under  the  above  statute  in  this 
court  to  enforce  liens  upon  the  contract 
price.- — Ibid. 

No  personal  judgment  or  decree  will  be 
madein  a  suit  under  the  act  of  March  30th, 
1892  (Gen.  Stat.,  p.  2078)  to  secun-  pay- 
ment, to  laborers,  Ac.,  engaged  in  the  per- 
formance of  work,  Ac,  upon  any  public 
improvement  in  municipalities  of  this  state. 
—Norton  vs.  Sinkhorn,  16  Dick.  508. 

The  procedure  under  that  statute  is  lim- 
ited solely  to  ascertaining  the  rights  of  the 
parties  in  the  lien  thereby  created  on  the 
ci  int  met  price,  and  ordering  payment  there- 
from accordingly,  and  as  in  the  nature  of  a 
proceeding  in  rem. — Ibid. 

Underactof  March  30th,  1892  (Pamph.  L., 
1892,  p.  369,  sec.  1),  providing  that  persons 
furnishing  materials  for  public  improve- 
ments in  municipal  corporations  may  file 
liens  therefor,  which  will  become  absolute 
liens  in  favor  of  every  person  furnishing 
materials,  their  assigns  or  legal  representa- 
tives, a  claim  for  materials  furnished  to  a 
contractor  with  a  city  is  assignable,  giving 
the  assignee  a  lien  therefor. — Hall  Co.  vs. 
Jersey  City,  17  Dick.  489.     A.  19  Id.  766. 

Under  act  of  March  30th,  1892  (Pamph. 
L.,  1892,  p.  369),  providing  that  a  notice 
of  a  claim  for  a  lien  for  materials  furnished 
to  a  contractor  with  a  city  shall  state  the 
residence  of  the  claimant,  and  be  accom- 
panied by  an  affidavit,  it  is  sufficient  to 
state  the  place  of  residence  in  the  affidavit, 
instead  of  in  the  body  of  the  notice. — Ibid. 

Under  act  of  March  30th,  1892  (Pamph. 
L.,  1S92,  p.  369,  sec.  2),  providing  that  a 
notice  of  a  claim  for  a  lien  for  materials 
furnished  to  a  contractor  with  a  city  shall 
state  the  name  of  the  person  to  whom  the 
materials  were  furnished,  and  also  the  terms, 
time  given  and  conditions  of  his  contract, 
a  notice  is  sufficient  which  states  that  the 
lien  is  claimed  on  money  due  or  to  become 
due  to  a  certain  person  according  to  the 
terms  of  liis  contract  with  a  city  for  the 
erection  of  an  engine  house  at  a  certain 
place,  which  contract  was  dated  on  a  cer- 
tain date  and  filed  in  the  comptroller's 
office  on  a  certain  date. — Ibid. 

Under  act  of  March  30th,  1892  (Pamph. 
1,  .  1892,  p.  369),  providing  that  the  notice 
of  a  claim  for  a  lien  for  materials  furnished 
to  a  contractor  with  a  city  for  public  work 
shall  state  that  the  amount  due  is  so  due 


after  deducting  all  just  credits,  a  notice  is 
sufficient  which  states  that  the  amount  due 
is  a  certain  sum,  and  the  amount  to  grow 
due  is  a  certain  sum. — Ibid. 

The  notice  and  affidavit  of  a  claim  for  a 
lien  for  materials  furnished  to  a  contractor 
with  a  city  stated  that  the  amount  due  was 
a  certain  sum,  and  the  amount  to  become 
due  was  a  certain  sum.  The  whole  amount 
had  been  due  before  the  claim  was  filed,  but 
a  note  had  been  taken  on  account,  which 
had  not  been  paid,  which  was  under  dis- 
count at  the  time  the  claim  was  made,  and 
afterwards  retired  by  the  claimant.  HELD, 
that  the  claim  was  not  vitiated  by  such 
statement. — Ibid. 

Under  act  of  March  30th,  1892  (Pamph. 
L.,  1892,  p.  369),  providing  that  notice  of 
a  claim  shall  be  filed  with  the  chief  finan- 
cial officer  of  the  city,  the  notice  was  prop- 
erly filed  with  the  city  comptroller,  instead 
of  the  treasurer;  the  comptroller  being  re- 
quired to  examine  every  claim  against  the 
city  and  determine  its  validity. — Ibid. 

A  mistake  in  the  notice  and  affidavit  as 
to  the  amount  due  does  not  affect  the  val- 
idity of  the  claim  when  not  made  inten- 
tionally.— Ibid. 

Bill  filed  by  Norton,  a  sub-contractor, 
against  S.  and  W.,  contractors  with  the 
county  of  M.  for  building  a  road.  The  lien 
was  filed  under  the  act  passed  March  30th, 
1892  (Gen.  Stat.,  p.  2078),  to  secure  the 
payment  of  laborers  and  others  employed 
upon  or  furnishing  materials  in  the  perform- 
ance of  any  work  for  public  improvement 
in  the  municipalities  of  this  state.  HELD, 
that  a  proceeding  under  this  act  is  a  pro- 
ceeding in  rem,  a  controversy  over  the  par- 
ticular fund,  involving  the  amount  due  the 
contractor  from  the  municipality  for  the 
work  done,  and  the  amount  due  to  the  lien 
claimants,  respectively.  No  personal  judg- 
ment, either  for  or  against  a  lien  claimant, 
can  be  given.  Nor  does  the  statute  pro- 
vide for  a  judgment  against  a  municipality 
in  case  the  amount  due  to  the  contractor 
exceeds  the  sums  due  to  the  lien  claimants. 
— Norton  vs.  Sinkhorn,  18  Dick.  314. 

In  the  suit  under  this  statute  the  court 
is  required  to  determine  the  validity  of 
each  lien  claimed,  the  amount  due  from  the 
municipality  to  the  contractor  under  his 
contract,  and  from  the  contractor  to  the 
respective  claimants,  and  by  a  decree  or 
order  direct  the  municipality  to  pay  out 
of  the  sum  found  to  be  due  from  the  mu- 
nicipality to  the  contractor,  to  the  several 
claimants,  for  work  done  and  materials 
furnished  in  the  execution  of  said  contract, 
so  much  as  will  satisfy  their  liens  or  claims, 
to  the  extent  of  the  amount  due  from  the 
municipality  to  the  contractor.  The  act 
does  not  provide  for  any  judgment  or  de- 
cree in  favor  of  the  claimants,  for  any  bal- 
ance that  may  remain  due  after  the  fund 
is  exhausted. — Ibid. 


LIENS,  I. 
For  Public  Improvements 


Under  "An  act  to  secure  the  payment  of 
laborers,  mechanics,  merchants,  traders  and 
persons  employed  upon  or  furnishing  mate- 
rials toward  the  performing  of  any  work  in 
public  improvements  in  cities,  towns,  town- 
ships and  i.i  her  municipalities  in  this  state," 
approved  March  30th,  1892  (Gen.  Stat.,  p. 
2078),  where  there  are  divers  claims  by 
notices  filed  under  the  act,  and  one  of  the 
claimants  brings  an  action  to  enforce  his 
claim  against  the  fund,  only  such  costs  as 
are  incurred  in  litigating  the  claims  should 
be  awarded  against  the  unsuccessful  claim- 
ant or  claimants. — Hall  Co.  vs.  Jersey  City, 
19  Dick.  7GG. 

Certain  other  provisions  of  that  act  dis- 
cussed.— Ibid. 

Actions  to  foreclose  a  lien  under  a  notice 
filed  with  the  proper  city  officer  upon  the 
moneys  in  the  control  of  a  city  due  or  to 
grow  due  to  a  contractor  under  a  contract 
with  the  city  for  the  making  of  any  public 
improvement,  being  made  cognizable  in 
equity,  he  who  seeks  equity  must  do  equity; 
he  must  come  into  court  with  clean  hands. 
—Camden  Iron  Works  vs.  Camden,  19  Dick. 
723. 

His  claim  must  be  made  in  good  faith  and 
must  not  contain  any  known  and  conscious 
demand  beyond  the  actual  amount  due,  or 
omit,  knowingly  and  consciously,  any 
credit  or  off-set  to  which  the  contractor  is 
entitled.— Ibid. 

Knowingly  and  consciously  making  an 
untrue  and  excessive  claim  will  defeal  the 
right  to  a  lien  under  the  statute.  Where 
it  appears  upon  the  face  of  the  claim  or  by 
proof  that  a  claim  is  untrue  or  excessive, 
the  court  must  be  satisfied  that  the  erro- 
neous part  of  the  claim  was  made  in  good 
faith,  or  the  lien  will  fail. — Ibid. 


Any  person  who  furnishes  labor  or  ma- 
terial toward  the  performance  of  any  con- 
tract for  a  public  improvement  in  a  munici- 
pality of  this  state,  is  entitled  to  have  the 
benefit  of  the  lien  provided  by  the  statute  of 
March  30th,  1S92  (Gen.  Stat.,  p.  2078),  to 
secure  the  payment  of  his  claim. — Pierson 
vs.  Haddonfield,  21  Hick.  180. 

'The  lien  attaches  from  the  time  of  filing 
the  notice  with  the  proper  officer  of  the 
municipality,  whether  the  whole  work  be 
then  completed  by  the  contractor  or  be 
abandoned  by  him. — Ibid. 

It  Incomes,  under  section  5  of  the  statute, 
:i  charge  not  only  on  what  is  due  to  the  con- 
tractor at  the  time  the  lien  notice  is  filed, 
bill  also  upon  what  may  thereafter  conn- 
to  be  due  to  him  under  the  contract. — Ibid. 

The  statute  is  a  public  act.  The  munici- 
pality, the  contractor  and  his  surety,  enter 


upon  the  transaction  with  full  notice  that 
persons  who  may  do  work  or  Mipplv  mater- 
ial to  the  contractor  for  the  public  im- 
provement about  to  be  constructed,  will 
have  the  payment  of  their  claims  therefor 
secured  by  observing  the  statutory  re- 
quirements. The  right  of  the  surety  to  be 
subrogated  to  the  remedies  against  his 
principal  (the  contractor)  which  the  other 
party  to  the  contractor  may  hold,  is  subject 
to  the  superior  rights  of  the  statutory  lien 
claimants. — Ibid. 

Where  a  lien  has  attached  under  a  statu- 
tory notice  to  moneys  earned  by  the  con- 
tractor before  he  abandoned  the  work, 
which  moneys  are  either  due  or  to  grow  due 
to  him,  it  will  not  be  divested  by  subro- 
gating the  surety  of  the  contractor  to  a 
right  which  the  municipality  might  have 
had,  if  by  its  engineer  it  had  completed  the 
abandoned  work,  when  in  fact  it  did  notso 
complete  it. — Ibid. 

The  brick  company,  by  securing  judg- 
ment against  the  contractor  for  the  brick 
furnished,  and  the  execution  being  returned 
unsatisfied,  by  filing  a  bill  setting  forth  such 
facts  and  the  indebtedness  of  the  city  to  the 
contractor,  and  praying  for  discovery  of 
the  amount  due  and  the  application  of  the 
same  to  the  payment  of  its  judgment, 
secured  an  equitable  lien  on  the  moneys 
due  from  the  city  which  is  prior  to  any 
claims  of  members  of  the  partnership  or  .If 
the  receiver  of  the  firm  or  its  creditors  — 
Case  vs.  McGill,  3  Rob.  354. 


2.  Of  City  for  Water  Rents. 

The  charter  of  1855  gave  to  the  city  of 
Bobokei)  power  to  provide  for  water  supply, 
to  impose  assessments  for  the  use  thereof 
and  to  make  such  assessments  liens  on  the 
land  so  assessed  paramount  to  all  other  en- 
cumbrances, and  provided  for  the  sale  of 
the  real  estate  for  such  assessments  and  its 
redemption  by  the  owners.  HELD,  that 
the  priority  of  the  city's  lien  for  water 
rents  over  prior  mortgages  was  dependent 
on  assessments  against  the  property  using 
the  water,  of  a  certain  amount  each  year, 
and  could  not  be  urged  in  favor  of  a  lien  for 
water  sold  by  measure,  the  rate  varying 
with  the  amount  of  water  used. — Hudson 
Savings  Institution  vs.  Carr-Curran  Paper 
Mills  Co.,  13  Dick.  59. 

3.  Secured  by  Building  Contract. 

Whore  a  building  contract  containing  the 
following  provision  "All  work  and  mate- 
rials delivered  on  the  premises  forming  pari 
of  (he  works,  arc  to  bo  considered  the  prop- 
erty of  the  owner,"  is  filed,  the  ownei   has 

a  right  therein  superior  to  the  Creditor  of 
the  contractor  who  furnished  such  mate- 
rials to  him.— Mersereau  vs.  Bergen  ■•<)  N 
J.  L.  J.  174. 


LIENS,  II,  III. 


How  Acquired  or  Lost  in  General. — Equitable. 


II.  HOW   ACQUIRED   OR   LOST    IN 
GENERAL. 

I.  Demand  of  Sum  in  Excess  of  Con= 
tract. 

A  person  having  a  lien  on  goods  for  a 
sum  fixed  by  contract  who  demands  for 
his  services  a  sum  in  excess  of  the  contract 
price  thereby  waives  the  necessity  of  a 
tender  of  the  correct  amount  and  lose  bis 
lien. — Stevenson  vs.  Lichtenstein,  43  Vr. 
113. 

2.  Failure  to  Object  to  Irregularity. 

Such  a  lien  is  not  affected  by  the  mere 
sale  of  the  bankrupt's  property  in  the  bank- 
ruptcy proceedings. — Bassett  vs.  Thackera, 
43  Vr.  81. 

If  in  the  bankruptcy  proceedings  a  judg- 
ment debt  was  proved  as  a  claim  secured 
by  the  levy  subject  to  prior  encumbrances, 
the  fact  that  the  dividend  paid  was  based 
on  the  full  amount  of  the  judgment,  does 
not  cancel  the  lien.- — Ibid. 

In  foreclosure  the  master  reported  as 
prior  to  subsequent  mortgages  certain  dock- 
eted judgments,  which  were  invalid  as  liens 
for  want  of  the  affidavit  required  by  section 
72  of  the  Justices  Court  act  (Gen.  Stat.,  p. 
1878),  which  the  legal  profession  and  the 
attorneys  for  the  mortgagees  had  assumed 
was  abrogated  by  the  affidavit  provided  by 
the  amendment  of  April  4th,  1892  (Gen. 
Stat.,  p.  1898),  until  the  contrary  was  estab- 
lished by  decisions,  one  of  which  was  by  I  he 
court  of  errors  and  appeals  just  subsequently 
to  the  master's  report.  The  report  was 
confirmed  without  objection  as  to  -the  val- 
idity of  the  docketing  of  such  judgments, 
and  the  mortgagees  remained  silent  for  two 
years  before  moving  to  modify  the  master's 
report  as  to  such  priorities,  when  the  prop- 
erty had  been  sold  on  the  basis  of  the  val- 
idity of  the  judgments  as  hens.  HELD, 
that  the  priorities  determined  by  the  mas- 
ter and  confirmed  by  decree  should  not  be 
disturbed  at  the  instance  of  mortgagees 
because  of  the  decisions  as  to  the  proper 
affidavit  for  docketing  judgments,  as  they 
had  their  day  in  court,  and  failed  to  make 
their  objections. — McKaig  vs.  McCallum,  15 
Dick.  33. 

3.  By  Agreement  Under  Seal. 

Agreement  under  seal  of  a  debtor  that 
when  he  shall  effect  a  sale  of  his  house  the 
proceeds  shall  be  immediately  devoted  to 
payment  of  a  certain  indebtedness,  does  not 
create  a  hen  on  the  land. — American  Pin 
Co.  vs.  Wright,  15  Dick.  147. 

4.  By  Assignment. 

Though  the  statute  gives  the  employes 
of  an  insolvent  corporation  a  first  lien  for 


wages,  if  an  employe  assigns  hi-  claim  be- 
fore insolvency  is  decreed,  his  assignee  ac- 
cjuires  no  lien. — Cogan  v     I  Manu- 

facturing Co.,  3  Rob.  358.  See  Id.  809  «/<</ 
816. 


III.  EQUITABLE. 
I.  Of  Devisee  in  Lands  Held  by  Trustee. 

Where  an  executor  and  trustee,  under  a 
will  probated  in  the  surrogates  court  of 
New  York,  was  found,  in  a  compulsory 
accounting  in  thai  court,  to  I"-  indebted  in 
a  certain  sum  to  a  devisee  under  the  will, 
and  the  trustee  invested  said  sum  in  land 
in  New  Jersey,  in  his  own  name,  and  trans- 
ferred title  to  his  wife,  the  devisee  was  en- 
titled to  have  said  sum  declared  a  hen  on 
the  land,  without  first  obtaining  a  personal 
money  judgment  against  the  trustee  in  New 
Jersey. — Laws  vs.  Williams,  11  Dick.  553. 

2.  Of  Co=parcener  for  Repairs. 

A  widow  continued  to  occupy  the  prem- 
ises of  her  deceased  husband  under  an  ar- 
rangement with  her  children  that  she  might 
do  so  in  all  respects  as  if  she  were  the 
owner,  and  a  part  of  the  arrangement  prob- 
ably was  that  she  should  pay  the  taxes, 
water  rents,  insurance  and  repairs.  This 
she  did  for  several  years  and  then  fell  in 
arreai  "no  of  the  children  advanced  the 
money  to  pay  the  taxes,  with  the  consent 
of  the  others,  and  on  proceedings  for  parti- 
tion, claimed  a  hen  for  the  amount  so  ad- 
vanced  upon  the  shares  of  his  brother  and 
sisters.  HELD,  that,  although  the  case  was 
probably  not  within  the  rule  laid  down  in 
Spinning  vs.  Spinning,  16  Stew.  Eq.  215,  yet 
that  the  party  advancing  was  entitled,  under 
the  circumstances,  to  a  hen  for  the  amount 
advanced  upon  the  fund,  the  proceeds  of 
the  sale  in  partition. — Thiele  vs.  Thiele,  12 
Dick.  98. 

3.  Of  Attorney  for  Services. 


An  attorney  received  a  note  secured  by 
a  void  mortgage  from  his  client  for  sen-ices 
rendered  in  a  suit,  and  receipted  for  it  with 
the  condition  that  it  should  be  in  full  pay- 
ment when  paid.  HELD,  that  his  hen  on 
the  judgment  was  not  thereby  lost.- — John- 
son vs.  Johnson  Railroad  Signal  Co.,  12 
Dick.  79. 

Complainant,  having  put  defendants  in 
possession  of  property  as  heirs  under  a 
power  of  attorney  to  recover  an  estate  for 
them  as  heirs,  is  entitled  to  a  lien  thereon 
for  his  compensation,  though  strict  proof  of 
their  heirship  may  not  have  been  made,  and 
the  strength  of  their  title  rests  on  the  fact 
that  no  one  else  can  find  a  better  one. — 
Adams  vs.  Schmitt,  2  Rob.  169. 
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Equitable. 


A  contract  to  establish  the  title  of  a  mar- 
ried woman  to  real  estate  for  a  reasonable 
compensation,  to  secure  which  an  assign- 
ment of  an  interest  in  the  recovery  is  pro- 
vided, though  not  executed  by  her  husband, 
and  not  executed  by  her  separate  and  apart 
from  him,  has  the  effect,  in  connection  with 
the  establishment  of  the  title  to  invest  the 
beneficiary  with  an  equity,  by  reason  of 
which  equity  will  create  a  lien  in  his  favor. 
—Ibid. 

4.  Of  Partner  on  Book  Accounts  Due. 

Where  a  partner  continuing  a  shoe  busi- 
ness gave  a  chattel  mortgage  to  his  late  part- 
ner on  the  book  accounts  due  to  the  dissolved 
firm,  it  imposed  a  lien  on  them,  but  not 
on  the  money  collected  on  such  accounts 
by  a  company  which  purchased  the  busi- 
ness from  the  mortgagor,  the  money  being 
mixed  with  other  money  and  used  in  the 
regular  course  of  the  company's  business. 
—Nugent  vs.  McNeil  Shoe  Co.,  17  Dick.  583. 

5.  Of  Preferred  and  General  Creditors. 

Upon  distribution  of  the  assets  of  an  in- 
solvent corporation,  the  right  of  a  preferred 
creditor  to  full  payment  outranks  the  right 
of  a  general  creditor  to  partial  payment. — ■ 
Lyle  vs.  Staten  Island  Terra  Cotta  Lumber 
Co.,  17  Dick.  797. 

In  computing  the  dividend  due  to  gen- 
eral creditors,  the  claims  of  preferred  cred- 
itors, are  to  be  excluded  from  the  calcula- 
tion.— Ibid. 

6.  For  Labor  and  Material. 

A  building  contract  required  the  con- 
tractor to  furnish  formal  releases  from  mate- 
rialmen and  laborers,  up  to  the  time  of  the 
several  payments,  who  might  have  a  lien 
thereon,  winch  was  pursuant  to  Pamph.  L., 
1892,  ch.  223,  which  had  been  repealed 
before  the  contract  was  entered  into.  The 
contractor,  objecting  to  the  procuring  of 
releases  at  each  payment,  agreed  with  the 
owners  to  have  the  payments  deposited  in 
the  name  of  one  of  the  owners,  and  that  then 
the  amount  be  apportioned  among  the 
materialmen  and  laborers  according  to  their 
respective  claims,  and  if  anything  was  left 
to  be  paid  directly  to  the  contractor.  This 
plan  was  followed  up  until  the  last  pay- 
ment, when  the  claims  of  the  laborers  and 
materialmen  exceeded  the  amount  payable; 
but  it  was  known  at  the  time  that  the  con- 
tractor had  a  claim  for  extra  work  not  yet 
finished,  and  it  was  supposed  that  the  bal- 
ance due  the  former  could  be  paid  from 
such  fund.  Before  the  order  to  pay  for  the 
extra  work  was  drawn  the  contractor  be- 
came indebted  to  defendant  for  materials, 
only  a  part  of  which  were  furnished  for  said 
building.  Defendant  sued  out  an  attach- 
ment against  the  contractor  and  attached 
the  money  for  the  extra  work,  which  had 
been   deposited   in   the  hands   of  the  said 


owner.  HELD,  that  the  arrangement  in 
regard  to  making  the  payments  to  the 
owner  was  binding  on  the  contractor,  and 
hence  also  on  defendant,  so  as  to  impress 
such  payments  with  a  trust  in  favor  of  the 
laborers  and  materialmen  as  against  the 
creditors  at  large  of  the  contractor,  not- 
withstanding there  was  no  statute  at  the 
time  of  the  execution  of  the  agreement 
giving  the  laborers  and  materialmen  a  lien 
on  the  premises. — Commissioners,  &c.  vs. 
Stair,  12  Dick.  433. 

The  failure  of  the  laborers  and  material- 
men to  give  the  notice  required  by  statute 
to  fix  a  lien  on  the  money  due  the  contrac- 
tor, prior  to  the  issuance  of  the  defendant's 
attachment,  does  not  deprive  them  of  their 
rights,  since  they  were  justified  in  relying 
on  the  former  arrangement,  and  since  the 
nature  of  the  trust  was  such  as  to  dispense 
with  notice  or  other  legal  action  on  their 
part  under  the  Lien  law. — -Ibid. 

Preferred  claims  for  labor  are  to  be  paid 
in  full  unless  it  be  necessary  to  encroach 
upon  them  to  meet  the  expenses  of  the  re- 
ceivership.— Lyle  vs.  Staten  Island  Terra 
Cotta  Lumber  Co.,  17  Dick.  797. 

7.  For  Taxes  in  Condemnation  Fund. 

A  railroad  company  acquiring  land  by 
condemnation,  and  paying  the  award  of 
the  commissioners  into  court,  is  entitled  to 
have  all  liens  on  the  land,  including  liens 
for  taxes,  paid  out  of  such  fund,  though  the 
lienors  are  not  parties  to  the  proceedings. 
—In  re  Sleeper,  17  Dick.  67. 

8.  Creditors  of  Husband  Against  Wife's 

Property. 

Personal  property  bought  by  a  wife  with 
the  proceeds  of  real  property  which,  as  to 
creditors,  belonged  to  her  husband,  may  be 
subjected  to  the  lien  to  which  the  proceeds 
of  the  real  property  would  have  been  sub- 
ject.— Mertens  vs.  Schlemme,  2  Rob.  544. 

9.  Of  Assignee  on  Earnings  of  Assignor. 

On  an  equitable  assignment  of  money  to 
be  earned  in  the  future  by  the  assignor, 
the  assignee  acquires  no  lien  on  the  money 
unless  the  assignor  has  earned  it. — Cogan 
vs.  Conover  Manufacturing  Co.,  3  Rob.  358. 
See  Id.  809  and  816. 


LIFE    INSURANCE. 

See  Insurance. 


LIGHTING. 

See    Electric    Light    Companies;    Gas 
Companies. 
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Lis  Pendens.     Long  Branch  Commi    ion 


LIGHT  AND  AIR. 

See  Easements  and  Servitude;  Licenses. 


LIMITATION  OF  ACTIONS. 

See  Statute  of  Limitations. 


LIQUORS. 

See  Criminal  Law  and  Procedure;   In= 
toxicating  Liquors. 


LIS  PENDENS. 

A  lis  pendens  merely  disclosing  an  inter- 
est held  by  complainants  will  not  give  a 
purchaser  constructive  notice  of  an  interest 
of  another  disclosed  by  complainants'  bill, 
which  is  referred  to  by  the  lis  pendens. — 
Geishaker  vs.  Pancoast,  12  Dick.  60.  See 
13  Id.  537. 

The  act  requiring  written  notice  of  the 

pendency  of  suit  to  be  filed  in  order  to  > 

statute  constructive  notice  (Gen.  Stat.,  p. 
102,  pi.  ltil  >,  applies  only  to  bona-fide  pur- 
chasers and  mortgagees. — Dunning  vs. 
Crane,  16  Dick.  634. 

Creditors  under  an  attachment,  who  ac- 
quire their  rights  pendente  lite,  are  charge- 
able with  notice,  although  lis  pendens  was 
not  filed.— Ibid. 

A  lis  pendens  filed  in  a  purely  personal 
action  at  law  gives  no  notice  of  a  claim 
against  property. — Bayley  vs.  Bayley,  21 
Dick.  84. 

Even  as  against  purchasers  pendente  lite, 
claiming  under  the  parties  to  a  suit,  knowl- 
edge of  the  suit  is  notice  only  when  the  suit 
is  prosecuted  with  reasonable  diligence. — 
Boice  vs.  Conover,  3  Rob.  580. 


LOCALITY  OF  OFFENCE. 

See    Criminal    Law    and    Procedure; 
Pleading  and  Practice;  Venue. 


LONG  BRANCH  COMMISSION. 

In  A.  D.  1899,  the  Long  Branch  Commis- 
sion had  no  power  by  virtue  either  of  its 


in  .ill  i.i    Pamph.  L.,  1875,  p.  477)  or  of  any 

general    statute    to    grant    by    resolution    an 
exclusive  franchise  for  twenty  years  for  the 
collection  and  cremation  of  garbag 
over  vs.  Long  Branch  Commission,  36  Vr. 
167. 

The  territorial  limits  of  the  municipality 
known  as  the  "  Long  Branch  Police-,  Sanitary 
and  Improvement  Commission," 
scribed  in  the  supplement  of  Mai. 
187]  i  Pamph.  I...  p.  90),  wherein  the  bound- 
aries in  part  described  as  running  "to  the 
said  New  Jersey  Southern  Railroad,  thence 
easterly  along  aj  i  railn  >ad  to  tin-  begin- 
ning," do  n.it   include  any  portion  of  the 

right    of   way   or   premisi       oi    said    railroad. 

The  territory  included  iii  -ueh  municipality 
is  limited  to  the  lino  of  the  right  of  way 

or    premises   "f   tie-    railroad,    and    di 

extend  into  or  across  the  same  nor  include 
any  portion  thereof. — New  Jersey  Southern 

Railroad  Co.  VS.  Chandler.  36  Vr.'l73. 

The  particular  description  contained  in 
the  supplement  as  having  been  added  to 
the  territorial  limits  of  the  municipality  as 
then  existing,  the  monuments  and  places 
of  location  being  distinguishable,  must  pre- 
vail in  determining  the  extent  of  such  ter- 
ritorial limits  over  any  mere  acts  of  user 
or  attempted  jurisdiction  by  the  municipal 
authorities.  The  statute  must  govern  in 
this  matter  if  the  location  of  the  description 
therein  can  be  ascertained  and  determined. 
—Ibid. 

Where  the  right  of  way  of  the  railroad 
is  not  within  tin-  limits  of  the  municipality 
having  by  the  statute  exclusive  power  and 
control  over  streets  and  roads,  the  jurisdic- 
tion to  lay  out  a  public  highway  over  such 
right  of  way  i<  vested  in  the  court  of  com- 
mon pleas,  and  tie-  surveyors  of  the  high- 
wavs  under  the  appointment  by  such  court. 
—Ibid. 

A  return  of  the  surveyors  of  the  highways 
laying  out  a  public  road  duly  made  in  the 
form  prescribed  by  the  statute  and  under 
proceedings  in  accordance  therewith,  and 
in  the  absence  of  any  caveat  against  such 
return  being  duly  recorded  by  the  county 
clerk  and  certified  by  him  as  a  part  of  the 
records  of  the  court  in  the  matter,  in  a 
return  to  a  writ  of  certiorari  to  review  such 
return,  and  the  proceedings  of  the  survey- 
ors, will  be  presumed  by  the  court  to  have 
been  recorded  by  such  clerk  by  order  from 
the  court,  and  if  the  return  be  attacked  for 
its  validity,  the  burden  will  rest  upon  the 
prosecutor  to  show  that  such  return  of  the 
surveyors  was  not  duly  recorded,  or  not 
recorded  by  order  from  the  court.  Quaere. 
Whether  any  invalidity  can  be  charged 
against  such  a  return  of  the  surveyors,  even 
though  it  be  recorded  without  any  order 
from  the  court,  if  it  be  so  recorded  in  the 
absence  of  a  caveat,  and  after  the  time 
limited  for  filing  such  caveat  has  expired. 
—Ibid. 


LOST  INSTRUMENTS.— LUNATICS.   I,  II. 


Subject  to  Order  of  Discovery. — Maintenance  of. 


The  power  to  lay  out  and  open  streets, 
roads,  highways  or  alleys  in  Long  Branch 
is  exclusively  in  the  Lung  Branch  Commis- 
sion under  its  charter. — Salsbury  vs.  Gaskin, 
;;7  Vr.  ill. 

The  standing  rules  ..I'  the  Long  Branch 
Commission,  adopted  under  authority  of 
the  statutes  by  which  the  commission  is 
organized,  are  obligatory  on  the  commission, 
so  that  its  action  in  disregard  of  them  is 
illegal. — Hicks  vs.  Long  Branch  Commis- 
sion, 40  Vr.  300. 

According  to  the  standing  rules  of  the 
Long  Branch  Commission,  in  every  vote 
relating  to  a  special  appropriation,  the  ayes 
ami  nays  must  be  taken  and  recorded. 
HELD,  that  a  resolution,  directing  the 
execution  of  a  contract  which  would  bind 
the  municipality  to  make  payments  that 
could  be  met  only  by  special  appropriations, 
could  not  be  lawfully  passed  without  taking 
and  recording  the  ayes  and  nays. — Ibid. 


LOST  INSTRUMENTS. 

See  Checks. 


LUNATICS. 

I.  SUBJECT  TO  ORDER    OF  DIS= 
COVERY. 

II.  MAINTENANCE  OF. 

1.  By  State. 

2.  Married  Female. 

III.  ESTATES  OF  LUNATICS. 

1.  Power  of  Legislature  Over. 

2.  Liability  After  Death. 

IV.  INQUISITION. 

1.  Jurors  in. 

2.  Issuance  of  Commission  for. 

3.  Practice  on  Traverse. 

4.  Proceedings  at  Trial. 

5.  Retrial. 

V.  ACTIONS  IN  BEHALF  OF. 

VI.  BURDEN   OF    PROVING   INSAN= 
ITY. 

Cross  Reference.   Guardians. 


I.  SUBJECT  TO  ORDER  OF  DISCOV= 
ERY. 

Discovery  in  aid  of  execution  may  be 
ordered  against  a  judgment  debtor  of  un- 
sound mind. — Wilkinson,  Gaddis  &  Co.  vs. 
Marker!,  36  Vr.  518. 

The  examination  of  witnesses  under  an 
order  for  discovery,  in  aid  of  execution, 
made  against  a  judgment  debtor  of  unsound 
mind,  disclosed  that  his  guardian  had  re- 
ceived from  the  executors  of  a  will  under 
which  he  had  an  interest  a  payment  on 
account  of  his  share  of  the  unsettled  estate. 
No  proof  in  discharge  was  offered  except 
the  general  testimony  of  the  guardian,  with- 
out details  or  vouchers,  that  Ms  disburse- 
ments aggregated  a  sum  that  would  exceed 
the  ward's  interest  in  the  whole  estate. 
HELD,  that  a  proper  case  was  made  for  the 
appointment  of  a  receiver  who  could  have 
a  standing  to  be  heard  on  the  accountings. 
—Ibid. 


II.  MAINTENANCE  OF. 

1.  By  State. 

The  legislature  of  1901  made  the  following 
appropriation  for  the  Gloucester  county 
lunatic  asylum:  "  For  the  support  of  count  v 
patients  in  the  Gloucester  county  lunatic 
asylum  from  the  first  day  of  July,  eighteen 
hundred  and  seventy  three  to  the  first  day 
of  July,  eighteen  hundred  and  ninety, 
$7,140;  provided,  that  the  commitments 
were  made  in  accordance  with  the  (hen 
existing  laws."  HELD,  that  in  order  to 
justify  the  payment  of  this  appropriation 
out  of  the  state  treasury,  the  burden  is  upon 
the  county  of  Gloucester  to  show  that  pa- 
tients were  confined  in  its  asylum,  during 
the  period  named,  in  sufficient  numbers, 
and  for  a  sufficiently  long  time,  to  entitle 
the  county  to  this  sum,  at  the  rate  of  pay- 
ment for  such  patients  fixed  by  law;  and 
that  the  commitments  of  such  patients  were 
severally  made  in  accordance  with  the  then 
existing  laws. — Freeholders  of  Gloucester  vs. 
Heppenheimer,  38  Vr.  164. 


2.  Married  Female. 

An  insane  female,  who  is  married,  may 
be  held  personally  liable  for  her  maintenance 
in  any  countyasylum  under  the  supplement 
approved  May  9th,  1894,  to  the  act  entitled 
"An  act  to  provide  additional  accommoda- 
tions for  the  insane  of  this  state."  The 
fact  that  the  husband  might  be  liable  for  her 
support  does  not  affect  the  statutory  lia- 
bility.— Freeholders  of  Camden  vs.  Ilitson, 
39  Vr.  666. 


LUNATICS,  III,  IV. 


Estate    of  Lunal  ics.   -Inquisition. 


III.   ESTATES  OF  LUNATICS. 
I .  Power  of  Legislature  Over. 

It  is  within  the  power  of  the  legislature 
to  provide  remedies  against  the  estates  of 
insane  persons  while  they  arc  living  or  after 
their  death. — Freeholders  of  Camden  vs. 
Ititson,  39  Vr.  666. 

2.  Liability  After  Death. 

For  a  claim  for  which  the  insan 
could  be  held  in  her  lifetime,  her  estate  may 

be    held    after    her    death        freeholders    of 
Camden  vs.  Ititson,  39  Vr.  666. 

The  words  "every  insane  person  sup- 
ported in  any  county  insane  asylum  shall 
be  personally  liable  for  his  maintenance 
therein,"  as  used  in  the  supplement  of  May 
9th,  1894,  will  be  construed  as  if  the  words 
were,  "every  insane  person  'maintained'  in 
any  county  asylum  shall  be  personally  lia- 
ble for  his  maintenance  t  herein." — Ibid. 

Services  such  as  are  particularly  de- 
scribed in  this  opinion,  rendered  in  caring 
fur,  nursing  and  ministering  to  the  health 
and  comfort  of  a  lunatic,  belong  to  the  class 
of  "necessaries"  which  are  recoverable 
against  the  lunatic,  and,  after  her  death 
against  her  estate.  Waldron  vs.  Davis,  41 
Vr.  788. 

Where  a  person,  boarding  with  and  in 
the  care  of  another  under  an  express  agree- 
ment fixing  the  monthly  rate  of  pay  I 
for,  becomes  insane,  the  element  of  mutual- 
ity requisite  to  continue  in  force  the  old, 
as  well  as  to  give  vitality  to  a  new  agree- 
ment, ipso  facto,  ceases  to  exist,  but  the 
law  will  imply  a  liability  on  the  part  of  the 
lunatic  to  pay,  upon  quantum  meruit,  for 
the  reasonable  value  of  her  subsequent 
board  and  care,  as  well  as  for  additional 
services  performed  for  her  benefit  and  ne- 
cessitated by  such  change. — Ibid. 

When  the  original  relationship  between 
such  parties  was  that  of  debtor  and  creditor, 
recognized  before  insanity  supervened  by 
the  payment  and  receipt  of  money  on  ac- 
count of  such  indebtedness,  the  law  will 
not  presume  that  the  additional  services 
afterwards  rendered  to  the  lunatic  were 
intended  as  a  gratuity. — Ibid. 


IV.  INQUISITION. 

1.  Jurors  in. 

A  finding  of  lunacy  will  be  set  aside  where 
it  appears  that  the  commissioners  remained 
in  the  jury  room  with  the  jurors  while  they 
were  deliberating  as  to  their  finding,  in  the 
absence  of  the  alleged  lunatic  or  his  coun- 
sel, especially  where,  under  such  circum- 
stances, they  gave  directions  to  the  jury  and 


informed  them  of  the  issue. — In  re  Kennedy, 
10  Dick.  636. 

The  consent,  of  an  alleged  lunatic's  coun- 
sel that  the  commissioners  might  be  present 
with  the  jury  while  deliberating  on  their 
finding  is  nol  a  consent  to  their  giving 
directions  in  the  nature  of  a  charge  in  his 
absence. — Ibid. 

The  provisions  of  the  "Act  concerning 
idiots,  lunatics,  habitual  drunkards  and  per- 
sons alleged  to  be  lunatics  by  reason  of  their 
minds  being  so  unsound  as  to  render  them 
incapable  of  controlling  themselves  and 
their  property,"  approved  Much  23d,  1897 
(Gen.  Stat.,  p.  1709),  do  not  require  the 
commissioners  in  an  inquisition  of  lunacy 
to  issue  their  precept  to  the  sheriff  com- 
manding him  to  return  a  jury  of  only  t 
persons,  nor  do  they  require  the  sheriff  to 
return  only  twelve  persons  to  make  such 
inquiry. — In  re  Comfort,  18  Dick.  377. 

Constables  of  the  county  arc  not  im- 
pr<  i]  ler  persons  to  be  selected  and  summoned 
to  serve  on  such  a  jury,  and  an  inquisition 
is  not  irregular  because  taken  before  a  jury 
composed  in  part  of  such  officers. — Ibid. 

2.  Issuance  of  Commission  for. 

The  issuance  of  a  commission  of  lunacy 
is  a  matt ei-  of  judicial  discretion. — In  re 
Clifford,  1.'  Dick.  14. 

Such  a  commission  will  not  be  issued  in 
behalf  of  a  man  alleged  to  be  a  lunatic,  who 
has  no  estate  and  who  is  incarcerated  in  a 
well  appointed  prison  under  conviction  of 
murder  in  the  first  degree,  punishable  with 
death. — Ibid. 

3.  Practice  on  Traverse. 

The  testimony  taken  pursuant  to  a  com- 
mission in  lunacy  was  contradictory.  There 
was  evidence  which,  if  credited,  justified 
the  conclusion  that  lunacy  existed.  Yet, 
upon  the  whole  proof,  there  was  a  reason- 
able doubt  of  the  correctness  of  this  con- 
clusion. The  jury  had  the  advantage  of  a 
personal  examination  of  the  alleged  luna- 
tic. The  inquisition  found  that  lunacy  ex- 
isted.    HELD  — 

(1)  That  an  application  to  set  aside  the 
inquisition  on  the  ground  that  it  was 
against  the  weight  of  the  evidence  was 
properly  denied; 

(2)  That  the  alleged  lunatic  was  entitled 
to  a  traverse  of  the  inquisition  if  he  intelli- 
gently desired  to  have  it ; 

(3)  That  it  was  for  the  chancellor  to  de- 
termine, by  a  private  examination  of  the 
alleged  lunatic,  conducted  either  by  himself 
or  by  a  master  as  his  deputy,  whether  he 
had  such  intelligent  desires; 

(4)  That  it  was  for  the  chancellor  to  initi- 
ate this  inquiry;  that  the  refusal  of  counsel 
for  the  alleged  lunatic  to  apply  for  the 
appointment  of  a  master  was  not  a  waiver 
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of  his  client's  right  to  a  traverse,  and  that 
an  order  treating  such  refusal  as  a  waiver 
was  erroneous. — Davenport's  Case,  IS  Dick. 
342. 

In  this  case,  the  evidence  before  the  com- 
missioners and  jury  was  contradictory  and 
conflicting.  There  was  no  such  prepond- 
erance against  the  return  as  would  justify 
its  being  set  aside.  But  as  there  was  there- 
by raised  a  reasonable  doubt  of  the  pro- 
priety of  the  result,  a  traverse  should  be 
allowed  if  the  alleged  lunatic  intelligently 
desires  it. — In  re  Comfort,  IS  Dick.  377. 

When,  upon  an  application  for  leave  to 
traverse  an  inquisition  of  lunacy,  an  issue 
is  directed  to  be  tried  at  law,  a  motion  for 
a  new  trial  of  the  issue  is  to  be  made  before 
the  chancellor,  and  not  in  the  supreme 
court. — Comfort's  case,  21  Dick.  6. 

4.  Proceedings  at  Trial. 

The  neglect  of  the  commissioners  to 
charge  certain  pertinent  requests  made  on 
behalf  of  the  alleged  lunatics,  will  not  nec- 
essarily lead  to  the  quashing  of  the  inqui- 
sition, when  it  appears  that  the  commis- 
sioners did  charge  the  jury,  but  their  charge 
is  not  laid  before  the  court,  and  it  is  not 
made  to  appear  that  they  did  not  properly, 
instruct  the  jury  in  the  matters  which  were 
the  subject  of  the  requests,  the  inquisition 
should  not  be  quashed. — In  re  Comfort,  18 
Dick.  377. 

5.  Retrial. 

Upon  the  trial  of  an  issue  directed  to  try 
whether  E.  A.  C.  was  and  is  of  unsound 
mind,  so  that  she  is  not  capable  of  the  gov- 
ernment of  herself,  her  lands,  &c,  the  evi- 
dence was  restricted  by  a  stipulation  of 
counsel  to  the  period  covered  by  the  in- 
quisition. HELD,  that  there  should  be  a 
retrial. — Comfort's  Case,  21  Dick.  (i. 


V.  ACTIONS  IN  BEHALF  OF. 

A  suit  in  the  court  of  chancery  may,  by 
the  special  order  of  the  court,  under  circum- 
stances properly  brought  to   its  attention, 


be  maintained  in  favor  of  a  lunatic  by 
his  or  her  next  friend,  where  the  lunatic  has 
not  been  so  found  upon  inquisition  and  a 
guardian  been  appointed. — Collins  vs.  Top- 
pin,  18  Dick.  381. 

If  a  bill  be  filed  in  the  court  of  chancery 
in  behalf  of  a  lunatic  by  a  next  friend, 
without  leave  of  the  court,  the  proper  mode 
open  to  the  defendant  to  take  advantage 
of  such  want  of  leave  is  by  motion  to  take  the 
bill  from  the  files,  and,  under  a  like  motion, 
the  propriety  of  the  original  order  for  leave 
to  file  the  bill  may  be  drawn  in  question. — 
Ibid. 

The  cases  of  Norcom  vs.  Rogers,  1  C.  E. 
Gr.  484,  and  Dorsheimer  vs.  Roorback.  3 
C.  E.  Gr.  438,  reviewed,  and  some  of  the 
dicta  there  found  disapproved,  Palmer  vs. 
Sinnickson,  14  Dick.  eh.  rep.  530,  distin- 
guished.— Ibid. 

A  bill  may  be  filed  by  a  next  friend  on 
behalf  of  a  lunatic  not  so  found  on  an  in- 
quisition, upon  an  order  of  the  chancellor 
made  upon  affidavits  showing  the  com- 
plainant's incompetency. — Kroehl  vs.  Tay- 
lor, 3  Rob.  525. 

Upon  such  a  bill  filed  under'anjorder  of 
the  chancellor,  a  motion  was  made  to  strike 
the  bill  from  the  files,  supported  by  proof 
of  complainant's  incompetency,  and  of  her 
desire  that  the  disposition  of  property  at- 
tacked by  the  bill  should  stand.  HELD, 
that  upon  such  conflicting  affidavits,  the 
chancellor  would  either  examine  the  com- 
plainant as  to  her  intelligent  desire  to  with- 
draw the  bill,  or  would  select  a  judicious 
master  to  make  such  examination. — Ibid. 


VI.  BURDEN  OF  PROVING  INSANITY. 

The  question  of  the  insanity  of  one  ac- 
cused or  convicted  of  crime,  and  who  falls 
into  insanity  after  indictment  or  conviction, 
may  be  decided  by  the  court  or  by  a  jury 
within  the  discretion  of  the  court.  The 
burden  of  proof  of  insanity  is  on  the  de- 
fendant.—In  re  Clifford  22  N.  J.  L.  J.  176. 


M 


MAINTENANCE. 

See  Alimony;  Custody  of  Children;  Di= 
vorce;  Guardians;  Husband  and 
Wife;  Infants;  Lunatics. 
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Elements  and  Requisites  of  Proof. 


II.  WHEN  RIGHT  ARISES. 

III.  ADVICE    OF  COUNSEL  AS  DE- 
FENCE. 

IV.  AT  COMMON  LAW. 
V.  DAMAGES. 

Cross  Reference.    False  Imprisonment. 


I.  ELEMENTS  AND  REQUISITES  OF 
PROOF. 

The  plaintiffs  purchased  tickets  for  pas- 
gage  on  defendant's  railway  from  New 
Brunswick  to  Perth  Amboy  via  Rahway, 
the  connecting  point  for  Perth  Amboj  by  a 
branch  road.  It  was  Sunday  evening  and 
the  tickets  were  bought  after  the  agent   had 

informed  plaintiffs  that  the  last  tram  left 
for  Perth  Amboy  at  nine  o'clock  and  thirty 

six  minutes,  that  being  the  last  train  for  the 
day  g"ing  in  that  direction.  Upon  their 
entering  the  train  the  conductor  punched 
their  tickets  and  informed  plaintiffs  thai 
the  train  did  not  stop  at  Rahway,  bu1  did 
stop  at  Metuchen,  an  intermediate  station; 
that  he  thought  they  could  make  their  train 
at  Elizabeth,  which  was  the  next  station 
beyond  Uahwav.  and  the  extra  fare  would 
be  sixteen  cents.  This  they  refused  to  pay, 
and  the  conductor  thereupon  informed  them 
that  he  would  put  them  off  if  they  did  not 
pay  This  was  before  reaching  Metuchen. 
They  did  not  alight  at  the  latter  station  but 
pursued  their  journey  to  Elizabeth  without 
the  payment  of  the  additional  fare,  although 
the  same  was  repeatedly  demanded,  with 
threat-  to  remove  them  from  the  train  or 
arrest  them  in  case  of  non-compliance.  The 
plaintiffs  knew  that  Rahway  was  the  con- 
necting point,  for  their  destination  and  had 
traveled  that  route  several  times  before. 

When  the  train  arrived  at  Elizabeth  the 
conductor  again  demanded  the  extra  fare, 
and  payment  being  again  refused,  heordered 
the  arrest  of  plaintiffs  by  police  officers, 
under  sections  18andl9  of  "An  act  respect- 
ing railroads  and  canals."  (Gen.  Stat.,  p. 
2670).  The  plaintiffs  were  locked  up  for  the 
night,  and  at  the  hearing  the  next  morning 
before  a  magistrate  were  discharged,  and 
thereupon  they  sued  the  defendant  corn- 
pan',  f  a  lam  igiS  for  malioicuo  pro:;:uti  n 
Upon  the  trial,  at  the  close  of  the  plaintiffs' 
case,  a  non-suit  was  granted  by  the  trial 
judge  To  this  ruling  exception  was  taken 
and  the  same  was  brought  up  for  review  by 
writ  of  error.     HELD, — 

1.  That  as  the  declaration  was  in  form 
one  for  malicious  prosecution  and  did  not 
contain  a  count  for  false  imprisonment,  the 
proofs  must  show  that  the  arrest  was  made 
maliciously  and  without  probable  cause, 
and    the    evidence   failing   to    disclose    the 


latter   element    of    proof,    the    non-suit    was 
right. 
2.  That  regarding  the  action  as  one  for 

false  imprisonment,  as  it  was  treated  by  the 
t  rial  judge  and  by  coutl-el  on  the  argument. 

still  the  non-suit  must  be  sustained,  because 

it  was  the  duty  of  the-  plaintiffs,  under  the 
law,  to  have  either  left  the  train  at  Metu- 
chen, and  then  looked  to  the  company  for 

damages  for  the  alleged  misdirection,  or  to 

have  paid  the  additional  fare  from  Rahway 
to  I  lizabeth  ;  and  having  failed  to  do  .  it  her, 
i  h,  j  bi  came  liable  to  arrest  by  the  con- 
ductor, under  said  Btatute,  for  the  offence 

of  knowingly  and  willfully  proceeding  in  a 

carriage  of  a   railroad  company  beyond  the 

distance  to  which  the  fan-  had  been  paid, 
without    previously   paying  the  additional 

line  foi  the  additional  distance,  and  with 
intent  to  avoid  the  payment  thereof. — 
Strieker  vs.  Pennsylvania  Railroad  Co.,  31 
\  r.  230. 

To  support  an  action  for  malicious  prose- 
cution th.-  plaintiff'  must  show  by  a  pre- 
ponderance of  evidence — firsi  that  the  prose- 
cution i-  ended,  and  that  he  i-  duly  dis- 
charged; second  that  the  defendant  insti- 
tuted the  proceedings  against  him  without 
reasonable  or  probable  cause;  third,  that 
the  defendant  was  actuated  by  a  malicious 
motive  in  making  the  charge. — Magowan  vs. 
Rickey,  35  Vr.  402. 

The  mere  fact  that  the  complaint  was 
rejected  by  the  grand  jury,  is  not  sufficient 
to  show  a  want  of  probable  cause. — Ibid. 

If  probable  cause  is  shown,  it  i>  immate- 
rial whether  or  not  there  was  malice. — Ibid. 

When  facts  not  controverted  show  rea- 
sonable and  probable  cause,  a  verdict  should 
be  directed  for  defendant. — Ibid. 

The  burden  is  not  on  the  plaintiff  to 
establish  his  innocence  of  the  charge;  his 
innocence  is  presumed  and  is  not  in  issue. 
—Ibid. 

From  the  falsity  of  an  affida-ut  upon 
which  an  arrest  was  procured,  malice  and 
want  of  probable  cause  may  be  inferred. — 
Navarino  vs.  Dudrap,  37  Vr.  620. 

Where  a  person  makes  an  affidavit  a-  to 
facts  which  do  not  constitute  a  crime,  but 
which  a  judicial  officer  holds  to  be  a  crime, 
and  procures  another  thereby  to  be  impris- 
oned, he  is  liable  to  an  action  for  malicious 
prosecution,  if  his  affidavit  is  false,  malice 
and  want  of  probable  cause  being  found. — 
Ibid. 

Upon  a  review  of  the  evidence  returned 
with  the  bills  of  exceptions  herein.  HELD, 
that  there  was  evidence  to  show  want  of 
probable  cause  for  the  charge  of  larceny 
preferred  by  the  defendant  against  the 
plaintiff. — McFadden  vs.  Lane.  42  Vr.  624. 


MALICIOUS   PROSECUTION1,  II.  Ill,  IV,   V.—  MANDAMUS.  ( 

When  Right  Arises. — Advice  of  Counsel  as  Defence. — At  Common  Law. — Damages. 


The  question  whether  in  an  action  for 
malicious  prosecution,  the  facts  being  in 
dispute,  the  existence  of  probable  cause,  is 
for  the  decision  of  the  court  or  the  jury,  is 
not  passed  upon,  the  question  not  having 
been  raised  in  the  trial  court. — Ibid. 

Malice  in  the  law  is  the  intentional  doing 
of  a  wrongful  act,  without  just  cause  or 
excuse.  A  sworn  accusation  of  larceny, 
made  as  the  basis  "f  a  criminal  prosecution, 
is  justified  if  the  party  accused  be  found 
guilty.  It  is  excused  if  probable  cause  ex- 
ist for  the  accusation  although  acquittal 
follow.  In  the  absence  of  either  guilt  or 
probable  cause  to  charge  guilt,  such  an 
accusation  is  wrongful,  and  if  intentionally 
made  it  may  be  reasonably  found  to  be 
malicious. — Ibid. 

On  a  motion  for  a  non-suit  on  the  ground 
that  plaintiff  had  failed  to  prove  want  of 
reasonable  and  probable  cause,  and  malice. 
HELD,  that  the  testimony  of  the  plaintiff 
denying  the  charge  of  the  crime  is  not  prima 
facie  proof  sufficient  to  shift  the  burden  to 
the  shoulders  of  his  adversary. — Rush  vs. 
Weber,  26  X.  .1.  L.  J.  211. 


II.  WHEN  RIGHT  ARISES. 

When  a  committing  magistrate,  upon  ex- 
amination, discharges  from  custody  an 
accused  person  who  has  been  brought  be- 
fore him  by  virtue  of  an  arrest  on  a  warrant 
issued  upon  a  complaint  of  a  breach  of  the 
criminal  law,  the  prosecution  commenced 
by  such  complaint  is  terminated  so  that  the 
accused  may  commence  an  action  for  ma- 
licious prosecution  against  the  complain- 
ant.—Rider  vs.  Kite,  32  Vr.  8. 

The  supplement  of  the  Criminal  Proced- 
ure act  of  March  12th,  1S7S  (Gen.  Stat.,  p. 
1144,  sec.  124),  and  the  supplement  to  the 
same  act  of  March  24th,  1892  (Gen.  Stat.. 
p.  1152,  sec.  162),  do  not  continue  the  pros- 
ecution of  such  a  complaint  after  the  dis- 
charge of  the  accused. — Ibid. 


III.   ADVICE    OF  COUNSEL  AS  DE= 
FENCE. 

If  the  defendant  fairly  states  the  facts  in 
his  possession  to  counsel,  and  is  advised 
that  he  has  a  right  to  make  the  complaint, 
an  action  will  not.  lie  up  against  him. — 
Magowan  vs.  Rickey.  •'!.">  Vr.  402. 


IV.  AT  COMMON  LAW. 

By  the  common  law  it  was  the  duty  of 
everyone  against  whose  person  or  property 
a  crime  has  been  committed,  to  prosecute 


the  guilty  one  to  conviction.  He  was  in 
the  discharge  of  his  duty,  often  compelled 
to  employ  counsel,  procure  the  indictment 
to  be  drawn  and  laid  before  the  grand  jury, 
with  the  evidence  in  its  support,  and  if 
found,  to  see  that  it  was  properly  prosecuted 
before  the  jurv  of  trials. — McBlain  vs.  Ed- 
gar, 36  Vr.  634. 

The  duty  of  a  private  person  ceases  when 
he  has  made  his  complaint  and  appeared 
before  the  grand  jury  and  secured  or  failed 
to  secure  an  indictment. — Ibid. 

The  common  law  rule  is  not  observed 
with  us.  The  reason  for  its  adoption  does 
not  obtain  here.  We  have  public  prosecu- 
tors in  every  county.  With  us,  whatever 
be  the  English  usage,  the  true  rule  is  be- 
lieved to  be  that  the  party  may  institute 
the  proceeding  for  damages  as  promptly  as 
he  chooses,  only  he  must  not  bring  on  the 
trial  in  advance  of  his  public  duty. — Ibid. 


V.  DAMAGES. 

A  charge  to  the  jury,  in  an  action  for 
malicious  prosecution,  that  in  case  of  a  ver- 
dict for  the  plaintiff  they  should  give  him 
whatever  they  thought  would  be  fair  com- 
pensation, "and  also  whatever  would  re- 
imburse him  for  any  consequent  expenses 
and  losses,"  is  too  broad,  and  there  being 
no  evidence  as  to  such  expenses  and  losses, 
is  reversible  error. — Gilmore  vs.  Kane,  43 
Vr.  11)7. 


MANDAMUS. 

I.  WHEN    AND     AGAINST     WHOM 
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1 .  Clear  Right,  and  No  Adequate 
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When  and  Against  Whom  Allowed. 


9.  Against  Mayor  to  Compel  Per~ 
formance  of  Statutory  Duty. 

10.  To    Compel    Publication    by 
Public  Official. 

1 1 .  To  Compel   Performance  of 
Ministerial  Duties. 

12.  To    Compel    Reinstatement 
into  Society. 

13.  To   Regulate  Corporate   Af= 
fairs. 

14.  To  Compel  Election. 

15.  To  Compel  Illegal  Act. 

16.  To  Compel  Gas  Company  to 
Furnish  Gas. 

17.  To  Compel  Oyer  and  Term= 
iner  to  Amend  Record. 

18.  To   Compel    Municipality  to 
Perform  Duty. 

19.  To  Compel  Municipal  Officer 
to  Perform  Duty. 

II.  POWER  OF  COURT  IN  ISSUING 
OR  REFUSING. 

III.  PLEADING  AND  PRACTICE. 

1.  Record. 

2.  Parties. 

3.  Costs. 


I.  WHEN  AND  AGAINST  WHOM 
ALLOWED. 

I .  Clear  Right,  and   No  "Adequate 
Remedy. 

In  order  that  a  mandamus  issue,  the 
right  of  the  relator  to  have  the  thing  re- 
quired to  be  done,  must  be  clear,  and  it 
must  be  determined  that  no  other  adequate 
remedy  exists. — Vannatta  vs.  Smith,  32  Vr. 
188. 

Prior  to  the  year  1897  the  clerk  of  the 
supreme  court  received  to  his  own  use  all 
of  the  fees  derived  from  the  furnishings  of 
searches  for  judgments  in  his  office.  In 
that  year  (Pamph.  L.,  1896,  p.  50)  the  clerk 
was  placed  upon  a  salary  in  lieu  of  all  fees 
and  the  gross  income  of  the  office  was  turned 
into  the  state  treasury.  At  this  period 
there  was  and  there  still  is  in  use  in  this 
office  a  system  of  indexing  judgments  called 
the  "patent  or  short  form,"  which  differs 
from  the  older  method  of  appending  a  sep- 
arate index  to  each  book  of  records,  al- 
though this  older  method  is  still  kept  up. 
The  "patent  indices"  enable  a  search  to  be 
more  quickly  made.     The  cost  of  keeping 


up  both  of  these  forms  of  indices  ha 
1897  been  paid  out  of  the  Mate  treasury. 
In  January,  1900,  a  demand  was  made  upon 
the  clerk  of  the  supreme  court  by  the  at- 
torney of  a  company  lawfully  engaged  in 
the  business  of  guaranteeing  titles  to  real 
estate  for  permission  to  examine  these 
"patent  indices."  Upon  the  refusal  of  the 
clerk  to  permit  the  company  to  make  the 
examination  this  application  was  made  for 
a  mandamus  to  compel  the  clerk  to  permit 
the  examination  of  the  said  indices  by  the 
relator.  HELD,  that  no  clear  legal  right 
of  the  relator  has  been  violated. — Fidelity 
Trust  Co.  vs.  Clerk  of  Supreme  Court,  36 
Vr.  495. 

To  entitle  a  relator  to  a  mandamus  two 
things  must  appear — first,  that  he  has  a 
legal  right  to  have  something  done  by  the 
party  to  whom  he  seel  t  lie  •writ 

directed,  and  which  has  not  been  done; 
second,  that  he  has  no  specific  legal  remedy 
to  which  he  can  resort  to  compel  the  per- 
formance of  this  duty. — Burman  vs.  Sev- 
iii.  .ur,  37  Vr.  122. 

.Mandamus  will  lie  when  the  relators' 
right  is  clear  and  they  are  without  any  other 
adequate  specific  remedy. — Jones  Co.  vs. 
Guttenberg,  37  Vr.  659. 

Inadequacy  and  not  absence  of  all  other 
legal  remedies  and  the  danger  of  the  failure 
oi  justice  without  it.  usually  determines  the 
propriety  of  the  writ  of  mandamus. — Ibid. 

Where  the  legal  obligation  of  a  board  of 
chosen  freeholders  to  put  a  roadway  in  fit 
condition  for  public  travel  is  not  clearly 
shown,  its  enforcement  by  mandamus  will 
be  denied. — Bacon  vs.  Freeholders  of  Cum- 
berland, 40  Vr.  195. 

2.  Against  Municipality  to  Pay  Costs. 

A  mandamus  to  assess  and  levy  a  tax 
to  pay  an  execution  for  costs  recovered 
against  a  municipal  corporation  upon  cer- 
tiorari will  not  be  denied  because  of  an 
offer  by  the  municipal  authorities  to  credit 
the  amount  of  the  execution  upon  taxes  in 
arrear  on  property  of  the  prosecutor  within 
the  municipality. — Improvement  Co.  vs. 
Sea  Isle  City,  32' Vr.  476. 

3.  Refusal  of  Justice  to  Grant  Appeal. 

For  a  refusal  of  the  justice  of  the  peace 
to  grant  the  defendants  in  attachment  an 
appeal  to  the  common  pleas  upon  presenta- 
tion of  a  bond  in  due  form,  the  remedy  is 
by  mandamus  and  not  bv  certiorari. — Breu- 
necke  &  Co.  vs.  Denyse,  33  Vr.  14S. 

4.   Against   Railroad   Company  to 
Perform  Duty. 

The  fact  that  the  located  route  of  the 
railway  is  laid  across  a  bridge  over  a  stream, 
the  construction,  maintenance  and  control 
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of  which  bridge  is  in  the  board  of  chosen 
freeholders,  which  will  not  permit  the  tracks 
to  be  laid  thereon,  unless  upon  proper  and 
reasonable  regulations  for  the  safety  of  the 
bridge  for  the  traveling  public,  furnishes  no 
excuse  why  the  road  should  not  be  operated 
upon  its  route  through  the  streets  of  the 
municipality  lying  upon  either  side  of  such 
bridge.  The  acceptance  of  the  ordinance 
being  apart  .from  the  control  of  such  bridge 
by  the  board  of  chosen  freeholders,  and 
having  no  relation  to  it  or  to  its  use,  and 
there  being  an  agreement  between  the  rail- 
way company  and  the  chosen  freeholders 
in  relation  to  the  use  of  such  bridge,  the 
court  will  not  enter  upon  the  consideration 
of  the  reasons  why  the  company  has  not 
performed  such  agreement,  in  order  to  ex- 
cuse the  company  from  the  performance  of 
its  duty  towards  the  municipality,  in  the 
operation  of  its  road. — Bridgeton  vs.  Trac- 
tion Co.,  33  Vr.  592. 

Mandamus  is  the  proper  remedy  to  com- 
pel such  street  railway  company  to  perform 
the  duty  of  maintaining  and  operating  such 
railway  for  the  benefit  of  the  public.  The 
public  duty  imposed  upon  the  company  is 
always  active,  potential  and  imperative, 
and  must  be  executed  until  lawfully  sur- 
rendered, suspended  or  abandoned  by  the 
legally  expressed  consent  of  the  state,  and 
the  performance  of  this  duty  can  be  lawfully 
enforced  by  mandamus. — Ibid. 

5.  To  Compel  Issuance  of  Diploma. 

A  writ  of  mandamus  should  not  be 
awarded  to  compel  a  training  school,  or- 
ganized under  the  Charitable  Institutions 
act  of  March  9th,  1877,  and  its  supplements 
(Gen.  Stat.,  p.  1686),  to  issue  to  a  pupil  a 
diploma  certifying  that  she  has  completed, 
with  credit,  a  two  years'  course  of  instruc- 
tion and  practice  in  the  institution,  when, 
in  the  judgment  of  the  proper  authorities 
of  the  school  after  fair  investigation,  she 
has  not  with  credit  completed  such  a  course. 
— Niles  vs.  Orange  Training  School,  34  Vr. 
528. 

6.  To   Compel    Body   Without   Legal 
Power  to  Perform  Some  Duty. 

The  doings  of  a  bod\-  which  has  no  legal 
powers  to  exercise  and  no  legal  duties  to 
perform,  can  neither  be  reviewed  by  certio- 
rari nor  controlled  by  mandamus. — Gouldey 
vs.  Atlantic  City,  34  Vr.  538. 

7.  To  Try  Title  to  Office. 

Mandamus  to  admit  to  membership  in  a 
public  body  will  not  be  ordered  if  the  effect 
will  be  to  oust  incumbents  whose  claim  of 
title  is  not  frivolous.  Quo  warranto  is  the 
only  proper  procedure  to  try  title  to  office. 
— Casey  vs.  Chase,  35  Vr.  207. 

Under  statutory  authority  the  township 
committee  of  Woodbridge,  in  the  county  of 


Middlesex,  is  composed  of  three  members, 
each  holding  three  years,  one  member  being 
elected  annually.  Official  notice  to  elect 
one  member  at  the  annual  town  meeting  of 
1899  was  published.  A.  received  five  hun- 
dred and  forty- two  votes,  B.  three  hundred 
and  sixty-one  votes,  and  C,  D.  and  E.  each 
two  or  three  votes.  On  contention  of 
unconstitutionality  of  the  later  statutes,  B., 
C,  D.  and  E.  claimed  membership  in  the 
committee  on  the  ground  that  the  only 
valid  law  on  the  subject  required  a  board 
of  five  members  with  an  annual  term. 
HELD,  that  the  question  would  not  be 
determined  on  mandamus  to  seat  persons 
not  intelligently  chosen  by  the  voters,  and 
that  the  only  way  to  raise  it  would  be  by 
application  for  mandamus  to  the  township 
clerk  to  give  notice  of  the  election  at  the 
next  annual  town  meeting  of  five  members 
of  the  township  committee  for  one  year. — 
Ibid. 

Mandamus  will  not  issue  to  compel  the 
surrender  of  a  public  office  when  the  title 
to  the  office  presents  a  debatable  question 
of  law. — Searing  vs.  Clark,  40  Vr.  609. 

8.  Collateral  and  Irrelevant  Issue. 

Where  the  sole  question  to  be  passed  upon 
in  awarding  a  writ  of  mandamus  is  one  that 
the -relator  is  not  entitled  to  have  decided 
by  the  court,  his  application  for  the  writ 
will  be  denied. — Carpenter  vs.  Atkinson,  36 
Vr.  171. 

9.  Against  Mayor  to  Compel  Perform^ 
ance  of  Statutory  Duty. 

A  mandamus  will  issue  to  the  mayor  of  a 
city  to  require  him  to  perform  a  duty  im- 
posed by  statute,  when  the  relator  is  other- 
wise without  remedy. — Burman  vs.  Sey- 
mour, 37  Vr.  122. 

When  by  statute  it  is  made  a  condition 
precedent  to  the  right  of  the  purchaser  at  a 
tax  sale  under  the  Martin  act  to  reimburse- 
ment for  expenses  incurred  for  an  abstract 
of  title  made  to  ascertain  the  owner  or 
mortgagees,  or  both,  of  the  property  pur- 
chased, that  such  fees  shall  be  approved  by 
the  mayor,  upon  his  neglect  or  refusal  to 
act  thereon  a  mandamus  will  issue  directing 
that  he  proceed  to  the  performance  of  the 
duty  thus  imposed. — Ibid. 

While  the  writ  will  issue  directing  the 
mayor  to  consider  with  view  to  approval, 
which  is  a  statutory  duty,  it  will  not  direct 
the  amount  of  expenses  which  he  shall 
approve  as  necessarily  incurred  in  securing 
such  search,  as  that  is  discretionary  and 
dependent  upon  facts  to  be  established  to 
Ins  satisfaction. — Ibid. 

A  mandamus  will  issue  directing  the 
mayor  of  a  city  to  sign  and  seal  municipal 
bonds  duly  authorized,  where,  under  the 
municipal  ordinance  and  the  city  charter, 
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he  is  charged  with  the  duty  of  signing  and 
sealing  such  bonds,  and  where  no  legal  rea- 
son or  discretionary  right  for  his  refusing 

so  to  do  appears. — Hals'ey  vs.  Nowrey,  12 
Vr.  481. 

10.  To  Compel  Publication  by  Public 

Official. 

When  the  time  has  passed  within  which 
the  publication  of  the  financial  statemenl 
of  the  county  collector  should  have  been 
made,  mandamus  will  no1  be  granted  to 
< ipel    such    publication. — Goodman    vs. 

Freeholders  of  Sussex,  37  Vr.  571. 

11.  To  Compel  Performance  of  Minis= 

terial  Duties. 

The  duty  of  making  such  payment  being 
pureh     ntimst:  ml    m     :  lr:n:  t    r    I'll   f    l.v 

mandamus  will  be  granted  upon  the  failure 
of  the  state  treasurer  to  perform  it. — Wilson 
vs.  Swain,  31  Vr.  115. 

The  power  to  issue  a  writ  of  mandamus 
is  a  discretionary  one  and  will  never  be 
exercised  for  the  purpose  of  compelling 
municipal  officers  to  perform  an  ael  which, 
on  the  hearing  of  the  application  for  the 
writ,  is  conclusively  shown  to  lie  illegal,  not- 
withstanding the  existence  of  a  prior  ad- 
judication affirming  the  validity  of  such  act. 
-  Jones  Co.  vs.  Guttenberg,  ::7  Vr.  58.  See 
1,1   659. 

Mandamus  is  the  proper  remedy  to  en- 
force performance  of  public  boards  of  purely 

ministerial  duties. — Jones  Co.  vs.  Gutten-' 
berg,  37  Vr.  659. 

Mandamus  will  lie  to  c ipel  the  per- 
formance of  purely  ministerial  duties  plainly 
incumbent  upon  an  officer  by  virtue  of  his 
office  and  concerning  which  he  possesses  no 
discretionary  powers. — Warmolts  vs.  Kee- 
gan,  -hi  Vr.  186. 

The  clerk  of  a  board  of  aldermen  who 
refuses  to  comply  with  a  resolution  of  such 
board  to  strike  one  name  from  the  roll  of 
members  and  to  place  another  thereon  will 
be  compelled  by  mandamus  to  perform  the 
duties  ol  his  oltice  in  these  respects. — Ibid. 

The  duty  of  the  common  council  to  n\  ise 
tax  assessment  will  be  enforced  by  man- 
damus.— Cooper  vs.  Cape  May  Point.  i:>  Vr. 
164. 

12.  To  Compel  Reinstatement  into 
Society. 

A  member  of  a  benefit  society  who  has 
been  expelled  from  membership  in  the 
society  by  a  tribunal  not  authorized  by  the 
constitution  and  by-laws  of  the  order,  and 
from  whose  decision  no  appeal  is  provided, 
is  entitled  to  a  writ  of  mandamus  to  rein- 
state her  into  membership. — Jennings  vs. 
•Shepherds  of  Bethlehem.  38  Vr.  126. 


13.  To  Regulate  Corporate  Affairs. 

Before  a  writ  of  mandamus  will  issue  at 
the  relation  of  a  stockholder  to  inspect  the 
books  of  a  trading  company,  it  must  appear 

that  the  application  is  sought  in  good  faith 
and  for  a  specific  purpose.  Such  purpose 
must  appear  by  the  proofs.  -Brunning  vs. 
Hoboken  Printing  and  Publishing  Co.,  38 

Vr.  1111 

Mandamus  will  not  lie  to  compel  redemp- 
tion   of    preferred    stock    of    a    corp 
issued  in  disregard  of  the  provisions,  in  that 

respect,    of   its   organic    law,    even    although 

all  persons  interested  acquiesced  in  the  un- 
authorized issue.  -Smith  vs.  Ferracute  Man- 
ufacturing Co.,  '■'>'■>  Vr.  237. 

14.  To  Compel  Election. 

The  referendum  clause  contained  in  sec- 
tion 18  of  the  act  in  question  i  1'amph.  L., 
1901,    p.    333)     is    substantially    as    follows: 

"That  none  of  the  foregoing  provisions  shall 

take  oiled  in  any  county,  nor  shall  the  com- 
missioners be  appointed  in  any  county, 
until  tin-  acceptance  or  rejection  of  this  act 

shall  have  been  submitted  as  heroin  pro- 
vided to  a  popular  vote;  such  submission 

shall  be  made  at  the  next  election,  whether 

general,  municipal  or  special,  wherein  the 

people  of  the  county  an-  authorized  to  vote 
for  local  officers,  and  il  shall  be  the  duty 
of  the  county  clerk  to  give  public  notice  of 
the  election,  provide  and  distribute  ballots, 
Arc,  and  the  duty  of  the  election  officers  to 
hold  the  election  and  ascertain  and  certify 

the  result;  the  acceptan ir  rejection  of 

this  act  shall  be  determined  by  the  result 
of  such  election;  and  if  there  be  a  majority 
of  ballot-  in  favor  of  this  act.  then  this  act, 
but  not  otherwise,  shall  take  effect  in  such 
county."  Section  19  provides  that  the  act 
shall  take  effect  immediately  as  regards  the 
submission  thereof  to  a  popular  vote. 
HELD  — 

(a)  That  with  respect  to  imposing  a  duty 
upon  the  count}'  clerk  and  election  officers 
to  prepare  for  and  hold  an  election,  the 
effect  of  the  act  is  immediate  and  inipera- 
tive,  and  the  duty  continues  until  it  is  per- 
formed. 

(b)  For  other  purposes  the  ad  does  not 
take  effect  in  any  county  until  the  question 
of  its  acceptance  or  rejection  shall  have 
been  submitted  to  the  people  in  the  manner 
contemplated  by  the  act. 

(c)  It  is 'not  essential  that  the  question 
shall  have  been  submitted  at  the  election 
held  next  after  the  passage  of  the  act.  The 
referendum  clause  is  mandatory  in  the  re- 
quirement that  the  act  shall  be  submitted 
to  the  people  substantially  in  the  method 
prescribed;  it  is  directory  with  r<  - 

tlie  time  of  such  submission. 

id  i  The  neglect  or  failure  of  the  county 
clerk  and  election  officers  to  perform  their 
duties  in  such  manner  as  to  test  the  sense 
of  the  people  at  the  precise  time  contem- 
plated by  the  legislature,   cannot  defeat  the 
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will  of  the  legislature  or  deprive  the  people 
of  the  option- of  acceptance  granted  by  the 
act. 

(e)  In  counties  having  the  necessary  fea- 
tures to  bring  them  within  the  class,  where, 
by  reason  of  the  failure  of  the  public  officials 
to  perform  their  duty,  or  for  other  reasons, 
the  people  have  not  yet  voted  upon  the  ques- 
tion of  accepting  the  act,  it  is  still  in  order 
to  submit  the  question  of  acceptance  or 
rejection  to  the  people,  and  a  mandamus 
would  lie  to  require  the  proper  officials  to 
advertise,  prepare  for  and  conduct  the 
election. — Albright  vs.  Sussex  County  Lake 
and  Park  Commission,  39  Vr.  523.  See  42 
Id.  303. 

15.  To  Compel  Illegal  Act. 

Mandamus  will  not  lie  to  compel  the  do- 
ing of  an  act  which  would  be  a  violation  of 
the  law. — Justice  vs.  Logan  Township.  42 
Vr.  107. 

16.  To  Compel  Gas  Company  to  Furn= 

ish  Gas. 

An  injunction  is  not  a  proper  process  to 
compel  a  gas  company  to  furnish  gas  to  a 
consumer,  unless  it  is  shown  that  a  man- 
damus is  not  an  adequate  remedy. — John- 
son vs.  Atlantic  City,  &c,  Co.,  20  Dick.  129. 

17.  To  Compel  Oyer  and  Terminer  to 

Amend  Record. 

On  an  application  for  a  writ  of  mandamus 
to  compel  a  court  of  oyer  and  terminer  to 

a 1 1 c  l  its  record  by  inserting  therein  that 

an  indictment  was  tried  by  a  struck  jury. 
HELD,  that  the  manner  in  which  the  twelve 
jurors  who  tried  an  indictment  were  selected 
from  the  body  of  the  county  forms  no  part 
of  the  record  of  the  court. — Clifford  vs. 
Hudson  Oyer  ami  Terminer,  32  Vr.  493. 

18.  To   Compel   Municipality   to   Per= 

form  Duty. 

By  virtue  of  a  municipal  ordinance  for 
opening  a  street,  the  relator's  land  was  taken 
and  the  residue  of  his  land  was  assessed 
for  benefits,  and  he  paid  the  assessment  un- 
der tin1  belief  thai  all  rights  necessary  for 
opening  the  entire  street  had  been  acquired, 
by  the  municipality.  Afterwards  he  dis- 
covered  that  all  necessary  rights  had  nut 
been  aecpiired.  HELD,  that,  prima  facie, 
he  was  entitled  to  mandamus  directing  the 
municipality  to  acquire  the  omitted  right. 
— Barnert  vs.  Paterson,  40  Vr.  122. 

19.  To   Compel   Municipal   Officer  to 

Perform  Duty. 

This  court,  in  its  discretion,  will  refuse 
a  mandamus  upon  a  city  officer  to  sign  a 
warrant  fur  money  when  it  appears  from 
the  evidence  that  the  relator  should  estab- 


lish his  right  in  a  proceeding  in  which  the 
city  might  present  a  defence. — -Padavano 
vs.  Fagan,  37  Vr.  167. 


II.  POWER  OF  COURT  IN  ISSUING 
OR  REFUSING. 

Proceedings  in  mandamus  are  largely 
within  the  discretion  and  control  of  the 
court.  The  court  may  decline  to  hear  the 
application  for  a  writ  unless  in  the  alterna- 
tive form,  and  the  power  of  the  court  on  a 
rule  to  show  cause  and  after  the  decision 
to  direct  an  issue  by  proper  pleadings  to 
provide  for  review  by  writ  of  error,  is  un- 
questionable.— Clark 'vs.  Elizabeth,  32  Vr. 
565. 

This  court  may.  in  the  exercise  of  its  dis- 
cretion, refuse  to  interfere  by  mandamus  in 
a  controversy  cognizable  by  the  special 
tribunals  created  by  the  School  law  of  this 
state,  where  an  appeal  to  such  tribunals 
has  not  been  made. — Jefferson  vs.  Board 
of  Education,  35  Vr.  59. 

The  power  to  issue  a  writ  of  mandamus 
is  a  discretionary  one  and  will  never  be 
exercised  for  the  purpose  of  compelling 
municipal  officers  to  perform  an  act,  which, 
on  the  hearing  of  the  application  for  the 
writ,  is  conclusively  shown  to  be  illegal, 
notwithstanding  the  existence  of  a  prior 
adjudication  affirming  the  validity  of  such 
act. — Jones  Co.  vs.  Guttenberg,  37  Vr.  58. 
See  Id.  659. 

Upon  the  trial  of  an  issue  of  fact  at  the 
circuit,  arising  from  the  granting  of  an  al- 
ternative writ  of  mandamus,  it  is  not  within 
the  power  of  the  judge  to  determine  whet  her 
the  lints  admitted  in  the  record  and  proved 
on  the  trial  authorize  the  proceedings  by 
mandamus. — Jones  Co.  vs.  Guttenberg,  37 
Vr.  659. 

This  court,  upon  the  entire  record,  will, 
on  uiii  of  error,  determine  whether  a  pre- 
empt m-v  writ  of  mandamus  should  issue. — 
Ibid. 

This  court,  in  its  discretion,  will  refuse 
a  mandamus  upon  a  city  officer  to  sign  a 
warrant  for  money  when  it  appears  from 
the  evidence  that  the  relator  should  estab- 
lish his  right  in  a  proceeding  in  which  the 
city  might  present  a  defence. — Padavano 
vs.  Fagan,  37  Vr.  167. 


III.  PLEADING  AND  PRACTICE. 
1.  Record. 

On  an  application  for  a  writ  of  mandamus 
to  compel  a  court  of  oyer  and  terminer  to 
amend  its  record  by  inserting  therein  that 
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an  indictment  was  tried  by  a  struck  jury. 
HELD,  that  the  manner  in  which  the  twelve 
jurors  who  tried  an  indictment  were  se- 
lected from  the  body  of  the  county  forms 
no  part  of  the  record  of  the  court. — Clifford 
vs.  Hudson  Oyer  and  Terminer,  32  Vr.  493. 

2.  Parties. 

The  municipality  in  the  streets  of  which 
the  railway  is  located  by  ordinance,  is  a 
proper  relator  in  a  proceeding  by  mandamus 
to  enforce  the  duties  of  the  company  to- 
wards the  public. — Bridgeton  vs.  Traction 
Co.,  33  Vr.  592. 

3.  Costs. 

On  dismissing  a  rule  to  show  cause  why 
a  mandamus  should  not  issue,  no  costs  can 
be  awarded. — Gouldey  vs.  Atlantic  City,  34 
Vr.  538. 


3IAPS. 

See  Evidence. 


MARITIME  LIENS. 

A  contract  for  repairs  to  a  vessel,  made 
at  her  home  port,  is  maritime  in  its  nature, 
and  proceedings  in  rem  for  the  enforcement 
of  a  lien  given  for  its  security  by  a  state 
statute  cannot  be  instituted  before  state 
tribunals. — Hankins  vs.  The  Cox  &  Sons' 
Co.,  34  Vr.  512. 


MARRIAGE. 

Cross  References.  Annulment  of  Mar= 
riage;  Breach  of  Promise;  Custody 
of  Children;  Divorce;i Husband  and 
Wife;  Frauds  and  Perjuries;  Married 
Women. 

In  this  state  a  valid  marriage  can  be 
contracted  per.verba  de  praesenti,  without 
a  ceremony  and  without  a  witness. — Atlan- 
tic City  Railroad  Co.  vs.  Goodin,  33  Vr.  394. 

Quaere.  As  to  non-residents  since  the 
act  of  1897,  (Pamph.  L.,  p.  37S).— Ibid. 

Where  a  man  and  woman  constantly  live 
together,  ostensibly  as  man  and  wife,  claim- 
ing to  be  such,  and  so  demeaning  themselves 
towards  each  other,  and  are  received  into 
society,  and  are  treated  by  their  friends  and 
relations  as  having  and  being  entitled  to 
that  status,  the  law,  in  favor  of  morality 


and  decency,  will  presume  that  they  have 
been  legally  married.  Such  cohabitation 
and  repute  are  said  to  be  matrimonial  in 
distinction  from  that  occasional,  hidden 
and  limited  cohabitation  which  marks  the 
meretricious  relation.  It  is  always  a  ques- 
tion whether  the  cohabitation  proved  ifi  of 
the  character  which  will  raise  the  presump- 
tion and  make  prima  facie  proof  of  marriage. 
At  best,  it  can  do  no  more,  for  the  presump- 
tion may  be  rebutted. — Costill  vs.  Hill,  10 
Dick.  479. 

Where  it  appears  that  the  parties  lived 
together  as  man  and  wife  for  several  years, 
were  known  as  such,  acknowledged  the  re- 
lation by  their  daily  actions  and  by  express 
declaration  to  all  persons  with  whom  they 
came  in  contact;  that  both  were  competent 
to  contract  marriage;  that  the  cohabitation 
was  connubial  from  the  start,  and  that  the 
result  of  it  was  a  child,  yet  living,  the  mar- 
riage contract  will  be  presumed,  though 
there  is  a  denial  of  a  ceremonial  marriage, 
it  appearing  that  both  parties  are  financially 
interested  in  avoiding  the  contract. — Stev- 
ens vs.  Stevens,  11  Dick.  488. 


.MARRIED  WOMEN. 

See  Divorce;  Husband  and  Wife. 


MARSHAL. 

See  Officers. 


MARSHALLENG    ASSETS. 

I.  IN  FORECLOSURE  PROCEED= 
INGS. 

II.  GENERAL  RULE. 


I.  IN  FORECLOSURE  PROCEEDINGS. 

The  purchaser  at  a  foreclosure  sale  under 
a  second  mortgage  received  the  title  which 
the  mortgagor  had  at  the  time  of  the  de- 
livery of  that  mortgage,  and  attendant  upon 
that  title  he  takes  the  right  which  the  sec- 
ond mortgagee  received,  to  have  the  assets 
marshaled  and  he  may  assert  this  equity 
against  the  subsequent  voluntary  and  fraud- 
ulent grantee  of  the  mortgagor. — Whitta- 
ker  vs.  Belvidere  Roller  Mill  Co.,  10  Dick. 
674. 

The  right  of  a  second  mortgagee  to  have 
the  assets  and  securities  marshaled  so  that 
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a  preceding  mortgagee  may  be  required  to 
look  first  to  the  lands  on  which  the  second 
mortgage  is  not  a  lien,  is  absolute  against 
the  mortgagor,  and  against  his  voluntary 
fraudulent  grantee  of  the  lands  on  which 
the  second  mortgage  is  not  a  hen. — Ibid. 

An  owner  of  land  covered  by  a  mortgage 
conveyed  a  portion  by  a  deed  containing 
no  covenants  of  general  warranty,  in  con- 
sideration of  the  grantee's  agreement  to 
build  a  depot  on  the  land  conveyed.  The 
depot  would  be  a  convenience  to  adjoining 
lands,  in  which  the  grantor  and  grantee 
were  both  interested.  HELD,  that  an 
agreement  to  relieve  the  land  conveyed 
from  a  charge  of  a  ratable  portion  of  the 
mortgage  could  not  be  implied  from  said 
consideration. — Jackson  vs.  Condict,  12 
Dick.  522. 

The  doctrine  of  marshalling  portions  of 
lands  in  discharge  of  a  mortgage  in  the 
inverse  order  of  their  alienation  does  not 
apply  where  the  alienations  were  not  made 
by  deeds  of  general  warranty,  and  were 
given  for  a  nominal  consideration,  and  there 
were  no  circumstances  from  which  an  agree- 
ment could  be  implied  that  the  portions 
conveyed  were  to  be  free  from  the  mort- 
gage.— Ibid. 

Where  there  was  a  mortgage  for  $1,200 
on  a  certain  tract  of  land,  and  two  parcels 
of  said  land  were  sold  by  the  mortgagor 
under  conveyance  wherein  each  grantee  as- 
sumed the  payment  of  a  certain  mortgage 
for  $600  on  the  parcels  conveyed,  although 
there  was  no  mortgage  of  $600  on  either  of 
said  parcels,  the  assumption  of  the  grantees 
is  equivalent  to  an  assumption  to  pay  $600 
of  the  mortgage  on  the  whole  tract.— 
Thompson  vs.  Bird,  12  Dick.  175. 

Where  a  purchaser  of  a  part  of  mortgaged 
premises  assumes  the  payment  of  all  or  a 
portion  of  the  mortgage  on  the  whole  of 
such  premises,  the  land  so  purchased  is 
liable  for  the  mortgage  debt,  or  such  por- 
tion of  it  assumed  by  the  purchaser,  before 
the  remaining  portion  of  the  mortgaged 
premises  held  by  the  mortgagor  or  by  sub- 
sequent purchasers  from  the  mortgagor  can 
be  sold  in  satisfaction  of  the  mortgage  debt. 
—Ibid. 

When  a  mortgagor  successively  sells  por- 
tions of  mortgaged  premises  by  general  war- 
ranty deeds,  upon  a  foreclosure  of  the  mort- 
gage any  of  the  mortgaged  premises  still 
owned  by  the  mortgagor  will  be  sold  first, 
and  if  the  mortgage  debt  still  remains  un- 
paid the  parcels  last  sold  of  him  will  be  sold 
next,  and  so  on,  in  the  inverse  order  of  the 
deeds,  until  the  mortgage  debt  is  satisfied. 
—Ibid. 

The  relative  rights  of  several  owners  of 
mortgaged  premises  as  among  themselves, 
in  the  case  stated  explained,  and  their  lia- 
bility to  discharge  the  mortgage  indebted- 


ness out  of  their  respective  parcels  defined. 
—Mills  vs.  Kelley,  17  Dick.  213. 

Premises  sold  under  a  senior  mortgage, 
subject  to  two  years'  taxes,  were  purchased 
by  the  mortgagee  foreclosing,  and  did  not 
bring  enough  to  satisfy  the  mortgage.  A 
receiver  appointed  at  the  instance  of  a 
junior  mortgage  reported  funds  in  hand, 
and  asked  for  discharge.  HELD,  that  the 
taxes  being  a  lien  on  the  land  at  the  time 
it  was  purchased,  the  purchasing  mortgagee 
stood  in  the  same  relation  as  any  stranger, 
and  was  not  entitled  to  have  the  amount 
derived  from  the  receivership  applied  to 
payment  of  taxes. — New  Jersey  Title,  &c, 
Co.  vs.  Cone  &  Co.,  19  Dick.  45. 

After  a  senior  mortgagee  began  foreclos- 
ure proceedings,  a  junior  mortgagee  applied 
for  and  secured  the  appointment  of  a  re- 
ceiver, without  any  order  as  to  the  appli- 
cation of  funds  that  might  be  derived  from 
the  receivership.  The  premises  were  pur- 
chased by  the  senior  mortgagee  for  less  than 
enough  to  satisfy  his  mortgage.  HELD, 
that  he  was  entitled,  as  against  his  junior 
mortgagee,  to  have  funds  derived  from  the 
receivership  applied  to  the  deficiency,  and 
the  junior  mortgagee  was  not  entitled  to 
any  priority  as  to  such  fund  by  securing 
the  appointment. — Ibid. 

Ah  existing  first  mortgage  was  a  lien  on 
two  separate  lots  of  land.  A  second  mort- 
gage was  afterwards  taken  upon  one  of 
those  separate  lots.  HELD,  the  second 
mortgage  acquired  an  equity  to  have  that 
portion  of  the  lots  covered  by  the  first 
mortgage,  on  which  the  second  mortgage 
was  no  lien,  first  applied  to  and  sold  for  the 
payment  of  the  first  mortgage.  Creditors 
of  the  mortgagor,  who  afterwards  obtained 
judgment,  and  those  claiming  under  them, 
took  their  interest  subject  to  this  equity. — 
Haron  vs.  Du  Bois,  19  Dick.  657. 

Mortgagees  of  corporate  property  are  not 
entitled  to  follow  into  the  hands  of  a  re- 
ceiver, appointed  in  insolvency  proceedings 
against  the  corporation,  funds'  received  by 
the  receiver  from  a  railroad  for  damage 
caused  by  fire  to  the  mortgaged  property, 
when  such  funds  were  obtained  through  a 
private  settlement,  not  affecting  the  right 
of  the  mortgagees,  to  recover  against  the 
railroad  for  impairment  of  their  securitv. — 
Nessler vs.  Industrial,  &c,  Co.,  20  Dick.  491. 
See  21  Id.  109. 

Where  the  possession  of  mortgaged  prop- 
erty by  receivers  of  the  mortgagor  has  con- 
tinued with  the  actual  or  implied  consent 
of  the  mortgagees,  and  their  possession  has 
been  a  benefit  to  the  estate,  any  claim  of 
the  mortgagees  to  funds  which  come  into 
the  receivers'  hands  is  equitably  subject  to 
all  proper  expenses  of  the  receivership. — 
Ibid. 

An  application  to  a  court  of  equity  for 
payment  of  debts  incurred  by  a  receiver  in 
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the  custody  and  management  of  the  prop- 
erty is  proper,  and  where  the  debts  have 
been  incurred  without  the  express  order  of 
the  court,  the  claims  will  be  adjusted  on 
an  equitable  basis. — Ibid. 

An  order  of  the  court  to  that  effect,  and 
also  one  for  authority  to  incur indebtednes  9, 
is  necessary  to  entitle  receivers  to  retain 
their  salary  or  compensation  as  a  preferred 
claim  as  against  claimants  who  have,  at  the 
request  of  the  receiver,  advanced  monej  or 
performed  services  for  the  trust:  and  where 
the  fund  in 'hand  is  not  sufficient  to  pay 
all  the  receivers'  debts  and  their  compensa- 
tion distribution  must  be  made  pro  rata. — 
Ibid. 

Where  there  is  a  paramount  mortgage 
upon  land,  pari  of  which  is  conveyed  by  the 
mortgagor,  equity  will  throw  the  burden 
upon  the  la  ml  that  remains  where  the  grantee 
has  paid  full  value  or  where  the  grantor  has 
covenanted  against  encumbrances.  But, 
the  rule'  being  based  upon  intention,  ex- 
pressed or  implied,  it  will  not  obtain,  in 
favor  of  a  purchaser,  at  a  sheriff's  fore- 
closure sale. — Sternberger  vs.  Sussman,  3 
Rob.  199. 


II.  GENERAL  RILE. 

He  who  has  two  funds  for  the  satisfaction 
of  his  claim  shall  not,  by  electing  to  resort 
to  the  singly  charged  fund,  disappoint  him 
who  has  that  fund  only  to  resort  to. — Stern- 
berger vs.  Sussman,  3  Rob.  199. 

This  rule  is  subject  to  this,  among  other 
qualifications,  viz..  that  both  funds  must 
be  within  the  jurisdiction  and  control  of 
the  court,  except  in  the  rare  cases  in  which 
it  is  clear  that  the  creditor  having  the  two 
funds  will  sustain  no  loss,  delay  or  addi- 
tional expense,  if  required  to  resort,  first, 
to  the  fund  without  the  jurisdiction. — Ibid. 


MARTIX  ACT. 

Cross  Reference.  Taxation. 

The  "Martin  act"  is  not  local  and  special, 
but  applies  equally  in  all  cities. — Flock  vs. 
Smith,  36  Vr.  JL'4. 

There  is  no  contractual  relation  between 
the  municipality  and  the  defaulting  tax- 
payer. A  tax  laid  by  authority  of  law 
creates  an  obligation  which  may  be  en- 
forced by  any  legal  means  which  the  legis- 
lature may  in  its  discretion  from  time  to 
time  adopt. — Ibid. 

The  act  does  not  contravene  the  consti- 
tutional   provision   in   regard   to    taxation. 


It  does  not  provide  for  taxation  within  the 
meaning  of  the  organic  law,  but  simply  pro- 
vides additional  machinery  for  the  collec- 
tion of  taxes. — Ibid. 

The  provision  that  taxes  assessed  at  a 
rate  in  excess  of  three  per  cent,  shall  no' 
have  the  benefit  of  the  act  does  not  make 
the  act>  special.  That  provision  di 
exclude  any  city  from  its  operation,  but 
excludes  such  taxes  whenever  and  wherever 

levied  from  the  benefit  of  the  act  for  their 

collection.  Ii  creates  no  distinction  be- 
tween cities  in  that  respect. — Ibid. 

The  fact  that  commissioners  for  the-  ad- 
justment of  taxes  have  been  appointed  for 
a  borough,  under  chapter  193  of  the  lav. - 
of  1898,  does  not  11  |m  nd  the  operation  of 
the  charter  provisions  for  sales  of  property 
in  the  borough  for  taxes.  This  statute  is 
simply  an  additional  and  more  effective 
remedy. — Landis  vs.  Sea  Isle  City,  37  Vr. 
558. 

The  thirteenth  section  of  the  "Martin 
act''  does  not  extend  the  duration  of  tax 
liens  in  those  cities  which  have  accepted 
its  benefits;  it  merely  provides  an  addi- 
tional method  of  enforcing  such  liens. — 
Hamed  vs.  Camden,  37  Vr.  520. 

An  adjusted  assessment,  made  by  com- 
missioners under  the  Martin  act,  although 
irregular  for  the  reason  that  it  embraces 
several  lots  which  were  originally 
separately,  will  not  be  Bel  aside  on  certio- 
rari, after  it  has  been  submitted  to  and  con- 
firmed by  the  circuit  court  as  provided  by 
the  statute. — Havday  vs.  Ocean  City,  38 
Vr.  155. 

The  effect  of  the  action  on  commissioners 
appointed  under  the  Martin  act  (Pamph. 
L.,  1886,  p.  149,  ch.  112)  in  readjusting 
assessments,  is  to  cure  all  defects  or  illegali- 
ties which  existed  in  them  as  originally  laid. 
The  fact  that  the  assessments  as  originally 
laid  were  defective  or  illegal,  affords  no 
ground  of  relief,  after  such  readjustment. — 
Ilayday  vs.  Borough  of  Ocean  City.  40  Vr. 


Under  the  law  of  1886  (Pamph.  L.,  1886, 
p.  149),  known  as  the  Martin  act,  providing 
for  the  collection  and  settlement  of  arrear- 
ages of  unpaid  taxes  and  assessments  in 
cities  and  imposing  a  lien  for  such  arrear- 
ages, it  is  competent  for  a  city  to  levy  an 
assessment  for  improvements  made  prior 
to  the  passage  of  the  act,  even  though  an 
assessment  for  the  same  improvement-;  had 
been  made  before  the  act  was  passed,  and 
a  sale  thereunder  had  been  adjudged  in- 
valid and  set  aside,  as  that  decree  applied 
only  to  the  estate  claimed  under  such  sale, 
and  the  chancery  court  had  no  power  in 
that  suit  to  adjudge  that  the  municipality 
could  not  thereafter  make  a  new  assessment 
and  thereby  acquire  an  estate  in  the  prern- 
ises. — Fountain  vs.  Newark.  12  Dick.  76. 
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MASTER  AND  SERVANT. 

I.  ACTIONS  AGAINST  MASTER  FOR 
NEGLIGENCE. 

1.  Declaration. 

2.  Questions  for  Jury. 

3.  Evidence. 

a.  Standard  op  Appliances. 

b.  Subsequent  Conduct  of 

Witness. 

c.  Burden  op  Proof. 

d.  Sufficiency  of. 

e.  Declaration  of  Servants. 

f.  Of  Promise  When  No  Aver- 

ment. 

4.  Contributory  Negligence. 


3.  Measure  of  Damages  for 
Wrongful  Discharge. 

4.  Severance  of  Contract. 

VI.  LIABILITY   OF   MASTER   FOR 
SERVANTS'  TORTS. 

1.  In  Ejecting  Trespasser. 

2.  Unauthorized  Act  of  Servant. 

3.  Punitive  Damages. 

4.  Authorized  Act  of  Servant. 

VII.  ACTIONS  BY  MASTER. 

1 .  For  Enticing  Away  Servant. 

2.  For  Injuries  to  Servant. 


I.  DUTIES  AND  OBLIGATIONS  OF     Cross  References.    Employer  and  Em= 
MASTER  TO  SERVANT.  ployed;  Infants;  Injunctions;  Negli= 


1 .  Provide  Safe  Place  and  Tools. 

2.  Delegation  of  to  Agent. 

3.  When  Promise  of  Protection 
Given. 

4.  When  Servant  Forbidden  To 
Do  Certain  Acts. 

5.  To  Minors. 

6.  Inspection  and  Knowledge  of 
Appliances. 

7.  In  General. 

8.  To  Instruct  and  Warn  Adults. 

III.  FELLOW  SERVANT  DOCTRINE. 

1.  Negligence  of  Foreman. 

2.  Same  Common  Employment. 

3.  Selection  of  Fellow  Servant 
by  Master. 

4.  Joint  Negligence  with  Master. 

5.  Substitution  of  Tools  by  Fel= 
low  Servant. 

6.  General  Theory. 

IV.  DUTIES  AND  LIABILITIES  OF 
SERVANT. 

1.  Assumption  of  Risk  of  Ob= 
vious  Danger. 

2.  Latent  and  Concealed  Dan= 
gers. 

3.  To  Select  Proper  Tools. 

4.  Danger  Created  by  Servant. 

V.  ACTION  AGAINST  MASTER  FOR 
SERVICES. 

1.  Justification  for  Discharge. 

2.  Questions  for  Jury. 


gence. 


I.  ACTIONS  AGAINST  MASTER  FOR 
NEGLIGENCE. 

1.  Declaration. 

'the  general  averment  in  a  court  In  a, 
declaration  of  the  negligence  of  the  railroad 
company  to  make  and  enforce  reasonable 
and  proper  rules  and  regulations  for  the 
guidance  of  its  employes  in  its  business,  or 
in  the  operation  of  its  railroad  yards,  is  not 
a  sufficient  averment  of  an  element  of  neg- 
ligence upon  which  an  action  for  personal 
injuries  by  the  servant  against  the  com- 
pany can  be  based. — Voss  vs.  Delaware, 
Lackawanna  and  Western  Railroad  Co.,  33 
Vr.  59. 

2.  Questions  for  Jury. 

Whether  the  master  has  exercised  rea- 
sonable care  to  provide  a  safe  place  for  the 
servant  to  do  his  work  in,  or  a  safe  system 
by  which  to  do  it,  or  whether  the  injury 
to  the  servant  arose  from  incidental  or 
obvious  dangers,  or  from  risks  arising  from 
his  own  want  of  ordinary  care,  or  from  his 
contributory  negligence,  when  the  facts  are 
in  dispute,  or  where,  from  the  evidence, 
opposite  conclusions  can  be  reasonably 
drawn,  are  questions  which  by  the  trial 
court  must  be  submitted  to  the  jury. — 
Belleville  Stone  Co.  vs.  Mooney,  31  Vr.  324. 
See  32  Id.  253. 

Under  the  principles  of  law  well  estab- 
lished and  heretofore  universally  applied, 
when  there  are  no  facts  upon  which  reason- 
ably and  legitimately  a  liability  can  be 
based,  it  becomes  the  duty  of  the  court 
either  to  order  a  judgment  of  non-suit  or 
direct  a  verdict  in  favor  of  the  defendant. 
—Regan  vs.  Palo,  33  Vr.  30. 
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A  servant  of  the  defendant  who  was  en- 
gaged in  delivering  ice  for  him,  in  returning 
from  a  customer's  house  to  the  ice  wagon, 
ran,  while  on  the  street,  with  the  ice-tongs 
open,  and  came  in  contact  with  the  plain- 
tiff, who  was  injured  by  the  tongs.    1IEI.D,- 

1.  That  it  was  a  question  for  the  jury 
whether  the  servant  was  guilty  of  negligence. 

2.  That  the  negligence  of  the  servant,  if 
found,  should  be  imputed  to  the  master. — 
Price  vs.  Simon,  33  Vr.  153. 

Under  the  circumstances  of  this  case,  the 
refusal  of  the  trial  judge  to  non-suit  the 
plaintiff,  or  to  direct  a  verdict  for  the  de- 
fendants, was  sustained  and  the  questions 
raised  by  the  evidence  were  held  to  have 
been  properlv  submitted  to  the  jury. — 
Addicks  vs.  Christoph,  33  Vr.  786. 

The  plaintiff,  who  was  an  employe  of  the 
defendant  company,  was  injured  by  falling 
from  a  ladder  which  the  jury  might  con- 
clude was  supplied  by  the  defendant  for  the 
use  of  its  workmen.  Questions  of  fact  arose 
at  the  trial  as  to  the  presence  of  a  structural 
defect  in  the  ladder,  as  to  the  comparative 
opportunities  for  inspection  possessed  by 
the  plaintiff  and  the  defendant  or  its  agents 
as  to  the  character  of  the  risk,  and  as  to 
negligence  in  the  conduct  of  the  plaintiff. 
HELD,  that  under  the  proof  in  tire  case 
these  questions  were  fairly  debatable,  and 
so  were  for  the  jury. — Flanigan  vs.  Gug- 
genheim Smelting  Co.,  34  Vr.  047. 

The  plaintiff's  intestate  was  killed  on  the 
tracks  of  the  defendant.  He  was  a  fireman 
upon  a  locomotive,  and  the  engine  and 
tender  separated  by  reason  of  the  breaking 
of  the  draw-bar  bolt  and  the  bolts  securing 
the  safetv  hooks  to  the  engine,  and  he  fell 
between  them  upon  the  tracks.  The  only 
negligence  of  the  defendant  claimed  was 
that  the  hooks  did  not  have  upon  them  lugs 
or  lips.  In  an  action  for  damages  from 
this  negligence.     HELD, — 

1.  That  the  clear  weight  of  the  evidence 
was  that  the  hooks  did  not  have  lugs  or 
lips  upon  them. 

2.  That  while  the  judge  instructed  the 
jury,  as  requested  by  the  defendant,  that 
the  question  was,  what  was  on  the  engine 
when  the  accident-  happened,  he  so  modified 
that  request  by  his  instructions  to  the  jury 
upon  the  effect  of  the  evidence  of  the  iden- 
tification of  the  hooks  as  to  likely  mislead 
the  jury  and  thereby  harm  the  defendant. 
— Heubner,  Administrator  vs.  Erie  Rail- 
road Co.,  39  Vr.  46S. 

In  an  action  by  a  trainman  who  was  work- 
ing as  conductor  or  drillmaster,  drilling  cars 
at  a  coal  dump,  for  injuries  alleged  to  have 
been  caused  by  being  caught  between  the 
car  and  the  timbers  of  the  coal  trestle  while 
he  was  controlling  his  train.  HELD,  that 
whether  plaintiff  was  injured  by  an  obvious 
risk  of  his  employment  or  was  guilty  of  con- 
tributory negligence,  was  properly  submit- 


ted to  the  jury.— Young  VS.  Delaware, 
Lackawanna  and  Western  Railroad  Co.,  39 
Vr.  603. 

If  the  plaintiff,  when  so  injured,  was  em- 
ployed by  one  who  had  some  contract  to 
repair  the  tracks  of  the  defendant,  the 
question  whether  he  had  transferred  plain- 
tiff's services  pro  hac  vice  to  defendant, 
with  plaintiff's  consent,  should  have  been 
submitted  to  the  jury. — Norman  vs.  Mid- 
dlesex and  Somerset  Traction  Co.,  39  Vr. 
728. 

The  plaintiff,  an  experienced  bolt  cutter 
was  injured  while  shifting  the  belt  upon 
bolt  cutting  machine,  by  his  hand  Blipping 
from  the  shifting  lever  and  coming  in  con- 
tact with  the  unprotected  gearing.  He  had 
worked  at  this  identical  machine  at  another 
shop  of  defendant,  but  the  gearing  was  then 
protected  by  a  cover.  Upon  ids  complaint 
of  the  danger  from  the  lack  of  a  cover,  the 
foreman  had  promised  to  have  it  attended 
to  as  soon  as  he  could.  HELD,  that  the 
question  whether  there  was  negligence  was 
for  the  jury. —  Dowd  vs.  Erie  Railroad  Co., 
41  Vr.  451. 

Whether  the  lapse  of  sixteen  days  for 
remedying  defect  in  the  present  case  was  a 
reasonable  time  for  the  fulfillment  of  the 
promise,  was  a  question  for  the  jury. — 
Ibid. 

When,  under  the  proof,  it  is  reasonably 
inferable  that  the  accident  happened  by  the 
catching  of  the  edge  of  a  belt  under  a  de- 
fective key  used  to  fasten  a  pulley  wheel 
to  a  revolving  shaft,  used  for  the  transmis- 
sion of  power  in  the  operation  of  machinery, 
the  question  whether  it  did  so  happen,  is 
for  the  jury. — Kalker  vs.  Hedden,  43  Vr. 
239. 

Whether  a  defective  "key"  is  one  of  the 
ordinary  or  obvious  risks  of  the  employ- 
ment assumed  by  the  employe  is,  when  rea- 
sonable minds  may  differ,  also  a  question 
for  the  jury. — Ibid. 

A  master  is  chargeable  with  the  duty  of 
taking  reasonable  care  to  furnish  a  reason- 
able safe  place  for  his  servant  to  _  work, 
and,  when  reasonable  minds  may  differ  as 
to  whether  he  has  exercised  such  care,  it  is 
a  question  for  the  jury. — Ibid. 

If  a  workman,  who,  in  the  discharge  of 
his  duty,  has  placed  himself  in  a  position  of 
probable  danger,  where  he  has  the  right  to 
expect  a  warning  before  the  danger  becomes 
actual,  is  injured  because  the  warning  was 
not  given,  the  question  whether  he  assumed 
the  risk  or  was  guilty  of  contributory  neg- 
ligence, cannot  be  decided  against  him  by 
the  court. — D'Agostino  vs.  Pennsylvania 
Railroad  Co.,  43  Vr.  358. 
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3.  Evidence. 

a.  Standard  of  Appliances. 

In  an  action  to  recover  damages  for  the 
death  of  a  workman  employed  by  the  de- 
fendant in  his  stone  quarry,  caused  by  be- 
ing struck  by  a  swinging  drag-rope  and 
knocked  off  the  ledge  on  which  the  deceas  ■«! 
was  working.  HELD,  that  it  was  compe- 
tent for  the  plaintiff  to  show  the  manner 
in  which  such  drag-poles  were  supported  in 
other  quarries  to  prevent  their  swinging,  in 
order  to  aid  the  jury  in  determining  whether 
the  defendant  had  exercised  reasonable  care 
in  the  arrangement  of  the  drag-rope  in 
question. — Belleville  Stone  Co.  vs.  Comben, 
32  Vr.  353.     A.  33  Id.  449. 

b.  Subsequent  Conduct  of  Witness. 

An  employe  of  the  defendant  having  tes- 
tified that  he  examined  the  ladder  after  the 
accident  and  found  that  it  was  unbroken, 
it  was  competent  to  show,  on  cross-exam- 
ination, that  the  witness  himself  destroyed 
the  ladder  immediately  after  the  accident. 
Such  evidence  was  proper,  as  tending  to  dis- 
credit the  witness,  and  also  to  show  why 
the  plaintiff  did  not  produce  the  ladder  in 
evidence. — Flanigan  vs.  Guggenheim  Smelt- 
ing Co.,  34  Vr.  647. 

The  trial  judge  having  charged  the  jury 
that  no  inference  unfavorable  to  the  de- 
fendant arose  out  of  such  destruction  of  the 
ladder,  it  is  not  to  be  supposed  that  the 
admission  of  such  evidence,  even  if  erro- 
neous, could  have  been  injurious  to  the  de- 
fendant.— Ibid. 

c.  Burden  of  Proof. 

In  an  action  for  negligence  the  right  of 
the  defendant  to  have  his  plaintiff  bear  the 
burden  of  proving  the  charge  made  in  the 
declaration  is  a  substantial  one,  which  bur- 
den may  be  borne  either  by  proof  of  some 
negligent  act  or  by  proof  of  circumstances 
from  which  the  defendant's  want  of  due 
care  is  a  legitimate  inference.  Where  neither 
sort  of  proof  is  forthcoming  the  plaintiff 
should  be  non-suited.  Quaere.  Whether, 
as  a  matter  of  practice,  the  trial  court  may 
hold  the  motion  to  non-suit  until  the  close 
of  the  defendant's  case. — Bien  vs.  Unger, 
35  Vr.  596. 

Res  ipsa  loquitur  applied  to  the  testimony 
and  distinguished  from  the  practice  motion 
above  mentioned. — Ibid. 

The  burden  is 'on  the  part  of  the  servant 
to  establish  the  negligence  of  the  master 
which  led  to  the  injury. — Schaumberger  vs. 
Somerset  Chemical  Co.,  40  Vr.  234. 

d.  Sufficiency  of. 

Plaintiff  was  injured  while  working  upon 
a  machine  of  the  defendant,  his  employer. 
His   description,   on   the   witness  stand,   of 


the  way  in  which  the  accident  happened 
was  uncorroborated  by  any  other  evidence 
in  the  case,  and  the  automatic  working  of 
the  machine  made  it  almost  impossible  that 
the  plaintiff's  description  could  be  true.  In 
addition  it  was  absolutely  contradictory  of 
the  story  as  told  by  him  immediately  after 
its  occurrence.  HELD,  that  a  verdict  in 
his  favor,  which  rested  for  its  support  upon 
the  conclusion  that  the  accident  occurred 
in  the  manner  testified  to  by  him,  could  not 
be  supported. — Brown  vs.  Paterson  Parch- 
ment Paper  Co.,  36  Vr.  111. 

In  an  action  by  a  brakeman  against  a  rail- 
road for  injuries,  the  evidence  showed  that 
plaintiff  was  injured  by  being  rolled  between  . 
a  car  of  the  train  on  which  he  belonged  and 
a  freight  car  on  an  adjoining  track.  Plain- 
tiff claimed  that  Ms  duty  required  him  to 
get  down  from  the  side  of  the  moving  train 
for  the  purpose  of  cutting  out  three  loaded 
cars  and  place  them  on  a  siding,  but  the 
testimony  of  the  conductor  and  of  all  the 
other  trainmen  was  to  the  effect  that  no 
cars  were  taken  out  at  that  point  to  be  put 
upon  a  siding.  HELD,  that  plaintiff  was 
injured  at  a  place  where  his  duties  did  not 
call  him  and  through  his  own  negligence. 
— Phillips  vs.  Central  Railroad  Co.,  39  Vr. 
605. 

e.  Declaration  of  Servants. 

Where  a  person  authorizes  another  to 
speak  for  him  he  may  be  confronted  by 
testimony  as  to  what  was  said  by  his  rep- 
resentative within  the  scope  of  his  authority; 
but  where  the  employment  is  purely  me- 
chanical the  master  is  not  chargeable  with 
what  his  employe  may  choose  to  say  while 
at  work  for  him. — King  vs.  Atlantic  City 
Gas  and  Water  Co.,  41  Vr.  679. 

In  a  suit  against  a  master  for  damages 
caused  by  the  furnishing  of  a  defective 
appliance,  testimony  that  a  servant,  who 
after  the  accident  had  been  sent  to  repair 
such  appliance,  or  to  ascertain  and  report  its 
condition  to  his  employer,  said  that  some- 
tiling  was  wrong  with  the  appliance,  is  irrel- 
evant, hearsay  and  inadmissible. — Ibid. 


f.  Of  Promise  When  No  Averment. 

When  the  declaration,  in  an  action,  by  a 
servant  against  his  master,  for  personal 
injuries,  by  reason  of  the  negligence  of  the 
master,  avers  that  the  business  was  a  dan- 
gerous one,  and  that  the  master  neglected 
to  exercise  reasonable  care  to  provide  a  safe 
system  for  the  conduct  of  the  work,  and 
also  neglected  to  exercise  reasonable  care 
to  provide  a  safe  place  in  which  the  servant 
could  perform  his  work,  evidence  to  show 
that  the  master,  or  the  general  superintend- 
ent of  the  business,  had  promised  the  ser- 
vant to  adopt  a  safer  system,  or  provide  a 
safer  place  or  remedy  the  defect  or  danger 
which  existed,  is  admissible  in  proof  for  the 
servant,    although    no    averment    of    such 
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promise  is  contained  in  the  declaration. — 
Belleville  Stone  Co.  vs.  Mooney,  31  Vr.  324. 
See  32  Id.  253. 

Such  evidence  is  admissible  on  the  ground 
that  it  bears  upon  the  question  whether 
such  reasonable  care  as  is  required  by  law 
has  been  exercised  by  the  master  during  the 
continuance  of  the  employment  of  the-  ser- 
vant, in  providing  :i  safe  system  or  a  safe 
place,  and  also  as  tending  to  show  what  the 
dangers  were  to  which  the  servant  was  ex- 
posed, and  with  which  the  service  was  at- 
tended, and  whether  they  were  incidental, 
obvious  or  such  as  the  servant  might  per- 
ceive by  the  exercise  of  ordinary  care. — Ibid. 

Such  evidence  is  also  admissible  on  the 
part  of  the  plaintiff  to  show  that  the  servant 
was  free  from  contributory  negligence. — 
Ibid. 

4.  Contributory  Negligence. 

A  miner,  who,  up  to  the  time  of  the  acci- 
dent, had -always  been  taken  to  his  place 
of  work  in  the  charge  and  care  of  a  guide, 
on  that  occasion,  finding  the  guide  had  gone 
on  before,  attempted  the  experiment  of 
finding  his  way  in  the  darkness  to  his  place 
of  work,  and  fell  and  w-as  injured,  cannot 
recover,  because  negligence  on  his  part 
contributed  to  the  injury. — Smith  vs. 
Thomas  Iron  Co.,  40  Vr.  11." 


II.  DUTIES  AND  OBLIGATIONS  OF 
MASTER  TO  SERVANT. 

1 .  Provide  Safe  Place  and  Tools. 

That  the  material  furnished  was  reason- 
ably suitable  is  proved  by  evidence  that 
similar  material  had  been  safely  used  for 
several  months  upon  this  work  and  for  a 
long  time  upon  other  similar  works. — 
Fukare  vs.  Kerbaugh,  43  Vr.  254. 

It  is  the  duty  of  the  master  to  exercise 
reasonable  care  to  provide  a  safe  place  for 
his  servant  to  work  in;  for  his  protection 
from  all  but  the  assumed  and  excepted  dan- 
gers, and  this  duty  remains  the  same  where 
the  dangers  arise  to  the  servant  by  reason 
of  the  adoption  or  use  of  a  system  by  which 
the  business  of  the  master  is  performed  or 
conducted. — Belleville  Stone  Co.  vs.  Mooney, 
31  Vr.  324.     See  32  Id.  253. 

The  plaintiff  was  employed  by  the  de- 
fendant to  work  in  a  quarry.  It  was  a  part 
of  the  system  under  which  the  quarry  was 
operated  that  the  foreman  should  supervise 
the  preparation  of  each  blast  and  light  the 
fuse  to  fire  it,  giving  warning  by  a  cry  of 
"fire,"  so  that  the  workmen  in  the  quarry 
might  run  out  of  danger.  The  plaintiff  was 
injured  by  a  piece  of  rock  thrown  out  from 
a^  blast,  because  the  foreman  had,  through 


negligence,  failed  to  give  timely  warning. 
HELD,  that  the  giving  of  warning  was  em- 
braced in  the  duty  owed  by  an  employer  to 
his  employes,  that  the  place  where  he  sets 
them  to  work  shall  be  kept  safe;  that  the 
failure  of  the  foreman  to  perform  this  duty 
carefully  was  imputable  to  the  defendant 
as  employer;  and  that  such  failure  was  not 
one  of  those  obvious  dangers  of  which  the 
plaintiff  as  employe  assumed  the  risk. — 
Belleville  Stone  Co.  vs.  Mooney,  32  Vr.  253. 

The  rule  of  duty,  for  a  master  to  use  rea- 
sonable care  that  the  place  of  working  of 
his  servants  shall  be  kept  safe,  is  not  fully 
applicable  in  a  case  where  the  work  itself 
involves  the  place  of  working.  In  such  a 
case  the  duty  extends  only  to  the  use  of 
reasonable  care  to  discover  and  give  notice 
of  latent  danger.  The  cases  of  Van  Sten- 
burg  vs.  Thornton,  29  Vr.  160,  explained 
and  distinguished.— Curley  vs.  Hoff,  33  Vr. 
758. 

A  master's  duty  to  take  reasonable  care 
to  have  the  place  in  which  he  directs  a  ser- 
vant to  work,  safe  for  that  purpose,  does 
not  require  him  to  furnish  a  mullion  of  a 
window  in  a  flat  roof,  strong  enough  to  bear 
the  weight  or  any  part  of  the  weight  of  a 
servant  directed  to  go  upon  the  roof  and 
erplace  a  pane  of  glass  in  a  window.  His 
duty  in  respect  to  the  mullion  is  limited  to 
the  care  necessary  to  have  it  reasonably 
safe  for  the  purpose  for  which  it  is  designed. 
Saunders  vs.  Eastern  Hvdraulic  Brick  Co., 
34.  Vr.  554. 

Plaintiff  was  millwright  in  defendant's 
paper  mill.  A  line  of  overhead  shafting  in 
the  mill  was  furnished  with  a  permanent 
scaffold  supported  on  posts  except  at  the 
ends,  where  it  rested  in  hangers  suspended 
from  above.  Preparatory  to  partial  re- 
construction of  the  mill  these  hangers  were 
removed,  to  the  knowledge  of  the  plaintiff, 
and  the  ends  of  the  scaffold  were  propped 
from  below.  The  reconstruction  was  by  a 
mill  architect  and  builder  specially  employed, 
and  in  it  the  plaintiff  had  no  part.  After 
the  reconstruction  the  scaffold  was  put  in 
service  without  any  hanger  at  one  end, 
which  end  bore  against  the  side  of  a  stone 
partition  wall.  More  than  a  month  after 
the  reconstruction  the  plaintiff  was  called 
on  t"  make  repairs  to  the  shafting.  In  the 
interval  he  had  not  noticed  the  scaffold,  but 
knew  that  it  had  been  in  constant  use  by 
the  workmen .  In  company  wit  h  defendant's 
machinist  he  went  on  the  scaffold  without 
looking  to  see  how  it  was  supported.  The 
men  were  followed  by  the  plaintiff's  son,  a 
boy  of  seven  years,  who  went  of  his  own 
will,  but  without  hindrance  from  his  father. 
While  the  three  were  on  the  last  planks  of 
the  scaffold  the  machinist  climbed  from  its 
extreme  end  to  an  opening  in  the  wall  in 
order  to  look  at  a  bearing  of  the  shaft  on 
the  other  side,  and  as  he  came  down  again 
upon  the  planks  they  fell,  carrying  down 
the  three  persons,  with  resultant  injury  to 
the- plaintiff .     There  seems  to  have  been  at 
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that  time  no  prop  underneath 'that  "end  of 
the  scaffold.  In  an  action  to  recover  for 
the  plaintiff's  injuries  on  an  alleged  breach 
of  the  master's  duty  to  use  reasonable  care 
for  the  security  of  the  scaffold,  the  trial 
judge  refused  to  non-suit  the  plaintiff  or 
to  direct  a  verdict  in  favor  of  the  defendant, 
and  verdict  and  judgment  went  for  the 
plaintiff.  On  writ  of  error,  based  only  on 
exceptions  to  such  refusal.     HELD, — 

1.  That  the  failure  to  replace  the  hanger 
might  constitute  negligence  chargeable  to 
the  master. 

2.  That  the  employment  of  a  competent 
mill  architect  and  builder  was  not  a  full  dis- 
charge of  the  master's  duty;  that  duty  ex- 
tended to  proper  inspection  and  tests  after 
the  scaffold  was  again  put  in  service. 

3.  That  the  defendant's  duty  to  the 
plaintiff  could  not  be  delegated  to  fellow 
servants  to  the  exculpation  of  the  master. 

4.  That  the  plaintiff's  employment  as 
millwright  did  not  by  that  mere  designation 
involve  a  duty  on  his  part  to  inspect  the 
scaffold. 

5.  That  the  plaintiff  had  a  right  to  as- 
sume that  the  scaffold  was  safe  and,  there- 
fore, the  absence  of  the  hanger,  formerly 
used,  did  not  make  it  obviously  dangerous. 

6.  That  negligence  in  the  plaintiff  was 
not  a  necessary  inference  from  the  presence 
of  his  infant  son  upon  the  scaffold. 

7.  That  recovery  for  the  master's  negli- 
gence was  not  barred  even,  although  negli- 
gence of  the  plaintiff's  fellow  servant,  the 
machinist,  may  have  contributed  to  the 
injury. 

8.  That  the  trial  judge  was  right  in  his 
ruling  and  that  the  judgment  should  be 
affirmed. — Cole  vs.  Warren  Manufacturing 
Go.,  34  Vr.  626. 

The  duty  of  a  master  to  his  servant  is 
to  take  reasonable  care  that  the  tools  with 
which,  and  the  places  about  which,  the  ser- 
vant is  to  work  shall  be  reasonably  safe  for 
the  servant's  use;  but  the  mere  fact  that  an 
appliance  furnished  by  the  master  and  used 
by  the  servant  turned  out  to  be  unsafe  will 
not  establish  the  liability  of  the  master  for 
the  injury  received  thereby,  unless  the  cir- 
cumstances justify  an  inference  that  the 
master  had  not  used  the  reasonable  care 
required  of  him. — Baldwin  vs.  Atlantic  City 
Railroad  Co.,  35  Vr.  232. 

As  between  a  railroad  company  and  such 
of  its  employes  as  are  required,  in  the  per- 
formance of  their  duties,  to  travel  upon  its 
trains,  the  company  is  bound  to  exercise 
reasonable  care  to  so  construct  and  main- 
tain the  track  and  road  bed  as  to  make  them 
reasonably  safe  for  such  travel. — Smith  vs. 
Erie  Railroad  Co.,  38  Vr.  636. 

A  servant  has  the  right  to  take  it  for 
granted  that  his  master  has  performed  his 
duty  by  exercising  reasonable  care  f  ;r  the 
servant's  safety  in  the  respects  above  indi- 
cated, until  the  servant  is  warned  or  noti- 
fied of  a  danger  arising  from  the  master's 
negligence,  or  until  the  danger  becomes  so 


obvious  that  a  reasonably  prudent  servant; 
under  the  circumstances,  would  observe  it. 
—Ibid. 

It  is  the  duty  of  the  master  to  use  reason- 
able care  to  furnish  proper  tools  to  his  work- 
men.— Campbell  vs.  Gillespii  ^o.,  40  Vr. 
279. 

It  is  accepted  law  in  this  state,  that  under 
the  contract  of  employment,  it  becomes  the 
master's  duty  to  take  reasonable  care  to 
provide  a  proper  and  safe  place  in  which 
the  servant  may  work,  to  furnish  suitable 
tools  and  implements  with  which  he  may 
work,  to  inspect  and  repair  the  apparatus 
at  reasonable  intervals,  and  to  select  and 
employ  competent  workmen. — -McDonald 
vs.  Standard  Oil  Co.,  40  Vr.  445. 

The  duty  of  a  master  to  a  servant  is 
discharged  by  the  providing  for  the  use  of 
the  servant  tools  which  are  in  common  and 
ordinary  use,  and  which  are  reasonable  safe 
and  fit  for  the  purpose  to  which  they  are 
to  be  applied. — Tompkins  vs.  Machine  Co., 
41  Vr.  330. 

It  is  one  of  the  duties  of  an  employer 
to  exercise  reasonable  care  that  the  place 
in  which  he  sets  his  servant  to  work,  and 
the  system  or  method  adopted  by  the  em- 
ployer for  the  doing  of  the  work,  shall  be 
reasonably  safe  for  the  servant  and  free 
from  latent  dangers  known  to  the  master 
or  discernible  by  an  ordinarily  prudent  mas- 
ter in  the  circumstances. — Burns  vs.  Dela- 
ware and  Atlantic  Telegraph  Co.,  41  Vr. 
745. 

The  rule  that  the  duty  of  a  master  with 
respect  to  care  as  to  the  tools  and  appliances 
furnished  for  his  servant's  work  is  limited 
to  such  as  are  in  fact  supplied  by  the  master, 
has  no  applicancy  to  the  failure  of  the  mas- 
ter to  supply  appliances  needed  not  for  the 
work  itself,  but  solely  to  protect  the  servant 
against  latent  dangers  arising  out  of  the 
work. — Ibid. 

The  duty  of  a  master  respecting  the  pro- 
vision of  a  safe  place  of  work  for  his  work- 
men extends  to  providing  a  reasonably  safe 
mode  of  entrance  and  exit  from  the  place 
at  which  the  workman  is  employed. — Habcr 
vs.  Jenkins  Rubber  Co.,  43  Vr.  171. 

When  a  safe  mode  of  entrance  and  exit 
is  furnished,  evidence  of  the  use  by  some 
of  the  workmen  of  another  mode  of  enter- 
ing and  leaving  the  place  of  employment 
will  not  impose  a  duty  upon  the  employer 
to  care  for  the  safety  of  a  workman  who 
deviates  from  the  path  which  such  work- 
man had  been  accustomed  to  use,  and  pro- 
ceeds to  another  part  of  the  grounds  out  of 
mere  idle  curiosity;  when  out  of  the  path 
provided  or  customarily  used,  the  employer 
owes  the  workman  no  duty  of  a  higher  de- 
gree than  that  which  is  due  to  a  licensee.  - 
Ibid. 
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When  a  master  has  furnished  reasonably 

suitable  material  in  sufficienl  quantities 
for  the  building  of  a  movable  platform,  to 
be  used  in  connection  with  the  construction 
of  a  railroad  embankment,  and  which  plat- 
form was  built  by  the  gang  of  men  employed 
in  constructing  the  embankment  as  part 
of  that  work  he  has  fulfilled  his  duty  to- 
wards those  workmen,  and  one  of  them 
injured  by  the  falling  of  the  platform  can 
not  recover  as  for  any  negligence  of  the 
master. — Fukare  vs.  Kerbaugh,  43  Vr.  254. 

2.  Delegation  of  to  Agent. 

The  plaintiff's  intestate  was  employed  by 
the  defendant  to  work  on  its  railway  tracks, 
over  which  trains  were  frequently  run.  It 
was  a  part  of  the  system  under  which  the 
men  worked  upon  the  tracks  that  the  fore- 
man should,  upon  the  approach  <>f  a  train 
on  a  certain  track,  call  out:  "Look  out  on 
track  No.  3,"  or  "Look  out  on  track  No. "4," 
as  the  fact  was,  and  for  the  men  on  such 
track  to  get  out  of  the  way  until  the  train 
passed.  The  plaintiff's  intestate  was  in- 
jured by  an  engine  running;  over  him  be- 
cause of  the  failure  of  the  foreman  to  give 
tliis  customary  warning.  HELD,  that  the 
giving  of  warning  was  embraced  in  the 
duty  owed  by  the  defendant  to  the  de- 
ceased, that  the  place  where  he  worked 
should  be  kept  safe;  that  the  failure  to  per- 
form this  duty  carefully  was  imputable  to 
tin  defendant  as  employer,  and  that  such 
failure  was  not  one  of  the  obvious  dangers 
of  which  the  deceased,  as  employe,  assumed 
the  risk. — D'Agostino  vs.  Pennsylvania 
Railroad  Co.,  43  Vr.  358. 

If  this  general  duty  is  entrusted  by  the 
master  to  his  agent,  superintendent,  or  a 
co-servant  of  the  servant  injured,  the  neg- 
ligence of  such  agent  or  superintendent  in 
the  performance  of  this  duty  is  imputable 
to  the  master. — Belleville  Stone  Co.  vs. 
Mooney,  31  Vr.  324     See  32  Id.  253. 

Where  the  system  of  the  working  of  a 
stone  quarry  was  one  whereby  no  protec- 
tion was  afforded  to  the  workmen  engaged 
in  another  portion  of  the  quarry  apart  from 
the  blasting,  from  injury  from  flying  stones, 
caused  by  the  explosions  of  the  blasts  in 
the  rock,  except  the  warning  word  "fire" 
given  at  the  time  the  fuse  was  communi- 
cated to  the  explosives  of  the  blast,  and 
one  of  the  rules  of  the  master  was  that  no 
employe  should  leave  his  work  to  seek 
safety  from  the  dangers  of  the  blast  until 
the  warning  "fire"  was  given  by  the  fore- 
man, whose  duty  it  was  to  light  the  fuse, 
it  became  and  was  the  duty  of  the  master 
in  the  exercise  of  reasonable  care  to  have 
such  warning  announced  sufficiently  long 
enough  before  the  explosion  for  such  work- 
men or  employees,  in  the  exercise  of  ordin- 
ary care,  to  reach  a  place  of  safety;  and  this 
duty  being  delegated  to  such  boss  or  fore- 
man, does  not  relieve  the  master  from  the 
liability  to  answer  for  the  neglect  of  the 


boss  or  foreman  to  perform  that  duty.  This 
neglect  is  not  an  incidental  act  ol  the  co- 
service.- — Ibid. 

A  master,  charged  with  the  duty  to  use 
reasonable  care  that  overhead  shafting  in 
a  factory  shall  be  supported  and  maintained 
so  as  not  to  endanger  the  safety  of  servants 
working  underneath  it,  cannot  escape  lia- 
bility for  breach  of  that  duty  by  delegating 
its  performance  to  an  engineer  placed  in 
charge  of  the  machinery  in  the  factory. — 
Ilustis  vs.  Banister  Co.,  34  Vr.  465.  See 
35  Id.  279. 

A  company  which  is  bound  to  use  rea- 
sonable care  to  furnish  a  safe  ladder  for  the 
use  of  its  workmen,  is  responsible  for  the 
negligence  of  the  agents  whom  it  employs 
to  construct  such  ladder. — Flanigan  vs. 
Guggenheim  Smelting  Co.,  34  Vr.  647. 

The  master's  duty  to  exercise  reasonable 
care  in  furnishing  a  place  for  the  work,  and 
appliances  for  the  work,  that  shall  be  rea- 
sonably safe  for  those  engaged  in  the  gen- 
eral employment,  is  not  fully  discharged 
by  the  employment  of  competent  agents  for 
its  performances.  Those  servants  to  whom 
the  duty  is  delegated  are  not  fellow  servants 
engaged  in  a  common  employment  with 
those  for  whose  reasonable  safety  the  duty 
is  imposed  upon  the  master. — Smith  vs. 
Erie  Railroad  Co.,  38  Vr.  636. 

The  duty  of  the  master  to  exercise  care 
for  the  safety  of  the  servant  cannot  be 
evaded  by  the  employment  of  others  for  its 
performance.  The  persons  so  employed 
are  not  fellow  servants  engaged  in  common 
employment  with  the  servant  for  whose 
safety  the  care  is  to  be  exercised. — Burns 
vs.  Delaware  and  Atlantic  Telegraph  Co., 
41  Vr.  745. 

3.  When  Promise  of  Protection  Given. 

■\Yhere  the  master,  or  one  representing 
the  master  as  general  superintendent  of  the 
work,  promises  a  servant  engaged  in  such 
work  to  remedy  and  obviate  a  certain  dan- 
ger to  which  the  sen-ant  has  called  his 
attention,  this  promise  does  not  relieve  the 
servant  from  the  further  assumption  of  the 
risks  of  danger  if  the  risks  or  dangers  be 
obvious  or  incidental  to  his  employment, 
or  of  risks,  the  danger  from  which  he  in  the 
exercise  of  ordinary  care  could  discover  or 
know,  and  the  master  will  not  be  liable  for 
an  injury  resulting  from  such  risks;  but  if 
the  employment  of  the  servant  be  in  such 
a  place  or  under  such  circumstances  that  he 
cannot  know  of  the  danger  or  it  is  not 
obvious  to  him,  he  can  continue  in  the  em- 
ployment under  the  assumption  that  the 
promise  will  be  performed  for  his  protec- 
tion, and  the  master  will  be  liable  for  in- 
jur}' to  him  resulting  from  the  danger  aris- 
ing from  the  default  of  the  master  in  the 
non-performance  of  the  promise. — Belle- 
ville Stone  Co.  vs.  Mooney,  31  Vr.  324.  See 
32  Id.  253. 
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Although  the  risk  is  obvious,  the  master 
may  still  be  liable  for  injuries  to  the  servant, 
if  he  has  promised  to  amend  the  defect  or 
make  the  place  safe,  and  the  servant  con- 
tinues the  work  in  reliance  upon  the  prom- 
ise.— Dowd  vs.  Erie  Railroad  Co.,  41  Vr. 
451. 

In  such  a  case,  if  the  promise  is  not  per- 
formed within  a  reasonable  time  for  its  ful- 
fillment, and  the  servant  continues  to  incur 
the  danger  after  the  lapse  of  such  reason- 
able time,  the  servant  assumes  the  risk  of 
injuries  occurring  thereafter. — Ibid. 

A  promise  to  have  the  matter  attended 
to  "as  soon  as  he  could,"  is  not,  under  the 
circumstances  of  this  case,  so  indefinite  that 
the  servant  was  not  justified  in  relying  on 
it.— Ibid. 

The  danger  was  not  so  imminent  as  to 
compel  the  conclusion  that  the  plaintiff  was 
negligent  in  continuing  to  work,  and  to  re- 
quire the  court  to  take  the  case  from  the 
jury. — Ibid. 

The  willingness  of  a  servant  to  assume 
the  risk  of  obvious  dangers  is  not  shown 
by  the  fact  that  he  knew  of  the  danger,  in 
a  case  where  the  servant  has  made  com- 
plaint, received  a  promise  of  repair  and 
continued  work  in  reliance  on  the  promise. 
—  Dunkerley  vs.  Webendorfer  Machine  Co., 
42  Vr.  60. 

Dowd  vs.  Erie  Railroad  Co.,  41  Vr.  451, 
followed. — Ibid. 

4.  When  Servant  Forbidden  To  Do  Cer= 
tain  Acts. 

When  an  employer  clearly  and  explicitly 
forbids  his  employe  to  do  a  certain  act 
around  or  in  connection  with  the  machine 
on  which  the  employe  is  working,  and  the 
employe,  while  violating  such  prohibition 
and  as  a  result  of  such  violation,  receives  an 
injury,  the  employer  is  not  liable  therefor. 
—Card  vs.  Wilkins,  32  Vr.  296. 

5.  To  Minors. 

The  rule  that  when  an  employer  clearly 
and  explicitly  forbids  an  employer  to  do  a 
certain  act  and  while  doing  this  forbidden 
act  he  is  injured,  the  employer  is  not  liable, 
applies  as  well  to  minor  as  adult  employes. 
—Card  vs.  Wilkins,  32  Vr.  296. 

Where  a  minor  servant  is  employed  at 
dangerous  work,  the  risks  and  hazards  of 
which  are  not,  by  reason  of  his  youth  and 
inexperience,  so  obvious  that  he  can  fully 
appreciate  them,  it  is  the  duty  of  the  mas- 
ter to  explain  to  such  servant  the  dangers 
of  the  service,  and  to  instruct  him  how  to 
avoid  them. — Addicks  vs.  Christoph,  33  Vr. 
786. 

When  a  duty  thus  devolves  upon  the 
master  to  explain  to  his  minor  servant  the 
hazards  of  the  service,  and  to  instruct  him 


how  to  avoid  them,  such  duty  cannot  be 
delegated,  and  when-  the  master  has  en- 
trusted that  duty  to  a  foreman,  he  cannot 
escape  the  responsibility  of  failure  to  per- 
form it,  on  the  ground  that  such  foreman 
was  a  fellow  servant. — Ibid. 

Where  the  master  under  such  circum- 
stances, neglects  such  duty  to  instruct  his 
minor  servant  and  to  warn  him  of  the  dan- 
gers of  the  service  or  gives  him  improper 
instructions,  the  master  will  be  responsible 
for  an  injury  resulting  from  his  neglect. — 
Ibid. 

Where  the  master  is  required,  by  his  duty, 
to  thus  instruct  his  minor  servant,  and 
warn  him  against  danger,  he  must  put  his 
warning  in  such  plain  language  as  to  be  sure 
that  the  young  servant  understands  and 
appreciates  the  danger. — Ibid. 

Minor  servants  are  held  to  assume,  by 
their  contract  of  employment,  those  ordin- 
ary risks  of  their  service  that  are  obvious 
to  them,  or  that  have  been  pointed  out  to 
them  in  a  manner  suited  to  their  youth  and 
inexperience. — Carrington  vs.  Meuller.  36 
Vr.  244. 

In  order  to  charge  a  master  with  negli- 
gence in  permitting  the  use  by  a  minor  ser- 
vant of  a  machine,  the  ordinary  danger  of 
of  which  was  obvious,  something  more  must 
be  shown  than  the  fact  that  the  machine, 
by  its  unusual  and  unaccountable  behavior 
upon  a  single  occasion,  injured  the  plaintiff 
in  a  way  that  was  not  obvious;  something 
in  the  nature  of  a  scienter  must  be  proved 
from  which  it  may  be  inferred  thai  the 
master,  by  the  exercise  of  reasonable  cau- 
tion, could  have  apprehended  such  an  oc- 
currence.— Ibid. 

An  employe,  although  a  minor,  in  ac- 
cepting service,  assumes  the  risk  of  such 
dangers  connected  with  his  employment  as 
are  obvious  to  him,  and  cannot  hold  his 
employer  responsible  for  injuries  resulting 
therefrom,  notwithstanding  the  latter  has 
failed  to  point  out  such  dangers  to  him. — 
Hesse  vs.  National  Casket  Co.,  37  Vr.  652. 

A  master  is  not  bound  to  warn  a  minor 
servant  concerning  a  danger  incident  to  the 
operation  of  a  machine,  where  there  is  noth- 
ing in  the  apparatus  or  in  the  method  of  its 
operation  that  would  charge  an  ordinarily 
prudent  employer  with  notice  of  such  a 
danger. — Diehl  vs.  Standard  Oil  Co.,  41  \'r. 
424. 

6.  Inspection  and  Knowledge  of  Ap= 
pliances. 

The  plaintiff  below  was  injured  in  1890  by 
the  breaking  of  a  defective  pole  which  he 
was  directed  by  the  superintendent  of  the 
company  to  ascend.  There  being  some 
evidence  to  show  that  a  proper  inspection 
of  the  pole  would  have  disclosed  the  defect 
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and  that  it  had  not  been  inspected  since 
1888,  it  was  properly  submitted  to  the  jury 
to  determine  whether  the  defendant  company 
had  exercised  due  care  in  the  discharge  of  the 
duty  it  owed  to  the  plaintiff  to  provide 
poles  reasonably  safe  for  the  work  in  which 
he  was  employed. — Electric  Co.  vs.  Kelly, 
31  Vr.  306.     A.  32  Id.  289. 

The  single  issue  presented  in  the  charge 
of  the  court  was  whether  a  master  had 
exercised  reasonable  care  in  inspecting  the 
machine  on  which  plaintiff  was  working. 
Plaintiff  was  employed  to  run  a  facing  and 
tubing  machine,  and  lie  testified  that  while 
oiling  the  machine  one  of  the  bolts  which 
belonged  to  the  shifter  or  guide  was  out, 
which  caused  the  loosening  of  the  shifter, 
and  its  shaking  and  moving  back  and  forth 
and  the  shifting  of  the  belt  from  the  tight 
pulley  to  the  other  pulley  which  resulted 
in  his  injury;  that  after  he  was  hurt  he 
noticed  for  the  first  time  that  there  was 
only  one  bolt  in  it,  when  there  should  have 
been  two.  Defendant's  evidence  showed 
that  the  two  bolts  were  in  the  guide  in 
proper  place  and  condition  at  the  time  and 
after  the  accident;  that  tiny  had  never 
been  out  or  loose,  and  could  not,  as  con- 
structed and  braced,  get  out  of  the  guide 
where  they  belonged,  and  that  from  time 
to  time  the  machine  had  been  properly  and 
practically  inspected  by  four  competent  and 
skilled  machinists.  HELD,  that  a  verdict 
for  the  plaintiff,  should  be  set  aside  as  the 
result  of  mistake  or  prejudice. — Coyle  vs. 
Griffing  Iron  Co.,  33  Vr.  540.  Sec  34  Id. 
609. 

If  the  plaintiff's  statement  be  taken  as 
true,  the  dropping  out  or  loss  of  the  bolt, 
under  the  circumstances,  and  in  view  of  the 
inspection  of  the  machine,  must  have  been 
instantaneous,  and  therefore  an  unavoid- 
able accident,  the  risk  of  which  he  assumed 
in  his  employment. — Ibid. 

Inspection  and  repair  necessary  to.  the 
safe  support  and  maintenance  of  overhead 
shafting  in  a  factory  is  not  to  be  considered 
as  merely  incidental  to  the  running  of  the 
engine  with  which  the  shafting  is  connected. 
— Hustis  vs.  Banister  Co.,  34  Vr.  465.  See 
35  Id.  279. 

In  order  to  charge  a  master  with  negli- 
gence in  permitting  the  use  by  his  servant 
of  a  particular  machine  upon  proof  of  its 
tendency  to  behave  in  an  unaccountable 
and  dangerous  fashion,  something  in  the 
nature  of  scienter  must  be  proved  or  be 
fairly  inferable  from  the  testimony,  and  the 
history  ascribed  to  the  machine  must  be 
such  as  could  reasonably  be  deemed  to  be 
either  a  forerunner  or  a  warning  of  the 
accident  that  actually  happened. — Bien  vs. 
Unger,  35  Vr.  596. 

C,  a  common  laborer  in  the  employ  of 
the  defendant,  was  directed  with  other 
laborers  by  the  general  superintendent  of 
the  defendant  company  to  assist  in  the 
moving  of  a  large  iron  punching  machine; 


in  the  course  of  the  moving  a  fly-wheel  at 
the  end  of  the  machine,  which  was  loose 
upon  the  shaft,  slipped  off  injuring  the 
plaintiff,  who  was  in  the  performance  of 
his  work  standing  in  front  of  the  wheel. 
HELD,  that  the  failure  to  exercise  reason- 
able care  for  the  safety  of  the  servant  and 
properly  to  inspect  the  condition  of  the 
machine  before  ordering  its  removal,  was  a 
breach  of  duty  on  the  part  of  the  company 
for  which  it  was  liable. — Carroll  vs.  Tide- 
water Oil  Co.,   38  Vr.  679. 

A  master  is  not  liable  for  an  injury  caused 
by  the  breaking  of  a  hinge  which  connected 
two  parts  of  a  ladder,  for  the  defect,  if 
obvious,  could  have  been  seen  by  the  plain- 
tiff, and  if  due  to  a  latent  defect,  could  not 
have  been  ascertained  by  the  master  by  an 
inspection. — HengglervB.Cohn,  39  Vr.  240. 

Plaintiff's  evidence  tended  to  show  that 
a  chain  furnished  by  tin-  defendant,  his 
employer,  for  use  by  the  plaintiff  and  oi  here 
in  lifting  heavy  objects,  broke  while  carry- 
ing a  weight  considerably  less  than  it  was 
designed  to  bear,  and  under  circumstances 
that  excluded  the  existence  of  any  immedi- 
ate cause  other  than  ess  of  the 
chain.  There  ice  tending  to 
show  that  the  chain  was  an  old  i  I 
its  links  were  materially  worn  where  they 
bore  upon  each  other;  that  this  wear  was 
sufficient  to  weaken  the  chain  and  was 
easily  discoverable  upon  inspection,  and 
that  the  link  which  broke  parted  at  one 
end,  where  the  wear  had  occurred.  There 
was  in  the  plaintiff's  case  no  evidence  that 
the  employer  had  caused  any  inspection, 
test  or  repairs  of  the  chain  to  be  made  prior 
to  the  occurrence,  nor  any  evidence  of  neg- 
ligence on  the  part  of  the  plaintiff  or  those 
who,  with  him,  were  using  the  chain.  In 
an  action  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  through 
the  breaking  of  the  chain.  HELD,  that  a 
motion  to  non-suit  was  properly  refused. 
— Hopwood  vs.  Atha  &  Illingsworth  Co., 
39  Vr.  707. 

There  being  nothing  to  show  that  the 
duty  of  inspecting  or  repairing  the  chain 
had  been  imposed  upon  or  assumed  by  the 
plaintiff  and  other  workmen  who  were  using 
it,  and  nothing  to  show  that  such  inspec- 
tion and  repair  were  incidental  to  its  use. 
HELD,  that  those  employes  whose  duty 
it  was  to  inspect  and  repair  were  not  fellow 
workmen  engaged  in  a  common  employ- 
ment with  the  plaintiff. — Ibid. 

The  duty  of  a  master  to  make  inspection 
of  the  appliances  furnished  to  workmen, 
or  located  in  the  place  where  they  are 
working,  does  not  require  such  inspection  to 
be  continuous.  It  is  to  be  made  at  reason- 
able intervals. — Fulton  vs.  Grieb  Rubber 
Co.,  40  Vr.  221. 

When  the  appliance  is  not  normally  sub- 
jected to  any  wear  and  tear,  and  there  is  no 
apparent  likelihood  of  its  getting  out  of 
order,  or,  if  it  does  so,  of  its  being  in  the 
slightest    degree    dangerous    to    employes, 
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much  less  frequent  inspections  by  the  mas- 
ter are  necessary,  in  the  discharge  of  his 
duty  to  his  servants,  than  when  the  appli- 
ance is  a  machine  in  constant  use  and  dan- 
gerous to  them  when  out  of  order. — Ibid. 

With  respect  to  the  condition  of  imple- 
ments furnished  to  his  servants,  a  master 
must  make  such  inspection  as  ordinary 
prudence  requires,  including  the  use  of  such 
tests  as  are  known  to  him  to  be  called  for, 
or  as  are  so  commonly  employed  in  such 
inspections  that  he  might  reasonably  be 
deemed  to  have  known  of  them. — McGrath 
vs.  D.  L.  &  W.  R.  R.  Co.,  40  Vr.  331. 

The  plaintiff  was  a  painter  in  the  employ 
of  the  defendant  company,  which  had  a 
contract  for  painting  the  inside  of  a  build- 
ing. In  order  to  paint  the  ceiling  of  a  room 
it  was  necessary  to  construct  a  scaffolding, 
below  the  ceiling,  upon  which  the  painters 
could  stand.  The  plaintiff  was  assisting  in 
constructing  this  scaffolding,  which  was  to 
consist  of  a  ladder,  supported  at  either  end, 
and  a  plank  laid  upon  the  rungs.  After  the 
ladder  had  been  placed  in  position,  but  be- 
fore the  plank  had  been  put  upon  it,  the 
plaintiff  stepped  upon  the  ladder  to  see  if 
it  was  at  a  proper  height  to  enable  the 
painters  to  work  upon  the  ceiling,  and,  as 
he  was  stepping  back  off  the  ladder,  the 
ladder  broke,  and  the  plaintiff  fell  and  was 
injured.  HELD,  in  an  action  against  the 
master  to  recover  damages  for  the  injury, 
the  plaintiff  was  properly  non-suited  for 
failure  to  show  that  the  defendant  had  been 
guilty  of  any  breach  of  duty  by  not  causing 
reasonable  inspection  of  the  ladder  to  be 
made,  and  for  failure  to  show  that  reason- 
able inspection  would  have  disclosed  any 
defect  in  the  ladder. — Snyder  vs.  Rogers 
Co.,  40  Vr.  347. 

The  duty  of  the  master  to  inspect  appar- 
atus and  appliances  is  a  duty  to  exercise 
reasonable  care  only  in  making  the  inspec- 
tion, and  requires  only  the  making  of  such 
tests  and  examinations  as  are  reasonably 
practicable. — Randolph  vs.  New  York  Cen- 
tral Railroad  Co.,  40  Vr.  420. 

The  legal  rule  defining  the  defendant's 
duty  of  inspection  announced  by  this  court 
upon  the  setting  aside  of  a  former  verdict 
for  the  plaintiff  (40  Vr.  221),  required 
the  non-suiting  of  the  plaintiff  on  a  second 
trial,  in  which  the  'same  question  was  pre- 
sented.— Fulton  vs.  Jenkins  Rubber  Co., 
43  Vr.  35. 

7.  In  General. 

No  legal  duty  of  the  master  towards  the 
servant  has  ever,  judicially,  been  substi- 
tuted for  the  exercise  of  ordinary  prudence 
by  the  latter.  The  legislature  has  not,  nor 
have  our  courts,  by  judicial  construction, 
enlarged  the  range  of  legal  responsibility 
of  the  master  to  that  of  a  general  insurer 
of  the  safety  of  the  servant  against  acci- 
dents happening  to  him  in  the  performance 


of  his  duties. — Loid  vs.  Rogers  Co.,  39  Vr. 
713. 

8.  To  Instruct  and  Warn  Adults. 

The  liability  or  responsibility  of  a  master 
to  instruct  a  servant  as  to  the  danger  of 
employment  arises  only  when  the  servant 
is  himself  ignorant  and  when  the  master 
knows  the  fact  or  ought  to  know  it. — 
Tompkins  vs.  Machine  Co.,  41  Vr.  330. 

The  fact  that  an  employer  did  not  warn 
an  adult  employe  of  a  risk  which  was  natur- 
ally incident  to  the  employment,  will  not 
render  the  former  responsible  to  the  work- 
man for  an  injury  received  by  him  because 
of  his  ignorance  of  the  risk,  in  the  absence 
of  evidence  that  the  employer  had  notice 
of  such  ignorance. — Murphy  vs.  Rockwell 
Engineering  Co.,  41  Vr.  374. 


III.  FELLOW  SERVANT  DOCTRINE. 

I .  Negligence  of  Foreman. 

A  laborer  was  called  from  his  special 
work,  and,  with  others,  directed  by  their 
foreman  to  raise  by  hand  a  large  frame 
Through  lack  of  bracing  or  fastening,  the 
frame  fell  and  injured  Mm.     HELD, — 

1.  That  he  could  not  establish  a  right  of 
recovery  against  his  employer  by  proving 
that  it  is  usual  to  have  work  of  that  sort 
done  by  a  rigger  with  a  derrick  and  appli- 
ances. 

2.  That  the  foreman  was  a  fellow  servant 
with  the  laborers  in  the  same  common  em- 
ployment, and  that  his  negligent  use  of  or 
failure  to  use  proper  appliances  provided 
by  the  master  did  not  entail  liability  on 
the  master.— McLaughlin  vs.  Camden  Iron 
Works,  31  Vr.  557. 

Plaintiff  was  a  "lineman"  in  the  employ 
of  a  telephone  company  and  was  injured 
while  engaged  in  work  with  others,  under 
the  charge  of  a  foreman;  one  Runyon  was 
with  the  party,  exercising  general  super- 
vision and  control  of  the  others,  including 
the  foreman,  and  at  the  same  time  actively 
participating  in  the  work;  Runyon  was 
called  the  "district  manager,"  and  had 
general  charge  of  the  business  of  the  tele- 
phone company  throughout  a  large  terri- 
tory, including  the  place  where  the  work  in 
question  was  in  progress;  in  that  territory 
he  was  intrusted  with  the  hiring  and  dis- 
charge of  the  employes  of  the  company, 
including  the  linemen.  There  was  evidence 
tending  to  show  that  the  plaintiff's  injuries 
were  the  direct  result  of  negligence  on  the 
part  of  Runyon,  while  he  was  co-operating 
with  the  plaintiff  in  the  work,  and  at  the 
same  time  was  supervising  and  directing 
the  work.  HELD,  that  Runyon  was  a  fel- 
low servant  of  the  plaintiff,  for  whose  neg- 
ligence the   common   employer  cannot   be 
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held  liable.— Knutter  vs.  New  York  and 
New  Jersey  Telephone  Co.,  38  Vr.  640. 

\\  here  there  is  negligence  in  the  perform- 
ance or  non-performance  of  some  duty  that 
is  imposed  by  law  upon  the  master  for  tin- 
safety  of  the  injured  servant,  the  master 
is  responsible,  irrespective  of  the  rank  of  the 
negligent  employe;  but  where  the  negligence 
is  in  the  performance  or  non-performance 
of  seme  duty  thai  is  merely  incidental  to 
the  general  employment,  the  master  is  no1 
responsible,  although  the  negligent  servant 
was  superior  in  rank  to  him  who  was  injured. 
—Ibid. 

The  "superior  servant  rule."  as  a  limita- 
tion upon  the  master's  exemption  from 
liability  to  a  servant  for  the  negligence  of  a 
fellow  servant,  does  not  obtain  in  this  3tate 
—Ibid. 

This  rule  extends  also  to  a  foreman  in 
charge  of  such  employes,  who  is  a  fellow 
servant  with  them,  while  giving  directions 
with   regard   to,   or  assisting  them   in   the 

perf iance  of,  the  duties  of  the  common 

employment.  And  the  muster  is  not  liable 
tn  the  employe  for  injuries  arising  out  of 
the  negligence  of  such  foreman,  except  when 
his  acts  relate  to  the  personal  duties  which 
the  master  owes  to  the  servant,  and  from 
which  he  cannot  escape  responsibility  by 
delegating  them  to  another. — Enright  vs. 
Oliver  &  Burr,  40  Vr.  357. 

2.  Same  Common  Employment. 

In  an  action  to  recover  damages  for  in- 
jury caused  by  the  negligence  of  defend- 
ant's servant,  the  defence  of  common  em- 
ployment cannot  prevail  to  exempt  tin-  de- 
fendant from  liabiity  unless  the  injured 
person  anil  the  servant  whose  negligence 
caused  the  injury  were  not  only  engaged 
in  a  common  employment,  but  were  also 
in  the  service  of  the  defendant  as  a  common 
master. — Jansen  vs.  Jersey  City,  32  Vr.  243. 

The  plaintiff  was  injured  by  the  fall  of  a 
scaffold  erected  by  his  fellow  laborers,  en- 
gaged with  him  in  the  common  employ- 
ment of  the  defendant  as  ship  carpenters, 
about  the  hull  of  a  ferryboat  upon  which 
they  were  working.  The  fall  was  the  re- 
sult of  negligent  construction.  At  the  close 
of  plaintiff's  case  the  latter  was  non-suited. 
HELD  — 

1.  That  the  negligence  complained  of  be- 
ing the  negligence  of  a  fellow  servant,  and 
there  being  no  proof  of  faulty  materials  or 
negligence  in  selecting  the  workmen,  the 
master  was  not  liable  and  plaintiff  could  not 
recover. 

2.  The  fact  that  there  was  a  foreman, 
who  gave  directions,  did  not  alter  or  modify 
the  application  of  this  rule,  because  it  ap- 
peared that  the  foreman  did  not  represent 
the  master  as  his  agent  or  middleman  ex- 
clusively, but  was  at  work  with  the  others 
in  the  common  employment  of  the  master. 

3.  The  operation  of  the  rule  stated  was 
not  altered  by  the  evidence  tending  to  prove 
that  the  plaintiff  did  not  enter  the  service 


of  the  master  until  after  the  ri.  gligi  m  at  I 
complained  of,  it  appearing  that  plaintiff 
had  worked  in  the  yard  a  short  time  before, 
and  in  other  shipyard  .  and  knew  that  the 
erection  of  the  scaffold  and  the  shifting  of 
it  in  the  progress  of  the  work,  both  in  this 
and  the  other  yards,  was  a  duty  which  de- 
volved upon  the  ship  carpenters  under  their 
contract  of  service  with  the  master. — Olsen 

vs.  Nixon,  32  Vr.  691. 

The  rule  that  a  master  is  not  liable  for 
injury  resulting  to  a  servant  from  the  neg- 
ligence of  fellow  servants  in  the  same  com- 
mon employment,  if  such  servants  are  se- 
lected with  reasonable  can-,  is  applicable 
to  the  construction,  under  one  foreman,  of 
a  road  with  a  brick  sewer  therein.  In  such 
a  case  the  bricklayers  who  build  the  sewer 
are  in  a  common  employment  with  the 
laborers  who  excavate  and  sheathe  the 
trench  and  with  the  foreman  who  directs 
the  whole  work. — Curley  vs.  Hoff,  33  Vr. 
758. 

Sofield  was  engaged  as  an  employe  of  the 
defendant  company,  the  ( ruggenheim  Smelt- 
ing Company,  in  its  copper  smelting  factory, 
as  a  helper  at  one  of  the  furnaces  used  in 
that  work.  Near  to  the  furnace  at  which 
Sofield  was  engaged,  other  workmen  of  the 
defendant  were  engaged  in  taking  from  an- 
other furnace  molten  copper,  and  throwing 
it  with  ladles  into  a  pit  of  cold  water  (this 
water  l>y  this  process  became  extremely 
hot  i.  some  fifteen  feet  away,  on  a  line  seven 
feel  from  the  furnaces,  at  right  angles,  and 
upon  the  other  side  of  the  passageway  of 
that  width  running  in  front  of  all  the  furn- 
aces. The  pit  when  not  in  use  was  covered 
with  lit  and  suitable  planking  furnished  by 
the  defendant  rendering  it  entirely  safe 
from  any  person  falling  into  it.  This  pit 
was  kept  covered  by  the  workmen  when  not 
in  ttse.  When  the  workmen  commenced 
work  it  was  SO  covered,  and  the  covering 
was  removed  by  them  for  the  purpose  of 
throwing  the  molten  copper  into  the  pit, 
and  as  the  work  progressed  the  planking 
was  partly  replaced.  During  the  progress 
of  the  work,  and  in  the  middle  of  the  night, 
a  recess  was  taken  by  the  workmen  for  the 
purpose  of  eating  a  dinner  or  lunch;  they 
failed  to  replace  the  planking  over  the  pit. 
Sofield,  engaged  at  the  other  furnace  was 
sent  upon  an  errand  by  the  foreman,  and 
in  going  along  this  passageway  to  a  door 
at  the  end  of  the  factory,  somehow  got  off 
the  line  of  the  passageway  and  fell  or 
slipped  into  the  pit  and  was  scalded  to 
death.  HELD,  that  the  failure  to  replace 
the  planking  if  it  was  an  act  of  negligence, 
was  tie-  negligence  of  the  co-servants  of 
Sofield  in  the  common  employment  and  a 
risk  assumed  by  him,  and  that  recovery 
could  not  be  had  for  the  benefit  of  his  next 
of  kin. — Sofield  vs.  Guggenheim  Smelting 
Co.,  35  Vr.  605. 

The  defendant  had  furnished  planking 
adjustable  to,  and  easy  to  be  used  to  cover 
this  pit  and  thus  render  it  entirely  safe,  and 
it  was  the  duty  of  the  servants  of  the  de- 
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fendant  to  use  it  for  that  purpose,  and  their 
failure  to  do  so  was  not  the  negligence  of 
the  defendant,  but  their  own  negligence 
in  the  performance  of  the  work,  for  which 
the  defendant  is  not  liable  to  them  or  their 
co-servants. — Ibid. 

The  plaintiff,  who  was  employed  in  bolt- 
ing iron  plates  fast  to  a  vessel  in  the  course 
of  its  construction,  suffered  injuries  by  his 
fall  from  a  scaffold  erected  by  carpenter 
workmen,  engaged  with  him  in  the  common 
employment  of  the  defendant  and  in  the 
general  construction  of  the  vessel.  Assum- 
ing that  the  plaintiff's  fall  was  caused  by 
the  improper  or  negligent  construction  of 
the  scaffold,  it  was  held  that  the  negligence 
upon  which  the  suit  was  founded  was  that 
of  co-servants  for  which  the  master  was  not 
in  law  liable,  and  that  no  right  of  action 
against  him  was  shown. — Pfeiffer  vs.  Dia- 
logue, 35  Vr.  707. 

If  the  plaintiff,  when  injured  by  negli- 
gence on  the  part  of  the  employes  of  the 
defendant,  was  employed  and  paid  by  one 
who  acted  in  so  doing  as  the  mere  agent  of 
the  defendant,  in  such  case  the  plaintiff  was 
a  co-servant  with  those  whose  negligence 
occasioned  his  injury,  and  there  should  have 
been  a  direction  of  a  verdict  for  the  de- 
fendant if  the  jury  found  such  agency  ex- 
isted.— Norman  vs.  Middlesex  and  Somer- 
set Traction  Co.,  39  Vr.  72S. 

When  two  persons  are  working  together 
in  a  common  employment,  under  circum- 
stances which  cast  upon  each  a  duty  to  take 
care  that  his  acts  shall  not  do  injury  to  the 
other,  for  a  breach  of  which  duty  an  action 
will  lie,  the  fact  that  both  are  engaged  in 
the  common  employment  of  the  same  mas- 
ter will  not  prevent  the  one  injured  by  the 
negligent  act  of  the  other  from  maintaining 
an  action  therefor. — O'Brien  vs.  Traynor, 
40  Vr.  239. 

A  servant  of  Whan,  while  in  a  safe  posi- 
tion and  free  from  danger,  in  doing  his  mas- 
ter's work,  at  the  request  of  the  engineer 
of  the  elevator  company,  which  was  en- 
gaged in  an  independent  employment  over 
which  Whan  had  no  control,  attempted  to 
loosen  the  elevator  which  had  stuck  fast, 
and  while  so  doing  was  killed.     HELD, — 

1.  That  Whan  is  not  liable,  as  the  acci- 
dent did  not  happen  while  decedent  was 
engaged  in  serving  him. 

2.  That  the  elevator  company  is  not  lia- 
ble. If  the  engineer  had  authority  to  em- 
ploy the  decedent,  they  were  fellow  ser- 
vants.  If  he  had  no  such  authority  the 
decedent  was  a  mere  volunteer.  The  dan- 
ger was  also  obvious. — Longa  vs.  Stanley 
Hod  Elevator  Co.,  40  Vr.  31. 

As  a  general  rule,  employes  of  a  common 
master,  who  are  engaged  in  the  common 
employment  of  erecting  a  building  or  other 
structure,  are  all  fellow  servants;  and  the 
rule  is  not  altered  because  such  employes 
may  be  engaged  in  different  departments  of 
the  common  business.  In  their  contract  of 
hiring  they  assume  the  risk  of  each  other's 


negligence,  and  cannot  look  to  the  master 
for  damages  for  an  injurv  resulting  there- 
from.—Enright  vs.  Oliver  &  Burr,  40  Vr.  357. 

It  is  one  of  the  personal  duties  of  the  mas- 
ter to  exercise  reasonable  care  to  furnish 
safe  appliances  to  the  employe  for  use  while 
engaged  in  such  work ;  but  where  the  master 
furnishes  proper  and  sufficient  materials, 
and  the  employe,  as  a  part  of  his  work, 
undertakes  the  construction  of  such  appli- 
ances, but  the  employe,  by  negligence,  in 
putting  the  materials  together  or  in  select- 
ing them,  constructs  an  unsafe  appliance, 
which  results  in  injury  to  another,  the  mas- 
ter is  not  liable. — Ibid. 

Where  a  flagman  of  a  stalled  railway 
train,  whose  duty  it  is  to  signal  an  approach- 
ing train,  fails  to  perform  that  duty,  the 
railway  company  is  not  responsible  to  a 
fellow  servant  of  the  flagman  for  such 
neglect. — Miller  vs.  Central  Railroad  Co., 
40  Vr.  41.3. 

A  flagman  of  one  train  and  the  engineer 
of  another  train  of  the  same  company  are 
engaged  in  a  common  employment,  and  are 
fellow  servants  within  the  rule  exempting 
the  master  from  liability. — Ibid. 

Norman,  the  plaintiff,  was  in  the  employ 
of  one  Lesher,  who  was  repairing  the  road 
of  the  defendant,  under  a  contract  with  de- 
fendant, and  while  plaintiff  was  engaged  in 
propelling  a  car  over  defendant's  road,  in 
the  service  of  Lesher,  a  car  of  defendent 
collided  with  that  car  and  injured  plaintiff, 
the  collision  being  due  either  to  the  fact 
that  the  servant  on  the  car  preceding  that 
on  which  the  plaintiff  was  failed  to  warn 
defendant's  servant  driving  the  colliding 
car,  or  else  that  servant  failed  to  heed  the 
warning  and  wait  on  switch.  HELD,  that 
the  direction  of  a  verdict  for  the  defendant, 
on  the  ground  that  the  employes  of  Lesher 
and  the  employes  of  the  defendant,  were 
all  operating  cars  over  the  line  of  the  de- 
fendant, and  hence  were,  in  the  operation 
of  the  cars,  all  fellow  servants,  was  error. 
— Norman  vs.  Middlesex  and  Somerset 
Traction  Co.,  42  Vr.  652. 

3.  Selection  of  Fellow  Servant  by 

Master. 

A  master  owes  to  his  servants  the  duty  of 
using  reasonable  care  and  prudence  in  the 
selection  of  their  fellow  servants;  and  if  he 
knowingly  employs  or  retains  in  his  service 
an  unskilled  or  incompetent  workman,  he 
is  responsible  for  injuries  received  by  an 
employe  through  the  unskillfulness  or  in- 
competency of  such  workman. — Chandler 
vs.  Coast  Electric  Railway  Co.,  32  Vr.  380. 

4.  Joint  Negligence  with  Master. 

Where  an  injury  arises  to  a  workman  by 
reason  of  the  united  negligence  of  a  master 
and  a  fellow  servant,  the  master  is  liable  to 
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respond  for  such  injuries. — Belleville  Stone 
Co.  vs.  Mooney,  31  Vr.  324.     Sec  32  Id.  253. 

For  the  negligence  of  the  trackmen, 
charged  with  the  inspection  and  repair  "f 
the  tracks  and  roadbed,  where  such  negli- 
gence causes  injury  to  a  trainman  traveling 
thereon,  the  railroad  company  is  responsi- 
ble.— Smith  vs.  Erie  Railroad  Co.,  38  Vr. 
636. 

Where  the  negligence  of  the  master  con- 
curs with  that  of  the  servant  in  producing 
injury  to  a  fellow  servant,  the  master  is 
liable,  and  therefore  the  burden  is  on  the 
master  to  show  that  he  had  furnished  proper 
tools  which  the  servant  might  have  used. 
— Campbell  vs.  Gillespie  Co.,  40  Vr.  279. 

5.  Substitution  of  Tools  by  Fellow 
Servant. 

A  master  who  furnishes  to  his  servant 
safe  and  suitable  appliances  with  which 
to  do  the  work  upon  which  lie  is  engaged, 
is  not  responsible  for  injuries  received  by 
the  servant  by  reason  of  defects  in  appli- 
ances substituted  by  a  fellow  servant  for 
those  furnished  by  the  master. — Campbell 
vs.  New  Jersey  Dry  Dock  and  Transporta- 
tion Co.,  32  Vr.  382 

6.  General  Theory. 

It  is  the  failure  of  a  fellow  servant  to 
exercise  reasonable  care,  not  his  knowledge 
of  a  specific  danger,  that  absolves  the  mas- 
ter from  liability  to  a  co-employe  for  in- 
juries caused  thereby. — Levene  vs.  Stand- 
ard Oil  Co.,  35  Vr.  63. 

The  test  must  always  be  whether  the 
negligent  act  or  omission  was  in  the  dis- 
charge of  the  master's  or  the  servant's  duty. 
If  it  was  in  the  discharge  of  the  servant's 
duty  the  master  is  not  liable  to  co-servants 
in  the  same  employment  for  such  negligent 
act  or  omission. — Sofield  vs.  Guggenheim 
Co.,  35  Vr.  605. 

The  "superior  servant  rule,"  as  a  limita- 
tion upon  the  master's  exemption  from  lia- 
bility to  a  servant  for  the  negligence  of  a 
fellow  servant,  does  not  obtain  in  this  state. 
— Knutter  vs.  New  York  and  New  Jersey 
Telephone  Co.,  38  Vr.  646. 

Where  there  is  negligence  in  the  perform- 
ance or  non-performance  of  some  duty  that 
is, imposed  by  law  upon  the  master,  for  the 
safety  of  the"  injured  servant,  the  master  is 
responsible,  irrespective  of  the  rank  of  the 
negligent  employe;  but  where  the  negli- 
gence is  in  the  performance  or  non-perform- 
ance of  some  duty  that  is  merely  incidental 
to  the  general  employment,  the  master  is 
not  responsible,  although  the  negligent  ser- 
vant was  superior  in  rank  to  him  who  was 
injured. — Ibid. 


IV.   DUTIES  AND   LIABILITIES  OF 
SERVANT. 

1.  Assumption    of    Risk    of    Obvious 
Danger. 

Where  the  trial  judge  charges  (he  jury 
that  the  employer  contracts  witli  his  em- 
ploye to  use  reasonable  diligence  to  proti  -  t 
him  from  ordinary  risks,  it  is  not  error  for 
the  judge  to  omit,  in  that  connection,  the 
qualifying  words,  "not  obvious  to  the  em- 
ploye." where  the  learned  judge  expressly 
told  the  jury  that  "when  the  employment 
presents  special  features  of  danger,  yet  of 
such  a  nature  or  character  that  they  must 
have  been  known  to  the  employe,  such  as 
are  open  and  obvious  to  one  ordinarily 
skilled  in  the  employment,  then  the  servant 
a]s. i  assumes  the  risks  of  ihose  obvious  dan- 
gers in  taking  the  employment." — Belleville 
Some  Co.  vs.  Comben,  32  Vr.  353.  A.  33 
Id.  449. 

A  servant  who  chooses  to  enter  into  an 
employment  involving  danger  of  personal 

injury  which  tin-  master  might  have  avoided, 
takes  upon  himself  the  risks  i>f  all  the  haz- 
ards incident  to  the  employment,  the  ex- 
istence of  which  are  known  to  him,  or 
which  are  plain  and  obvious,  and  which  he 
has  no  reason  to  expect  will  be  counter- 
acted <>r  removed;  and  no  action  will  lie 
against  a  master  for  injuries  to  the  servant 
resulting  from  such  dangers. — Chandler  vs. 
i  oasl  Electric  Railway  Co.,  32  Vr.  380. 

In  the  relation  of  master  and  servant, 
whatever  may  be  the  negligence  of  the  mas- 
ter to  exercise  reasonable  care  to  provide 
a  safe  place  for  his  servant  to  perform  his 
work  in.  or  to  provide  safe  appliances  for 
him  to  do  his  work  with,  still  when  the  risks 
of  danger  arising  are  incidental  to  the  em- 
ployment,  and  obvious  to  the  servant,  or 
discoverable  by  the  exercise  of  ordinary 
care  on  the  part  of  the  servant,  the  neglect 
of  the  master  cannot  be  made  the  basis  of 
an  action  for  damages  for  injuries  caused 
by  such  risks.  In  law  they  are  assumed 
by  the  servant  when  he  enters  and  continues 
in  the  emplovment. — Regan  vs.  Palo,  33 
Vr.  30. 

Where  a  workman  digging  a  deep  trench  for 
a  sewer,  through  soil  the  character  of  which 
he  can  observe,  with  full  knowledge  of  the 
nature  of  his  employment,  and  the  manner 
in  which  it  is  being  conducted,  he  connot 
recover  for  injuries  arising  from  dangers 
which  were  obvious  to  him  or  which  he 
could  observe  or  discover  in  the  exercise  of 
ordinary  care.  He  must  show  some  facts 
from  which  the  jury  can  infer  or  conclude 
that  there  was  latent  or  concealed  danger 
of  which  the  master  had  knowledge  or 
should  have  had  knowledge  and  from  which 
latent  or  concealed  danger  the  master  failed 
to  exercise  reasonable  precautions  to  pro- 
tect him  in  his  employment. — Ibid. 

A  railroad  company,  in  the  operation  of 
its  railroad  and  freight  and  coal  yards,  is 
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not  bound  to  make,  establish  and  enforce 
rules  and 'regulations  to  protect  its  servants 
and  employes  from  the  risks  of  danger  in- 
cident to  the  employment,  or  from  those 
risks  which  are  obvious,  or  risks  of  danger 
arising  from  the  negligence  of  co-servants 
in  the  same  common  employment,  nor  from 
the  risk  of  danger  to  be  incurred  by  reason 
of  the  want  of  ordinary  care  on  the  part 
of  the  servant  in  his  employment. — Voss  vs. 
Delaware,  Lackawanna  and  Western  Rail- 
road Co.,  33  Vr.  59. 

The  doctrine  of  the  assumption  of  obvious 
risks  by  the  servant  applies  as  well  to  those 
which  first  arise  or  become  known  to  the 
servant  during  the  services  as  to  those  in 
contemplation  at  the  original  hiring.  Upon 
the  discovery  by  the  servant  that  he  is  being 
exposed  to  dangers  in  his  employment  not 
within  the  contract  of  hiring,  it  is  his  duty 
to  give  notice  of  the  same  to  the  master,  and 
protest  against  such  new  or  added  dangers, 
and  if  he  fails  to  do  so  and  continues  in  the 
service,  he  will  he  held  to  have  assumed  the 
risks  thereof. — Johnson  vs.  Devoe  Snuff  Co., 
33  Vr.  417. 

A  servant  lost  a  thumb  and  suffered  other 
injuries  by  his  hand  being  caught  in  the 
rollers  of  a  snuff  mill.  He  had  a  stick  in  his 
hand,  which  was  one  of  the  tools  provided 
by  the  master,  and  was  engaged  in  feeding 
leaf  tobacco  to  the  mill  and  relieving  the 
rollers  when  they  became  clogged.  He  was 
a  man  of  full  age  and  an  experienced  at- 
tendant upon  the  mill.  The  master  had 
ordered  the  servant  to  grind  a  lot  of  green 
or  damp  tobacco,  to  which  the  mill  was  not 
accustomed,  its  previous  operations  by  the 
servant  having  been  confined  to  the  dry 
leaf.  This  material  caused  the  rollers  to 
become  clogged  more  easily,  and  to  exhibit 
an  increased  jumping  motion  above  what 
ordinarily  attended  its  operations,  and  en- 
hanced somewhat  the  danger  of  the  opera- 
tor. The  plaintiff  continued  to  operate  the 
mill  under  the  changed  conditions  for  three 
hours  before  the  accident  happened,  in  a 
well  lighted  room,  without  making  any  com- 
plaint or  objection  to  the  master  of  the  in- 
creased danger,  which  was  obvious.  Upon 
the  trial  of  a  suit  for  damages  by  the  ser- 
vant, at  the  close  of  the  plaintiff's  cape,  he 
was  non-suited  on  the  ground  that  the  dan- 
ger was  an  obvious  one,  the  risk  of  which 
the  servant,  under  the  circumstances,  must 
be  held  to  have  assumed.  HELD,  on  error, 
thai  the  non-suit  was  right. — Ibid. 

An  employe  assumes  the  risk  of  such 
dangers  attending  the  prosecution  of  his 
work  as  he  would  discover  by  the  exercise 
of  ordinary  care  for  his  personal  safety,  and 
for  hurt  happening  to  him  from  those  dan- 
gers the  employer  is  not  responsible. — Atha 
ct  Illingworth  Company  vs.  Costello,  34 
Vr.  27.  ' 

A  charge  which,  by  the  fair  import  of  its 
language,  confines  the  obvious  dangers,  of 
which  ah  employe  assumes  the  risk,  to  the 
dangers  arising  from  the  facts  known  to  him, 


does  not  properly  embody  the  rule  above 
stated. — Ibid. 

The  liability  of  a  mullion  to  break  under 
the  pressure  required  to  remove  the  [old 
putty  was  as  apparent  to  the  servant  as]  to 
the  master,  and  constituted  an  obvious 
danger. — Saunders  vs.  Eastern  Hydraulic 
Brick  Co.,  34  Vr.  554. 

If  the  servant,  in  removing  the  old  putty, 
exerted  sufficient  pressure  to  break  the  mul- 
lion, when  he  unnecessarily  had  put  himself 
in  a  position  which  prevented  him  from  sup- 
porting himself  on  the  roof,  his  consequent 
fall  through  the  window  was  the  result  of 
his  negligence. — Ibid. 

A  person  who  enters  into  the  employ  of 
another  assumes  all  the  risks  and  perils 
usually  incident  to  the  employment;  and 
included  in  such  risks  and  perils  are  those 
which  it  is  a  part  of  his  duty  to  take  knowl- 
edge of  bv  observation. — Coyle  vs.  Griffing 
Iron  Co.,  34  Vr.  609. 

The  obvious  dangers,  the  risks  which  are 
assumed  by  the  servant  in  his  master's  em- 
ployment, are  such  risks  as  he  becomes 
acquainted  with  in  such  employment.  He 
is  bound  to  use  his  eyes  to  see  that  which 
is  open  and  apparent  to  any  person  using 
his  eyes,  and  if  he  fails  to  do  so  he  cannot 
charge  the  consequences  upon  his  master, 
for  such  a  risk  is  impliedly  assumed  by  him. 
— Dillinberger  vs.  Weingartner,  35  Vr.  292. 

The  doctrine  of  the  assumption  of  obvious 
risks  by  the  servant  applies  as  well  to  those 
which  arise  or  become  known  to  the  servant 
during  the  service  as  to  those  in  contem- 
plation by  the  original  hiring. — Ibid. 

A  female  employe  of  the  age  of  thirty- 
two  years,  engaged  in  a  factory  for  ironing 
and  pressing  corsets,  attempted  to  lower 
the  sash  in  the  frame  of  a  window,  behind 
a  revolving  fan,  in  another  frame,  slightly 
projecting  into  the  room  in  which  she  was 
engaged.  She  was  well  acquainted  with 
the  manner  of  the  operation  of  the  fan,  and  of 
the  danger  of  drawing  down  the  sash  of  the 
window  whilst  the  fan  was  in  motion;  she 
saw  it  was  revolving  rapidly,  and  in  her 
attempt  to  open  the  sash,  either  by  mistake, 
the  slipping  of  the  hand  or  by  placing  her 
hand  through  the  spaces  in  the  fan,  it  came 
in  contact  with  the  flanges  of  the  moving 
fan.  It  appeared  that  a  safe  way  was  to 
put  the  hand  up  behind  the  fan  and  take 
hold  of  the  sash  and  pull  it  down,  and  if 
it  was  attempted  to  be  done  by  putting  the 
hand  through  between  the  rim  of  the  fan 
and  the  frame  thereof,  in  front  of  the  sash, 
it  was  unsafe  and  dangerous.  HELD,  that 
the  danger  in  pulling  down  the  sash  was 
an  obvious  one.  and  that  no  liability  of  the 
master  could  be  predicted  upon  an  injury 
resulting  from  the  work  of  lowering  such 
sash. — Ibid. 

A  servant  assumes  the  usual  and  obvious 
risks  of  his  employment,  and  also  risks  con- 
sequent   upon  '[special   dangers   known   to 
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him,  or  which  lie  could  discover  by  the  use 
of  ordinary  care.  The  negligence  of  the 
master  is  not  one  of  these  risks. — Christen- 
sen  vs.  Lambert,  38  Vr.  341. 

The  plaintiff's  intestate,  while  engaged 
with  others  of  the  defendant's  employes, 
under  the  direction  of  a  foreman,  in  lifting 
and  pushing  by  hand  a  tall  and  unwieldy 
derrick  into  an  upright  position  to  be  ready 
for  hoisting  materials  into  a  building,  was 
thrown  from  the  building  and  killed  by 
the  sudden  falling  of  the  derrick.  At  the 
trial  of  the  plaintiff's  suit  against  the  mas- 
ter for  damages  resulting  from  the  death  of 
the  intestate,  based  upon  the  alleged  neg- 
ligence of  the  master  towards  the  intestate, 
there  was  no  evidence  introduced  by  the 
plaintiff  from  which  the  jury  could  law  fully 
infer  such  negligence.  But  under  the  evi- 
dence of  the  defendant,  the  plaintiff's  case 
was  somewhat  strengthened  on  that  sub- 
ject, although  not  sufficiently  to  justify  t lie 
instructions  given  to  the  jury  by  the  trial 
judge  who  charged  that  the  liability  of  the 
defendant  turned  upon  the  question  whether 
or  not  the  plank  upon  which  the  machine 
stood  contained  nails  for  the  prevention  of 
its  slipping,  and  that  if  not  then  their  ver- 
dict should  be  for  the  plaintiff;  and  there- 
upon refused  to  charge  certain  of  the  de- 
fendants' requests  to  the  effect  that  the  jury 
could  find  under  the  evidence  that  the  de- 
ceased, in  the  handling  of  the  derrick,  as- 
sumed an  obvious  risk  for  the  consequences 
of  which  the  defendant  was  not  legally 
chargeable.  HELD,  that  in  refusing  such 
requests  the  trial  court  erred. — Loid  vs. 
Rogers  Co.,  39  Vr.  713. 

Where  an  employe  seeks  to  hold  the  master 
liable  for  an  injury  growing  out  "f  the  negli- 
gence of  a  fellow  servant,  and  it  appears 
that  such  negligence  resulted  from  the  in- 
competent acts  of  such  fellow  servant,  for 
which  the  master  would  ordinarily  be  held 
responsible,  if  it  further  appears  that  the 
conditions  created  by  such  incompetency, 
and  which  would  expose  the  employe  to 
increased  danger,  and  from  which  the  acci- 
dent, arose  which  caused  the  injury,  were 
known  to  such  injured  employe,  or  should 
have  been  known  to  him  by  the  exercise  of 
due  care,  and  yet,  without  giving  notice 
thereof  to  the  master  or  seeking  to  remedy 
such  conditions,  continues  in  the  employ- 
ment, and  thereby  suffers  the  injury,  he 
will  be  held  to  have  assumed  the  risk  as  an 
obvious  one,  and  cannot  recover. — Enright 
vs.  Oliver  &  Burr,  40  Vr.  357. 

It  is  also  accepted  law  in  this  state  that, 
under  the  same  contract,  the  servant,  on 
his  part,  assumes  the  risks  incident  to  his 
employment,  including  such  as  arise  from 
the  negligence  of  a  fellow  servant,  engaged 
under  the  same  master,  in  the  common 
employment;  also  those  plain  and  obvious 
dangers  which  are  apparent  to  one  of  or- 
dinary skill  and  understanding. — McDonald 
vs.  Standard  Oil  Co.,  40  Vr.  445. 


Where  an  adult  workman  of  ordinary 
intelligence,  who  had  been  engaged  for  four 
or  five  weeks  in  cutting  the  heads  from  the 
rivets  of  an  old  tank,  lost  an  eye  by  injury 
from  a  flying  metallic  chip,  the  flying  of 
the  chips  being  frequent  and  easily  observ- 
able. HELD,  that  the  doctrine  of  assumed 
obvious  risk  obtains  with  full  force,  and  a 
judgment  of  non-suit  will  not  be  reversed. 
—Ibid. 

The  owners  of  a  mine  having  furnished 
an  employe  with  a  guide  to  take  him  down 
to  the  mine  and  to  his  place  of  work,  it  was 
not  necessar3'  to  warn  him  of  the  dangers 
he  might  encounter  if  he  wandered  off  from 
the  path.— Smith  vs.  Thomas  Iron  Co.,  40 
Vr.  11. 

Where  there  is  evidence  from  which  the 
jury  may  reasonably  find  that  the  injured, 
sen-ant  had  no  knowledge  of  the  latent 
danger  that  necessitated  the-  use  of  certain 
precautions  for  his  safety,  it  cannot  be  held 
as  a  conclusion  of  law  that  because  the  ser- 
vant knew  of  the  absence  of  the  precau- 
tions he  thereby  assumed  the  risk  of  injury 
resulting  to  him  from  their  absence. — Burns 
vs.  Delaware  and  Atlantic  Telegraph  Co., 
41  Vr.  745. 

It  is  not  merely  the  physical  surroundings 
of  the  servant  that  must  be  obvious  to  him 
in  order  that  he  may  be  held  to  have  assumed 
the  risk  arising  therefrom,  but  it  must  be 
obvious  to  him,  or  at  least  to  an  ordinarily 
prudent  servant  under  the  circumstances, 
that  there  is  danger  to  him  in  such  a  situa- 
tion.— Ibid. 

When  upon  a  case  made  by  the  plaintiff 
his  assumption  of  the  risk  that  led  to  his 
injury  appeared,  a  motion  made  for  a  non- 
suit upon  that  ground  should  be  granted. 
— Mannebach  vs.  Stevens,  42  Vr.  368. 

The  danger  to  a  workman  attendant  upon 
a  rubber  grinding  machine  consisting  of  two 
rollers  is  an  obvious  one  and  for  a  resultant 
injury  thereby  the  master  is  not  responsible. 
—Holland  vs.  Johnson,  23  N.  J.  L.  J.  43. 

2.  Latent  and  Concealed  Dangers. 

When  the  danger  is  latent  and  concealed, 
and  the  facts  are  such  that  the  master  did 
not  have  any  knowledge  of  it,  and  the  facts 
are  not  such  that  the  master  in  the  exer- 
cise of  reasonable  care  should  have  known 
of  it,  or  should  have  been  put  upon  an  in- 
quiry, to  ascertain  the  danger,  the  servant 
cannot  recover  for  injuries  arising  from 
such  danger.  When  the  servant  and 
master  have  a  like  knowledge  and  ap- 
preciation of  the  danger  existing  in  the 
employment,  there  can  be  no  recovery  of 
damages  by  the  servant  for  injuries  arising 
therefrom. — Regan  vs.  Palo,  33  Vr.  30. 

The  risk  of  injury  from  a  defect  in  a  rail- 
road track  or  roadbed  negligently  permitted 
to  remain  in  bad  repair,  is  not  among  the 
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ordinary  and  natural  risks  that  are  assumed 
by  a  trainman,  and  is  not  assumed  unless 
it  becomes  known  to  him  or  is  so  obvious 
that  by  the  exercise  of  ordinary  care  on  his 
part  it  would  be  observed. — Smith  vs.  Erie 
Railroad  Co.,  38  Vr.  636. 

If  the  injury  is  due  to  a  latent  defect 
which  the  master  either  knew  or  by  the 
exercise  of  the  care  required  of  him  might 
have  known,  he  will  be  liable. — Carroll  vs. 
Tidewater  Oil  Co.,  38  Vr.  679. 

A  servant  is  entitled  to  assume,  in  the 
absence  of  any  notice  to  the  contrary,  that 
the  master  has  exercised  reasonable  care 
and  skill  in  providing  for  the  safety  of  the 
servant. — Ibid. 

The  plaintiff,  while  acting  as  a  brakeman 
in  the  employment  of  the  defendant,  fell 
from  the  roof  of  a  freight  car  and  was  in- 
jured, the  cause  of  his  fall  was  that  the 
grab-iron  on  the  roof  pulled  out  the  screw 
which  held  it,  as  he  threw  his  weight  upon 
it  in  descending,  the  defects  being  the  in- 
sufficiency of  the  screw  and  the  deteriora- 
tion of  the  wood.  The  car  belonged  to  the 
Chicago  and  Erie  Railway  Company,  and 
first  appears  in  the  evidence  as  arriving 
loaded  at  Port  Jervis,  in  a  freight  train 
which  came  from  the  west  over  the  Dela- 
ware division  of  the  defendant's  railroad. 
Afterwards  it  was  hauled  by  the  defendant 
to  Weehawken,  where  the  accident  hap- 
pened.    HELD  — 

1.  It  must  be  inferred  against  the  plain- 
tiff that  the  car  was  received  by  the  de- 
fendant loaded  for  transportation  by  it  as 
a  common  carrier. 

2.  The  defects  complained  of  were  not 
such  as,  under  the  circumstances,  the  de- 
fendant was  bound  to  guard  against. — 
Anderson  vs.  Erie  Railroad  Co.,  39  Vr.  647. 

3.  To  Select  Proper  Tools. 

If  the  master  supplies  proper  tools  and 
appliances  for  the  work  in  which  his  em- 
ployes are  engaged,  he  is  not  liable  for  an 
injury  which  one  of  his  servants  receives 
by  reason  of  the  servant's  selecting  from 
such  tools  and  appliances  one  not  adapted 
safely  to  his  work. — Guggenheim  Smelting 
Co.  vs.  Flannigan,  33  Vr.  354. 

If  the  master  furnishes  safe  ladders,  and  a 
servant  uses  a  ladder  not  provided  by  the 
master,  but  made  by  a  fellow  workman  as 
a  temporary  makeshift,  by  reason  whereof 
the  servant  is  injured,  the  master  is  not 
liable  for  the  injury  although  the  servant 
may  have  reason  to  believe  that  the  ladder 
he  uses  is  one  of  those  provided  by  the  mas- 
ter.— Ibid. 

If  the  master  has  proper  tools  within 
reach  of  the  workmen,  and  they,  through 
negligence  or  lack  of  judgment,  select  the 
poor  ones,  the  master  will  not  be  liable  for 
any  resulting  injury  to  them. — Campbell  vs. 
Gillespie  Co.,  40  Vr.  279. 


When  the  defect  in  the  tool  taken  by  the 
servant  is  obvious,  the  servant  who  takes 
it.  although  it  is  the  only  one  on  the  prem- 
ises, assumes  the  obvious  risk  of  danger 
to  himself,  but  lie  cannot  assume  an  obvious 
risk  in  such  case  for  a  fellow  servant  who 
does  not  know  of  the  danger. — Ibid 

As  to  a  fellow  servant,  it  will  not  be 
presumed  that  his  co-servant  would  have 
selected  an  obviously  imperfect  tool  when 
he  might  have  chosen  a  good  one. — Ibid. 

4.  Danger  Created  by  Servant. 

An  employe  who,  without  his  master's 
authority,  creates  a  dangerous  condition  in 
the  place  in  which  he  is  working,  assumes 
the  risk  which  such  dangerous  condition 
produces.  He  has  no  claim  on  his  master 
for  protection  against  it,  and  no  right  to 
compensation  from  the  latter  for  injuries 
resulting  from  it. — Sharp  vs.  Durand,  42 
Vr.  354. 


V.  ACTION  AGAINST  MASTER  FOR 
SERVICES. 

.1 .  Justification  for  Discharge. 

Where  the  defence  to  a  suit  by  an  artisan 
for  breach  of  a  contract  of  employment  is 
the  incompetency  of  the  plaintiff,  rebutting 
proof  need  not  be  limited  to  work  done  for 
the  defendant. — Continental  Match  Co.  vs. 
Swett,  32  Vr.  457. 

When  a  workman  has  agreed  to  do,  to 
the  satisfaction  of  his  employer,  work,  the 
excellence  of  which  is  to  some  extent  a  mat- 
ter of  taste,  the  doing  of  the  work  in  a  man- 
ner unsatisfactory  to  the  employer  is  a 
breach  of  contract  for  which  the  employer 
may  discharge  the  workman. — Gwynn  vs. 
Hitchner  &  Yerkes,  38  Vr.  654. 

In  a  suit  by  a  workman  under  such  a  con- 
tract to  recover  compensation  for  an  un- 
lawful discharge,  proof  may  be  legitimately 
directed  at  the  trial  to  the  questions  whether 
the  employer  was  dissatisfied,  and  whether 
he  discharged  the  workman  because  of  dis- 
satisfaction.— -Ibid. 

The  fact  that  employers,  when  discharg- 
ing an  employe,  gave  certain  reasons  there- 
for at  the  time,  does  not  prevent  them  from 
assigning  additional  reasons  in  an  action 
for  such  discharge.— Allen  vs.  Aylesworth, 
13  Dick.  349. 

Where  an  employe  who  had  agreed  to 
work  faithfully  for  his  employers'  interest 
secretly  examined  their  books,  to  which  he 
had  no  right  of  access,  such  act  was  a  breach 
of  his  contract,  and  his  employers,  acting 
in  good  faith,  were  entitled  to  discharge 
him. — Ibid. 
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Where  an  employe  wrongfully  examined 
bis  employers'  books,  to  which  he  had  no 
right  of  access,  the  fact  that  such  employe's 
refusal  to  obey  orders  to  instruct  another 
in  his  duties  was  anticipated,  and  brought 
about  by  his  employers  to  give  them  an 
additional  reason  for  his  discharge,  is  not 
sufficient  to  show  bad  faith  on  their  part 
m  di  charging  him  for  his  misconduct  in 
secretly  examining  their  books. — Ibid. 

In  settlement  of  an  employe's  interest 
in  a  firm,  a  contract  was  made  by  which  he 
agreed,  in  consideration  of  a  payment  of 
money  and  a  salary  for  such  future  em- 
ployment, to  continue  to  work  faithfully 
for  his  employers'  interest.  The  contract 
further  provided  that  his  employers  should 
execute  a  trust  of  certain  securities  to  be 
paid  to  him  on  the  completion  of  the  con- 
tract, and  that,  if  he  was  discharged  for 
cause,  such  securities  should  be  returned 
to  them.  HELD,  that  such  employe  had 
no  interest  in  the  securities  prior  to  the 
completion  of  the  contract,  and,  on  being 
discharged  for  misconduct  before  the  ex- 
piration of  the  term,  he  was  not  entitled 
to  recover  them. — Ibid. 

2.  Questions  for  Jury. 

The  plaintiff  was  employed  for  four  and 
a  half  months  as  a  color  mixer  by  the  de- 
fendants in  the  manufacture  of  wall  paper. 
He  agreed  to  do  his  work  in  a  workman- 
like manner  and  to  the  satisfaction  of  the 
defendants  HELD,  that  the  defendants 
had  a  right  to  judge  for  themselves  whether 
his  work  was  satisfactory,  and  that  it  should 
not  have  been  left  to  the  jury  to  determine 
whether  they  ought  to  have  been  satisfied. 
— Gwynn  vs.  Hitchner  &  Yerkes,  37  Yr. 
97. 

In  a  contract  where  the  employer  re- 
serves to  himself  the  right  to  pass  upon  the 
excellence  of  the  work.  It  should  not  be 
left  to  a  jury  to  say  whether  the  employer 
ought  to  have  been  satisfied. — Gwynn  vs. 
Hitchner  &  Yerkes,  38  Vr.  654. 

Where  the  testimony  as  to  these  ques- 
tions is  in  conflict,  the  direction  of  a  verdict 
for  the  defendant  is  erroneous. — Ibid. 

3.  Measure  of  Damages  for  Wrongful 
Discharge. 

An  employe,  who  is  wrongfully  dis- 
charged before  the  end  of  the  term  fixed  by 
his  contract  of  employment,  is  entitled  to 
recover  from  his  employer,  as  damages  for 
such  wrongful  discharge,  the  amount  which 
he  would  have  earned  if  he  had  been  per- 
mitted to  continue  his  service  until  the  ex- 
piration of  the  time  during  which  the  con- 
tract had  yet  to  run,  after  deducting  such 
sum  as  he"  might  reasonably  earn  between 
the  time  of  his  discharge  and  the  end  of 
the  term  fixed  by  the  contract.— Moore  vs. 
Central  Foundry  Co.,  39  Vr.  14. 


A  servant  employed  by  the  month  at  a 
monthly  sum,  without  excuse,  left  his  em- 
ployer after  working  eighteen  days,  and  the 
next  day  was  employed  by  the  same  master 
by  the  week,  at  increased  wages.  He  again 
left  after  working  two  days.  HELD,  that 
he  cannot  recover  for  his'  eighteen  days' 
services  under  his  first  employment. — Nat- 
alizzio  vs.  Valentino,  42  Vr.  500. 


VI.    LIABILITY    OF    MASTER    FOR 
SERVANTS'  TORTS. 

1.  In  Ejecting  Trespasser. 

A  brakeman  in  the  employ  of  a  railroad 
company  and  one  of  a  crew  in  charge  of  a 
freight  "train  of  the  company  has  implied 
authority  to  eject  a  trespasser  from  the 
train. — West  Jersey  and  Seashore  Railroad 
Co.  vs.  Welch,  33  Vr.  655. 

A  servant  has  implied  authority  to  do 
what  is  necessary  for  the  protection  of  his 
master's  propert3'  which  is  entrusted  to 
him  or  for  fulfilling  the  duty  which  he  has 
to  perform  for  the  master. — Ibid. 

The  inference  of  implied  authority  arising 
from  the  brakeman's  employment,  from 
his  custody  of  the  company's  property  and 
from  the  "duty  owed  to  the  master  in  re- 
spect to  the  train,  will  not  be  overcome  by 
proof  that  the  instructions  of  the  company 
to  its  servants  expressly  required  freight 
conductors  not  to  permit  unauthorized  per- 
sons to  ride  upon  freight  trains. — Ibid. 

The  company  will  be  liable  for  an  injury 
to  a  person  who  was  a  trespasser  on  its 
freight  train,  occasioned  by  the  use  of  ex- 
cessive or  inappropriate  force  by  a  brake- 
man  in  ejecting  him  from  the  train. — Ibid. 

2.  Unauthorized  Act  of  Servant. 

The  plaintiff  was  struck  by  a  wagon  be- 
longing to  the  Adams  Express  Company, 
driven  by  a  person  employed  by  the  Penn- 
sylvania" Railroad  Company  to  carry  the 
United  States  mail,  which  was,  in  fact,  in 
the  wagon,  but  which  previously  had  been 
carried  on  foot  or  in  a  push  cart  HELD, 
that  as  there  was  no  proof  that  the  defend- 
ant had  authorized  its  servant  to  use  a 
wagon,  the  plaintiff  should  have  been  non- 
suited.— Wilson  vs.  Pennsylvania  Railroad 
Co.,  34  Vr.  3S5.     . 

The  servant  of  the  master  cannot  bind 
the  master  to  respond  in  damages  to  the 
plaintiff  unless  it  be  shown  that  the  act 
which  the  servant  did,  wThich  caused  the 
injury,  was  an  act  which  was,  expressly  or 
by  necessary  implication,  within  the  line 
of  his  duty  under  Ms  employment. — Holler 
vs.  Ross,  39  Vr.  324. 
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Liability  of  Master  for  Servants'  Torts. — Actions  by  Master. 


The  master  is  not  responsible  if  the  wrong 
done  by  the  servant  is  done  without  his 
authority,  and  not  for  the  purpose  of  exe- 
cuting his  orders  or  doing  his  work. — Ibid. 

A  person  employed  to  watch  the  personal 
property  of  a  company,  stored  upon  the  real 
property  of  another,  will  not  be  deemed  to 
be  acting  within  the  line  of  his  duty,  if  he 
shall  shoot  a  person  trespassing  upon  the 
realty,  because  that  person  refuses  to  go  off 
the  premises,  or  to  halt  or  to  throw  up  his 
hands,  at  his  command. — Ibid. 

Where  it  appears,  when  the  plaintiff  rests, 
that  the  act  of  the  servant  was  a  willful  one 
and  was  not  expressly  or  impliedly  within 
the  line  of  the  servant's  duty  or  employ- 
ment, there  should  be  a  non-suit. — Ibid. 

An  act  done  by  a  servant  while  engaged 
in  the  work  of  bis  master,  but  entirely  dis- 
connected therefrom,  done,  not  as  a  means 
or  for  the  purpose  of  performing  that  work, 
but  solely  for  the  accomplishment  of  the 
independent  malicious  or  mischievous  pur- 
pose of  the  servant,  is  not  in  any  sense  the 
act  of  the  master;  and,  for  injuries  resulting 
to  a  third  person  from  such  an  act,  the  ser- 
vant alone  is  responsible. — Evers  vs.  Krouse, 
41  Vr.  653. 

Absence  of  proof  that  the  master  did  not 
authorize  the  servant's  act  before  it  was 
done,  or  did  not  afterward  ratify  it,  does 
not  supply  the  place  of  evidence  that  he 
did  authorize  it  or  did  ratify  it. — Neafie  vs. 
Hoboken  Printing  and  Publishing  Co.,  43 
Vr.  340. 

3.  Punitive  Damages. 

A  principal,  whether  an  individual  or  a 
corporation,  cannot  be  charged  with  puni- 
tive damages  for  the  illegal,  wanton  or  op- 
pressive conduct  of  a  servant  unless  the 
principal  participated  in  the  wrongful  act 
of  the  servant,  either  expressly  or  impliedly 
by  his  conduct  authorizing  or  approving  it 
either  before  or  after  it  was  committed. — 
Fohrmann  vs.  Consolidated  Traction  Co., 
34  Vr.  391. 

A  master,  though  liable  to  make  com- 
pensation for  injuries  done  by  his  servant 
within  the  scope  of  his  employment,  can- 
not be  held  liable  for  exemplary  or  punitive 
damages  merely  by  reason  of  wanton,  op- 
pressive or  malicious  intent  on  the  part  of 
the  servant. — Haver  vs.  Central  Railroad 
Co.,  35  Vr.  312. 

An  employer  is  not  liable  in  punitive 
damages  for  the  malicious  and  wanton  act 
of  his  employe,  unless  he  participates  in  it, 
expressly  or  impliedly,  by  conduct  author- 
izing or  approving  it,  either  before  or  after 
it  was  committed. — Peterson  vs.  Middlesex 
and  Somerset  Traction  Co.,  42  Vr.  296. 

For  the  purpose  of  rebutting  the  pre- 
sumption that  the  master,  by  retaining  the 


servant  in  his  employ,  after  the  commission 
of  an  alleged  assault  by  the  latter,  approved 
the  servant's  act,  it  is  competent  to  show  the 
acquittal  of  the  latter  upon  the  trial  of  an 
indictment  for  such  assault. — Ibid. 

4.  Authorized  Act  of  Servant. 

Authority,  given  by  a  master  to  his  ser- 
vant, to  eject  trespassers  from  the  premises 
of  the  former,  charges  the  master  with  lia- 
bility for  the  act  of  the  servant  in  using 
excessive  or  inappropriate  force  in  remov- 
ing one  who  is  a  trespasser. — Letts  vs. 
Hoboken  Railroad,  &c,  Co.,  41  Vr.  358. 


VII.  ACTIONS  BY  MASTER. 
I.  For  Enticing  Away  Servant. 

A  count  for  enticing  away  a  servant  from 
the  master's  service  will  not  disclose  a  good 
cause  of  action  unless  it  shows  that  the  de- 
fendant had  knowledge  that  the  relation  of 
master  and  servant  existed.— Clark  vs. 
Clark,  34  Vr.  1. 

2.  For  Injuries  to  Servant. 

Where  a  son,  who  stands  in  the  relation 
of  a  servant  to  his  father,  is  disabled  by  the 
tortious  act  of  another,  the  father  may 
maintain  an  action  per  quod  servitum 
amisit  against  the  tortfeasor,  and  therein 
recover  the  damages  sustained  by  him  dur- 
ing the  son's  lifetime,  notwithstanding  that 
in  consequence  of  the  same  tortious  act  the 
son  dies  at  a  later  time. — Callaghan  vs. 
Lake  Hopatcong  Ice  Co.,  40  Vr.  100. 

Where  a  father  is  entitled  to  the  services 
of  his  daughter,  the  relation  of  master  and 
servant  exists,  and  he  is  entitled  to  main- 
tain an  action  for  her  seduction  on  the  ground 
of  loss  of  services. — Smith  vs.  Jones,  21  N. 
J.  L.  J.,  254. 


MAXIMS. 

Cross  Reference.    Words  and  Phrases. 

A 
Actio   personalis   moritur   cum  persona 

34  Vr.  560;    36  Vr.  62;   43  Vr.  481 

Ad   questionem  farti  respondent  judices 

33  Vr.  253 

Ad    questionem    juris  non    respondent 

juratores ;!3  Vr.  253 

C 
Cause  Proxima,  non   remota,    spectatur 

39  Vr.  191 

Caveatemptor  3  Rob.  394;    1  Rob.  641,721 
Cessante    ratione    legis,    cessat  ipsa  lex 

38  Vr.  2S9 
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D 

Damnum  absque  injuria 1  Hob.  396 

Delegatus  non  potest  delegi  re  .  .41  Vr.  504 

Discretio  est  discernere  per  legem  quid        ! 

sit  justum 38  Vr.  679 


Equity    considers    that  as  done  which    '" 
ought  to  be  done 3  Rob.  713 

Expressio   unius   exclusio    alterius.  .35  Vr. 
258,  524,  571;  43  Vr.  481;  3  Rob.  32 

H 

He  who  comes  into  equity  must  do  so 
with  clean  hands 3  Rob.  705 

He  who  is  first  in  time  is  strongest  in 
right 1  Rob.  38 

I 
Id  certum  est  quod  certum  reddi  potest 

42  Vr.  509 

In     Pari    delicto,    potior    est     conditio 

defend. 'ii tU  .  .  39  Vr.  191,  640;   1  Rob.  223 
In    Fictione    Juris   Consistit    Aequitas 

37  Vr.  28 

N 

Nemo  bis  vexari  debet  pro  eadem  cause 
34  Vr.  560 

Nemo  debet  esse  judex  in  propria  su 
causa 41  Vr.  742 

Noscitur  a  sociis 39  Vr.  390;  10  Vr.  155; 

41  Vr.  35 

O 

Omnia  Praesumuntur  rite  acte  esse 
43  Vr.  481 

Once  a  mortgage,  always  a  mortgage 
.f.l 2  Rob.  118 


Qui  tacet,  consentire  videtur;  qui  potest 
et  debet  wetare,  jubet  si  non  vetat ' 
3S  Vr.  564 

R 

Res  ipsa  loquitur  .  .38  Vr.  619;  33  Vr.  507; 

34  Vr.  408;  35  Vr.  18,  599 

Res  judicata 41  Vr.  10."> 

Res  perit  domino 40  Vr.  586 

Respondeat    superior.  .42   Vr.   364;   40  Vr. 

240;    43  Vr.  283,  342;  36  Vr.  438;  38  Vr. 

653;  41  Vr.  656. 


Stare  decisis    3  Rob.  792 


Volenti  non  fit  injuria    .  41  Vr.  457;  42  Vr.  63 


MEADOWS. 

See  Drains  and  Drainage. 


MEASURE  OF  DAMAGES. 

See  Damages. 


MECHANICS  LIENS. 

I.  OF  THE  LIEN. 

1.  Subsequent  Legislation  as 
Affecting  Right. 

2.  Effect  of  Serving  Stop  Notice. 

3.  On  Contiguous   Buildings 
Under  Single  Contract. 

4.  Variation  Between  Contract 
Filed  and  True  One. 

5.  Release  by  Subcontractor. 

6.  Contracts  for  Release  of. 

7.  Priority  of  Advance  Money 
Mortgagee. 

8.  For  Repairs. 

9.  Effect  of  Conveyance. 

10.  For  Electrical  Equipments. 

1 1.  Rights  of  Subcontractor. 

12.  Interest  of  Owner. 

13.  Effect  of  Covenant  Against, 
When  Contract  Not  filed. 

14.  Effect  of  Filing  Contract. 

II.  SUIT  AND  PROCEEDINGS  TO 
ENFORCE  CLAIM. 

1.  Extent  of  Recovery. 

2.  Set=off. 

3.  Scope  of  Review  on  Error. 

4.  Service  of  Summons. 

5.  Pleading. 

6.  Diligence  in  Prosecution. 

7.  Determination  of  Priority  in 
One  Action. 

8.  Premature  Action. 

9.  Assignment  of  Judgment. 

III.  SUITS  TO  ENFORCE   STOP  NO- 
TICE. 


IV.  CONSTITUTIONALITY 
RELATING  TO. 


OF  ACTS 


EQUITABLE  RIGHTS  AND 
REMEDIES. 

1.  Priority  of  Holder  of  Order. 

2.  Necessity    for    Filing    Plans 
and  Specifications. 
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3.  Assignments. 

4.  Effect  of  Serving,  and  Con= 
tents  of  Stop  Notice. 

5.  Priority  of  Journeymen,  La= 
borers  and  Material  Men. 

6.  Rights  of  Contractor. 

7.  Effect  of  Arbitration. 

8.  Rights  of  Mortgagee. 

9.  Machinery  as  "Building." 

10.  Costs. 

1 1 .  Advance   Payments. 

12.  Rights  of  Sureties. 

1 3.  Effect  of  Bankruptcy  on  Lien. 

14.  Time  of  Accrual  of  Lien. 

15.  Concurrence  of  Liens. 

16.  Unrecorded    Lien    on    Fore= 
closure  of  Mortgage. 

VI.  LIENS  FOR  WORK   ON  MUNI= 
CIPAL  IMPROVEMENTS. 

See  Liens. 


I.  OF  THE  LIEN. 

1.  Subsequent  Legislation  as  Affecting 
Right. 

This  suit  was  brought  to  enforce  a  lien 
for  work  performed  and  materials  furnished 
under  a  contract  dated  June  2d,  1894. 
The  work  was  commenced  July  10th,  1894, 
and  completed  February  20th,  1895.  The 
lien  claim  was  filed  February  15th,  1896, 
and  a  summons  was  issued  on  that  day. 
At  the  time  the  contract  was  made  the  lien 
law  in  force  was  the  act  of  March  27th, 
1874,  by  the  thirteenth  section  of  which, 
one  year  from  the  furnishing  of  the  ma- 
terials or  performing  the  labor  for  which 
the  debt  is  due  was  presented  as  the  time 
within  which  a  claim  should  be  filed,  Rev. 
p.  671.  By  the  act  of  March  14th,  1895, 
the  thirteenth  section  of  the  Mechanics  Lien 
law  of  1874  was  amended  so  that  it  provided 
that  no  debt  should  be  a  lien  by  virtue  of 
that  act  unless  a  claim  is  filed  within  four 
months  from  the  last  work  done  or  materials 
furnished  for  which  such  debt  is  due;  nor 
should  any  lien  be  enforced  by  virtue  of 
the  act  unless  the  summons  in  the  suit  for 
that  purpose  be  issued  within  ninety  days 
of  the  last  work  done  or  materials  furnished 
in  such  claim,  Gen.  Stat.,  p.  2074.  By  the 
act  of  1S95  all  acts  and  parts  of  acts  incon- 
sistent therewith  were  repealed  and  the  act 
was  made  to  take  effect  immediately. 
HELD,— 

1.  The  act  of  1895  cannot  be  regarded 
simply  as  establishing  a  course  of  practice 


and  procedure  in  actions  for  the  enforce- 
ment of  a  right  which  accrued  under  the 
preceding  act. 

2.  If  applied  in  this  suit  the  act  of  1895 
would  affect  and  impair  and  even  destroy  a 
right  of  the  plaintiff  which  accrued  to  it 
under  the  preceding  act,  within  the  meaning 
of  the  third  section  of  the  "Act  relative  to 
statutes." 

3.  The  act  of  1895  did  not  deprive  the 
plaintiff  of  its  right  to  file  its  claim  within 
one  year  from  the  time  the  work  was  com- 
pleted.— Barnaby  vs.  Bradley  &  Currier  Co., 
31  Vr.  158. 

2.  Effect  of  Serving  Stop  Notice. 

Under  the  fifth  section  of  the  supplement 
to  the  Mechanics  Lien  law,  approved  March 
14th,  1S95  (Pamph.  L.,  p.  313;  Gen.  Stat., 
p.  2074;  Pamph.  L.,  1898,  p.  539),  which 
expressly  forbids  the  owner  to  pay  any 
money  in  advance  of  the  terms  of  the  con- 
tract, if  the  effect  may  be  that  the  amount 
unpaid  will  prove  insufficient  to  satisfy  the 
notices  served  upon  the  owner  under  the 
other  provisions  of  the  Mechanics  Lien 
laws,  such  notices  must  appear  to  have  been 
served  before  the  contract  provided  for  by 
such,  fifth  section  has  been  completed  ac- 
cording to  the  terms  of  the  contract  or  be- 
fore the  liability  of  the  owner  under  the  con- 
tract matures.  The  hen  upon  the  liability 
expires  on  such  maturity  of  the  contract  if 
no  notice  has  been  given,  and  a  notice 
served  after  such  maturity  derives  no  aid 
from  the  fifth  section  of  such  supplement. — 
Person  vs.  Herring,  34  Vr.  599. 

The  service  of  a  notice  under  the  third 
section  of  the  Mechanics  Lien  law  by  a 
material  man  upon  the  owner  of  a  building 
after  the  completion  of  the  building,  and  a 
final  settlement  of  their  accounts  between 
the  owner  and  contractor,  will  not  entitle 
the  material  man  to  recover  from  the  owner 
the  moneys  claimed  in  the  notice,  when  it 
appears  that  the  only  moneys,  arising  out  of 
the  building  contract,  which  still  remain  in 
the  hands  of  the  owner,  are  held  by  him, 
pursuant  to  the  terms  of  such  final  settle- 
ment, for  the  purpose  of  complying  with  the 
direction  of  a  written  order,  served  upon 
Mm  by  the  contractor  during  the  construc- 
tion of  the  building,  by  which  he  was  re- 
quired to  pay  said  moneys  to  a  third  person 
who  had  also  furnished  materials  for  said 
building.— Blauvelt  vs.  Fuller,  37  Vr.  46. 

Under  sections  3  and  5  of  the  Mechanics 
Lien  law  (Pamph.  L.,  1898,  p.  538),  a 
claimant  who  serves  his  stop  notice  after 
the  owner's  liability  to  the  contractor  has 
matured,  is  not  entitled  to  any  benefit  of 
the  provisions  contained  in  section  5  with 
respect  to  payments  made  by  the  owner 
to  the  contractor  in  advance  of  the  terms 
of  the  contract.  His  rights  are  subject  to 
payments  previously  made  by  the  owner  to 
the    contractor,     stop    notices    previously 
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Of  the  Lien. 


served,  and  other  prior  assignments,  with- 
out regard  to  the  time  when  or  the  order  in 
which  such  prior  payments  or  assignments 
were  made  or  stop  notices  served. — Taylor 
vs.  Reed,  39  Vr.  178. 

Under  sections  3  and  5  of  the  Mechanics 
Lien  law  (Pamph.  L.,  1898,  p.  538),  a 
claimant  who  serves  his  stop  notice  after 
the  maturity  of  the  final  payment  due  from 
the  owner  to  the  contractor,  is  entitled 
simply  to  stand  in  the  shoes  of  the  contrac- 
tor and  recover  from  the  owner  any  moneys 
then  due  from  the  owner  to  the  contractor 
to  the  extent  of  the  claimant's  demand. — ■ 
Ibid. 

No  obligation  rests  upon  the  owner  of  a 
building,  under  section  3  of  the  Mechanics 
Lien  law,  to  retain  in  his  hands,  money  of 
the  contractor  to  meet  the  demand  of  a  stop 
notice,  unless  the  sum  claimed  in  such 
notice  is  actually  due  at  the  time  when  it  is 
served. — Taylor  vs.  Wahl,  43  Vr.  10. 

The  provision  of  the  supplemental  Me- 
chanics Lien  law  (Pamph.  L.  1895,  p.  313, 
sec.  5)  that  payments  made  by  an  owner  on 
a  building  contract  in  advance  of  the  terms 
of  the  contract  shall  be  no  defence  to  the 
claim  of  a  sub-contractor  who  serves  a  "stop 
notice,"  under  the  statute,  does  not  abridge 
the  right  of  the  contractor  to  make  an 
equitable  assignment  to  a  sub-contractor  of 
money  to  become  due  under  his  contract 
by  giving  him  an  order  on  the  owner;  and, 
the  owner  being  bound  to  recognize  such 
equitable  assignment,  the  payment  of  the 
order  in  advance  of  the  terms  of  the  con- 
tract is  immaterial  to  another  sub-contractor 
serving  a  notice,  and  cannot  avail  him  to 
hold  the  owner  to  a  liability  beyond  his 
contract. — Binn  vs.  Slingerland,  10  Dick.  55. 
See  11  Id.  413. 

Under  the  fifth  section  of  the  supplement 
to  the  Mechanics  Lien  law,  approved  March 
14th,  1895  (Gen.  Stat.,  p.  2073),  workmen 
and  material  men,  creditors  of  the  builder, 
who  serve  notices  upon  the  owner  in  accord- 
ance with  the  statute,  thereby  secure,  with 
respect  to  any  moneys  thereafter  growing 
due  upon  the  contract  according  to  its 
terms,  a  right  to  payment  in  preference  to 
the  right  of  persons  to  whom  the  contractor 
had  assigned  such  moneys  before  the  notices 
were  served. — Slingerland  vs.  Binns,  11 
Dick.  413. 

3.  On    Contiguous    Buildings    Under 
Single  Contract. 

The  policy  of  the  Mechanics  Lien  law  is  to 
mske  every  building  and  the  lot  on  which 
it  is  erected  liable  to  a  lien  for  work  done 
upon  it,  and  for  materials  furnished  for 
the  erection  and  construction  of  the  build- 
ing. Where  a  number  of  buildings  are 
erected  upon  a  single  contract  upon  con- 
tiguous lands,  the  statute  does  not  con- 
template that  there  should  be  a  separate 


and  distinct  lien  claim  filed  for  each  one  of 
the  buildings.  It  recognize  bui  a  single 
lien  claim. — Johnson  vs.  Algur,  .'jij  Vr.  363. 

When  the  lien  claim  is  put  on  file  with  a 
statement  of  I  he  apportionment  exp 
the  amount  for  each  building  is  liable,  then, 
the  proceedings  for  the  enforcement  of  the 
lien,  the  statute  requires  that  these  proceed- 
ings shall  be  the  same  as  if  the  materials  had 
been  furnished  and  labor  performed  for  each 
of  said  buildings  separately  by  a  separate 
suit  against  the  owners  and  mortgagees  of 
each  building. — Ibid. 

4.  Variation    Between   Contract    Filed 
and  True  One. 

A  paper  writing,  purporting  to  be  a  build- 
ing contract,  filed  with  the  county  clerk, 
stated  the  price  of  the  building  as  S5,100. 
The  real  price  agreed  on  bv  the  contrctinag 
parties  was  84,100.  HELD,  that  the  filing 
of  such  paper  writing  did  not,  under  the 
Mechanics  Lien  law  (Pamph.  L.,  1898,  p. 
538),  operate  to  make  the  building  and  its 
curtilage  liable  to  the  contractor  alone  for 
work  done  or  materials  furnished  in  pursu- 
ance of  the  real  contract. — Murphy-Hardy 
Lumber  Co.  vs.  Nicholas,  37  Vr.  414. 

When  a  single  debt  exists  for  work  done 
or  materials  furnished  in  the  erection  of 
several  buildings,  the  liens  therefor  are  to  be 
enforced  by  a  single  lien  claim  and  a  single 
declaration,  in  which  tin-  debt  is  to  be  ap- 
portioned among  the  buildings  and  curti- 
lages according  to  their  respective  liability. 
On  this  point,  Johnson  vs.  Alitor,  36  Vr. 
363,  is  overruled. — Culver  vs.  Lieberman, 
40  Vr.  341. 

The  trial  court  properly  left  it  to  the  jury 
to  determine  whether,  after  a  building  con- 
tract had  been  filed  in  the  clerk's  office,  it 
had  been  subsequently  abrogated  and  a  new 
parol  contract  substituted  for  it,  instructing 
the  jury  that  if  the  written  contract  had  been 
thus  abrogated  the  land  and  building  were 
subject,  under  the  Mechanics  Lien  law,  to 
a  hen  for  work  done  by  a  sub-contractor. — 
Buckley  vs.  Hann,  39  Vr.  624. 

5.  Release  by  Subcontractor. 

A  sub-contract  for  certain  work  to  be  done 
in  the  erection  of  a  building  in  this  state. 
provided  that  the  final  payment  should  be- 
come due  on  the  completion  of  the  work 
and  on  the  sub-contractor's  furnishing  to 
the  other  party,  who  was  the  original  con- 
tractor, releases  of  all  liens  and  claims  that 
might  arise  in  the  performance  of  the  sub- 
contract. HELD,  that  the  liens  and 
claims  were  only  such  as  might  arise  under 
the  Mechanics  Lien  law  of  this  state,  and 
that  the  sub-contractor  exonerated  himself 
from  the  obligation  to  furnish  releases  by 
proving  that  the  original  contract  for  the 
building,  made  in  writing  between  the 
owner   and   contractor,   together   with     the 
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specifications,  was  filed  in  the  county  clerk's 
office  before  the  sub-contract  was  made,  and 
that  the  owner,  without  any  notice  under 
the  third  section  of  the  act,  had  settled 
with  the  original  contractor  before  this  suit 
was  brought.— Turner  vs.  Wells,  38  Vr. 
572. 

6.  Contracts  for  Release  of. 

A  building  contract  that  required  the  con- 
tractor to  do  the  work  and  furnish  the 
materials  required  for  the  construction  of 
certain  buildings  in  this  state  contained 
provisions  for  the  payment  of  the  con- 
sideration price  in  installments  as  the  work 
progressed,  the  final  payment  to  be  made 
when  the  buildings  were  "completed  and 
delivered  to  the  owner,  with  a  full  release 
of  liens."  HELD,  that  the  clause  quoted  was 
intended  to  protect  the  owner  against  liens 
and  claims  arising  under  the  Mechanics 
Lien  law,  (PamphL.,  1898,  p.  538).— Titus 
vs.  Gunn,  40  Vr.  410. 

In  such  a  case  the  delivery  of  a  lease  of 
li  ns  is  a  condition  precedent  to  the  con- 
tractor's right  to  recover,  unless  it  affirma- 
tively appear  that  there  are  no  liens  or 
claims  to  be  released. — Ibid. 

7.  Priority  of  Advance  Money  Mort= 
gagee. 

Under  the  revised  Mechanics  Lien  act 
(Famph.  L.,  1898,  p.  538)  the  lien  of  a  mort- 
gage,  given  for  moneys  advanced  and  ac- 
tually used  for  the  erection  of  a  building,  is 
superior  to  a  mechanics  lien  filed  upon  the 
property  subsequent  to  the  recording  of  the 
mortgage,  notwithstanding  the  fact  that 
the  moneys  have  been  advanced  and  the 
mortgage  has  been  executed  while  the 
building  was  in  course  of  erection. — Young 
vs.  Haight,  40  Vr.  453. 

This  priority  is  given  whether  the  mort- 
gage is  made  to  secure  future  advances  or 
money  already  advanced;  the  only  test  is 
whether  the  money  has  been  loaned  for  the 
erection  of,  or  alteration,  repair  or  addition 
to,  the  building,  and  has  been  actually  ap- 
plied for  that  purpose. — Ibid. 

8.  For  Repairs. 

Under  the  Mechanics  Lien  law  (Pamph. 
L.,  1898,  p.  53S,  sec.  10)  a  building  is  not 
subject  to  lien  for  a  debt  owing  for  work 
or  materials  used  in  repairing  or  altering 
the  building,  unless  the  owner  contracted 
the  debt,  or  in  writing  consented  to  its  being 
contracted  by  some  other  person. — Murphy 
vs.  Hussa,  41  Vr.  3S1. 

9.  Effect  of  Conveyance. 

The  right  to  lien  a  building  for  materials 
furnished  under  our  Mechanics  Lien  act  is 
not  rendered  unenforceable-  by  the  convey- 
ance of  the  property  to  a  corporation  for 


railroad  purposes. — Bates  Machine  Co.  vs. 
Trenton  &c,  Railroad  Co.,  41  Vr.  684. 

10.  For  Electrical  Equipments. 

The  production  and  control  of  electric 
power  by  mechanical  means  and  its  adapta- 
tion for  use  upon  a  trolley  system  is  a 
' '  manufacturing  purpose ' '  within  the  mean- 
ing of  section  8  of  the  Mechanics  Lien  law. — 
Bates  Machine  Co.  vs.  Trenton,  &c,  Rail- 
road Co.,  41  Vr.  684. 

1 1 .  Rights  of  Subcontractor. 

In  the  absence  of  conflicting  claims  be- 
tween the  person  who  actually  performed 
the  labor  and  the  person  who,  under  a  con- 
tract, caused  it  to  be  performed  upon  a 
building,  the  latter  is  by  our  Mechanics 
Lien  law  given  a  lien  for  the  labor  so  fur- 
nished.— Bates  Machine  Co.  vs.  Trenton  &c, 
Railroad  Co.,  41  Vr.  684. 

When  a  sub-contractor  knows  that  a  build- 
ing contract  under  which  he  is  proposing 
to  accept  employment  provides  that  no 
sub-contractor  shall  file  any  lien,  the  mere 
acceptance  of  such  employment  will  bar  him 
from  asserting  a  lien  in  opposition  to  such 
provision. — Ibid. 

12.  Interest  of  Owner. 

Under  the  Mechanics  Lien  act,  a  lien  will 
not  be  imposed  upon  a  building  unless  in 
connection  with  some  estate  or  interest  in 
the  land  on  which  it  is  erected.  Following 
Babbitt  vs.  Condon,  3  Dutcher  154;  Cod- 
dington  vs.  Dry  Dock  Co.,  2  Vr.  477. — 
Leaver  vs.  Kilmer,  42  Vr.  291. 

When  a  building  is  erected  by  some  per- 
son other  than  the  owner  of  the  Ian  I,  such 
building  and  the  estate  which  such  person 
had  in  the  lands  at  the  commencement  of 
the  building,  or  which  he  subsequently 
acquired,  is  subject  to  lien  under  section  7 
of  the  Mechanics  Lien  law,  and  to  sale  and 
conveyance  under  section  28. — Stewart  Con- 
tracting Co.  vs.  Trenton,  &c,  R.  R.  Co.,  42 
Vr.  568. 

13.  Effect  of  Covenant  Against,  When 
Contract  Not  Filed. 

.  A  provision  against  liens  in  an  unfiled 
building  contract  docs  not  protect  the  build- 
ing from  liens  other  than  those  of  the  party 
to  such  contract. — Stewart  Contracting  Co. 
vs.  Trenton,  &c,  R.  R.  Co.,  42  Vr.  568. 

A  building  erected  under  an  unfiled  con- 
tract  with  the  owner  of  the  lai  d  is  liable  to 
a  sub-contractor  for  the  lien  given  by  section 
1  of  the  Mechanics  Lien  act,  without  tin 
written  consent  of  the  owner  under  section 
7.— Ibid. 

The  cases  of  Atlantic  Lumber  Co.  vs. 
Atlantic  Coast  Brewing  Co.  and  Frank  Nutt 
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vs.  Atlantic  Coast  Brewing  Co.,  30  Vr.  48 

(affirmed  in  this  court),  followed. — Ibid. 

14.  Effect  of  Filing  Contract. 

Under  the  Mechanics  Lien  law  (Pamph. 
L.,  1898,  p.  538,  sec.  1),  when  the  building 
contract  is  not  filed,  a  lien  may  be  claimed 
for  materials  furnished  to  a  sub-contractor 
to  enable  him  to  carry  out  his  part  in  the 
construction  of  a  building  pursuant  to  the 
owner's  contract  with  the  principal  con- 
tractor.— Gardner  &  Meeks  Co.  vs.  New  \<  irk 
Central  Railroad  Co.,  43  Vr.  257. 


II.  SUIT  AND  PROCEEDINGS  TO 
ENFORCE  CLAIM. 

1 .  Extent  of  Recovery. 

The  thirteenth  section  of  the  Mechanics 
Lien  law  as  amended  (Pamph.  L.,  1896,  p. 
198)  permits  a  lien  to  be  recovered  for  the 
whole  of  a  debt  as  theretofore,  provided  any 
part  of  it  accrued  within  four  months  prior 
to  the  filing  of  the  claim. — Dowingtown 
Manufacturing  Co.  vs.  Franklin  Paper  Mills, 
3  1  Vr.  32. 

Whether  the  item  within  the  limited 
period  is  so  connected  with  the  earlier  items 
that  together  they  constitute  one  debt  is  a 
question  of  fact  that  should  be  left  to  a  jury 
whenever  such  an  inference  is  permissible 
under  the  testimony. — Ibid. 

2.  Set=off. 

A  builder  sued  under  the  Mechanics  Lien 
act  may  not  set  off  claims  due  to  him  from 
the  plaintiff  in  a  different  right.- — Navlor  vs. 
Smith,  34  Vr.  596. 

3.  Scope  of  Review  on  Error. 

In  a  trial  before  the  court  or  trial  judge 
without  a  jury,  upon  the  question  when  the 
written  and  tiled  contract  under  the  provi- 
sions of  the  Mechanics  Lien  law  between  the 
owner  and  the  contractor  was  completed 
and  performed  according  to  its  terms,  or 
when  the  building  therein  provided  for  was 
completed,  or  when  demand  was  made  and 
notice  given,  in  order  that  the  court  ascer- 
tain whether  the  payments  on  such  contract 
were  in  advance  of  its  terms,  the  finding  of 
facts  are  not  reviewable  upon  writ  of  error. 
The  only  question  upon  which  a  review  can 
be  had  on  error  is  whether  the  facts  so  found 
are  sufficient  to  sustain  the  judgment. 
The  court  on  error  will  not  settle  the  dis- 
puted facts  of  such  trial. — Person  vs.  Herring, 
34  Vr.  599. 

On  August  7th,  1899,  Bagley  filed  his 
petition  in  the  circuit  court  in  the  name  of 
the  Eden   Mills   Paper  Company  and  the 


receiver,  asking  that  the  judgment  be  opened 
or  set  aside  for  the  non-compliance  of  the 
plaintiff  with  the  provisions  of  the  Mechanics 
Lien  act.  On  presenting  this  petition,  the 
judge  of  tin-  circuit  court  granted  a  rule  to 
show  cause,  with  Leave  to  take  depositions. 
This  rule  was  discharged  on  the  16th  of 
October,  1899.     HELD  — 

1.  That  the  judgment  as  against  the  Eden 
Mills  Paper  Company  was  regular  and  that 
Bagley  having  become  the  purchaser  at  the 

irer's  sale,  not  only  with  knowledge  of 

the  plaintiff's  claim,  but  subject  to  it,  had 
no  equitable  ground  on  which  to  ask  that 
the  judgment  lie  opened  or  set  aside. 

2.  The  judgment  in  t  In  ca  i  being  regular, 
whether  it  should  !»■  opened  to  admit  a 
defence  to  the  suit  was  a  matter  largely  in 
the  discretion  of  the  circuit  court.  This 
court,  on  a  writ  of  error,  will  not  interfere 
with  that  discretion,  unless  for  substantial 
reasons. — Ennis  vs.  Eden  Mills  Paper  Co., 
36  Vr.  577. 

4.  Service  of  Summons. 

Where,  however,  in  such  a  case,  a  single 
suit  is  brought,  and  after  service  of  the 
summons,  the  parties  voluntarily  appeared 
in  court  and  submitted  to  its  jurisdiction 
to  proceed  by  that  form  of  summons  and 
filed  pleas,  the  objection  to  the  form  of  the 
writ  of  summons  is  not  available  to  any  of 
the  defendants. — Johnson  vs.  Algor,  36  Vr. 
363. 

In  an  action  brought  under  the  Mechanics 
Lien  law  (Pamph.  L..  1898,  p.  547,  sec.  23, 
24),  where  "legal  sen-ice"  of  the  summons 
has  been  made  upon  a  non-resident  builder, 
and  such  builder  then  appears  generally  in 
the  action  or  makes  defence  upon  the  merits, 
he  thereby  submits  himself  to  the  jurisdic- 
tion of  the  court,  and  if  the  verdict  goes 
against  him,  the  resulting  judgment  is  to  be 
a  general  judgment  binding  upon  such 
builder  in  personam. — Smith  vs.  Colloty,  40 
Vr.  365. 

The  language  of  section  24  of  the  Me- 
chanics Lien  law  (Pamph.  L.,  p.  549),  to  the 
effect  that  "when  only  legal  service  of  the 
summons  has  been  made,"  the  judgment 
against  the  builder  shall  be  "specially  for 
the  debt  and  costs  to  be  made  of  the  building 
and  lands  in  the  declaration  described," 
prevents  a  judgment  in  personam  (called 
in  the  section  a  "general  judgment,"  against 
the  builder,  only  in  case  of  judgment  by  de- 
fault, where  the  jurisdiction  of  the  court 
over  his  person  depends  alone  upon  the 
service  of  process;  and  not  in  cases  where 
such  builder  has  appeared  generally  to  the 
action  or  has  made  defence  upon  the  merits. 
—Ibid. 

5.  Pleading. 

The  infirmity  in  the  declaration  in  such  a 
case  appears  on  its  face,  and  may  be  made 
the  subject  matter  of  demurrer. — Johnson 
vs.  Algor,  36  Vr.  363. 


MECHANICS  LIENS,  II. 


Suit  and  Proceedings  to  Enforce  Claim. 


It  is  not  a  defect  in  pleading  which  is 
waived  bv  pleading  over,  but  where,  as  in 
this  cas?,'  the  plaintiffs'  proceeding  is  con- 
trary to  the  statute,  which  alone  gives  them 
the  right  to  maintain  this  suit,  the  objection 
goes  to  the  foundation  of  their  action  and 
may  be  taken  at  the  trial. — Ibid. 

6.  Diligence  in  Prosecution. 

The  plaintiff  filed  a  lien  claim  on  the  14th 
of  March,  1898,  on  the  property  of  the  Eden 
Mills  Paper  Company,  builder  and  owner, 
claiming  a  lien  upon  the  premises  for 
materials  furnished.  Judgment  by  default 
was  entered  for  $1,512.89;  both  generally 
against  the  Eden  Mills  Paper  Company,  as 
builder,  and  specially  as  a  lien  upon  the 
premises  mentioned.  The  defence  is  that 
the  plaintiff  has  not  prosecuted  his  claim  in 
the  manner  required  by  the  statute,  and 
that  by  reason  of  his  failure  in  that  respect 
the  lien  was  discharged.  The  statute  in 
question  provides  among  other  things,  that 
"if  such  claimant  shall  fail  to  prosecute  his 
claim  diligently  within  one  year  from  the 
date  of  the  issuing  of  such  summons  or  such 
further  time  as  the  court  may  by  order 
direct,  such  lien  shall  be  discharged,"  (Gen. 
Stat.,  p.  2074).  The  judgment  in  this  case 
was  not  entered  until  the  13th  of  July,  1899, 
more  than  one  year  after  the  issuing  of  the 
summons.  In  all  other  respects  the  suit 
was  prosecuted  strictly  in  conformity  with 
the  act .  On  June  3d,  1899,  which  was  mi  ire 
than  a  year  after  I  he  'late  of  the  furnishing 
of  the  last  materials  for  which  the  lien  was 
claimed,  and  more  than  a  year  from  the  date 
of  issuing  the  summons  on  the  mechanics 
lien,  the  judge  at  the  circuit  made  an  order 
allowing  the  plaintiff  three  months  further 
time  from  the  date  of  the  order  to  prosecute 
his  claim  upon  the  mechanics  ien.     HELD, — 

1.  That  an  order  extending  the  time  to 
prosecute  the  claim  must  be  made  while 
the  lien  claim  is  still  in  force  and  undis- 
charged. The  act  was  designed  to  permit 
the  court  to  enlarge  the  time  for  the  prosecu- 
tion of  the  lien  claim,  and  cannot  be  con- 
strued to  authorize  the  court  to  revive  a  lien 
claim  which  by  force  of  the  act  has  expired. 

2.  The  language  of  the  statute,  "pro- 
secute his  claim  diligently,"  does  not  mean 
that  the  suit  shall  be  prosecuted  in  strict 
conformity  witn  tne  prescribed  procedure. 
"Diligently"  is  a  word  of  indefinite  significa- 
tion. "Diligence"  and  "negligence"  are 
relative  terms,  depending  upon  varying 
circumstances.  Ordinary  diligence  is  de- 
fined to  be  that  degree  of  care  which  men  of 
common  prudence  generally  exercise  in  their 
affairs,  and  depends  upon  the  circumstances 
of  the  particular  case. — Ennis  vs.  Eden 
Mills  Paper  Co.,  36  Vr.  577. 

On  the  day  the  lien  claim  was  filed  the 
paper  company  went  into  the  hands  of  a 
receiver  appointed  by  the  court  of  chancery. 
The  debt  due  to  the  plaintiff  from  the  com- 
pany was  admitted  by  the  leceiver,  and  the 
property  on  which  the  lien  was  claimed 
was  sold  by  the  receiver  and  purchased  by 
George  A.  Bagley,  who  purchased  subject 


to  the  claim  of  the  plaintiff.  On  May  29th, 
1899,  the  plaintiff  presented  a  petition  to 
the  chancellor,  asking  permission  to  pros- 
ecute his  suit  on  the  mechanics  lien,  and 
the  chancellor  made  an  order  to  that  effect. 
This  order  was  filed  in  the  office  of  the  clerk 
of  the  county  of  Morris  on  the  3d  of  June, 
1899.  The  same  day  the  judge  of  the  circuit 
court  granted  a  rule  requiring  the  defendant 
to  plead  within  thirty  days  after  service,  &c. 
This  rule  was  duly  served  on  the  president 
of  the  Eden  Mills  Paper  Company,  person- 
ally, on  'June  12th.  No  plea  or  demurrer 
having  been  filed  within  the  time  limited  by 
the  order,  on  the  13th  of  July,  1899,  judg- 
ment final  was  entered.  HELD,  that  while 
the  appointment  of  a  receiver  did  not  per  se 
stay  the  plaintiff's  suit,  yet  such  an  appoint- 
ment does  operate  practically  to  stay  suits 
which  are  in  progress  for  or  with  a  view  to 
the  establishment  of  liens  upon  the  property 
of  the  insolvent.  The  plaintiff  would  have 
gained  nothing  by  the  entry  of  the  judgment 
except  an  ascertainment  of  the  amount  of 
his  claim  which,  in  fact,  was  not  and  is  not 
disputed.  Under  such  circumstances  it 
cannot  be  said  that  the  plaintiff  was  guilty 
of  negligence  in  not  having  done  the  nuga- 
tory act  of  entering  judgment. — Ibid. 

7.  Determination   of   Priority   in   One 
Action. 

The  rights  of  the  builder  and  the  several 
owners  and  mortgagees,  in  proceedings 
under  the  Mechanics  Lien  act,  are  to  be 
settled  in  a  single  suit,  by  the  judgment  in 
which  the  priorities  of  the  liens  of  the 
plaintiff  and  each  of  the  defendants  are  to 
be  settled. — Culver  vs.  Lieberman,  40  Vr. 
341. 

8.  Premature  Action. 

In  an  action  brought  against  the  builder 
and  owner,  by  virtue  of  the  Mechanics  Lien 
law  (Pamph.  L.,  1898,  p.  538),  the  plaintiff, 
in  order  to  succeed,  must  show  that  his 
right  of  action  was  complete  at  the  time  the 
action  was  commenced. — Titus  vs.  Gunn,  40 
Vr.  410. 

In  an  action  brought  against  the  builder 
and  owner  under  the  Mechanics  Lien  law 
(Pamph.  L.,  1898,  p.  538),  the  releases  must 
be  delivered  or  tendered  before  suit  brought. 
—Ibid. 

9.  Assignment  of  Judgment. 

Upon  judgment  recovered  on  mechanics 
lien  claim  by  the  plaintiff  generally  against 
the  builder  and  specially  to  be  made  of  the 
lands  and  buildings  of  the  owner,  payment 
by  the  owner  to  the  plaintiff  will  entitle  him 
to  an  assignment  of  the  judgment  under  the 
act  concerning  judgments,  approved  Febru- 
ary 18th,  1881  (Gen.  Stat.,  p.  1845,  sec.  31).— 
Phoenix  Iron  Works  Company  vs.  Sciple,  28 
N.J.  L.J.  20. 
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III.  SUITS  TO  ENFORCE  STOP 
NOTICE. 

A  building  contract  provided  that  any 
assignment  by  the  builder  of  money  clue  or 
to  grow  due  to  him  on  the  contract  should, 
at  the  option  of  the  other  party,  be  null  and 
void.  HELD,  that  if  the  other  party,  on 
being  notified  by  the  assignee  of  such  an 
assignment,  did  not  object  to  the  assign- 
ment for  two  months  thereafter,  when  the 
assignee  brought  suit,  the  option  had  then 
expired,  and  the  assignment  was  valid. — 
Turner  vs.  Wells,  35  Vr.  209. 

An  owner  sued  by  a  workman  or  materia] 
man,  on  a  notice  and  demand  of  payment, 
under  the  third  section  of  the  Mechanics 
Lien  law,  may  plead  that  there  was  due  at 
the  time  of  the  service  of  the  notice  by  the 
claimant  "a  sum  less  than  the  amount 
claimed  in  said  notice  and  demand."  Such 
a  plea  is  not  demurrable. — Taylor  vs.  Wahl, 
40  Vr.  471. 

The  fact  that  the  declaration  ree-it .  -  thai 
after  the  notice  and  demand,  and  before 
commencing  the  suit,  the  claimant  had  ob- 
tained a  judgment  against  the  contractor 
for  the  amount  claimed,  does  not  defeat 
such  a  plea.  Such  a  statement  in  the 
declaration  is  surplusage,  being  merely  a 
statement  of  the  plaintiff's  evidence. — Ibid. 

A  judgment  by  a  claimant  against  the 
contractor  is  not  conclusive  upon  the  owner. 
It  may  be  offered  as  evidence  of  the  amount 
due,  but  it  will  not  prevent  the  owner  from 
showing  the  truth  to  be  that  the  claim  made 
is  knowingly  excessive  to  the  knowledge  of 
the  claimant. — Ibid. 

The  conclusion  here  reached  we  think  to 
be  in  conformity  with  the  principles  de- 
clared in  Reeve  vs.  Elmendorf,  9  Vr.  125 
and  Camden  Iron  Works  vs.  City  of  Camden, 
52  Atl.  Rep.  477.— Ibid. 


IV. 


CONSTITUTIONALITY  OF  ACTS 
RELATING  TO. 


The  Mechanics  Lien  law  is  not  unconstitu- 
tional as  depriving  the  owner  of  his  property 
without  due  process  of  law,  nor  as  interfer- 
ing with  his  right  to  acquire,  possess  and 
protect  property. — Gardner  &  Meeks  Co.  vs. 
New  York  Central  Railroad  Co.,  43  Vr.  257. 


V.  EQUITABLE  RIGHTS  AND  REM= 
EDIES. 

1 .  Priority  of  Holder  of  Order. 

A  material  man  furnished  materials  to  a 
contractor,  which  the  latter  used  in  the  con- 
struction of  a  building  erected  by  him  under 
contract   with   the   owner,    and   when    the 


material  man  was  entitled  to  paymenl  he 
accepted  an  order  from  tie-  contractor, 
drawn  by  him  on  the  owner,  for  tin-  amount 
due  him,  to  be  paid  out  of  the  contract  price, 
which  was  not  yet  due.  HELD,  that  the 
transaction  was  not  forbidden  by  the  section 
of  the  Mechanics  Lien  law  which  forbids 
advance  payments  nor  by  the  ruling  of  tin- 
court  of  error.-  and  appeals  in  Sli; 
vs.  Binns,  11  Dick.  Ch.  Hop.  413,  and  that 
the  order  entitled  the  holder  to  stand  upon 
an  equal  footing  with  tin-  holders  of  stop 
notices,  given  under  the  third  section  of  the 
act. — Bavonne  Building  &  Loan  Associa- 
tion vs.  Williams,  12  Dick.  503.  See  14  Id. 
til  V. 

The  same  material  man  furnished  ma- 
terials to  a  subcontractor  under  the  same 
principal  contractor  and  obtained  from  the 
contractor  an  order  on  the  owner  for  the 
amount  due  him  from  the  sub-contractor, 
to  be  paid  out  of  the  contract  price, 
which  was  not  yet  due.  HELD,  that  the 
transaction  was  within  the  section  of  the 
act  forbidding  advance  payments,  as  con- 
strued in  Sangerland  vs.  Binns,  because  the 
materialman  was  not  entitled,  under  the 
third  section  of  the  act,  to  make  a  demand 
for  payment  of  the  contractor  and  give  a 
stop  notice  to  the  owner. — Ibid. 

A  contractor  for  a  building,  who  signed  an 
order  directing  the  owner  to  pay  to  the 
materal  man  who  had  served  the  first  stop 
notice  the  amount  due  to  him  from  the  con- 
tractor, was  not  induced  to  do  so  by  fraud 
because  not  told  of  the  defect  in  filing  of  the 
contract  whereby  the  stop  notices  were  in- 
effectual, he  having,  after  being  reminded 
that  the  material  man  was  first  in  priority, 
and  having  said  that  he  desired  him  to  be 
paid  in  full  been  told  that  there  was  doubt 
about  his  being  paid  in  full  under  the  stop 
notice  and  that  the  object  of  his  signing  the 
order  was  to  make  the  pavments  certain. — ■ 
English  vs.  Warren,  20  Dick.  30. 

2.  Necessity  for  Filing  Plans  and  Speci= 
fications. 

Where  a  contractor  stipulate  i  to  al  er  an 
old  building  and  erect  new  work,  by  a  con- 
tract in  writing,  agreeing  "to  make  such 
alterations  and  erect  such  new  work  as 
shown  on  plans  and  described  in  specifica- 
tions, and  finish  the  same  in  good,  substan- 
tial and  workmanlike  manner,  on  lot  situate 
on  the  north  side  of  Pacific  avenue,  desig- 
nated  703,  Atlantic. City,  New  Jersey,  agree- 
able to  the  plans  and  specifications  hereto 
annexed  and  forming  pari  of  this  agree- 
ment," the  plans  and  specifications  are 
necessary  to  disclose  and  define  what  altera- 
tions are  to  be  made,  and  what  new  work  to 
be  constructed  and  these  plans  and  speci- 
fications must  be  filed  with  the  contract  as 
prescribed  b3'  section  2  (now  section  37)  of 
the  Mechanics  Lien  act,  in  order  to  exclude 
workmen  and  material  men  from  the  privi- 
lege of  filing  a  hen  under  that  act. — Weaver 
vs.  Atlantic  Roofing  Co.,  12  Dick,  547. 
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In  such  a  ease  if  the  plans  and  specifica- 
tions be  not  filed  with  the  contract,  and  the 
workmen  and  material  men  be  not  thus  pre- 
vented from  filing  liens,  no  effectual  notice 
can  be  given  by  them  to  the  owner  under  the 
provisions  of  section  3  (now  section  38)  of 
the  act,  to  retain  from  the  contract  price 
and  pay  to  them  the  money  due  them  from 
the  contractor. — Ibid. 

Filing  of  the  specifications  is  essential 
under  Mechanics  Lien  law  (Rev.  of  1898,  p. 
538),  section  2,  providing  that  a  building 
shall  be  liable  only  to  the  contractor,  pro- 
vided the  contract,  together  with  the  speci- 
fications accompanying  it,  be  filed. — Eng- 
lish vs.  Warren,  20  Dick.  30. 

Under  Mechanics  Lien  law  (Rev.  of  1S9S, 
p.  538),  section  2  providing  that  a  building 
shall  be  liable  oi  ly  to  the  contractor,  pr  - 
vided  the  contract,  together  with  the 
specifications  accompanying  it,  be  filed,  and 
section  3,  giving  the  remedy  by  stop  notices 
to  material  men  who  have  furnished  materials 
used  in  the  erection  of  "such  house,"  the 
remedy  by  stop  notices  is  limited  to  houses 
where  the  contract  and  specifications  have 
been  filed. — Ibid. 

3.  Assignments. 

It  is  not  necessary  to  an  effectual  equitable 
assignment  that  immediate  payment  of  the 
money  assigned  should  be  ordered  to  be 
made  to  the  assignee.  It  is  necessary  that 
the  assignor  should,  by  the  assignment,  strip 
himself  of  his  interest  in  the  fund  or  in  some 
part  thereof.  The  assignment  may  be  ab- 
solute or  may  be  subject  to  prior  equitie  . — 
Weaver  vs.  Atlantic  Roofing  Co.,  12  Dick. 
547. 

Equitable  assignments  as  between  them- 
selves, also  operate  in  the  order  of  their 
presentation,  but  their  payment  is  post- 
poned until  the  notices  of  the  workmen  and 
material  men  have  first  been  satisfied  in  the 
manner  above  stated. — Donnelly  vs.  Johncs, 
13  Dick.  442. 

If  the  contractor  marks  a  bill  for  material 
furnished  to  the  building  "approved,"  sign- 
ing his  name,  it  is  not  an  i  quitable  assign- 
ment of  so  much  of  the  contract  price  as  is 
sufficient  to  pay  the  bill. — Flaherty  vs. 
Atlantic  Lumber  Co.,  13  Dick.  467. 

4.  Effect  of  Serving  and  Contents  of 
Stop  Notice. 

Under  the  decision  in  Slingerland  vs. 
Linns  the  several  holders  of  st  p  notices 
stand  on  an  equal  footing,  without  regard  to 
the  date  of  service  of  their  several  notices. 
— Bayonne  Building  &  Loan  Association  vs. 
Williams,  12  Dick.  503.     See  14  Id.  617. 

Th  provisions  of  the  fifth  section  of  the 
supplement  to  the  Mechanics  Lien  act,  ap- 
proved  March    14th,    1895    (Gen.    Stat.,    p. 


2074),  securinglto  workmen  and  material 
men  who  give  notice,  &c,  a  preference  out 
of  the  contract  price,  have  no  application 
unless  the  contract  be  duly  filed  as  pro- 
vided in  the  act. — Weaver  vs.  Atlantic 
Roofing  Co.,  12  Dick.  547. 

Under  the  operation  of  section  5  o  the 
supplement  of  March  14th,  1895,  to  the 
Mechanics  Lien  act  (Gen.  Stat.,  p.  2074), 
workmen  and  material  men  who  furnish 
labor  and  material  to  the  building,  acquire 
an  inchoate  lien  which  attaches  from  the 
beginning  of  the  owner's  liability  to  the 
contractor  under  the  contract  filed.  This 
inchoate  lien  becomes  perfect,  only  on  ser- 
vice of  notice  in  conformity  to  the  statute 
before  that  liability  matures,  and  expires  on 
such  maturity  as  to  liens  not  so  noticed.  If 
an  installment  coming  to  be  due  next  after 
the  service  of  such  notices,  satisfies  them 
and  leaves  a  residue,  tha  residue  is  at  the 
disposal  of  the  contractor  and  liable  to  the 
attack  of  his  outside  creditors.  If  there  be 
a  deficiency,  the  unsatisfied  notices  will 
operate  upon  the  next  installment  which 
comes  to  be  due  under  the  contract,  in  the 
progress  of  the  work,  and  so  on  until  the 
final  installment  has  been  disposed  of  in  the 
same  manner. — Donnelly  vs.  Johnes,  13 
Dick.  442. 

If  a  workman  or  material  man  give  notice 
for  more  than  is  due  to  him  from  the  con- 
tractor, he  is  not  entitled  to  have  the 
owner  retain  for  him  from  the  contract  price. 
If  he  give  notice  for  a  less  sum  than  is  due 
him,  he  will  be  held  to  have  waived  his 
claim  for  the  difference  between  the  sum 
demanded  and  the  sum  actually  due,  and 
his  notice  or  the  lesser  sum,  if  otherwise  in 
conformity  to  the  statute,  wi.l  be  sustained. 
—Ibid. 

Notices  to  retain  operate  in  succession,  in 
the  order  of  their  time  of  service  to  secure 
payment  in  full  of  the  amount  noticed  to  be 
retained. — Ibid. 

The  sum  demanded  and  refused  payment 
under  paragraph  3  (now  paragraph  38)  of 
the  Mechanics  Lien  act  must  not,  at  the 
time  of  the  demand,  refusal  of  payment  and 
notice  to  the  owner  o  retain,  exceed  the 
sum  then  actually  owing  by  the  contractor 
to  the  workman  or  material  man  who  makes 
the  demand  and  gives  the  notice.  The 
claimant  cannot  demand  payment  and  serve 
the  notice  first,  and  afterwards  give  credits 
on  the  sum  demanded  and  noticed,  which 
were  allowable  when  demand  was  made. — 
Flaherty  vs.  Atlantic  Lumber  Co.,  13  Dick. 
467. 

Those  who  serve  s  op  orders,  under  the 
statute,  are  entitled  to  be  paid  in  the  order 
of  priority  in  which  notices  are  served  and 
not  pro  rata. — Smith  vs.  Dodge  &  Bliss  Co., 
14  Dick.  5S4. 

In  order  to  be  entitled  to  give  a  stop 
notice,  under  section  3  of  the  Mechanics  Lien 
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act  (Pamph.  L.,  1898,  p.  538),  to  the  owner 
to  retain  a  debt  owing  for  labor  or  materials, 
&c,  the  claimant  under  such  a  notice  must 
prove  that  before  serving  it  the  contractor 
had  refused,  upon  demand  made,  to  pay  the 
debt.— Adams  vs.  Wells,  19  Dick.  211. 

Under  the  Lien  act,  when  a  final  payment 
comes  to  be  due  and  no  effectual  stop  notice 
has  been  served,  the  contractor  may  cither 
collect  or  assign  the  final  payment.  Any 
subsequently  served  stop  notices  operate 
only  to  detain  what  remains  in  the  owner's 
hands,  after  deducting  the  amount  of  such 
payment  to  the  contractor  and  of  such 
assignment  by  him. — Ibid. 

A  stop  notice,  served  in  accordance  with 
the  requirements  of  section  3  of  the  Me- 
chanics Lien  act,  obliges  the  owner  of  a 
building  being  erected  under  a  filed  con- 
tract to  retain  for  the  benefit  of  noticing 
creditors  any  pari  of  the  contract  price 
which  may  have  become  payable  but  which 
has  not  been  paid  to  or  assigned  by  the 
contractor  at  the  time  when  a  stop  notice  is 
Served;  and  also  all  money  which  may 
thereafter  come  to  be  payable  under  the 
contract. — Kreutz  vs.  Cramer,  19  Dick.  648. 

The  fifth  section  of  the  supplement  of  1895 
to  the  Lien  act,  now  section  5  of  the  revised 
Lien  act  of  1898  (Pamph.  L.,  1898,  p.  539), 
as  interpreted  by  the  court  of  appeals  in 
the  case  of  Slingerland  vs.  Binns,  11  Dick. 
Ch.  Rep.  415,  does  not  relieve  the  owner 
from  the  requirement  to  retain  moneys, 
part  of  the  contract  price  actually  in  Iris 
hands,  unpaid  to  and  unassigned  by  the 
contractor,  at  the  time  a  stop  notice  is 
served  upon  him,  whether  such  moneys 
are,  by  the  terms  of  the  contract,  due  and 
payable  or  not.  The  purpose  of  section  5 
is  to  make  the  owner,  in  case  he  pays  an 
installment  of  the  contract  price  in  advance 
of  the  time  when  by  the  contract  it  comes 
to  be  due,  liable  to  any  claimant  who  serves 
a  stop  notice  before  such  installment  comes 
to  be  due. — Ibid. 

The  effect  of  the  statute,  as  construed  by 
the  Slingerland  decision,  being  to  create  an 
inchoate  lien  in  favor  of  workmen  and 
material  men  upon  all  installments  of  the 
contract  price  up  to  the  time  when,  bj-  the 
contract,  they  come  to  be  payable,  an  owner 
noticed  to  retain  an  installment  of  the  price 
remaining  in  his  hands  after  it  has  become 
due,  cannot  pay  it  out  relying  upon  reim- 
bursing himself  out  of  an  installment  yet  to 
come  due,  for  this  would  defeat  the  inchoate 
lien  of  workmen  and  material  men  in  the 
latter  installment. — Ibid. 

Where  a  material  man  presented  his  bill 
to  the  contractor,  stating  that  a  notice  was 
to  be  presented  to  the  owner,  and  though 
there  was  some  talk  about  the  examination 
of  vouchers,  there  was  no  claim  that  the  bill 
was'_incorrect  or  that  the  contractor  offered 
to  pay  it,  there  was  sufficient  evidence  of  a 


demand  on  the  contractor  to  support  a 
notice  to  the  owner. — Evans  vs.  Lower,  1 
Rob.  232. 

A  notice,  urWer  section  3  of  the  Mechanics 
Lien  law,  is  not  invalidated  by  improperly 
including  therein  in  good  faith,  items  to 
which  the  claimant  is  not  entitled. — Ibid. 

A  written  notice  served  upon  the  owner 

by  a  material  man  under  section  3  of  the 

Mechanics  Lien  act  (Pamph.  L.,  1898,  p.  538), 

if  it   complies  with  the  statute  in  other  re- 

peCtS,    IE   not    defective  because  it   omits  to 

state  that  a  previous  demand  for  payment 
of  the  sum  claimed  by  the  noticing  party  had 
been  made  upon  the  contractor;  not  because 
served  by  an  attorney  or  agent  of  the 
claimant  and  not  by  the  claimant  in  pi  rson; 
nor  because  the  agent  of  the  claimant  who 
demanded  payment  from  the  contractor  or 
gave  notice  to  the  owner,  was  not  author- 
ized to  act  by  a  written  power  from  the 
claimant. — Fehling  vs.  Goings,   1  Rob.  375. 

Such  notices  may  be  efficiently  served  in 
any  form  or  by  any  method  which  in  effect 
gives  the  written  notice  prescribed  by  the 
statute. — Ibid. 

It  is  only  creditors  of  the  contractor 
named  in  the  filed  contract  who  are  entitled 
to  serve  stop  notices  under  section  3  of  the 
Mechanics  Lien  act.  Creditors  of  a  sub- 
contractor have  not  that  privilege. — Ibid. 

A  stop  notice  must  show  a  demand  upon 
the  contractor  for  payment  as  well  as  his  re- 
fusal  to  pay. — Beckhard  vs.  Rudolph,  2 
Rob.  315.     See  Id.  740,  749. 

A  notice  of  a  material  man,  stating  that  a 
certain  amount  of  money  is  due  to  the  under- 
signed "for  work  done  and  materials  fur- 
nished," is  fatally  defective,  because  a  part 
of  the  debt  exhibited  in  the  notice  is  due 
for  labor,  for  which  only  a  "journeyman  or 
laborer  employed"  by  the  contractor  can 
obtain  a  lien  through  a  stop  notice,  while  a 
material  man's  notice  must  exhibit  a  debt  due 
only  for  "materials  used  in  the  erection"  of 
the  building. — Ibid. 

Under  section  3  of  the  Mechanics  Lien  law 
(Pamph.  L..  1898,  p.  538),  the  remedy  by 
stop  notice  is  open  to  a  party  who  under 
employment  by,  or  contract  with,  the  con- 
tractor, has  installed  fixtures  and  other 
materials  in  the  building,  and  his  claim  may 
include  the  work  of  installation  as  a  part  of 
the  cost  of  the  materials  in  situ. — Beckhard 
vs.  Rudolph,  2  Rob.  740. 

A  stop  notice  which  declares  that  certain 
materials  were  furnished  to  the  contractor 
"for  and  in  the  erection"  of  a  building,  suf- 
ficiently shows  that  the  materials  were 
actually  used  in  the  building. — Ibid. 

A  str.p  notice  which  sets  forth  that  a  cer- 
tain sum  of  money  is  due  from  the  contrac- 
tor to  the  claimant  for  materials  used  in  the 
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erection  of  a  building,  and  that  the  con- 
tractor has  refused  to  pay  the  money  so  due , 
need  not  more  explicitly  state  that  payment 
has  been  demanded  of  the  contractor.  The 
term  "refusal"  naturally  imports  a  pre- 
vious demand  or  request  for  payment. — 
Ibid. 

5.  Priority  of  Journeymen,  Laborers 
and  Material  Men. 

In  order  to  secure  the  special  preference 
of  precedent  payment  given  to  journeymen 
and  laborers  for  payment  of  their  wages,  &c, 
by  section  43  (7)  of  the  supplement  of  1895 
(Gen.  Stat.,  p.  2075),  the  claimant  must 
prove  that  he  is  a  journeyman  or  laborer, 
and  that  his  claim  is  for  the  payment  of 
wages,  &c,  and  thus  show  that  he  is  within 
the  class  to  whom  the  statute  gives  this 
special  privilege. — Donnelly  vs.  Johnes,  13 
Dick.  442. 

The  inchoate  lien  acquired  by  materialmen 
and  workmen  under  the  third  section  of  the 
Mechanics  Lien  law,  as  amended  by  the 
second  section  of  the  act  of  March  14th, 
1S95  (Gen.  Stat.,  p.  2073),  cannot,  by  force 
of  the  fifth  section  of  the  latter  act,  be  im- 
paired or  defeated  by  an  advance  payment 
on  the  contract  price  or  by  secret  arrange- 
ment between  the  contractor  and  owner, 
unless  such  arrangement  is  authorized  and 
provided  for  in  the  contract  as  filed. — Smith 
vs.  Dodge  &  Bliss  Co.,  14  Dick.  584. 

The  inchoate  lien  given  to  journeymen, 
laborers  and  material  men  by  the  fifth  sec- 
tion of  the  supplement  of  March  14th,  1895 
(Gen.  Stat.,  p.  2073),  to  the  Mechanics  Lien 
law,  can  be  perfected  in  no  other  way  than 
by  demand  on  the  contractor,  and,  on  re- 
fusal of  payment  by  him,  service  on  the 
owner,  before  his  liability  to  the  contractor 
matures,  of  the  notice  prescribed  by  the 
third  section  of  the  original  act  as  revised 
by  the  second  section  of  said  supplement. — 
Bayonnc  Building  Association  vs.  Williams, 
14  Dick.  617. 

Said  supplement  does  not  require  or 
authorize  payment  of  such  perfected  liens 
pro  rata.  Payment,  as  before  its  enact- 
ment, must  be  made  in  order  of  priority  of 
service  of  notice. — Ibid. 

The  claims  of  material  men  and  laborers 
having  claims  against  the  contractor  reach 
only  such  moneys  as  were  due  at  the  time  of 
the  several  demands  and  notices,  or  there- 
after becoming  due  to  the  contractor. — St. 
Peter's  Catholic  Church  vs.  Vannote,  21 
Dick.  78. 

A  material  man  is  not  entitled  to  a  lien  for 
tools  furnished  to  a  building  contractor,  nor 
for  money  furnished  to  the  contractor  to 
purchase  material. — Evans  vs.  Lower,  1  Rob. 
232. 

Sub-contractors,  such  as  plumbers,  plas- 
terers and  painters,  who  supply  the  material 
and  put  it  into  the  building,  are  not  material 


men  within  the  meaning  of  section  3  of  the 
Mechanics  Lien  law,  and  are  not  protected 
thereby. — Beckhard  vs.  Rudolph,  2  Rob. 
315.     See  Id.  740,   749. 

6.  Rights  of  Contractor. 

When  any  residue  of  the  contract  price 
remains  after  payment  of  the  costs,  and 
those  statutory  notices  and  equitable  as- 
signments which  are  effective,  it  belongs  to 
the  contractor. — Flaherty  vs.  Atlantic  Lum- 
ber Co.,  13  Dick.  467. 

7.  Effect  of  Arbitration. 

Gen.  Stat.,  p.  2073,  sec.  38  provides  that 
whenever  any  contractor  shall,  upon  de- 
mand, refuse  to  pay  any  material  man  the 
money  due  him,  it  shall  be  the  duty  of  such 
materialman  to  give  notice  to  ihe  owner  of 
the  building  of  the  amount  due  him,  and 
that  the  owner  shall  thereupon  be  author- 
ized to  detain  the  amount  due  out  of  the 
amount  owing  to  the  contractor.  Gen. 
Stat.,  p.  2074,  sec.  41  provides  that  if  the 
owner  of- a  building  shall,  in  advance  of  the 
terms  of  a  building  contract,  pay  any  money 
on  the  contract,  and  the  amount  still  due  to 
the  contractor,  after  such  payment,  shall 
be  sufficient  to  satisfy  the  notices  served  in 
conformity  with  section  38,  such  owner  shall 
be  liable  as  if  no  such  payment  had  been 
made.  HELD,  that  where  a  dispute  arose 
between  the  owner  of  a  building  and  one 
who  had  contracted  to  make  repairs,  and 
there  was  a  submission  to  arbitration  of 
matters  in  difference  between  them,  con- 
cerning the  materials  used,  &c.,  the  liability 
of  the  owner  to  make  the  last  payment  did 
not  mature  until  the  award  of  arbitration 
was  made,  and  claims  of  material  men,  of 
which  notice  was  given  to  the  owner  of  the 
building  pending  the  arbitration  proceed- 
ings had  preference  over  a  prior  draft  drawn 
by  the  contractor  on  the  owner  in  favor  of 
the  plaintiff,  whose  claim  against  the  con- 
tractor had  no  connection  with  the  building. 
— Booth  vs.  Keifer,  15  Dick.  57. 

8.  Rights  of  Mortgagee. 

A  mortgage  given  for  a  precedent  debt 
on  property  on  which  alterations  are  being 
made,  without  notice  thereof,  is  a  mortgage 
in  good  faith,  within  the  Mechanics  Lien  act, 
so  as  to  entitle  it  to  priority  over  the  me- 
chanics lien  subsequently  filed. — Reed  vs. 
Rochford,  17  Dick.  186. 

9.  Machinery  as  "Building." 

The  eighth  section  of  the  Mechanics  Lien 
statute  prescribed  that  "fixed  machinery. 
*  *  *  for  manufacturing  purposes  shall 
be  considered  a  building  for  the  purposes  of 
this  act."  In  order  that  the  machinery  shall 
be  considered  to  be  a  building,  it  must  have 
a  fixed,  and  not  an  adjustable  and  change- 
able, character. — Campbell  vs.  Taylor  Manu- 
facturing Co.,  17  Dick.  307.     See  19  Id.  344. 


Ml.UI  \  Nics   LIENS,  V. 


Equitable  Rights  and  Remedii 


The  things  furnished  in  this  case  are 
shown,  by  the  proofs,  to  have  been  five 
separate  machine  tools,  finished  and  com- 
pleted before  shipment,  taken  apart  for  that 
purpose,  brought  on  the  premises  in  their 
component  parts  or  rea  sembling.  They 
took  the  places  of  previously  used  machine 
tools  of  like  character  and  will  be  succeeded 
by  like  machines  when  they  may  be  worn 
out.  Several  wire  in  separate  pieces,  in 
boxes,  unpacked.  One  was  in  actual  use. 
Those  which  were  in  place  were  not  built 
into,  or  made  part  of,  the  building,  but  were 
merely  fastened  to  the  floor  to  keep  them 
steady  in  their  places.  HELD,  these 
machines  were  not  fixed  machinery  within 
the  meaning  of  the  Mechanics  Lien  act. 
The  component  parts  of  these  machines, 
separated  only  for  purposes  of  shipment, 
were  not  materials  within  the  meaning  of 
that  act.  The  machines  themselves  had 
separale  and  distinct  functions,  which  were 
wholly  unrelated — they  were  transient, 
adjustable  tools;  such  machines  were  not 
"materials"  furnished  to,  or  parts  of,  fixed 
machinery,  under  the  act. — Ibid. 

The  eighth  section  of  the  Mechanics  Lien 
law  defines  "fixed  machinery  for  manufac- 
turing purposes"  to  be  a  building;  and 
machines  furnished  to  become  parts  of  such 
a  building  are  materials  for  which  a  lien  may 
be  filed  under  that  law. — Campbell  vs. 
Taylor  Manufacturing  Co.,  19  Dick.  344. 

The  bringing  of  such  machines  upon  the 
premises  s  the  commencement  of  the  build- 
ing, by  the  twenty-eighth  section  of  the 
same  law. — Ibid. 

10.  Costs. 

The  owner  of  a  building  who  files  an  inter- 
pleade  against  material  men  to  determine 
the  distribution  of  the  sum  due  the  contrac- 
tor, is  not  entitled  io  costs,  having  claimed 
such  sum  was  considerably  less  than  that 
the  court  found  to  be  due. — English  vs.  War- 
ren, 20  Dick.  30. 

1 1 .  Advance  Payments. 

A  building  contract  provided  for  payment 
of  he  contractor  in  four  installments,  the 
third  "when  the  trim  is  on  and  the  doors 
hung."  The  architect  gave  his  certificate 
and  the  third  payment  was  made,  in  good 
faith,  before  all  the  doors  and  trim  were 
on,  the  work  necessary  to  put  them  on  being 
worth  870;  but  other  work,  worth  $250, 
not  necessary  to  be  done  before  that  pay- 
ment was  due,  had  been  done.  The  archi- 
tect, however,  testified  that  on  practice 
those  words  were  not  construed  strictly, 
but  indicated  a  certain  stage  of  the  work; 
that  such  stage  had  been  reached,  and  that 
the  doors  and  trim  then  off  were  ordinarily 
kept  off  till  the  last  of  the  work,  so  as  not  to 
interfere  with  other  work  and  to  prevent 
their  being  marred.  HELD,  that  there  was 
no  advance  payment,  within  Mechanics  Lien 


law  (Famph.  L.,  1898,  p.  539,  sec.  5),  provid- 
ing that  if  the  owin-r  of  a  building  liable  to 
mechanics  liens  shall,  in  advance  of  the 
terms  of  a  building  contract,  mak< 
ment  thereon,  and  the  amount  thereafter 
due  thereon  is  insufficient  to  satisfy  notices 
served  according  to  the  act,  he  shall  be 
liable  as  though  such  payment  had  not  been 
made. — Veitch  vs.  Clark,  1  Rob.  57. 

12.  Rights  of  Sureties. 

Where  a  building  contractor  became  in- 
solvent before  the  completion  of  the  work, 
and  the  sureties  of  his  bond  bought  material 
for  him  and  became  responsible  for  labor  to 
be  used  by  the  contractor  in  completing 
the  contract,  they  had  no  prior  lien  on  the 
amount  due  the  contractor  on  completion  of 
the  contract,  but  stood  in  the  same  position 
as  any  other  person  furnishing  labor  and 
material — Evans  vs.  Lower,  1  Rob.  232. 


13.  Effect  of  Bankruptcy  on  Lien. 

The  United  States  Bankrupt  law  of  1898 
does  not  invalidate  the  right  which  a  claim- 
ant acquired  by  serving  a  stop  notice  under 
section  3  of  the  Mechanics  Lien  act  of  this 
state,  although  such  service  may  be  made 
within  four  months  next  preceding  the  filing 
of  the  petition  in  bankruptcy.  The  steps 
taken  under  said  section  3  are  not  such  as- 
signments as  are  invalidated  by  the  Bank- 
rupt act,  nor  are  they  transfers  by  a  bank- 
rupt to  hinder  and  defraud  his  creditors. — 
Fehling  vs.  Goings,  1  Rob.  375. 

14.  Time  of  Accrual  of  Lien. 

The  debt  contracted  and  owing  for  labor 
done  or  material  furnished  for  the  erection 
and  construction  of  any  building,  &c,  be- 
comes a  lien,  by  virtue  of  the  first  section  of 
the  Mechanics  Lien  act  (Pamph.  L.,  1898,  p. 
538),  as  soon  as  it  becomes  a  debt. — Stiles 
vs.  Galbreath,  3  Rob.  222. 

15.  Concurrence  of  Liens. 

All  liens  arising  under  that  act  are  con- 
current. The  holders  of  such  liens  are  en- 
titled to  share  ratably  in  the  values  of  the 
building  and  land  upon  which  their  debts 
have  become  liens.  This  equity  continues 
whether  those  values  are  realized  by  a  sale 
under  the  Mechanics  Lien  act  or  under  any 
other  proceeding  which  divests  the  me- 
chanics liens  from  the  building  and  lands 
and  relegates  the  holders  thereof  to  the  pro- 
ceeds of  the  sale  for  their  remedv. — Stiles 
vs.  Galbreath,  3  Rob.  2_"J. 

When  two  or  more  creditors  have  eon- 
current  Mens  upon  a  fund  which  stands  to 
pay  all  their  claims  ratably,  no  one  of  those 
creditors  can,  by  any  procedure,  equitably 
take  the  whole  fund  and  apply  it  exclusively 
to- the  satisfaction  of  his  own  debt. — Ibid. 


MECHANICS  LIENS,  VI.— MENTAL  INCAPACITY- 
MILK— MINING  LEASES. 


-MERGER.— MILITIA.     637 


Liens  for  Work  on  Municipal  Improvements. 


Any  creditor  who  so  appropriates  a  fund 
or  property  charged  to  pay  concurrent  liens 
must  account  therefor  to  his  fellow  lien 
claimants  according  to  their  ratable  shares. 
—Ibid. 

16.  Unrecorded  Lien  on  Foreclosure  of 
Mortgage. 

Section  58  of  the  Chancery  act  of  1902, 
which  provides  that  in  any  foreclosure  suit 
persons  claiming  liens  on  the  mortgaged 
premises  which  could  be,  but  which  are  not, 
recorded  at  the  time  the  bill  to  foreclose  is 
filed,  shall  be  bound  by  the  foreclosure  suit, 
&c,  is  a  statute  of  convenience  of  procedure 
only.  It  binds  the  holder  of  the  non- 
recorded  lien  "so  far  as  the  (mortgaged) 
property  is  concerned,"  but  does  not  deter- 
mine his  rights  in  the  purchase  money.  As 
the  owner  of  the  unrecorded  lien  is  not  a 
party  to  the  foreclosure,  has  no  notice  of  it 
and  no  hearing  as  to  his  rights,  it  would  not 
be  "due  course  of  law"  if  it  were  held  that 
the  foreclosure  absolutely  destroved  his  lien. 
—Stiles  vs.  Galbreath,  3  Rob.  222. 


VI.  LIENS  FOR  WORK  ON  MUNICI= 
PAL  IMPROVEMENTS. 

See  Liens. 


MENTAL  INCAPACITY. 

See  Fraudulent  Conveyances;  Guard= 
ians;  Infants;  Lunatics;  Wills. 


MERGER. 

See  Corporations;   Injunctions;  Mort= 
gages. 


MILITIA. 

The  action  of  a  colonel  of  the  national 
guard  in  dropping  an  enlisted  man  from  the 
roll  of  his  company  involves  neither  the 
personal  liberty  or  property  of  the  individual, 
and  one  who  enters  the  nut ional  guard  must 
submit  himself  to  military  law.  and,  in  such 
a  case,  must  find  his  remedy  by  an  appeal  to 
the  military  tribunals. — In  re  Powers,  37  Vr. 
570. 

A  field  officer  of  a  brigade  of  militia,  en- 
titled to   take   part  in   the   election   of  a 


brigadier-general  under  the  provisions  of 
placitum  4,  section  1  of  article  7  of  the  con- 
stitution, may  prosecute  a  certiorari  to  re- 
view the  military  order  calling  for  such  an 
election  and  including  as  persons  entitled  to 
vote  thereat  officers  who'  were  not  field 
officers.— Smith  vs.  Wanser,  39  Vr.  249. 

The  act  entitled  "An  act  concerning  the 
military  and  naval  forces"  (Revision  of 
1900)  was  not  intended  to  create,  and  has 
not  created,  a  military  force  separate  from 
the  militia  and  not  subject  to  the  provisions 
of  the  constitution ;  on  the  contrary,  it  was 
intended  to  regulate  the  militia,  and  the 
constitutional  provisions  respecting  the 
militia  are  applicable  to  it. — Ibid. 

The  constitution  having  expressly  de- 
clared that  brigadier-generals  shall  be 
elected  by  the  field  officers  of  the  brigade,, 
the  legislature  had  no  power  to  enact  that 
other  persons  should  be  entitled  to  vote  at 
such  election  of  brigadier-generals. — Ibid. 

Section  140  of  the  National  Guard  act 
while  it  exempts,  does  not  disqualify,  mem- 
bers of  the  guard  from  jury  duty. — State  vs. 
Barker,  39  Vr.  19. 


MILK. 

In  the  proceeding  to  recover  a  penalty  for 
the  violation  of  placitum  36  of  the  act  to 
prevent  the  adulteration  of  milk  (Gen.  Stat., 
p.  1170),  it  is  not  necessary  to  show  the 
particular  manner  in  which  the  analysis  was 
conducted.  All  that  it  was  necessary  to 
allege  or  to  prove  was  that  the  milk  con- 
tained more  than  eighty-eight  per  centum 
of  watery  fluids,  or  less  than  twelve  per 
centum  of  milk  solids. — Vandegrift  vs. 
Meihle,  37  Vr.  92. 

It  was  not  necessary  to  aver  or  to  prove 
that  the  milk  in  question  was,  to  the  know- 
ledge of  the  defendant,  below  the  required 
standard.  It  is  competent  for  the  legisla- 
ture to  declare  that  the  doing  of  an  act  shall 
subject  the  doer  thereof  to  a  penalty  irre- 
spective of  Iris  motive  or  knowledge,  and  in 
such  case  the  courts  have  no  power  to  re- 
quire proof  of  knowledge  or  motive  to  be 
shown. — Ibid. 

The  testimony  of  the  chemist  who  made 
the  analysis  of  the  milk,  that  he  was  duly 
appointed  for  that  purpose,  is  prima  facie 
evidence  of  his  official  character. — Ibid. 


MINING  LEASES. 

See  Landlord  and  Tenant;  Royalties. 
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MINORS. 

See  Infants;  Invitation;  Master  and  Ser= 
vant;  Negligence. 
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Mortgages. 

X.  COVENANTS. 

1.  Exemption  from  Taxation. 

2.  Assuming  Payment  of  Mort- 
gage. 

3.  Relating  to  Encumbrances. 

4.  To  Pay  Interest. 

5.  To  Erect  Buildings  on  Mort= 
gaged  Premises. 

6.  Respecting   Dividends  on 
Stock. 

7.  Respecting  Removal  of  Goods. 

8.  Fixing  Priority. 


MISJOINDER. 

See  Abatement;  Actions;  Parties; 
Pleading  and  Practice. 


MISTAKE. 

See  Bills  and  Notes;  Contracts;  Pay= 
ments;  Reformation  of  Instruments. 


MODIFICATION   OF  JUDGMENT. 

See  Criminal  Law  and  Procedure. 


MONEY  RECEIVED. 

See  Actions. 


MORTALITY  TABLES. 

See  Evidence. 


MORTGAGES. 

I.  EXECUTION   AND   VALIDITY. 
II.  RATIFICATION. 

III.  RECORDING. 

IV.  CONTRIBUTION. 
V.  ASSIGNMENT. 

VI.  TO  NATIONAL  BANK. 

VII.  EQUITABLE  MORTGAGES. 

VIII.  CONTRACTS    FIXING    PRIOR* 
ITY  OF. 

IX.  LATENT  EQUITIES. 


XL  ACTION  ON  BOND. 

1.  When    Bond    and    Warrant 
Given. 

2.  When  Mortgage  Terminated. 

3.  Parties. 

4.  Statute  of  Limitations. 

5.  When  Mortgage  a  Nullity. 

XII.  CANCELLATION. 

XIII.  FORECLOSURE. 

1.  Stay  of  Execution. 

2.  Status  of  Parties. 

a.  Holder  of  Tax  Title. 

b.  Life  Tenant. 

c.  Holder  of  Unrecorded 

Lien. 

d.  Purchase  Money  Mort- 
gagee. 

e.  Claimant  Against  Deceased 
Mortgagor. 

f.  Bondholders. 

g.  Cestui  qui  Trust. 

3.  Sheriff's  Deed. 

a.  Recitals  as  Evidence. 

b.  Title  Acquired  Under. 

4.  Sheriff. 

a.  Fees. 

b.  Payment  of  Surplus  to. 

5.  Right  of  Redemption. 

a.  Subsequent  Encumbrancer. 

b.  Gives  No  Right  to  Convey- 
ance. 

c.  To  Protect  Equitable  In- 
terest. 

d.  When  Terminated. 

e.  Remainderman. 

6.  Sale. 

a.  Setting  Aside. 

b.  Confirmation. 

c.  Immediate. 

d.  Non-compliance  with  Con- 
ditions. 

7.  Waste. 


MORTGAGES,  I. 


Execution  and  Validity. 


8.  Defences. 

a.   Usury. 

I).  Extension. 

c.  Want  of  Consideration. 

d.  Fraud. 

e.  Undue  Influence. 

f.  Tender. 

g.  Statute  of  Limitations. 
h.  Waste. 

i.    Remedy  at  Law. 

9.  Parties. 

a.  Administrator. 

b.  Lunatic. 

c.  Bondholder. 

d.  Partner. 

e.  Holder  of  Unrecorded 

Mortgage. 

f.  Foreign  Corporation. 

g.  Voluntary  Lender. 
h.  Beneficiary. 

10.  Where    Bond   and   Warrant 
Executed. 

11.  Grounds  for. 

12.  Merger. 

13.  Subrogation. 

14.  Pleading. 

a.  Bill. 

b.  Answer. 

c.  Cross-bill. 

15.  Decree. 

a.  Who  Bound  By. 

b.  When  Enforceable. 

c.  Opening. 

d.  For  Deficiency. 

16.  Stay. 

XIV.  OF  BUILDING  AND  LOAN  AS= 
SOCIATIONS. 

See  Building  and  Loan  Association. 

Cross  References.  Assistance;  Bank= 
ruptcy ;  Chattel  Mortgages ;  Fixtures ; 
Jurisdiction;  Liens;  Marshalling  As= 
sets;  Mechanics  Liens;  Pleading  and 
Practice;  Receivers;  Reformation  of 
Instruments. 


I.  EXECUTION  AND  VALIDITY. 

An  acknowledgment  of  a  mortgage  made 
to  one  of  two  executors,  as  such,  before  a 
master  who  was  the  other  executor,  is  valid, 
where  the  mortgage  on  its  face  does  not  dis- 
close his  interest  therein,  since  the  taking 
of  acknowledgment  was  a  ministerial  act. — 
Morrow  vs.  Cole,  13  Dick.  203. 

The  president  of  a  corporation,  though 
the   active   manager  of  its  affairs,    cannot 


encumber  its  property  by  a  mortgage  without 
the  concurrence  of  its  board  of  directors. — 
Bennett  vs.  Keen,  14  Dick.  634. 

The  receiver  of  the  corporation,  as  the 
representative  of  creditors,  may  urge  the 
objection  that  such  mortgage  was  not  ob- 
tained in  such  a  manner  as  to  be  binding 
upon  the  corporation. — Ibid. 

A  corporation  mortgage  which  is  duly 
executed  under  the  hands  of  the  proper 
executive  officers  of  the  company  and  at- 
tested by  its  corporate  seal,  which  was  de- 
livered to  the  mortgagees,  and  for  which 
valuable  consideration  passed  to  the  com- 
pany coincidently  with  its  delivery,  will  not 
be  held  to  be  invalid,  because  there  is  no 
proof  that  a  resolution  of  the  board  of 
directors  was  passed  authorizing  and  direct- 
ing the  making  of  the  mortgage. — Reed  vs. 
Helois  Carbide  Specialty  Co.,  19  Dick.  231. 

A  mortgage  may  be  a  good  security  for 
some  component  parts  of  the  mortgage 
money  and  bad  as  to  the  residue  of  it. — ■ 
Ibid. 

A  corporation  mortgage  made  in  good 
faith,  securing  payment  of  purchase  money 
of  land  then  conveyed,  or  of  money  or  other 
valuable  consideration  paid  to  or  for  the 
benefit  of  the  company  and  accepted  by  it, 
coincidently  with  the  delivery  of  the  mort- 
gage, is  a  valid  security  to  the  extent  that 
it  secures  such  a  presently  passing  considera- 
tion.— Ibid. 

Such  a  corporation  mortgage  is  valid  to 
the  extent  above  named,  notwithstanding 
it  may  have  been  made  in  contemplation  of 
the  possible  insolvency  of  the  company.  It 
is  not  a  fraud  and  not  within  the  prohibition 
of  section  64  of  the  Corporation  act,  (Pamph. 
L.,  1896,  p.  298). —Ibid. 

So  far  as  such  a  mortgage  attempts  to 
secure  pre-existing  debts,  owing  to  the  mort- 
gagees by  the  company,  it  is  within  the 
prohibition  of  section  64  of  the  Corporation 
act,  and  being  given  in  contemplation  of  the 
insolvency  of  the  company,  is  to  that  extent 
invalid. — Ibid. 

Conduct  of  complainant  in  executing  a 
mortgage  to  a  bank  to  secure  certain  notes 
held  by  it,  and  in  afterwards  taking  up*such 
notes,  is  not  evidence  of  a  previous  agree- 
ment by  which  complainant  was  to  take  care 
of  the  notes  in  such  bank,  while  defendant 
was  to  take  care  of  notes  in  another  bank. — 
Headley  vs.  Leavitt, 21  Dick.  94.  See2Rob. 
591. 

The  stockholders  of  one  corporation,  by 
resolution,  ordered  its  directors  to  buy  from 
another  manufacturing  corporation  "its  en- 
tire plant,  including  all  of  its  assets,"  and  to 
give  a  purchase  money  mortgage  upon  "its 
said  plant."  HELD,  this  resolution  re- 
quired the  purchasing  corporation  to  give 
a  mortgage  covering  the  entire  plant  and  all 
of  the  assets  which  were  purchased  under 


MORTGAGES,  II,  III. 


Ratification. — Recording. 


the    resolution. — Anderson    vs.     Anderson 
Food  Co.,  21  Dick.  209.     .4.  1  Rob.  730. 


II.  RATIFICATION. 

The  subsequent  ratification  of  the  mort- 
gage by  the  directors,  having  been  made  in 
contemplation  of  the  insolvency  of  the  cor- 
poration, did  not  give  the  mortgage  validity. 
— Bennett  vs.  Keen,  14  Dick.  634. 


III.  RECORDING. 

Under  Gen.  Stat.,  p.  2106,  sec.  22,  pro- 
viding that  "every  mortgage  shall  be  void 
and  of  no  effect  against  a  subsequent  bona- 
fide  mortgagee  or  purchaser  for  a  valuable 
consideration  not  having  notice  thereof, 
unless  it  shall  be  *  *  *  registered,"  the 
failure  to  so  record  simply  deprives  tin- 
holder  of  any  benefit  from  the  registry  as  a 
matter  of  notice,'  and  does  not  make  the 
mortgage  void  as  to  purchasers  or  encum- 
brancers with  actual  notice  thereof. — 
Essex  Countv  National  Bank  vs.  Harrison, 
12  Dick.  91.' 

Complainant  was  sole  beneficiary  of  one- 
third  of  a  bequest  of  $3,000  secured  by  a 
mortgage  to  executors,  who  were  nominally 
trustees  for  that  third  interest  only,  but 
who  really  held  it  for  all  in  interest.  Par- 
tial payments  were  made  on  the  mortgage, 
and  it  was  subsequently  cancelled,  and  an- 
other for  $1,500  was  given  to  said  executors. 
HELD,  in  an  action  to  recover  the  amount 
of  the  latter  mortgage  for  failure  to  record 
it,  that  it  would  not  be  presumed  that  the 
complainant  was  entitled  to  more  than  a 
third  thereof,  although  the  other  legatee, 
after  being  notified  of  the  action,  asserted  no 
claim.— Dodd  vs.  Lindsley,  12  Dick.  334. 

That  a  mortgagee  kept  his  mortgage  from 
the  record  for  five  months  at  the  mortgagor's 
request  does  not  invalidate  it  as  against 
general  creditors,  in  the  absence  of  a  fraudu- 
lent purpose  or  other  improper  motive. — 
Andrus  vs.  Burke,  16  Dick.  297. 

A. mortgagee  promptly  delivered  to  the 
proper  register  a  mortgage  covering  both 
real  and  personal  estate,  informing  him 
of  such  fact  and  directing  him  to  record  the 
same  accordingly.  The  register  entered  it 
as  a  real  estate  mortgage  on  his  private 
index,  and  in  about  two  weeks  recorded  it 
in  the  book  of  real  estate  mortgages. 
Nearly  thirty  days  afterwards  it  was  en- 
tered in  his  private  index  for  chattel  mort- 
gages, and,  in  due  course  of  business,  re- 
corded in  the  book  for  chattel  mortgages. 
The  register  retained  possession  of  it  in  his 
office  until  after  it  was  recorded  as  a  chattel 
mortgage.  An  inspection  of  the  instrument 
indicated  its  character.  The  private  in- 
dexes   kept    by    the     register    were    not 


recognized  by  the  statute.  Pamph.  L.  1898, 
pp.  686,  687,  sees.  41,  42,  require  that  instru- 
ments be  recorded  without  delay.  HELD, 
that  the  mortgage  was  entitled  to  the  benefit 
of  the  recording  acts  as  of  the  date  the  mort- 
gage was  delivered  to  the  register,  and 
therefore  a  subsequent  execution  creditor 
could  not  claim  the  property  covered  by  the 
mortgage. — Von  Schulk-r  vs.  Commercial 
Investment  Building  and  Loan  Association. 
18  Dick.  388. 

Pamph.  L.,  1898,  p.  670,  revising  the  act 
concerning  conveyances,  authorizes  (sec- 
tion 21)  two  classes  of  instruments  to  In- 
recorded — first,  those  affecting  title  to  land, 
including  leaseholds  for  not  less  than  two 
years,  and  second,  those  affecting  chattels. 
Section  41  provides  for  the  registry  of  leases 
of  lands  in  one  book,  assignments  of  leases 
by  way  of  mortgage  in  another  book,  en- 
titled "  Mortgages,"  and  of  chattel  mortgages 
in  a  third  book.  Section  53  concerns  in- 
struments which  "shall  have  been"  or  shall 
be  duly  executed,  &c.  Section  54  avoids 
unrecorded  instruments  as  to  subsequent 
judgment  creditors,  &c.  HELD,  that  the 
mortgage  of  a  ten  year  leasehold  was  within 
the  purview  of  the  act,  though  executed  a 
year  prior  to  its  passage,  and  was  properly 
recorded  as  a  mortgage  affecting  real  estate, 
so  as  to  be  effective  against  creditors  of  the 
mortgagor  whose  claims  accrued  between 
its  execution  and  recording. — Lembeck  & 
Betz  Eagle  Brewing  Co.  vs.  Kelly,  18  Dick. 
401. 

A  mortgage  of  a  ten  year  leasehold  is  an 
instrument  which  "conveys"  an  interest  in 
land,  so  as  to  be  within  the  purview  of  the 
title  of  an  act  entitled  "An  act  respecting 
conveyances"  (Pamph.  L.,  1898,  p.  670). 
and  is  properly  recorded,  under  section  21, 
dividing  instruments  capable  of  record  into 
two  classes,  the  first  of  which  includes  the  ise 
affecting  title  to  land  and  leases  for  not  less 
than  two  years,  as  a  mortgage  of  realty; 
and  it  is  not  necessary,  to  make  such  a 
mortgage  good  against  creditors,  that  it 
be  recorded  in  conformitv  to  Pamph.  L.. 
1885,  p.  318  (Gen.  Stat.,  pp.  2113,  2114  . 
governing  the  recording  of  chattel  mort- 
gages— -Ibid. 

A  mortgage  executed  by  a  laundry  com- 
pany, after  describing  the  lands  mortgaged, 
continued:  "And  all  personal  and  mixed 
estate,  *  *  *  and  also  all  machinery, 
boilers,  engines  and  fixtures  of  every  de- 
scription." The  machinery  included  an 
engine,  boiler  and  shafting,  the  engine  being 
bolted  to  a  stone,  brick  or  cement  founda- 
tion; ironing  machines  made  of  steel  rollers, 
connected  above  to  the  shafting  by  a  pulley 
and  belt  and  connected  underneath,  as  well 
as  from  above,  with  the  boiler  by  steam 
pipes;  an  "annihilator.''  fastened  by  lag 
screws  and  connected  with  the  boiler 
and  with  the  shafting;  washing  machines 
bolted  to  the  floor  and  connected  with  The 
shafting  by  pulley  and  belt ;  and  other 
laundry  machinery  similarly  attached. 
HELD",  to  be  a  part  of  the  real  estate  and 
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covered  by  the  mortgage,  though  it  was  re- 
corded only  as  a  real  and  not  as  a  chattel 
mortgage. — Atlantic  Safe  Deposit  and  Trust 
Co.  vs.'  Atlantic  City  Laundry  Co.,  19  Dick. 
140. 

Mortgages  which  cover  both  real  and  per- 
sonal property  (except  those  made  by  rail- 
road companies  upon  their  property  and 
franchises)  must,  in  order  to  make  them 
valid  liens  upon  both  classes  of  property 
as  against  creditors,  be  recorded,  not  only 
among  the  records  of  real  estate  mortgages, 
but  also  in  one  of  the  books  provided  for 
the  recording  of  chattel  mortgages. — Knick- 
erbocker  Trust  Co.  vs.  Penn  Cordage  Co.,  21 
Dick.  305. 


IV.  CONTRIBUTION. 

Where  property  of  a  corporation  was 
placed  in  the  hands  of  a  receiver  and  the 
realty  was  expected  to  realize  more  than 
enough  to  pay  a  mortgage  thereon,  and  the 
receiver  expended  money  in  care  of  it  while 
endeavoring  to  find  a  bidder,  but  on  a  sale 
of  it  did  not  realize  enough  to  pay  the  mort- 
gage debt,  the  mortgagee  should  not  be  re- 
quired to  contribute  to  the  general  fund  of 
the  estate  the  amount  spent  for  repairs. — 
Cunningham  vs.  Alrvan  Woolen  Mills,  3  Rob. 
710. 


V.  ASSIGNMENT. 

The  transfer  of  a  bond  and  mortgage  be- 
longing to  an  estate,  when  made,  in  pursu- 
ance of  an  order  of  the  court,  by  the  execu 
tor  removed  by  the  court  to  a  new  executor 
appointed  in  his  place,  is  sufficient  to  convey 
the  equitable  title  thereto,  although  the 
transfer  was  a  mere  delivery,  without  formal 
assignment. — Daly  vs.  The  New  York  and 
Greenwood  Lake  Railway  Co.,  10  Dick.  595. 
A.  12  Id.  347. 

An  assignment  of  a  bond  and  mortgage 
for  a  presently  paid  consideration,  executed 
under  seal,  duly  acknowledged  and  delivered 
for  the  purpose  of  pledging  the  bond  and 
mortgage  as  security  for  the  payment  of  a 
debt,  is  an  effectual  pledge,  although  manual 
delivery  of  the  bond  and  mortgage  may  not 
have  been  made. — Mutt  vs.  Newark  German 
Hospital,  10  Dick.  722. 

Under  the  statute  (Rev.,  13.708.  sec.  32),  the 
recording  of  an  assignment  of  a  mortgage  is 
r  m  il  iii-,  from  the  time  the  assignment  is  left 
for  record,  to  all  persons  concerned,  thai  the 
mortgage  is  assigned.  A  subsequent  as- 
signee of  thi'  mortgage  is  a  "person  con- 
cerned," within  the  meaning  of  tins  statute, 
and  must  be  held  to  have  had  constructive 
notice  of  the  previous  assignment  from  the 
date  when  it  was  deposited  for  record.  - 
Ibid. 


Complainant  left  in  the  hands  of  her  at- 
torney J.,  who  had  charge  of  her  investments, 
a  bond  and  mortgage  for  $3,000  belonging 
to  her  and  also  an  absolute  assignment  of  the 
bond  and  mortgage,  executed  by  her  to  de- 
fendant M.  The  execution  of  the  assign- 
ment was  procured  by  fraudulent  represen- 
tations made  by  J.  to  complainant,  as  was 
also  the  retention  of  the  bond  and  mi 
J.  procured  M.  to  endorse  his  note  for  S2,000 
mi  the  security  of  the  mortgage  and  assign- 
ment, stating  that  he  desired  to  raise  a  Loan 
of  $2,000  for  the  benefit  of  complainant. 
Complainant  was  not  a  party  to  the  note 
M.  knew  that  J.  had  charge  of  complainant's 
investments.  HELD,  (1)  that  complain- 
ant's act  in  leaving  the  assignment  and  the 
mortgage  with  J.  assisted  in  making  J.'s 
representation  to  M.  credible,  and  that  she 
was  estopped  from  denying  J.'s  agency  to 
assign  the  mortgage  to  M.,  either  absolutely 
ur  as  collateral  security;  (2)  the  fact  that 
complainant  was  not  a  party  to  the  note  did 
not,  under  the  circumstances,  give  M.  notice 
or  put  him  upon  inquiry  as  to  the  fraud  in 
the  assignment. — Morris  vs.  Joyce,  18  Dick. 
549. 

The  record  of  an  assignment  of  a  mortgage 
is  constructive  notice  of  its  existence  and 
contents  to  one  who  takes  a  subsequent 
mortgage  on  the  premises,  and  also  that  the 
assignor  has  no  authority  to  procure  the 
cancellation  of  the  assigned  mortgage.  - 
Higgins  vs.  Jamesburg  Mutual  B.  and  L. 
Asso.,  1  Rob.  525. 

A  mortgage  delivered  to  A.  without  consi- 
deration, but  in  order  that  A.  may  raise  money 
thereon  for  the  mortgagor,  becomes  valid 
in  the  hands  of  A.'s  assignee  for  the  money 
paid  therefor  by  the  latter,  although  A. 
fails  to  pay  over  the  money  to  the  mortgagor. 
— Bogart  vs.  Stevens,  3  Rob.  800. 


VI.  TO  NATIONAL  BANK. 

A  mortgage  of  real  estate,  securing  a  con- 
temporaneous loan  of  money  advanced  by 
a  national  bank,  is  valid  inter  partes. — Myers 
vs.  Campbell,  Collector,  35  Vr.  186. 


VII.  EQUITABLE  MORTGAGES. 

A  contract  in  writing  to  secure  a  debt 
which  is  duly  specified  therein,  in  which  the 
parties  expressly  declare  their  intention   to 

create  a  lien  by  way  of  mortgage  upon  cer- 
tain real  estate  particularly  mentioned  and 
described  in  the  writing,  upon  the  failure  of 
certain  conditions  fully  se1  forth  in  the  con- 
tract, is  an  equitable  mortgage,  and  upon 
non-payment  and  breach  of  the  conditions 
may  lie  foreclosed  in  the  ordinary  way  in 
a  COUT1  "f  equity,  and  tile  interest  of  the 
mortgagors  in  the  lands  so  pledged  sold  to 
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satisfy  the  debt. — Cummings  vs.  Jackson,  10 
Dick.  805. 

The  endorser  of  certain  notes  of  his  son, 
after  their  renewal  and  after  the  son  had 
become  financially  embarrassed,  conveyed 
all  of  his  property  to  the  wife  of  such  son  in 
consideration  of  "one  dollar  and  other  good 
and  valuable  considerations."  In  an  action 
to  subject  such  property  to  a  judgment  on 
such  miles,  the  son's  wife  claimed  that  sin- 
had  rendered  services  for,  and  loaned  money 
and  furnished  clothing  and  food  to,  her 
father-in-law  in  consideration  of  such  con- 
veyance. It  was  admitted  that  the  son's 
wife  had  agreed,  as  a  pari  of  such  transac- 
tion, to  support  her  father-in-law  for  life, 
and  it  appeared  that  his  alleged  debt  to  her 
was  inflated  and  that  the  immediate  occa- 
sion of  the  conveyance  was  the  financial 
embarrassment  of  the  :  on.  HELD,  that, 
though  the  deed  in  question  could  not  stand 
against  such  judgment  creditor  as  an  ab- 
solute conveyance,  it  should  have  effect  as 
a  mi irt gage  to  the  extent  of  the  reasonable 
value  of  the  grantee's  services. — Long 
Branch  Banking  Co.  vs.  Dennis,  1 1  Dick. 
549. 

The  fact  that  a  deed,  absolute  on  its  face, 
was  made  only  as  security  for  a  loan  may  be 
shown  by  parol,  and  the  deed  will  be  re- 
garded as  a  mortgage,  which  the  real  owner 
of  the  property  may  redeem. — Vanderhoven 
vs.  Romaine,  11  Dick.  1. 

When  the  grantee  in  such  deed,  in  tin- 
nature  of  a  mortgage,  sells  the  land  withoul 
notice  to  the  equitable  owner,  he  should 
account  for  the  fair  net  cash  value  of  the 
property  at  the  time  of  the  sale,  with  in- 
terest from  date  of  sale,  against  which  he 
should  be  allowed  credit  for  the  amount  due 
to  him  for  the  principal  and  interest  of  his 
advances  at  the  time  of  the  sale,  with  in- 
terest thereon  from  that  time. — Ibid. 

Where,  in  a  court  of  equity,  a  deed  is 
sought  to  be  set  aside  as  voluntary  and 
fraudulent  as  against  creditors,  and  the 
evidence  is  not  sufficient  to  induce  the  court 
to  avoid  the  deed  absolutely,  but  is  sufficient 
to  excite  a  well  grounded  suspicion  as  to 
the  adequacy  of  the  consideration  and  the 
fairness  of  the  transaction,  the  court  will 
permit  the  conveyance  to  stand  only  as 
security  for  the  consideration  actually  given. 
— Withrow  vs.  Warner,  1 1  Dick.  795. 

A  deed  absolute  in  its  terms  is  reduced 
to  the  grade  of  a  mortgage  by  a  concurrent 
writing  in  the  nature  of  a  defeasance  clause, 
signed  by  the  grantee.  Quaere.  As  to 
the  effect  of  Gen.  Stat.,  p.  2106,  see.  21  upon 
the  record  of  such  a  deed  in  the  registry  of 
deeds? — Essex  County  National  Bank  vs. 
Harrison,  12  Dick.  91. 

A  debtor,  in  order  to  defeat  judgment 
creditors,  transferred  land  to  one  who  had 
knowledge  of  the  facts.     A  portion  of  the 


price  was  paid  on  a  mortgage  on  tin-  land, 
and  another  portion  paid  on  a  bona-fide 
debl  of  the  grantor.  The  balance  was 
secured  by  a  promissory  note  made  payable 
to  a  member  of  the  grantor's  family  to 
satisfy  an  alleged  debt  which  was  not  proven 
to  exist.  HELD,  that  the  deed  would  In- 
a  mortgage  to  secure  the  two  pay- 
ment in  M-  and  et  a  ide  as  to  the  balance. 
— Joseph  M.  Smith  Co.  vs.  O'Brien,  12  Dick. 
365. 

An  equitable  mortgage  by  deposit  of  title 
deeds  may  be  created  to  secure  the  debt  of  a 
third  person. — Bullowa  vs.  Orgo,  12  Dick. 
428. 

A  deposit  of  title  deeds  constitute-  an 
equitable  mortgage,  though  accompanied 
with  an  agreement  to  execute  a  legal  mort- 
gage.— Ibid. 

The  instrument  in  question  held  to  be 
a  mortgage  for  purchase  money,  and  as  such 
has  priority  over  complainant's  judgment. — 
Henry  McShane  Manufacturing  Co.  vs. 
Kolb,  14  Dick.  146. 

A  mortgage  given  for  a  precedent  debt 
on  property  on  which  alterations  are  being 
made,  without  notice  thereof,  is  a  mortgage 
in  good  faith,  within  the  Mechanics  Lien  act, 
so  as  to  entitle  it  to  priority  over  the  me- 
chanics lien  subsequently  filed. — Reed  vs. 
Roehford,  17  Dick.  186. 

The  life  tenant  in  lands  and  owner  in  fee 
of  a  third  interest  therein  by  paying  a  mort- 
gage thereon  becomes  in  equity  the  holder 
of  the  mortgage  as  against  the  other  remain- 
dermen, so  that  the  statute  of  limitations 
does  not  apply  to  a  suit  to  enforce  her  right 
to  a  lien  on  their  interests  for  their  shares  of 
the  mortgaged  debt. — Kinkead  vs.  Rvan,  19 
Dick.  454.     See  20  Id.  726. 

Mortgagors  in  two  mortgages  which  had 
been  foreclosed,  being  desirous  of  staying  a 
sale,  secured  from  petitioners  an  advance- 
ment sufficient  to  satisfy  the  interest  and 
costs,  and  procure  an  assignment  of  the 
second  mortgage;  and  the  mortgagors  made 
a  Lease  to  petitioners  of  the  mortgaged  pre- 
mises at  a  specified  monthly  rental,  the  total 
rental  being  equal  to  the  sum  advanced,  and 
the  second  mortgage  was  also  assigned  to 
petitioners.  On  an  issue  as  to  whether  the 
lease  amounted  to  a  mortgage,  the  second 
mortgage  being  additional  security,  or 
whether  there  was  an  actual  renting,  with 
the  lease  secured  by  the  second  mortgage, 
it  appeared  that  no  interest  on  the  money 
advanced  had  ever  been  demanded  or  paid, 
and  while  at  one  time  petitioners'  office  had 
made  up  a  statement  as  to  the  amount  due 
under  the  second  mortgage,  showing  a  credit 
each  month  of  the  same  amount  as  the  ren- 
tals stipulated  in  the  lease,  it  appeared  that 
the  person  who  made  up  the  statement  had 
no  knowledge  of  the  actual  character  of  the 
transaction    involved.     HELD,     that    the 
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lease  was  not  in  effect  a  mortgage,  and 
hence  the  mortgagors  could  not  redeem  the 
lease.— Stockton  vs.  Dillon,  21  Dick.  100. 

A  deed  given  to  secure  the  grantee  as 
surety  for  the  grantor  is  a  mortgage. — 
Meeker  vs.  Warren,  21  Dick.  146. 

A  corporation  executed  a  mortgage  to  H. 
on  all  its  property,  of  every  nature  and 
description,  whether  then  owned  or  there- 
after acquired  by  it.  Thereafter  it  orally 
bought  a  lot  of  M.,  moved  a  house  belonging 
to  it  thereon,  put  a  cellar  under  it,  and 
placed  it  in  condition  for  occupation. 
HELD,  that  it  thereby  acquired  the  equit- 
able title  to  the  lot,  to  which  the  lien  of 
the  mortgage  attached,  subject  to  the  lien 
of  M.  for  the  purchase  money,  but  not  sub- 
ject to  any  lien  for  services  rendered  by  him 
to  the  corporation. — Electric  Co.  vs.  Mc- 
Kenna,  2  Rob.  160. 

Testator's  will  gave  half  the  proceeds  of 
a  mortgage,  in  which  he  was  mortgagee,  to 
his  son,  and  his  son's  will  gave  his  wife  a  life 
estate  in  such  proceeds  with  remainder  to 
his  several  children.  During  the  life  of 
the  widow  one  of  the  children  assigned  his 
interest  in  the  estate  of  his  "grandfather," 
in  so  far  as  such  mortgage  was  concerned. 
HELD,  that  in  equity  such  assignment 
carried  the  child's  interest  in  the  remainder 
of  the  fund. — Dixon  vs.  Bentley,  2  Rob.  10S. 

Where  the  assignment  of  the  assignor's 
interest  as  remainderman  in  a  certain  fund 
expressed  a  consideration  of  $550,  when  his 
interest  was  over  $2,700  and  the  business  of 
the  assignee  was  that  of  lending  money,  and 
the  attorneys  who  negotiated  an  assignment 
from  the  assignee  to  another  had  their  at- 
tention called  to  the  question  of  the  proba- 
bility that  the  assignment  was  merely  a 
mortgage,  the  latter  assignee  was  chargeable 
with  notice  that  the  assignment  was  merely 
a  mortgage. — Ibid. 

A  remote  assignee  of  an  assignment  of 
the  assignor's  interest  as  remainderman  in 
a  certain  fund  who  was  chargeable  with 
notice  that  the  assignment  was  originally  a 
mere  mortgage  was  not  entitled  to  recover 
as  against  the  assignor  the  amount  which 
he  gave  for  the  assignment  but  merely  the 
amount  which  it  was  given  to  secure. — 
Ibid. 

One  having  an  interest  as  remainderman 
in  a  fund  held  by  the  receiver  of  his  father's 
estate,  while  in  financial  difficulties,  sold  his 
interest  for  $600,  though  its  actual  value  was 
$2,700,  but  thereafter  he  encouraged  the 
assignee  to  purchase  another  interest  in  the 
fund,  relying  on  the  belief  that  he  had 
secured  the  remainderman's  interest,  and 
the  remainderman  made  no  objection  or 
assertion  that  lie  had  any  equity  against  the 
holder  of  his  assignment.  HELD,  tli.it  the 
assignee  was  entitled  to  a  decree  establishing 
his  ownership  to  the  remainderman's  in- 
terest in  the  fund,  subject  to  the  right  of  the 


receiver  to  his  commissions  and  expenses 
and  to  the  right  of  others  having  an  interest 
in  the  fund  to  be  protected  against  any 
depletion  of  the  remainder  of  the  fund  by 
the  demand  of  further  debts  of  the  estate. — 
Ibid. 

A  deed,  absolute  on  its  face,  was  given  by 
a  husband  and  wife  to  a  trustee,  to  secure 
hirn  and  others  who  were  liable  on  a  note  to 
the  husband.  On  a  bill  to  foreclose  the 
deed  as  a  mortgage.  HELD,  that  the  wife's 
inchoate  right  of  dower  was  subject  to  lien 
only  to  the  extent  that  the  amount  to  be 
secured  was  made  known  to  her  at  the  time 
the  deed  was  executed. — Butler  vs.  Farry, 
2  Rob.  760. 


VIM.  CONTRACTS  FIXING  PRIORITY 
OF. 

Where  an  agreement  has  been  made  that 
a  mortgage  shall  be  subject  and  subordinate 
to  a  subsequent  lease  of  the  same  lands, 
provided  and  so  long  as  certain  payments 
mentioned  in  the  agreement  are  made  on 
the  mortgage,  a  failure  to  make  such  pay- 
ments, will,  ipso  facto,  restore  the  priority 
of  the  mortgage. — Cummings  vs.  Jackson, 
10  Dick.  805. 

An  agreement  that  payments  of  part  of 
the  amount  of  subscriptions  to  the  capital 
stock  of  a  corporation  shall  be  secured  by 
mortgage,  is  void  against  the  creditors  of 
the  corporation,  and  cannot  be  the  basis  for 
relief  on  a  cross-bill  seeking  to  enforce  the 
agreement. — Boney  vs.  Williams,  10  Dick. 
691. 

The  mortgagee  released  a  part  of  the 
mortgaged  premises  with  notice  of  a  subse- 
quent mortgage  upon  the  unreleased  por- 
tion, but  with  an  agreement  with  its  holder 
that  the  first  mortgage  should  be  the  first 
lien  upon  such  unreleased  part.  HELD,  that 
the  agreement  created  a  latent  equity  in 
favor  of  a  third  party  and  that  a  subsequent 
bona-fide  assignee  of  the  second  mortgage 
held  it  free  from  this  equity. — Davis  vs.  Pig- 
gott,   11  Dick.  634.     See  12  Id.  619. 

A  purchaser  of  a  part  of  mortgaged  land, 
with  knowledge  of  an  agreement  between 
the  owner  of  the  land  and  the  mortgagee 
that  such  part  is  to  be  charged  with  pay- 
ment of  a  certain  part  of  the  mortgage,  takes 
it  subject  to  such  agreement,  where  no 
agreement  that  the  prior  mortgage  should 
be  first  paid  out  of  the  remaining  part  was 
made  or  could  be  implied  from  the  circum- 
stances of  the  purchase. — Jackson  vs.  Con- 
dict,  12  Dick.  522. 

A  mortgage  on  a  large  number  of  lots 
provided  that  any  one  would  be  released  on 
payment  of  a  certain  sum.  Subsequently 
the  mortgagee  and  owner  of  a  certain  lot 
agreed  that  it  would  be  released  on  payment 
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of  $750.  Defendant  accepted  a  second 
mortgage  on  such  lot,  after  the  mortgagor 
had  stated,  "There  are  $750  to  be  paid  on 
this."  HELD,  that  defendant  had  infor- 
mation sufficient  to  put  him  on  inquiry  and 
to  charge  him  with  notice  of  the  agreement 
charging  the  lot  with  the  payment  of  $750. — 
Ibid. 

A  first  mortgage,  with  notice  that  there 
was  a  subsequent  mortgage  on  part  of  the 
same  premises,  released  that  part  of  the 
mortgaged  premises  not  covered  by  the 
subsequent  mortgage.  At  the  time  the 
release  was  executed  the  then  holder  of  the 
second  mortgage  agreed,  in  writing,  with  the 
first  mortgagee,  that  he  should  give  the 
release,  and  stipulated  that  the  first  mort- 
gage should  be  first  paid  out  of  the  iiurc- 
leased  part  of  the  mortgaged  premises. 
After  this  agreement  and  release,  the  holder 
of  the  second  mortgage  assigned  it  to  I  >.i\  i-. 
who  had  no  notice  of  the  agreement  made  by 
his  assignor.  HELD,  that  the  lien  of  the 
first  mortgage  upon  the  unreleased  lands 
was  unimpaired  by  the  release,  and  thai  it 
is  entitled  to  priority  of  payment  over  the 
second  mortgage. — Davis  vs.  Cressman,  12 
Dick.  619. 

The  owner  of  a  mill  subject  to  a  mortgage, 
and  mill  machinery  subject  to  a  chattel 
mortgage,  contracted  for  certain  alterations 
and  additions  to  such  machinery,  payment 
to  be  made  half  cash  on  delivery  and  the 
remainder  in  notes  at  three  months.  The 
changes  were  made  but  only  part  of  the 
contract  price  paid,  although  repeated 
efforts  were  made  to  collect  the  balance. 
The  vendor  finally  accepted  a  chattel  mort- 
gage for  the  remainder  of  the  debt.  HELD 
that  the  lien  of  the  mortgage  for  the  purchase 
price  was  paramount  to  that  of  the  original 
mortgages,  except  as  to  so  much  of  the 
original  machine  as  constituted  a  part  of 
the  perfected  machine. — Hudson  Savings 
Institution  vs.  Carr-Curran  Paper  Mills  Co., 
13  Dick.  59. 


IX.  LATENT  EQUITIES. 

The  mortgagee  released  a  part  of  the 
mortgaged  premises  with  notice  of  a  subse- 
quent mortgage  upon  the  unreleased  portion, 
but  with  an  agreement  with  its  holder  that 
the  first  mortgage  should  be  the  first  lien 
upon  such  unreleased  part.  HELD,  that 
the  agreement  created  a  latent  equity  in 
favor  of  a  third  party  and  that  a  subsequent 
bona  fide  assignee  of  the  second  mortgage 
held  it  free  from  this  equity. — Davis  vs. 
Piggott,  11  Dick.  634.     See  12  Id.  619. 

The  rule  in  regard  to  latent  equities  can- 
not be  invoked  for  the  purpose  of  advancing 
the  assignee  of  a  mortgage  to  a  position 
better  than  that  he  occupies  according  to 
the  record;  its  only  application  can  be  to 
prevent  him  from  being  dislodged  from  the 


position  he  apparently  holds  according  to 
the  record. — Davis  vs.  Cressman,  12  Dick. 
619. 

When  he  enters  upon  inquiry  into  facte 
outside  the  record,  he  must  stand  where  all 
the  equities  place  him. — Ibid. 

A  bona-fide  assignee  for  value  of  a  mort- 
gage takes  it  free  from  all  latent  equities 
existing  in  favor  of  third  parties. — Tate  vs. 
Security  Trust  Co.,  18  Dick.  559. 

The  president  of  a  trust  company,  acting 
as  attorney  for  other  parties,  negotiated  the 
execution  of  a  mortgage  to  hi-  clients.  The 
mortgage  was  subsequently  assigned  to  the 
trust  company,  it  not  appearing  who  con- 
ducted this  transaction  on  its  behalf. 
HELD,  that  the  company  was  not  charge- 
able with  any  knowledge  its  president  may 
have  had  in  regard  to  the  purpose  for  which 
the  mortgage  was  given. — Ibid. 

An  assignee  taking  a  mortgage  as  colla- 
teral security  for  pre-existing  debts,  without 
delivering  up  the  evidence  of  such  debts, 
was  not  a  purchaser  for  value— Ibid. 

A  mortgage  of  $4,000  was  given  to  secure 
a  note  of  13,000.  The  mortgagee  assigned 
the  mortgage  to  a  trust  company  as  security 

for  the  note  and  other  pre-existing  debts. 
HELD,  that  the  equity  of  the  mortgagor  to 
have  the  mortgage-  reassigned  to  him  on  pay- 
ment of  the  note  was  superior  to  the  equity 
of  the  trust  company  to  hold  it  for  the  pre- 
existing debts. — Ibid. 

One  who  took  a  mortgage  on  land,  with 
knowledge  at  the  time  that  a  portion  of  the 
purchase  price  therefor  had  not  been  paid, 
took  subject  to  the  vendor's  lien. — Harter 
vs.  Capital  City  Brewing  Co.,  19  Dick.  155. 
A.  21  Id.  432.  " 

Where  the  president  and  cashier  of  a  trust 
company  embarked  in  a  partnership  under- 
taking with  an  executor,  who  executed  a 
mortgage  to  the  trust  company  on  property 
of  the  estate,  the  proceeds  being  used  in  the 
partnership  venture,  and  not  for  the  benefit 
of  the  estate,  the  knowledge  of  the  president 
and  cashier  of  the  trust  company  of  the 
fraudulent  misapplication  of  the  sum  realized 
by  the  mortgage  was  not  imputable  to  the 
trust  company,  and  the  mortgage  was  en- 
forceable in  its  hand. — Camden  Safe  Deposit 
and  Trust  Co.  vs.  Lord,  1  Rob.  489. 


X.  COVENANTS. 

1 .  Exemption  from  Taxation. 

A  covenant  in  a  mortgage  upon  the  pro- 
perty of  the  association  not  to  apply  for  any 
deduction  bjr  reason  of  any  mortgage  from 
the  taxable  value  of  the  lands,  does  not  affect 
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its  right  to  exemption  from  taxation  under 
the  statute.  Such  a  covenant  is  simply 
nugatory  with  respect  to  the  taxation  from 
which  the  association  by  statute  was  exempt. 
— Paterson  Rescue  Mission  vs.  High,  Re- 
ceiver, 35  Vr.  1 16. 

2.  Assuming    Payment    of    Mortgage. 

A  declaration  counting  upon  an  express 
assumption  of  a  mortgage  by  the  grantee 
in  a  deed  (the  deed  being  made  part  of  the 
declaration)  will  not  be  supported  by  a 
clause  in  the  deed,  "that  the  land  is  con- 
veyed subject  to  such  mortgage,"  the  words 
of  assumption  being  absent.  Quaere. 
Whether,  if  the  declaration  counted  upon  a 
contract  to  pay  the  consideration  in  the 
deed,  the  action  at  law  could  be  maintained? 
— Loudenslager  vs.  Woodbury  Heights  Land 
Co.,  35  Vr.  405. 

When  a  purchaser  of  lands  assumes  the 
payment  of  a  mortgage  thereon,  and  deducts 
the  amount  of  the  same  from  the  considera- 
tion paid,  he  is  precluded  from  assailing  the 
validity  of  the  mortgage  assumed,  or  deny- 
ing that  the  amount  assumed  by  him  and 
withheld  from  the  purchase  money  is  a  good 
and  subsisting  lien  upon  the  lands. — Cum- 
mings  vs.  Jackson,  10  Dick.  805. 

Encumbered  property  was  purchased  by 
S.  for  B.  S.  instructed  B.  to  have  the  deed 
made  to  himself  direct,  "making  you  subject 
to  the  present  bond  and  mortgage  now 
against  the  same."  In  her  letter  she  stated 
that  she  would  guarantee  B.  that  she  (S.) 
would  pay  off  the  mortgage.  B.  took  the 
deed  and  therein  covenanted  to  pay  the 
mortgage.  HELD,  that  this  covenant  to 
pay  was  a  sufficient  consideration  for  the 
guarantee  of  S.  to  discharge  the  mortgage 
indebtedness. — Serrell  vs.  Betts,  13  Dick. 
199. 

An  assumption  clause  in  a  deed  read: 
"  This  conveyance  is  made  expressly  subject 
to  a  mortgage  encumbrance, — together  with 
interest  and  taxes, — all  of  which  are  assumed 
by  the  party  of  the  second  part."  HELD, 
the  payment  of  the  principal  <  if  the  mortgage, 
as  well  as  the  interest  and  taxes,  was  as- 
sumed.—Field  vs.  Thistle,  13  Dick.  339.  A. 
15  Id.  444. 

After  notice  of  an  action  brought  to  fore- 
close a  mortgage,  all  releases  of  the  mortgage 
by  the  grantors  to  persons  who  have  as- 
sumed it  upon  purchasing  are  void,  even 
though  the  practice  does  not  permit  a  judg- 
ment for  deficiency  in  the  foreclosure  suit.— 
Ibid. 

3.  Relating  to  Encumbrances. 

A  grantor  is  not  estopped  by  his  covenant 
•  if  warranty  from  enforcing  an  existing 
mortgage  on  the  property  which  is  after- 
wards   assigned    to    him,    it    having    been 


expressly  understood  when  the  deed  was 
made  that  the  property  was  sold  subject  to 
such  mortgage,  and  the  consideration  having 
been  agreed  on  with  that  understanding. — 
Hamill  vs.  Inventors'  Manufacturing  Co.,  10 
Dick.  649. 

If  the  mortgagee  foreclose  a  purchase 
money  mortgage  against,  the  mortgagor,  and 
the  mortgagor  shows  that  the  covenant 
against  encumbrances  has  been  broken  in 
such  a  manner  as  to  give  him  a  claim  to  sub- 
stantial damages,  he  may  reduce  the  mort- 
gagee's demand  to  the  extent  of  those 
damages. — Kuhnen  vs.  Parker,  11  Dick.  28(5. 

4.  To  Pay  Interest. 

When  a  mortgage,  to  secure  the  payment 
of  the  principal  of  certain  bonds  at  a  specified 
day  and  the  interest  thereon  according  to 
the  provisions  of  coupons  attached  to  the 
bonds,  contains  a  covenant  that  at  a  fixed 
time  after  default  in  the  payment  of  interest 
and  after  demand  the  principal  shall  be- 
come immediately  due  and  the  bonds  and 
coupons  are  payable  at  a  designated  place, 
default  in  the  payment  of  interest,  within 
the  meafning  of  that  covenant,  will  result 
from  the  non-payment  of  the  coupons,  al- 
though not  presented  at  the  designated 
place  and  payment  demanded. — Security 
Trust  &c,  Co.  vs.  New  Jersey  Paper  Board, 
&c,  Manufacturing  Co.,  12  Dick.  603. 

Quaere.  Whether,  if  money  had  been 
provided  at  the  designated  place,  so  that 
coupons  presented  would  have  been  paid,  a 
court  of  equity  would  enforce  the  agreement 
that  the  principal  should  become  due  upon 
such  default? — Ibid. 

5.  To   Erect   Buildings  on   Mortgaged 
Premises. 

The  purchaser  of  the  equity  of  redemption 
is  charged  with  notice  of  a  covenant  of  the 
mortgagor  to  erect  on  the  premises  a  build- 
ing; and  when  he  removes  such  building, 
it  being  of  a  permanent  character,  and 
affixed  for  use  with  the  realty,  he  is  pre- 
sumed to  have  done  so  as  a  willful  wrong 
doer,  and  will  not  be  permitted  to  profil 
thereby.— Tate  vs.  Field,  12  Dick.  53.  Sec 
Id.  632. 

6.  Respecting  Dividends  on  Stock. 

The  mortgage  recited  that  the  preferred 
stock  thereby  secured  should  have  a  cumu- 
lative dividend  and  be  subject  to  redemp- 
tion on  June  1st,  1900,  and,  in  case  of  the 
company's  previous  dissolution,  should  be 
paid  out  of  its  assets  after  the  payment  of  its 
just  debts  and  liabilities.  If  the  stock  was 
not  redeemed  by  June  1st.  1906,  and  the 
mortgaged  premises  had  not  been  before 
disposed  of,  they  were  to  be  sold,  and  re- 
demption effected,  including  unpaid  divi- 
dends.    The  company  was,  in  fact .  i  liss,  lived 
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and  the  property  disposed  of  before  thai 
date.  HELD,  thai  the  tonus  of  the  mort- 
gage also  precluded  the  preferred  Stock 
holders  from  enforcing  it  againsl  the  fond 
derived  from  the  property,  to  the  detriment 
of  general  creditors. — Blake  vs.  Hobart 
Trust  Co.,  L9  Dick.  415.     A.  21  Id.  769. 

The  fad  thai  the  mortgage  was  recorded 
before  the  claims  of  the  general  creditor 
were  incurred  would  not  affeel  the  case; 
such  creditors  having  the  righl  to  rely  on 
the  statute  and  the  term-  of  the  mortgage, 
giving  them  a  preference. — Ibid. 

7.  Respecting  Removal  of  Goods. 

Where,  in  the  usual  conduct  of  the  busi- 
ness of  a  manufacturing  company  the  greater 
p.  ill  ion  of  its  product  must  be  sold  outside  of 
the  spile  in  which  its  plant  is  located,  the 
deposit  of  about  one-tenth  of  that  product 
in  a  warehouse  outside  of  the  state,  and  the 
use  of  warehouse  receipts  as  collateral  to  its 
commercial  paper,  is  a  part  of  the  conduct 
of  its  ordinary  business,  within  a  provision 
in  the  company's  mortgage,  providing  thai 
n  in;i\  "conduct  its  ordinary  business  and 
in  so  doing  dispose  of  any  of  the  foregoing 
personal  property,"  and  the  mortgage  can- 
not have  a  removal  of  the  mortgaged  goods 
from  the  state  for  such  a  purpose  enjoined. 
— Anderson  vs.  Anderson  Food  Co..  21  Dick. 
209.     A.  1  Rob.  730. 

8.  Fixing  Priority. 

Where  a  mortgage  provided  that  certain 
judgments  against  the  mortgagor  should 
have  priority  over  the  mortgage,  an  indorse- 
ment on  the  margin  of  the  mortgage,  recit- 
ing that  the  mortgage  is  given  to  secure  so 
much  of  the  purchase  money,  is  not  incon- 
sistent with  the  agreement  for  priority  of  the 
judgments. — Stover  vs.  Hellyer,  2  Rob.  446. 
See  Id.  734. 

A  mortgage  made  by  a  grantee  of  lands  to 
the  grantor  thereof,  and  which  recites  that 
it  is  a  purchase  money  mortgage  and  con- 
tains a  clause  that  certain  judgments  against 
the  grantee  which  are  mentioned  therein 
shall  have  priority  in  lien  over  the  lien  of  the 
mortgage,  is  by  such  clause  rendered  subject 
to  the  hen  of  the  judgments. — Stover  vs. 
Hellyer,  2  Rob.  734. 


XI.  ACTION  ON  BOND. 

1.  When   Bond   and   Warrant   Given. 

The  protection  accorded  to  a  debtor  who 
has  given  a  bond  and  mortgage  for  the  same 
debt  (Gen.  Stat.,  p.  2112,  sec.  47)  extends 
to  a  subsequent  bond  given  for  the  identical 
debt  and  is  not  waived  by  giving  with  such 
bond  a  warrant  to  confess  judgment.  A 
judgment  entered  upon  such  bond  before 


the  foreclosure  of  the  mortgage  will  be  set 
aside.— Van  Aken  vs.  Tie..,  :u  \'r.  377. 

The  protection  of  the  statute  may  be 
waived  by  the  obligor,  but  the  giving  of  a 
warrant  to  confess  judgment  upon  any  in- 
strument securing  the  identical  debl 
per  se,  a  waiver;  it  is  merely  an  element  in 
an  issue  of  fact. — Ibid. 

A  creditor  took  a  bond  and  warrant  to 
confess  judgment  for  the  same  debt  for 
which  he  at  the  time  held  his  debtor's  bond 
and  mortgage.  He  then  tore  the  seals  off 
the  latter  instrument  for  the  purpose  of 
cancelling  it,  and  caused  judgment  to  be 
entered  by  virtue  of  the  warrant  of  attorney. 
HELD,  that  the  judgment  was  illegal  and 
must  be  set  aside. — Ibid. 

The  giving  of  a  power  of  attorney  to  con- 
fess judgment  is  a  waiver  of  right  to  proceed 
at  law  upon  the  bond. — Crosby  vs.  Wash- 
burn, 37  Vr.  494. 

2.  When  Mortgage  Terminated. 

The  act  of  March  23d,  1881,  which  re- 
quires thai  a  party  who  holds  a  bond,  the 
payment  of  which  is  secured  by  a  mortgage, 
shall  foreclose  the  latter  instrument  before 
bringing  suit  upon  the  former,  has  no  ap- 
plication where  the  existence  of  the  mort- 
gage has  been  terminated  before  the  institu- 
tion of  the  suit  upon  the  bond. — Seigman  vs. 
Streeter,  35  Vr.  169. 

Where  a  note  and  a  bond  and  mortgage 
are  given  for  the  same  debt,  the  obligee  may, 
after  the  foreclosure  of  the  mortgage,  pro- 
ceed upon  the  bond  under  the  act  of  1881, 
(Gen.  Stat.,  p.  2112.  paragraph  47). — Crosby 
vs.  Washburn,  37  Vr.  494. 

The  act  above  cited  is  for  the  protection 
of  the  debtor  and  does  not  imply  a  public 
policy  that  prevents  the  debtor  from  waiving 
his  right  to  have  the  suit  on  the  bond  com- 
menced by  process. — Ibid. 

The  statute  (Gen.  Stat.,  pp.  2111,  2112) 
requiring  a  mortgage  securing  a  bond  to  be 
foreclosed  before  suit  may  be  brought  on  the 
bond,  is  not  applicable,  unless  the  property 
mortgaged  is  within  this  state. — Colton  vs. 
Salomon,  38  Vr.  73. 

3.  Parties. 

After  assumption  of  the  mortgage  debt 
by  the  grantee  in  a  conveyance  of  the  mort- 
gaged premises,  the  obligor  of  the  bond  con- 
tinues to  be  regarded  as  the  principal,  debtor 
in  an  action  at  law  against  him  on  the  bond. 
—Palmer  vs.  White,  36  Vr.  69 

4.  Statute  of  Limitations. 

To  his  plea  of  the  statute  of  limitations  a 
replication  that  his  grantee  of  the  mortgaged 
premises  paid  interest  on  the  bond  within 
sixteen  years  is  faulty  because  it  does  not 
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aver  that  it  was  paid  by  authority  of  the 
obligor.  The  mortgage  debt  is  not  dis- 
charged, but  the  remedy  to  enforce  it  against 
the  principal  debtor  is  taken  away  by  the 
lapse  of  the  limitation  time. — Palmer  vs. 
White,  36  Vr.  69. 

5.  When  Mortgage  a  Nullity. 

The  act  concerning  proceedings  on  bonds 
and  mortgages  given  for  the  same  indebted- 
ness, &c.  (Pamph.  L.,  1881,  p.  184),  is  not 
applicable  to  cases  in  which  the  mortgage 
given  is  a  nullity  for  want  of  title  in  the 
mortgagors. — Pruden  vs.  Savage,  41  Vr.  22. 


XII.  CANCELLATION. 

The  holder  of  a  bond  and  mortgage  sur- 
rendered them,  cancelled,  upon  the  promise 
of  the  obligor  to  give  his  note  for  the  debt. 
The  performance  of  the  promise  was  pre- 
vented by  the  death  of  the  obligor.  HELD, 
on  appeal  from  a  decree  made  in  a  suit  in 
chancery  to  reestablish  the  lien  of  the  mort- 
gage, that  the  complainant's  remedy  was 
the  legal  one  for  recovery  of  damages  for 
breach  of  the  new  promise. — Wvckoff  vs. 
Norton,  15  Dick.  474. 

The  cancellation  of  a  mortgage  by  a  trus- 
tee, under  an  assignment  thereof,  for  the 
purpose  of  increasing  the  property  of  the 
party  chargeable  with  the  payment  thereof 
so  as  to  obtain  a  further  credit  for  such 
party,  with  the  knowledge  of  the  creditors, 
is  illegal. — Carter  vs.  Carter,  18  Dick.  726. 
A.  20  Id.  766. 

In  the  case  stated  no  consideration  was 
paid  for  the  cancellation  of  the  mortgage. 
HELD,  that,  as  against  the  heirs  of  the 
mortgagor,  complainant  was  entitled  to  a 
decree  for  the  rcestablishment  and  fore- 
closure of  the  mortgage. — Swedesboro  As- 
sociation vs.  Gans,  20  Dick.  182. 

The  record  of  an  assignment  of  a  mortgage 
is  constructive  notice  of  its  existence  and 
contents  to  one  who  takes  a  subsequent 
mortgage  on  the  premises,  and  also  that  the 
assignor  has  no  authority  to  procure  the 
cancellation  of  the  assigned  mortgage. — 
Higgins  vs.  Jamesburg  Mutual  B.  and  I,.  As- 
sociation, 1  Rob.  525. 

If  the  obligor  pays  the  bond  and  mortgage, 
he  is  entitled  to  the  delivery  up  and  can- 
cellation of  both  bond  and  mortgage,  even 
after  sale  under  decree. — Howard  Savings 
Institution  vs  Essex  Bldg.  &  Loan  Assn.,  23 
N.  J.  L.  J.  42. 


XIII.  FORECLOSURE. 

1.  Stay  of  Execution. 

When  the  chancellor  vacates  a  stay  of 
execution  upon  a  decree  in  foreclosure,  it  is 


not  necessary  for  him  to  designate  a  day  for 
the  sale  of  the  mortgaged  property. — Ayers 
vs.  Casey,  43  Vr.  223. 

A  life  tenant  who  pays  a  mortgage  on  the 
premises  is  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee;  and  the  cancella- 
tion of  the  mortgage  by  inadvertence  will 
not  alter  such  right,  where  no  other  rights 
have  been  affected  thereby. — Kocher  vs. 
Kocher,  11  Dick.  545. 

2.  Status  of  Parties. 

a.  Holder  of  Tax  Title.' 

A  mortgagor,  who  has  acquired  a  tax  title 
to  the  mortgaged  property  before  the  filing 
of  the  bill  to  foreclose  in  which  he  is  made  a 
defendant  as  owner,  is  precluded  from  setting 
up  that  title  against  the  purchaser  under  the 
forclosure  decree. — Ayers  vs.  Casey,  43  Vr. 
223. 

In  a  foreclosure  suit  begun  more  than  a 
year  after  the  death  of  a  decedent  mortgagor, 
a  proof  of  claim  exhibited  against  the  estate 
of  the  decedent  cannot  be  set  up  as  a  lien  on 
the  mortgaged  premises. — Mott  vs.  Newark 
German  Hospital,  10  Dick.  722. 

b.  Life  Tenant. 

A  dowress,  in  redeeming  from  a  mortgage 
in  order  to  protect  her  estate,  should,  as 
between  herself  and  the  devisee  of  the  fee, 
pay  a  proportionate  amount  of  such  debt, 
to  be  ascertained  by  apportionment  on  the 
basis  of  the  present  value  of  her  life  estate. — 
Merselis  vs.  Van  Riper,  10  Dick.  618. 

On  foreclosure  of  a  mortgage  against  the 
widow  and  the  devisee  of  the  mortgagor, 
where  the  widow  is  entitled  to  dower,  which 
has  not  been  assigned,  the  proportion  of 
the  debt  to  be  borne  by  each,  respectively, 
must  be  ascertained  according  to  the  life 
tables,  and  the  premises  sold,  subject  to  the 
dower,  to  pay  the  amount  fixed  as  belonging 
to  the  devisee  to  pay,  and  the  widow's  right 
to  be  sold  to  pay  the  other  portion. — Ibid. 

Under  the  Chancery  act  providing  that 
when  money  is  paid  into  court  on  foreclosure 
proceedings,  the  owner  of  any  estate  for 
life  may  apply  for  payment  of  a  gross  sum 
in  lieu  of  the  estate,  consent  of  the  remain- 
derman is  not  required,  but  only  that  of  the 
owner  of  the  estate  for  life. — -Leach  vs. 
Leach,  3  Rob.  620. 

c.  Holder  of  Unrecorded  Lien. 

This  superiority  is  not  lost  by  neglect  to 
record  the  purchase  money  mortgage,  for 
the  statute  requiring  recording  is  for  the 
protection  of  subsequent  mortgagees  only.-  - 
Daly  vs.  New  York  and  Greenwood  Lake 
Railway  Co.,  10  Dick.  595.     A.  12  Id.  347. 

Section  58  of  the  Chancery  act  of  L902, 
which  provides  that  in  any  foreclosure  suit 
persons    claiming  liens   on   the   mortgaged 
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premises  which  could  be,  bul  which  are  qoI  , 
recorded  at  the  time  the  bill  to  foreclose  is 
filed,  shall  be  bound  by  the  foreclosure  suit , 
itc,  is  a  statute  of  convenience  of  procedure 
only.  It  binds  the  holder  of  the  non- 
recorded  lien  "so  far  as  the  ( rtgage)  pro- 
perty is  concerned,"  bul  does  not  determine 
his  rights  in  the  purchase  money.  As  the 
owner  of  the  unrecorded  lien  is  no1  a  party 
to  the  foreclosure,  lias  no  not  ice  of  it  and  DO 
hearing;  as  to  his  rights,  it  would  no1  be  "due 
course  of  law  "  if  li  were  held  thai  the  fore- 
closure absolutely  destroyed  his  lien. — Stiles 
vs.  Galbreath,  3  Rob.  222. 

d.  Purchase  Money  Mortgagee. 

A  mortgage  on  land  given  by  the  pur- 
chaser to  secure  the  price  conveys  a  legal 
title,  superior  to  the  interesl  acquired 
through  previous  mortgages  given  by  the 
purchaser,  and  covering  after  acquired  pro- 
perty.— Daly  vs.  The  New  York  and  Green- 
wood Lake  Railway  Co.,  10  Dick.  595.  A. 
12  Id.  847. 

e.  Claimant  Against  Deceased  Mort- 
gagor. 

Where  a  testator  held  land  subject  to  a 
mortgage,  and  the  mortgage  is  not  fore- 
closed until  after  the  time  for  presenting 
claims  to  the  executors  has  expired  and  s 
decree  barring  creditors  has  been  taken,  the 
claim  may  still  be  maintained,  as  before 
foreclosure  it  is  contingent  and  not  prevent- 
able to  the  executors. — Field  vs.  Thistle,  13 
Dick.  339.     A.  15  Id.  444. 


f.  Bondholders. 

Where  third  parties  advance  money  to  a 
corporation  to  pay  interest  coupons,  which, 
by  the  terms  of  the  mortgage  securing  the 
coupons  and  bonds  to  which  they  are  at- 
tached,  have  preference  over  the  bonds,  and 
receive  the  coupons  in  return  for  their  ad- 
vances in  the  belief  that  they  succeed  to  the 
rights  of  the  bondholders  in  the  coupons  by 
purchase,  the  bondholders  may,  neverthe- 
less, insist  on  their  mortgage  lien  free  from 
the  purchased  coupons,  unless  they  under- 
stood or  had  reason  to  inquire,  that  the 
third  parties  were  buying  the  coupons  in- 
stead of  the  corporation  paying  them. — 
Morton  Trust  Co.  vs.  Home  Telephone  Co.. 
21  Dick.  106. 

g.  Cestui  qui  Trust. 

Besides  the  circumstances  above  men- 
tioned, Fay  owned  a  share  of  the  land  in  his 
own  right,  and  the  price  paid  for  his  share 
by  the  purchasers  at  the  foreclosure  sale  was 
more  than  sufficient  to  satisfy  the  mortgage. 
SEMBLE,  that  as  against  the  purchasers 
the  estate  of  the  cestuis  que  trust  was  dis- 
charged from  the  mortgage. — Pancoast  vs. 
Geishaker,  13  Dick.  537. 


3.  Sheriff's  Deed. 

a.  Recitals  as  Evidence. 

A  sheriff's  deed,  delivered  in  pursuance  of 

i  .ile  under  a  decree  of  foreclosure,  and 
executed,  sworn  to  and  approved  in  act  ord 
ince  iMi  section  13  of  tin-  "General  act 
concerning  sale  of  land."  (Gen.  Stat.,  p. 
2979  )  i  prima  facie  evidence  of  the  truth  of 
it*,  recitals.-  -Ayers  vs.  Casey,  43  Vr.  223. 

b.  Title  Acquired  Under. 

A    sale    under    a    d©  0  tng    the 

equity  of  redemption  of  all  the  defi 
thi  reto  ve  >-  in  the  purchaser  not  only  the 
rights  of  the  mortgagee  under  whose  mort- 
gage  the  premises  wire  .-old,  bul  all  rights  of 

the  defendant-,  in  the  suit.  —  Wiinpflieimor 
vs.  Prudential  Insurance  Company,  11  Dick 
585. 

On  confirmation  of  a  foreclosure  sale  by 
the  court,  the  deed  issued  to  the  purchaser 
relates  back  to  the  time  of  the  sale. — Ibid. 

4.  Sheriff. 

a.  Fees. 

A  sheriff  continued  a  foreclosure  sale  be- 
cause of  an  alleged  insufficient  bid,  and,  at 
the  adjourned  sale,  bid  in  behalf  of  a  third 
person  a  much  larger  amount,  and  the  pro- 
perty was  sold  to  the  bidder  at  the  first  sale 
at  a  greatly  increased  price.  HELD,  that 
though  the  increase  of  the  price  would  in- 
crease the  fee  of  the  sheriff,  it  was  his  duty 
to  adjourn  the  sale,  (Gen.  Stat.,  p.  2111), 
providing  for  confirmation  of  foreclosure 
sales  only  where  the  court  is  satisfied  that 
the  property  has  been  sold  at  the  best  price 
— and  the  sheriff  is  entitled  to  fees  for  the 
adjournment  as  based  on  the  increased  price. 
— Birbeck  &c.  Co.  vs.  Gardner,  10  Dick.  632. 

Where  a  sheriff  sells  land  in  foreclosure, 
he  is  not  entitled  to  S3.50,  given  by  Gen. 
Stat.,  p.  1456,  for  serving  a  writ  against 
lands  and  making  inventory  and  return.- — 
Ibid. 

b.  Payment  of  Surplus  to. 

Where  surplus  moneys  from  a  mortgage 
foreclosure  were  involved,  and  the  purchaser 
sought  to  be  excused  from  paying  the  money 
into  court,  it  was  contrary  to  good  practice 
to  permit  the  sheriff  to  accept  his  receipts 
for  the  money  without  summoning  all  the 
parties  to  the  suit. — -Johnston  vs.  Reillv,  2 
Rob.  131. 

5.  Right  of  Redemption. 

a.  Subsequent  Encumbrancer. 

A  subsequent  encumbrancer,  who  was  a 
party  to  the  foreclosure  suit  on  a  prior  mort- 
gage, cannot  after  foreclosure  sale,  and  a 
purchase  by   the  prior  mortgagee,  redeem 
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from  the  prior  mortgagee,  without  setting 
the  sale  aside  as  to  all  parties  thereto.- — 
Wimpfheimer  vs.  Prudential  Insurance 
Company,   11   Dick.   585. 

Where  the  right  to  redeem  is  disputed 
between  two  subsequent  encumbrancers, 
the  prior  mortgagee  may  decline  to  allow 
either  to  redeem  except  by  decree  in  a  suit 
to  which  the  claimants  are  parties. — Ibid. 

b.  Gives  No  Right  to  Conveyance. 

One  having  merely  the  right  to  redeem  a 
mortgage  is  not  entitled  to  a  conveyance  of 
or  subrogation  to  the  rights  which  the  prior 
mortgagee  has  as  purchaser  under  foreclosure 
sale,  in  addition  to  his  rights  as  mortgagee. — ■ 
Wimpfheimer  vs.  Prudential  Insurance 
Company,  11  Dick.  585. 

c.  To  Protect  Equitable  Interest. 

Defendants  purchased  under  foreclosure, 
knowing  that  complainants  were  equitably 
entitled  to  a  certain  undivided  interest  in 
the  land.  When  the  mortgage  was  executed 
the  mortgagee  had  no  notice  of  complain- 
ant's interest.  HELD,  that  complainants 
won'  entitled  to  an  order  of  sale  permitting 
them  to  redeem  their  interest  in  the  land 
by  paying  whatever  deficiency  there  might 
be  due  on  the  mortgage  after  sale  of  the  in- 
terest which  the  mortgagor  owned. — Geisha- 
ker  vs.  Pancoast,  12  Dick.  60.  See  13  Id. 
537. 

The  owner  of  an  interest  in  land  executed 
a  mortgage  that  was  valid  against  complain- 
ants because  the  mortgagee  had  no  notice 
that  they  were  equitably  entitled  to  an 
undivided  interest.  HELD,  that  defend- 
ants, purchasing  the  mortgagor's  interest  in 
the  land  under  execution,  knowing  of  com- 
plainants' rights,  took  the  land  subject  to 
complainants'  equitable  right  to  have  the 
mortgagor's  interest  first  sold  to  satisfy  the 
mortgage. — Ibid. 

d.  When  Terminated. 

A  bond  maturing  in  two  years,  with  an 
option  of  the  mortgagee  to  declare  it  due  on 
default  of  any  payment  of  interest,  was 
secured  by  a  mortgage  with  a  clause  "that 
the  parties  of  the  first  part  *  *  *  shall 
have  the  right  to  redeem  any  or  all"  of  the 
mortgaged  property  "any  time  prior  to  the 
two  years  hereinbefore  mentioned"  on  pay- 
ment of  sums  certain  to  be  applied  on  the 
mortgage  debt.  HELD,  that  the  equity  of 
rodei  1 1 1  it  ion  runs  to  the  maturity  of  the  bond, 
irrespective  of  an  exercise  of  the  mortgagor's 
option,  or  of  the  fact  thai  under  Gen.  Stat.. 
p.  2112,  see.  17,  requiring  foreclosure  to  be 
the  lirst  remedy  to  enforce  such  debt,  his 
legal'  remedy  is  postponed. — Phillips  vs. 
Youmans,  12  Dick.  130. 

e.  Remainderman. 

One  who  is  tenant  for  life  of  land,  and  also 
tenant   in  remainder  of  an  interest   therein, 


may,  in  either  capacity,  redeem  the  land, 
and  be  subrogated  to  a  lien  on  the  interest  of 
each  of  the  other  remaindermen  for  his  share 
of  the  redemption  monev. — Kinkead  vs. 
Ryan,  19  Dick.  454.     See  20  Id.  726. 


6.  Sale. 

a.  Setting  Aside. 

In  a  suit  to  set  aside  a  foreclosure  sale  for 
the  purpose  of  redemption,  all  the  parties 
to  the  foreclosure  proceedings  who  would 
have  been  proper  parties  to  the  suit  to  re- 
deem if  there  had  been  no  sale,  and  all  inter- 
vening encumbrancers,  must  be  made  par- 
ties.— Wimpfheimer  vs.  Prudential  Insur- 
ance Co.,  11  Dick.  585. 

b.  Confirmation. 

Complainant  resists  the  confirmation  of  a 
sale  of  mortgaged  premises  by  the  sheriff 
under  decree  of  foreclosure,  on  the  ground 
tli.it  lie  had  given  instructions  to  his  solici- 
tor, who  attended  the  sale  for  him,  which 
instructions,  if  followed,  would  have  resulted 
in  the  purchase  of  the  premises  for  com- 
plainant and  benefited  him.  HELD,  (1) 
that  no  sufficient  evidence  appears  of  any 
neglect  or  violation  of  any  instructions  given 
the  solicitor;  (2)  that  if  instructions  were 
given  and  not  followed,  a  purchaser  at  the 
sale  will  not  be  deprived  of  the  benefit  of  his 
purchase  unless  he  knew  of  the  instructions, 
and  of  their  violation,  or  had  information 
putting  him  on  inquiry,  and  the  price  at 
which  he  purchased  was  grossly  below  the 
fair  market  value. — Zimmerman  vs.  Place, 
16  Dick.  273. 

e.  Immediate. 

Under  Chancery  act,  section  152,  author- 
ising an  immediate  sale  in  a  foreclosure  suit 
of  premises  likely  to  deteriorate  in  value 
pending  the  suit,  the  depreciation  in  value 
of  a  farm  attending  the  removal  of  crops 
therefrom,  is  not  ground  for  an  order  for 
immediate  sale. — Horner  vs.  Day,  16  Dick. 
554. 

d.  Non-compliance  with  Conditions. 

At  foreclosure  sale  the  written  conditions 
signed  by  the  purchaser  provided  that  he 
should  pay  twenty  per  cent,  of  the  purchase 
money  at  the  close  of  the  sale,  and  sign  an 
acknowledgment  of  purchase  in  accordance 
with  such  conditions,  and  in  case  of  his 
failure  to  comply  with  the  conditions  the 
property  should  be  resold,  he  to  reap  no 
benefit  therefrom,  but  to  be  held  answerable 
for  loss  and  expenses  occasioned  thereby. 
The  purchaser  having  failed  to  comply  with 
the  conditions  and  complete  the  purchase, 
and  the  sheriff  having  resold  it  at  a  loss. 
HELD,  that  the  deposit  of  the  first  purchaser 
is  to  be  retained  and  applied  on  the  loss. — 
Smith  vs.  Cunningham,  3  Rob.  622. 
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7.  Waste. 

Equity,  having  jurisdiction  of  a  bill  for 
foreclosure,  may  award  damages  for  waste 
committed  by  purchasers  from  the   morl 
gagor,  whereby  the  security  was  rendered 
inadequate. — Tate  vs.  Field,  11  Dick.  35. 

When  a  mortgagor  in  possession  has  com- 
mitted waste  upou  the  mortgaged  estate,  by 
the  removal  of  a  building  erected  thereon, 
the  measure  of  the  mortgagee's  loss  is  not 
the  value  of  the  building  after  severance, 
but  the  diminution  in  the  value  oi  hi 
security.— Tate  vs.  Field,  12  Dick.  632. 

8.  Defences. 

a.  Usury. 

An  extension  of  the  principal  of  a  debt, 
on  condition  that  interest  be  paid  semi- 
annually in  the  meantime,  will  cease  to  be 
operative  if  default  be  made  in  such  pay- 
ment of  interest. — Colton  vs.  Salomon,  38 
Vr.  73. 

Upon  foreclosure  of  a  mortgage  given  to 
secure  an  issue  of  bonds  by  a  corporation, 
it  was  contended  that  the  loan  was  extor- 
tionate. Evidence  showed  thai  840,000  of 
the  bonds  secured  by  the  mortgage  and 
$.5,000  of  the  stock  of  the  company  were 
given  for  $33,000;  that  the  security  for  the 
loan  was  of  doubtful  value;  that  the  money 
was  advanced  at  times  of  financial  string- 
ency, and  that  the  present  stockholders 
had  purchased  the  great  majority  of  the 
stock  with  notice  of  the  mortgage,  and  that 
subsequently  and  before  the  suit  began,  the 
company,  under  their  management,  entered 
into  an  agreement  of  compromise  with  the 
bondholders  and  their  trustee,  settling  the 
amount  due  upon  an  equitable  basis  and  had 
since  defaulted  in  payment.  It  was  HELD, 
that  complainant  was  entitled  to  a  decree 
of  foreclosure,  and  that  the  computation  of 
the  amount  due  should  be  based  upon  the 
compromise  agreement. — Franklin  Trust 
Co.  vs.  Rutherford  &c.,  Electric  Co..  12  Dick. 
42.     A.  13  Id.  584. 

In  an  action  of  foreclosure  it  appeared 
that  the  mortgagor  was  a  New  Jersey 
corporation,  but  the  mortgage  was  ex- 
ecuted in  New  York.  The  answer  set  up 
usury  under  the  New  Jersey  law,  but  made 
no  affirmation  as  to  the  laws  of  New  York. 
HELD,  that  being  a  New  York  contract,  its 
validity  should  be  determined  by  the  laws 
of  that  state,  and,  there  being  no  allegation 
as  to  those  laws,  defendant  was  cut  off  from 
the  defence  of  usury. — Ibid. 

Bill  filed  August  3d,  1901,  by  mortgagee 
against  mortgagor,  to  foreclose  mortgage 
dated  January  2d,  1901,  to  secure  payment 
of  $24,000  in  one  year,  with  interest  payable 
semi-annually,  with  usual  clause  giving  right 
to  mortgagee  to  declare  principal  due  on 
failure  to  pay  the  interest  within  thirty  days 
after  maturity.  The  right  to  foreclose, 
based  on  failure  to  pay  interest  due  July 
2d,  1901.  Defence,  usury  in  taking  $1,200 
as  bonus  out  of  the  principal  of  S24.000  on 


the  delivery  of  the  mortgage.  HELD,  (1) 
on  the  evidence  the  defence  of  usury  is  "es- 
tablished;   (2)  bill  is  prematurely  filed,   h 

cause,  (a)  by  the  terms  of  the  second  sec- 
tion of  the  act  suit  on  a  usurious  instrument 
must  be  based  upon  the  instrument  i' 
and  subject  to  its  limitations  as  to  maturity; 
(b)  the  statute  forbids  the  accrual  of  in- 
terest and  renders  so  much  of  the  contract 
as  provides  for  it  void;  (e)  the  sum  of  $1,200 
retained  oul  of  the  principal  at  the  delivery 
of  the  mortgage  must  he  applied  to  the  pay- 
ment of  interest,  if  any  accrues,  hence  the 
mortgagor  was  under  no  liability,  legal  or 
equitable,  to  pay  interest,  on  July  2d,  1901  ; 
(3)  dictum  of  chancellor  Runyon  in  Mahn 
vs.  Hussey,  1  Stew.  Eq.,  546,  disapproved 
and  not  followed. — Leipziger  vs.  Van  Saun, 
19  Dick.  37. 

b.  Extension. 

Complainant  advanced  money  to  de- 
fendant under  a  contract  that  defendant 
should  manufacture  and  ship  glass  to  com- 
plainant according  to  orders,  that  the  debt 
should  be  secured  by  a  note  and  mortg  >_r 
and  that  all  invoices  of  glass  should  have 
deducted  from  them  ten  per  cent,  of  the  in- 
voice price,  to  be  credited  oil  the  mortgage, 
which  stipulate. 1  thai  the  loan  should  be 
paid  in  six  months.  HELD,  that,  con- 
struing the  note  and  mortgage  together, 
they  showed  no  intention  that  the  payment 
of  the  debt  should  be  extended  until  such 

time  as  the  ten  per  cent,  deducted  from  in- 
voices shipped  should  satisfy  the  mortgage. 
— Pittsburg  Plate  Glass  Co.  vs.  Millville  Im- 
provement Co.,  14  Dick.  527.     A.  16  Id.  671 . 

On   mortgage   foreclosure,   evidence  con- 
sidered,   and   held  to  show  that  an  agree- 
ment was  in  fact  made  for  the  extensi 
the  tine  f.r  the  payment  of  the  mortgage. — 
Bradlej  v.-.  Glenmary Co.,  10  Dick.  77. 

The  reduction  by  a  mortgagor  of  the 
amount  due  on  a  first  mortgage  is  a  sufficient 
consideration  to  support  an  agreement  by 
the  second  mortgagee  extending  the  time 
for  payment  of  his  mortgage. — Ibid. 

When  a  mortgagor,  on  negotiations  be- 
tween him  and  the  first  and  second  mort- 
gagees, pays  a  sum  on  the  first  mortgage, 
the  mortgagor  believing  that  there  i-  an 
understanding  that  in  consideration  of  such 
payment  the  time  for  payment  of  the  second 
mortgage  is  to  be  extended,  though  no  such 
agreement  was  made  by  the  second  mort- 
gagee, there  is  a  quasi  estoppel  against  his 
foreclosing  before  the  time  to  which  the 
mortgagor  believed  payment  extended. — 
Ibid. 

c.  Wast  of  Consideration. 

The  defence  that  the  consideration  of  a 
note  and  mortgage  was  illegal,  in  that  the 
mortgagee  promised  not  to  prosecute  another 
for  embezzlement,  when  no  prosecution  was 
pending,  was  not  sustained  where  defendant 
did  not  plead  and  prove  that  an  embezzle- 
ment had  been  committed — Manning  vs. 
Columbia  Lodge,  12  Dick.  338. 
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The  settlement  of  a  litigated  suit,  in  the 
absence  of  fraud,  is  a  sufficient  considera- 
tion to  support  a  mortgage. — Randall  vs. 
Reynolds,  16  Dick.  335. 

Where  the  answer  in  a  mortgage  fore- 
closure suit  alleges  want  of  consideration, 
the  mortgagor  may  also  plead  such  facts  in 
a  cross-bill  filed  to  obtain  the  cancellation 
of  the  mortgage  on  the  record. — Ibid. 

A  mortgage  of  the  separate  property  of  a 
wife  to  a  partnership  consisting  of  her  hus- 
band and  another,  reciting  that  it  is  to 
secure  her  debt  to  the  firm,  when  she  owes 
them  nothing,  but  for  which  her  husband 
is  given  credit  on  the  firm  books,  cannot 
be  enforced,  to  collect  his  indebtedness  to 
the  firm.— Bliss  vs.  Cronk,  17  Dick.  271. 

Where  it  is  claimed  that  a  mortgage  on 
the  wife's  separate  property,  which  recites 
that  it  is  to  secure  her  debt  to  the  firm  in 
which  her  husband  is  partner,  is  to  secure 
his  debt  to  the  firm,  she  may  show  the  agree- 
ment between  her  and  her  husband  that  it 
should  not  be  so  used. — Bliss  vs.  Cronk,  17 
Dick.  496.     A.  2  Rob.  655. 

In  a  suit  by  bondholders  of  a  corporation 
to  foreclose  a  mortgage  securing  the  bonds, 
evidence  held  to  establish  that  the  bonds 
were  issued  for  cash  which  actually  came 
into  the  possession  of  the  corporation,  or 
for  goods  which  the  corporation  actually 
received,  and  therefore  were  valid  obliga- 
tions.— Schultze  vs.  Van  Doren,  19  Dick. 
465.     See  20  Id.  764. 

Where  a  mortgage  by  a  corporation  was 
duly  executed  and  recorded  before  a  judg- 
ment was  obtained  by  a  creditor  under 
which  the  mortgaged  property  was  sold,  and 
the  corporation  had  the  full  benefit  of  the 
bonds  which  the  mortgage  was  given  to 
secure,  the  fact  that  the  directors  of  the 
corporation,  who  were  substantially  the 
sole  owners  of  its  property,  held  the  meet- 
ing at  which  the  mortgage  was  authorized 
in  another  state,  which  fact  did  not  appear 
from  the  mortgage,  did  not  render  it  void 
as  to  such  judgment  creditor. — Ibid. 

A  corporation  was  unable  to  pay  its  debts 
in  the  usual  conduct  of  its  business.  Its 
board  of  directors  passed  a  resolution 
directing  the  creation  of  a  mortgage  for 
$20,000  upon  the  real  and  personal  property, 
and  authorizing  the  payment  of  a  commis- 
sion of  ten  per  cent,  for  the  placing  of  the 
mortgage.  No  intended  ■  mortgagee  was 
named  in  the  resolution.  The  circumstances 
of  the  case  indicated  that  the  mortgage  was 
intended  to  raise  money  to  be  at  the  dis- 
posal of  the  company  for  the  payment  of  its 
debts.  The  executive  officers  of  the  com- 
pany made  and  delivered  a  mortgage  for 
$20,000  to  a  person  (claiming  to  be  a  credi- 
tor of  the  company)  selected  by  them. 
What  items  went  to  make  up  the  $20,000 
is,  upon* the  evidence,  uncertain.  It  is 
shown  that  at  least  $14,000  of  it  consisted 
of  pre-existing  debts  owing  to  the  company 
to  the  selected  mortgagee,  and  that  but  a 
small  portion  of  cash  was_paid  iby^the  mort- 


gagee for  the  company's  benefit  at  the  time 
of  the  delivery  of  the  mortgage.  HELD, 
the  mortgage  was  made  to  the  mortgagee 
creditor  of  the  company  without  authoriza- 
tion from  the  board  of  directors,  and  in  con- 
templation of  its  insolvency,  and  is  invalid 
to  secure  any  part  of  the  mortgage  money, 
except  that  which  was  paid  to  or  for  the 
mortgagor  company,  at  the  time  of  its  de- 
livery, induced  by  reliance  upon  its  security. 
—Miller  vs.  Gourley,  20  Dick.  237. 

The  affidavit  of  the  mortgagee  annexed 
to  the  mortgage  stated  the  true  considera- 
tion of  the  mortgage  to  be  "Twenty  Thou- 
sand Dollars,  two  thousand  dollars  thereof 
in  cash  loaned  by  the  mortgagee  to  the 
mortgagor,  and  the  balance  thereof  in  work 
and  labor  performed  by  the  mortgagee  for  the 
mortgagor  at  its  request."  The  evidence 
showed  that  this  was  not  the  true  considera- 
tion of  the  mortgage.  HELD,  the  mort- 
gage is  wholly  invalid  as  a  chattel  mortgage, 
under  the  provisions  of  section  4  of  the 
Chattel  Mortgage  act,  (Gen.  Stat.,  p.  2113). 
—Ibid. 

Where  a  debt  was  past  due,  and  the 
creditor  demanded  payment  or  security, 
whereupon  the  debtor  tendered  and  the 
creditor  accepted  a  mortgage,  executed  by 
a  corporation  on  its  property,  but  did  not 
release  the  debtor  or  expressly  extend  the 
time  of  payment,  the  mortgage  is  supported 
by  a  consideration. — Perkins  vs.  ■  Trinity 
Realty  Co.,  3  Rob.  723. 

d.  Fraud. 

Upon  the  foreclosure  of  a  purchase  money 
mortgage  the  mortgagor  may  claim  a  reduc- 
tion from  the  mortgage  debt  if  the  quantity  of 
land  which  was  the  subject  of  the  purchase 
and  sale  had  been  falsely  and  fraudulently  re- 
presented to  be  greater  than  that  which 
was  actually  conveyed  and  such  fraudulent 
misrepresentations  induced  the  purchase. 
Such  a  defence  may  be  now  interposed  by 
answer  without  cross-bill. — McMichael  vs. 
Webster,  12  Dick.  295. 

When  one  who  has  been  induced  to  con- 
tract for  the  purchase  of  land  by  fraudulent 
misrepresentations  of  its  quantity,  acquires 
knowledge  before  accepting  the  conveyance 
that  the  quantity  which  it  will  pass  will  not 
equal  that  represented,  his  acceptance  of 
the  conveyance  will  estop  him  from  a  rescis- 
sion of  the  transaction.  If  by  the  tendered 
conveyance  he  is  put  upon  inquiry  and 
reasonable  inquiry  would  disclose  the  de- 
ficiency, a  like  result  will  follow.  But  when 
the  tendered  conveyance  indicates  that  the 
quantity  of  the  land  is  less  than  that  which 
had  been  represented,  and  the  purchaser 
calls  the  attention  of  the  vendor  to  the  dis- 
crepancy and  is  assured  by  the  vendor  that 
the  represented  amount  will  pass  by  the 
conveyance  because  of  accretions,  made 
along  a  tide  water  boundary  of  the  tract, 
which  accretions  if  the  representation  was 
true,  would  be  included  in  the  description 
and  pass  by  the  conveyance,  the  purchaser 
is  not  bound  t<>  resort  to  a  survey,  but  may 
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rely  on  the  representation,  and  if  it  was 
knowingly  false,  may  have  relief  by  a  de- 
duction from  the  mortgage  debt,  Turner 
vs.  Haupt,  8  Dick.  Ch.  Rep.  526;  S.  <\.  10 
Dick.  Ch.  Hep.  593,  distingui  lied.— Ibid. 

A  cross-bill  in  a  mortgage  foreclosure  suit 
alleged  that  the  mortgagee  had  acquired  no 
lien  On  certain  lands  belonging  to  the  oaort- 
gagor  by  a  former  judgment  fraudulently 
obtained,  and  that  tin-  mortgagor  had  com- 
menced a  suit  to  quiet  title  again:  i  uch 
judgment,  and  that  the  mortgagee  then 
released  the  land  from  the  lien  el'  the  judg- 
ment on  the  execution  to  him  by  the  mort- 
gagor of  the  mortgage  sought  to  he  fore- 
closed, and  alleged  thai  such  mortgage  was 
procured  by  false  and  fraudulent  represen- 
tations by  the  mortgagee  thai  the  judgment 
was  valid.     The  mortgagor  had  counsel  in 

Such  proceedings.  HELD,  that  the  facts 
alleged  were  insufficient  to  constitute  fraud, 

which  would  make  the  settlement  an  insuf- 
ficient consideration  to  support  tic  mort- 
gage, since  it  was  not  alleged  thai  the 
mortgagor  relied  mi  Mich  representations 
or  that  the  mortgagee  had  a  superior  know- 
ledge of  the  facts. — Randall  vs.  Reynolds, 
10  Dick.  335. 

Where  an  answer  in  a  mortgage  fore- 
closure suit  denied  the  indelitedn 
referred  to  the  cross  lull  pleaded  in  connec- 
tion therewith,  which  alleged  that  the 
mortgage  was  given  in  a  settlement  of  a  suit, 
alleged  to  have  been  procured  through 
fraud,  but  the  allegations  an-  insufficient  to 
show  such  fraud,  the  answer  is  insufficient  as 
a  defence,  and  will  be  stricken  out. — Ibid. 

Where  it  is  alleged,  as  a  defence  to  a 
mortgage  foreclosure  suit,  that  the  settle- 
ment of  a  suit  to  set  aside  a  judgment  which 
was  the  consideration  of  the  mortgage  was 
procured  by  fraudulent  representations  as 
to  the  validity  of  the  judgment,  it  will  be 
presumed  that  the  mortgagor  was  repre- 
sented bv  counsel  in  the  former  proceedings. 
—Ibid.   " 

A  father,  who  was  advanced  in  year.-  and 
feeble  in  health,  with  his  mental  powers 
weakened,  executed,  shortly  before  his 
death,  a  mortgage  on  his  home  to  his  daugh- 
ter in  consideration  of  her  services  to  him, 
without  any  independent  advice  as  to  the 
effect  of  the  instrument.  Previously  the 
daughter  had  married,  bringing  her  hus- 
band to  reside  in  the  home,  whereupon  her 
brother,  who  had  resided  with  her  and  the 
father,  left.  The  brother  and  his  father  had 
erected  the  home,  devoting  to  it  the  earn- 
ings of  their  business,  of  which  the  former 
was  the  principal  factor,  and  he  had  also 
contributed  to  it  his  savings  from  other 
sources.  The  brother  claimed  the  home 
v>a»  ((instructed  with  the  understanding 
that  on  the  father's  death  it  was  to  belong 
jointly  to  him  and  his  sister.  The  sister 
had  notice  of  such  arrangement,  and  such 
claim  had  support  in  the  conduct  of  the 
business  ami  contemporaneous  declarations 
of  the  father.  HELD,  sufficient  to  warrant 
a  decree  setting  aside  the  mortgage  as   void, 


with  direction  fur  partition  of  tin    p 

Thorp  vs.  Smith,  is  Dick.  7(1.  .-1.  20  Id. 
400. 

A  mortgage  was  made,  delivered  and  re- 
corded for  present  value  passed.  In  a  suit 
begun  two  year-  after,  to  which  the  mort- 
gagee WW  noi  a  party,  the  mortgagor  was 
decreed  to  have  obtained  the  title  to  the 
mortgaged  premises  by  fraud  and  undue  in- 
fluence. Hid. I),  the  decree  in  the  suit  to 
which  the  mortgagee  was  not  a  party  is  of 
no  binding  effect  against  her,  and  is  ineffec- 
tual as  a  defence  to  her  suit  to  foreclose  the 

mortgage. — Slack  vs.  John,  IS  Dick.  126. 

e.  Undue  Influence. 

Mortgage  declared  void  as  the  product  of 
undue  influence  in  case  Mated. — Thorp  vs. 
Smith,  20  Dick.  400. 

f.  Tender. 

When  a  mortgage  securing  payment  of 
several  bond-  i-  in  process  of  foreclosure, 
an  offer  to  pay  that  one  of  the  bonds  which 
is  held  by  the  complainant,  and  tl 
of  the  ponding  foreclosure  to  date,  accom- 
panied by  a  demand  for  an  assignment  of 
the  bond,  is  not  such  a  tender  as  will  stop 
the  running  of  interest  or  the  accruing  of 
costs. — Whittaker  vs.  Belvidere  Roller  .Mill 
('.,.,  10  Dick.  674. 

Such  a  demand  can  only  be  made  in  be- 
half of  some  person  having  an  equitable 
right  to  stand  in  the  place  of  the  holder  of 
the  bond,  and  that  right  must  be  disclosed 
when  the  demand  for  assignment  is  made. — 
Ibid. 

The  demand  must  be  made  upon  the 
holder  or  some  person  authorized  to  make 
the  assignment.  A  solicitor  employed  to 
collect  the  bond  by  foreclosure  of  the  mort- 
gage has  no  power  to  assign  them  and  is  not 
a  proper  person  upon  whom  to  make  a 
demand  for  an  assignment. — Ibid. 

Where  a  tender  after  suit  begun  i-  set  up 
in  an  answer,  the  money  must  be  paid  into 
court  precedently  to  or  coincident  ly  with 
the  filing  of  the  answer.  If  the  money  is 
not  in  court  on  the  tiling  of  the  answer,  the 
complainant  is  not  compelled  to  take  notice 
of  a  subsequent  deposit. — Ibid. 

Where  the  owners  of  certain  tracts  of  land 
joined  in  executing  certain  concurrent 
mortgages  thereon,  each  of  which  contained 
a  clause  stipulating  that,  on  payment  of  a 
certain  specified  sum  on  such  several  mort- 
gages, a  certain  tract  therein  designated 
should  be  released  from  the  lien  thereof,  the 
owner  of  such  tract  could  discharge  it  from 
such  lien  by  the  payment  of  the  stipulated 
amount  at  any  time  before  the  equity  of 
redemption  was  foreclosed,  notwithstand- 
ing the  tiling  of  a  bill  to  foreclose  by  the 
holder  of  one  of  such  mortgages;  but  the 
money,  with  interest  thereon  to  the  date  of 
payment  and  the  costs  to  such  time,  should 
be  paid  into  court. — American  Net  and 
Twine  Co.  vs.  Githens,  12  Dick.  539. 
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The  amount  due  on  foreclosure  of  a  mort- 
gage was  ascertained  from  the  admission  of  a 
former  owner  of  the  equity  of  redemption 
contained  in  a  declaration  of  no  set-off. 
The  proofs  did  not  sustain  an  alleged  tender. 
— Wright  vs.  Stone  Harbor  Improvement 
Co.,  3  Rob.  837. 

g.  Statute  of  Limitations. 

In  a  foreclosure  of  a  mortgage  in  which 
defendants  claimed  delay  of  over  twenty 
years  in  filing  the  bill,  complainant  testified 
as  to  payment  of  interest  endorsed  on 
the  bond  secured  at  a  time  within  the 
twenty  years  by  one  F.,  who  had  purchased 
the  property  subject  to  the  mortgage  and 
afterwards  sold  it.  The  evidence  of  F., 
his  wife  and  his  vendor,  if  true,  showed  that 
complainant's  evidence  was  untrue.  Com- 
plainant's reputation  for  veracity  was  shown 
to  be  bad.  HELD,  that  such  payment  was 
not  made. — Blue  vs.  Everett,  10  Dick.  329. 
See  11  Id.  455. 

The  mortgagor  and  three  successive  own- 
ers of  the  property  swore  to  non-payment  of 
interest  or  principal  after  1872.  The  owner, 
at  the  time  the  bill  was  filed,  showed  that 
his  purchase  was  made  after  ascertaining, 
on  inquiry,  that  nothing  had  been  paid,  and 
no  demand  had  been  made,  within  twenty 
years,  and  that  he  bought  the  property 
relying  on  a  discharge  by  lapse  of  time. 
HELD,  that  the  evidence  showed  that  there 
was  no  payment  of  principal  or  interest 
within  the  twenty  years. — Ibid. 

The  lapse  of  twenty  years  before  filing  a 
bill  to  foreclose  a  mortgage,  without  <  1<  r 1 1: l 1 1< i 
or  acknowledgment  of  the  debt,  unaccounted 
for  and  unexplained,  raises  a  conclusive 
presumption  of  payment,  winch  cannot  be 
rebutted  by  proof  that  the  debt  is  not  in  fact 
paid. — Ibid. 

When  the  legal  right  of  action  upon  a  bond 
is  barred  by  the  statute  of  limitations,  and 
the  legal  right  of  entry  upon  lands  mort- 
gaged to  secure  the  bonds  is  likewise  barred, 
the  holder  of  the  bond  and  mortgage  cannot 
maintain  a  bill  in  chancery  to  collect  the 
debt  by  sale  of  the  mortgaged  premises  un- 
less he  can  show  some  pertinent  equitable 
right  beyond  the  ownership  of  the  bond  and 
mortgage. — Blue  vs.  Everett,  11  Dick.  455. 

A  mortgage  will  be  decreed  to  be  fore- 
closed against  the  devisee  of  the  mortgagor, 
although  there  has  been  in  fact  no  payment 
of  either  principal  or  interest  for  over 
twenty  years,  when  it  was  shown  that  the 
mortgagor  and  owner  of  the  equity  of  re- 
demption was  also  the  sole  surviving  execu- 
tor of  the  will  of  the  deceased  mortgagee 
and  the  only  person  who,  during  the  period 
of  defaults  in  making  the  payments  which 
came  due  on  the  mortgage,  could  have 
taken  any  steps  to  collect  either  the  bond  or 
mortgage. — Stimis  vs.  Stimis,  15  Dick.  313 


When  a  mortgagor  and  owner  of  the  equity 
of  redemption,  who  is  also  the  sole  surviving 
executor  of  the  mortgagee,  falsely,  and  with- 
out the  knowledge  or  assent  of  the  legatees 
who  are  entitled  to  the  benefit  of  the  mort- 
gage, for  his  own  profit  certified  the  mortgage 
to  have  been  paid,  his  certificate  will  be 
taken  to  have  been  an  acknowledgment  that 
up  to  and  at  the  time  it  was  made,  the  mort- 
gage had  been  an  existing  lien  on  the  mort- 
gaged premises,  and  the  cancellation  of  the 
mortgage  record  will  be  held  to  have  been 
fraudulently  made,  and  nugatory,  when  set 
up  as  a  defence  against  the  mortgage  by  his 
devisees  of  the  equity  of  redemption. — Ibid. 

Where  the  purchasers  of  portions  of  mort- 
gaged property  remained  for  more  than 
twenty  years  in  the  full,  exclusive,  open,  and 
actual  possession  thereof,  without  admitting 
the  title  of  the  mortgagee,  and  no  claim  for 
the  principal  or  interest  was  made  against 
them,  the  lien  of  the  mortgage  is  lost  as  to 
such  portions,  though  the  debt  was  kept 
alive  by  payments  made  by  the  owner  of 
the  other  portions. — Ely  vs.  Wilson,  16  Dick. 
94. 

Where  a  distinct  parcel  of  the  mortgaged 
premises  has  been  held  for  over  twenty 
veins  by  grantees  of  the  mortgagor,  without 
covenant  to  pay  the  interest  or  principal 
of  the  mortgage,  or  actual  payment  of  either, 
or  other  recognition  of  the  encumbrance  of 
the  mortgage  on  such  distinct  parcel,  and 
without  entry  by  the  holder  of  the  mortgage, 
the  mortgage  has  ceased  to  be  a  lien  on  such 
distinct  parcel  of  the  mortgaged  premises, 
notwithstanding  it  was  duly  and  seasonably 
recorded  and  interest  has  been  continuously 
paid  by  other  holders  of  other  distinct  par- 
cels of  the  mortgaged  premises. — Wills  vs. 
Field,  17  Dick.  271. 

h.  Waste. 

Waste  of  the  mortgaged  premises  by  the 
mortgagee  when  in  possession,  not  as  mort- 
gagee but  in  some  other  right,  cannot  be  set 
up  as  a  defence  to  the  foreclosure  of  a  mort- 
gage.— McMichael  vs.  Webster,  12  Dick.  295. 

i.  Remedy  at  Law. 

Defendants  cannot  complain  that  the  ac- 
tion should  be  at  law,  where  complainant 
seeks  to  foreclose  an  equitable  mortgage 
given  by  one  defendant  to  secure  a  sum  due 
from  the  other. — Bullowa  vs.  Orgo,  12  Dick. 
428. 

9.  Parties. 

a.  Administrator. 

Where  a  mortgage  is  held  by  two  execu- 
tors, and  one  of  them  refuses  to  join  in  a  suit 
for  its  foreclosure,  the  other  executor  may 
file  a  bill  for  foreclosure,  making  the  one 
refusing  to  join  a  defendant. — Arkenburgh 
vs.  Lakeside  Residence  Association,  11  Dick. 
102. 
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An  administrator  de  bonis  Don,  &c,  may 
foreclose  a  mortgage  in  his  own  name,  given 
to  his  predecessor,  the  executor  of  the  owner 
thereof,  and  no  other  persons  than  those 
interested  in  the  equity  of  redemption  need 
be  made  parties  defendant. — Parker,  Ad- 
ministrator vs.  Fay,  16  Dick.  167. 

b.  Lunatic. 

Complainant  having,  with  a  knowledge 
that  defendant  was  a  lunatic,  obtained  an 
assignment  nf  a  mortgage  given  by  her,  and 
having  filed  a  Mil  to  foreclose  the  same,  and 
having  obtained  a  decree  pro  confesso  with- 
out having  a  guardian  appointed  for  her. 
and  without  the  knowledge  of  her  relatives, 
excepi  one  with  whom  he  had  colluded,  the 
decree  will  be  opened,  and  the  complainant 
be  compelled  to  assign  the  mortgage  to  a 
person  obtained  by  defendant  on  payment 
of  the  sum  paid  by  complainant,  with  interest, 
complainant  paying  the  costs. — Ammon  vs. 
Wiebold,  16  Dick.  351. 

Where  complainant  files  a  bill  against  a 
person  know-n  by  him  to  be  a  lunatic  without 
guardian  or  committee,  it  is  his  duty  to 
make  known  the  lunacy  to  the  court  and  ask 
for  the  appointment  of  a  guardian  ad  litem 
as  any  proceedings  in  such  a  case  taken 
without  informing  the  court  will  be  liable 
to  be  set  aside  or  treated  as  a  nullity  as  the 
justice  of  the  case  may  require. — Ibid. 

c.  Bondholder. 

Where  the  trustee  in  a  mortgage  by  a  cor- 
poration given  to  secure  bonds  declined  to 
sue  »to  foreclose,  except  on  unjustifiable 
terms,  a  single  bondholder  or  several  com- 
bined are  entitled  to  maintain  the  suit  in  his 
or  their  own  name  or  names,  though  the 
mortgage  provides  that  the  suit  shall  be 
brought  by  the  trustee. — Schultze  vs.  Van 
Doren,  19  Dick.  465.     -See  20  Id.  764. 

d.   Partner. 

Where  a  mortgage  is  given  a  firm,  and 
thereafter  one  of  the  members  retires,  the 
new  firm,  although  pursuing  the  same  busi- 
ness and  under  the  same  name,  cannot  en- 
force the  obligation  unless  the  right  to  en- 
force it  is  acquired  by  a  new  contract. — 
Forst  vs.  Kirkpatrick,  19  Dick.  578. 

e.  Holder  of  Unrecorded  Mortgage. 

The  owner  of  an  unrecorded  mortgage 
cannot  file  an  original  bill  upon  the  unre- 
corded mortgage,  but  must  seek  his  rights 
by  applying  to  intervene  in  the  first  suit  in 
accordance  with  the  provisions  of  section  78 
of  the  Chaneerv  act  (Rev.,  p.  118),  now  sec- 
tion 58  of  the  Chancery  act  of  1902.— Sibell 
vs.  Weeks,  20  Dick.  714. 

f.  Foreign  Corporation. 

This  agreement  must  precede  or  coincide 
in  point  of  time  with  the  advancement  of 
the  money  loaned.     A  promise  made  to  the 


lender,  after  he  has  advanced  the  money, 
that  he  may  share  in  the  security  of  the 
mortgage,  is  voluntary  and  without  con- 
"ii,  and  cannot  be  enforced. — Boney 
vs.  Williams,  10  Dick.  691. 

Tin-  taking  of  a  mortgage  to  secure  a  debt, 
i.\  a  foreign  corporation,  nol  in  the  business 
of  loaning  money,  is  a  mere  incident  of  its 
business,  and  is  not  such  an  exercise  nf  its 
corporate  functions  within  the  state  as  is 
forbidden  by  the  statute. — American  Net 
&  Twine  Company  vs.  Githens,  21  N.  .1.  L. 
J.  190. 

A  mortgage  is  an  executed  contract,  and  a 

proceeding  1..  fi.recli.se  it  i-  not  an  action 
upon  a  Contract  such  as  is  contemplated  by 

ih"  iiiute  forbidding  unqualified  foreign 
corporations  from  bringing  actions  on  con- 
tracts made  within  the  state-. — Ibid. 

g.  Voluntary  Lender. 

Where  a  person  has  loaned  money  to  a 
mortgagor,  and  claims  an  equitable  right 
to  share  in  the  security  of  the  mortgage  to 
which  he  is  not  a  party  he  must  « 
by  the  weight  of  the  evidence,  that  all  the 
persons  interested  as  mortgagors  and  mortga- 
gees agreed  that  he  also  should  be  secured 
by  the  mortgage. — Boney  vs.  Williams,  10 
Dick.  691. 

h.  Beneficiary. 

A  will  devised  $2,000  in  trust  to  the  execu- 
tor (one  of  testator's  sons)  the  interest  to  be 
paid  to  testator's  widow  until  her  marriage 
or  death,  when  the  principal  was  to  be 
divided  among  his  children.  The  $2,000 
was  invested  in  a  mortgage,  and  subse- 
quently the  executor,  individually,  bought 
the  land  and  assumed  the  mortgage.  After- 
wards he  became  insolvent,  and,  on  the 
death  of  his  mother,  brought  suit  to  foreclose 
the  mortgage,  making  only  the  executor  of 
his  mother,  himself  individuaUy,  and  his 
wife  defendants.  HELD,  that  there  was 
a  lack  of  necessary  parties  defendant,  since 
all  the  beneficiaries  in  the  fund  should  have 
been  made  parties. — Plum  vs.  Smith,  11 
Dick.  468. 

10.  Where  Bond  and  Warrant  Executed. 

The  act  of  March  23d,  1SS1  (Pamph.  L., 
1881,  p.  184),  providing  that  the  first 
proceedings  on  a  bond  and  mortgage  shall 
be  a  suit  to  foreclose  a  mortgage,  does  not 
apply  where  the  mortgagor  subsequently 
executes  a  warrant  of  attorney  to  confess 
judgment  for  the  same  debt  with  inten- 
tion that  judgment  shall  be  entered  at  once. 
— Andrus  vs.  Burke,  16  Dick.  297. 

11.  Grounds  for. 

A.,  being  indebted  to  B.,  executed  a  bond 
and  mortgage  to  secure  the  payment  of  the 
debt.  One  of  the  provisions  contained 
therein  was  that  the  principal  sum  secured 
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thereby  should,  at  the  option'of  the  mortga- 
gee, become  immediately  due  and  payable 
for  failure  to  pay  any  installment  of  interest 
within  thirty  days  after  it  had  accrued. 
HELD,  that  the  fact  that  the  mortgagee 
did  not  exercise  his  option  the  first  time 
there  was  a  failure  to  pay  an  installment  of 
interest  within  the  time  limited,  did  not 
deprive  him  of  the  right  to  elect  that  the 
principal  should  become  immediately  due 
and  payable  on  account  of  a  subsequent 
default  in  the  payment  of  interest. — Indus- 
trial Land  Development  Co.  vs.  Post,  10 
Dick.  559. 

Where  a  mortgage,  due  in  a  specified  time, 
provides  that  in  case  any  tax  remains  un- 
paid for  ninety  days  after  it  becomes  due 
and  payable,  the  principal  sum  shall  become 
due,  the  unexcused  failure  to  pay  taxes 
within  ninety  days  after  becoming  due 
matures  the  mortgage. — Arkenburgh  vs. 
Lakeside  Residence  Association,  II  Dick. 
102. 

Where  a  mortgage  specially  provided  that 
the  equity  of  redemption  should  run  to  the 
maturity  of  the  bond,  no  bill  to  foreclose 
can  be  filed  until  the  expiration  of  that  time, 
although  the  bond  gave  the  mortgagee  an 
option  to  declare  it  due  at  any  prior  time  on 
default  of  payment  of  interest,  since  a  de- 
cree of  foreclosure  necessitates  a  sale  which 
is  a  final  bar  to  the  equity  of  redemption 
under  the  laws  and  practice  of  New  Jersey. 
—Phillips  vs.  Youmans,  12  Dick.  130. 

Where  a  bill  alleges  that  defendant 
fraudulently  inserted  in  a  mortgage  given 
to  it  that  the  money  was  advanced  to  pay 
purchase  money  to  impair  the  lien  of  com- 
plainant's mortgage,  and  there  is  no  proof 
of  the  alleged  fraud,  equity  is  without  juris- 
diction, as  the  bill  asks  only  a  declaration 
in  advance  of  a  sale  under  execution  as  to 
the  priority  of  two  legal  liens. — Henry 
McShane  Manufacturing  Co.  vs.  Kolb,  14 
Dick.  146. 

In  suit  to  foreclose  a  mortgage,  a  failure 
to  pay  taxes  after  the  filing  of  the  bill  is  of 
no  avail  to  complainant. — Bradley  vs.  Glen- 
mary  Co.,  19  Dick.  77. 

A  mortgage  given  as  part  of  a  business 
transaction  can  be  foreclosed  only  when  it 
secures  a  debt. — Perkins  vs.  Trinity  Realty 
Co.,  3  Rob.  723. 

12.  Merger. 

A  bill  for  the  foreclosure  of  a  mortgage 
alleged  that  complainant,  as  executor  of  his 
father,  had  been  devised  $2,000  in  trust, 
the  interest  to  be  paid  to  testator's  widow 
for  life,  and  at  her  death  (which  had  oc- 
curred) the  principal  to  be  divided  among 
his  children;  that  the  $2,000  was  invested 
in  a  mortgage;  that  subsequently  the 
executor  individually  bought  the  land  and 
assumed  the  mortgage,  and  that  he  had 
assigned   his   share  in   the  trust  fund    to 


another.  JThe  cross-bill  set  up  a  judgment 
against  him,  obtained  by  his  mother,  be- 
cause of  failure  to  pay  the  interest  to  her 
before  the  assignment  of  his  share,  and 
claimed  that  it  was  a  prior  lien  thereon,  and 
that  all  the  interest  of  complainant  in  said 
fund  represented  by  the  mortgage  was 
merged  in  his  title  by  virtue  of  his  deed  to 
the  land,  which  became  subject  to  the  hen 
of  said  judgment.  HELD,  that  the  ques- 
tion of  merger  was  properly  a  part  of  the 
case,  and  hence  not  liable  to  be  stricken 
from  the  cross-bill. — Plum  vs.  Smith,  11 
Dick.  473. 

Where  the  executor  of  an  unsettled  estate 
of  which  he  was  the  sole  beneficiary,  pur- 
chased bonds  as  executor  with  funds  of  the 
estate,  which  bonds  were  secured  by  a  mort- 
gage on  property  owned  by  him  subject  to 
such  mortgage,  the  payment  of  which  he  had 
assumed  through  purchase  and  inheritance, 
there  was  no  merger  of  such  interests,  and 
hence  the  executor  was  entitled  to  foreclose 
the  mortgage  as  against  a  subsequent  owner 
of  the  property. — Swayze  vs.  Schuyler,  14 
Dick.  75. 

A  second  mortgagee  advanced  money  for 
the  purchase  of  the  equity  of  redemption 
and  obtained  it  to  be  conveyed  to  another 
to  hold  for  his  benefit.  HELD,  such  a  deal- 
ing with  the  equity  of  redemption  is  evi- 
dence that  there  was  no  intention  to  merge 
the  equity  of  redemption  with  the  mortgage, 
and  it  will  not  be  held  to  have  merged. — 
Harron  vs.  Du  Bois,  19  Dick.  657. 


13.  Subrogation. 

Where  a  son  loaned  his  father  money  with 
which  to  pay  assessments  wliich  were  a  lien 
on  a  lot,  he  was  not  entitled  to  be  subro- 
gated to  such  lien. — Kocher  vs.  Kocher,  11 
Dick.  547. 

Where  one  who  had  acquired  the  equity 
of  redemption  to  property  covered  by  three 
separate  mortgages  paid  the  amount  of  the 
first  mortgage  on  the  filing  of  a  bill  to  fore- 
close that  mortgage,  and  obtained  a  decree, 
by  consent  of  the  mortgagee,  that  the  bond 
and  mortgage  be  assigned  to  him,  he  thereby 
became,  subrogated  to  the  rights  of  th^ 
mortgagee,  and  the  mortgage  was  not  satis- 
fied.— Newcomb  vs.  Lubrasky,  20  Dick.  125. 

14.  Pleading. 

a.    Hill. 

A  foreclosure  hill  need  not  define  the 
nature  of  the  interests  which  the  defendants 
have  in  the  mortgaged  estate,  when  the 
peculiar  nature  of  those  interests  is  unim- 
portant to  the  relief  sought  bv  the  com- 
plainant.— Dunham  vs.  Doremus,  10  Dick. 
512. 

In  an  action  submitted  on  bill,  answer  and 
replication,  the  bill  alleged  that  complainant, 
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as  mortgagee,  foreclosed  its  mortgage  ex 
ecuted  by  defendant's  testatrix,  and  sold 
t  Ik'  premises,  leaving  a  deficiency  of  $1,100; 
that  tlic  premises  were  depreciated  in  value 
by  reason  of  a  fire  which  occurred  while  the 
mortgage  was  in  force,  and  for  which  the 
mortgagor  recovered  and  collected  $482 
damages  from  the  railroad  company  which 
negligently  caused  the  lire;  that  a  pari  of  the 
sum  so  collected  was  deposited  in  defendant's 

Savings  hank,  where  it  still  remains,  and  part 
delivered  to  tin-  defendant's  (testatrix's) 
husband.      The  answer  admitted  all  the  al- 

egations,  except  that  the  premises  were 
depreciated  in  value  by  the  Cue.     FIELD, 

that   the  allegation.--  of  the  bill  so  admitted 

by  i  he  an  h  it  howed  prima  facie  t  he  de- 
preciation Of  the  land  to  the  extent  of  the 
damages  recovered   by  the  mortgagor  from 

the  railroad  company. — Corporation  for  Re- 
lief, &c.  vs.  Eden,  17  Dick.  MJ. 

Where  the  proceedings  in  a  foreclosure 
.-nit  accurately  describe  a  portion  of  the 
mortgaged  premises,  and  are  carried  through 
to  advertisement  and  ale,  end  deed  by  the 
sheriff  conveying  that  portion  to  a  purchaser, 
this  court  will  not,  at  the  instani f  tin- 
purchaser  from  the  sheriff,  amend  the  bill 
of  complaint  to  include  a  part  of  the  mort- 
gaged premises  which  had  been  omitted  by 
i  In  ,li  script-ion  in  the  foreclosure  proceed- 
ing-, and  direct  the  sheriff  to  deliver  to  the 
purchaser  a  deed  for  the  portion  of  the  mort- 
gaged premises,  which  was  neither  adver- 
tised nor  sold. — Adams  vs.  Reynolds,  20 
Dick.  232. 

b.  Answer. 

Where,  on  foreclosure,  defendant  pleads 
usury,  but  there  is  a  variance  between  the 
contract  as  set  up  in  the  answer  and  as 
proven  hy  the  evidence,  unless  complainant 
consents  to  forego  the  usury,  defendant  will 
be  allowed  to  amend  his  answer  to  conform 
to  the  proofs. — Richards  vs.  Weingarten,  13 
Dick.  206. 

Where,  in  a  suit  to  foreclose  a  mortgage 
by  a  trustee  under  an  assignment  thereof, 
the  judgment  creditors  of  the  owner  of  the 
equity  in  the  land  intervened  and  pleaded 
that  the  assignment  of  the  mortgage  was 
fraudulent  as  against  them  as  creditors  of 
the  owner,  such  creditors  could  not  amend 
by  also  alleging  that  the  assignment  was 
fraudulent  as  against  them  as  creditors  of 
the  trustee,  the  proposed  amendment  con- 
stituting a  distinct  cause  of  action. — Carter 
vs.  Carter,  18  Dick.  726.     4.20  Jd.  766. 

Ii.  being  the  owner  of  two  lots,  conveyed 
one  of  them  to  M  ,  with  a  right  of  way  over 
the  other.  P..  who  had  a  paramount  mort- 
gage on  both  lots,  gave  to  M.  a  deed  of  re- 
lease, purporting  to  "grant,  release,  quit- 
claim and  set  over"  the  lot  conveyed, 
"together  with  hereditaments  and  appur- 
tenances thereto  belonging,"  but  therein 
stipulating  "that  the  rest  of  the  lands  in 
said  mortgage  specified  may  remain  to  the 
said  party  of  the  first  part  as  heretofore." 
On  foreclosure.  HELD,  (1)  that  the  question 


whether  the  deed   of    release   operated   .as 

a  grant  of  a  right  of  way  out  of  the  estate 
of  tin-  mortgagee  was  a  legal  one;  -  2)  that  it 
did  not,  in  fact,  so  operate,  and  (3)  that  the 
answer,  therefore,  did  not  set  up  any  de- 
fence to  the  bill. — Hazeldine  vs.  McVey,  1 
Rob.  275. 

c.  Cross-biu.. 
A  defendant  in  foreclosure  will  not  be  al- 
lowed to  amend  his  answer  -o  a-  to  get  the 
benefit  of  an  inequitable  forfeiture,  based 
on  non-compliance  of  the  mortgagee,  a 
foreign  corporation,  with  the  requirement.-: 
of  the  statutes  imposing  conditions  upon 
which  such  corporations  may  transact  any 
business  in  this  state. —  Mercantile  Co- 
operative Bank  vs.  Goodspeed,  2  Rob.  395. 

In  a  suit  to  foreclose  a  first  mortgage  for 
$6,000,  the  defendant  F.,  holding  a  third 
mortgage,  according  to  the  record,  for 
$5,000  filed  a  cross-bill  against  the  defendant 
H.,  who  held,  according  to  the  record,  a 
second  mortgage  for  $9,000,  to  1 
(F.s')  mortgage  given  priority  over  H.'s 
mortgage.  The  following  facts  were  set 
forth  in  the  cross-bill  or  were  treated  on  the 
argument  by  both  side-  as  appearing  there- 
from; F.  had  originally  owned  the  land 
subject  to  the  above  mentioned  two  mort- 
gages for  $6,000  and  $9,000  respectively, 
the  mortgage  debt  of  $9,000  being  one  for 
which  he  (F.)  was  personally  liable  on  the 
bond.  The  record  assignees  of  the  $9,000 
mortgage  were  the  two  daughters  of  the 
original  mortgager-,  their  assignment  having 
been  kept  off  the  record  for  a  long  time.  In 
this  situation  of  affairs  F.  conveyed  the 
land  to  the  record,  assignees  of  the  $9,000 
mortgage  in  full  satisfaction  of  tin-  same 
and  took  back  a  purchase  money  mortgage  for 
$5,000  and  thereupon  the  new  owners  took 
possession  and  proceeded  to  collect  the 
rents.  The  bond  and  mortgage  for  $9,000 
were  not  produced  at  the  time  of  this  trans- 
action, nor  did  F.  call  for  them.  The  cross- 
bill did  not  allege  that  the  record  as 
were  in  any  way  pecuniarily  responsible 
beyond  whatever  value  might  be  placed 
upon  their  equity.  The  result  of  the  trans- 
action, if  valid,  was  that  F.  changed  his 
position  so  as  to  cease  to  be  owner  of  the 
equity  subject  to  $15. 000  in  possession  of 
tie-  rents,  and  to  become  the  holder  of  a 
mortgage  for  S5.000  subject  only  to  the  first 
mortgage  for  $6,000.  while  his  debt  for 
$9,000  was  paid.  As  a  matter  of  fact,  when 
this  bargain  was  carried  out  the  bond  and 
mortgage  for  $9,000  were  impounded  in 
New  York  in  a  suit  there  pending  brought 
by  the  trustee  in  bankruptcy  of  the  mort- 
gagee against  the  record  assignees,  in  which 
suit  a  decree  had  already  been  made  adjudg- 
ing the  assignment  fraudulent  and  void  as 
against  the  creditors  of  the  mortgagee. 
After  an  appeal  the  bond  and  mortgag 
sold  at  auction  to  the  defendant  H.  Xo 
notice  of  any  of  these  proceedings  in  New 
York  was  given  to  F.,  nor  did  he  learn  of 
them  until  long  after  he  had  carried  out  his 
contract  with  the  record  assignees  and 
permitted  them  to  take  possession,  collect 
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the  rents  and  give  a  fourth  mortgage  on  the 
property  for  $13,000.  The  cross-bill  alleged 
most  positively  that  F.  acted  in  entire  in- 
nocence and  in  good  faith  and  without  any 
notice  of  any  fraudulent  intent  on  the  part 
of  the  record  assignees.  HELD,  that  the 
allegations  of  good  faith  and  want  of  notice 
were  not  overcome  or  in  any  way  nullified 
by  the  suspicious  circumstances  set  forth 
in  the  cross-bill ;  that  F.  in  case  he  proved 
his  cross-bill,  which  might  be  a  difficult 
matter,  would  be  entitled  to  affirmative 
relief  against  H.,  the  exact  nature  and  ex- 
tent 1.1  which  would  be  determined  upon  the 
final  hearing;  that  the  motion  to  dismiss 
the  cross-bill  must  'therefore  be  denied. — 
Weinberger  vs.  Brumberg,  3  Rob.  669. 


15.  Decree. 

a.  Who  Bound  By. 

Thornton  W.  Fay  held  the  legal  title  to 
land  in  trust  for  the  complainants,  and  then 
mortgaged  the  land  for  his  own  benefit  to 
one  who  had  no  notice  of  the  trust.  HELD, 
that  on  a  bill  to  foreclose  the  mortgage,  to 
which  Fay  was  a  party,  but  the  cestuis  que 
trust  were  not,  the  decree  did  not  bar  the 
latter,  nor  did  a  sale  under  the  decree  made 
to  purchasers  who  had  notice  of  the  trust. — ■ 
Pancoast  vs.  Geishaker,  13  Dick.  537. 

The  mortgagee  in  this  case  who  acquired 
his  lien  subsequent  to  the  filing  of  the  bill 
for  the  construction  of  the  will  of  Nathan 
Bolles,  is  chargeable  with  notice,  and  is 
bound  by  the  decree  in  that  case,  because 
he  was  a  party  to  the  bill,  and  a  decree  pro 
confesso  was  taken  against  him. — Dunning 
vs.  Crane,  16  Dick.  634. 

One  who  had  acquired  the  equity  of  re- 
demption to  property  covered  by  three 
separate  mortgages  redeemed  the  property 
on  the  filing  of  a  bill  to  foreclose  by  the  first 
mortgagee,  and  obtained  a  decree  that  the 
mortgage  be  assigned  to  him.  Afterwards 
the  second  mortgagee  brought  foreclosure 
proceedings,  making  the  first  mortgagee 
and  the  assignee  as  owner  of  the  equity  of 
redemption,  defendants,  and  alleging  that 
the  first  mortgage  was  paid,  though  uncan- 
celled of  record,  and  obtained  a  decree  by 
default  that  the  property  be  sold,  and  that 
the  foreclosed  mortgage  and  the  subsequent 
one  be  paid,  and  the  surplus  brought  into 
court.  HELD,  that,  as  this  decree  did  not 
adjudge  that  the  first  mortgage  was  paid, 
it  did  not  conclude  the  assignee  of  that 
mortgage  from  bringing  a  subsequent  suit 
to  foreclose.— Newcomb  vs.  Lubrasky,  20 
Dick.  125. 

The  holder  of  a  mortgage  not  recorded 
when  a  bill  is  filed  to  foreclose  another 
mortgage  upon  the  premises,  is  bound  by 
the  decree  in  such  foreclosure  suit  as  if  he 
was  a  party  and  had  appeared  to  the  suit. — 
Sibell  vs.  Weeks,  20  Dick.  714. 


b.   When  Enforceable. 

While  the  mortgagors  were  entitled  to  pay 
off  the  decree  directing  sale  of  the  premises, 
they  could  not  hold  it  alive  as  a  menace  to 
the  leasehold  interest  of  petitioners. — Stock- 
ton vs.  Dillon,  21  Dick.  100. 

c.  Opening. 

A  covenant  in  a  mortgage  bound  the 
mortgagee  to  release  any  part  of  the  mort- 
gaged premises  "at  any  time  during  the 
existence  or  continuance"  of  the  mortgage 
on  tender  of  a  part  of  the  mortgage  debt  at 
a  rate  based  on  the  quantity  of  land  released. 
The  mortgage  being  overdue  a  foreclosure 
suit  was  begun,  and,  after  the  complainant 
was  entitled  to  decree,  the  defendant  sold 
several  lots  of  the  mortgaged  land,  made 
tender  and  demanded  a  release,  which  was 
refused.  Twenty  days  later  the  com- 
plainant took  decree  and  the  property  was 
advertised  for  sale.  Two  days  before  the 
sale  day  the  defendant  petitioned  that  the 
decree  might  be  opened  to  permit  answer 
and  cross-bill,  in  order  to  compel  a  release. 
HELD,  on  appeal,  that  such  petition  was 
properly  denied. — Avon-by-the-Sea  Land 
and  Improvement  Co.  vs.  Finn.,  11  Dick. 
S05. 

A  final  decree  of  foreclosure  will  be 
opened  and  a  petitioner,  who  is  the  equit- 
able owner  of  the  mortgaged  premises,  will 
be  let  in  to  defend,  where  it  appears  that 
the  complainant  is  attempting  to  foreclose 
the  mortgage  against  the  holder  of  the  legal 
title  only,  with  the  knowledge  at  the  time 
the  bill  of  complaint  was  filed  that  the 
petitioner  was  the  equitable  owner,  and  with 
further  knowledge  that  the  mortgage  itself 
has  been  assigned  to  the  complainant  in 
breach  of  the  purpose  for  which  it  was 
created  and  held  by  the  mortgagee.— Con- 
solidation National  Bank  vs.  Larkins,  21 
Dick.  226. 

Where  foreclosure  proceedings  resulted  in 
a  decree  for  complainants,  which  was  af- 
firmed by  the  court  on  appeal,  the  jurisdic- 
tion of  the  court  to  make  the  decree  entered 
in  accordance  with  the  mandate  of  the  court 
on  appeal  could  not  be  attacked  for  the  first 
time  upon  a  simple  petition,  verified  in  a 
general  form,  and  without  evidence  of  the 
facts  upon  which  want  of  jurisdiction  was 
claimed  to  rest. — Cook  vs.  Weigley,  2  Rob. 
480.     A.  3  Id.  836. 

d.  For  Deficiency. 

Unpaid  taxes  on  mortgaged  property  at 
time  of  sale  under  foreclosure  suit  cannot  be 
added  to  the  deficiency,  as  the  purchaser 
bought  subject  thereto. — Field  vs.  Thistle, 
13  Dick.  339.     .4.15  Id.  444. 

Equity  will  enforce  their  undertakings 
against  such  successive  grantees  whose 
covenants  form  a  chain  of  liabilities  to  pay 
the  mortgage  debt  by  decreeing  payment  of 
a  deficiency  in  the  proceeds  of  the  sale  of 
the  mortgaged  premises  to  satisfy  the  mort- 
gage debt.— Biddle  vs.  Pugh.   1  1   Dick.    ISO. 
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Of  Building  and  Loan  Associations. 


16.  Stay. 


Where  a  conveyance  of  mortgaged  pro- 
perty contained  no  covenants  of  title  what- 
soever, and  at  the  time  of  making  the  mort- 
gage for  a  part  of  the  price  the  parties  had 

knowledge  that  the  stale  claimed  that  the 
mortgagee's  title  was  defeetive,  a  suit  to 
foreclose  the  mortgage  should  not  be  stayed 
until  the  conclusion  of  a  pending  action  by 
the  state  claiming  an  outstanding  title  m  a 
part  of  the  mortgaged  premises.— Cool  i 
Weigley,  1  Rob.  716.     A.  63  At.  1118. 


12.  Liability    After    Retroactive 
Legislation. 

13.  By  Contractor  After  Appro= 
priation  Exceeded. 

14.  To  Compel  Removal  of  High 
Fence. 


XIV.  OF  BUILDING  AND  LOAN 

ASSOCIATIONS. 

See  Building  and  Loan  Associations. 


MULTIFARIOUSNESS. 

See  Pleading  and  Practice. 


MUNICIPAL  BONDS. 

See  Bonds;  Municipal  Corporations. 


MUNICIPAL  CORPORATIONS. 

ACTIONS  BY  AND  AGAINST. 

1.  For  Negligence. 

a.  When     Independent     Con- 

tractor Employed. 

b.  When  Defence  of  Common- 

Employment  Interposed. 

c.  Liability  as  Legal  Entity. 

d.  For  Wilful    Act    of    Ser- 
'        vant  or  Agent. 

2.  On    Obligations    of    Special 
Agent. 

3.  Method   of   Pleading  Ordin= 
ance. 

4.  For  Possession  of  Dedicated 
Lands. 

5.  For   Misconduct   of    Officer. 

6.  Laches  as  Defence. 

7.  Payment  to  Assignor  as  De= 
fence. 

8.  To  Compel  Bond  Issue. 

9.  Service  of  Process. 

10.  For  Torts  of  Agent. 

1 1 .  For  Damages"  Occasioned  By 
Public  Improvement. 


II.    ORDINANCES    AND    RESOLL= 
TIONS. 

1.  In  General. 

a.  Duty    of    Fixing    Penalty 

for  Violation. 

b.  Notice    of,   Before    Adop- 

tion. 

c.  Unreasonable  Exercise  of 

Power. 

d.  Exercise  of  Police  Power. 

2.  Legality  of. 

■i  When  Monei  Expended  on 
Property  When  Fee  in 
Another. 

1).   Who  May    1  i  - 1  ' 

c.  When   Corporation   Af- 

fected   is    Non-existent. 

d.  On     Failure    to     Express 

Judicial     Determination. 

e.  Licensing     Certain     Busi- 

nesses. 

f.  When     Imprisonment     Un- 

authorized. 

g.  When  Right  to  Vend  Pro- 

hibited. 
h.  When   Recitals  of  Ordin- 
ance Unto 
i.  Grant    of     <  ><  cupancy    of 
Street. 

3.  Function  of  a  Resolution. 

4.  Regulating  Right  to  Lay 
Pipes  in  Street. 

5.  Ambiguity. 

6.  Regulating  Bicycles  and 
Vehicles.  • 

7.  Reconstruction  and  Readop= 
tion. 

8.  Method  of  Adoption. 

9.  Force  and  Effect  of  Ordin= 
ances. 

10.  Regulating    Swinging    Signs 
and  Awnings. 

11.  Uncertainty. 

12.  Amendment    of    Ordinances. 

13.  Collateral  Attack  of. 

III.  JUDICIAL  ACTION  OF. 

1.  Right  of   Partv    Affected  to 
Hearing. 

2.  Promptness  in  Seeking  Re= 
lief  from. 
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Municipal  Corporations. 


IV.  SEWERAGE   AND   DRAINAGE.        VI 

1.  Assessments. 

a.  When  Prospective  Assess- 

ment a  Lien. 

b.  Effect  of  Failure  to  As- 

sess all  Property  Bene- 
fited. 

c.  For  Second  Sewer  Replac- 

ing Old  One. 

d.  Procedure   After   Setting 

Aside. 

e.  Grounds  for. 

f.  Laches  as   Bar  to   Relief 

FROM. 

g.  Power   of  Supreme   Court 

to  Fix. 
h.  Power    of    Circuit    Court 

Over. 
i.  When  Payable. 
j.  Power  of  Court    to    Cor- 
rect Errors. 
k.  Qualification    of    Commis- 
sioners. 
I.  Interest  on. 
m.  Illegal,  Cured  by"  Legisla- 
tion. 

2.  Construction  Through  Tidal 
Creek. 

3.  Compulsory  Connection  with 
Sewer. 


MUNICIPAL  BOARD  AND 
OFFICERS. 

1.  Right    to    Sue    for    Services 
Rendered. 

a.  When  Interested  in  Con- 

tract. 

b.  On  Contract  Beyond  Term 

of  Appointing  Power.  VII. 

2.  De  Facto. 

a.  When    Statute    Unconsti- 

tutional. 

b.  Power  of  Legislation  over. 

c.  Voting  Power  of  Officer. 

3.  Delegation  of  Powers.  ' 

a.  For    Administrative    Pur- 

poses. 

b.  When  Fixed   by  Statute. 

4.  Recovery  of  Excessive  Fees 
Paid  To. 

5.  Approval  of  Mayor  to  Vali= 
date. 

6.  Status  of  Town  Treasurer. 

7.  Right  to  Remove  Poles  from 
Highways. 

8.  Nature  of  Discretionary  Judg= 
ment. 

9.  Distinction   Between   Officer 
and  Employe. 

10.  Right  to  Remove   Employe,  i 


GRADING,     IMPROVING     AND 
OPENING  STREETS. 

1.  Limitations  on  Assessments. 

2.  Statutory^ Requirements    of 
Petition. 

3.  Effect  on  Land  Owner  of 
Illegal  Action. 

4.  Effect  of  Remedial  Statutes. 

5.  For  Elevating  Railroad. 

6.  Presumption  as  to  Regularity 
of  Petition. 

7.  Qualifications    of    Commis= 
sioners. 

8.  Finality    of    Commissioners' 
Findings. 

9.  When    Report    of    Commis= 
sioners  Lost. 

10.  Damages  to  Land  Owners. 

11.  Laches  in  Objecting  to  Im= 
provement. 

12.  Notice  to  Land  Owners. 

13.  Limit  on  Right  to  Grade. 

14.  Liability  of  Railway  and  Rail= 
road  for  Assessment. 

15.  Who  May  Sign  Petition. 

16.  Report  of  Assessments. 

17.  Power    of    Supreme     Court 
Over  Assessments. 

18.  Necessity  for  Fund  for  Im= 
provement. 

POWERS  IN  GENERAL. 

1.  To    Form    Private    Corpora= 
tion. 

2.  To  Purchase  Land. 

3.  Judicial    Construction    of 
Powers  on  Review. 

4.  To  Compel  Licensing  of 
Street  Railway  Cars. 

5.  To   Revoke   License  to  Lay 
Sewer. 

6.  Over  Streets  and  Highways. 

7.  Implied  Powers. 

8.  To  Contract  for  Water  Supply 

9.  To   Erect   Electric  Light 
Plants. 

10.  To    Remove    Veterans   from 
Office. 

1 1 .  To  Remove  Police  Officer. 

12.  To  Compel  Elevation  of  Rail= 
road  Tracks. 
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13.  To    License    and     Regulate 
Sale  of  Liquors. 

14.  To  Repeal  Ordinances. 

15.  To  Make  Additional  Grants 
to  Street  Railways. 

16.  To     Remove     Dead     Bodies 
from  Streets. 

17.  Over  Sidewalks. 

18.  To  Stop  Railroads  at  Street 
Crossing. 

19.  To  Dispose  of  Garbage. 

20.  To  Levy  Assessment  for  Lay= 
ing  Water  Pipe. 

21.  Over  Gas  Companies. 

VIII.  MUNICIPAL  CONTRACTS. 
See  Contracts. 

IX.  LAYING     AND    RELAYING 
SIDEWALKS. 

X.  BONDS  AND  BONDING. 

1.  Rights  of  Holder. 

2.  Interest. 

3.  Ministerial  Acts  Relating  to. 

XL  LIBRARIES. 
XII.  ASSETS  AND  LIABILITIES. 

XIII.  SPECIAL  CHARTERS. 

1.  Atlantic  City. 

a.  Elections. 

b.  Appointment   of   Super- 

visor. 

c.  Penalty  in  Ordinances. 

d.  Licensing   Vehicles,   etc. 

e.  Erection  qf  Signs. 

f.  Libraries. 

g.  Inns  and  Taverns. 

h.  Notice  of  Ordinances. 

2.  Bayonne. 

a.  Opening    and   Widening 

Streets. 

b.  Placing  Poles  for  Lighting 

Purposes. 

3.  Bridgeton. 

4.  Burlington. 

5.  Camden. 

a.  Elections. 

b.  Power    to    Fine    and    Im- 

prison. 

c.  Constitutionality  of  Pav- 

ing Act. 

d.  Removal   of   Police    Offi- 

cers. 


e.  Lien  i  or^  \\  1 1  eb  Si  ppi.y. 

f.  Changing  Streei   I  iRade. 

6.  Cape  May. 

a,  li H. in   i"  License  \ 

b.  General  Powers. 

7.  Elizabeth. 

8.  Guttenberg. 

9.  Hackensack. 

10.  Hoboken. 

a.  Kern   ro  Appropriate  Sur- 

b.  Limitations    ox  Tax  Rate. 

c.  Righi  oi  Commission! 

Reduce  Taxes. 

1 1 .  Jersey  City. 

a.  Appointment  or  Additional 

(  'l.Eltk. 

b.  'Referendum  on  Change  of 

Government. 
e.   \  mi    oi    Depacto   Officer. 

12.  Kearney. 

13.  Long  Branch  Commission. 

a.  Opening    and    Widening 

Stri  i  i  - 

b.  Special  Benefits  as  Basis 

oi    Assessment. 
C.   Rules  and  Regulations  or. 

14.  Millville. 

a.  Power     to     Erect     Light 

Plant. 

b.  Actions    on    Ordinances. 

c.  Loaning     Credit    to     Cor- 

poration. 

15.  Montclair. 

16.  Morristown. 

17.  Newark. 

a.  Duties  of  Clerk. 

b.  Bridging  Street. 

'■_   Superintendent  of   Build- 
ings. 

d.  Police  Department. 

18.  New  Brunswick. 

19.  Ocean  City. 

20.  Paterson. 

a.  Opening  and  Widening 

Streets. 

b.  Election  of  Aldermen. 

21.  Plainfield. 

22.  Ridgefield. 

23.  Trenton. 

a.  Power  of  Police  Board. 

b.  Legality  of  Improvement 

Proceedings. 

Cross  References.  Constitution  and 
Constitutional  Law' ;  Dedication ; 
Drains  and  Drainage;  Electric  Light 
Companies ;  Franchises ;  Long  Branch 
Commission;  Mandamus;  Officers; 
Streets. 
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Actions  By  and  Against. 


I.  ACTIONS  BY  AND  AGAINST. 
1.  For  Negligence. 

a.  When  Independent  Contractor 

Employed. 
Where  a  contractor  exercises  an  independ- 
ent employment  under  his  contract  with 
a  municipal  corporation,  such  corporation 
is  not  responsible  for  the  negligence  of  the 
contractor  in  the  performance  of  the  con- 
tract work. — Jansen  vs.  Jersey  City,  32  Vr. 
243. 

b.  When  Defence  of  Common  Em- 

ployment Interposed. 

In  an  action  to  recover  damages  for  in- 
jury caused  by  the  negligence  of  defendant's 
servant,  the  defence  of  common  employ- 
ment cannot  prevail  to  exempt  the  defend- 
ant from  liability  unless  the  injured  person 
and  the  servant  whose  negligence  caused 
the  injury  were  not  only  engaged  in  a  com- 
mon employment,  but  were  also  in  the  ser- 
vice of  the  defendant  as  a  common  master. 
— Jansen  vs.  Jersey  City,  32  Vr.  243. 

c.  Liability  as  Legal  Entity. 

A  corporation  itself,  the  legal  entity,  can- 
not commit  either  a  willful  or  negligent  act. 
It  is  not  responsible  for  the  act  of  any  per- 
son nor  its  agent  or  servant,  hence  a  de- 
claration must  contain  words  which  impute 
liability  to  it  through  its  actors,  its  officers, 
agents  or  servants.  It  must  allege  some 
act  or  default  by  those  for  whom  the  cor- 
poration must  respond  under  the  well  estab- 
lished principle  of  respondent  superior. — 
Tomlin  vs.  Hildreth,  36  Vr.  438. 

This  rule  is  especially  applicable  to  a 
municipal  corporation  which  can  be  made 
liable  for  the  acts  or  defaults  of  its  agents 
or  servants  only  in  certain  cases. — Ibid. 

d.  For  Willful  Act  of  Servant 
or  Agent. 

Whether  a  municipal  corporation  is  liable 
for  the  willful  or  negligent  acts  of  its  agents 
en  servants  will  depend  upon  the  question 
of  whether  they  are  its  agents  or  servants 
for  the  performance  of  a  public  duty  im- 
posed by  law,  or  merely  for  the  carrying 
out  of  its  private  duties  which  are  for  its 
special  benefit  or  advantage.  If  the  rela- 
tion is  of  the  former  class  it  is  not  liable,  but 
if  of  the  latter  class,  it  is. — Tomlin  vs.  Hil- 
dreth, 36  Vr.  438. 

2.  On  Obligations  of  Special  Agent. 

In  an  action  upon  an  obligation  of  a  mu- 
nicipal corporation  issued  by  special  agents, 
facts  must  be  averred  which  show  the 
authority  of  such  agents;  but  when  the  obli- 
gation is  issued  by  the  corporation  or  its 
general  agents,  no  such  averments  are  es- 
sential.— Ridgefield  vs.  Cliffside  Park,  34 
Vr.  371.     See  39  Id.  415. 

The  provisions  of  the  supplement  to  the 
Public  Instruction  act,  approved  April  6th, 
1897  (Pamph.  L.,  p.  154),  which  were  con- 
sidered in  McCully  vs.  Board,  Src,  of  Ridge- 


field eownship,  ante  p.  18,  and  a  cognate 
supplement,  approved  April  22d,  1897 
(Pamph.  L.,  p.  242),  are  within  the  object 
expressed  in  the  titles  of  the  acts. — Ibid. 

3.  Method  of  Pleading  Ordinance. 

When  the  action  is  by  the  city  against  a 
street  railway  company  to  recover  a  stipu- 
lated sum  for  "each  passenger  car"  run  on 
the  railway,  in  accordance  with  the  ordin- 
ance which  provided  that  in  consideration  of 
the  grant  or  authority  to  lay  out  and  con- 
struct such  railway,  and  to  run  cars  there- 
on, a  certain  sum  should  be  paid  for 
"each  passenger  car,"  the  declaration  in 
such  action  must  conform  to  the  ordinance, 
and  the  averment  should  be  of  the  liability 
of  the  railway  company  for  the  stipulated 
fee  for  "each  passenger  car."  The  averment 
of  liability  for  "each"  car  run  on  said 
road  is  not  sufficient.  Where  the  action 
is  upon  an  ordinance  or  statute,  the  defend- 
ant must  in  the  declaration  be  brought  with- 
in the  terms  of  such  ordinance  or  statute. — 
Cape  May  vs.  Cape  May  Transportation  Co., 
35  Vr.  80. 

Where  the  fees  for  the  running  of  cars  are 
by  the  city  imposed  by  the  ordinance  only 
upon  the  railway  company  named  in  the 
ordinance,  an  action  cannot  be  maintained 
by  the  city  against  the  lessee  of  such  rail- 
way for  such  fees  unless  there  be  in  the 
lease  some  agreement,  condition  or  cove- 
nant in  reference  to  such  ordinance,  made 
for  the  benefit  of  the  city,  and  which  enures 
to  the  benefit  of  the  city,  and  the  declara- 
tion in  such  an  action  is  not  sufficient  with- 
out an  averment  of  such  agreement,  condi- 
tion or  covenant  therein,  as  no  privity  of 
contract  or  obligation  between  the  city  and 
the  defendant  in  such  case  arises  by  the 
ordinance  itself. — Ibid. 

A  complaint  that  the  accused  obstructed 
a.  highway  by  leaving  his  wagon  standing 
there  when  not  in  use,  and  interfered  with 
public  travel  thereon,  charges  but  a  single 
offence,  the  obstruction  and  interference 
being  only  the  effects  of  the  position  of  the 
wagon. — Atlantic  City  vs.  Crandol,  38  Vr. 
488. 

4.  For  Possession  of  Dedicated  Lands. 

An  action  may  be  maintained  by  the 
municipal  authorities  to  obtain  possession 
of  land  dedicated  to  public  use. — Atlantic 
City  vs.  Groff,  35  Vr.  527. 

5.  For  Misconduct  of  Officer. 

Under  the  act  of  May  2nd,  1885  (Gen. 
Stat  .  p.  1551),  a  board  of  police  commis- 
sioners has  power  to  investigate  a  com- 
plaint duly  presented,  which  accuses  a  po- 
liceman of  misconduct  in  the  discharge  of 
his  official  duties,  even  though  the  miscon- 
duct may  involve  an  indictable  offence; 
and  if  the  board  refuses  to  entertain  such 
a  complaint,  on  an  erroneous  opinion  that 
it  has  no  authority,  a  mandamus  will  be 
awarded. — Skillman  vs.  Police  Commis- 
sioners, .';.">  Vr.  489. 


6G2 


MUNICIPAL  CORPORATIONS,  I. 


Actions  By  and  Against. 


6.  Laches  as  Defence. 

The  city  of  Elizabeth,  after  changing  the 
grade  of  certain  portions  of  three  of  its 
streets,  refused  to  recognize  its  liability  for 
injuries  to  abutting  property  owners  result- 
ing from  such  changes  in  grade,  for  the 
reason  that  it  was  exempted  by  its  charter 
from  such  liability  and  was  not  (as  it 
claimed)  affected  by  the  act  of  May  7th, 
1889.  One  C.  an  abutting  owner  upon 
each  of  these  streets,  thereupon  began  suit 
to  enforce  the  liability  of  the  city  under 
the  statute  of  1889  for  the  damages  done 
to  his  property  by  these  grade  changes. 
The  remaining  owners  took  no  steps  to 
establish  their  rights  until  after  the  deter- 
mination of  C.'s  suit  and  the  consequent 
action  of  the  city  thereon.  HELD,  that 
such  owners  were  justified  in  assuming  that, 
if  it  should  be  finally  determined  by  tin-  ('. 
litigation  that  the  statute  of  1889  applied 
to  the  city  of  Elizabeth,  the  municipal 
authorities  would  then  proceed  to  assess 
all  damages  and  benefits,  accruing  from 
these  changes  of  grade,  in  the  manner  pro- 
vided by  that  statute,  and  were  not  guilty 
of  laches  in  not  sooner  instituting  legal  pro- 
ceedings for  the  enforcement  of  their  rights. 
— Rogge  vs.  Elizabeth,  35  Vr.  491. 

7.  Payment  to  Assignor  as  Defence. 

Notice  of  an  assignment  of  a  debt  due 
from  a  town  incorporated  under  the  act 
of  1S95  (Pamph.  L.,  p.  218)  given  to  or 
served  upon,  the  treasurer  alone  of  such 
town,  and  not  upon  the  town  council  or  its 
chairman,  or  members  or  some  officer 
thereof,  whose  duty  it  is  to  communicate 
the  same  to  the  council,  and  of  which  as- 
signment the  said  council  had  no  knowl- 
edge, will  not  be  such  notice  of  the  assign- 
ment as  will  prevent  the  payment  of  the 
debt  due  to  the  assignor,  and  such  payment 
will  be  a  defence  to  any  action  at  law  by 
the  assignee  against  the  town  for  the 
amount  of  money  so  assigned. — Miller  vs. 
Stockton,  35  Vr.  614. 

8.  To  Compel  Bond  Issue. 

A  municipal  corporation  was  authorized 
by  statute  to  issue  its  bonds  for  the  purpose 
of  liquidating  the  portion  of  its  indebted- 
ness incurred  for  street  improvements;  the 
amount  of  the  issue  to  be  limited  to  the 
amount  of  such  indebtedness,  with  accrued 
interest.  Pursuant  to  such  authority  the 
municipality  adopted  a  resolution  for  the 
issuing  of  $90,000  of  its  bonds  for  the  pur- 
pose aforesaid;  and  subsequently  adopted 
a  further  resolution  to  execute  and  deliver 
such  bonds  to  .1.  &  Co.  at  an  agreed  upon 
price.  The  validity  of  these  resolutions  was 
afterwards  attacked  by  certiorari,  and  was 
judicially  affirmed.  The  municipality,  not- 
withstanding, refuse  to  issue  the  bonds,  and, 
as  a  reason  for  such  refusal,  state,  in  their 
return  to  an  alternative  writ  of  mandamus, 
sued  out  by  J.  &  Co.  to  compel  the  execu- 
tion and  delivery  of  such  bonds,  that  the 
amount   of   its   indebtedness,    to   liquidate 


which  the  bonds  wen-  resolved  to  be  issui  'i. 
was  incorrect  1  v  set  out  in  said  resolution, 
and  was  less  'than  $90,000.  The  truth  of 
this  statement  being  admitted  by  the  re- 
lators. HELD,  that  a  peremptory  writ,  of 
mandamus  to  compel  the  issuing  of  such 
bonds  should  be  refused. — Jones  Co.  vs. 
Outtenberg,  37  Vr.  58.     See  Id.  659. 

9.  Service  of  Process. 

Where  :m  ordinance  provides  that  a  non- 
resident defendant  shall  be  brought  into 
court  by  a  warrant,  and  a  resident  defend- 
ant by  a  summons,  a  resident  defendant 
brought  in  by  a  warrant  going  to  trial  with- 
out making  objection  to  the  process  waives 
the  irregularitv— Thorhill  vs.  Stephany,  37 
Vr.  171 

10.  For  Torts  of  Agent. 

When,  a  declaration  charged  that  a  mu- 
nicipal corporation  by  its  agents  duly  au- 
thorized, empowered  and  directed  so  to  do, 
committi  d  upon  the  plaintiff  a  tort  e. in- 
sisting of  assaults,  batteries  and  false  im- 
prisonment, it  was  held,  on  demurrer,  that 
this  was  sufficient  allegation  of  the  tortious 
act  by  the  corporation;  that  the  details  of 
the  authorization  was  a  matter  for  proof 
at  the  trial  rather  than  a  necessary  allega- 
tion in  the  pleading. — Wallace  vs.  Newark, 
40  Vr.  495. 

The  demurrer  to  such  a  declaration  ad- 
mits that  the  acts  complained  of  were  not 
ultra  vires,  but  that  the  agents  of  the  cor- 
poration had  competent  authority  to  com- 
mit the  assaults.  Whether  they  actually 
had  such  authority  is  a  question  of  fact,  to 
be  determined  at  the  trial. — Ibid. 

1 1 .  For  Damages  Occasioned  By 
Public  Improvement. 

A  public  corporation  which  has  con- 
structed a  public  sewer  is  not  answerable 
in  damages  to  a  property  owner  who  has  con- 
nected his  cellar  with  the  sewer,  merely 
because,  for  want  of  sufficient  fall  and  ca- 
pacity in  the  sewer,  the  sewage  backs  up 
into  the  cellar  through  the  connection  so 
made. — Harrington  vs.  Woodbridge,  41  Vr. 
28. 

In  devising  a  plan  of  public  sewers  the 
public  authorities  exercise  a  quasi  judicial 
function,  and  are  not  responsible  to  private 
property  owners  merely  because  through 
errors  of  judgment  the  plan  adopted,  does 
not  afford  adequate  drainage. — Ibid. 

Equity  will  restrain  a  municipality  from 
carrying  out  a  drainage  scheme  which  will 
collect  a  large  quantity  of  surface  water 
and  discharge  the  same  on  lands  of  an  in- 
dividual in  such  quantities  as  to  practically 
render  the  lands  valueless. — Fuller  vs 
Township  of  Belleville,  1  Rob.  4GS. 
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12.  Liability  After  Retroactive 
Legislation. 

When,  under  a  contract  for  compensa- 
tion entered  into  with  some  public  agency, 
a  private  party  has  rendered  services,  or 
expended  money  in  an  enterprise  which  is 
beneficial  to  a  particular  municipality,  and 
for  which  the  legislature  might,  in  the  first 
instance,  have  made  that  municipality 
chargeable,  it  is  competent  for  the  legisla- 
ture to  discharge  the  original  agency  and 
fix  the  obligation  to  pay  the  compensation 
on  the  municipality  itself. — O'Neill  vs.  Ho- 
boken,  43  Vr.  07. 


13.  By  Contractor  After  Appropri= 

ation  Exceeded. 

An  obligation  in  excess  of  a  current  ap- 
propriation and  limit  of  expenditure  may 
be  incurred.  HELD,  therefore,  that  a  con- 
tractor who  has  done  work  to  the  excess  of 
the  amount  provided  by  the  fees  would  not 
be  barred  from  recovery.  Judgment  given 
for  plaintiff,  Collins,  J. — Byrne  vs.  Mayor 
and  Aldermen  of  Jersev  City,  25  N.  J.  L.  J. 
132. 

14.  To  Compel  Removal  of  High 

Fence. 

The  owner  of  land  in  a  city,  having 
erected  thereon  a  fence  more  than  eight  feet 
high  before  any  ordinance  had  been  passed 
prohibiting  such  fences,  is  entitled  to  a  pre- 
liminary injunction  restraining  the  city 
superintendent  of  buildings  (pending  final 
hearing)  from  removing  the  fence  on  the 
ground  that  it  was  erected  in  violation  of 
the  ordinance,  since  certiorari  would  not  lie 
to  review  the  mere  determination  of  the 
superintendent  of  buildings;  nor  would  it  lie 
to  review  the  ordinance  in  question  which 
applied  only  to  fences  subsequently  erected. 
— Jackson  vs.  Miller,  3  Rob.  182. 


II.  ORDINANCES  AND  RESOLU- 
TIONS. 
1.  In  General. 

a.  Duty  of  Fixing  Penalty  for 
Violation. 

Under  a  statute  which  authorizes  the  gov- 
erning bodies  of  municipalities  to  enforce 
their  ordinances  "by  reasonable  penalties 
which  may  be  imposed  for  revenue,"  the 
governing  body  must  itself  fix  the  precise 
penalty  to  be  imposed,  and  cannot  leave  it 
to  the  discretion  of  the  trial  court. — Young 
A  McShea  Amusement  Co.  vs.  Atlantic  City, 
31  Vr.  125. 


The  exercise  of  the  discretion  to  impose 

a  lesser  penalty  than  that  fixed  as  the  maxi- 
mum was  by  the  statute  entrusted  to  the 
magistrate  before  whom  proceedings  were 
to  be  taken  to  punish  offenders  for  the  vio- 
lation of  ordinances. — Massinger  vs.  Mill- 
ville,  34  Vr.  123. 

If  a  section  of  an  ordinance  which  pro- 
vides a  penalty  for  the  violation  thereof  is 
invalid,  the  whole  of  the  ordinance  becomes 
nugatory. — Ibid. 

Where  the  statute  authorizes  the  common 
council  of  a  city  to  enact  ordinances  and  to 
provide  penalties  for  the  violation  thereof 
by  a  fine,  not  exceeding  a  certain  sum,  or 
imprisonment,  not  exceeding  a  certain 
period,  the  specific  fine  and  the  specific  im- 
prisonment must  be  fixed  by  the  council  in 
such  ordinance,  and  this  power  or  discre- 
tion cannot  be  delegated  to  the  magistrate 
or  court  before  whom  proceedings  are  taken 
to  punish  summarily  the  offeiuler  for  a  vio- 
lation of  such  ordinance. — Tomlin  vs.  Cape 
May,  34  Vr.  429. 

An  ordinance  without  an  appropriate  and 
legal  penalty  is  nugatory.  It  is  the  legal 
sanction  of  a  penalty  for  its  violation  which 
gives  to  an  ordinance  vitality. — Ibid. 

A  penal  ordinance  will  not  be  held  to 
create  a  liability  where  the  words  are  not 
clear  in  fixing  it. — Board  of  Health  vs. 
Werner,  38  Vr.  103. 

An  ordinance  is  void  which  fails  to  fix  the 
license  fee,  but  leaves  it  to  some  city  official. 
— Driscoll  vs.  Salem,  38  Vr.  113. 

b.  Notice  of,  Before  Adoption. 

Notice,  either  actual  or  constructive, 
should  be  given  to  all  who  are  interested 
before  the  adoption  of  an  ordinance  which 
affects  and  practically  adjudicates  property 
rights.  An  unreasonable  ordinance  will  not 
be  sustained. — Cape  May  vs.  Railroad  Com- 
pany, 31  Vr.  224. 

In  the  absence  of  such  provision  it  must 
appear  in  the  proceedings  or  by  proof  that 
reasonable  actual  notice  and  apportunity 
to  be  heard  were  given  property  owners 
prosecuting  a  certiorari  to  set  aside  such 
an  ordinance  or  the  ordinance  will  fail. — 
Locker  vs.  South  Amboy,  33  Vr.  197. 

Under  said  act  such  an  ordinance  must 
in  itself  provide  for  allowing  owners  of  abut- 
ting property  at  least  thirty  days'  time  to 
do  the  work  required  and  for  giving  them 
notice  in  a  prescribed  way.  Failing  such 
provision  the  ordinance  will  be  set  aside. 
Ibid. 

An  ordinance  establishing  a  street  build- 
ing line  encroaching  on  private  lands  cannot 
be  sustained  if  passed  without  notice,  actual 
or  constructive,  to  the  owners  of  the  land 
fronting  on  such  street.     Quaere.!  Can  the 


MUNICIPAL  CORPORATIONS,    II. 


Ordinances  and  Resolutions. 


Legislature    authorize    such    an    ordinance 
without  providing  for  compensation  to  the 

land  owners? — Byrnes  vs.  Riverton,  35  Vr. 
210. 

Where  a  municipal  ordinance  is  proposed 
to  be  adopted,  by  which  valuable  property 
rights  will  be  injuriously  affected,  notice  to 
the  property  owner  is  a  necessary  prerequi- 
site to  its  passage. — Traction  Co.  vs.  North 
Arlington,  38  Vr.  161. 

Notice  that  the  proposed  ordinance  will 
beintroduced  at  the  then  next  meeting  of 
the  municipal  body  will  not  justify  the  in- 
troduction thereof  at  a  session  held  many 
t tings  thereafter,  and  its  subsequent  pas- 
sage.— Ibid. 

In  a  proceeding  to  take  away  rights, 
granted  by  an  ordinance  or  otherwise  pos- 
sessed  by  an  individual  or  corporation,  a 
municipality  can  only  act  after  notice  and 
opportunity  to  be  heard  has  been  given  to 
the  person  or  corporation  whose  property 
rights  are  to  be  affected. — Jersey  City,  &c, 
Railway  Co.  vs.  Passaic.  39  Vr.  110.  ' 

c.  Unreasonable    Exercise    of    Power. 

A  city  ordinance  passed  under  a  legisla- 
tive power  which  is  granted  indefinite  and 
precise  terms  will  nut  be  set  aside  as  un- 
reasonable.— Humphreys  vs.  Bayonne,  31 
Vr.  406. 

This  court  has  the  power  to  determine 
whether  the  imposition  of  such  license  fees 
is  a  reasonable  exercise  of  police  power. 
The  fee  in  this  ease,  being  $2,500,  is  held 
to  be  unreasonable  and  illegal. — Margolies 
vs.  Atlantic  City,  38  Vr.  82. 

Quaere.  Whether  the  act  of  1882  gives 
to  cities  power  to  prevent  the  enga<_rhi!i  in 
lawful  occupations  by  imposing  a  prohibi- 
tive tax?— Ibid. 

It  is  necessary  to  the  validity  of  an  ordi- 
nance, regulating  signs  and  awnings  over 
the  sidewalk,  otherwise  regular,  that  it 
should  be  reasonable.  And  where  the  or- 
dinance is  within  the  powers  delegated  in 
the  charter,  its  reasonableness  is  presumed, 
and  unless  the  contrary  is  clearly  demon- 
strated, the  court  will  not  interfere. — Ivins 
vs.  Trenton,  39  Vr.  501.      -4.  40  Id.  451. 

Such  an  ordinance  is  not  invalid  as  un- 
lawfully invading  the  rights  of  the  abutting 
owner;  the  public  right  in  the  street  is  para- 
mount, and  the  abutter's  right  to  proper 
uses  of  the  street  in  front  of  his  property 
are  subject  to  reasonable  municipal  and 
police  regulation. — Ibid. 

A  municipal  ordinance  requiring  that  the 
signal  to  be  given  to  an  approaching  loco- 
motive engine  or  train  that  a  street  crossing 
is  free  from  danger  must  be  given  by  a  mem- 
ber of  the  crew  operating  such  approaching 
locomotive  engine  or  train,  is  unreasonable. 


— Central  Railroad  Co.  vs.  Elizabeth,  41  Vr. 
578. 

An  ordinance  making  it  unlawful  for  the 
driver  to  refuse  to  convey  any  passenger  in 
Atlantic  City  is  a  reasonable  exercise  of 
power. — Fonsler  vs.  Atlantic  City,  41  Vr. 
125. 

Ilie  Legislature  may  authorize  a  municipal 
corporation  to  regulate  the  erection  and 
maintenance  of  structures  used  for  adver- 
tising purposes  and  placed  upon  lot-  near 
tin  street  line  so  as  to  fully  protect  from 
danger  persons  passing  along  tin-  street,  but 
such  regulations  must  he  reasonable. — Pas- 
saic vs.  Paterson  Hill  Posting  Co.,  i_'  \'r. 
75.     See  13  Id.  285. 

Winn  statutes  are  obviously  intended  to 

provide  for  the  public  safety,  and  the  ordi- 
nance- prescribed  under  them  are  reason- 
able and  in  compliance  with  their  purposes, 
both  the  statutes  and  the  ordinances  are 
lawful,  and  must  be  given  due  effect. — Ibid. 

When  the  control  attempted  to  be  exer- 
cised over  private  right,-  i-  in  excess  of  that 

ential  to  effectuate  Mich  legitimate 
authority,     it     deprive.-    the    owner    of    his 

property  by  circumscribing  the  use  of  it, 
without  giving  him  the  ju-i  compensation 

secured  to  him  in  such  case'  by  the  organic 
law.— Ibid. 

d.  Exercise  of  Police  Power. 

An  ordinance  of  the  township  of  I 
Orange,  in  the  county  of  Essex,  adopted  by 
the  township  committee  of  that  township, 
entitled  "An  ordinance  to  regulate  the  run- 
ning of  electric  wires  in  the  township  of 
East  Orange."  which  provides  "that  no 
person  shall  trim,  cut  or  break  any  tree, 
limb  or  twig  thereof,  standing  upon  a  public 
street  or  highway  of  the  township,  without 
first  obtaining  permission  of  the  township 
committee  or  their  authorized  agent,"  and 
providing  for  the  imposition  of  a  penalty 
of  $25.00  for  a  violation  of  such  provision 
of  such  ordinance,  is  a  valid  and  reasonable 
exercise  of  the  police  powers  vested  in  the 
municipality,  under  the  statutes  (Pamph.  L., 
1867,  p.  124;  Pamph.  L.,  1873,  p.  124).  which 
authorizes  the  township  committee  to  pro- 
vide, by  ordinance,  for  the  regulation  of  the 
use  of  the  public  streets,  and  "to  direct  and 
regulate  the  planting,  rearing,  trimming  and 
preserving  of  shade  trees  in  the  streets  and 
public  places  of  said  township,  and  to 
authorize  or  prohibit  the  removal  or  de- 
struction of  said  trees,  and  to  restrain  and 
punish  persons  injuring  or  defacing  the 
same." — Consolidated  Traction  Co.  vs.  East 
Orange,  32  Vr.  202.     .4.  34  Id.  660. 

Permission  by  an  ordinance,  or  agree- 
ment with  the  township  authorities,  to  an 
electric  street  railway  company  to  operate 

its  ears  through  the  street-,  i-  not  a  grant, 
ipso  facto,  of  "the  right  of  the  township  to 
the  trees  standing  in  such  street,  nor  does 
it  divest  the  properly  constituted  municipal 
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authorities  of  the  reasonable  control  over 
Mich  trees  as  a  part  of  the  street,  and  a 
reasonable  regulation  or  ordinance  control- 
ling the  company  in  the  use  of  such  trees 
in  the  operation  of  the  street  railway  will 
l»-  upheld  as  an  exercise  of  the  police  power 
of  the  township. — Ibid. 

The  ordinance  in  question  is  a  reasonable 
exercise  of  such  police  power. — Ibid. 

A  city  ordinance,  passed  under  due  leg- 
islative authority  tn  regulate  streel  railways, 
that  requires  operating  companies  to  repave 
and  keep  in  repair,  to  the  satisfaction  of  the 
proper  city  authorities,  in  any  paved  streel 
of  the  city  in  which  their  tracks  are  or  shall 
be  laid,  a  space  between  lines  one  foot  out- 
side of  their  outer  rails,  under  penalty  that, 
mm  defaull  after  nol  ice,  the  city  may  repair  a1 
the  company's  cost,  is  a  valid  police  regu- 
lation, creating  a  duty  towards  the  travel- 
ing public;  and  is  evidential  in  ;m  action  for 
negligence  brought  against  such  a  company 
by  a  passenger  who  is  injured  through  a 
defect,  in  that  part  of  the  street  pavement, 
while  passing  from  car  to  sidewalk. — Field- 
ers vs.  North  Jersey  Street  Railway  Co.,  38 
Vr,  70.     See  39  Id.  343. 

In  such  a  case  the  ordained  duty  is  abso- 
lute and  not  dependent  on  notice;  it  is 
immaterial  whether  the  defective  pave- 
ment was  laid  under  the  ordinance  or  pre- 
viously laid  and  fallen  into  disrepair. — Ibid. 

The  act  of  March  1st,  1882,  gives  to  cities 
the  power  to  provide  by  ordinance  for 
licensing,  regulating,  restraining  and  taxing 
auctions  and  auctioneers.  HELD,  that  an 
ordinance  which,  in  express  terms,  fixes  a 
license  fee  for  auctions  and  auctioneers  (no 
reference  being  made  to  revenue),  and 
which  also,  under  another  law,  fixes  a 
license  fee  for  various  employments  which 
cannot  be  taxed  for  revenue,  must  be  held 
to  be  an  exercise  of  the  police  power  only 
under  both  laws. — Margolies  vs.  Atlantic 
City,  38  Vr.  82. 

HELD  further,  that  the  ordinance  in 
question  is  an  assumption  of  the  power  of 
taxation  and  cannot  lie  supported  under 
the  police  powers  conferred  upon  the  mu- 
nicipality  by  the  legislature. — North  Jersey 
Street  Railroad  Co.,  39  Vr.  343. 

A  city  ordinance  requiring  that  sign  or 
billboards  shall  lie  constructed  not,  less  than 
ten  feet  from  the  street  line  is  a  regulation 
not  reasonably  necessary  for  tile  public 
safety,  and  cannot  be  justified  as  an  exer- 
cise of  the  police  power,  l'assaic  vs.  Pat- 
erson  Hill  Posting  Co.,  43  Vr.  285. 


2.  Legality  of. 

a.  When  Money  Expended  on  Property 
When  Fee  in  Another. 

Municipal  action  involving  the  erection  at 
public    expense    of   a    building    upon    land 


neither  owned  nor  possessed  by  the  munici- 
pality is  illegal. — Knight  vs.  Cape  May,  32 
Vr.  149. 

b.  Who  May  Test? 

The  validity  of  an  ordinance, of  a  city  of 
this  state  imposing  a  license  fee  for  revenue 
will  not  be  adjudicated  upon  a  writ  of 
certiorari  brought  by  a  non-resident  prose- 
cutor against  whom  no  action  has  been 
instituted. — Hamblet  vs.  Asbury  Park,  32 
Vr.  502. 

Where  the  right  of  a  prosecutor  to  litigate 
the  validity  of  an  ordinance  brought  up  by 
his  writ  is  not  raised  by  any  motion  touch- 
ing the  improvidence  of  the  allowance  of 
such  writ  or  its  vacation  or  the  dismissal 
of  the  writ  itself,  the  standing  of  the  prose- 
cutor will  be  assumed  on  final  hearing,  un- 
less his  lack  of  legal  interest  in  the  contro- 
versy affirmativelv  appears. — Central  Rail- 
road Co.  vs.  Elizabeth,  41  Vr.  578. 

In  the  present  case  the  prosecutor's  lack 
of  legal  interest  in  the  controversy  is  not 
affirmatively  shown  by  the  mere  fact  that 
the  return  brings  up  an  ordinance  instead 
of  a  conviction  under  it. — Ibid. 

A  writ  of  certiorari  to  carry  into  the  su- 
preme court  for  review  a  resolution  of  a 
common  council  of  a  town  granting  permis- 
sion to  certain  persons  or  corporations  to 
construct  a  siding  or  railroad  track  must  be 
made  by  the  owners  of  property  abutting 
the  crossing  or  persons  directly  interested 
in  the  land  occupied  by  the  crossing. — State 
vs.  Harrison,  21  N.  J.  L.  J.  236. 

e.  When  Corporation  Affected  is  Non- 
existent. 

An  ordinance  by  which  a  municipality 
makes  a  grant  to  a  private  corporation  is 
void  if  such  corporation  was  non-existent 
at  the  time  the  ordinance  was  introduced 
and  passed  upon  second  reading. — Stevens 
vs.  Merchantville,  33  Vr.  167. 

d.  On  Failure  to  Express  Judicial 
Determination. 

The  organic  law  of  a  class  of  cities  author- 
ized street  openings,  except  as  thereinafter 
provided,  only  upon  the  petition  of  the 
owners  of  a  specified  proportion  of  property 
affected,  subject  to  prevention  on  the  rem- 
onstrance of  the  owners  of  a  specified  propor- 
tion of  property  subject  to  assessment  there- 
for. A  later  section  of  the  same  statute  auth- 
orized street  openings  whenever,  in  the 
opinion  of  the  governing  body  of  the  city,  the 
public  good  might  require  it.  Upon  a 
petition  and  notwithstandingaremonstrance, 
a  city  council  ordained  the  opening  of  a  st  reet 
and  essayed  to  make  aw  aids  and  assessments 
therefor.'  On  proof  that  the  petitioners  did 
not  include  the  owners  of  the  required  pro- 
portion of  property  to  give  the  council  jur- 
isdiction at  the  instance  of  property  owners, 
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and  that  the  remonstrance  did  include  the 
owners  of  the  proportion  of  property  suffi- 
cient to  prevent  the  improvement  at  such 
instance.  HELD,  that  in  the  absence  of  a 
determination  expressed  in  the  ordinance 
or  otherwise  appearing  of  record  in  the 
municipal  proceedings,  that  in  the  opinion 
of  the  council  the  public  good  required  the 
street,  the  ordinance  was  invalid. — Northern 
Railroad  Co.  vs.  Englewood,  33  Vr.  188. 

c.  Licensing  Certain  Businesses. 

A  municipal  ordinance,  passed  in  pursu- 
ance of  a  legislative  enactment  which 
authorizes  the  imposition  of  license  fees 
upon  various  kinds  of  business  carried  on 
within  the  municipality,  is  not  invalid  be- 
cause it  selects  certain  of  them  for  such 
imposition  and  does  nut  embrace  all. — 
Kolb  vs.  Boonton,  35  Vr.  16 ::. 

f.  When  Imprisonment  Unauthorized. 

An  ordinance  otherwise  legal  is  not  in- 
validated by  the  separable  unauthorized 
provision  that,  on  failure  of  a  person  con- 
victed of  a  violation  of  the  ordinance  to  pay 
a  tine,  t lie  magistrate  shall  commit  him  to 
the  county  jail  for  ten  days,  Koran  vs. 
Camden,  :;'.">  Vr.  666,  followed.— Stirling  vs. 
Camden,  36  Vr.  190. 

Ordinance  under  review  declared  valid, 
Doran  vs.  Camden,  35  Vr.  666,  followed. 
— Marcovitz  vs.  Camden,  36  Vr.  193. 

g.  When  Right  To  Vend  Prohibited. 

An  ordinance  passed  under  the  act  of 
.May  16th,  1S94  (Pamph.  L.,  p.  393),  cannot 
authorize  the  imposition  of  a  license  fee  as 
a  condition  to  the  right  to  vend  milk,  meat, 
bread  or  cake  or  any  product  of  the  vendor's 
,  farm— Driscoll  vs.  Salem,  38  Vr.  113. 

h.  When  Recitals  of  Ordinance 
Untrue. 

An  ordinance  which  authorizes  a  munici- 
pality to  make  a  contract  with  a  water  com- 
pany for  a  water  supply,  is  not  necessarily 
invalid  because  of  the  fact  that  although  it 
recites  that  a  plan  of  the  streets  of  the  mu- 
nicipality in  which  it  is  proposed  the  com- 
pany's pipes  is  annexed  to  it,  no  such  plan 
is  in  truth  attached. — Kemble  vs.  Millville, 
40  Vr.  637. 

The  consent  of  the  municipal  authorities, 
required  by  the  Water  Company  act  of 
April  21st,  1876,  and  which  is  necessary  in 
order  to  enable  the  incorporators  to  become 
a  body  corporate,  is  a  consent  to  the  forma- 
tion of  the  corporation  by  the  parties  who 
sign  the  certificate  of  incorporation;  not  a 
consent  to  the  adoption  of  the  corporate 
name  proposed  to  be  used. — Ibid. 

i.  Grant  or  Occupancy  of  Street. 

Permission  by  a  city  to  a  private  indi- 
vidual to  occupy  a  public  street  with  a  rail- 
road  switch,   to   be   used   for    his    private 


business,  is  void,  and  a  provision  for  notice 
by  the  city  before  its  removal  cannot  be  en- 
forced.— Swift  vs.  Delaware,  Lackawanna 
and  Western  Railroad  Co.,  21  Dick.  34. 
A.  Id.  452. 

3.  Function  of  a  Resolution. 

The  common  council  of  a  city  cannot 
evade  the  requirement  of  the  city  charter 
to  submit  every  resolution  to  the  mayor  for 
his  approval,  by  using  the  word  "motion" 
instead  of  "resolution,"  in  authorizing  the 
making  of  a  contract  for  lighting  the  city 
with  electricity. — Pierson  vs.  Dover.  ','1  Vr. 
404. 

Under  the  act  of  1874,  page  45,  a  city  may, 
by  resolution,  contract  to  do  thai  which  it 
will  require  an  ordinance  to  execute  legally. 

Morris  &  Cummings  Dredging  Co.  vs.  Jer- 
sey City,  35  Vr.  587. 

Under  act  of  1874,  page  45,  a  city  may,  by 
resolution  contract  to  change  the  grade  of 
an  existing  street  and  to  accept  the  dedica- 
tion of  a  new  street,  in  order  to  enable  a 
railroad  company  to  lay  yard  tracks  be- 
neath the  new  grade. — Ibid. 

A  resolution  of  a  city  changing  ward  lines 
is  without  force,  as  such  changes  can  only 
be  made  by  ordinance,  under  the  statute. 
— McCulley  vs.  Elizabeth,  37  Vr.  555. 

The  act  of  April  25th,  1894,  authorizing 
such  change  by  resolution  is  repealed  by 
the  act  of  March  14th,  1S95.  which  requires 
such  action  to  be  taken  by  ordinance. — Ibid. 

Phe  act  of  1895  is  general,  covering  the 
whole  subject,  and  must  be  taken  as  the 
declaration  of  a  legislative  policy  for  the 
division  of  cities  into  wards  or  the  changing 
of  lines  of  existing  wards,  as  well  as  the 
creation  of  new  wards. — Ibid. 

A  resolution  fixing  a  term  of  office  is  of  no 
force  against  the  express  provision  of  the 
city  charter. — O'Rourke  vs.  Newark,  37  Vr. 
109.     See  Id.  265. 

Further  grounds  for  the  result  here  reach- 
ed are  discussed  in  Peal  vs.  Newark,  decided 
at  this  present  term. — Ibid. 

Where  the  legislature  has  authorized  a 
municipality  to  act  or  contract,  and  does 
not  require  this  to  be  done  by  ordinance, 
the  legislative  body  of  the  municipality  may 
contract  by  a  vote  upon  a  motion  or  by  the 
passage  of  a  resolution. — Mayor,  &c,  of 
Jersey  City  vs.  Town  of  Harrison,  42  Vr. 
69.    'See  43  Id.  185. 

Appropriations  in  cities  governed  by  the 
act  of  1897  (Pamph.  L.,  p.  46),  may  be 
made  by  resolution  under  the  act  of  1901, 
(Pamph.  L.,  p.  1S4).— Fox  vs.  Clark,  43  Vr. 
100. 
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A  highway  regulation  that  should  have 
been  by  municipal  ordinance  set  aside  be- 
cause made  by  mere  resolution. — Essen  vs. 
Cape  May,  43  Vr.  433. 

4.  Regulating  Right  to  Lay  Pipes  in 
Street. 

Where  a  corporation  has  acquired  the 
private  right  to  lay  a  pipe  for  the  transpor- 
tation of  oil  through  land  which  is  trav- 
ersed by  a  public  street  in  the  city  of  Eliza- 
beth, the  city  council  may  by  ordinance 
prescribe  the  manner  in  which  the  pipe  shall 
be  laid  and  used  and  permit  the  corporation 
to  dig  the  necessary  trench  across  the  street. 
—Benton  vs.  Elizabeth,  32  Vr.  411 .  A.  Id. 
693. 

5.  Ambiguity. 

An  ordinance  requiring  work  to  be  done 
at  the  expense  of  property  owners  must  be 
unambiguous  as  to  what  is  required. — 
Locker  vs.  South  Amboy,  33  Vr.  197. 

6.  Regulating  Bicycles  and  Vehicles. 

All  ordinances  in  any  of  the  cities,  towns, 
boroughs,  villages,  townslups  and  other 
municipalities  in  this  state,  regulating  the 
use  of  bicycles  and  tricycles,  must  be  in 
conformity  with  the  provisions  of  an  act  of 
the  legislature  entitled  "An  act  to  regulate 
the  use  of  bicycles,  tricycles  and  similar 
vehicles,  and  to  require  uniformity  of  ordi- 
nances affecting  the  same,"  approved  March 
3d,  1896,  (Pamph.  L.,  p.  21.)— Massinger 
vs.  Millville.  34  Vr.  123. 

This  statute  was  intended  to  create  uni- 
formity in  such  ordinances  in  all  the  muni- 
cipalities of  this  state,  and  by  its  express 
provisions  rendered  all  ordinances  then  in 
existence  regulating  the  use  of  bicycles  and 
tricycles  inconsistent  with  its  provisions  of 
no  force  and  affect  whatever.  It  by  im- 
plication repealed  all  such  ordinances.  This 
act  also,  bj'  express  enactment,  created  a 
uniform  maximum  penalty  to  be  imposed 
for  the  violation  of  such  ordinances  as  were 
adopted  in  accordance  with  its  provisions. 
—Ibid. 

7.  Reconstruction  and  Readoption. 

A  resolution  of  a  city  council,  adopted  by 
the  requisite  vote  at  the  proper  meeting, 
after  the  reception  and  entering  of  the  veto 
of  the  mayor  of  the  city  of  an  ordinance 
passed  by  such  council,  declaring  that  such 
ordinance  stand,  the  objections  of  the  mayor 
to  the  contrary  notwithstanding,  is  a  suffi- 
cient reconsideration  and  readoption  of 
such  ordinance,  and  renders  it  effective  un- 
der section  107  of  the  act  of  the  legislature 
entitled  "An  act  concerning  cities,"  (Gen. 
Stat.,  p.  2143).  Lake  vs.' Ocean  City,  33 
Vr.  160  followed. — Oakley  vs.  Atlantic 
City.  34  Vr.  127. 


8.  Method  of  Adoption. 

According  to  "An  act  concerning  cities," 
approved  May  11th,  1886  (Gen.  Stat.,  p. 
575),  an  ordinance,  introduced  before  the 
city  council  at  a  stated  meeting  cannot  be 
legally  passed  by  the  council  at  an  adjourned 
session  of  the  same  stated  meeting. — Flood 
vs.  Atlantic  City,  34  Vr.  530. 

Where  a  resolution  was  vetoed  by  the 
mayor  and  returned  to  the  council,  who 
altered  it  to  meet  one  of  the  objections  set 
out  in  the  veto,  and  again  passed  it,  the 
resolution  as  last  passed  could  not  become 
effective  until  again  submitted  to  the  mayor 
for  his  approval. — Padavano  vs.  Fagan,  37 
Vr.  167. 

Where  it  does  not  appear  that  an  ordi- 
nance is  introduced  at  a  previous  regular 
meeting  of  a  common  council  acting  under 
"An  act  concerning  cities"  (Pamph.  L., 
1886,  p.  361),  was  altered  substantially  at 
a  special  meeting  called  to  pass  it,  the  or- 
dinance is  valid. — Thorhill  vs.  Stephany,  37 
Vr.  171. 

The  ordinance  certified  in  this  case  is 
illegal  because  it  was  finally  passed  on  the 
1st  of  February  without  having  been  in- 
troduced and  passed  at  a  previous  meeting, 
as  required  by  the  statute. — Delaware  and 
Atlantic  Telegraph  and  Telephone  Co.  vs. 
Pensauken,  38  Vr.  91.     See  Id.  531. 

When  an  ordinance  is  stayed  in  its  pro- 
gress to  a  final  passage  through  a  failure  of 
proper  continuances  by  the  council  or  other 
municipal  body,  it  dies  with  the  end  of  the 
last  vitalizing  "action.  There  must  be  con- 
tinuity in  such  municipal  action. — Jersey 
City,  &c,  Railway  Co.  vs.  Passaic,  39  Vr. 
110. 

The  statute  requires  an  ordinance  to  be 
read  three  times  before  it  is  passed.  The 
reading  of  its  title  is  not  a  reading  of  the 
ordinance  where  the  title  does  not  express 
its  object.  In  legislative  acts  the  title  of 
such  acts  must  express  their  purposes. — Bill 
Posting  Co.  vs.  Atlantic  City,  42  Vr.  72. 

Where  a  statute  requires  the  "unanimous 
vote  of  all  the  members  of  the  council"  to 
pass  an  ordinance,  that  does  not  mean  the 
unanimous  vote  of  a  quorum,  or  of  all  the 
members  present,  but  of  all  the  members 
constituting  the  whole  council. — Cricken- 
berger  vs.  Westfield,  42  Vr.  467. 

9.  Force  and  Effect  of  Ordinances. 

Ordinances  for  municipal  regulation 
passed  under  a  delegation  of  legislative 
authority  have,  within  their  respective 
spheres,  the  force  of  general  laws. — Bohan 
vs.  Weehawken,  36  Vr.  490. 

A  municipality  cannot  by  ordinance  fix 
a  term  for  an  office  that  has  been  placed  by 
the  legislature  at  the  pleasure  of  the  ap- 
pointing power. — Uffert  vs.  Vogt,  36  Vr.  621 . 
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An  important  part  of  an  ordinance  being 
illegal,  other  connected  parts  must  be 
deemed  invalid. — Passaic  Water  Co.  vs. 
Paterson,  36  Vr.  472. 

A  resolution  of  a  common  council  which, 
to  be  effective,  must  by  the  charter  of  the 
municipality  be  approved  by  the  mayor  or 
passed  over  his  veto  by  a  two-thirds  vote 
of  the  council,  will  not  be  reviewed  on  cer- 
tiorari when  it  has  only  been  passed  by  the 
council  and  no  approval  or  passage  over 
veto  appears. — Ledger  Publishing  Co.  vs. 
Newark,  37  Vr.  184. 

A  city  ordinance  in  terms  requires  nil 
Streel  railway  companies  to  pave,  repave 
and  keep  in  repair,  under  the  direction  and 
to  the  satisfaction  of  the  proper  municipal 
authorities,  the  space  between  the  rails  of 
their  tracks  and  between  the  tracks,  and 
the  space  for  one  foot  outside  of  each  outer 
track,  at  the  same  time  providing  thai  if 
any  company  fail  so  to  pave  or  repave,  or 
to  keep  the  pavement  in  repair,  the  city 
authorities  may  cause  the  work  to  be  done, 
and  the  company  shall,  on  demand,  pay  tin- 
costs  thereof.  HELD,  as  a  matter  of  con- 
struction, that  the  ordinance  does  not  con- 
fer a  right  of  action  upon  any  member  of 
the  traveling  public  who  may  sustain  dam- 
age through  the  non-repair  of  the  street.-  ■ 
Fielders  vs.  North  Jersey  Street  Railway 
Co.,  39  Vr.  343. 

HELD  further,  that  the  ordinance  in  ques- 
tion is  an  assumption  of  the  power  of  taxa- 
tion and  cannot  be  supported  under  the 
police  powers  conferred  upon  the  munici- 
pality by  the  legislature. — Ibid. 

The  case  of  North  Hudson  County  Rail- 
way Co.  vs.  Hoboken.  12  Vr.  71,  com- 
mented on  and  explained. — Ibid. 

The  statute  does  not  authorize  the  prohi- 
bition of  all  signs  ;  it  provides  for  regula- 
tion only,  and  must  be  construed,  in  view 
of  the  settled  law,  when  it  was  passed,  that 
regulation  must  be  exercised  within  reason- 
able limits,  subject  to  the  supervision  of  the 
courts.  The  statute,  therefore,  cannot  be 
successfully  assailed. — Passaic  vs.  Paterson 
Bill  Posting  Co.,  42  Vr.  75.     See  43  Id.  285. 

10.  Regulating  Swinging  Signs  and 
Awnings. 

A  city  ordinance  prohibiting  the  erection 
of  any  stationary  or  swinging  sign,  or  any 
stationary  awning  shed,  across  the  whole 
or  any  portion  of  the  sidewalks,  is  not  nec- 
essarily invalid,  as  being  special  in  charac- 
ter and  discriminating  in  its  effects,  because 
it  is  limited  in  its  operation  to  a  portion  of 
the  city  onlv. — Ivins  vs.  Trenton,  39  Vr. 
501.     -4.  40  Id.  451. 

Where  the  city  is  populous  and  tin  terri- 
tory thus  selected  covers  the  business  cen- 
tre and  the  most  crowded  thoroughfares  of 


the  city,  these  conditions  may  furnish  rea- 
sonable ground  for  such  discrimination, and 
render  it  consistent  with  the  requirements 
of  a   valid  ordinance. — Ibid. 

11.  Uncertainty. 

A  municipal  ordinance,  passed  July  2d, 
1903,  imposed  certain  restrictions,  under 
penalty,  upon  every  steam  railroad  com- 
pany that  "failed  to  comply  with  or  ob- 
serve the  provisions  of"  a  certain  act  of 
the  legislature,  approved  April  14th,  1864. 
The  act  thus  referred  to  at  no  time  pre- 
scribed any  duties  to  be  performed  by  any 
steam  railway  company.  HELD,  that  the 
ordinance  was  void  for  uncertainty. — Cen- 
tral Railroad  Co.  vs.  Elizabeth,  11  Vr.  578. 

12.  Amendment  of  Ordinances. 

Section  44  of  the  City  act  of  1899  (Pamph. 

L.,  p.  283)  declares  that  no  ordinance  shall 
be  passed  by  the  city  council  unless  "ad- 
vertised after  introduction  at  least  once  in 
two  newspapers  for  one  week  prior  to  final 
action  thereon."  and  that  no  ordinance 
-hall    take    effect    "until    five    days    after   it 

shall  nave  been  published  in  two  newspa- 
pers." HELD,  that  the  requirement  of 
advertisement  after  introduction  and  prior 
to  final  action  does  not  prohibit  amend- 
ments of  the  ordinance  from  being  made 
after  such  advertisement,  State  vs.  Coun- 
cil of  Newark.  1  Vr.  303.  and  Athletic  Asso- 
ciation vs.  New  Brunswick,  26  Id.  279.  dis- 
tinguished.— East  Orange  vs.  Richardson. 
42  Vr.  458. 

A  general  ordinance  prescribing  a  certain 
width  of  the  sidewalk  in  avenues  of  a  cer- 
tain width,  is  modified  by  a  subsequent 
special  ordinance,  making  a  different  dis- 
position of  a  particularly  named  avenue. — 
Budd  vs.  Camden  Horse  Railroad  Co.,  16 
Dick.  543.     -4.  18  Id.  S04. 

13.  Collateral  Attack  of. 

The  ordinance  permitting  four  railroad 
tracks  to  be  laid  in  the  public  street  having 
failed,  by  reason  of  such  disqualification, 
to  receive  the  requisite  number  of  votes,  its 
validity  may  be  challenged,  by  the  prosecu- 
tor on  certiorari.  The  board  having  power 
to  pass  such  an  ordinance  if  the  railroad  is 
permitted  to  execute  the  work,  it  would  not 
be  indictable  as  a  nuisance  because  it  would 
be  done  under  authority  of  a  municipal 
ordinance,  which  cannot  be  attacked  col- 
laterally for  want  of  conformity  to  the  pre- 
scribed methods  in  passing  it. — Oliver  vs. 
Jersey  City,  34  Vr.  96.     See  Id.  634. 


III.  JUDICIAL  ACTION  OF. 
1.  Right  of  Party  Affected,  to  Hearing. 

A  party  whose  rights  are  to  be  directly 
affected  by  official  action  which  is  judicial 
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in  its  character,  is  entitled  to  have  an  oppor- 
tunity afforded  him  of  being  heard  in  rela- 
tion thereto  before  such  action  is  taken. — 
Stanley  vs.  Passaic,  31  Vr.  392. 

Municipal  action  directing  the  removal 
from  a  highway  of  railroad  tracks  main- 
tained therein  under  claim  of  legislative 
authority,  being  of  a  judicial  character,  must 
be  upon  notice  to  the  party  asserting  such 
claim  of  right. — United  New  Jersey  Rail- 
road Co.  vs.  Jersey  City,  43  Vr.  233. 

A  municipal  ordinance  directing  that  a 
street  be  paved  and  the  cost  assessed  upon 
property  benefited  is  a  judicial  act,  and  it 
is  essential  to  its  validity  that  notice  be 
given  and  an  opportunity  for  hearing  af- 
forded to  property  owners  liable  to  be 
affected  thereby,  although  the  city  charter 
does  not  expresslv  require  such  notice. — 
Sears  vs.  Atlantic  City,  43  Vr.  435. 

A  notice  of  hearing  before  commissioners 
to  assess  benefits  after  the  completion  of 
the  improyement  does  not  suffice. — Ibid. 

2.  Promptness  in  Seeking  Relief  from. 

Where  a  police  officer  is  dismissed  by  the 
regularly  constituted  authorities  of  the  city, 
and  claims  the  dismissal  is  unwarranted, 
he  should  move  with  the  utmost  prompt- 
ness in  order  to  secure  the  intervention  of 
the  court. — Glori  vs.  Board  of  Police  Com- 
missioners, 43  Vr.  131. 

A  failure  for  fifteen  months  to  apply  for 
a  certiorari  without  sufficient  excuse  given 
is  unreasonable,  and  the  writ  should  be 
dismissed. — Ibid. 


IV.  SEWERAGE  AND  DRAINAGE. 
1.  Assessments. 

a.  When  Prospective  Assessment  a  Lien. 

Under  the  act  of  1887  (Pamph  L.,  p.  231) 
and  the  act  of  1895  (Pamph.  L.,  p.  95)  when 
the  benefit  is  prospective  and  depends  upon 
the  construction  of  lateral  and  connecting 
sewers  not  yet  built,  the  benefits  derived 
from  existing  sewers  are  to  be  determined 
and  assessed  when  the  assessment  is  made 
upon  property  sewered  and  benefited  by 
such  existing  sewers,  but  such  assessments 
become  liens  only  after  connecting  sewers 
arc  built,  and  draw  interest  only  from  the 
date  of  the  confirmation  of  the  assessment 
for  the  connecting  sewer. — Vreeland  vs. 
Bayonne,  31  Vr.  168. 

By  virtue  of  the  provisions  of  the  ad  of 
1895,  concerning  the  making  and  collecting 
of  assessments  for  benefits  conferred  by  the 
construction  of  sewers  and  drains,  when  the 
benefit    lo    property    accruing    from     the 


construction  of  a  trunk  sewer  is  prospective 
only,  depending  upon  the  construction  of 
another  and  connecting  sewer  or  drain  not 
yet  built,  the  assessment  upon  such  prop- 
erty is  to  be  made  at  the  same  time  and  to- 
gether with  that  made  upon  property  pres- 
ently benefited  thereby,  but  the  hen  of 
such  assessment  does  not  come  into  exist- 
ence until  the  connecting  sewer  or  drain  is 
built. — Seaman  vs.  Camden,  37  Vr.  516. 

b.  Effect  of  Failure  to  Assess  all  Pro- 

perty Benefited. 

An  assessment  for  benefits  will  not  be 
disturbed  on  account  of  the  failure  of  the 
commissioners  to  assess  all  the  property 
benefited  by  the  improvement,  unless  it 
is  made  to  appear  that  such  failure  has 
operated  to  injure  the  party  complaining 
thereof  by  imposing  on  his  lands  an  assess- 
ment greater  than  they  would  otherwise 
have  been  called  upon  to  bear. — Humphreys 
vs.  Bayonne,  31  Vr.  406. 

c.  For    Second    Sewer    Replacing    Old 

One. 

Where  a  new  sewer  becomes  necessary 
to  furnish  a  proper  outlet  for  an  existing 
sewer,  land  assessed  for  the  old  sewer  may 
be  further  assessed  for  the  new  one;  and  if, 
in  levying  such  further  assessment,  the 
assessors  regard  both  sewers  as  a  unit,  esti- 
mate the  value  of  the  benefit  afforded  by 
this  unit,  make  due  allowance  for  what  had 
been  charged  for  the  old  sewer  in  excess  of 
the  benefit  derived  from  it,  and  levy  only 
the  residue,  no  injustice  will  be  done. — 
Bayonne  vs.  Morris,  32  Vr.  127. 

d.  Procedure  After  Setting  Aside. 

Where  property  owners  assessed  for  a 
public  improvement  in  a  city  have  paid  the 
assessment,  and  afterwards  it  has  been  set 
aside,  the  city  cannot  levy  upon  them  an- 
other assessment  for  the  same  improvement 
until  it  has  refunded  the  money  paid. — 
Bayonne  vs.  Morris,  32  Vr.  127. 

e.  Grounds  for. 

The  fair  cost  of  a  public  improvement  is 
not  necessarily  the  measure  of  benefit  to 
the  property  benefited  thereby.  If  the 
cost  exceeds  the  special  benefits  the  public 
must  bear  the  excess  as  a  general  benefit. 
— Frevert  vs.  Bayonne,  34  Vr.  202. 

A  uniform  assessment  arbitrarily  im- 
posed, by  the  lot,  on  all  property  affected 
in  the  same  way  by  a  public  improvement 
will  not  be  sustained  if  the  advantages  to 
the  lots  vary. — Ibid. 

An  assessment  on  lands  for  a  public  im- 
provement clearly  proved  to  exceed  the 
benefits  thereby  conferred  on  the  property 
will  be  set  aside  on  certiorari. — Ibid. 
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The  fact  that  in  an  assessment  for  a  street 
improvement  the  benefits  have  been  dis- 
tributed along  the  line  of  the  improvement, 
in  proportion  to  frontage,  does  not  necessa- 
rily make  the  assessment  void,  if  that 
method  properly  apportions  the  benefits. — 
Dooling  vs.  Ocean  City,  38  Vr.  215. 

The  fixing  of  a  special  amount  of  benefits 
for  each  lot  is  not  an  objectionable  method 
of  assessment  if  it  appears  that  the  amount 
so  fixed  was  determined  upon  the  basis  of 
the  peculiar  benefit  received  by  each  lot 
from  the  improvement. — Van  Wagoner  vs 
Paterson,  38  Vr.  455. 

The  act  entitled  "a  further  supplement 
to  an  act  entitled  'An  act  to  authorize  cities 
to  construct  sewers  and  drains  and  to  pro- 
vide for  the  payment  of  the  cost  thereof,' 
approved  March  8th,  1882,"  which  supple- 
ment was  approved  March  11th,  1893,  is 
not  unconstitutional  because  of  a  provision 
which  permits  a  city,  when  constructing  a 
sewer,  to  lay  the  necessary  pipe  for  house 
connections  from  the  sewer  to  the  curb  line 
of  each  abutting  lot  and  which  authorizes 
the  charging  of  the  whole  cost  thereof  upon 
the  abutting  premises. — Ibid. 

A  statute  conferring  upon  cities  the  right 
to  assess  the  whole  cost  of  the  connection 
with  the  sewer  in  a  street  in  front  of  an 
abutting  land  owner  is  not  an  exercise  of  the 
power  of  eminent  domain  or  the  taking  of 
private  property  for  public  use  without  just 
compensation,  but  is  within  the  power  of 
the  legislature  as  an  incident  of  the  police 
power  of  the  state. — Ibid. 

f.  Laches  as  Bar  to  Relief   from. 

Laches  is  not  an  absolute  bar  to  relief 
against  an  assessment  for  a  public  improve- 
ment if  there  is  legal  provision  for  a  re- 
assessment. The  delay  in  this  case,  under 
all  the  circumstances,  held  not  unreason- 
able.— Frevert  vs.  Bayonne,  34  Vr.  202. 

It  is  the  duty  of  parties  to  act  promptly 
if  they  wish  to  avail  themselves  of  irregu- 
larities in  public  improvements,  and  not 
to  wait  until  after  contracts  are  awarded 
and  the  money  expended. — Brewer  vs. 
Elizabeth,  37  Vr.  547. 

The  proceedings  touching  the  letting  of 
a  contract  and  the  other  requisites  prelim- 
inary to  constructing  a  sewer  in  the  street 
of  a  city  will  not  be  set  aside  on  certiorari, 
sued  out  by  an  abutting  land  owner  who 
has  had  legal  notice  of  such  proceedings, 
but  has  not  taken  any  steps  to  object  until 
the  contract  for  the  work  has  been  let  and 
the  work  thereunder  completed  f and  the 
assessment  for  benefits  made. — Van  Wag- 
oner vs.  Paterson,  38  Vr.  455. 

g.    Power  of  Supreme  Court  To  Fix. 

Whenever  a  sewer  has  been  constructed 
in  any  municipality  of  this  state  at  public 


expense,  and  the  assessment  levied  for  bene- 
fits thereby  conferred  has  been  removed  by 
certiorari  to  the  supreme  court,  the  act  of 
March  23d,  1881  (Gen.  Stat.,  p.  3404),  and 
the  act  of  February  19th,  1895  (Gen.  Stat., 
p.  2138),  authorizes  that  court  to  levy  upon 
the  property  of  the  prosecutors  an  assess- 
ment for  such  benefits  in  accordance  with 
the  directions  of  said  act  of  1895. — Brown 
vs.  Town  of  Union,  36  Vr.  601. 

Where   the   proof  shows  the  prosecutor 

to  have  been  familiar  with  all  the  proceed- 
ings for  a  municipal  improvement  from  it- 
inception,  it  will  not  be  set  aside  on  tech- 
nical objections. — Brewer  vs.  Elizabeth.  37 
Vr.  547. 

When  commissioners  of  adjustment,  un- 
der the  act  of  1898,  (Pamph.  L.,  p.  442;, 
have  made  an  assessment  for  a  public  im- 
provement, although  no  assessment  had 
theretofore  been  imposed  or  attempted  to 
be  imposed,  and  the  proceedings  are  re- 
moved by  certiorari,  it  is  the  duty  of  this 
court  to  ascertain  and  determine  for  what 
sum  the  property  was  legally  liable,  if  at  the 
time  of  adjudication  an  assessment  can 
lawfully  be  levied. — Zahn  vs.  Rutherford, 
43  Vr."446. 

h.  Power  of  Circuit  Court  Over. 

Assessments  for  benefits  for  sewer  or 
other  improvements  confirmed  by  the  cir- 
cuit court  after  notice,  cannot  be  attacked 
in  matters  of  procedure  in  any  collateral 
proceedings.  The  order  of  the  circuit  court 
will  in  such  cases  be  deemed  conclusive 
upon  all  matters  within  its  jurisdiction. — 
Poillon  vs.  Brunner.  Collector,  37  Vr.  116. 
A.  38  Id.  353. 

The  confirmation  by  the  circuit  court  of 
an  assessment  for  benefits  will  not  be  re- 
versed upon  a  question  of  fact  upon  the 
application  of  parties  having  notice  and  an 
opportunity  to  be  heard,  when  there  are 
facts  in  the  record  returned  to  sustain  the 
finding  of  the  court  that  the  assessment 
was  laid  according  to  the  peculiar  benefits 
received  from  the  improvement. — Van  Wag- 
oner vs.  Paterson,  38  Vr.  455. 

When  the  circuit  court  has  once  confirmed 
a  report  of  commissioners  of  adjustment 
under  the  act  of  1898,  it  cannot  subsequently 
modify  or  amend  the  order  of  confirmation. 
— Rutherford  vs.  Meginnis,  43  Vr.  444. 

i.   When   Payable. 

Sales  of  land  for  an  unpaid  sewer 
ment  or  any  unpaid  balance  thereof,  under 
section  9  of  the  supplement  to  an  act  for 
the  formation  of  borough  governments,  ap- 
proved March  27th,  1893.  cannot  be  made 
unless  there  is  failure  to  pay  the  same 
within  ninety  days  after  the  expiration  of 
the  ten  years  within  which  the  installments 
are  permitted  by  the  statute  to  be  paid. — 
Poillon  vs.  Brunner,  Collector.  37  Vr.  116. 
.4.    38  Id.  353. 
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Until  the  expiration  of  said  ninety  days 
after  the  ten  years,  said  assessment  remains 
a  lien  upon  the  land  upon  which  it  is  laid. 
—Ibid. 

j.  Power  of  Court  to  Correct  Errors. 

An  error  in  assessing  a  lot  in  the  name  of 
a  person  not  the  owner  will  be  corrected 
by  the  court,  under  the  power  conferred  by 
statute. — Brewer  vs.  Elizabeth,  37  Vr.  547. 

k.  Qualification  of  Commissioners. 

A  person  who  holds  title  to  land  by  an 
unrecorded  deed  is  a  freeholder. — Brewer  vs. 
Elizabeth,  37  Vr.  547. 

Where  the  statute  requires  that  the  com- 
missioners shall  be  "disinterested  freehold- 
ers," the  order  of  appointment  must  recite 
that  fact,  otherwise  the  proceedings  are 
defective. — Ibid. 

Assessments  for  public  improvements  set 
aside  for  defects  of  the  character  here 
brought  up,  but  which  appear  to  have  been 
laid  upon  legal  principles,  and  to  be  just 
and  fair,  will  be  reassessed  by  the  court, 
under  the  act  approved  March  23d,  1881. — 
Ibid. 

1.  Interest  on. 

An  assessment  levied  in  the  town  of  Union 
under  the  act  of  April  20th,  1886  (Gen. 
Stat.,  p.  3546),  bears  interest  at  the  rate 
of  eight  per  cent,  per  annum,  by  force  of  an 
ordinance  of  the  town  adopted  under  the 
act  of  February  19th,  1880,  (Gen.  Stat., 
p.  3403). — Camp  vs.  Neuscheler,  Collector, 
38  Vr.  21. 


m.  Illegal,  Cured  By  Legislation. 

If  a  city  has  legislative  authority  to  make 
a  public  improvement  which  is  beneficial  to 
private  property,  and  to  levy  an  assessment 
therefor  on  the  property  benefited,  and  the 
owners  of  property  benefited  have  per- 
mitted such  an  improvement  to  be  com- 
pleted in  pursuance  of  proceedings  not  in 
conformity  with  the  requirements  of  law, 
without  invoking  t)i«  aid  of  legal  process, 
an  assessment  may  be  levied,  notwithstand- 
ing the  illegality  of  the  proceedings,  by 
virtue  of  the  statute  approved  March  15th, 
1898,  (Pamph.  L..  p.  80).— Lord  vs.  Bay- 
onne,  36  Vr.  127.     A.  Id.  686. 


2.  Construction  Through  Tidal  Creek. 

Proceedings  to  construct  sewers  under 
the  provisions  of  the  act  "Act  to  authorize 
cities  to  construct  sewers  and  drains  and  to 
provide  for  the  cost  thereof,"  approved 
March  Sth,  1882,  and  its  supplements,  con- 
sidered.— Herbert  &  Cook  vs.  Bayonne,  35 
Vr.  548. 


3.  Compulsory  Connection  With  Sewer. 

A  requirement  for  a  sewer  connection 
with  a  dwelling  on  premises  abutting  on  a 
sewer  in  a  city  is  within  the  power  of  the 
local  authorities  under  the  laws  of  this  state 
governing  sanitation  and  the  public  health, 
and  this  requirement  may  be  anticipated 
for  municipal  convenience  and  as  a  neces- 
sary police  regulation  at  the  .time  the  sewer 
is  constructed. — Van  Wagoner  vs.  Paterson, 
38  Vr.  455. 


V.  MUNICIPAL  BOARD  AND 
OFFICERS. 

1.  Right  To  Sue  for  Services  Rendered. 

a.  When  Interested  in  Contract. 

An  ordinance,  prohibiting  a  municip;il 
officer  from  being  interested  in  any  city 
contract  or  from  receiving  any  compensa- 
tion except  his  salary  for  services  rendered 
to  the  city,  will  not  prevent  such  officer  from 
maintaining  an  action  against  the  city  to 
recover  for  services  rendered  altogether  out- 
side the  line  of  his  official  employment, 
when  such  services  were  rendered  in  pur- 
suance of  a  contract  made  between  such 
officer  and  the  city  itself,  and  for  a  com- 
pensation fixed  therein. — Klemm  vs.  New- 
ark, 32  Vr.  112. 

b.  On  Contract  Beyond  Term  of 

Appointing  Power. 

Under  a  municipal  charter,  certain  water 
commisssioners  are  required  to  elect  annu- 
ally one  of  their  number  to  be  president  of 
the  board,  who  may,  under  their  direction, 
have  the  general  superintendence  of  the 
water  works  and  the  business  of  the  board, 
and  are  empowered  to  elect  a  treasurer. 
They  are  also  authorized  to  appoint  and 
employ  all  proper  assistants,  officers,  agents 
and  clerks.  These  commissioners,  by  reso- 
lution and  written  contract,  assumed  to 
appoint  and  employ  C  H.  C.  for  five  years, 
at  a  stated  compensation,  to  perform,  under 
their  direction,  the  duties  of  general  super- 
intendent of  the  water  works  and  if  de- 
sired, the  duties  of  treasurer  of  the  board, 
without  further  compensation.  After  some 
fifteen  months  he  was  discharged  and  an- 
other person  was  appointed  in  his  stead. 
He  sued  for  compensation  under  the  con- 
tract. HELD,  that  the  duties  of  this  em- 
ployment were  incidental  to  public  offices 
created  by  law  and  could  not  be  made  the 
subject  of  a  contract  extending  beyond  the 
term  of  a  president  or  treasurer  incumbent. 
Such  contract  was  ultra  vires. — Water  Com- 
missioners vs.  Cramer,  32  Vr.  2  TO. 

2.  De  Facto. 

a.  When  Statute  Unconstitutional. 

A  municipal  government  which  is  or- 
ganized  under   an   act   of   the  legislature, 
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which  is  subsequently  adjudged  to  be  un- 
constitutional, is  a  government  do  facto, 
and  its  officers  arc  officers  de  facto  and  its 
authority  must  prevail  and  be  respected 
until  the  attorney-general  interposes  by  quo 
warranto  and  .secures  the  actual  ouster  and 
removal  of  the  incumbents  in  office. — At- 
torney-Genera]  vs.  Town  of  Dover.  33  Vr. 
138. 

b.  Power  of  Legislature  Over. 

It  is  competent  for  the  legislature 

provision  to  constrain  a  municipal  corpora- 
tion to  take  proceedings  for  the  payment  of 
del. Is  contracted  during  its  previous  illegal 
. — Cooper  vs.  Springe],  36  Vr.  594. 

c.  Voting  Power  of  Officer. 

An   officer  holding  de   facto  and  not  de 

jure,  cannot  by  tds  »»  n  \  ote  upon  the  ques- 
tion of  his  title  to  office  confer  upon  him- 
self a  de  jure  title. — Winters  vs.  YVanuolts. 
41  Vr.  615. 

3.  Delegation  of  Powers. 

a.    For  Administrative  Purposes. 

The  rule  which  forbids  the  delegation  of 
powers  granted  to  a  municipal  corporation 
does  not  apply  to  the  delegation  by  such 
corporation  of  ministerial  or  administra- 
tive functions  to  subordinate  officials.  The 
distinction  is  between  cases  in  which  a  dis- 
cretion must  l>e  exercised  by  the  governing 
bodj',  and  the  performance  of  merely  min- 
isterial duties  by  its  agents.  In  the  "former 
case  the  duty  committed  to  the  local  gov- 
ernment cannot  be  delegated;  in  the  latter 
case  it  may  act  through  its  authorized 
officials  or  agents. — Harcourt  vs.  Asbury 
Park,  33  Vr.  158. 

b.  When  Fixed  by  Statute. 

Where  a  statute  gives  a  municipal  council 
power  to  impose  license  fees  for  revenue,  the 
council  itself  must  fix  the  fees.  It  cannot 
delegate  the  power  to  fix  them  to  the  mayor 
or,  in  his  absence,  to  the  city  recorder. — 
Thurlow  Medical  Co.  vs.  Salem,  38  Vr.  111. 

4.  Recovery  of  Excessive  Fees 
Paid  To. 

Money  paid  for  a  municipal  corporation 
to  one  of  its  officers  in  excess  of  his  lawful 
fees  may  be  recovered  by  the  crporation  in 
an  action  against  the  officer  for  money  had 
and  received  to  its  use,  although  the  pay- 
ments were  made  on  the  order  of  its  gov- 
erning body  with  full  knowledge  of  the  facts 
and  without  fraud.  The  defence  of  volun- 
tary payment  is  not  available  in  such  a 
case. — Camden  vs.  Varncy,  34  Vr.  325. 

5.  Approval  of  Mayor  To  Validate. 

Under  the  provisions  of  section  19  of  "An 
act  for  the  government  of  the  cities  of  the 


state,"  approved  April  6th,  1889  (Pamph. 
L.,  p.  187;.  the  approval  of  the  mayor  is  not 
required   to    validate   an    appointmenl    to 
office  by  a   board. — Erwin   VS.   Jet 
31  Vr.  141. 

Bills  against    the  city   inu-t    lie   pri 
to  the  mayor,  for  his  approval,  under  the 
act    of  1904,   (Pamph.  L;,  p.  259).— Fox  vs 
(lark.  43  Vr.   10(1. 

6.  Status  of  Town  Treasurer. 

lie  treasurer  of  the  town  under  this 
statute  is  not  an  official   representing  the 

town  in  such  matters.  Hi-  duties  extend 
no  farther  than  to  receive,  safely  keep  and 
disburse  the  money-  of  tin-  town  under  the 
direction  of  the  town  council,  upon  a  war- 
rant of  the  council  drawn  upon  him,  signed 
by  the  chairman  and  attested  by  the  town 
clerk,  which  warrant  can  be  drawn  up>  n 
him  only  in  pursuance  of  an  order  or  resolu- 
tion of  the  council  passed  at  a  Stated  meet- 
ing, and  notice  to  him  alone,  or  to  a  like 
official,  of  the  assignment,  would  not  be 
notice  to,  nor  would  it  bind  the  corporation, 
nor  is  he  an  officer  whose  official  duty  re- 
quires him  to  communicate  such  notice  or 
the  knowledge  thereof  to  the  council. 
Quaere.  Can  there  be  a  recovery  at  law 
upon  a  partial  assignment  of  such  a  debt 
due  to  the  assignee  in  any  event,  even 
though  it  be  the  Whole  or  a  part  of  a  bal- 
ance due  upon  a  final  payment?  Is  it  not 
entirely  a  subject  matter  over  which  equity 
has  exclusive  jurisdiction? — Miller  vs.  Stock- 
ton, 35  Vr.  614. 

7.  Right  to  Remove  Poles  from 
Highways. 

The  ordinance  directs  poles  placed  in  the 
highway  without  the  consent  of  the  public 
authorities  to  be  removed;  therefore,  the 
attempt  of  the  town  committee  to  remove 
the  poles  of  the  prosecutor  without  notice 
and  without  giving  it  an  opportunity  to  be 
heard  in  defence  of  its  right  to  maintain  the 
poles  was  also  illegal. — Delaware  and  At- 
lantic Telegraph  and  Telephone  Co.  vs.  Pen- 
sauken,  38  Vr.  91.     See  Id.  531. 

8.  Nature  of  Discretionary  Judgmenl 

» 
The  court  will  not  interfere  with  the  actu  'i  i 
of  a  municipal  corporation  in  a  matter  which 
is  committed  to  its  discretion,  so  long  as  it 
acts  honestly  and  within  the  limits  of  its 
power. — Suburban  Land  Co.  vs.  Vailsburg. 
38  Vr.  461.     See  39  Id.  311. 

Where  a  municipal  body  has  by  law  dis- 
cretion in  awarding  contracts,  such  con- 
tracts will  not  be  set  aside  unless  it  appears 
that  there  is  fraud  or  a  palpable  abuse  of 
that  discretion. — Coward  vs.  Bavonne,  38 
Vr.  470. 

When  municipal  corporations  are  acting 
within  the  power  and  discretion  vested  in 
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them  by  the  legislature  the  courts  cannot 
interfere  unless  fraud  is  shown  or  the  power 
or  discretion  is  being  manifestly  abused  to 
the  injury  or  oppression  of  the  citizens. — 
Kraft  vs.  Board  of  Education,  38  Vr.  512. 

A  determination  by  city  council  in  a  spe- 
cific case,  based  upon  the  finding  of  that 
body  in  a  matter  in  which  a  discretionary 
judgment  was  reposed  in  it,  is  so  far  judicial 
in  character  as  to  be  voidable  if  any  one 
of  the  quasi  judges  who  participated  was 
at  the  time  disqualified  by  private  interests 
at  variance  with  the  impartial  performance 
of  his  public  duty. — Drake  vs.  Elizabeth, 
40  Vr.  190. 

Where  the  charter  of  a  city  confers  upon 
its  municipal  board  power  to  fix  rates  for 
water  distributed  by  such  municipality,  the 
judgment  of  the  municipal  board  in  fixing 
such  rate,  if  it  is  fair  and  reasonable,  cannot 
lie  attacked  on  certiorari. — American  Sugar 
Refining  Co.  vs.  Jersey  City,  21  N.  J.  L.  J. 
56. 

A  municipal  corporation  "may  in  the  ex- 
ercise of  the  discretion  vested  in  it,  deter- 
mine to  pave  a  public  highway  with  a  special 
or  patented  material,  and  to  ask  for  bids 
upon  such  material  alone,  when  the  price 
at  which  any  one  may  obtain  the  patented 
material  is  definitely  fixed  and  known  to 
be  obtainable  by  all  at  such  price,  before 
the  bids  are  asked  for. — live  vs.  Atlantic 
City,  29  N.  J.  L.  J.  368.    ' 

9.  Distinction  Between  Officer 

and  Employe. 

A  janitor  of  a  city  police  station  is  a  mu- 
nicipal employe,  and  not  the  holder  of  a 
public  office. — Dolan  vs.  Orange,  41  Vr.  106. 

10.  Right  To  Remove  Employe. 

Ministerial  agents  or  officers  of  a  munici- 
pal corporation  employed  durante  bene 
placito  are  removable  at  the  will  of  the 
municipality,  and  the  duties,  terms  and 
compensation  of  such  employment  may, 
with  the  consent  of  such  officer,  be  lawfully 
changed  or  altered  by  the  municipality  at 
any  time,  so  long  as  such  municipal  action 
is  taken  in  good  faith  and  in  the  exercise 
of  reasonable  discretion  and  judgment. — 
Carling  vs.  Jersey  City,  42  Vr.  1.34. 


VI.  GRADING,  IMPROVING  AND 
OPENING  STREETS. 

1.  Limitations  on  Assessments. 

When  a  special  assessment  is  levied  for 
the  pavement  laid  under  a  contract  guar- 
anteeing its  durability,  property  owners 
may  show  that  the  price  nominally  charged 
for  paving  was  really  charged  in"  part   for 


the  guaranty  and  the  repaving,  and  thus 
may  keep  the  assessment  within  the  fair 
value  of  the  paving  itself,  beyond  which 
they  are  not  chargeable. — Wilson  vs.  Tren- 
ton, 32  Vr.  599. 

Gen.  Stat.,  p.  179,  providing  for  the  open- 
ing of  streets  in  boroughs,  provides  that 
the  excess  of  the  expense  above  special  bene- 
fits shall  be  paid  out  of  the  general  road 
tax,  which  is  assessable  against  the  taxable 
property  of  the  borough.  HELD,  that 
where  such  excess  was  assessed  against  the 
taxable  property,  taxpayers  were  not  in- 
juriously affected  in  their  property  rights 
so  as  to  entitle  them  to  certiorari  to  set 
aside  the  assessment. — Coward  vs.  North 
Plainfield,  34  Vr.  61. 

The  method  of  ascertaining  the  area  of 
benefit  of  a  local  improvement  which  re- 
sults in  arbitrarily  dividing  some  lots  used 
or  held  as  one  plot  of  ground,  so  as  to  assess 
only  the  portion  lying  within  the  area,  is 
illegal. — Ibid. 

Though  a  special  assessment  is  erroneous, 
in  that  only  portions  of  some  lots,  used  as  one 
plot  of  ground,  are  assessed,  the  assessment 
can  only  be  set  aside  as  to  such  lots  and  not 
to  others,  if  the  error  did  not  result  in  im- 
posing an  improper  assessment  on  the  lat- 
ter.— -Ibid. 

In  the  case  mentioned,  the  payment  of 
the  awards  was  by  statute  made  a  condi- 
tion precedent  to  the  acquisition  by  the 
city  of  the  right  to  open  the  street.  HELD, 
that,  as  by  the  reversal  of  the  award,  the 
right  to  make  the  improvement  was  wholly 
defeated,  a  statutory  provision  requiring 
thai  a  certiorari  to  review  the  assessment 
should  not  be  allowed  after  six  months  from 
the  date  of  confirmation,  was  inapplicable. 
—Meredith  vs.  Perth  Amboy,  34  Vr.  520. 

Proceedings  for  opening  a  street  over  the 
prosecutor's  lands  being  set  aside,  an  ordi- 
nance requiring  them  to  grade  the  street 
in  front  of  their  abutting  lands  must  also 
be  set  aside. — Meredith  vs.  Perth  Amboy, 
Ml  Vr.  523. 

A  contemplated  street  opening  having 
been  in  part  defeated  by  the  successful 
prosecution  of  a  certiorari  by  a  party  whose 
land  was  to  In'  taken  in  the  opening.  HELD, 
that  an  assessment  for  benefits  made  against 
another  land  owner  upon  the  basis  that  the 
opening  would  be  fully  carried  out,  should 
l.e    -,  I    aside. — Butler   vs.    Kevport,    35   Vr. 

181. 

In  order  to  sustain  an  assessment  for 
benefits  arising  out  of  a  street  improvement, 
it  musl  affirmatively  appear  thai  the  a  i 
ment  is  not  in  excess  of  the  benefits  con- 
ferred upon  the  land. — Rosell  vs.  Neptune 
City,  39  Vr.  509. 

The  conclusion  reached  by  the  supreme 
court   in  its  opinion  in  this  case,   reported 


MUNICIPAL  CORPORATIONS,    VI 


Grading,  Improving  and  Opening  Streets. 


in  Dean  vs.  Paterson,  38  Vr.  199,  is  approved 
by  this  court. — Dean  is.  Paterson,  39  Vr. 
664. 

2.  Statutory  Requirements  of  Petition. 

Proceedings  to  improve  si  nets  in  towns 
by  grading  the  same,  under  the  sixty-fourth 
section  of  the  act  of  the  legislature  of  this 
state,  entitled  "An  act  providing  for  the 
formation,  establishment  and  government 
of  towns,"  approved  March  7th,  1895 
(Pamph.  L.,  p.  218),  can  only  be  taken  upon 
the  presentation  to  the  council  of  such  town 
of  a  petition  for  such  improvement,  signed 
by  the  owners  of  one-sixth  of  the  lands 
fronting  on  such  street  or  part  thereof  to 
be  so  improved,  and  the  council  has  no 
power  to  make  such  petition  a  basis  for  a 
contract,  for  any  other  improvement,  than 
that  requested  by  the  petition,  in  such  a 
manner  that  the  cost  and  expense  of  cuch 
other  improvement  or  any  portion  thereof 
can  be  assessed  upon  the  lands  specially 
benefited  thereby. — App  vs.  Stockton,  32 
Vr.  520. 

The  presentation  of  the  petition  is  a  jur- 
isdictional fact,  without  which  the  council 
are  absolutely  without  any  warrant  or  power 
to  make  any  improvement  of  the  character 
mentioned  in  the  sixty-fourth  section  of 
said  act,  and  no  such  improvement  can  be 
initiated  without  a  petition  applying  for 
such  improvement. — Ibid. 

The  proceedings  to  construct  the  sewer 
having  been  commenced  under  the  act  of 
1886,  the  contract  between  the  town  and 
the  owners  of  land  adjoining  the  town, 
made  under  the  act,  was  not  impaired  or 
violated  by  making  the  assessment  under 
the  act  of  February  19th,  1895,  (Gen.  Stat.. 
p.213S).  That  act  required  merely  an  as- 
certainment of  the  amount  of  prospective 
benefits  to  be  paid  in  future  where  connec- 
tions were  constructed,  and  was  a  change 
in  procedure  only,  in  nowise  affecting  the 
substantial  rights  of  the  parties. — Brown 
vs.  Town  of  Union,  33  Vr.  142.  See  36  Id. 
601. 

Neither  the  act  of  1S86  nor  the  contract 
between  the  land  owners  of  lands  outside  of 
the  town  limits  exempted  them  from  lia- 
bility to  assessments  for  benefits  conferred 
upon  their  lands  within  the  town  by  so 
much  of  the  sewer  as  is  within  the  town. — 
Ibid. 

Prosecutor  cannot  now  object  that  his 
petition  for  the  improvement  was  informal 
or  lacking  in  particularity  or  that  the  notice 
was  not  that  provided  by  the  statute,  in 
view  of  the  fact  that  he  got  notice,  appeared 
in  person  and  made  his  objections  and  had 
them  argued  by  counsel. — Rowe  vs.  East 
Orange,  40  Vr.  600. 

3.  Effect   on   Land  Owner,  of   Illegal 
Action. 


That  where  no  such  power  exists  to  make  A  ratification  by  such  assent  and  signa- 

sueh     an    improvement,    the    inaction    or      ture,  by  the  corporation,  would  estop  the 


silence  of  the  land  owner  whose  lands  are 
supposed  to  be  benefited  thereby  creati  - 
no  estoppel  against  him  to  deny  the  liability 
of  his  lands  for  an  assessment  for  such  he;.,  - 
fits,  and  he  is  not  to  be  considered  in  laches 
by  reason  of  such  inaction  or  silence. — App 
vs.  Stockton,  32  Vr.  520. 

The  charter  requires  that  objections  filed 
pursuant  to  the  statute  shall  be  considered 
by  the  board  of  aldermen;  consideration  by 
a  committee  is  not  enough. — Lambert  vs. 
Paterson,  43  Vr.  437. 

4.  Effect  of  Remedial  Statutes. 

Where  an  assessment  is  absolutely  void 
because  of  the  want  of  authority  by  munici- 
pal authorities  to  make  the  improvement 
out  of  which  the  assessment  arose,  the 
statute  entitled  "  A  general  act  respecting 
taxes,  assessments  and  water  rents,  "approv- 
ed March  23d,  1881  (Pamph.  L.,  p.  194),  can 
have  no  remedial  or  curative  effect  what- 
ever. That  act  only  provides  against  the 
setting  aside  of  assessments  because  of  irreg- 
ularity, or  defect  in  form,  or  illegality  in  the 
making  and  levying  of  the  same. — App  vs. 
Stockton,  32  Vr.  520. 

5.  For  Elevating  Railroad. 

The  act  of  1874  (Pamph.  L.,  p.  45;  Gen. 
Stat.,  p.  2689),  which  authorizes  cities  to 
enter  into  contracts  with  railroad  companies 
to  change  the  location  of  or  elevate  their 
railroads  within  the  city  as  might  be  nec- 
essary, and  authorizes  cities  to  vacate,  after 
the  lines  and  change  the  grade  of  any  streets 
or  highways  therein,  and  to  do  all  such  acts 
as  may  be  necessary  and  proper  to  effectu- 
ally carry  out  such  contracts  does  not  super- 
sede the  provisions  of  the  city  charter  which 
provide  for  the  manner  in  which  the  city 
authorities  should  legislate  with  respect  to 
the  change  of  grade. — Clark  vs.  Elizabeth, 
32  Vr.  565. 

6.  Presumption  as  to  Regularity  of 
Petition. 

Where  the  name  and  title  of  a  corporation 
owning  lands  fronting  upon  a  public  street, 
to  be  laid  out  or  improved,  under  a  statute 
which  requires  the  owners  of  a  certain  pro- 
portion of  lineal  feet  to  assent  to  such  im- 
provement by  petition,  to  which  the  signa- 
ture of  the  owners  of  such  proportion  of 
lineal  feet  must  be  annexed,  is  signed  to 
such  petition,  the  assent  of  such  corpora- 
tion to  such  petition,  and  the  authority  for 
such  signature  will  be  presumed,  and  if  any 
third  party  assails  the  same,  as  prosecutor 
in  certiorari,  to  review7  the  proceedings,  the 
burden  will  be  upon  him  to  establish  the 
fact  that  such  corporation  did  not  assent, 
and  that  the  fact  of  the  signing  such  peti- 
tion was  unauthorized  by  such  corporation. 
—Day  vs.  Fairview,  33  Vr.  621. 
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corporation  from  objection  and  review,  on 
the  ground  of  the  want  of  original  authority, 
and  when  the  corporation  is  so  estopped, 
no  third  party  can  have  the  right  to  urge 
the  objection  of  the  want  of  such  authority 
in  the  original  assent  and  signature.  The 
ratification  relates  back  to  the  time  of  the 
original  assent  and  signature  to  such  peti- 
tion and  renders  them  as  effectual  as  if  the 
authority  in  the  first  instance  had  been  ex- 
pressly conferred. — Ibid. 

7.  Qualifications  of  Commissioners. 

Under  Gen.  Stat.,  p.  179,  providing  that 
the  commissioners  appointed  to  lay  out  and 
open  a  street  in  a  borough  shall  be  resident 
freeholders  thereof,  the  fact  that  when  ap- 
pointed a  commissioner  owned  a  lot  located 
about  one  hundred  feet  beyond  the  area 
of  benefit  as  fixed  by  the  commissioners  does 
not  disqualify  him  as  not  being  disinterested 
so  as  to  render  the  assessment  for  the  im- 
provement invalid.  —  Coward  vs.  North 
Plainfield,  34  Vr.  61. 

An  assessment  for  opening  a  street  will 
be  set  aside  if  one  of  the  commissioners  is 
a  property  owner  and  taxpayer  within  the 
limits  of  the  village  over  which  the  board 
of  commissioners  had  authority,  he  being 
disqualified  by  the  act  of  March  12th,  1S78, 
(Pamph.  L.,  p.  70,  sec.  2). — State  vs.  Ber- 
gen Circuit  Court,  35  Vr.  536. 

That  one  of  the  commissioners  was  a 
brother-in-law  of  a  person  whose  property 
was  not  assessed,  and  that  another  commis- 
sioner had  as  a  real  estate  agent  had  trans- 
actions with  or  for  an  interested  railroad 
company,  did  not  disqualify  either  of  them 
upon  the  ground  of  interest. — Rowe  vs.  East 
Orange,  40  Vr.  600. 

8.  Finality  of  Commissioners'  Findings. 

The  judgment  of  the  commissioners  as 
to  the  amount  of  benefits  received  by  prop- 
erty owners  from  a  local  improvement  is 
conclusive  unless  clearly  shown  to  be  erro- 
neous.—Coward  vs.  North  Plainfield,  34  Vr. 
61. 

9.  When  Report  of  Commissioners 

Lost. 

Awards  for  land  to  be  taken  in  the  open- 
ing of  a  street  and  assessments  for  benefits 
to  arise  from  the  opening  were  made  bv 
commissioners  at  the  same  time  and  em- 
bodied in  a  single  report  to  the  city  council, 
which  the  council  confirmed.  On  certiorari 
it  appeared  that  the  report  was  lost  and  its 
contents  were  not  shown.  HELD,  that  the 
proceedings  should  be  set  aside.— Meredith 
vs.  Perth  Amboy,  34  Vr.  520. 

10.  Damages  to  Land  Owners. 

The  act  of  1889  (Pamph.  L.,  p.  378),  pro- 
vides  thai    in   making   changes   of   streel 


grades,  it  shall  be  lawful  for  the  municipal 
authorities  to  make  proper  awards  for  dam- 
ages to  the  owner  or  owners  of  any  house  or 
building  erected  upon  any  street  the  loca- 
tion whereof  is  changed,  and  that  the  dam- 
ages to  be  paid  to  such  owner  shall  be  as- 
sessed upon  and  paid  by  the  lands  and  real 
estate  benefited  thereby  in  proportion  to 
the  benefits  received.     HELD, — 

1.  That  this  act,  by  force  of  its  enacting 
words  and  repealer  of  inconsistent  acts,  was 
made  applicable  to  the  city  of  Elizabeth. 

2.  That  the  power  granted  to  the  city 
authorities  to  assess  damages  and  benefits 
as  a  means  of  compensating  owners  of  lands 
for  injuries  arising  from  changes  in  the 
grade  of  streets,  created  a  duty  on  the  part 
of  the  city  authorities  in  respect  thereof, 
the  power  having  been  granted  for  the  bene- 
fit of  persons  injured  by  such  public  im- 
provements.— Clark  vs.  Elizabeth,  32  Vr. 
565. 

The  act  of  May  7th,  1889  (Pamph.  L.,  p. 
378),  relating  to  the  change  of  grade  of 
streets  in  the  cities  of  this  state,  requires 
that  when  the  owners  of  houses  or  other 
buildings  standing  upon  a  street  are  inju- 
riously affected  by  a  change  in  the  grade 
thereof,  the  municipal  authorities  shall,  at 
one  and  the  same  time,  award  damages  for  all 
such  injuries,  and  assess  such  damages  upon 
the  lands  and  real  estate  benefited  by  the 
improvement,  in  proportion  to  the  benefits 
received. — Rogge  vs.  Elizabeth,  35  Vr.  491. 

When  a  city  is  about  to  change  the  grade 
of  a  street  on  which  a  building  stands,  the 
fact  that  the  owner  of  the  building  secures 
such  a  modification  of  the  proposed  change 
as  will  result  in  less  injury  to  him  does  not 
bar  his  right  to  damages  for  the  change 
actually  made. — Klaus  vs.  Jersey  City,  40 
Vr.  127. 

Under  the  supplement  of  1869  to  the 
charter  of  the  city  of  Newark  (Pamph.  L., 
1869,  p.  672-3)  and  the  "Act  relating  to  the 
change  of  grade  of  streets  in  cities  of  this 
state"  (Pamph.  L.,  1869,  p.  378),  the  dam- 
ages to  be  awarded  may  include  not  only 
structural  damage  to  buildings,  but  also  the 
loss  of  rental  value  during  the  time  such 
buildings  are  necessarily  rendered  unten- 
antable pending  the  work  of  changing  the 
grade  of  the  street  and  the  adjustment  of 
the  buildings  to  the  new  grade. — Newark 
vb.  \\  eeks  &  Knecht,  42  Vr.  448. 


II. 


Laches  in  Objecting  to  Im- 
provement. 


Where  a  prosecutor  has  delayed  applica- 
tion for  certiorari  to  review  a  municipal  or- 
dinance and  contract  until  after  the  con- 
tract has  been  performed,  he  will  not  be 
heard  to  make  any  objection  that  will  bar 
or  hinder  the  imposing  upon  his  property 
of  a  constitutional  assessment,  to  be  made 
under  legal  authority,  for  benefits  received. 
— Borton  vs.  Camden,  36  Vr.  511. 
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The  land  owner  who  has  stood  by  without 
objecting  until  a  street  improvemenl  in 
front  of  his  land  has  been  completed  al  the 
public  expense,  will  not  !»■  heard  upon  cer- 
tiorari, afterwards  brought  to  review  an 
assessment  for  benefits,  i<>  question  the 
validity  of  the  ordinance  and  contract  un- 
der which  the  improvement  was  made  — 

Rosell  vs.  Neptune  City,  39  Vr.  509. 

Where  the  sidelines  and  grades  "1  a  streel 
were  fixed  and  established  by  an  ordinance 
passed  in  1896,  and  the  properties  of  sev- 
eral owners  on  said  street  were  made  to 
conform  to  the  grade  so  fixed,  and  inter- 
secting streets  have  also  been  improved  and 
a  sewer  system  constructed  with  refi  rence  1 
said  line's  and  grades.  HELD,  thai  after 
more  than  live  years  alter  the  ordinance 
became  effective,  prosecutors  were  barred 
by  laches  from  maintaining  a  certiorari  to 
set  aside  said  ordinance.— Hopewell  vs. 
Flemington,  40  Vr.  597. 

12.  Notice  to  Land  Owners. 

It  must  appear  affirmatively  that  the 
statutory  notice  of  hearing  was  given  to  the 
land  owner  assessed  for  benefits  in  the  open- 
ing of  a  street,  and  also  that  the  assessment 
made  against  him  is  not  in  excess  of  the 
benefits  conferred  upon  his  lands. — Poillon 
VS.  Rutherford,  36  Vr.  538. 

Notice  of  hearing  was  given  to  land  owners 
of  assessments  upon  their  lands  for  opening 
and  widening  Baldwin  avenue,  and  on  the 
day  appointed  for  hearing  the  assessments 
were  referred  back  to  the  commissioners 
without  any  hearing.— Beach  vs.  Jersey 
City,  42  Vr.  S7. 

A  year  and  a  half  after  this  the  resolution 
referring  back  was  rescinded  and  the  origi- 
nal assessment  confirmed  without  notice  to 
the  prosecutors.  HELD,  that  the  proceed- 
ing was  illegal  and  that  the  assessment 
must  be  set  aside  and  the  commissioners 
directed  to  make  a  new  assessment  accord- 
ing to  law. — Ibid. 

Changing  the  lines  of  a  street  by  vacating 
a  portion,  and  thus  narrowing  the  street,  is 
an  alteration,  and  notice  of  intention  to 
vacate  is  required  by  section  98  of  the 
charter  of  Paterson,  (Pamph.  L.,  1S7E  p. 
S48), — Lambert  vs.  Paterson,  43  Vr.  437. 

13.  Limit  on  Right  to  Grade. 

The  right  to  "repave"  is  not  embraced 
within  the  authoritv  in  a  city  charter  to 
.  "repair"  streets. — Hurley  vs.  Trenton,  37 
Vr.  538.     A.  38  Id.  350. 

The  act  of  May  13th,  1S84  (Pamph.  L., 
p.  341),  authorizing  cities  to  repave  streets, 
expressly  limits  such  improvements  to  such 
as  shalfbe  made  "at  the  general  expense." 
To  authorize  a  municipality  to  do  work 
under  that  statute  it  must  appear  that  an 
appropriation  existed,  raised  or  authorized 


1,,  be  rai  ed,  for  the  impro1  i 

within  the  power  conferred  by  the  act.— 

Ibid. 

14.  Liability  of  Railway  and 
Railroad  for  Assessment. 

The  railroad  company  by  its  charter  was 
authorized  to  construct  itfi  railroad  through 
Bergen  hill  by  mean-  of  a  tunnel  or  - 
cut.    The   tunnel    was   constructed   many 

years  ago,   and   no   work   has   been   done  Or 
plans  projected  for  changing  the  tunnel  i 
an  open  cut.     The  arch  of  the  tunnel  is  m 
,,,,,,.  places  ninety  feet  below  the  sun 

Of  the  ground,  and  the  lands  are  not  | 
a1  all  in  connection  with  the  tunnel  for  any 
purp<.se.  except  for  a  ventilating  shaft,  and 
:,  shanty  occupied  by  an  employe  of  the 
i  utors.  An  assessment  for  benefits 
for  a  street  opening  was  made  by  the  city 
on  the  land.-;  on  the  surface  above  the  tun- 
nel. Inasmuch  as  these  lands  were  not 
tial  to  the  exercise  of  the  corporate 
franchises  of  the  prosecutors  as  the  railroad 
constructed  and  operated,  nor  within 
projected  plans  for  a  change  in  the  tunnel 
which  the  prosecutors  are  at  this  time  en- 
gaged in  executing,  and  the  evidence  tend- 
[ng  to  show  that  it  was  practicable  to  erect 
houses  on  the  property  in  question.  HELD, 
that  the  assessment  for  the  benefits  was 
properly  made.— Morris  and  Essex  Rail- 
road Co.  vs.  Jersey  City,  35  Vr.  148.  A.  36 
Id.  683. 

A  street  railway,  exercising  its  franchise 
within  a  city  street,  although  having  a 
property  in  its  ties,  rails,  and  other  neces- 
sary equipment,  is  not  liable  to  be  assessed 
for  benefits  of  a  street  improvement  made 
bv  the  city,  under  the  act  of  June  13th. 
1898  (Pamph.  L.,  p.  466),  which  directs 
the  assessment  to  be  made  in  proportion 
to  the  benefits  acquired  by  lands  and  real 
estate  bordering  on  such  street.— Dean  vs. 
Paterson,  38  Vr.  199.     See  39  Id.  664. 

Under  the  provisions  of  an  ordinance  re- 
quiring a  street  railway  to  keep  and  main- 
tain the  portion  of  a  street  inside  its  rails 
and  for  two  feet  outside  of  them  in  good  and 
sufficient  repair,  the  company  is  not  bound 
to  repave  within  those  limits  with  a  new 
and  different  material  selected  by  the  city, 
nor  is  it  liable  to  the  expense  of  such  repav- 
ing  when  laid  down  by  the  city.— Ibid. 

Where  a  city  street  has  been  paved  and 
improved  under  chapter  217  of  the  laws 
of  1895  (Pamph.  L.,  p.  407;  Gen.  Stat.,  p. 
487)  authorizing  the  board  or  body  having 
control  of  the  streets  and  highways  of  any 
city  of  the  first  class  of  this  state  to  pave 
or  otherwise  improve  any  street,  avenue  or 
public  highway  in  such  city  and  to  cause 
=o  much  thereof  as  shall  equal  the  amount 
of  benefits  to  be  ■assessed  by  its  proper 
officers  upon  the  property  specially  bene- 
fited thereby,  it  was  HELD,  on  review, 
that  an  assessment  of  such  benefits  made 
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upon  a  street  railway  constructed  and 
operated  along  the  street  in  question  under 
the  authority  of  a  municipal  ordinance,  was 
unauthorized  and  should  be  set  aside. — 
North  Jersey  Street  Railway  Co.  vs.  Jersey 
City,  30  Vr.  140. 

The  decision  is  based  upon  the  ground 
that  the  right  of  the  railway  company  to 
locate  its  tracks  in  the  street  and  operate  its 
railway  therein  was  not  a  lot  or  parcel  of 
land  within  the  meaning  of  the  statute 
which,  inter  alia,  directs  the  commissioners, 
in  making  their  assessment,  to  make  there- 
with a  report  and  map  showing  the  benefit 
to  each  lot  or  parcel  of  land  specially  bene- 
fited by  the  improvement. — Ibid. 

An  ordinance  of  the  city  requiring  the 
railway  company  to  pave  the  space  within 
its  tracks  and  two  feet  outside  the  same, 
gives  no  authority  in  support  of  such  an 
assessment  made  against  the  company 
under  the  statute  named. — Ibid. 

When  the  land  of  a  railroad  company 
used  for  railroad  purposes  is  benefited  for 
those  purposes  by  a  municipal  improve- 
ment, it  may  be  assessed  to  the  extent  of 
such  benefit,  in  the  absence  of  a  legislative 
exemption. — Erie  Railroad  Co.  vs.  Paterson, 
43  Vr.  83. 

15.  Who  May  Sign  Petition. 

An  owner  of  property  along  a  street,  al- 
leged to  be  dedicated,  but  which  has  not 
been  actually  opened  or  accepted  by  the 
public,  may  petition  to  have  street  opened 
and  be  counted  as  a  part  of  the  petitioning 
property  owners  required  by  statute  to 
legalize  a  street  opening. — New  Jersey  Junc- 
tion Railroad  Co.  vs.  Jersey  City,  39  Vr. 
108.     A.  41  Id.  826. 

16.  Report  of  Assessments. 

The  report  of  an  assessment  for  benefits 
conferred  by  a  street  improvement  must 
show  affirmatively  that  the  assessment  does 
not  exceed  the  benefit. — Allison  Land  Co. 
vs.  T^nafly,  39.  Vr.  205. 

17.  Power  of  Supreme  Court  Over 
Assessments. 

The  finding  by  a  circuit  court  or  court  'if 
com n  pleas  that  an  assessment  fur  bene- 
fits has  been  made  according  to  the  pecu- 
liar benefits  received  by  the  property  as- 
sessed, will  not  be  reversed  in  the  lipreme 
court  or  this  court,  if  there  be  evidence 
from  which  the  court  so  confirming  the 
assessment  could  so  find. — Dean  vs.  Pater- 
Bon,  39  Vr.  6(14. 

The  finding  by  the  confirming  court  thai 
the  assessment  has  been  laid  according  to 
the  peculiar  benefits  received,  is  the  finding 
of  a  fad  and  will  not  be  reviewed  here  if 
the  record  shows  any  proof  to  sustain  it.  - 
-Ibid. 


18.  Necessity  for  Fund  for  Im- 
provement. 

Under  "An  act  relating  to  regulating  and 
providing  for  the  government  of  cities," 
li'ampli.  L.,  1902,  p.  2S4),  it  is  not  necessary 
that  the  municipal  authorities  have  in  hand 
a  fund  to  pay  for  paving  streets  before 
authorizing  such  improvement. — Dixey  vs. 
Atlantic  City,  42  Vr.  120. 


VII.  POWERS  IN  GENERAL. 

1.  To  Form  Private  Corporation. 

A  municipality  that  may  lawfully  consent 
to  the  formation  of  a  private  corporation  for 
certain  public  purposes,  may  lawfully  con- 
dition its  consent  upon  terms  protective  of 
such  public  interests  and  germane  to  the 
subject.— Lake  vs.  Ocean  City,  33  Vr.  160. 

2.  To  Purchase  Land. 

The  city  having  power  under  an  act  of 
the  legislature  to  purchase  land  for  the 
erection  of  public  buildings  thereon,  and 
having  no  authority  to  sell  any  land  so  pur- 
chased, cannot,  after  having  selected  and 
purchased  land  in  pursuance  of  such  legis- 
lation, purchase  other  land  not  adjacent  to 
the  first  purchase  for  the  same  purpose. — 
McGuire  vs.  Atlantic  City,  34  Vr.  91. 

The  proceedings  of  a  municipal  corpora- 
tion, with  reference  to  the  purchase  of  a  site 
for  the  erection  of  a  public  school  building 
thereon,  will  not  be  set  aside  because  not 
in  accordance  with  the  provisions  of  "  An 
act  to  establish  a  system  of  public  instruc- 
tion" (Revision  of  1900;  Pamph.  L.,  p. 
192),  that  act  having  been  declared  to  be 
unconstitutional. — Coward  vs.  Bayonne, 
38  Vr.  470. 

Where  a  prosecutor  who  seeks  to  set  aside 
the  proceedings  of  a  municipality  in  pur- 
chasing lands  has  delayed  suing  out  his 
writ  of  certiorari  nearly  a  year  after  the 
resolution  to  purchase  was  passed,  and 
more  than  eight  months  after  the  money 
was  actually  expended  for  the  purchase,  he 
is  in  laches,  and  the  court  will  not  consider 
the  objections. — Ibid. 

3.  Judicial  Construction  of  Powers 
on  Review. 

When  municipal  corporations  are  acting 
within  the  power  and  discretion  vested  in 
them  by  the  legislature,  in  the  absence  of 
fraud  the  courts  cannot  interfere  unless  it 
appear  that  the  power  or  discretion  is  being 
manifestly  abused  to  the  injury  or  oppres- 
sion "f  the  citizens. — Carling  vs.  Jersev  City, 
42  Vr.  154. 
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In  the  absence  of  fraud  or  palpable  abuse 
of  discretion  on  the  part  of  the  municipal 
authorities  in  the  exercise  of  the  power 
granted  by  the  legislature,  the  only  question 
for  judicial  cognizance  is  whether  there  has 
been  any  violation  of  legal  principles  or 
neglect  of  prescribed  formalities  in  entering 
into  the  engagement  which  is  the  subject 
of  the  controversy. — Ryan  vs.  Paterson, 
37  Vr.  533. 

In  the  absence  of  fraud  or  palpable  abuse 
of  discretion  on  the  pari  of  municipal  author- 
ities in  the  exercise  of  powers  granted  by 
the  legislature,  the  only  question  for  judicial 
cognizance  is  whether  there  lias  been  any 
violation  of  legal  principles  or  a  neglect  of 
prescribed  formalities  in  entering  into  tin- 
engagement  which  is  the  subject  of  thi  con- 
troversy.— Oakley  vs.  Atlantic  City,  34  Vr. 
127. 

An  order  made  by  a  board  of  police  com- 
missioners removing  a  patrolman  from  his 
position,  upon  charges,  and  after  notice  and 
a  hearing,  as  provided  by  the  "Act  respect- 
ing police  departments  in  cities,"  &c,  will 
not  be  set  aside  if  the  proceedings  were  had 
in  conformity  to  the  statute,  and  the  testi- 
mony adduced  at  the  hearing  afforded  a 
rational  basis  for  the  judgment  against  him. 
— Reilly  vs.  Jersey  City,  35  Vr.  508. 

4.  To  Compel  Licensing  of  Street 
Railway  Cars. 

A  city  under  the  power  merely  "to  regu- 
late the  streets  thereof,  and  to  prescribe  the 
manner  in  which  corporations  shall  exer- 
cise any  privilege  granted  them  in  the  use 
of  any  street,"  cannot  enact  an  ordinance 
imposing  license  fees  for  revenue,  upon  a 
railway  in  the  use  of  the  streets.  The  power 
under  such  authority  is  one  of  police  regu- 
lation merely,  and  the  fees  imposed  must 
be  reasonable  in  view  of  the  accomplish- 
ment and  fulfillment  of  such  regulation. 
Under  such  a  power  the  right  of  taxation 
for  revenue  is  not  conferred. — Cape  May  vs. 
Cape  May  Transportation  Co.,  35  Vr.  80. 

Where  ordinances  of  a  city  gave  to  a 
street  railway  company  permission  to  con- 
struct lines  of  railway  in  the  streets  and  to 
operate  cars  thereon,  upon  terms  of  paying 
annual  license  fees  for  each  car  so  operated, 
and  the  company  accepted  the  ordinances 
upon  these  terms,  constructed  the  lines  of 
street  railway  and  for  many  years  operated 
cars  thereon.  HELD,  that  the  company 
and  its  successors  who  acquired  its  railway 
lines  and  assumed  its  obligations  are  estop- 
ped from  setting  up  that  the  terms  imposed 
by  the  ordinances  were  ultra  vires  the  muni- 
cipal corporation. — Jersey  City  vs.  North 
Jersey  Street  Railway  Co.,  43  Vr.  383. 

The  averment  of  the  pleas  under  review, 
with  respect  to  the  construction  alleged  to 
have  been  placed  by  Jersey  City,  and  by 
the     Jersey    City    and    Bergen    Railroad 


Company  upon  the  supplement  of  1 867  to  the 
charter  of  that  company  (Pamph.  L.,  p. 
53).  HELD,  not  to  modify  the  express 
agreements  entered  into  by  the  company 
requiring  it  to  pay  to  the  city  annual 
license  fees  for  each  car  operated  by  the 
company. — Ibid. 

5.  To  Revoke  License  To  Lay  Sewer. 

A  license  to  lay  a  private  sewer  in  a  pub- 
lic street  is  revocable  at  the  option  of  the 
municipality. — Ainley  vs.  Hackensack  Im- 
provement Commission,  35  Vr.  504. 

6.  Over  Streets  and  Highways. 

The  owner  of  lands  fronting  on  a  public 
street  has  prima  facie  a  property  right  in 
fee  to  the  middle  of  the  street,  subject  to 
the  public  easement,  and  other  property 
right  in  the  whole  street  by  way  of  an  ease- 
ment of  the  right  of  way. — Military  Acad- 
emy vs.  North  Jersey  Street  Railway  Co., 
36  Vr.  328.     See  41  Id.  220. 

A  municipal  power  to  prevent  and  re- 
move obstructions,  encroachments  and  en- 
cumbrances in  and  upon  all  streets  of  the 
municipality,  implies  an  authority  to  ap- 
point agents  to  ascertain  the  lines  and 
courses  of  the  streets,  in  order  that  legal 
measures  may  be  taken  for  the  removal  of 
any  encroachments  found  to  exist. — La- 
throp  vs.  Morristown,  36  Vr.  467.  See  38 
Id.  247. 

A  municipal  corporation  which  is  em- 
powered by  its  charter  to  regulate  its 
streets  and  to  prescribe  the  manner  of  their 
use  by  any  person  or  corporation,  has  ex- 
clusive power  to  determine  in  the  first  in- 
stance how  the  space  within  the  bounds  of 
the  highway  shall  be  appropriated  to  the 
varied  uses  of  the  highway. — Buddvs.  Cam- 
den Horse  Railroad  Co.,  16  Dick.  543.  A. 
18  Id.  804. 

If  the  municipality  has  so  unreasonably 
appropriated  the  divisions  of  the  highway 
as  to  work  injury  to  the  abutting  owners, 
their  remedy  is  not  in  equity,  but  in  the 
courts  of  law  which  supervise  the  action  of 
inferior  jurisdictions. — Ibid. 

7.  Implied  Powers. 

In  construing  a  grant  of  power  to  a  mu- 
nicipality, an  implied  power  will  not  be  held 
to  exist,  unless  it  is  necessarily  or  fairly 
implied  in  or  incident  to  the  powers  ex- 
pressly granted. — Medav  vs.  Rutherford,  36 
Vr.  645. 

Any  fair  or  reasonable  doubt  concerning 
the  existence  of  such  a  power  in  a  municipal 
corporation  is  resolved  against  the  corpora- 
tion and  the  power  is  denied. — Ibid. 

There  is  no  implied  power  in  a  municipal 
corporation  to  employ  persons  to  do  work 
outside  of  duties  germane  to  the  city  gov- 
ernment.— Potts  vs.  Cape  May,  37  Vr.  544. 
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8.  To  Contract  for  Water  Supply. 

The  act  of  April  2d,  1888  (Gen.  Stat.,  p. 
2210),  is  a  general  law  passed  in  obedience 
to  the  constitution  of  the  state,  and  as  such 
it  supersedes  and  annuls  all  prior  special 
and  local  laws  which  authorized  municipal 
corporations  to  contract  for  a  supply,  or 
further  or  other  supply  of  water,  for  the  use 
of  such  municipalities  or  the  inhabitants 
thereof. — Acquackanonk  Water  Co.  vs. 
Passaic,  36  Vr.  476. 

The  act  of  April  2d,  1888  (Gen.  Stat.,  p. 
2210),  does  not  authorize  municipal  cor- 
porations to  enter  into  contract  with  an- 
other party  by  which  the  latter  shall  furn- 
ish a  supply  of  water  to  the  inhabitants  of 
the  municipality  and  collect  from  them 
therefor  such  rents  as  it  shall  from  time  to 
time  prescribe  within  certain  limits  fixed 
by  the  contract  with  the  municipal  corpor- 
ation.— Passaic  Water  Co.  vs.  Paterson,  36 
Vr.  472. 

9.  To  Erect  Electric  Light  Plants. 

The  "Act  authorizing  the  lighting  of  pub- 
lic streets  and  places  in  the  cities,  towns, 
townships,  boroughs,  and  villages  of  the 
state,"  approved  May  22d,  1894  (Gen.  Stat., 
p.  2174),  does  not  confer  power  on  the  mu- 
nicipalities therein  enumerated  to  erect  and 
maintain  electric  light  plants. — Howell  vs. 
Millville,  31  Vr.  95. 

10.  To  Remove  Veterans  from  Office. 

The  act  of  March  31st,  1897,  entitled 
"An  act  respecting  the  employment  of 
honorably  discharged  Union  soldiers,  sail- 
ors and  marines  in  the  public  service  of  the 
state  of  New  Jersey,  relative  to  removals," 
is  unconstitutional,  so  far  as  it  attempts  to 
regulate  public  offices  or  positions  in  the 
several  cities,  counties,  towns  or  villages  of 
the  state. — Hardy  vs.  Orange,  32  Vr.  620. 

The  statutes  of  this  state  commonly 
known  as  the  "Veteran  acts,"  were  passed, 
solely  for  the  benefit  of  the  class  of  persons 
named  therein  and  their  provisions  may  be 
waived  by  the  beneficiaries  thereof. — Ibid. 

The  discharge  by  a  city  of  an  honorably 
discharged  Union  sailor  because  of  the 
abandonment  of  the  pumping  station  at 
which  he  was  employed,  and  the  abolition 
for  economical  purposes  only  of  useless 
place  holders  at  such  station,  is  not  in  con- 
travention  of  the  provisions  of  the  "Act 
regarding  honorably  discharged  Union  sol- 
diers and  sailors,"  approved  March  14th, 
1895.— Caulfield  vs.  Jersey  City,  34  Vr.  148. 

By  the  Veteran  act  of  March  14th,  1895, 
an  honorably  discharged  Union  veteran, 
against  whom  no  charges  have  been  pre- 
ferred, and  who  has  not  made  any  special 
contract  as  to  his  term  of  service,  has  the 
right  to  hold  a  position  to  which  he  has  been 


lawfully  appointed,  and  its  emoluments, 
during  good  behavior,  subject  nevertheless 
to  discharge,  removal  or  termination  of  ser- 
vice as  such  employe  whenever  govern- 
mental changes  in  structure,  method,  man-  • 
agement  or  policy,  bona-fide  for  the  public 
interest,  might  necessarily  require  or  result 
in  such  a  removal,  discharge  or  termination 
of  service. — Ingram  vs.  Jersey  City,  34  Vr. 
542. 

11.  To  Remove  Police  Officer. 

Under  the  true  construction  of  the  sup- 
plement to  the  Police  Tenure  of  Office  acts 
approved  March  9th,  1898,  charges  pre- 
ferred under  those  acts  against  a  police 
officer  may  be  tried  and  adjudicated  by  the 
police  committee  of  the  city  council  and  the 
council  may  dismiss  the  officer  upon  the 
report  of  the  committee. — Dodd  vs.  Foster, 
35  Vr.  370. 

12.  To  Compel  Elevation  of  Rail= 
road  Tracks. 

Contracts  such  as  are  provided  for  by 
statute  for  changing  grade  to  elevate  rail- 
road as  well  as  the  changes  in  grade,  are 
municipal  acts,  to  be  done  not  by  any 
officials  who  might  come  under  the  desig- 
nation of  city  authorities,  but  by  the  com- 
mon council  exercising  its  powers  in  the 
manner  in  which  that  body  by  the  city 
charter  was  authorized  to  perform  its  func- 
tions.—Clark  vs.  Elizabeth,  32  Vr.  565. 

By  the  act  of  1893  the  first  section  of  the 
act  of  1874  was  amended,  the  title  being 
retained.  The  body  of  that  act  enlarged 
the  powers  conferred  by  the  act  of  1874  and 
authorized  municipal  authorities  to  enter 
into  such  contracts  with  any  railroad  com- 
pany whose  road  may  enter  or  lie  within 
their  cities.     HELD  — 

1.  That  the  enacting  clause  of  the  latter 
act  must  be  restricted  to  the  object  ex- 
pressed in  its  title,  and  the  words  in  the 
body  of  the  act,  which  purpose  to  enlarge 
the  powers  of  these  municipal  bodies  be- 
yond the  purpose  expressed  in  the  title 
must  be  rejected. 

2.  Neither  the  act  of  1874  nor  the  act  of 
1893  empowered  the  municipal  authorities 
of  a  city  to  make  such  a  contract  with  a 
company  having  its  termini  entirely  within 
the  city. — Ibid. 

Railroads  that  lie  wholly  within  a  city  are 
embraced  in  the  true  intent  and  force  of  the 
title  and  body  of  the  act  of  March  19th, 
1874  (Pamph.  L.,  p.  45),  as  railroads 
which  enter  a  city. — Morris  &  Cummings 
Dredging  Co.  vs.  Jersey  City,  35  Vr.  587. 

By  the  act  of  1874,  entitled  "An  act  to 
authorize  any  city  of  this  state  to  enter  into 
contracts  with  railroad  companies  whose 
roads  enter  their  corporate  limits,  whereby 
said  companies  may  relocate,  change  or 
elevate  their  railroads,  and  when  necessary 
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for  that   purpose;   to   vacate,   change   the 

grade  of  or  alter  the  lines  of  any  streets  or 
highways  therein."  it  was  enacted  that  the 
proper  municipal  authorities  of  any  city 
should  be  authorized  and  empowered  to 
cnier  into  such  contracts  with  any  railroads 
whose  roads  enter  their  cities,  respectively, 
&c.  HELD,  that  this  act,  by  its  title  and 
in  the  body  of  the  act,  was  restricted  to 
contracts  with  railroads  whose  roads  enter 
their  corporate  limits. — Morris  &  CummingS 
Dredging  Co.  vs.  Jersey  Citv,  35  Vr  ML'. 
See  Id.  587. 

13.  To  License  and  Regulate  Sale 
of  Liquors. 

The   power   to  license  plaees  for  the  sale 

of  fermented  liquors,  granted  to  a  city 
where    such    places    were    unrestrained    by 

genera]  law,  i pled  with  the  general  power 

to  pass  ordinances  for  promoting  the  peace, 
good  order  and  prosperity  of  the  city,  justi- 
fies an  ordinance  which  forbids  any  sale  of 
such  liquors  without  a  license  and  prescribes 
a  penalty  therefor.-  Stokes,  Treasurer  vs. 
Schlacter,  37  Vr.  247. 

It  is  a  valid  police  regulation  of  tic  .i. 
of  intoxicating  drinks  that  women  shall  not 
be  employed  in  connection  therewith.  Such 
a  regulation  is  not  a  denial  to  woman  of  the 
equal  protection  of  the  laws  assured  by 
said  amendment.-  -Hoboken  vs.  Goodman, 
39  Vr.  217. 

It  is  no  ground  of  objection  to  such  a 
regulation  that  the  licensing  of  women  as 
proprietors  of  plaees  where  intoxicating 
drinks  may  be  sold  is  not  also  forbidden,  or 
that  the  wife  of  a  licensed  male  proprietor 
is  allowed  to  sell  or  distribute  such  drinks. 
—Ibid. 

Traffic  in  intoxicating  drinks  may  be  re- 
stricted by  fair  police  regulation,  notwith- 
standing it  is  being  conducted  under  pre- 
vious license  of  the  municipal  authority 
imposing  the  restriction. — Hoboken  vs. 
Greiner,  39  Vr.  592. 

It  is  a  fair  police  regulation  to  prohibit 
any  keeper  of  a  house  of  public  entertain- 
ment, where  intoxicating  drinks  are  sold, 
from  permitting  the  assembling  of  females 
there  for  the  purpose  of  enticing  customers. 
—Ibid. 

14.  To  Repeal  Ordinances. 

A  common  council  cannot  repeal  an  or- 
dinance granting  permission  to  an  electric 
light  company  to  place  its  poles  and  stretch 
its  wires  on  all  the  streets  and  alleys  of  the 
town  when  the  company  has  conformed 
to  the  conditions  of  the  ordinance  so  far  as 
required,  and  has  expended  money  in  plac- 
ing the  poles  and  wires  on  certain  of  the 
streets,  notwithstanding  the  common  coun- 
cil may  have  been  misled  in  passing  the 
ordinance. — Phillipsburg  Electric  Co.  vs. 
Phillipsburg,  37  Vr.  505. 

That  the  officers,  managers  and  stock- 
holders   of    the    company     are     different 


individuals  from  those  who  were  -tockholders 
when  the  permission  was  granted  gives  no 
ground  for  the  repeal  of  the  ordinance.— Ibid. 

If  the  corporation  is  violating  its  charter 
or  the  laws  of  the  state  it  is  liable  to  a  pro- 
ceeding to  forfeit  its  charter,  but  the  ordi- 
nance of  the  common  council  granting  per- 

and  string  wire-  can- 
not for  that  reason  be  repealed.— Ibid. 

15.  To  Make  Additional  Grants  to 

Street  Railways. 

A  street  railway  company  obtains  no 
such  rights  in  a  public  road  or  street  by  the 
construction  and  operation  of  a  railway 
therein,  under  an  ordinance  passed  ultra 
vires,  as  will  prevent  the  township  commit- 
tee from  granting  permission  to  another 
railway  company  to  construct  and  operate 
its  railway  in  the  same  public  road  or 
'i  eei  Pennsylvania  Railroad  Co.  vs. 
Township  of  Hamilton,  38  Vr.  177.  .4.  39 
/./.  414. 

16.  To  Remove  Dead  Bodies  from 

Streets. 

A  municipal  board  invested  with  author- 
ity to  make  rules  and  regulations  for  the 
government  of  the  police  department  of  a 
city,  may  lawfully  adopt  rules  regulating 
tin'  removal  of  dead  bodies  from  the  streets 
and  public  placer;,  by  delivery  to  friends  or 
relatives  claiming  them,  or  to  the  morgue, 
where  one  is  provided  by  law  for  that  pur- 
pose; such  power  is  derived  from  the  author- 
itv  granted  to  make  police  regulations. — 
Wyse  vs.  Jersey  City,  39  Vr.  L27. 

Where  the  authority  granted  is  limited 
to  the  making  of  rules  and  regulations  not 
in  conflict  with  the  constitution  and  laws 
of  the  state,  rules  formulated  by  the  mu- 
nicipal board  to  promote  the  health  or  gen- 
eral welfare  of  the  city,  when  their  validity 
is  challenged,  will  receive  a  favorable  con- 
struction ami  will  lie  sustained  by  the  court 
unless  their  invalidity  i<  made  to  clearhy 
appear. — Ibid. 

Where  rules  are  made  by  such  board 
regulating  the  removal  of  unknown  dead 
from  the  public  streets,  which  rules  were 
silent  as  to  giving  notice  to  a  coroner  of  the 
finding  of  such  dead,  it  was  held  on  review 
that  such  rules  were  not  invalid  as  in  con- 
flict with  a  statute  requiring  the  police 
officers  of  any  city  to  give  notice  to  a  coro- 
ner of  the  finding  of  all  unknown  dead, 
the  court  holding  that  the  rules  were  in- 
tended for  the  protection  of  public  the 
health  and  comfort,  and  not  for  the  purpose 
of  interfering  with  the  requirements  of  the 
statute  as  to  the  mode  of  their  enforcement. 
—Ibid. 

17.  Over  Sidewalks. 

The  owner  or  occupant  of  premises  abut- 
ting on  a  public  street   is  under  no  legal 
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duty  to  keep  in  repair  the  sidewalk  in  front 
of  his  property,  unless  by  virtue  of  the  re- 
quirements of  a  municipal  ordinance. — 
Rupp  vs.  Burgess,  41  Vr.  7. 

When  the  duty  of  repairing  sidewalks  is 
imposed  upon  the  abutting  owner  by  statute 
or  ordinance,  the  failure  to  perform  that 
duty  does  not  render  the  owner  responsible 
to  individuals  for  injuries  received  by  them, 
due  to  want  of  repair;  the  only  liability 
which  rests  upon  the  property  owner  is  for 
the  penalty  prescribed  by  the  statute  or 
ordinance. — Ibid.  . 

An  abutting  owner  is  liable  for  injuries 
reeei\  ed  by  one  passing  along  the  street  and 
caused  by  the  negligent  maintenance  by 
such  owner  of  a  drain  or  trench  extending 
across  the  sidewalk  in  front  of  his  premises 
to  the  curb  line  and  used  for  the  purpose 
of  carrying  the  surface  water  therefrom. — 
Ibid. 

18.  To  Stop  Railroads  at  Street 
Crossing. 

The  power  to  compel  steam  railway  com- 
panies to  bring  their  trains  to  a  stop  before 
crossing  a  street  on  which  a  street  railway 
is  operated,  has  not  been  conferred  by  the 
legislature  upon  municipalities  by  any  gen- 
eral law.  and  is  not  granted  to  the  city  of 
Elizabeth  by  its  charter  power  "to  regulate 
tlie  speed  and  running  of  locomotive  engines 
and  railroad  cars  through  said  eitv." — Cen- 
tral Railroad  Co.  vs.  Elizabeth,  41  Vr.  578. 


19.  To  Dispose  of  Garbage. 

The  governing  body  of  a  city  can  legally 
enter  into  a  contract  for  the  disposal  of 
ga  bage  only  on  complying  with  the  pro- 
viso of  the  Garbage  act,  approved  March 
27th,  1902,  (Pamph.  L.,  p.  200).— Townsend 
vs.  Atlantic  City,  &c.  Co.,  43  Vr.  474. 

20.  To  Levy  Assessments  for  Laying 
Water  Pipe. 

The  imposition  upon  lands  adjoining  a 
public  street  in  which  is  laid  a  pipe  for  the 
distribution  of  water  for  the  use  of  a  city 
and  its  inhabitants,  of  a  fixed  definite  sum 
per  front  foot,  to  be  supported  by  the 
owner  for  the  expense  of  such  pipe,  cannot 
be  supported  under  the  power  of  general 
taxation,  nor  under  the  power  to  tax  prop- 
erty benefited  by  a  local  public  improve- 
ment because  of,  and  not  in  excess  of,  bene- 
fits,— Doughten  vs.  Camden,  43  Vr.  451. 

Such  a  pipe  laid  under  the  roadbed  of  a 
public  street  is  in  no  sense  an  appendage 
to  or  :i  pari  of  the  adjoining  lots  as  a  side- 
walk may  be,  nor  could  a  requirement  that 
property  owners  should  lav  the  same  at  their 
own  expense  be  supported  under  the  police 
power. —  Ibid. 


21.  Over  Gas  Companies. 

A  gas  company  cannot  be  compelled  to 
furnish  gas  to  a  city  without  its  being 
measured. — Public  Service  Corporation  vs. 
American  Lighting  Co.,  1  Rob.  122. 


VIII.  MUNICIPAL  CONTRACTS. 

See  Contracts. 


IX. 


LAYING  AND  RELAYING 
SIDEWALKS. 


Flagging  of  sidewalk  laid  by  the  borough 
in  1896,  in  the  presence  and  with  the  knowl- 
edge of  the  land  owner,  the  assessment  there- 
for made  in  February,  1897,  and  writ  of 
certiorari  issued  in  September,  1899.  HELD. 
that  prosecutrix  cannot  after  such  lapse  of 
time  take  advantage  of  the  want  of  regu- 
larity in  the  proceedings  of  the  borough, 
and  the  writ  is  dismissed  for  laches  in  suing 
it  out. — Stetler  vs.  East  Rutherford,  36  Vr. 
528. 


X.  BONDS  AND  BONDING. 
1.  Rights  of  Holder. 

Under  an  act  authorizing  a  town  to  issue 
bonds  and  use  the  proceeds  to  pay  other 
bonds  legally  issued  and  remaining  unpaid, 
the  holder  of  such  unpaid  bonds  is  entitled  to 
payment  of  them,  even  though  judgments 
have  been  recovered  upon  the  coupons 
taken  from  said  bonds  after  the  bonds  be- 
came due,  when  the  proper  municipal 
authorities  had  determined  they  shall  be 
paid  under  the  provisions  of  the  act. — Jones 
Co.  vs.  Guttenberg,  37  Vr.  659. 

Coupon  bonds  issued  by  a  city  contained 
a  provision  that  "this  bond  may  be  regis- 
tered" on  the  books  of  the  comptroller,  at 
the  option  of  the  holder,  after  which  the 
same  should  be  transferred  only  by  the 
endorsement  of  the  comptroller  on  the  bond. 
They  also  contained  a  clause  providing  for 
the  semi-annual  payment  of  interest  "on 
the  production  ana  surrender  of  the  interest 
coupons  or  warrants  hereto  annexed,  or, 
if  registered,  on  proper  authority.''  HELD, 
that  a  holder  wax  entitled,  on  demand,  and 
a  surrender  of  the  coupons,  to  have  hi-; 
bond  converted  into  a  registered  bond,  the 
interest  on  which  should  be  payable  only 
to  the  registered  holder,  or  oil  proper 
authority  from  him. — Benwell  vs.  Newark 
in  Hick.  260. 

The  holder  of  the  coupon  bonds  of  a  eitv, 
containing  a   provision  which  entitles  him 
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to  have  them  converted  at  his  option,  into 
registered  bonds,  may  enforce  such  con 
tract  by  an  action  for  specific  performance; 
the  duty  t<>  register  the  bonds  being  purely 
contractual,  and  not  enforceable  bv  man- 
damus, and  the  remedy  by  an  action  for 
damages  bi  ing  inadequate. — Ibid. 

2.  Interest. 

Interest  on  bonds  due  will  be  allowed  at 
the  rate  specified  in  the  bonds,  although  the 
legal  rati-  of  interesl  was  changed  between 
the  time  of  the  issue  of  the  bunds  and  the 
time  they  became  due.  Quaere.  Whether 
interes '  on  coupons  in  the  hand-  ol  holdei  - 

of  the  bonds  will  be  allowed? — Jones  Co.  vs. 
Guttenberg,  37  Vr.  659. 

3.  Ministerial  Acts  Relating  To. 

Where  an  ad  authorizes  the  board  ol 
ci miiriliii.il  ,,r  a  town  to  pay  certain  in- 
debtedness from  the  proceeds  of  bonds  t" 

be  issued  and  sold,  and  the  board  proceeds 

under  the  provisions  of  the  art  and  ascer- 
tains the  amount  for  which  they  will  be 
issued,  advertises  for  proposals  to  take  the 
:  ,1  accepts  the  proposals  and  awards 
the  bonds,  the  actual  issue  of  thi 
only  a  ministerial  duty. — Jones  Co.  vs. 
Guttenberg,  37  Vr.  659. 

When  a  municipal  body  has  determined 
to  perform  a  ministerial  duty,  a  change  in 
the  membership  of  the  body  will  not  relieve 
from  tin-  performance  of  that  duty  when 
tin-  rights  of  others  have  intervened. — Ibid. 

When  an  act  of  the  legislature  has  author- 
ized an  issue  of  bonds  and  provided  for  a 
sinking  fund  and  a  tax  for  the  payment  of 
the  principal  and  interest  thereof,  the  fact 
that  moneys  may  be  realized  by  the  munici- 
pality under  an  adjustment  by  commis- 
sioners of  taxes  and  assessments,  will  be 
in.  justification  to  a  refusal  to  issue  bonds 
which  the  municipal  body  has  already 
agreed  to  issue. — Ibid. 


XI.  LIBRARIES. 

Where  real  estate  was  conveyed  to  a  city 
as  a  donation  for  the  purposes  of  a  free 
public  library,  with  the  condition  that  the 
city  should  raise  the  remainder  of  an 
amount  necessary  to  erect  buildings  upon 
the  same,  and  such  buildings  were  erected 
with  money  raised  by  the  issuance  of  bonds, 
by  virtue  of  the  act  of  1884  (den.  Stat.,  p. 
1950),  and  its  supplement  of  1895  (Gen. 
Stat.,  p.  1953),  the  title  to  the  property 
should  stand  in  the  name  of  the  city  with 
its  use  and  control  in  the  board  of  trustees 
of  the  free  public  library.  A  resolution  "f 
the  common  council  directing  that  the  title 
to  such  property  shall  be  conveyed  to  the 
said  board  of  trustees  is  illegal. — Keuffel  vs. 
Hoboken,  42  Vr.  518. 


XII.  ASSETS  AND  LIABILITIES. 

The  city  council  of  Cape  May,  by  an  or- 
dinance, granted   permission  to  a  railway 

Company  to  lay  its  tracks  on  certain 
— naming  them — and  also  to  construct  all 
necessary  switches  and  turnouts.  HELD, 
that  turnouts  built  in  pursuance  of  such 
authority,  unless  it  clearly  appears  that  the 
authority  Im-  been  exceeded,  are  riot  such 
an  "i-  traction  "f  the  streets  as  to  warrant 
their    summary    and    forcible    removal    by 

police  intervention  without  notice  of  a  hear- 
ing.— Cape  May  vs.  Railroad  Co.,  31  Vr. 
224.   * 

\\  hen  a  municipal  corporation  is  divided, 
the  old  corporation  retains  title  to  all  its 
property,  unless  provision  i-  made  to  the 
contrary  bv  the  an  authorizing  the  divis- 
ion.— Bioomheld  vs.  Glen  Hidge,  10  Dick. 
505. 

Where  the  new  corporation  attempts  to 
interfere  by  ordinance  with  such  property, 
the  appropriate  remedy  i>  by  certiorari  to 
se1  aside  the  ordinance. — Ibid. 


XIII.  SPECIAL  CHARTERS. 
I.  Atlantic  City. 

a.  Elections. 

Under  the  charter  of  Atlantic  City 
(Pamph.  L..  1866,  p.  314).  the  city  council 
must  elect  or  appoint  all  the  subordinate 
i  the  city  whose  election  or  appoint- 
ment is  not  otherwise  provided  for  by  the 
charter,  and  cannot*  delegate  its  power  of 
election  or  appointment  to  any  other  body. 
— Gouldey  vs.  Atlantic  City.  34  Vr.  538. 

(inly  the  city  council  can  appoint  a  chief 
engineer  of  the  fire  department,  and  the 
selection  of  such  an  officer  by  the  fire  com- 
panies, in  pursuance  of  the  provisions  of 
a  city  ordinance,   has  no  legal  force. — Ibid. 

b.  Appointment  of  Supervisor. 

Under  the  provision  of  the  charter  of  At- 
lantic City,  authorizing  the  city  council, 
when  assembled  from  time  to  timev  to  elect 
and  appoint  a  street  supervisor,  the  city 
council  had  power  to  remove  an  incumbent 
and  appoint  his  successor  at  their  pleasure. 
An  ordinance  passed  in  1893,  making  the 
term  of  such  officer  one  year,  cannot  de- 
prive the  common  council  of  the  right  to 
exercise  the  power  expressly  given  by  the 
charter  of  the  city. — Mathis  vs.  Rose,  35 
Vr.  4.5.     -4.  1<I   726. 

The  case  of  Bradshaw  vs.  Camden,  10  Vr. 
416,  distinguished. — Ibid. 

c.  Penalty  in  Ordinances. 

Under  the  charter  of  Atlantic  City 
(Pamph.  L.,  1866,  p.  314)  the  council  may 
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legally  enact  a  maximum  penalty  (within 
the  limits  of  the  charter)  for  the  violation 
of  municipal  ordinances,  and  thus  permit 
the  trial  court  to  exercise  its  discretion  in 
adjusting  the  penalty  to  the  particular  case 
proved. — Atlantic  City  vs.  Crandol,  38  Vr. 
488. 

d.  Licensing  Vehicles,  Etc. 

It  is  within  the  power  of  Atlantic  City 
to  pass  ordinances  regulating  the  business 
of  driving  omnibuses,  authomobiles  or  loco- 
mobiles, and  fixing  the  fares  to  be  charged. 
— Fonsler  vs.  Atlantic  City,  41  Vr.  125 

Under  the  charter  of  the  city  of  Atlantic 
City  an  ordinance  may  be  adopted  requir- 
ing all  omnibus  drivers  to  wear  in  a  perma- 
nent position  on  his  clothing  a  number  the 
same  as  that  issued  for  his  omnibus.  Such 
an  ordinance  is  not  unreasonable. — Atlantic 
City  vs.  Feretti,  41  Vr.  489. 

The  act  of  1894  (Gen.  Stat.,  p.  2236), 
entitled  "  An  act  respecting  licenses  in  cities, 
townships,  incorporated  towns,  incorporated 
townships,  sanitary  and  improvement  com- 
missions and  incorporated  camp  meeting 
associations  and  seaside  resorts,"  is  valid,  and 
authorizes  the  city  of  Atlantic  City  not  only 
to  fix  a  license  fee,  but  also  to  establish 
reasonable  regulations  for  the  conduct  of 
the  business  of  licenses. — Atlantic  City  vs. 
Brown,  42  Vr.  81.     See  43  Id.  208. 

One  who  solicits  the  services  of  a  licensed 
hackman  is  a  passenger  within  the  meaning 
of  the  second  section  of  the  city  ordinance. 
—Ibid. 

A  public  omnibus  driver,  duly  licensed 
by  the  municipality  in  which  he  conducts 
his  business,  is  bound  to  observe  such  rea- 
sonable regulations,  relating  to  the  subject 
matter  of  the  license,  as  the  municipality 
sees  fit  to  impose. — Atlantic  City  vs.  Brown, 
43  Vr.  207. 

e.  Erection  op  Signs. 

An  ordinance  which  forbids  the  erection 
of  signs  upon  private  property  in  Atlantic 
City,  without  regard  to  whether  such  signs 
may  be  dangerous  to  public  safety,  is  in- 
valid, because  it  is  an  attempt  to  appro- 
priate private  property  to  public  use  without 
compensation. — Bill  Posting  Co.  vs.  Atlan- 
tic City,  42  Vr.  72. 

f.  Libraries. 

In  November,  1901,  Atlantic  City  adopted 
the  Library  act  of  April  1st,  1884  (Gen. 
Stat.,  p.  1950),  which  directs  the  raising  by 
i:i\  of  one-third  of  a  mill  on  each  dollar  of 
taxable  property  every  year  for  library  pur- 
poses; in  May,  1902,  the  city  adopted  the 
act  for  the  government  of  cities  approved 
April  3d,  1902  (Pamph.  L.,  p.  284),  which 


empowers  the  council  to  raise  by  tax  in  each 
year  such  sum  as  it  shall  deem  expedient 
for  the  establishment  and  maintenance  of  a 
public  library.  HELD,  that  the  duty  im- 
posed by  the  act  of  1884  was,  in  Atlantic 
City,  superseded  by  the  discretionary  power 
granted  by  the  act  of  1902. — Trustees  of 
Public  Library  vs.  Atlantic  City,  42  Vr.  437. 

g.  Inns  and  Taverns. 

The  city  council  of  Atlantic  City  has 
authority,  under  section  20  of  the  act  of 
1902  (Pamph.  L.,  p.  284),  to  license  inns 
and  taverns. — Conover  vs.  Gregson,  43  Vr. 
103.     See  64  At.  146. 

h.  Notice  of  Ordinances. 

Under  the  supplement  approved  May  2d, 
1906,  to  the  general  act  relating  to  cities, 
approved  April  3d,  1902,  under  which  Atlan- 
tic City  is  incorporated  ten  days  notice  only 
is  required  of  the  introduction  of  an  ordi- 
nance for  any  contemplated  public  im- 
provement.-— Bye  vs.  Atlantic  City,  29  N. 
J.  L.  J.  368. 

2.  Bayonne. 

a.  Opening  and  Widening  Streets. 

The  forty-fifth  section  of  the  charter  of 
the  city  of  Bayonne  provides  that  when  an 
ordinance  for  the  opening,  extending  or 
widening  of  any  street  or  avenue  is  intro- 
duced into  the  board  of  councilmen,  it  shall, 
before  its  passage,  "be  referred  to  the  com- 
missioners of  assessment  and  a  city  sur- 
veyor not  interested  in  such  improvement, 
who  shall  thereupon  make  a  map  of  such 
improvement  showing  the  real  estate  to 
be  taken  therefor,  and  all  the  property 
which,  in  the  judgment  of  said  commission- 
ers, will  be  benefited  thereby."  HELD, 
that  this  provision  does  not  prohibit  the 
city  surveyor  from  preparing  such  maps  and 
doing  such  surveying  and  engineering  work 
as  may  be  necessary  to  enable  the  commis- 
sioners of  assessment  to  make  their  final 
assessment  of  benefits  for  a  street  improve- 
ment; HELD  further,  that  the  provision 
referred  to  applies  only  in  those  cases  in 
which  the  improvement  for  which  the  as- 
sessment is  made  consists  in  the  opening, 
extending  or  widening  of  a  street,  and  not 
otherwise. — Humphreys  vs.  Bayonne,  31  Vr. 
406. 

Under  the  Bayonne  charter  there  is  no 
power  in  the  city  council  to  rescind  an 
award  for  land  embraced  in  a  street  opening, 
where,  after  notice  and  hearing,  such  award 
has  been  confirmed  and  its  payment  ordered, 
and  the  council  has  adjourned  without  de- 
lay.— Cavanagh  vs.  Bayonne,  34  Vr.  176. 

The  remedy  to  correct  the  mistake  of 
making  and  completing  an  award  for  dedi- 
cated lands,  if  it  exists  at  all,  is  in  a  court 
of  equity.— Ibid. 
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b.  Placing  Poles  fob  Lighting  Purposes. 

Public  lighting  only  is  provided  for  by 
the  act  of  May  22d,  1894  (Pamph.  L.,  p, 
477),  and  Bayonne  may,  under  thai  act, 
without  the  consent  of  the  abutting  land 
ii<  i  or  previous  designation  of  treets, 
use  the  streets  and  erect  poles  or  cause 
poles  to  be  erected  for  public  lighting.— 
Meyi  rs  \      Elecl  ric  Co.,  34  \'r.  573. 

3.  Bridgeton. 

The  charter  of  the  city  of  Bridgeton  does 
Dot  empower  the  city  council  to  require  rail- 
road companies  running  through  the  city 
to  erect,  maintain  and  operate  safety  gates 
at  t  he  b1  reel  crossing!  \\  e  I  Jei  sey,  &c  . 
Railroad  Co.  vs.  Bridgeton,  35  Vr.  189. 

4.  Burlington. 

In  1833  the  municipal  authorities  of  Burl- 
ington had  no  power  to  grant  to  the  Cam- 
den and  Amboy  Railroad  Company  the 
right  to  construct  and  operate  a  .-team  rail- 
road longitudinally  through  a  street  in  the 
city. — Pennsylvania  Railroad  Company  vs. 
Burlington.  13  Dick.  547. 

An  act  of  the  legislature  passed  in  1896. 
to  ratify  and  confirm  such  a  grant,  would 
be,  if  operative  for  the  laying  of  additional 
tracks,  a  special  law  "granting  to  the  cor- 
poration the  rigid  to  lay  down  railroad 
tracks,"  and  therefore  a  violation  of  the 
constitutional  interdict  against  such  special 
laws. — Ibid. 

5.  Camden. 

a.  Elections. 

Where,  by  charter,  a  city  council  is  made 
sole  judge  of  the  election  returns  and  quali- 
fications of  its  own  members,  its  action, 
seating  a  member  after  investigation,  is 
final  and  conclusive,  although  the  council 
must  organize  annually,  while  membership 
may  extend  beyond  the  term  of  the  council 
as  then  organized. — Roberts  vs.  Camden, 
34  Vr.  186. 

If  a  resolution  be  offered  in  a  city  council 
to  strike  from  the  roll  the  name  of  a  mem- 
ber seated  by  the  preceding  council,  whose 
term  has  not  expired,  and  to  substitute  that 
of  another  person  in  lu's  stead,  such  resolu- 
tion may  be  removed  to  this  court  by  cer- 
tiorari without  awaiting  action  thereon  by 
the  council. — Ibid. 

Under  the  act  entitled  "An  act  relative 
to  the  time  of  election  and  appointment  and 
terms  of  office  of  officers  elected  or  appointed 
in  cities  of  this  state."  approved  February 
2Sth,  1901 .  the  term  of  office  of  the  present 
mayor  of  the  city  of  Camden  began  at  twelve 
o'clock  noon  of  January  1st,  1902. — Bakelev 
vs.  Nowrey,  39  Vr.  95.    See  Id.  732. 


His  predecessor  in  office  could  □ 
appointment    to  any   position    which    the 
■hi  to  fill  at  any  time 
prior  to  twelve  o'clock  noon  of  January  1st, 
1902.— Ibid. 

b.  Poweb  To  Fine  and  Imphison. 

The  chai  tei   of  I  lamden  authorizi 

001    I     eeeiling  $100  for  violation  of  city  0T- 

and,  on  default  in  payment, 
authorize^  imprisonment  until  fine  at 
are  paid.  1  he  board  of  exi  i 
ers  of  that  city  is  empowered  byr  general 
law  to  pa  3  ordinances  and  enforce  the  pen- 
othi  i  penalties  an-  en- 
forced and  colli  cted  Such  board  passed  an 
ordinance  and  prescribed  as  the  penalty 
for  its  violation  a  fine  of  $50,  with  the  pro- 
vision Had  in  default  of  payment  of  the 
fine  the  offender  should  be  imprisoned  for 
three  months.  HELD,  that  such  provision 
for  imprisonment  was  separable,  and  that 

its   invalidity    would    not    avoid    II" 

De.— Doran  vs.  Camden,  35  Vr.  666. 

The  case  of  Tomlin  vs.  ('ape  May,  34  Vr. 
129,  disapproved. — Ibid. 

c.  Constitutionality  of  Paving  Act. 

The  provisions  of  section  76  and  77  of 
the  charter  of  the  city  of  Camden  (Pamph. 
I...  1871,  p.  210),  and  of  section  13  of  the 
supplement  of  1872  (Pamph.  I... 
imposing  the  entire  cost  of  street  paving 
upon  abutting  property,  are  unconstitu- 
tional.— Borton  vs.  Camden,  36  Vr.  511. 

The  act  of  April  21st,  1876  (Gen.  Stat., 
p.  6S1),  prescribing  a  constitutional  method 
of  assessment,  and  the  act  of  April  12th, 
L886  (Gen.  Stat.,  p.  574,  sec.  .363  i,  author- 
izing commissioners  of  assessment,  taken 
together,  made  available  in  Camden,  a  prac- 
method  of  making  street  improve- 
ment- and  assessing  their  benefits.  The 
act  of  May  23d,  1894  (Gen.  Stat.,  p.  595). 
is  now  available  there.  Quaere.  Is  it  ex- 
clusive?— Ibid. 

d.  Removal  of  Police  Officers. 

The  two  substitute  or  chance  policemen 
of  the  city  of  Camden,  provided  for  by  city 
ordinance,  are  members  of  the  police  force 
of  that  city,  and  cannot  be  removed  except 
for  cause  and  after  hearing. — Bakelev  vs. 
Nowrey.  39  Vr.  95.     See  Id.  732. 

e.   Lien  fob  Water  Supply. 

The  charge  of  seventy-five  cents  per  foot 
of  frontage  which,  by  the  act  of  March  9th, 
1871,  enabling  the  city  of  Camden  to  supply 
its  citizens  with  water,  is  made  a  lien  upon 
land  bordering  on  streets  through  which 
water  pipes  are  laid,  for  the  purpose  of  meet- 
ing the  expense  of  laying  the  pipes,  is  valid. 
at  least  with  regard  to  the  property  of 
owners  who  accept  the  supply  of  water. — 
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Doughten  vs.  Camden,  42  Vr.  426.     See  43 
Id.  451. 

If  the  city  lay  new  pipes  in  place  of  old 
ours,  worn  out,  which  had  been  laid  by  a 
water  company,  the  city's  predecessor,  such 
laying  is  within  the  meaning  of  that  pro- 
vision of  said  act. — Ibid. 

Owners  of  property  in  front  of  which 
water  pipes  were  laid  without  objection 
from  them,  will  not  be  heard  to  complain 
of  mere  informalities  in  regard  to  the  or- 
dering of  the  work. — Ibid. 

f.  Changing  Street  Grade. 

The  common  council  of  the  city  of  Cam- 
den has  power  to  appoint  commissioners  to 
assess  damages  to  an  owner  injured  by  a 
change  of  grade  of  a  street  by  virtue  of  the 
act  of  1858,  (Gen.  Stat.,  p.  2820).— Manu- 
facturers' Land  and  Improvement  Co.  vs. 
Camden,  42  Vr.  490. 

The  power  contained  in  the  charter  of 
Camden  to  alter  a  street  does  not  apply  to 
changes  of  grade  but  only  to  changes  of 
location. — Ibid. 

The  power  conferred  upon  common  coun- 
cil to  appoint  "nine  commissioners,  at  least 
one  from  each  ward,"  does  not  warrant  the 
appointment  of  twelve  because  the  number 
of  wards  have  increased  from  eight  to 
twelve. — Ibid. 

6.  Cape  May. 

a.  Right  To  License  Vendors. 

The  council  of  the  city  of  Cape  May  1ms 
the  right  by  ordinance  to  regulate  the  use 
of  the  streets  thereof  by  hucksters  and  other 
vendors,  and  to  restrict  the  same  in  the  use 
thereof  to  certain  streets  and  certain  por- 
tions thereof  for  the  preservation  of  the 
peace  and  health  of  the  city,  and  the  proper 
use  by  the  public  of  the  streets.  This  power 
i.-  conferred  by  sections  19  and  20  of  the 
city  charter,  (Pamph.  L.,  1875,  p.  306). — 
Tomlin  vs.  Cape  May,  34  Vr.  429. 

b.  General  Powers. 

The  charter  of  the  city  of  Cape  May 
authorizes  the  city  council  to  appoint,  be- 
side  the  officers  named  in  the  charter,  "such 
other  and  all  subordinate  officers  of  the  said 
city  as  may,  in  the  opinion  of  the  city  coun- 
iil.  lie  necessary  for  the  hotter  ordering  and 
governing  the  said  city,  for  the  preserva- 
tion of  its  health,  or  for  the  convenience, 
safety  and  advantage  of  commerce  and 
trade."  The  city  charter  also  provides  that 
"the  city  council  shall  have  power  to  make 
and  establish  such  ordinances,  regulations, 
rules  and  by-laws  *  *  *  as  they  may  deem 
necessary  and  proper  *  *  "*  for  t)K, 
prosperity  of  the  said  city  and  its  inhabi- 
tants, and  the  same  to  alter,  modify  and 
repeal."     HELD,    that    neither    of  '  these 


clauses  of  the  city  charter  authorize.-  the 
appointment  by  the  city  council  of  an  officer 
"to  properly  represent  the  city  in  an  adver- 
tising or  general  way,  *  *  *  as  a  re- 
sorl  before  the  people  at  large." — Potts  vs. 
Cape  May,  37  Vr.  544. 

7.  Elizabeth. 

The  city  of  Elizabeth  is  not  authorized 
by  its  charter,  nor  by  the  supplements 
thereto  nor  by  any  general  laws  of  the 
state,  to  pass  an  ordinance  to  vacate  a 
street  and  attach  thereto  conditions  under 
which  the  ordinance  may  not  go  into  effect 
at  all,  or  under  which,  if  "it  did  go  into  effect, 
the  vacation  might  be  revoked  and  the 
street  again  become  a  public  highway. — 
Hammer  vs.  Elizabeth,  38  Vr.  129. 

8.  Guttenberg. 

The  town  clerk  of  the  town  of  Gutten- 
berg is  elected  for  only  one  year,  or  for  the 
term  of  office  of  the  councilmen,  in  whom 
the  power  to  appoint  such  clerk  is  reposed, 
in  accordance  with  the  provisions  of  the 
act  "An  act  to  incorporate  the  town  of 
Guttenberg,"  (Pamph.  L.,  1859,  p.  199).— 
Sneath  vs.  Mager,  35  Vr.  94. 

9.  Hackensack. 

The  power  to  levy  assessments  for  the 
benefits  for  sewer  improvements  in  the  vil- 
lage of  Hackensack,  in  the  township  of  New 
Barbadoes  in  the  county  of  Bergen,  con- 
ferred upon  the  commissioners  of  the  Hack- 
ensack Improvement  Commission  by  the 
act  approved  April  1st,  1868,  was  repealed 
by  the  act  approved  March  12th,  187S,  and 
by  this  latter  act  was  vested  in  commission- 
ers appointed  by  the  circuit  court. — Bak- 
man  vs.  Hackensack  Commission,  41  Vr. 
499. 

The  General  Township  act  (Revision  of 
March  24th,  1899),  does  not  repeal  the  act 
of  April  1st,  1868,  creating  the  Hackensack 
Improvement  Commission. — Ibid. 

10.  Hoboken. 

a.   Right  To  Appropriate  Surplus. 

Under  the  charter  of  the  city  of  Hobo- 
ken the  common  council  is  authorized  to 
appropriate  to  such  municipal  purposes  as 
it  selects  any  surplus  remaining  out  of  the 
additional  percentage  of  taxes  levied  by  the 
assessors  beyond  the  amount  which  the  tax 
commissioners  ordered  to  lie  assessed,  and 
there  is  nothing  in  the  supplement  to  the 
Crimes  act  approved  February  7th,  1S76 
(Gen.  Stat.,  p.  1085),  to  interfere  with  such 
authority. — Sheehey  vs.  Hoboken,  33  Yr 
182. 

b.    Limitations  on  Tax  Rate. 

Under  the  supplement  to  the  charter  of 
the  city  of  Hoboken  (Pamph.  L.,  1871,  p. 
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1417),  the  rate  of  taxation  for  city  purposes 
is  not  limited,  as  it  previously  had  been,  to 
eight  mills  on  each  dollar  of  ratables. — 
Mohmking  vs.  How.      Collector.  :;6  Vr.  469. 

c.  Right  of  Commissioners  To  Reduce 

Taxes. 

The  provisions  in  the  supplement  to  the 
charter  of  the  city  of  Hoboken,  approved 
March  23d,  1859  (Pamph.  L.,  p.  654), 
which  directs  the  commissioners  of  appeal 
to  reduce  the  valuation  of  an  individual's 
property,  for  the  purpose  of  taxation,  to 
the  sum  specified  by  the  owner  under  oath, 
was  annulled  by  the  constitutional  amend- 
ment of  1875  requiring  property  to  be  as- 
sessed at  its  true  value. — Blume  vs.  Bowes, 
Collector,  36  Vr.  470. 

The  commissioners  of  appeal  having,  un- 
der that  supplement,  illegally  ordered  a  re- 
duction of  the  valuation  of  the  prosecutor's 
property,  and  the  collector  having  disre- 
garded the  order,  this  court,  in  obedience 
to  the  act  of  March  23d,  1881  (Gen.  Stat., 
p.  3404),  affirmed  the  tax  on  the  original 
valuation,  which  did  not  exceed  the  true 
value  of  the  property. — Ibid. 

11.  Jersey  City. 

a.  Appointment  of  Additional  Clerk. 

Under  section  24  of  the  supplement  to 
the  charter  of  Jersey  City  passed  March 
27th,  1874,  (Pamph.  L.,  p.  504),  the  board 
of  finance  and  taxation  may,  by  resolution, 
appoint  an  additional  clerk,  beyond  three, 
in  the  city  clerk's  office. — Browning  vs. 
O'Donnell,  31  Vr.  356. 

In  Jersey  City,  it  is  not  requisite  to  the 
validity  of  the  appointment  or  employment 
of  officers,  clerks  or  other  persons  by  the 
board  of  street  and  water  commissioners  that 
there  should  be  a  concurrence  therein  of  the 
board  of  finance. — Herrick  vs.  Hoos,  32  Vr. 
463. 

b.  Referendum  on  Change  of  Govern- 
ment. 

By  an  act  of  the  legislature,  making  a 
change  in  the  government  of  a  class  of  cities, 
it  was  provided  that  it  should  not  go  into 
effect  in  any  city  unless  accepted  by  the 
voters  at  a  general  or  charter  election  under 
submission,  by  resolution,  of  a  specified 
municipal  board,  approved  by  the  mayor. 
Such  a  resolution  having  been  passed  and 
approved  in  Jersey  City,  a  certiorari  with- 
out stay  was  allowed  to  a  private  prosecu- 
tor. It  was  returnable  and  was  duly  re- 
turned before  the  election,  and  came  on  for 
hearing,  on  briefs,  after  the  election. 
HELD,— 

(1)  That  opportunity  would  be  given  the 
prosecutor  to  inform  the  court  of  the  result 
of  the  vote  on  the  submission;  and 

(2)  That  if  the  act  was  rejected,  the  writ 
would  be  dismissed,  but  without  costs. — 
Smith  vs.  Jersev  City,  40  Vr.  147. 


c.  Vote  of  De  Facto  Officer. 

Both  by  the  common  law  and  the  statute 
pertaining  to  this  case,  the  acceptance  of 
the  incompatible  office  of  colonel  vacated 
the  office  of  commissioner,  and  his  vote  for 
the  ordinance,  when  its  validity  is  directly 
challenged  by .  certiorari,  cannot  be  effica- 
cious as  the  act  of  a  de  facto  officer,  to  give 
it  the  quality  of  regularity  and  eon 
legality. — Oliver  vs.  Jersey  City,  34  Vr.  96. 
See  Id.  634. 

12.  Kearney. 

The  town  of  Kearney  was  incorporated 
in  1899  by  acceptance  of  the  general  act  for 
the  formation,  establishment  and  govern- 
ment of  towns  (Pamph.  L.,  1895,  p.  218; 
Gen.  Stat.,  p.  3525),  and  the  supplements 
thereto,  including  a  supplement  (Pamph. 
L  ,  1898,  p.  37)  which  subjects  all  towns  so 
incorporated  to  the  provisions  of  th< 
1895  and  of  "other  genera)  laws  for  the 
government  of  towns."  Such  acceptance 
was  sanctioned  by  an  act  of  the  legislature 
(Pamph  L..  1898,  p.  150),  approved  after 
the  supplement  of  1898  took  affect.  Among 
the  "general  laws  for  the  government  of 
towns,"  then  in  force,  was  an  act 
L.,  1897,  p.  149)  providing  a  term  of  three 
years  for  the  town  treasurer  "elected"  in 
the  towns  of  this  state.  After  the  incorpora- 
tion of  Kearney  relator  was  chosen  town 
treasurer  by  the  affirmative  votes  of  all  the 
members  of  the  town  council,  to  take  office 
June  1st,  1899.  HELD,  that  relator  is 
entitled  to  a  three  year's  term  of  office. — 
Reid  vs.  Gorsuch,  38  Vr.  396. 

Discussion  of  the  meaning  of  the  terms 
"appointed"  and  "elected"  as  employed 
in  the  general  act  relative  to  towns  (Pamph. 
L.,  1895,  p.  218;  Gen.  Stat.,  p.  3525).  and 
in  the  act  of  1897  (Pamph.  L.,  p.  149). — 
Ibid. 

13.  Long  Branch  Commission. 

a.  Opening  and  Widening  Street. 

The  act  of  March  12th,  1878  (Pamph.  L., 
p.  70),  and  its  supplement  of  1880  (Pamph. 
L.,  p.  309),  will  apply  to  Long  Branch, 
which  is  a  political  sub-division  of  Ocean 
township  governed  by  "The  Long  Branch 
Police,  Sanitary  and  Improvement  Com- 
mission," which  is  vested  with  various 
municipal  powers,  among  them  being  the 
right  to  lay  out,  widen  and  otherwise  im- 
prove streets  and  avenues,  and  the  making 
of  a  reassessment  in  Long  Branch  for  a  part 
of  the  costs,  damages  and  expenses  of  pav- 
ing streets  and  avenues,  when  the  original 
assessment  had  been  set  aside  as  illegal,  is 
warranted  by  the  said  acts. — Long  Branch 
Commission  vs.  Dobbins,  32  Vr.  659. 

b.  Special  Benefits  as  Basis  of 

Assessment. 

An  assessment  for  benefits  from  street 
improvements  based  upon  the  frontage  of 
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the  property  on  the  line  of  the  streets  im- 
proved, and  when  the  depth  of  the  lots  as- 
sessed is  not  in  all  cases  uniform,  is  not 
erroneous  unless  it  appears  by  the  evidence 
that  the  benefits  have  not  been  fairly  and 
justly  assessed  among  those  benefited 
thereby. — Long  Branch  Commission  vs. 
Dobbins,  32  Vr.  659. 

A  decision  of  the  supreme  court  in  a  case 
of  assessments  for  special  benefits  for  street 
improvements,  which  set  aside  "both  the 
proceedings  and  assessment,"  and  a  rule  has 
been  regularly  entered  in  conformity  there- 
with, invalidates  the  entire  assessment,  and 
is  not  limited  in  its  legal  effect  to  the  pros- 
ecutors only. — Ibid. 

c.  Rules  and  Regulations  of. 

The  standing  rules  of  the  Long  Branch 
Commission  adopted  under  authority  of  the 
statutes  by  which  the  commission  is  organ- 
ized, are  obligatory  on  the  commission,  so 
that  its  action  in  disregard  of  them  is  illegal. 
—Hicks  vs.  Long  Branch  Commission,  40  Vr. 
300. 

According  to  the  standing  rules  of  the 
Long  Branch  Commission,  in  every  vote 
relating  to  a  special  appropriation,  the  ayes 
and  nays  must  be  taken  and  recorded. 
HELD,  that  a  resolution,  directing  the 
execution  of  a  contract  which  would  bind 
the  municipality  to  make  payments  that 
could  be  met  only  by  special  appropriations, 
could  not  be  lawfully  passed  without  taking 
and  recording  the  ayes  and  nays. — Ibid. 

14.  Millville. 

a.  Power  To  Erect  Light  Plant. 

The  "Act  to  incorporate  the  city  of  Mill- 
ville," approved  February  20th,  1866,  gave 
power  to  the  common  council  to  pass  or- 
dinances for  (among  other  things)  "lighting 
the  streets"  of  the  city.  HELD,-  that, 
looking  at  whole  act,  the  grant  of  that  power 
did  not,  by  implication,  confer  authority 
on  the  city  to  erect  and  maintain  an  electric 
light  plant.— Howell  vs.  Millville,  31  Vr.  95. 

b.  Actions  on  Ordinances. 

The  action  of  debt  prescribed  by  the 
charter  of  the  city  of  Millville,  to  be  brought 
for  the  recovery  of  a  pecuniary  penalty 
incurred  by  violating  a  city  ordinance,  is  a 
suit  in  the  court  constituted  by  statute  for 
the  trial  of  small  causes,  held  by  a  justice  of 
the  peace,  or  by  the  mayor  of  the  city  in- 
vested for  this  purpose  with  the  authority 
of  a  justice  of  the  peace. — Stokes,  Trea- 
surer vs.  Schlacter,  37  Vr.  247. 

c.  Loaning  Credit  to  Corporation. 

The  charter  of  the  city  of  Millville  author- 
izes  it  to  insure  its  public  buildings  against 
loss  by  fire,  on  the  plan  of  mutual  insurance, 
in  such  companies  as  the  Millville  Mutual 


Marine  and  Fire  Insurance  Company  — 
French,  Receiver  vs.  Millville,  37  Vr.  392. 
A.  38  Id.  349. 

By  giving  its  premium  notes  for  the  pay- 
ment of  assessments  to  meet  losses  incurred 
by  such  an  insurance  company,  the  city  does 
not  loan  its  credit  to  the  company,  in  viola- 
tion of  article  1,  paragraph  19  of  the  con- 
stitution of  New  Jersey. — Ibid. 

By  becoming  a  member  of  such  an  insur- 
ance company,  the  city  does  not  become  the 
owner  of  any  stock  or  bonds  belonging  to 
the  company  or  of  any  stock  in  the  com- 
pany, in  violation  of  article  1,  paragraph  19 
of  the  state  constitution. — Ibid. 

15.  Montclair. 

Under  the  "Voorhees  act"  for  the  forma- 
tion of  town  governments  (Pamph.  L.,  1895, 
p.  218),  and  its  supplement,  towns  may  con- 
struct sewers  within  their  territorial  limits, 
and  also  in  the  territory  of  adjoining  muni- 
cipalities to  secure  an  outlet  for  their  sewage. 
—Butler  vs.  Montclair,  38  Vr.  426. 

The  cost  of  the  entire  system  may  under 
existing  legislation,  be  assessed  upon  lands 
within  the  town  constructing  the  system  of 
sewers,  provided  the  assessment  does  not 
exceed  the  benefit  conferred  and  is  in  pro- 
portion thereto. — Ibid. 

The  "Voorhees  act"  and  the  supplements 
thereto  are  constitutional,  although  they 
do  not  pertain  to  towns  incorporated  by 
special  law  before  the  adoption  of  the  con- 
stitutional amendments. — Ibid. 

The  town  council  is  authorized  to  receive 
the  report  of  the  commissioners  and  confirm 
the  assessment. — Ibid. 

The  report  of  commissioners  may  be 
amended,  under  act  of  February  24th, 
1876,  (Gen.  Stat.,  p.  369).— Ibid. 

16.  Morristown. 

A  municipality  was  empowered  by  a  sup- 
plement to  its  charter  "to  run,  mark,  lay 
out  and  designate  the  lines  and  courses  of 
those  streets  within  its  borders,  the  lines  of 
which  were  uncertain."  Under  the  author- 
ity of  this  charter  provision  it  passed  an 
ordinance  appointing  commissioners  to  lay 
out  and  designate  the  lines  of  F.  street.  An 
abutting  owner  upon  said  street  attacked 
the  validity  of  the  ordinance  on  the  ground 
that  the  street  was  not  a  public  highway  at 
the  time  of  the  passage  of  the  supplement. 
HELD,  that  in  the  absence  of  proof  of  this 
fact  the  ordinance  should  be  sustained,  the 
burden  being  on  the  abutting  owner  to 
prove  the  truth  of  her  allegation. — Lathrop 
vs.  Morristown,  38  Vr.  247. 

The  supplement  required  the  commis- 
sioners,  after  running  and  laying  out  the 
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lines  of  such  streets,  to  make  a  map  and 
profile  thereof,  and  provided  that  the  map 
and  profile  should  be  "full  evidence  of  the 
street  and  of  its  lines  and  courses."  HELD, 
that,  by  the  true  construction  of  this  pro- 
vision, the  commissioners'  map  and  profile 
are  made  prima  facie  evidence  of  the  lines 
and  courses  of  the  street. — Ibid. 

17.  Newark. 

a.  Duties  of  Clerk. 

The  city  clerk  of  Newark  i-  under  no  duty 
to  furnish  gratuitously  to  private  persons 
certified  copies  of  municipal  proceedings. — 
Wendell  vs  .\<  wark,  ::i  Vr.  216. 

The  demand  by  such  clerk  of  a  reasonable 
fee  for  certifying,  for  a  purchase  of  city 
bonds,  (lie  minutes  of  the  citj  council  re- 
lating to  the  bond  issue,  promptly  with- 
drawn upon  an  intimation  that  such  certify- 
ing might  fairly  be  considered  city  business, 
affords  no  evidence  to  sustain  a  charge  of 
willful  or  corrupt  misconduct  in  office. — 
Ibid. 

b.  Bridging  Street. 

On  March  1st,  1900,  the  board  of  street 

and  water  commissioners  of  the  city  of  New- 
ark passed  an  ordinance  to  grant  permission 
to  the  Prudential  Insurance  Company  to 
construct  and  maintain  a  bridge  across 
Bank  street  in  said  city,  several  feet  above 
the  surface  of  the  street,  as  a  passageway 
between  two  buildings  owned  by  the  com- 
pany on  opposite  sides  of  the  street. 
HELD,— 

1.  That  the  board  had  not  lawful  power 
to  grant  such  permission. 

2.  That  owners  of  property  fronting  on 
Bank  street  in  the  blocks  adjacent  to  those 
on  which  the  company's  buildings  stood, 
wire  entitled  to  prosecute  a  certiorari  to  set 
aside  the  ordinance,  it  being  shown  by  the 
evidence  in  the  cause  that  the  property  of 
the  prosecutors  would  be  injuriously  affected 
bv  the  bridge. — Beecher  vs.  Newark,  35  Vr. 
475.     See  36  Id.  307. 

Under  the  provisions  of  the  city  charter 
of  Newark  the  municipal  authorities  have 
no  power  to  pass  an  ordinance  granting  per- 
mission to  a  property  owner  to  erect,  con- 
struct and  maintain  an  arch  over  a  street, 
connecting  buildings  on  both  sides  thereof. 
— Beecher  vs.  Newark,  36  Vr.  307. 

c.  Superintendent  of  Buildings. 

The  office  of  superintendent  of  buildings, 
under  the  charter  and  ordinances  of  the  city 
of  Newark,  is  a  city  office  and  exists  because 
of  the  power  to  create  it  under  sections  21 
and  31  of  the  city  charter  of  1S57. — Peal  vs. 
Newark,  37  Vr.  105.     See  Id.  265. 

Such  officer  is  one  of  the  subordinate 
officers  of  the  city  authorized  to  be  provided 
for,  but  not  named,  in  section  21  of  the  city 
charter,   and  under  said  section  his  term 


of  office  can  only  continue  until  bis  office  is 
declared  vacant  or  until  another  person  is 
appointed  to  succeed  him. — Ibid. 

An  appointment    to  such  office  for  the 

term  of  two  year.-  and  an  acceptance 
by  the  appointee  will  not  create  a  contract 
for  such  term.  The-  case  of  Hardy  vs. 
Orange,  32  Vr.  620.  is  not  applicable, 
hut  the  principle  of  Gear  vs.  Hoboken,  .': 
Dutcher,  265,  applies.  —Ibid. 

The  act  of  April  28th,  1886,  providing  for 
the  appointment  of  an  inspector  of  build- 
ings in   cities   anil   authorizing  his  appoint- 

two  years  and  prohibiting  his  re- 
moval except  lor  cause,  has  no  relevancy 
to  the  incumbent  of  the  office  of  superinten- 
dent of  building  ■■■   t  he  ordinances 

of  the  city  of  Newark  under  the  power  con- 
ferred by  the  city  charter. — Ibid. 

An  oilier  appointed  by  the  common 
council  of  the  city  of  Newark,  under  the 
power  conferred  by  section  21  of  the  city 
charter,  is  appointed  for  a  term  determin- 
able upon  the  council  declaring  his  office 
vacant,  or  upon  the  appointment  of  hi-  suc- 
cessor and  his  entry  upon  the  dutie 
office. — O'Rourke  vs.  Newark,  37  Vr.  109. 
Si  i   /'/.  265. 

Such  a  person  so  appointed  holds  his  office 
for  a  term  fixed  by  la  w  and  is  not  within  the 
case  of  Hardy  vs.  Orange,  32  Vr.  620. — Ibid. 

The  charier  of  Newark  (Pamph.  L.,  1857, 
p.  116)  authorizes,  through  the  common 
council  of  that  city,  regulation  and  inspec- 
tion of  buildings  and  the  Appointment  of 
necessary  subordinate  officers  to  hold  dur- 
ing the  pleasure  of  the  council;  every  officer 
elected  or  appointed  in  pursuance  of  the 
act  to  take  and  subscribe  an  official  oath 
before  entering  upon  his  duties.  Later 
general  legislation,  enacted  after  the  con- 
stitutional amendment  requiring  regulation 
of  the  internal  affairs  of  cities  to  be  by 
general  laws,  authorizes  the  appointment 
in  any  city,  by  its  common  council,  of  a 
building  inspector,  to  hold  for  a  term  to  be 
fixed,  within  a  stated  limit,  by  the  council, 
with  specified  duties  and  other  duties  to 
be  defined  bv  the  council,  (Pamph.  L.,  1886, 
p.  321;  Pamph.  L.,  1899,  p.  21).  The  com- 
mon council  of  Newark  ordained  building 
regulations  and  provided  for  an  officer, 
styled  superintendent  of  buildings,  with, 
substantially,  the  powers  of  the  general  law, 
and  appointed  such  an  officer,  and  fixed  his 
term  at  the  maximum  allowed  by  that  law. 
It  also  appointed  assistants  to  such  officer 
and  attempted  to  fix  for  them  like  terms. 
HELD  — 

1.  That  such  appointment  of  "superin- 
tendent of  buildings"  must  be  taken  to  be 
that  of  the  statutory  "inspector  of  build- 
ings;" that  the  appointee  could  not  be  re- 
moved by  a  succeeding  council,  at  will,  dur- 
ing the  fixed  term,  and  that  his  failure  to 
take  the  official  oath  prescribed  by  the  city 
charter,  before  he  entered  on  his  duties,  did 
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not  deprive  him  of  a  standing  to  contest  by 
certiorari  his  attempted  removal  from  his 
office. 

2.  That  the  attempt  to  fix  terms  for  the 
assistants,  holding  simply  under  the  city 
charter  as  subordinate  officers,  was  void  as 
against  a  succeeding  council. — Peal  vs. 
Newark,  37  Vr.  265. 

d.  Police  Department. 

The  code  of  discinline  of  the  police  depart- 
ment of  the  city  of  Newark  does  not  author- 
ize the  dismissal  of  an  officer  or  patrolman 
from  the  police  force  for  offences  or  conduct 
committed  prior  to  entry  upon  the  service. — 
Campbell  vs.  Police  Commissioners,  42  Vr. 
98. 

18.  New  Brunswick. 

Under  the  act  creating  a  commission  for 
streets  and  sewers  in  the  city  of  New  Bruns- 
wick (Pamph.  L.,  1871,  p.  795)  and  its  sup- 
plements, the  municipal  corporation  itself 
did  not  become  indebted  to  the  commission- 
ers for  their  salaries. — Oram  vs.  New  Bruns- 
wick, 37  Vr.  632. 

Under  the  general  act  (Pamph.  L.,  1888,  p. 
29;  Gen.  Stat.,  p.  640),  in  pursuance  of 
which  the  commission  was  abolished,  the 
municipal  corporation  did  not  become 
chargeable  in  an  action  at  law  for  the 
salaries  of  the  commissioners,  Scaine  vs. 
Belleville,  10  Vr.  526,  distinguished. — Ibid. 


19.  Ocean  City. 

Improvements  on  the  ocean  front  end  of 
streets  and  the  construction  of  proper  ap- 
proaches thereto  upon  the  streets  are  street 
improvements  and  under  the  forty-eighth 
section  of  the  charter  of  Ocean  City  (Pamph. 
L.,  1897,  p.  70),  can  only  be  authorized  by 
ordinance. — Bourgeois  vs.  Ocean  City,  41 
Vr.  622. 

20.  Paterson. 

a.  Opening  and  Widening  Streets. 

Under  the  authority  given  by  the  charter 
of  the  city  of  Paterson  to  lay  out  and  open 
streets  and  to  take  such  lands  as  may  be 
necessary  therefor,  upon  making  compensa- 
tion, the  city  has  no  power  to  lay  out  a 
street  through  land  used  by  a  railroad  com- 
pany as  a  freight  yard  when  it  will  deprive 
the  company  of  the  beneficial  use  of  such 
freight  yard  and  compel  it  to  transfer  its 
freight  business  to  another  locality.  To 
authorize  such  an  invasion  of  the  rights  of 
the  company  there  must  be  an  express  grant 
of  power  by  the  legislature,  or  an  implica- 
tion equally  conclusive;  such  power  will 
not  be  inferred  from  the  general  authority 
granted  to  lay  out  and  open  streets. — New 
York,  Susquehanna  and  Western  Railroad 
Co.  vs.  Paterson,  32  Vr.  108. 


The  facts  show,  that  the  point  where  the 
proposed  street  is  to  cross  the  railroad,  is 
the  prosecutor's  freight  yard ;  the  ordinance 
is  therefore  set  aside,  on  the  authority  of 
the  New  York,  Susquehanna  and  Western 
Railroad  Co.  vs.  Paterson,  32  Vr.  408. — ■ 
Paterson  and  Ramapo  Co.  vs.  Paterson,  43 
Vr.  112. 

b.  Election  of  Aldermen. 

Bv  the  charter  of  the  city  of  Paterson 
(Pamph.  L.,  1871,  p.  808,  sees.  3,  21),  one 
alderman  is  to  be  elected  each  year  in  each 
ward,  to  hold  office  for  two  years,  and  the 
board  is  to  be  divided  into  two  classes, 
according  to  the  dates  of  expiration  of 
office  of  the  several  aldermen.  HELD,  that 
this  method  of  classification  applies  to 
aldermen  representing  new  wards  established 
pursuant  to  the  General  act  (Pamph.  L., 
1895,  p.  311),  as  well  as  to  those  represent- 
ing wards  that  existed  at  the  date  of  the 
charter. — Winters  vs.  Warmolts,  41  Vr.  615. 

Where  two  aldermen  were  to  be  elected 
in  a  certain  ward,  one  for  a  short  term  and 
the  other  for  a  full  term,  certificates  of 
nomination  filed  pursuant  to  the  General 
Election  law  (Pamph.  L.  1898,  p.  258,  sec. 
42)  set  forth  that  one  candidate  was  nomin- 
ated for  the  "short  term"  and  another  for 
the  "long  term,"  but  no  such  distinction 
was  made  upon  the  ballot.  HELD,  that 
it  was  competent  to  refer  to  the  certificates 
of  nomination  to  determine  which  candidate 
was  entitled  to  the  full  term. — Ibid. 

The  city  clerk,  in  publishing  notice  of  an 
election,  omitted  to  mention  one  of  the 
offices  that  were  to  be  filled,  but  the  case 
showed  that  notwithstanding  this  omission 
there  was  a  full  and  fair  election.  HELD, 
that  its  results  could  not  be  ignored  by 
reason  of  the  defect  in  the  notice. — Ibid. 

21.  Plainfield. 

A  judgment  rendered  by  the  city  court 
of  Plainfield  that  a  person  convicted  of 
violating  a  city  ordinance  should  "pay  a 
fine  of  fifteen  dollars,  or  stand  commit  led 
to  the  county  jail  for  a  term  of  forty  days," 
is  illegal  under  section  3  of  the  supplement 
to  the  city  charter,  approved  March  18th, 
1874. — Treasurer  of  Plainfield  vs.  Marcellus, 
39  Vr.  201. 

22.  Ridgefield. 

After  a  judgment  was  obtained  against 
the  board  of  education  of  the  township  of 
Ridgefield,  and  an  execution  was  issued 
upon  it  in  pursuance  of  the  act  of  1900 
(Pamph.  I...  p.  280),  a  portion  of  the  terri- 
tory of  Ridgefield  was  severed  from  it  by 
legislative  action  and  added  to  other  muni- 
cipalities. HELD,  that  in  the  absence  of 
any  legislative  declaration  to  the  contrary, 
Ridgefield  owns  all  the  property  within  its 
present    limits,   and   is   liable  for  all   debts 
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contracted  before  the  severance  of  its  ter- 
ritory.—McCully  vs.  Tracy,  Collector,  37  Vr. 
489. 

23.  Trenton. 

a.  Power  op  Police  Board. 

The  board  of  police  commissioners  of 
Trenton  is  authorized  by  law  to  make:  rules 
and  regulations  for  the  government  of  the 
police  force,  and  a  rule  against  conduct 
unbecoming  an  officer  and  a  gentleman  is 
violated  by  an  officer  saying  of  one  of  the 
police  commissioners  that  he  was  a  ''liar 
and  you  could  not  believe  him  under  oath." 
— Alcutt  vs.  Police  Commissioners,  37  Vr. 
173.     A.  38  Id.  351. 

Upon  a  trial  on  such  a  charge  this  court 
will  not  interfere  if  the  evidence  upon  which 
the  accused  was  found  guilty  formed  a  ra- 
tional basis  for  the  judgment. — Ibid. 

b.  Legality  of  Improvement  Pro- 
ceedings. 

Section  88  of  the  charter  of  the  city  of 
Trenton    provides    for    the    initiation    of 


certain  municipal  improvements  by  common 
council  by  ordinance  unless,  after  public 
notice  of  the  intention  of  common  council 
to  make  such  improvement,  the  owners  of 
one-half  in  running  feet  of  the  lots  border- 
ing on  the  highway  affected  shall,  by  a 
specified  date,  remonstrate  against  it.  Sec- 
tion 77  of  the  charter  provides  that  no 
ordinance  for  any  improvement  shall  be 
adopted  by  common  council  until  public 
notice  shall  be  given  in  response  to  which 
written  objections  to  the  making  of  such 
improvement  may  be  filed  on  or  before  a 
specified  date.  HELD,  that  notice  of  the 
hearing  required  by  the  seventy-seventh 
section  was  not  given  by  the  publication 
of  a  single  notice  by  which  the  time  for  filing 
such  objections  was  made  exactly  to  coin- 
cide with  the  date  for  filing  remonstrances 
under  the  eighty-eighth  section  of  the  char- 
ter.— Milner  vs.  Trenton,  37  Vr.  150. 


MURDER. 

See  Criminal  Law  and  Procedure. 


N 


NAMES. 

Identity  of  name  is  prima  facie  identity 
of  person. — Green  vs.  Heritage,  34  Vr.  455. 
See  35  Id.  567. 


NATIONAL  BANKS. 

See  Banks  and  Banking. 


NATIONAL  GUARD. 

Cross  Reference.   Militia. 

The  action  of  a  colonel  of  the  national 
guard  in  dropping  an  enlisted  man  from  the 
roll  of  his  company  involves  neither  the 
personal  liberty  or  property  of  the  indivi- 
dual, and  one  who  enters  the  national  guard 
must  submit  himself  to  a  military  law,  and, 
in  such  a  case,  must  find  his  remedy  by  an 
appeal  to  the  military  tribunals. — In  re 
Powers,  37  Vr.  570. 

Section  140  of  the  National  Guard  act 
while  it  exempts,  does  not  disqualify,  mem- 
bers of  the  guard  from  jury  duty.— State  vs. 
Barker,  39  Vr.  19. 


NE  EXEAT. 

One  against  whom  a  writ  of  ne  exeat  has 
issued  may,  at  any  time,  move  for  a  dis- 
charge of  affidavits,  and  the  court  may 
make  the  discharge  on  any  ground  which 
shows  that  the  writ  should  not  have  been 
granted. — Dithmar  vs.  Dithmar,  2  Rob. 
533. 

The  court  of  chancery  has  jurisdiction 
over  a  drunkard  so  adjudged  upon  inquisi- 
tion de  lunatico,  and  may  commit  him  to 
the  county  jail  upon  a  writ  ne  exeat  await- 
ing appointment  of  a  guardian  by  the  or- 
phans court  of  the  county. — In  re  J.  Watts 
Kearney,  Jr.,  21  N.  J.  L.  J.  25. 


NEGOTIABLE  INSTRUMENTS. 

See  Banks  and  Banking;  Bills  and 
Notes ;    Checks. 


NEWARK  PLANK  ROAD  CO. 

By  the  act  of  February  24th,  1S49,  the 
corporate  existence  of  the  Newark  Plank 
Road  Company  commenced  at  the  time  of 
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the  passage  of  the  act  and  terminated  on 
the  24th  February,  1899,  except  for  the 
purposes  specified  in  the  fifty-ninth  section 
of  the  act  respecting  corporations. — Grey, 
Attorney-General  vs.  Newark  Plank  Road 
Co.,  36  Vr.  51.     See  Id.  603. 


NEWSPAPERS. 

In  the  "Act  to  regulate  the  price  of  legal 
advertising,"  approved  April  14th,  1891 
(Gen.  Stat.,  p.  2325),  the  word  "line" 
means  a  row  of  words,  letters  or  figures  ex- 
tending across  a  column,  without  regard  to 
the  size  of  the  type  in  which  it  is  printed. — 
Sheely  vs.  Hoboken  Printing  Co.,  33  Vr.  184. 


NEGLIGENCE. 


I.  AS   CRITERIA 
INQ  DAMAGE. 


FOR    RESULT= 


II.  DUTY  OF  LAND  OWNER. 

1.  To  Mere  Licensee. 

2.  To  Infant  Licensee. 

3.  To  One  Invited. 

III.  PARTICULAR  CASES  OF. 

1.  Failure   To    Protect    Trench 
and  Excavations. 

2.  Care  of  Public  Bridge. 

3.  Transmission  of  Electric  Cur= 
rent. 

4.  Care  in  Walking  Along  Pub= 
lie  Street. 

5.  Landlord's  Care  of  Premises 
Rented. 

6.  Construction  of  Wall. 

7.  Exhibition  of  Fireworks. 

8.  Accumulation  of  Gas  in  Sub= 
way. 

9.  Driving  Horse  and  Wagon. 

10.  Maintaining  Defective  Stair= 
way. 

11.  Leaving     Horse     Untied     in 
Street. 

12.  Obstructions     in    Street    or 
Sidewalk. 

13.  Unsafe  Condition  of  Public 
Hall. 

14.  Operation  of  Elevator. 

15.  Falling  of  Derrick. 

16.  In  Sale  of  Property. 


IV.  CONTRIBUTORY  NEGLIGENCE. 

1.  When  Properly  Left  to  Jury. 

a.  Failure  To  Distinguish 
Trench. 

b.  Generally. 

c.  Failure  To  Observe  Defect 
in  Bridge. 

d.  Striking  Match  To  Locate 
Gas  Leak. 

e.  Failure  To  Avoid  Electric 
Wire. 

2.  Particular  Cases  of. 

V.  RES  IPSA  LOQUITUR. 

VI.  IN    OPERATION    OF   STREET 

RAILWAYS. 
See  Street  Railways;  Master  and 
Servant;  Infants. 

VII.  IN  OPERATION  OF  RAIL= 
ROADS. 

See  Railroads;  Master  and  Ser= 
vant;  Infants. 

VIII.  OF  MASTER  AND  SERVANT. 
See  Master  and  Servant. 

IX.  OF  INDEPENDENT  CON= 
TRACTOR. 

X.  DUTY  IMPOSED  BY  STATUTE. 

Cross  References.    Landlord  and  Ten= 
ant;   Pleading  and  Practice. 


I.  AS  CRITERIA  FOR  RESULTING 
DAMAGES. 

A  person  is  not  legally  responsible  for  an 
injury  which  results  to  another  from  a  law- 
ful act,  done  by  him  in  a  lawful  manner, 
and  without  any  carelessness  or  negligence 
on  Ms  part. — Ulshowski  vs.  Hill,  32  Vr.  375. 

Where,  in  an  action  for  negligence,  the  proof 
does  not  show  negligence  in  either  party, 
the  plaintiff  cannot  be  permitted  to  recover 
from  the  mere  fact  of  the  accident. — 
McGuire  vs.  Central  Railroad  Co.,  39  Vr. 
608 


II.  DUTY  OF  LAND  OWNER. 
1.  To  Mere  Licensee. 

The  owner  of  lands  is  under  no  obligation 
|  to  keep  them  in  a  safe  condition  for  the  use 
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Duty  of  Land  Owner. — Particular  Cases  of. 


of  a  person  who  comes  upon  them,  nol  by 
the  invitation  of  the  owner,  but  merely  by 
his  permission. — Fit zpat rick  vs.  Glass  Manu- 
facturing Co.,  32  Vr.  378. 

The  owner  of  lands  is  not  chargeable  with 
the  duly  of  maintaining  them  in  a  safe  con 
dition  with  respect  to  a  person  who  enters 
merely  by  his  license.  As  to  such  person 
the  land  owners  only  duty  is  to  abstain  from 
acts  which  are  willfully  injurious. — Taylor 
vs.  Haddonfield  and  Camden  Turnpike  Co., 
36  Vr.  102. 

An  averment  in  the  declaration  that  the 
plaint  ill  was  lawfully  upon  the  defendant's 

in. is  does  not  show  that  he  was  there 

with  any  greater  right  than  thai  of  a  men 
the  only  duty  the  defendant  owed 
to  such  a  person  was  to  refrain  from  act- 
willfully  injurious. — Land  vs.  Fitzgerald,  39 
Vr.  28. 

2.  To  Infant  Licensee. 

A  land  owner  is  ordinarily  under  no  obli- 
gation to  a  mere  licensee  or  to  a  trespasser 
to  keep  his  premises  in  a  safe  condition. 
and  the  fact  that  the  licensee  or  the  trespas- 
ser is  an  infant  of  tender  years  affords  no 
reason  for  modifying  this  rule,  and  charging 
the  landowner  with  a  duty  which 
otherwise  exist. — Delaware,  Lackawanna 
&  Western  Railroad  Co.  vs.  Reich,  32  Vr. 
635. 

When  an  owner  of  lands  erects  upon  his 
premises,  for  their  more  beneficial  user,  a 
structure  which  happens  to  be  attractive  to 
children,  he  does  not,  by  such  action,  ex- 
tend an  invitation  to  children  to  enter 
thereon. — Ibid. 


3.  To  One  Invited. 

Where  the  owner  or  occupier  of  lands, 
by  express  invitation,  induces  a  person  to 
make  use  of  a  portion  of  the  premises  for 
an  expressed  purpose,  his  liability  is  confined 
within  the  limits  of  the  invitation  and  does 
not  extend  to  injuries  received  by  the  per- 
son invited  while  using  the  premises  for  a 
purpose  not  expressed  and  not  authorized 
by  the  invitation. — Ryerson  vs.  Bathgate. 
38  Vr.  337. 

Where  the  owner  invites  another  to  come 
upon  his  premises  he  is  required  to  use 
reasonable  care  to  have  his  premises  in  a 
safe  condition. — Land  vs.  Fitzgerald,  39  Vr. 
28. 

The  owner  of  premises  who  by  invitation, 
express  or  implied,  induces  a  person  to  come 
upon  his  premises,  is  under  a  duty  to  exer- 
cise ordinary  care  to  render  the  premises 
reasonably  safe  for  the  purposes  embraced 
in  the  invitation.— Smith  vs.  Jackson,  41 
Vr.  183. 


III.  PARTICULAR  CASES  OF. 

1.  Failure  To  Protect  Trench  and 
Excavations. 

The  dilondaiil  having  dug  a  trend 
the  highway,  laid  a   temporary  brid 

part  of  it,  on  one  ide  of  the  road 
night  put  a  red  light  at  each  side  of  the 
bridge;  the  plaintiff,  approaching  on  a 
bicycle  thougl  I  thai  the  red  lights  indicated 
that  the  danger  was  between  them,  and, 
attempting  to  l  I  them,  fell  into 

the  trench.  HELD,  that  the  evidence  pro- 
duced by  the  plaintiff  that  it  was  the  usual 

practice  for  person-:  placing 

the  highway  to  put  a  rod  ligl 

of  t  he  oh-i  i  uc1  i   ■  el  en1  testimony. 

— T.  A.  Gillespie  Co.  vs.  Cumming 

;s70. 

When  the  work  of  the  construction,  repair 

or  alteration  of  a  streel  railway  track  in 
-  of  a  city  is  authorized  by  law, 
made  in  such  work, 
which  are  to  be  kepi  open  ,-,t  night,  ' 
is  incumbent  upon  those  in  the  performance 
of  the  work,  under  a  contract  with  tin-  street 
railway    company,    to    exercise    n 

aard  .such  excavations  to  protect 
those  in  'he  use  of  the  streets  from  injury 
from  such  exca  .  vs.  Wharton, 

35  Vr.  453. 

In  order  to  be  reasonable  the  degree  of 
care  must  bo  a  high  one,  because  those  who 
are  in  the  use  at'  the  streel   have  the  right 
to  assume,  unless  their  attention  I 
attraetod  to  the  danger,  that  the 
free  from  such  excavati  ins. — Ibid. 

Such  ]n  re  in   the  use  of  the 

highway  or  streel  are  bound  to  the  exercise 
of  only  ordinary  care  to  avoid  injury  from 
such  excavations. — Ibid. 

The  question  of  whether  the  defendant, 
in  an  action  for  injuries  received  by  falling 
or  driving  into  such  excavations,  lias  exer- 
cised reasonable  care  in  guarding,  signaling, 
screening  or  fencing  such  excavations,  when 
the  facts  are  in  dispute,  or  where  infer- 
ences may  be  reasonably  drawn  either  in 
favor  of  or  against  the  exercise  of  such  care, 
is  one  for  the  jury,  as  well  as  the  qu> 
whether  the  plaintiff  under  such  circum- 
stances is  guilty  of  contributory  negligence. 
— Ibid. 

Where  the  abutting  owner  or  those  under 
him  find  it  necessary  in  the  improvement 
of  the  abutting  property  to  make  excava- 
tions in  or  along  a  city  street,  it  becomes 
their  duty  to  exercise  reasonable  care  to 
properly  guard  the  excavation  to  prevent 
accident. — Sutphen  vs.  Hedden,  3S  Vr.  324. 

They  may  perform  this  duty  by  erecting 
guards  or  barriers,  or  by  giving  warning  by 
lights  or  otherwise  to  protect  the  careful 
traveler  from  injury;  the  sufficiency  of  such 
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guards  or  warnings,  under  the  circumstances 
of  a  given  case,  being  a  question  for  the  jury. 
—Ibid. 

In  the  erection  of  a  fence  to  guard  such 
an  excavation,  the  owner  is  required  to 
make  it  sufficiently  secure  to  withstand 
any  wind  that  a  reasonable,  prudent  man 
ought  to  have  anticipated  in  building  such 
a  fence.  If  it  fall,  causing  injury,  only 
because  the  wind  was  of  such  extraordinary 
violence  or  unusual  character  that  a  reason- 
able, prudent  man  would  .not  have  antici- 
pated it,  the  owner  would  not  be  liable. — 
Ibid. 

The  plaintiff  was  injured  by  the  fall  of 
a  fence  induced  by  a  high  wind  and  by  his 
precipitation  thereby  into  an  excavation 
made  along  a  city  street  for  building  pur- 
poses and  obtained  a  verdict  for  damages. 
Exceptions  were  taken  on  the  trial  to  re- 
fusals to  non-suit  and  to  direct  a  verdict, 
and  also  to  refusals  to  charge  as  requested. 
HELD,  on  review,  that  there  were  no  errors 
in  thi'  rulings. — Ibid. 

2.  Care  of  Public  Bridge. 

A  public  bridge  is  a  highway,  and  those 
traveling  upon  il  as  a  part  of  a  public  road 
or  street,  have  a  right  to  presume,  in  the 
absence  of  notice  or  knowledge  to  the  con- 
trary, that  such  bridge  is  clear  of  unguarded 
obstructions  and  dangers. — Mahnken  vs. 
Freeholders  of  Monmouth,  33  Vr.  404. 

3.  Transmission  of  Electric  Current. 

A  company  authorized  to  place  wires  in 
public  highways,  which  wires  it  uses  in  its 
business  to  transmit  an  electric  current 
which  is  dangerous,  must  exercise  a  high 
degree  of  care  to  prevent  injury  to  any 
persons  using  the  highways  for  pa:  age; 
but  to  one  who,  with  others,  breaks  down 
such  wires  and  so  exposes  them  uninsulated 
and  dangerous,  it  owes  no  duty  except  to 
refrain  from  willful  acts  to  his  injury,  and 
it  will  not  be  responsible  for  an  injury  re- 
ceived by  him  while  handling  the  wins 
so  broken,  because  it  maintained  or  renewed 
the  current  passing  over  them. — Newark 
Electric  Light  and  Power  Co.  vs.  McGil very, 
33  Vr.  451.     See  34  Id.  591. 

The  plaintiff  picked  up  a  wire  that  was 
lying  in  a  public  highway  and  was  injured 
by  .hi  electric  current.  He  brought  suit 
against  the  telephone  company  whose  wire 
it  was  and  against  the  trolley  company  whose 
current,  it  was  contended,  did  the  harm. 
HELD,— 

1.  That  the  question  whether  the  linemen 
nf  tin'  telephone  company  had  been  reason- 

■  ably  diligent  in  discovering  the  fallen  wire 
and  in  preventing  probable  injury  was  pro- 
perly left  to  the  jury;  also,  that 

2.  Whether  the  failure  of  the  trolley 
company  to  use  guard  wires  was  negligence 
by  which  the  plaintiff  was  injured,  was  for 
the  jury. 


3.  Testimony  that  a  witness  had  certain 
uses  of  his  hand  after  an  accident  somewhat 
similar  to  the  plaintiff's  was  properly  ex- 
cluded. 

4.  If  the  plaintiff  used  reasonable  care  in 
the  selection  of  a  reputable  pljysician  to  cure 
his  injury  he  cannot  be  kept  out  of  damages 
because  with  a  better  physician  he  would 
have  had  better  results. — New  York  and  New 
Jersey  Telephone  Co.  vs.  Bennet,  33  Vr.  742. 

Proof  that  an  electric  light  wire,  con- 
trolled by  a  private  corporation  and  nor- 
mally suspended  upon  poles  along  a  public 
street,  was  trailing  broken  on  the  sidewalk, 
affords  a  presumption  of  negligence  in  a  suit 
against  such  corporation  by  a  person  in- 
jured through  electric  shock  by  contact 
with  such  wire.  Res  ipsa  loquitur. — New- 
ark Electric  Co.  vs.  Ruddy,  33  Vr.  505.  A. 
34  Id.  357. 

One  who  uses,  controls  and  manages  an 
electric  current  of  high  destructive  power 
in  a  place  where  it  is  reasonably  probable 
that  others  must  enter  to  work,  owes  to  each 
person  who  so  enters  a  duty  to  use  reasonable 
care  to  maintain  proper  insulation  of  such 
current. — Anderson  vs.  Jersey  City  Electric 
Light  Co.,  34  Vr.  387. 

In  an  action  against  an  electric  light 
company  for  causing  the  death  of  the  plain- 
tiff's intestate,  who  was  an  employe  of  the 
traction  company,  the  plaintiff  proved  that 
the  employes  of  the  traction  company  broke 
down  a  wire  of  the  electric  light  company, 
the  naked  end  of  which  was  touched  to  a 
metallic  hydrant  and  gave  no  flash,  and  that 
shortly  afterwards  the  intestate  handled  this 
wire  and  was  killed.  It  was  also  proved 
by  an  expert  witness  called  by  the  plaintiff 
that  the  failure  to  elicit  a  spark  from  the 
wire  indicated  either  that  the  circuit  was 
perfectly  insulated  or  that  the  current  was 
off,  and  that  whether  the  breaking  and 
grounding  of  the  wire  would  be  indicated 
nt  the  defendant's  powerhouse  depended 
upon  "how  severe  the  ground  was,"  of 
which  there  was  no  proof.  HELD,  that 
this  testimony  was  incapable  of  supporting 
the  burden  of  proof  necessary  to  the  plain- 
tiff's recovery,  and  that  a  verdict  should 
have  been  directed  for  the  defendant. — 
McGilvery  vs.  Electric  Light  and  Power  Co., 
34  Vr.  591. 

One  of  the  defendants  maintained  in  a 
public  street  a  line  of  wires  carrying  a 
harmless  current  of  electricity,  and  the 
other  defendant  maintained  in  the  street, 
below  that  line,  a  transverse  line  of  wins 
carrying  a  dangerous  current;  there  were 
no  guards  to  prevent  one  of  the  upper  wires, 
that  fell,  from  coming  in  contact  with  the 
lower  wires  and  thus  conducting  their 
dangerous  current  down  to  the  surface  of 
the  street.  HELD,  that  the  absence  of 
such  guards  would  sustain  a  finding  that 
both  defendants  had  neglected  their  duty 
to    travelers  on   the   highway. — Rowe   vs. 
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New  York  and  New  Jersey  Telephone  Co., 
37  Vr.  19. 

An  abutting  owner  or  occupant  of  prem- 
ises who  maintains  a  coal-hole  in  a  side- 
walk in  a  city  street,  with  a  lid  upon  it  which 
he  allows  to  become  so  insecure  and  unsafe 
that  a  traveller  stepping  thereon  slips  in  the 
hole  and  is  injured,  is  liable  to  such  injured 
person  irrespective  of  whether  there  be  lia- 
bility on  the  part  of  the  municipality. — 
O'Malley  vs.  Gerth,  38  Vr.  610. 

It  is  the  duty  of  those  maintaining  an  un- 
insulated telegraph  wire  in  a  public  street 
to  use  reasonable  care  that  it  does  not  break 
and  come  in  contact  with  an  insulated  elec- 
tric light  wire,  carrying  a  dangerous  current, 
and  remain  so  long  as  to  wear  off  the  in- 
sulation and  divert  the  current  from  the 
electric  light  wire  through  it  to  another  wire 
to  the  injury  of  a  person  lawfully  using  the 
public  street. — Hamilton  vs.  Bordentown 
Electric  Light  Co.,  39  Vr  85. 

It  is  the  duty  of  a  company  maintaining 
in  a  public  street  an  insulated  electric  light 
wire,  carrying  a  dangerous  current,  to  use 
reasonable  care  that  an  uninsulated  tele- 
graph wire  does  not  come  in  contact  there- 
with and  remain  so  long  as  to  wear  off  the 
insulation  so  that  the  current  is  diverted 
into  the  telegraph  wire  and  by  it  carried  to 
a  third  wire,  from  which  it  is  conducted  to 
and  against  and  injures  a  person  lawfully 
using  the  public  street. — Ibid. 

After  the  trial  judge  had  properly  charged 
that  it'  was  the  duty  of  persons  using  a 
dangerous  agency  to  exercise  a  high  degree 
of  care  to  prevent  injury  to  persons  who  in 
the  exercise  of  a  lawful  right  might  come  in 
contact  therewith,  he  then  added;  "The 
usual  rule  applies,  and  that  is  that  they  are 
charged  with  introducing  the  agency  by  the 
use  of  the  best  known  means  and  appliances 
for  so  doing."  HELD,  that  there  was  no 
error  in  this  instruction,  which  imposed  no 
duty  but  that  of  inquiring  for  and  selecting 
the  means  of  safely  using  the  dangerous 
current  of  electricity  which  are  best  known 
for  that  purpose. — Brooks  vs.  Consolidated 
Gas  Co.,  41  Vr.  211. 

Upon  evidence  justifying  the  inference 
that  plaintiff's  intestate  went  upon  the 
balcony  for  the  purpose  of  painting  the 
gutter,  in  the  exercise  of  his  d\ity  as  care- 
taker of  the  house;  that  he  had  been  warned 
of  the  danger  of  contact  with  the  wires  and 
had  replied  that  he  was  not  afraid  of  them ; 
that  he  was  shortly  afterwards  found  dead 
or  dying,  leaning  over  a  balustrade,  with  a 
paint  brush  in  his  right  hand  touching  the 
gutter  and  with  his  left  hand  firmly  grasping 
one  of  the  wires  which  was  within  easy  reach 
of  him.  HELD,  that  it  was  not  erroneous 
to  refuse  to  direct  a  verdict  for  the  defendant 
on  the  ground  of  the  conduct  of  deceased, 
for  the  evidence  did  not  require  the  infer- 
ence that  deceased  had  intentionally  grasped 
the  dangerous  wire,  and  a  jury  might  infer 


that  his  left  hand  had  been  accidentally, 
by  some  unintentional  movement  of  it  in 
the  prosecution  of  his  work,  brought  into 
contact  with  the  wire  and  made  to  grasp  it 
convulsively  by  reason  of  the  strong  cur- 
rent.— Ibid. 

Evidence  that  the  company  protected  the 
wires  by  insulation,  commonly  used  when 
the  converter  is  installed  at  the  top  «f  a  pole, 
did  not  require  a  non-suit  or  a  direction  for 
a  verdict  when  the  evidence  disclosed  that 
more  effective  insulation  could  have  been 
employed  or  other  protection  furnished. 
Upon  such  evidence  it  was  a  question  for  a 
jury  whether  the  company  had  performed 
its  duty. — Ibid. 

The  duty  required  in  such  case  includes 
the  exercise  of  a  reasonable  provision  as  to 
the  possibility  and  probability  of  one  using 
the  balcony  for  a  lawful  purpose  coming  in 
contact  with  the  wires. — Ibid. 

A  company  transmitting  a  current  of 
electricity  of  dangerous  power,  through 
wires,  to  a  converter  placed  by  it  on  the  side 
of  a  dwelling  house  near  to  a  balcony  upon 
the  tin  roof  of  a  portion  of  the  first  story 
thereof,  having  a  gutter  and  leaders  there- 
from to  the  ground,  owes  a  duty  to  anyone 
lawfully  using  the  balcony  to  take  reason- 
able care  to  prevent  the  escape  of  the  cur- 
rent in  ease  of  contact  with  the  wires,  with- 
out fault  on  his  part. — Ibid. 

While  plaintiff  was  driving  along  a  high- 
way at  night  his  horse  fell  down.  He 
jumped  from  the  wagon,  and,  while  walking 
toward  the  horse  to  ascertain  the  cause  of 
the  trouble,  was  suddenly  knocked  down 
and  rendered  unconscious  by  a  shock  from 
a  broken  electric  wire  of  the  defendant,  re- 
ceived either  directly  from  the  wire  itself  or 
through  the  body  of  his  horse.  The  parting 
of  the  wire  was  caused  by  the  falling  upon  it 
of  a  limb  which  broke  away  from  a  nearby 
tree.  No  means  of  preventing  the  occur- 
rence of  such  an  injury  to  its  wire  had  been 
provided  by  the  defendant.  HELD,  that 
the  failure  of  the  defendant  to  protect  its 
wire  justified  a  finding  of  negligence  on  its 
part  by  the  jury.  HELD  further,  that  the 
question  of  the  contributor}'  negligence  of 
the  plaintiff  was  one  to  be  determined  by 
the  jury,  and  not  by  the  court. — Spires  vs. 
Middlesex,  &c,  Electric  Light  Co.,  41  Vr. 
355. 

An  electric  company,  before  sending  its 
current  for  lighting  purposes  through  the 
apparatus  installed  in  a  building  by  other 
parties,  is  bound,  on  its  own  responsibility, 
to  make  reasonable  inspection  of  the  appara- 
tus to  see  whether  it  is  fit  for  use. — Hoboken, 
&c,  Co.  vs.  United  Electric  Co.,  42  Vr.  430. 

A  telephone  company  maintained  a  guy- 
wire  in  such  a  position  that  it  was  likely  to 
and  did  become  crossed  with  an  electric 
light  wire  and  charged  with  a  deadly  cur- 
rent of  electricity;   the  guy  wire  broke,  and 
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the  decedent  came  in  contact  with  it  and 
was  killed;  he  was  at  the  time  in  an  open 
field,  which  the  public  were  accustomed  to 
cross  without  objection  by  the  land  owner; 
whether  he  was  there  of  right  or  as  a  tres- 
passer did  not  appear.     HELD, — 

1.  That  the  telephone  company  was  un- 
der a  duty  to  the  decedent  to  exercise 
care,  even  if  he  was  a  trespasser  as  between 
himself  and  the  land  owner. 

2.  That  the  jury  might  infer  negligence 
from  the  omission  of  a  guard  between  the 
electric  light  wire  and  the  guy  wire. 

3.  That  the  telephone  company  was  not 
excused  because  the  danger  arose  after  the 
construction  of  the  telephone  line,  and  was 
due  to  the  running  of  the  electric  light  wire 
below  the  guy  wire;  the  care  required 
changed  with  the  changed  circumstances. — 
Guinn  vs.  Delaware  and  Atlantic  Telephone 
Co.,  43  Vr.  270. 

4.  Care  in  Walking  Along  Public 

Street. 

One  passing  along  the  sidewalk  of  a  public 
street  must  use  such  care  and  circum- 
spection as  the  circumstances  require,  and 
it  is  error  to  instruct  a  jury  that  ordinary 
care  to  avoid  danger  need  only  be  used  if  the 
danger  is  known  or  seen. — Quimby  vs. 
Filter,  33  Vr.  766. 

5.  Landlord's  Care  of  Premises 
Rented. 

The  weight  counterbalancing  a  door  cover- 
ing a  cellar  stairway  in  a  tenement  house 
became  detached  without  the  landlord's 
knowledge.  A  girl  of  twelve  years,  daughter 
of  a  tenant,  having  full  knowledge  of  this 
condition,  undertook  to  raise  the  door  and 
descend  the  stairway,  and  in  doing  so  was 
injured.  In  a  suit  by  her  father  to  recover 
for  expense  and  loss  of  service  resulting 
from  such  injury.  HELD,  that  there  could 
be  no  recovery. — Vorrath  vs.  Burk,  34  Vr. 
188. 

One  S.  was  the  owner  of  two  adjoining 
buildings,  known  as  Nos.  101  and  103  North 
Broad  street,  located  at  the  corner  of  Broad 
and  Hanover  streets  with  a  front  on  Broad 
street.  On  the  Hanover  street  side  there 
was  an  entrance,  with  a  hallway  leading  to 
the  stairs,  which  were  constructed  by  the 
owner  for  the  purpose  of  reaching  the 
second  and  third  stories.  The  building  No. 
101,  at  the  corner  of  North  Broad  and  Han- 
over st  reets,  was  leased  to  the  defendant  for 
a  term  which  would  not  expire  until  April 
1st,  1902,  and  was  occupied  by  him  as  a 
drug  store.  The  upper  stories  of  that 
building  were  sub-let  by  him  to  tenants.  In 
the  hallway,  close  to  the  door  leading  to 
Hanover  street,  was  a  hatchway,  covered 
with  a  trap  door  which  was  used  by  the 
defendant  in  connection  with  his  drug 
business  as  a  hoistway  for  the  purpose  of 
raising  and  lowering  merchandise  to  and 
from  the  cellar.  The  adjoining  building, 
No.  103,  was  leased  to  one  Johnson.     The 


stairway  and  the  hallway  entrance  wen-  in 
the  building  when  it  was  built,  fifty  years 
ago,  but  the  entrance  from  the  stairway  to 
the  second  story  of  the  Johnson  building 
was  made  about  1888.  The  defendant's 
lease  for  No.  101  was  dated  in  1897.  The 
plaintiff  was  a  tenant  under  Johnson  of  a 
room  in  the  second  story  of  No  103.  He 
became  a  tenant  in  1892,  which  was  five 
years  before  the  date  of  the  defendant's 
lease.  The  lease  to  Johnson  was  dated  in 
1890.  The  Hanover  street  entrance  to  the 
second  story  of  the  Johnson  Building  was 
made  and  in  use  four  years  before  the 
plaintiff  became  a  tenant.  HELD,  that  S. 
being  the  owner  of  both  buildings,  and  hav- 
ing made  changes  in  their  structure  so  as  to 
enable  the  tenants  of  the  upper  stories  of 
the  Johnson  building  to  have  access  to  the 
street  through  this  hallway  and  the  Hanover 
street  entrance,  his  lease  to  Johnson  created 
in  the  latter  and  his  under  tenants  a  right 
to  the  use  of  the  hallway  and  doorway  in  the 
nature  of  an  easement. — McCormick  vs. 
Anistaki,  37  Vr.  211. 

The  plaintiff,  on  the  morning  of  May  31st, 
1898,  on  entering  from  Hanover  street 
through  this  hallway,  on  his  way  to  his  place 
of  business,  was  precipitated  down  in  the 
cellar,  sustaining  serious  injury,  by  reason 
of  the  trap  door  being  raised  and  the  hatch- 
way being  used  at  the  time  as  a  hoistway 
by  one  of  the  defendant's  clerks.     HELD,  — 

1.  That  the  plaintiff  was  lawfully  in  the 
use  of  this  hallway,  under  a  right  derived 
from  the  owner  of  both  premises,  and  not  by 
the  mere  license,  permission  or  consent  of 
the  defendant. 

2.  That  both  parties  being  entitled  to 
the  use  of  the  hallway,  inasmuch  as  the 
hatchway  was  for  the  use  of  the  defendant, 
the  duty  devolved  upon  him  to  use  reason- 
able care  to  keep  the  place  reasonably  safe 
for  the  use  of  the  tenants  of  the  second  story 
of  the  Johnson  building. 

3.  That  if  the  plaintiff  was  in  the  use  of 
this  entrance  and  hallway  not  under  a  right 
derived  from  the  owner,  the  evidence  showed 
that  he  was  there  by  such  invitation  of  the 
defendant,  express  or  implied,  as  put  upon 
him  the  duty  to  exercise  reasonable  care  to 
render  the  hallway  reasonably  safe  for  such 
use — at  least  to  abstain  from  any  act  that 
would  make  the  entry  upon  and  use  of  the 
hallway  dangerous. — Ibid. 

6.  Construction  of  Wall. 

Plaintiff  received  an  injury  from  the  fall 
of  a  wall  which  was  being  constructed  by 
workmen  of  the  defendant.  Plaintiff  was 
lawfully  on  the  premises  where  the  wall  was 
being  constructed.  HELD,  that  defendant 
owed  plaintiff  a  duty  to  take  reasonable  care 
that  the  wall  should  be  so  constructed  as  not 
to  fall. — Dettmering  vs.  English,  35  Vr.  16. 

At  the  close  of  the  whole  evidence  the 
trial  judge  directed  a  verdict  for  the  de- 
fendant on  the  ground  that  the  single  ques- 
tion  presented   was   whether   the   wall   in 
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question  should  have  been  braced,  and  that 
upon  the  evidence  it  appeared  that  bracing 
was  unnecessary.  HELD,  that  under  the 
circumstances  appearing  in  the  case  there 
was  a  question  for  the  jury,  and  it  was  error 
to  withdraw  it  from  them  by  a  direction. — 
Ibid. 

7.  Exhibition  of  Fireworks. 

The  owner  of  a  private  park  who  invites 
the  public  to  it  for  the  purpose  of  looking  on 
at  an  exhibition  of  fireworks  is  not  relieved 
from  all  responsibility  for  the  safety  of  his 
guests  by  reason  of  the  fact  that  the  exhibi- 
tion is  to  be  given  not  by  himself  but  by  an 
independant  contractor.  He  is  bound  to 
use  reasonable  care  i"  provide  them  with  a 
safe  place  from  which  to  view  the  exhibition. 
He  is  further  bound,  in  making  his  contract, 
to  use  care  to  select  a  skillful  and  competent 
person  to  give  the  exhibition. — Sebeck  vs. 
Plattdeutsche  Volkfest  Verein,  3.5  Vr.  624. 

8.  Accumulation  of  Gas  in  Subway. 

Tile  existence  of  a  duty  on  the  pari  of  .1 
telephone  company,  when  constructing  a 
subway,  to  anticipate  and  provide  against 
the  accumulation  of  illuminating  gas  therein, 
depends  upon  whether  or  not  the  escape  of 
such  gas  from  the  mains  and  service  pipes 
of  the  gas  company  can  be  prevented  by  the 
hitter  by  the  use  of  reasonable  care. — Chal- 
mers vs.  Suburban  Telephone  Co.,  37  Vr.  41. 

9.  Driving  Horse  and  Wagon. 

In  an  action  for  injuries  sustained  by  a 
child  by  being  run  over  by  a  horse  and  cart, 
driven  by  an  employe  of  the  defendant,  a 
witness  testified  that  just  before  the  acci- 
dent he  saw  the  horse  and  cart  coming  down 
the  street,  and  that  the  driver  was  sitting 
jn  the  cart  with  his  head  resting  against  his 
chest;  that  the  plaintiff  was  at  that  time 
behind  another  wagon  and  that  as  defen- 
dant's cart  passed  the  wagon  it  struck  plain- 
tiff, knocking  him  down.  The  driver  of  the 
cart  testified  that  as  he  drove  he  was  watch- 
ing ahead  of  him,  and  that  plaintiff  ran  into 
him.  HELD,  that  the  evidence  justified 
the  inference  that  the  defendant's  driver 
was  negligent. — Kennedy  vs.  Sullivan,  37  Vr. 
1S5. 

In  an  action  for  personal  injuries  alleged 
to  have  been  sustained  by  the  plaintiff  by 
reason  of  the  careless  and  unskillful  manner 
in  which  a  wagon  was  driven,  whereby  the 
plaintiff  was  knocked  down  in  a  public  high- 
way, the  court  charged  the  jury  that  ''if  the 
driver  could  have  seen  the  boy  (plaintiff) 
by  looking  before  turning  the  corner,  and 
did  not  see  him,  then  he  is  guilty  of  negli- 
gence." HELD,  to  be  error — first,  because 
such  instruction  selected  a  single  circum- 
stance from  the  many  that  bore  upon  the 
question  at  issue,  to  wit,  the  negligence  of 
the  driver,  and  presented  it  as  sufficient  of 
itself,    to   support   their  verdict;     second, 


because  it  ignored  the  real  issue,  which  was 
the  lack  of  reasonable  care  on  the  part  of 
the  driver,  and  substituted  for  it  a  circum- 
stance  that  might  or  might  not  have  been 
the  result  of  such  culpable  conduct. — Bliss 
vs.  Schaffer  Brewing  Co., ;«  Vr.  29. 

Where  there  i-  te.-tilnonv  compi 
prove  that  a  child  five  years  of  age,  who 
had  started  to  cro  -  a  highway  a1  a  public 
crossing  in  full  daylight,  was  run  down  after 
going  only  four  or  five  feet  from  the  side- 
walk by  a  horse  which,  when  the  plaintiff 
left  the  sidewalk,  was  seen  approaching  the 
crossing  at  a  high  rate  of  speed  from  a  point 

somewhere  about    the  mid. II 
there  was  no  error  in  the  trial  court  in  re- 
fusing to  non-suit  the  plaintiff  (the  child)  or 

in  leaving  to  the  jury  tie-  question  whether 

or  not  the  driver,  when  he  approached  the 

crossing,  was  u  Lng  reasonable  can 

serve  its  condition  and  to  have  his  horse 
under  such  s[ 1  as  the  condi- 

tions observable  by  him  required  of  a  pru- 
dent driver. — Kaufman  vs.  Bush,  40  Vr. 
645. 

10.  Maintaining  Defective  Stairway. 

The  defendant-  maintained  in  the  shed  of 
their  lumber  yard  a  stairway,  resting  at  its 
foot,  with  a  bearing  of  only  two  and  a  half 
inches,  upon  the  outer  edge  of  an  elevated 
platform  composed  of  hemlock  planks,  two 
indies  thick  and  a  foot  wide,  supported  by 
projecting  beams.  The  stringers  were 
placed  so  that  one  of  the  beams,  upon  which 
met  two  of  the  planks  of  the  outer  line  of 
the  platform,  came  between  them.  As  the 
plaintiff  (a  customer)  and  defendants' 
manager  were  descending  the  stairway,  these 
planks  split  off  under  their  weight  and  the 
stairway  fell  twelve  feet  to  the  ground. 
The  plaintiff  sued  to  recover  for  personal 
injuries  sustained  by  the  fall.  It  was  proved 
there  were  old  "checks"  along  the  line  of 
the  break.  HELD,  it  was  negligent  to 
maintain  such  stairway,  without  proper 
inspection,  notwithstanding  that  it  had 
been  originally  constructed  (five  years  be- 
fore) by  reputable  carpenters  employed  for 
the  purpose. — Spicer  vs.  Boice,  37  Vr.  434. 

11.  Leaving  Horse  Untied  in  Street. 

It  is  not,  per  se,  negligence  to  leave  a 
horse  untied  upon  a  public  street  while  the 
driver  is  on  the  sidewalk  loading  or  unload- 
ing his  wagon. — Belles  vs.  Kellner.  37  Vr. 
561.     See  3S  Id.  255 

A  refusal  to  charge  a  request,  in  such  a 
case,  that  "it  is  not  negligence  for  the  driver 
of  a  quiet,  gentle  horse  to  leave  him  untied, 
and  otherwise  unattended,  on  the  side  of  a 
public  highway,  while  the  driver  is  upon 
the  sidewalk  loading  goods  in  the  wagon.'' 
is  error. — Ibid. 

One  of  the  essential  grounds  of  defence, 
which  a  defendant   has  the  right   to  have 
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stated  to  the  jury,  is  that  the  horse  was,  and 
was  known  to  be,  a  kind  and  gentle  one. — ■ 
Ibid. 

Where  the  proof  is  undisputed  that  the 
horse  was  a  kind  and  gentle  one,  and  no 
reference  is  made  to  that  fact  in  the  charge 
of  the  court,  notwithstanding  a  request  to 
that  effect,  it  is  error  which  will  lead  to  a 
reversal. — Ibid. 

From  the  fact  that  a  quiet,  gentle  horse 
was  left  standing  untied  in  the  public  street, 
free  from  the  presence  of  anything  which 
might  frighten  or  disturb  him,  the  driver 
being  within  from  five  to  eight  feet  of  the 
wagon  to  which  the  horse  was  hitched,  it 
appearing  that  the  driver  had  been  accus- 
tomed to  use  the  horse  in  that  way  for  many 
years  without  an  accident,  no  inference  can 
arise  that  the  act  is  negligent. — Belles  vs. 
Kellner,  38  Vr.  255. 

Where  a  person  standing  in  the  ferry- 
house  of  the  Pennsylvania  Railroad  Com- 
pany, at  Jersey  City,  awaiting  a  ferry-boat 
coming  into  the  slip,  and,  without  any  fault 
on  his  part,  is  injured  by  a  horse,  attached 
to  a  mail  wagon,  running  away,  and  which 
had  been  left  standing  without  bit  or  bridle, 
untied,  in  an  open  space  in  the  ferry-house. 
HELD,  that  the  question  of  the  liability  of 
the  owner  thereof,  was  properly  left  to  the 
jury,  it  being  for  them  to  determine  whether 
the  servant  was  negligent  in  not  properly 
securing  or  restraining  thehorse,  reasonable 
care  requiring  him  to  anticipate  what  might 
naturally  happen  in  such  a  place,  where  by 
iioisrs  and  other  occurrences  his  horse  might 
be  startled. — Koonz  vs.  New  York  Mail  Co., 
43  Vr.  530. 

An  express  wagon,  driven  by  a  servant 
of  the  defendant  along  a  public  highway, 
struck  the  hind  wheel  of  a  wagon  that  was 
being  loaded  from  the  sidewalk,  forcing  it 
against  the  horse,  which  was  standing  un- 
hitched in  the  street,  whereat  the  horse  took 
fright  and  ran  away.  To  avoid  being  struck 
by  the  runaway  horse,  the  plaintiff  jumped 
aside  and  broke  his  leg  over  a  board  pile  in 
the  street,  whereupon  he  sued  the  defendant 
and  was  non-suited.  HELD,  that  the  non- 
suit was  erroneous. — Collins  vs.  West  Jersey 
Express  Co.,  43  Vr.  231. 

12.  Obstructions  in  Street  or  Sidewalk. 

The  facts  proved  justified  the  submission 
to  t  lie  jury  of  the  negligence  of  the  defendant 
and  of  the  damages  to  the  plaintiff. — Stein 
vs.  Koster,  3S  Vr.  481. 

HELD,  that  where  private  persons  are 
using  the  sidewalk  for  their  own  private 
purposes,  and  by  such  use  cause  an  unreason- 
able obstruction  thereof,  it  is  their  duty  to 
keep  the  sidewalk  reasonably  safe,  for  per- 
sons walking  thereon  in  the  exercise  of 
ordinary  care,  and  they  are  still  liable  even 
if  an  unsafe  condition  is  brought  about  bv 


the  acts  of  entire  strangers. — Garbaldi  & 
Cuneo  vs.  O'Connor,  27  N.  J.  L.  J.  314. 


13.  Unsafe  Condition  of  Public  Hall. 

Quaere.  Whether  one  who  temporarily 
rents  a  building,  which  has  been  con- 
structed for  public  uses,  for  the  object 
of  holding  a  public  function  therein,  is 
chargeable  with  the  duty  of  inspecting"  it 
for  the  purpose  of  ascertaining  whether/ it 
is  safe? — Eckman  vs.  Atlantic  Lodge,  39 
Vr.  10. 

Assuming  such  duty  to  exist,  the  liability 
of  the  temporary  lessee  to  answer  for  in- 
juries received  by  spectators  or  employes, 
resulting  from  defective  construction  or 
maintenance,  is  limited  to  such  defects  as  an 
inspection  would  disclose;  he  is  not  re- 
sponsible for  an  accident  which  is  produced 
by  a  defect  which  is  entirely  latent. — Ibid. 

14.  Operation  of  Elevator. 

The  plaintiff,  in  the  employ  of  a  contrac- 
tor for  the  erection  of  a  building,  including 
an  elevator,  was  injured  while  painting  the 
inside  of  the  elevator  shaft  by  being  struck 
by  the  descending  counterweight.  The 
defendant  was  using  the  elevator,  before 
the  completion  of  the  contract  for  the  erec- 
tion of  the  building,  by  the  consent  of  the 
contractor,  and  it  had  customarily  given 
warnings  of  the  movement  of  the  elevator. 
HELD,— 

1.  That  the  defendant  was  negligent  in 
moving  the  elevator  without  giving  warning. 

2.  That  it  was  a  question  for  the  jury  to 
determine  whether  the  plaintiff  was  guilty 
of  contributory  negligence  in  placing  him- 
self where  the  counterweight  would  descend, 
relying  upon  the  giving  of  the  customary 
signals. — Harmer  vs.  Reed  Apartment  Co., 
39  Vr.  332. 

15.  Falling  of  Derrick. 

Defendants  were  constructing  a  building, 
the  front  of  which  stood  on  the  building 
line  of  the  street;  a  derrick  was  fastened  to 
the  floor  beams  of  an  upper  story  by  a  rope 
and  stood  within  a  fence  enclosing  a  part  of 
the  sidewalk  adjoining  the  building.  From 
the  head  of  the  derrick  a  guy  rope  extended 
downward  and  outward  to  the  street,  being 
secured  to  a  barrel,  filled  with  sand,  standing 
on  the  roadway  near  the  curb.  Plaintiff,  a 
boy  seven  years  of  age,  was  seated  at  or  near 
the  edge  of  the  sidewalk,  within  two  or  three 
feet  of  the  guy  rope;  a  crowd  of  boys  came 
on  the  premises  after  defendant's  workmen 
had  left,  and  began  hanging  on  the  guy  rope 
and  swinging  the  derrick.  Either  because 
of  their  weight  or  because  of  the  cutting  of 
the  head  rope,  by  rubbing  against  a  floor 
beam,  it  broke,  and  the  derrick  swung  over 
into  the  street,   breaking   down   the  fence 
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Particular  Cases  of. — Contributory  Negligence. 


and  injuring  the  plaintiff.  HELD,  that  no 
negligence  on  the  part  of  the  defendants  was 
shown. — Conway  vs.  Vezetti,  40  Vr.  235. 

16.  In  Sale  of  Property. 

The  directors  of  a  hotel  corporation  were 
charged  with  negligence  in  making  a  sale  of 
its  property  and  were  sought  to  be  made 
liable  therefor.  The  evidence  showed  that 
the  directors  sold  the  property  for  the  best 
obtainable  price,  in  order  to  change  the 
location  of  the  hotel,  which  had  become 
unprofitable.  The  number  of  shares  of 
stock  was  one  hundred  and  twenty-six,  which 
had  never  sold  for  more  than  $1,000  a  share. 
The  property  sold  for  $129,000  in  cash,  the 
furniture  being  reserved.  A  boom  occurred 
in  the  city  and  the  purchasers,  by  the  sale, 
made  a  large  profit;  but  the  directors  had 
no  reasonable  belief  that  such  boom  would 
occur,  as  same  was  brought  on  by  a  combina- 
tion of  circumstances.  HELD,  that  the 
directors  were  not  liable. — Freeman  vs.  Sea 
View  Hotel  Co.,  12  Dick.  68. 


IV.  CONTRIBUTORY  NEGLIGENCE. 
I.  When  Properly  Left  to  Jury. 

a.  Failure  To  Distinguish  Trench. 

The  question  of  reasonable  care  on  the 
part  of  the  defendant  and  that  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff 
were  submitted  by  the  trial  judge  to  the 
jury.  HELD,  not  erroneous  under  the 
circumstances  of  the  case. — T.  A.  Gillespie 
Co.  vs.  dimming,  33  Vr.  370. 

b.  Generally. 

Upon  a  motion  to  a  non-suit  on  the  ground 
of  contributory  negligence,  where  the  al- 
leged negligence  must  be  deduced  from  facts 
and  circumstances  in  evidence,  the  question 
is  usually  one  for  the  jury,  and  the  motion 
will  be  refused  unless  it  is  established  by 
the  evidence,  beyond  fair  debate,  that  the 
plaintiff  was  negligent  and  that  the  negli- 
gence directly  contributed  to  the  injury 
complained  of. — Mahnken  vs.  Freeholders 
of  Monmouth,  33  Vr.  404. 

Where  doubt  exists  as  to  whether  a  per- 
son is  guilty  of  contributory  negligence  in 
doing  a  particular  act,  alleged  to  be  negli- 
gent, it  is  a  question  for  the  jury,  whether 
such  act,  when  taken  in  connection  with  the 
other  facts  and  circumstances  in  the  case, 
is  or  is  not  an  act  of  negligence  which  con- 
tributed to  the  injury. — Schramm  vs.  Par- 
ker, 43  Vr.  243. 

c.  Failure  To  Observe  Defect  in  Bridge. 

It  is  not  negligence  per  se  for  a  traveler 
upon  a  bridge,  who  is  injured  by  a  defect 


in  the  floor  thereof,  to  lift  his  eyes  from  tin- 
path  he  is  traveling  to  other  objects  about 
him  that  may  attract  his  attention,  and 
thereby  fail  to  observe  the  defect.  Whether 
he  be  negligent  or  not,  under  the  circum- 
stances, in  so  doing  is  a  question  for  the 
jury. — Mahnken  vs.  Freeholders  of  Mon- 
mouth, 33  Vr.  404. 

The  plaintiff  was  riding  a  bicycle  over  a 
public  drawbridge  in  the  daytime.  As  she 
approached  the  draw  she  found  it  off  and  a 
carriage  in  front  of  her  waiting  to  cross  and 
another  carriage  coming  up  behind  her. 
Concluding  to  dismount,  she  wheeled  to  her 
left  to  a  timber  guard  dividing  the  wagon- 
ways,  one  foot  square,  and  alighted  on  it. 
In  doing  so  she  stepped  on  the  timber 
guard  with  one  foot,  and  in  her  effort  to  step 
on  the  floor  of  the  bridge  with  her  other  foot 
she  stepped  into  an  opening  along  the 
timber  guard,  nine  by  five  inches  in  dimen- 
sions, and  was  injured.  She  did  not  see  the 
opening,  but  might  have  seen  it  if  she  had 
looked  at  the  floor  where  she  alighted.  She- 
brought  suit  against  the  board  of  free- 
holders of  the  county,  which  had  charge  of 
the  bridge,  and  at  the  close  of  the  plaintiff's 
case,  on  the  trial,  a  non-suit  was  granted  on 
the  ground  that  the  danger  was  an  obvious 
one  and  that  in  her  manner  of  alighting  and 
selecting  a  place  to  alight  she  was  not  in  the 
exercise  of  due  care,  but  was  guilty  of  negli- 
gence which  directly  contributed  to  her 
injury.  HELD,  on  error,  that  the  non-suit 
was  wrong  and  that  the  question  of  con- 
tributory negligence  should  have  been  sub- 
mitted to  the  jury. — Ibid. 

d.  Striking  Match  To  Locate  Gas  Leak. 

Whether  the  striking  of  a  match  by  the 
plaintiff  to  discover  where  the  smell  of  gas, 
which  he  detects,  comes  from,  is  negligence 
which  contributes  to  the  injury  resulting 
from  an  explosion  caused  thereby,  will  de- 
pend upon  the  circumstances  of  the  case 
and  is  a  question  for  the  jury. — Ruch  vs. 
Gas  Electric  Co.,  36  Vr.  399. 

e.  Failure  To  Avoid  Electric  Wire. 

Under  the  circumstances  of  this  case,  the 
question  whether  a  boy,  walking  along  the 
street,  was  guilty  of  negligence  in  failing  to 
avoid  an  electric  wire  lying  across  his  path, 
was  for  the  jury. — Rowe  vs.  New  York  and 
New  Jersey  Telephone  Co.,  37  Vr.  19. 

2.  Particular  Cases  of. 

A  person  who,  solely  for  the  purpose  of 
demonstrating  to  his  companions  the  cor- 
rectness of  his  judgment  that  an  electric 
light  wire  is  properly  insulated,  and  there- 
fore harmless,  deliberately  touches  it  with 
his  hand,  has  no  claim  against  the  owner 
of  the  wire,  to  be  compensated  for  injuries 
resulting  from  such  act. — Anderson  vs. 
Jersey  City  Electric  Light  Co.,  35  Vr.  664. 
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V.  RES  IPSA  LOQUITOR. 

Proof  that  an  electric  light  wire,  controlled 
by  a  private  corporation  and  normally  sus- 
pended upon  poles  along  a  public  street 
was  trailing  broken  on  the  sidewalk,  affords 
a  presumption  of  negligence  in  a  suit  against 
such  corporation  by  a  person  injured 
through  electnc  shock  by  contact  with  such 
wire,  Res  ipsa  loquitur.— Newark  Electric 
Co.  vs.  Ruddy,  33  Vr.  505.     A.  34  Id.  357. 

*u  Tte  mere  fact  that  a  Person  traveling  upon 
the  highway,  after  dark,  mistakes  the  wing 
wail  of  a  bridge  (which  carries  the  highway 
over  an  intersecting  stream)  for  a  foot-path 
and,  after  getting  upon  it,  falls  off  and  is 
injured,  affords  no  ground  for  concluding 
that  the  bridge  was  improperly  constructed. 
—Weeks  vs.  Freeholders  of  Somerset,  39  Vr 
622. 


VI.  IN  OPERATION  OF  STREET 
RAILWAYS. 

See  Street  Railways;  Master  and 
Servant;  Infants. 


VII.  IN  OPERATION  OF  RAIL= 
ROADS. 

See  Railroads;  Master  and  Servant; 
Infants. 


VIII.  OF  MASTER  AND  SERVANT. 

See  Master  and  Servant. 


IX.   OF  INDEPENDENT  CON= 
TRACTOR. 

A.  contracted  with  B.  to  put  in  a  meter 
to  measure  the  electricity  used  by  him  in 
his  house.  B.  sub-contracted  the  work  to 
U,  who  exercised  an  independent  employ- 
ment.    HELD, — 

1.  That  B.  by  force  of  the  contract  with 
A.,  is  liable  to  A.  for  damages  resulting  to 
rum  from  the  negligence  of  C.  in  doing  the 
work.  ° 

2  That  if  B.  himself  had  done  the  work 
neghgently,  other  persons  injured  thereby 
could  maintain  an  action  of  tori  against  B 
for  his  negligence,  although  they  could  not 
base  their  action  upon  the  contract  to  which 
they  were  not  a  party. 

3.  As  between  B.  'and  C,  the  latter  ex- 
ercised an  independent   employment,   and 


that  gave  B.  the  same  immunity  against  an 
action  by  others  than  A.,  for  the  negligence 
of  C,  that  A.  would  have  if  sued  for  the 
negligence  of  B.  or  C— Schutte  vs.  United 
Electric  Co.,  39  Vr.  435. 


X.  DUTY  IMPOSED  BY  STATUTE. 

In  an  action  based  upon  a  neglect  of  duty, 
it  is  not  enough  for  the  plaintiff  to  show  that 
the  defendant  neglected  to  perform  a  duty 
imposed  by  statute  for  the  benefit  of  a  third 
person,  and  that  he  would  not  have  been 
injured  if  the  duty  had  been  performed. 
He  must  show  that  the  duty  was  imposed 
for  his  benefit,  or  was  one  which  the  defend- 
ant owed  to  him  for  his  protection.— Kelly 
vs.  Henry  Muhs  Co.,  42  Vr.'358. 


NEW  TRIAI 

See  Trial. 


NEXT  OF  KIN. 

See  Adoption ;  Death ;  Distribution. 


NON-JOINDER. 

See  Pleading  and^  Practice. 


NON-SUIT. 

See  Pleading  and '  Practice. 


NOTICE. 

See  Accounts  and  Accounting;  Adverse 
Possession ;  Assignment ;  Attachment  ; 
Bankruptcy;  Banks  and  Banking; 
Benevolent  Associations  and  Socie= 
ties;  Bills  and  Notes;  Boroughs; 
Building    and    Loan    Associations; 
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NUISANCE,  I,  II. 


Who  Liable  for. — Character  of. 


Certiorari;  Common  Carriers;  Con= 
stitutional  Law;  Contracts;  Cor= 
porations;  Covenants;  Creditors 
Bills;  Dedication;  Deeds;  Devise  and 
Legacy;  Easements  and  Servitude; 
Eminent  Domain;  Error;  Evidence; 
Fences;  Fraud;  Fraudulent  Con= 
veyances;  Insurance;  Judgments; 
Laches;  Landlord  and  Tenant; 
Liens;  Lis  Pendens;  Mechanics 
Liens;  Mortgages;  Municipal  Cor= 
porations;  Partition;  Pleading  and 
Practice;  Quo  Warranto;  Rail= 
roads;  Riparian  Rights;  Specific 
Performance;  Street  Railways; 
Taxation;  Wills. 


NUISANCE. 

WHO  LIABLE  FOR. 

1.  Grantor  After  Conveyance. 

2.  Grantee  After  Conveyance. 

3.  Landlord  as  Against  Tenant. 

4.  Municipality   Under  Legisla= 
lative  Authority. 


II.  CHARACTER  OF. 

1.  Flooding   Land   of  Another. 

2.  Construction    of    Pipe    Line. 

3.  Erection  of  Stable. 

4.  Discharge    of    Sewage    Into 
River. 

5.  Noise    at    Sunday    Baseball 
Game. 

6.  Wrongful  Erection  of  Build= 
ing  On  Public  Square. 

7.  ThrowingOff  Smoke  and  Soot 
from  Glass  Factory. 

III.  REMEDY. 

1.  Indictment. 

a.  Allegations  of. 

b.  When  Proper  Remedy. 

2.  Injunction. 

a.  Allegations  in  Bill. 

b.  When  Proper  Remedy. 

c.  Pendente  Lite  To  Prevent 
Discharge  of  Sewage. 

d.  Necessary-  Proof  for  Pre- 
liminary'. 


3.  Abatement. 

a.  By   Board  OV  Health. 

b.  By  Mr\ir  ipaX.I1  i . 

C.    lii    Am  I  1  IN'-    <  HVNEK. 

'1    Eh  Private  Citi 

LIC    NuiB  ' 


I.  WHO  LIABLE  FOR. 

1.  Grantor  After  Conveyance. 

<  >!!■■  who  erects  a  structure  <>r  i 
lion  which  creates  a  nuisance  and  then 
conveys  to  another  his  title  and  the  lands 
and  premises  on  which  tin-  structun 
structiori  exists,  and  is  maintatined,  with  a 
covenant  in  the  deed  of  conveyance  for 
quiet  enjoyment  and  right  to  maim 
structure  or  construction,  i-  liable  f"r  the 
continuance  of  the  nuisance  upon  the 
ground  that  he  affirms  it  and  must  be  re- 
garded in  I : i \\  as  continuing  it.  Hi-  i-  the 
author  of  tin-  original  wrong,  and  thus  tran>- 
ferring  tin-  premises  with  the  original  wrong 
still  existing,  he  is  treated  as  affirming  its 
continuance. — East  Jersey  Water  Co.  vs. 
Bigelow,  31  Vr.  201. 

2.  Grantee  After  Conveyance. 

The  owner  of  premises  upon  which  a 
nuisance  has  been  erected  by  his  predecessor 
in  title  is  responsible  for  injuries  occasioned 

therebv,    if   he    continues    the    nui- 
Meyer  vs.  Harris,  32  \ 

3.  Landlord  as  Against  Tenant. 

Where  a  nuisance  originates  from  the  use 
of  the  premises  by  a  tenant  in  posses-i-  m,  at. 
owner,  who  is  without  right  of  reentry 
during  the  term,  cannot  be  charged  with  its 
maintenance. — Board  of  Health  vs.  East- 
lack,  39  Vr.  585. 

A  board  of  health  cannot  give  to  such 
owner  a  right  of  reentry  that  will  make 
him  chargeable  with  maintaining  the 
nuisance  created  b\-  the  tenant. — Ibid. 

4.  Municipality  Under  Legislative 
Authority. 

The  city  of  Paterson  had  legislative 
authority  to  construct  its  system  of  sewers, 
discharging  their  contents  into  thi 
river,  and  is  not,  therefore,  subject  to  the 
charge  of  maintaining  a  public  nuisance. — 
Simmons  vs.  Paterson,  15  Dick.  385. 


II.  CHARACTER  OF. 

1.  Flooding  Land  of  Another. 

When  one  turns  more  water  on  the  land  of 
another  than  would  naturally  go   in  that 
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Character  of. — Remedy. 


direction,  it  is  immaterial  whether  it  be 
productive  of  injury  or  benefit  as  regards 
a  right  of  action,  for  no  one  has  a  right  to 
compel  another  to  have  his  property  im- 
proved in  a  particular  manner.  It  is  as 
illegal  to  force  him  to  receive  a  benefit  as  to 
submit  to  an  injury. — East  Jersey  Water  Co. 
vs.  Bigelow,  31  Vr.  201. 

It  is  an  actionable  nuisance  for  one,  by 
means  of  a  reservoir,  to  increase,  divert  or 
diminish  the  volume  of  water  naturally 
flowing  in  a  stream,  to  the  detriment  of  and 
damage  to  a  mill  owner  thereon,  and  it  is 
no  defence  to  the  action  for  such  an  injury 
that  the  person  complaining  is  benefited  by 
the  increase  in  the  volume  of  water,  for  he 
has  the  right  to  the  enjoyment  of  the  waters 
in  their  natural  condition ;  nor  if  the  plain- 
tiff be  injured  by  the  diversion  or  diminution 
of  the  usual  flow  at  certain  periods,  this 
injury  cannot  be  compensated  without  the 
consent  of  the  plaintiff,  by  an  increased 
volume  caused  by  the  defendant  in  excess 
of  the  natural  flow  at  any  other  time,  and 
no  credit  could  be  given  or  diminution  of 
actual  damage  made  because  of  a  benefit 
received  by  the  plaintiff  by  reason  of  such 
increased  volume. — Ibid. 

The  construction  by  a  land  owner  of  a 
structure  causing  the  surface  water  to  flow 
on  to  adjoining  land,  whereby  the  total 
volume  of  surface  water  flowing  over  such 
land  is  so  increased  as  to  cause  damage, 
gives  the  owner  of  such  land  no  right  of 
action. — Sullivan  vs.  Browning,  1  Rob.  391. 

2.  Construction  of  Pipe  Line. 

A  pipe  line  for  the  transportation  of  oil  is 
not  rendered  a  nuisance  by  tin-  mere  fact 
that  its  presence  enhances  tin-  rates  of  in- 
surance on  property  in  the  neighborhood. — 
Benton  vs.  Elizabeth,  32  Vr.  411.  A.  Id.  693. 

3.  Erection  of  Stable. 

If  the  stable  is  a  nuisance,  the  owners 
must  be  prosecuted  for  maintaining  a  nuis- 
ance and  not  for  failing  to  comply  with  the 
plans  specified  in  the  ordinance. — Morford 
vs.  Board  of  Health,  32  Vr.  386. 

4.  Discharge  of  Sewage  Into  River. 

The  act  (Pamph.  L.,  1S68,  p.  126)  author- 
izing the  city  of  Paterson  to  discharge  its 
sewage  according  to  maps  exhibiting  sewer 
outlets  in  the  Passaic  river,  does  not  license 
the  city  to  create  a  nuisance  by  discharging 
such  quantities  of  sewage  as  will  pollute  the 
river. — Attorney-General  vs  Paterson,  13 
Dick.l.     See  1 5  Id.  385. 

5.  Noise  at  Sunday  Baseball  Game. 

The  noise  caused  by  the  shouts,  cheers 
and  stamping  of  feel  of  spectators  at  Sunday 
ball  games,  even  though  constituting  a 
public  nuisance,  which  may  be  dealt  with 
as  such,   will   be   enjoined   at    the    suit    of 


individuals  living  in  the  neighborhood;  it  be- 
ing such  as  to  appreciably  disturb  their  rest 
and  quiet. — Gilbough  vs.  West  Side  Amuse- 
ment Co.,  19  Dick.  27. 

6.  Wrongful   Erection  of  Building  On 

Public  Square. 

The  wrongful  erection  of  a  building  by  a 
town  on  a  square  dedicated  to  the  public  is 
a  breach  of  the  trust  under  which  the  town 
holds  the  property,  of  which  it  can  take  no 
advantage  unless  acquiesced  in  by  the 
cestui  que  trust. — Fessler  vs.  Town  of  Union, 
1  Rob.  14.     .4.  2  Rob.  657. 

7.  Throwing  Off  Smoke  and  Soot  from 

Glass  Factory. 

The  complainants'  bill  alleges  that  the 
defendants'  glass  works  throws  off  large 
quantities  of  smoke  and  soot  to  the  injury 
of  the  complainant.  HELD,  that  the  de- 
fendants were  chargeable  with  maintaining 
a  private  continuing  nuisance  which  com- 
plainant was  entitled  to  have  abated. — 
Leeds  vs.  Bohemian  Art  Glass  Works,  18 
Dick.  619.     .4.  20  Id.  402. 


III.  REMEDY. 
1.  Indictment. 

a.  Allegations  of. 

In  an  indictment,  charging  the  defendant 
with  the  offence  of  nuisance  caused  by  the 
carrying  of  an  offensive  trade  within  a  city, 
the  pleader  is  not  required  to  designate  the 
place  where  the  offence  was  committed 
further  than  to  allege  that  it  was  com- 
mitted within  the  city  and  county  over 
which  the  court  has  jurisdiction. — State  vs. 
Uvalde  Asphalt  Paving  Co.,  39  Vr.  512. 

The  pleader  is  required,  however,  to  set 
forth,  with  reasonable  certainty,  the  essen- 
tial ingredients  of  the  offence,  including 
averments  showing  that  the  nuisance  was  a 
public  one,  and  that  its  noisome  effects 
reached  the  public  highways  or  dwelling 
houses  of  the  citizens  of  the  city. — -Ibid. 

Where  it  is  charged,  that,  by  reason  of  the 
noxious  and  unwholesome  exhalations 
emitted  from  a.  building  within  the  city  and 
carried  by  tin-  wind  in,  over  and  upon  tin- 
city,  the  air  therein  was  rendered  corrupt 
and  very  insalubrious,  it  will  be  assumed, 
without  further  averment,  that  the  nuisance 
existed  near  the  highways  and  dwellings  of 
the  city. — Ibid. 

A  count  charging  that  the  offensive  trade 
is  being  conducted  in,  upon  and  about  a 
certain  building  and  other  structures  in  the 
said  city  of  J.  C,  operated,  managed  and 
controlled  by  the  defendant,  there 
and  near  divers  public  streets  and  highways 
known  as  G.  street  and'E.  street  in  said  city, 
and  also  near  the  dwelling  houses  of  divers 
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good  citizens  of  the  state,  then  and  there 
inhabited  by  good  citizens  of  the  state,  was 
held  a  sufficient  averment  of  the  location 
and  public  character  of  the  nuisance. — 
Ibid. 

A  bill  to  abate  a  public  nuisance  caused  by 
the  discharge  of  sewage  on  low  lands  in  a 
city,  where  it  was  allowed  to  collect  in 
stagnant  pools,  alleged  that  the  original  out- 
let fur  the  water  discharged  from  the  sewer, 
as  well  as  for  the  surface  waters  of  this  part 
of  the  city,  was,  by  a  natural  watercourse, 
discharging  into  a  cove  of  the  Hudson  river; 
that  one  of  defendants,  a  railway  com- 
pany, had  constructed  its  road  across  this 
creek  and  extended  the  shore  line  of  the  cove 
out  into  the  river  by  filling  for  their  yard; 
that  tin'  parties  responsible  for  the  nuisance 
were  city  officers,  who  had  failed  to  keep 
certain  sewers  in  repair,  and  defendant  rail- 
way company,  "who  had  filled  up  the  ancient 
water  course  through  which  the  surface 
water  and  the  waters  of  the  brook  (in  whose 
channel  the  sewer  was  constructed)  were 
wont  to  pass  in  its  natural  flow."  HELD, 
that  the  allegations  were  sufficient  to  hold 
the  railway  company  in  part  liable  for  the 
nuisance. — State  vs.  Jersey  City,  10  Dick. 
116.     A.  Id.  591. 

b.  When  Proper  Remedy. 

Under  ordinary  circumstances  where 
there  is  no  special  injury  to  the  complainant, 
and  where  the  remedy  by  indictment  is  suf- 
ficient to  abate  the  nuisance,  and  to  restore 
to  the  public  use  the  entire  highway,  equity 
will  not  interfere  even  on  behalf  of  the  public. 
— H.  B.  Anthony  Shoe  Co.  vs.  West  Jersey 
Railroad  Co.,  12  Dick.  607. 

An  encroachment  on  a  public  square  is  an 
offence  punishable  by  indictment  only,  and 
one  of  the  public  cannot  maintain  an  action 
or  suit  therefor  unless  he  is  individually  and 
peculiarly  injured  thereby. — Fessler  vs. 
Town  of  "Union,  1  Rob.  14.     A.  2  Rob.  657. 

2.  Injunction. 

a.  Allegations  in  Bill. 

In  a  bill  to  abate  a  nuisance,  where  it  was 
alleged  that  a  sewer,  which  had  been  laid  in 
the  channel  of  a  natural  brook,  carried  not 
only  ordinary  sewage,  but,  "also  the  waters 
from  the  drainage  area  of  the  brook,  *  *  * 
which  waters  are  corrupted  by  the  mixing 
of  sewage  therewith,"  the  phrase  "waters 
from  the  drainage  area  of  the  brook,"  means 
the  waters  which,  if  collected  naturally, 
would  form  the  brook. — State  vs.  Jersey 
City,  10  Dick.  116.     -4.  Id.  591. 

In  a  bill  to  abate  a  nuisance,  it  was  alleged 
that  Jersey  City  has  under  its  control  a 
sewer  which  is  the  sole  outlet  for  the  drainage 
of  a  large  district  of  that  city;  that  the 
sewer  was  laid  in  the  channel  of  a  natural 
brook  down  in  a  ravine,  and  at  first  ended 
on  the  meadow  lands  of  the  city  of  H.,  only 


slightly  above  the  level  of  high  water  in  the 
Hudson  river;  that  the  sewage  was  "dis- 
charged at  the  foot  of  the  ravine,  close  to 
the  H.  city  line,  and  created  a  public  nuis- 
ance in  the  H.  meadows;"  that  the  sewer 
was  afterwards  extended  across  the  meadows 
and  connected  with  another,  emptying  into 
the  H.  river;  that  owing  to  the  slight  fall, 
in  case  of  a  heavy  rain  the  water  could  not 
escape  through  the  extension  sewer  as  fast 
as  it  came  down  the  ravine,  causing  the 
sewer  to  break  and  discharge  the  water  and 
sewage  on  the  H .  meadows  in  great  quantity ; 
that  the  cities  had  failed  to  take  any  action 
for  the  proper  drainage  of  the  affected  dis- 
trict, and  that  stagnant  water  was  collected 
and  retained  constituting  a  nuisance  danger- 
ous to  health.  HELD,  that  the  bill  showed 
a  nuisance  in  the  city  of  1L,  having  a  source 
outside  its  limits,  and  hence  within  the  act 
of  May  24th,  1894,  section  2,  which,  in  such 
a  case,  confers  jurisdiction  on  the  state  board 
of  health  to  intervene  to  abate  the  nuisance. 
—Ibid. 

b.  When  Proper  Remedy. 

The  mere  fact  that  crowds  of  disorderly 
persons  upon  the  highway-,  drawn  there  by 
entertainments  given  by  a  third  person  upon 
his  own  lands  for  pecuniary  profit,  are  a 
public  nuisance,  does  not  deprive  a  private 
person  of  relief  by  injunction  against  a 
special  nuisance  to  his  dwelling  house,  by 
reason  of  such  disorderly  crowds. — Cronin 
vs.  Bloemecke,  13  Dick.  313. 

Equity  will  enjoin  the  contamination  of 
waters  creating  a  public  nuisance,  though 
redress  may  be  had  on  indictment  by  abate- 
ment of  the  nuisance. — Attorney-General 
vs.  Paterson,  13  Dick.  1.     See  15  Id.  385. 

The  owner  of  lots  fronting  one  hundred 
and  fifty  feet  on  a  public  square,  whose 
house  lot  is  within  thirty  feet  of  a  bell  tower 
wrongfully  erected  by  the  municipality,  to 
be  rung  in  case  of  fire,  suffers  a  peculiar  and 
individual  injury-  thereby,  such  as  to  enable 
her  to  maintain  an  individual  action  there- 
for.— Fessler  vs.  Town  of  Union,  1  Rob.  14. 
A.  2  Rob.  657. 

A  lot  owner  who  suffers  a  peculiar  and 
individual  injury  by  the  wrongful  erection 
of  a  tower  on  a  public  square  by  the  munici- 
pality, may  maintain  an  action  against  such 
municipality  on  account  of  its  breach  of 
trust  in  that  behalf. — Ibid. 

A  property  owner  suing  a  municipality 
for  the  wrongful  erection  of  a  tower  on  a 
public  square,  and  praying  for  its  removal, 
with  other  relief,  is  entitled  to  a  decree  for 
the  removal  of  the  tower,  it  being  an  inex- 
pensive one,  capable  of  removal  and  re- 
erection  without  serious  injury. — Ibid. 

Owners  of  land  adjoining  an  enclosed 
ground,  to  which  admission  is  charged  to  see 
ball  games,  are  not  estopped  to  seek  in- 
junction against  Sunday  ball  games  thereon 
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as  a  nuisance  because  for  several  years 
before  the  enclosure  persons  taking  posses- 
sion of  the  grounds  without  let  or  hindrance 
played  Sunday  ball  games  in  the  presence 
of  all  choosing  to  look,  the  same  class  of 
noises  had  been  made,  without  attempt  at 
relief  against  the  same  by  such  onlookers 
and  persons  alighting  at  the  same  place  from 
electric  cars  and  going  for  amusement  to 
the  river  and  the  woods  in  the  vicinity. — 
Seastream  vs.  New  Jersey  Exhibition  Co.,  1 
Rob.  178. 

The  erection  of  a  structure  on  one's  land 
which  causes  an  increased  flow  of  water  on 
the  land  of  another  as  set  forth  in  complain- 
ant's case  rests  upon  an  alleged  legal  right 
which  has  never  been  recognized  in  New 
Jersey,  and  which  would  be  an  exception 
to  a  well  settled  rule  of  law,  and  that  there- 
fore the  complainant  must  establish  her 
doubtful  legal  right  at  law  before  the  same 
can  be  enforced  by  an  injunction  in  this 
court. — Sullivan  vs.  Browning,  1  Rob.  391. 

c.  Pendente  Lite  To  Prevent  Dis- 
charge op  Sewage. 

Pending  a  hearing  in  a  suit  to  enjoin  a 
city  from  discharging  sewage  into  a  river, 
an  injunction  may  be  granted  restraining 
the  city  from  increasing  the  discharge  where 
the  potableness  of  the  water  is  destroyed 
and  noxious  smells  arise  from  the  polluted 
water,  which  produce  general  discomfort  to 
the  inhabitants  along  the  river,  but  the  city 
will  not  be  enjoined  from  continuing  to 
discharge  sewage  until  it  has  had  a  reason- 
able time  to  provide  other  means  to  dispose 
thereof. — Attorney-General  vs.  Paterson,  13 
Dick.  1.     See  15  Id.  385. 

d.    Necessary    Proof   for    Preliminary. 

The  proofs,  on  application  for  preliminary 
injunction  against  Sunday  ball  games  as  a 
nuisance,  held  to  show  facts  as  to  disturb- 
ance from  noises  authorizing  the  relief. — 
Seastream  vs.  New  Jersey  Exhibition  Co., 
1  Rob.  178. 

Any  misjoinder  in  a  suit  for  injunction 
against  Sunday  ball  games  as  a  nuisance 
because  of  some  of  the  complainants  alleg- 
ing injury  from  the  noises  on  the  ball 
grounds  and  other  from  the  noise  of  those 
in  the  street,  may  not  be  urged  against  a 
preliminary  injunction,  as  this  may  be 
remedied  later  by  requiring  an  election  and 
striking  from  the  record  the  names  of  com- 
plainants not  affected  by  the  kind  of  injury 
on  which  it  is  elected  to  rely. — Ibid. 

3.  Abatement. 

a.   By  Board  of  Health. 

The  Act  of  May  24th,  1894,  (Pamph.  L., 
1S94,  p.  495,  sec.  2;  Gen.  Stat.  pp.  1646, 
1647),  which  authorizes  the  state  board  of 


health  to  intervene  to  abate  a  public  nuis- 
ance within  the  territorial  limits  of  a  city, 
whenever  such  nuisance  "shall  have  a  source 
or  origin  outside  the  limits,"  is  constitu- 
tional.— State  vs.  Jersey  City,  10  Dick.  117. 
A.  Id.  591. 

b.  By  Municipality. 

A  municipality,  as  the  representative  of 
the  public,  may  sue  to  abate  or  prevent  a 
nuisance  upon  public  property  within  its 
limits.— Coast  Company  vs.  Spring  Lake,  1 1 
Dick.  615.     -4.  13  Id.  586. 

The  power  of  a  municipal  officer  to  abate 
a  public  nuisance  without  statutory  or 
judicial  process,  stands  upon  the  same  foot- 
ing as  the  power  of  a  citizen. — Ibid. 

The  common  council  of  a  borough,  by  res- 
olution, threatened  to  tear  down  a  building 
being  erected  on  land  which  it  claimed  was 
dedicated  to  public  use.  A  bill  was  filed 
to  restrain  the  borough  and  its  officers. 
The  borough  answered,  setting  up  a  dedica- 
tion of  the  building  site,  and  also  filed  a 
cross-bill  upon  the  same  ground,  praying 
that  the  nuisance  might  be  abated.  HELD, 
that  the  action  of  the  borough  council  was 
irregular;  that  the  injury  threatened  was 
irreparable  and  that  the  nuisance  was  not 
such  as  a  municipal  officer  could  abate  at 
common  law ;  therefore,  their  threatened 
acts  will  be  restrained.  But  further 
HELD,  that  as  to  the  case  made  upon  the 
cross-bill,  no  objection  to  the  jurisdiction 
of  the  court  having  been  made  until  the 
evidence  was  concluded,  and  it  appearing 
that  the  dedication  of  the  land  is  reasonably 
clear — the  court  will  retain  the  cause  and 
decree  an  abatement  of  the  nuisance. — 
Ibid. 

c.  By  Abutting  Owner. 

Where  he  does  not  own  the  fee  of  the 
street,  he  cannot  maintain  a  suit  to  restrain 
a  nuisance  which  injures  him  only  in  a  right 
enjoyed  by  him  as  one  of  the  public. — H.  B. 
Anthony  Shoe  Co.  vs.  West  Jersey  Railroad 
Co.,  12  Dick.  607. 

Where  the  abutting  owner  of  land  on  a 
street  owns  the  fee  to  the  middle  of  the 
street,  he  may  maintain  a  bill  to  enjoin  an 
unlawful  erection  on  the  street  in  his  front. — 
Ibid. 

d.    By  Private  Citizen  of  Public 
Nuisance. 

A  private  citizen  cannot  sustain  a  bill  in 
equity  to  abate  a  public  nuisance  unless 
because  thereof,  he  suffers,  either  in  his 
person  or  his  property,  some  special  injury 
which  is  peculiar  to  himself,  and  not  as  one 
of  the  public. — Humphrey  vs.  Eastlack,  IS 
Dick.  137. 
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OBLIGATIONS. 

On  a  joint  bund,  if  one  of  the  obligors 
makes  an  assignment  under  the  statute  for 
the  benefil  of  his  creditors,  and  the  obligee 
of  the  bond  presents  his  claim  growing  out 
of  the  bund  to  tli"  assignee,  bis  right  to  sue 

on   tin'  bund  is  tbercbv  I'url'eitud.      Mnnvan 

vs.  French,  31  Vr.  12. 

Such  an  act  is  a  discharge  of  one  of  two 
joint  debtors,  and  the  rule  is  that  when  one 
of  the  obligors  is  discharged  all  are. — Ibid. 

By  virtue  of  the  provisions  of  an  "Act 
concerning  obligations"  when  one  of  the 
defendants,  in  a  suit  against  joint  debtors, 
is  brought  into  court,  the  plaintiff  is  enti- 
tled td  proceed  to  judgment  against  all  of 
the  defendants  named  in  the  proa 
fjnited  Status  vs.  Griefen,  43  Vr.  1. 


OFFICERS. 
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III.  ELECTION. 
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holders. 
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1.  Approval  of  Mayor. 

2.  Limitations  on  Power. 

3.  Excise  Commissioners. 

4.  Borough  Marshal. 
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States. 
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6.  By  Accepting  Another  Office. 
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1.  Architect    on    Public    Build= 
ing. 
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3.  Colonel  of  United  States  Army. 

VII.  SALARY  OF. 

1.  After  Illegal  Removal. 
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Brunswick. 
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4.  Holding  by  Force. 
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I.  HONORABLY  DISCHARGED 
UNION  SOLDIERS. 

See  U  nion  Soldiers. 
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II.  DE  FACTO. 

When  an  official  person  or  body  has  ap- 
parent authority  to  appoint  to  public  office, 
and  apparently  exercises  such  authority. 
and  the  person  so  appointed  enters  upon 
such  office  and  performs  its  duties,  his  offi- 
cial acts  will  be  valid  with  respect  to  the 
public  and  to  third  persons  with  whom  he 
deals  officially,  and  he  will  be  an  officer  de 
facto,  notwithstanding  there  was  a  want  of 
power  to  appoint  in  the  body  or  person  who 
professed  to  do  so. — Erwin  vs.  Jersey  City, 
31  Vr.  141. 


One  who  becomes  a  public  officer  de 
facto,  without  dishonesty  or  fraud  on  his 
part,  and  who  renders  the  services  required 
of  such  public  officer,  may  recover  the  com- 
pensation, provided  by  law  for  such  services 
during  the  period  of  their  rendition. — Ibid. 

The  failure  of  an  officer  to  take  the  pre- 
scribed oath  of  office  will  not  prevent  his 
becoming  an  officer  de  facto. — Rosell  vs. 
Board  of  Education,  39  Vr.  498.  A.  41  Id. 
336. 


An  officer  legally  elected  and  qualified 
who  enters  upon  the  duties  of  Ms  office  and 
afterwards  is  appointed  to  and  accepts  an- 
other office,  but  in  good. faith  continues  to 
publicly  discharge  the  duties  of  the  first, 
his  term  not  having  expired  and  no  suc- 
cessor having  been  appointed  or  elected 
in  his  stead,  nor  any  adjudication  made 
against  his  title,  is  an  officer  de  facto. — 
Oliver  vs.  Jersey  City,  34  Vr.  634. 


The  official  acts  of  an  officer  de  facto  are 
valid  as  far  as  the  rights  of  the  third  persons 
and  the  public  are  concerned,  unless  the  de- 
fects in  the  officer's  title  are  notorious  and 
sufficient  to  overcome  the  apparent  evidence 
to  the  contrary;  but  when  they  see  a  per- 
son occupying  an  important  public  office  by 
virtue  of  an  election  by  the  people  and  pub- 
licly exercising  its  duties  within  the  period 
for  which  he  was  elected,  they  are  entitled 
to  consider  him  to  be  such  officer  and  will 
be  protected  in  their  rights  if  they  do  so. — 
Ibid. 


It  was  contended  that,  during  the  period 
in  question,  there  was  a  corporation  counsel 
de  jure  holding;  over  after  the  expiration 
of  his  term  and  until  his  successor  should 
be  appointed  and  qualified,  and  that  there 
could  not  be  an  officer  de  facto  of  the  same 
office.  HELD,  that  if  Brinkerhoff  was 
inducted  into  and  filled  the  office  of  cor- 
poration counsel  during  the  period  in  ques- 
tion, he  became  an  officer  de  facto  even 
though  there  was  an  officer  de  jure  having 
a  present  right  to  the  office. — Brinkerhoff 
vs.  Jersey  City,  35  Vr.  225. 


III.  ELECTION. 

1.  In  Cities  of  First  Class. 

An  act  entitled  "  An  act  relating  to  cities 
of  the  first  class  in  this  state,  and  providing 
for  the  holding  of  municipal  or  charter 
elections  therein,  and  regulating  the  terms 
of  elective  and  appointive  officers  therein," 
approved  March  18th,  1897,  is  a  local  and 
special  law  regulating  the  internal  affairs  of 
towns,  and  for  that  reason  is  unconstitu- 
tional.—Hoos  vs.  O'Donnell,  31  Vr.  35. 

2.  In  City  of  Camden. 

A  statute  which  provides  for  the  election 
in  the  city  of  Camden  of  a  board  of  excise 
commissioners  consisting  of  five  persons, 
but  which  limits  eligibility  to  membership 
in  the  board  to  not  more  than  three  per- 
sons "of  the  same  political  party,"  and  pro- 
vides for  the  election  of  the  board  upon  a 
general  ticket,  but  declares  that  "no  voter 
shall  vote  at  such  election  for  more  than 
three  of  said  commissioners,"  and  then 
enacts  that  "the  five  persons  receiving  the 
highest  number  of  votes  for  such  office  shall 
lie  declared  duly  elected,"  is  unconstitu- 
tional.—Bowden  vs.  Bedell,  39  Vr.  451. 

The  members  of  such  a  board  of  excise 
commissioners  are  officers  elective  by  the 
people,  and  hence,  under  the  provisions  of 
article  2,  paragraph  1  of  the  constitution 
of  this  state,  every  male  citizen  qualified  to 
vote  under  that  provision  of  the  constitu- 
tion is  entitled  to  vote  for  all  five  of  the 
commissioners  so  elective. — Ibid. 

Quaere.  Is  an  act  which  fixes  a  political 
qualification  for  eligibility  to  hold  office 
constitutional  under  our  form  of  govern- 
ment?— Ibid. 

3.  Of  Freeholders  in  First  Class 
Counties. 

The  act  entitled  "a  supplement  to  an 
act  to  incorporate  the  chosen  freeholders  in 
the  respective  counties  of  this  state,"  ap- 
proved March  24th,  1S99,  in  so  far  as  it 
requires  a  majority  vote  to  elect  such  free- 
holders in  all  townships,  except  in  town- 
ships in  counties  of  the  first  class,  is  un- 
constitutional, because,  in  this  respect, 
special.— Lane  vs.  Otis,  39  Vr.  656. 

4.  Director  of  Board  of  Freeholders. 

The  act  entitled  "An  act  to  reorganize 
boards  of  chosen  freeholders  in  counties  of 
the  first  class  in  this  state,"  passed  May 
16th,  1894  (Gen.  Stat.,  p.  422),  gives  a  term 
of  two  years  to  members  of  the  boards  of 
freeholders  in  counties  of  the  first  class,  and 
provides,  that,  on  the  first  Monday  in  De- 
cember next  after  their  election  and  on  the 
first  Monday  in  December  of  each  second 
succeeding  year,  they  shall  elect  a  director. 
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HELD,  that  under  this  act,  the  term  of 
office  of  director  is  for  the  period  of  two 
years.— Clayton  vs.  Green,  32  Vr.  340. 

a     .. .  *jga 

5.  Towiv  Clerk  of  Guttenberg. 

The  town  clerk  of  the  town  of  Gutten- 
berg  is  elected  for  only  one  year,  or  for  the 
term  of  office  of  the  councilmen,  in  whom 
the  power  to  appoint  such  clerk  is  reposed, 
in  accordance  with  the  provisions  of  the 
act  "An  act  to  incorporate  the  town  of 
Guttenberg,"  (Pamph.  L.,  1859,  p.  199).— 
Sneath  vs.  Mager,  35  Vr.  94. 

6.  In  Town  of  Dover. 

The  act  of  1900,  entitled  "An  act  respect- 
ing the  term  of  office  of  the  collectors  of 
taxes,  town  assessors  and  town  clerks  in 
towns"  (Pamph.  L.,  1900,  p.  480),  operates 
to  modify  section  7  of  the  charter  of  the 
town  of  Dover  (Pamph.  L.,  1869,  p.  1161), 
whereby  the  like  officers  were  to  hold  office 
only  during  the  pleasure  of  the  common 
council. — Vreeland  vs.  Pierson,  41  Vr.  508. 


IV.  APPOINTMENT  OF. 
I.  Approval  of  Mayor. 

Under  the  provisions  of  section  19  of  "An 
act  for  the  government  of  the  cities  of  the 
state,"  approved  April  6th,  1889  (Pamph. 
L.,  p.  187),  the  approval  of  the  mayor  is  not 
required  to  validate  an  appointment  to 
office  by  a  board. — Erwin  vs.  Jersey  City, 
31  Vr.  141. 

2.  Limitations  on  Power. 

It  is  a  well  recognized  principle,  under 
the  decisions  in  this  state,  that  an  existing 
municipal  board  or  body  cannot  appoint 
to  an  office  which  is  to  come  into  existence 
or  become  vacant  in  the  life  of  that  same 
board  or  body  at  a  time  when  it  will  be 
differentlv  constituted. — Dickinson  vs.  Jer- 
sey City,  39  Vr.  99. 

The  official  board  or  body  of  a  munici- 
pality which  is  or  will  be  in  office  at  the 
time  an  appointee  is  to  take  his  office,  can 
alone  make  an  appointment  to  such  office, 
unless  there  be  express  legislative  authority 
otherwise- — Ibid. 

By  the  provisions  of  section  3  of  the  Bor- 
ough act  of  1S97,  prescribing  that  the  mayor 
shall  nominate  and,  with  the  advice  and 
consent  of  the  council,  shall  appoint  all 
officers  by  the  act  directed  to  be  appointed, 
including  the  filling  of  vacancies  in  elective 
offices,  the  power  to  fill  a  vacancy  in  the 
office  of  councilman,  which  is  an  elective 
office,  is  in  the  mayor  and  council. — Fryer 
vs.  Norton,  38  Vr.  537. 


3.  Excise  Commissioners. 

Excise  commissioners  are  officials  for  the 
performance  of  a  public  duty  unconnected 
with  thu  administration  of  justice,  they  are 
not  officers  of,  or  assistants  to,  the  judicial 
tribunals;  the  authority  to  appoint  them 
properly  belongs,  in  a  constitutional  sense, 
to  the  legislative  or  executive  branch  of 
government,  hence  it  may  not  lawfully  be 
exercised  by  a  court  of  common  pleas,  in 
view  of  article  3  of  the  state  constitution. 
— Schwarz  vs.  Dover,  39  Vr.  576. 

4.  Borough  Marshal. 

The  revised.  Borough  act  of  1897  author- 
izes the  mayor  to  nominate,  and,  with  the 
advice  and  consent  of  a  majority  of  the 
whole  council,  appoint  a  borough  marshal. 
The  act  further  provides  that  the  council 
shall  be  composed  of  six  councilmen  and 
the  mayor,  but  that  the  latter  shall  not  vote 
except  to  give  the  casting  vote  in  case  of  a 
tie.  HELD,  that  a  plea  to  an  information, 
which  stated  that,  since  the  act  of  1897 
had  gone  into  effect,  the  respondent  had 
been  nominated  and  appointed  to  the  office 
of  marshal  of  the  borough  of  Wilbur,  by 
the  mayor  thereof,  and  that  his  appoint- 
ment had  been  confirmed  (at  a  meeting  of 
council  at  which  five  councilmen  and  the 
mayor  were  present)  by  the  votes  of  three 
councilmen  and  the  mayor  in  favor  of,  and 
of  two  councilmen  against,  the  confirma- 
tion, was  bad.  HELD  further,  that  the 
relator,  who  held  the  office  of  marshal  of 
the  borough  at  the  time  of  the  respondent's 
nomination  and  attempted  confirmation, 
was  not  entitled  to  hold  over,  after  the  ex- 
piration of  his  term,  on  account  of  the  fail- 
ure of  the  borough  authorities  to  appoint 
and  confirm  his  successor. — Hawkins  vs. 
Cook,  33  Vr.  84. 

5.  By  Vote  of  De  Facto  Officer. 

It  was  further  contended  that  there  was 
evidence  sufficient  to  justify  the  inference 
that  the  previous  corporation  counsel  filled 
the  office  during  the  period  in  question  as 
an  officer  de  jure.  Upon  this  contention  it 
is  HELD,— 

1.  That  by  the  provisions  of  the  "Act  con- 
cerning the  appointment  of  municipal  offi- 
cers and  boards  in  cities,"  passed  March 
11th,  1S93,  the  board  of  finance  of  said  city 
had  power  to  appoint  a  corporation  counsel 
by  the  vote  of  two-thirds  of  its  five  mem- 
bers— that  is,  by  the  vote  of  at  least  four 
members. 

2.  That  by  the  vote  of  four  members  in 
favor  of  Brinkerhoff's  appointment  as  cor- 
poration counsel  he  became  entitled  to  the 
office  and  was  corporation  counsel  de  jure, 
although  one  of  the  members  so  voting  for 
his  appointment  was  only  a  member  de 
facto,  whose  title  was  attacked  by  quo  war- 
ranto. 

3.  That  the  principles  upon  which  the 
acts  of    de    facto    officers    are    held    valid 
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require  the  recognition  of  appointments  to 
office  made  by  them,  when  such  appoint- 
ments would  be  valid,  if  made  by  officers  de 
jure. — Brinkerhoff  vs.  Jersey  City,  35  Vr. 
225. 

The  doctrine  enunciated  by  the  supreme 
court  on  this  subject  in  Erwin  vs.  Jersey 
City,  30  Vr.  282,  disapproved.— Ibid. 

6.  Park  Commissioners. 

Invalidity  in  the  provision  of  "An  act 
to  establish  public  parks  in  certain  counties 
in  this  state  and  to  regulate  the  same," 
approved  March  5th,  1895  (Gen.  Stat.,  p. 
2618),  as  to  the  appointment  of  the  mem- 
bers of  the  board  of  commissioners  therein 
authorized,  will  not  render  the  statute  in- 
valid. In  such  a  case  the  constitutional 
provision  (article  7,  section  2,  paragraph  9) 
for  the  appointment  of  officers  by  the  gov- 
ernor, with  the  advice  and  consent  of  the 
senate,  is  operative. — Ross  vs.  Freeholders 
of  Essex,  40  Vr.  143.     See  Id.  291. 

The  County  Park  act,  approved  March 
5th,  1895  (Gen.  Stat.,  p.  2618),  authorizes 
the  appointment,  by  a  justice  of  the  su- 
preme court,  of  commissioners  to  lay  out 
public  parks  in  any  county  having  a  popu- 
lation exceeding  200,000,  but  provides  that 
the  act  shall  not  go  into  operation  in  any 
county,  unless  the  voters  of  the  county  ac- 
cept it,  and  it  directs  certain  county  officers 
to  take  steps  for  submitting  the  question 
of  acceptance  to  the  voters  at  the  next 
election.     HELD, — 

1.  That  the  distinction  drawn  between 
the  more  populous  counties  and  the  others 
is  legitimate  for  the  purposes  of  the  act. 

2.  That  the  provision  for  submission  at 
the  "next  election"  is  directory  only,  and 
the  adt  may  be  accepted  at  a  subsequent 
election,  and  may  be  accepted  in  counties 
which  acquire  the  designated  population 
after  the  passage  of  the  act. 

3.  That  the  legislature  had  constitutional 
authority  for  conferring  upon  a  justice  of 
the  supreme  court  the  power  of  appointing 
the  park  commissioners. — Ross  vs.  Free- 
holders of  Essex,  40  Vr.  291. 

7.  Deputy  Marshal  of  United  States. 

The  federal  statute  providing  for  the  ap- 
pointment of  deputy  United  States  mar- 
shals does  not  disable  the  marshal  from 
employing  a  private  citizen  to  perform  ser- 
vices for  him  in  aid  of  his  official  duties. — 
.Murray  vs.  Pfeiffer,  41  Vr.  768. 


V.  REMOVAL. 

I.  Notice  to  Party  Affected. 

Proceedings  for  the  removal  of  officials, 
under  statutes  entitling  them  to  a  hearing 
before  they  can  be  removed,  are  judicial  in 


character,  and,  in  such  cases,  persons  to  be 
affected  by  such  official  action  are  entitled 
to  be  heard  in  relation  thereto  before  action 
is  taken. — Bowlby  vs.  Dover,  39  Vr.  97. 

finder  the  General  act  of  1897  (Pamph. 
L.,  p.  285)  it  is  doubtful  if  a  borough 
council  has  power  in  any  case  to  declare  an 
office  vacant.  If  it  has,  it  cannot  do  so 
without  a  hearing,  on  notice  to  the  incum- 
bent if  practicable,  and  proof  of  facts  legally 
warranting  such  action. — Krueger  vs.  Ches- 
ilhurst,  35  Vr.  .523. 

2.  Hearing  Before. 

Where  a  hearing  is  given  by  the  statute, 
and  the  body  charged  with  giving  it  has 
acted  without  it  or  refused  it,  the  proceed- 
ings will  be  set  aside. — Bowlby  vs.  Dover, 
39  Vr.  97. 

3.  By  Removal  Out  of  Township. 

Under  section  8  of  the  revised  act  con- 
cerning townships  (Pamph  L.,  1899,  p. 
372),  which  provides  that  "if  any  person 
shall  resign  from  his  office,  or  shall  die  or 
remove  out  of  the  township,  or  become  in- 
capable of  serving,"  &c,  his  office  shall  be 
deemed  to  be  vacant,  the  "removal  out  of 
the  township"  contemplated  is  a  voluntary 
removal.  A  removal  by  operation  of  law, 
resulting  from  an  act.  of  the  legislature  cut- 
ting off  a  portion  of  the  township,  including 
the  place  of  residence  of  a  township  officer 
who,  when  elected,  was  a  resident  within 
its  territory,  is  not  a  "removal  out  of  the 
township"  within  the  meaning  of  that  sec- 
tion.— Stewart  vs.  Riverside,  39  Vr.  571. 

4.  By  Incapacity  for  Service. 

In  the  same  section,  the  words  "become 
incapable  of  serving"  refer  to  a  personal 
incapacity,  mental  or  physical,  on  the  part 
of  the  incumbent  of  an  office,  and  not  to  a 
supposed  incapacity  created  by  a  change 
of  the  township  boundary  leaving  the  in- 
cumbent a  non-resident  of  the  township. — 
Stewart  vs.  Riverside,  39  Vr.  571. 

5.  Of  Director  of  Board  of  Free= 

holders. 

Tlic  seventh  section  of  the  general  act 
concerning  boards  of  freeholders  (Gen.  Stat., 
p.  410)  applies  to  boards  elected  under  the 
acl  of  L894  and  confers  on  the  board  the 
power  to  remove  a  director  I'm-  absence  or 
refusal  to  act;  and  a  freeholder  elected  as 
director  cannot  lie  removed  for  any  other 
cause. — Clayton  vs.  Green,  32  Vr.  340. 

6.  By  Accepting  Another  Office. 

When  a  person  legally  holding  one  office 
i<  elected  or  appointed  to  another,  but  is 
prohibited  by  a  statute  from  holding  both, 
upon  accepting  the  second  Iris  de  jure  title 
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to  the  first  ends,  and  his  successor  may  at 
once  be  appointed  or  elected;  but  if  the 
former  occupant  refuses  to  vacate  the  office, 
his  successor  will  be  compelled  to  take  the 
necessary  legal  steps  to  oust  him. — Oliver 
vs.  Jersey  City,  34  Vr.  634. 

7.  Review  by  Supreme  Court. 

An  order  made  by  a  board  of  police  com- 
missioners removing  a  patrolman  from  his 
position,  upon  charges,  and  after  a  notice 
and  a  hearing,  as  provided  by  the  "Ad  re- 
specting police  departments  in  cities,"  &c, 
will  not  be  se1  aside  if  the  proceedings  wen- 
had  in  conformity  to  the  statute,  and  the 
testimony  adduced  at  the  hearing  afforded 
a  rational  basis  for  the  judgment  against 
him.— Reilly  vs.  Jersey  City,  35  Vr.  508. 

The  return  of  the  finding  and  judgmenl 

of  a  board  of  police  commissioners  upon  the 
trial  of  an  officer  upon  a  charge  of  neglect 
of  duty  cannot  be  com  radicted  by  ei  Ldeno 
taken  under  a  general  rule  to  take  testi- 
mony— Quinn  VS.  Police  Commission,!.-. 
40  Vr.  571. 

8.  For  Offence  Previous  to 
Appointment. 

The  code  of  discipline  of  the  police  de- 
partment of  the  city  of  Newark  doi 

authorize    the    dismissal     of    an    officer    or 
patrolman  from  the  police  force  for  offi 
or  conduct   committed  prior  to  entry  upon 
the  service      Campbell  vs.  Police  Commis- 
sioners, 42  Vr.  98. 


thereupon  become  vacant.    Olivet  vs.  Jer- 
sey City,  34  Vr.  96.    See  Id.  634. 

The  acceptance  of  such  an  office  disquali- 
fied such  commissioner  to  vote  for  the  pas- 
sage of  tin-  certified  ordinance. — Ibid. 


VI.  WHO  ARE  OFFICERS. 
I.  Architect  on  Public  Building. 

An  architect  employed  by  commissionei 
for  the  construction  of  a  public  building, 
to  supervise  the  erection  of  the  building, 
does  not  thereby  become  the  incumbent  of 
an  office.— State  vs.  Broome,  32  Vr.  115. 

2.  Deputy  Warden  of  Almshouse. 

The  post  of  deputy  warden  of  the  Hudson 
county  almshouse  is  not  an  office,  but  is  a 
position  within  the  meaning  of  the  Veteran 
act  of  March  14th,  1895,  (Gen.  Stat.,  p. 
3702). — Stewart  vs.  Freeholders  of  Hudson, 
32  Vr.  117. 

3.  Colonel  of  United  States  Army. 

The  position  of  colonel  in  the  Fourth 
regiment  of  New  Jersey  volunteers  for  the 
United  States  army  is  an  "office"  within 
the  meaning  of  the  statute  creating  the 
board  of  street  and  water  commissioners, 
which  provides  that  if  such  commissioner 
shall  accept  any  other  appointment  to  pub- 
lic  office   his   office   of   commissioner   shall 


VII.  SALARY  OF. 

1.  After  Illegal  Removal. 

A  policeman  in  a  city  who  claims  to  have 
been  illegally  removed  from  his  office  be- 
cause no  cause  was  alleged  or  complaint 
made  or  hearing  given  him,  cannot  main- 
tain   an    action    for   salary   alleged    to    have 

accrued   after   such   dismissal,    while   such 
dismissal  remain-  nun--,  ei  sed      Van  San!  vs. 

Atlantic  City,  39  Vr    149. 

Title  to  an  office  cannot  be  tried  collat- 
erally in  an  action  for  salary. — Ibid. 

2.  Street  Commissioner  in  New 
Brunswick. 

By  the  provisions  of  the  act  entitled  "An 
act  appointing  K>mmissioners  of  streets  and 
sewers  in  the  city  of  New  Brunswick."  ap- 
1  March  Dod.  1871  (Pamph.  L.,  p.  i 

each  of  the  commissioners  appointed  or 
elected  under  the  act  was  entitled  to  an 
annual  salary  of  $1,500,  to  be  paid  as  other 
expenses  under  the  act  were  paid.  Other 
expenses  under  the  act  could  be  paid  by  the 
ci  immissii  mers  by  issue  of  bonds  which  were 
expressly  made  obligations  of  the  city  of 
New  Brunswick.  HELD,  that  the  provis- 
ions for  the  payment  of  salaries  was  not 
altered  or  repeated  by  the  supplement  to 
the  above  cited  act  approved  April  11th, 
1876  (Pamph.  L.,  p.  496).  becauf 
supplement  was  a  special  and  local  law- 
regulating  the  internal  affair-  of  the  city  and 
was  within  the  prohibition  of  the  amended 
constitution.— Oram  vs.  New  Brunswick, 
3.5  Vr.  19.     See  37  Id.  632. 

The  act  entitled  "An  act  concerning  the 
construction,  care  and  improvement  of  pub- 
lic highways,  parks  and  sewers  in  certain 
of  the  cities  of  this  state,  and  assessments 
for  the  same,"  passed  February  14th,  1888 
(Gen.  Stat.,  p.  640),  was  adopted  April  10th, 
188S,  by  the  city  of  New  Brunswick,  and 
thereby"  the  commissioners  under  the  first 
cited  act  were  deprived  of  their  offices  and 
of  the  power  to  raise  money  to  pay  unpaid 
salaries  by  the  issue  of  bonds.  HELD, 
that  by  this  legislation  there  was  imposed 
upon  the  city  of  New  Brunswick  a  liability 
to  pay  such  unpaid  salaries. — Ibid. 

The  acceptance  of  a  smaller  amount  than 
the  officer  was  entitled  to  as  salary,  if  ac- 
companied with  protest  that  he  was  enti- 
tled to  the  lawful  amount,  will  not  estop 
him  from  an  action  for  the  difference. — 
Ibid. 
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3.  De  Facto  Officer. 

In  an  action  by  Brinkerhoff  to  recover 
from  the  city  certain  installments  of  salary 
claimed  to  be  due  him  as  a  corporation 
counsel,  a  verdict  was  directed  in  his  favor. 
Upon  the  evidence  contained  in  the  bills  of 
exception.  HELD,  that  Brinkerhoff  was 
at  least  an  officer  de  facto  and  entitled  to 
the  emoluments  of  that  office  under  the 
doctrine  of  Erwin  vs.  Jersey  City,  31  Vr. 
149.— Brinkerhoff  vs.  Jersey  City,  35  Vr. 
225. 

4.  Holding  by  Force. 

One  who  by  force  retains  possession  of 
a  public  oilier  after  the  expiration  of  his 
term,  and  against  the  lawful  demand  of  his 
legally  appointed  successor,  cannot  recover 
the  salary  or  emoluments  attached  to  the 
office  accruing  after  such  demand. — Blore 
vs.  Board  of  Freeholders,  35  Vr.  262. 

5.  Agreement  as  Affecting. 

The  plaintiff  having  been  elected  as  city 
surveyor,  and  having  made  an  agreement 
under  said  act  to  serve  as  such  city  sur- 
veyor without  compensation,  and  having 
been  reelected  from  time  to  time  for  six 
years,  it  would  be  a  fraud  upon  the  city  to 
permit  him  to  recover  the  salary  which  is 
provided  by  law  in  absence  of  any  agree- 
ment, and  this  court  will  not  len,l  its  aid 
to  a  consummation  of  the  fraud. — Tice  vs. 
New    Brunswick,    35    Vr.  399. 

The  acceptance  of  a  smaller  amount  than 
the  officer  was  entitled  to  as  salary,  if  ac- 
companied with  protest  that  he  was  enti- 
tled to  the  lawful  amount,  will  no1  estop 
him  from  an  action  for  the  difference 
Oram  vs.  New  Brunswick,  35  Vr.  19.  See 
37  Id.  632. 

6.  Legislation  as  Affecting. 

The  act  entitled  "Supplement  to  an  act 
entitled  'An  act  respecting  the  prerogative 
court  and  the  power  and  authority  of  the 
ordinary,'  approved  April  16th,  1846," 
which  supplement  was  approved  April  lsth. 
1891  (Gen.  Stat.,  p.  1032),  has  not  repealed 
or  modified  the  provisions  of  the  act  enti- 
tled "A  supplement  to  the  act  entitled  'An 
act  fixing  compensation  of  certain  public 
officers  of  the  state,'  approved  March  10th, 
1876  (Gen.  Stat.,  p.  2960,  and  the  further 
supplement  to  the  same  act,  approved  Feb- 
ruary 16th,   1S81   (Gen.  Stat.,  p.  2961),  in 

respect  to  the  i ipensation  of  the  register 

of  the  prerogative  court,  and  the  fees  which 
the  register  receives  under  the  first  men- 
tioned act  are  not  received  for  his  own  use, 
but  for  the  benefit  of  the  state. — State  vs. 
Kelsey,  35  Vr.  1.     A.  36  Id.  680. 

Certiorari  is  the  appropriate  method  of 
testing  the  legality  of  a  municipal  ordinance 


providing  for  the  payment  of  an  official 
salary,  even  though  the  denial  of  its  legality 
is  based  upon  the  unconstitutionality 
of  the  statute  purporting  to  create  the 
office. — Christie  vs.  Bayonne,  35  Vr.  I'll. 

The  act  entitled  "An  act  concerning  the 
construction,  care  and  improvement  of  pub- 
lic highways,  parks  and  sewers  in  certain 
of  the  cities  of  this  state,  and  assessments 
for  the  same,"  passed  February  14th,  1888 
(Gen.  Stat.,  p.  640),  was  adopted  April  10th, 
1888,  by  the  city  of  New  Brunswick,  and 
thereby  the  commissioners  under  the  first 
cited  act  were  deprived  of  their  offices  and 
of  the  power  to  raise  money  to  pay  unpaid 
salaries  by  the  issue  of  bonds.  HELD, 
that  by  this  legislation  there  was  imposed 
upon  the  city  of  New  Brunswick  a  liability 
to  pay  such  unpaid  salaries. — Oram  vs. 
New  Brunswick,  35  Vr.  19.     See  37  Id.  632. 

By  the  provisions  of  the  act  entitled  "An 
act  appointing  commissioners  of  streets  and 
sewers  in  the  city  of  New  Brunswick,"  ap- 
proved March  23d,  1871  (Pamph.  L.,  p. 
795),  each  of  the  commissioners  appointed 
or  elected  under  the  act  was  entitled  to  an 
annual  salary  of  SI, 500,  to  be  paid  as  other 
expenses  under  the  act  were  paid.  Other 
expenses  under  the  act  could  be  paid  by 
the  commissioners  by  issue  of  bonds  which 
were  expressly  made  obligations  of  the  city 
of  New  Brunswick.  HELD,  that  the  pro- 
visions for  the  payment  of  salaries  was  not 
altered  or  repealed  by  the  supplement  to 
the  above  cited  act  approved  April  11th, 
1S76  (Pamph.  L.,  p.  496),  because  that  sup- 
plement was  a  special  and  local  law  regu- 
lating the  internal  affairs  of  the  city  and 
was  within  the  prohibition  of  the  amended 
constitution. — Ibid. 

In  all  cases  where  a  statute  authorizes  a 
public  official,  whose  compensation  is  a 
fixed  salary,  to  collect  for  the  public  the 
fees  payable  by  law  for  services  rendered, 
it  should  be  held  to  be  the  legislative  in- 
tent, when  a  subsequent  act  authorizes  him 
to  collect  or  receive  as  such  public  official 
other  or  additional  fees,  that  he  is  to  re- 
ceive the  same  in  trust  for  the  public,  unless 
the  subsequent  act  shall  expressly  state  that 
such  fees  may  be  retained  by  him  for  his 
own  use  in  addition  to  his  compensation  as 
fixed  by  law. — State  vs.  Duryee,  36  Vr.  449. 

7.  When  Duties  Diminished. 

The  compensation  of  a  public  officer  be- 
longs to  him,  not  by  force  of  any  contract, 
but  because  the  law  attaches  it  to  the  office, 
and  it  is  not  affected  by  a  diminution  of  the 
duties  of  the  office — the  office  itself  remain- 
ing.— Bennett  vs.  Orange,  40  Vr.  176. 

8.  Method  of  Payment  of  Special 
Marshal. 

Section  13  of  the  art  of  congress  of  May 
28th,  1896  (first  session  fifty-fourth  con- 
nive, ch.  252),  providing  that  the  accounts 
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of  field  marshals  shall  be  paid  by  the  mar- 
shals, and  that  said  accounts  when  made 
out  in  the  manner  prescribed  by  the  act 
shall  be  submitted  to  and  examined  by  the 
circuit  court  or  district  court  of  the  district, 
and  when  approved  by  the  court  shall  be 
audited  and  allowed  as  provided  by  law, 
imposes  no  condition  upon  a  private  citizen 
who  performs  services  for  the  United  States 
marshal.— Murray  vs.  Pfeiffer,  11  Vr.  768. 


VIII.  OATH  OF. 

Where  a  person,  who  is  elected  to  an 
office,  is  required,  before  entering  upon  the 
discharge  of  the  duties  thereof,  to  take  and 
subscribe  an  oath  of  a  specified  form,  the 
taking  of  the  oath  essentially  in  that  form 
is  a  condition  precedent  to  his  complete 
investiture  into  the  office,  and,  in  contem- 
plation of  law,  is  just  as  much  a  requisite 
to  its  enjoyment  as  the  election  itself. — 
Hayter  vs.  Benner,  38  Vr.  359. 


IX.  RESIGNATION. 

Under  the  Borough  act  of  1897  (Pamph. 
L.,  p.  285),  the  mayor  is  not  empowered, 
without  the  concurrence  of  the  common 
council,  to  accept  the  resignation  of  a  coun- 
cilman so  as  to  create  a  vacancy. — Fryer  vs. 
Norton,  38  Vr.  23.     See  Id.  537. 

The  general  rule  applicable  to  all  public 
officers  is  that  a  resignation  of  office  does 
not  become  complete  until  presented  to  the 
proper  authority  and  accepted  by  it.  In  the 
absence  of  any  specific  rule  prescribing  to 
what  authority  a  resignation  must  be  pre- 
sented, the  proper  authority  to  accept  a 
resignation  is  that  which  has  power  to  fill 
the  vacancy. — Fryer  vs.  Norton,  38  Vr.  537. 

When  a  councilman  has  tendered  his  res- 
ignation of  his  office  to  the  mayor  and 
council,  and  it  has  been  laid  before  council 
by  the  mayor  presiding,  and  acceptance 
refused,  the  incumbent  remains  in  office. — 
Ibid. 


X.  POWERS  OF. 

A  police  officer  has  no  authority  to  search 
a  person  arrested  on  a  charge  of  disorderly 
conduct. — Fram  vs.  Fields.  21  N.  J.  L.  J. 
332.  |{  | 

A  police  officer  of  the  city  of  Paterson  has 
power  to  arrest  a  disorderly  person  without 
necessarily  having  witnessed  the  offence. — 
Ibid. 


OLEOMARGARINE. 

Where  a  judgment  has  been  rendered  in 
a  district  court  for  a  penalty  imposed  by 
the  Oleomargarine  ad  (Pamph.  L.,  1886,  p. 
Hi7;  Gen.  Stat.,  p.  1166),  and  there  i-  open 
to  tie  defendant  the  remedy  by  appeal  un- 
der section  13  of  the  said  aci  to  the  court  of 

quarter  sessions  of  the  county,  and  also  by 
writ  of  certiorari  to  this  court,  and  he  elects 
to  pursue  the  remedy  by  an  appeal  which  is 
afterwards  dismissed  for  want  of  prosecu- 
tion, the  remedy  by  certiorari  is  no  longer 
available. — Maguire  vs.  Goldberger,  42  Vr. 
173. 

In  proceedings  under  the  act  to  prohibit 
tin-  sale  of  oleomargarine  (Gen.  - 
1164),  in  order  to  sustain  a  conviction,  the 
complaint  must  set  out  the  name  of  the  per- 
son to  whom  the  sale  is  made,  if  known  or 
ascertainable  at  the  commencement  of  the 
suit,  and  if  such  name  be  unknown  or  not 
ascertainable  then  such  fact  must  be  set 
forth.— Feigen  vs.  McGuire,  35  Vr.  152. 

The  courts  of  police  justices,  organized 
under  the  "Act  to  provide  for  the  appoint- 
ment of  police  justices  in  cities  of  the  first 
class,"  passed  May  18th,  1894,  have  juris- 
diction of  complaints  for  violation  of  the 
Oleomargarine  act,  approved  March  22d, 
1886,  notwithstanding  the  district  court  act 
of  June  14th,  1898. — McGuire  vs.  Doscher, 
36  Vr.  139. 

The  proviso  in  the  supplement  to  the 
Oleomargarine  act,  approved  March  25th, 
1895,  does  not  abrogate  the  regulations  pre- 
scribed in  the  original  act  with  regard  to 
sale  of  oleomargarine. — Ibid. 
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I.  JURISDICTION. 

1.  Collateral  Attack  of. 

In  making  orders  for  the  sale  of  lands  of 
decedents  for  the  payment  of  debts,  the 
orphans  court  exercises  a  jurisdiction  which, 
though  limited,  is  not  special.  Its  orders 
and  decrees  upon  all  subjects  within  the 
scope  of  its  jurisdiction  are  entitled  to  every 
presumption  in  favor  of  their  regularity 
that  the  judgments  of  this  court  are  entitled 
to,  and  infirmities  in  the  proceedings  of  the 
orphans  court  are  not  available  in  a  collat- 
eral proceeding. — Hohokus  vs.  Erie  Rail- 
road Co.,  36  Vr.  354. 

The  orphans  court  having  jurisdiction  to 
order  the  sale  of  lands  of  a  testator  for  the 
payments  of  his  debts,  if  there  be  irregu- 
larities or  infirmities  in  the  proceeding  by 
which  it  exercises  its  jurisdiction,  the  order 
of  sale  might  be  set  aside  in  a  direct  pro- 
ceeding for  review,  but  the  conveyance 
made  by  the  executor  in  pursuance  of  the 
order  of  sale  cannot  be  called  in  question 
or  set  aside  in  a  collateral  proceeding,  much 
less  in  favor  of  a  party  who  has  not  title 
to  the  premises. — Ibid. 

The  orphans  court  is  a  superior  court  of 
general  jurisdiction,  and  its  judgments  and 
decrees  cannot  be  attacked  collaterally — 
Podesta  vs.  Binns,  3  Rob.  387. 

2.  Of  Supreme  Court  Over. 

The  removal  into  the  supreme  court  of  an 
order  made  by  an  orphans  court  for  the  sale 
of  lands  of  a  decedent,  in  pursuance  of 
section  19  of  the  act  passed  February  18th, 
1799  (Elm,  Dig.  489),  and  of  a  decree  made 
by  that  court  to  confirm  such  sale,  under 
section  3  of  the  supplement  to  said  act 
passed  November  14th,  1837  (Elm,  Dig. 
494),  is  expressly  forbidden  by  the  consti- 
tution of  the  state  (article  6,  section  4, 
paragraph  3),  the  subject  matter  of  such 
order  and  decree  being  placed  by  said 
statutes  within  the  jurisdiction  of  the 
orphans  court, — Carroll  vs.  Baxter,  36  Vr. 
47S. 
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3.  To  Revoke  Appointment  Finding 
Appeal. 

An  orphans  court  cannot  revoke  its  de- 
cree appointing  an  administrator  while  an 
appeal  from  such  decree  is  pending. — Hill's 
Case,  1(1  Dick.  764. 

4.  In  Construction  of  Will. 

Under  Gen.  Stat.,  p.  2391,  the  orphans 
court  has  authority  to  construe  a  will  only 
on  special  proceedings  instituted  on  the  ap- 
plication of  some  party  in  interest,  bringing 
every  person  interested  into  court.  Stevens 
vs.  Dewey.   10  Dick.  232. 

If  power  was  conferred  upon  an  orphans 
court  by  the  provisions  of  section  1,">1  of  the 

Orphans  Court  act  of  1874  (Gen.  Stal  .  p 
2391),  to  direct  the  distribution  of  the 
estate  of  a  testator  when  its  judicial  action 
involved  the  construction  of  the  testator's 
will,  the  grant  of  power  was  not  general,  but 
limited  to  cases  where  the  executor  or  ad- 
ministrator cum  testamento  annexo  had 
filed  an  account  exhibiting  the  balance  of 
the  estate,  and  the  account  had  been  duly 
allowed  by  its  decree. — Swain  vs.  Smith,  1(5 
Dick.  590. 

Where  the  judicial  action  of  the  orphans 
court  in  settling  and  allowing  the  accounts 
of  trustees  involves  the  question  of  their 
duty  under  a  will  creating  the  trust,  that 
court  may  construe  the  will  on  the  subject 
of  such  ditty— In  re  Baker,  16  Dick.  592. 

The  jurisdiction  of  the  orphans  court  to 
pass  upon  the  right  of  an  executor  to  turn 
over  or  appropriate  securities  for  the  pay- 
ment of  a  legacy,  when  dependent  upon  the 
construction  of  the  will,  must  be  settled  in 
a  proceeding  instituted  for  that  purpose 
on  actual  notice  to  all  parties  interested, 
and  a  decree  settling  the  balance  due  on 
the  final  accounts  of  the  executor  does  not 
operate  as  a  judicial  construction  of  the 
will  so  as  to  preclude  the  executor  from 
raising  the  question  of  construction  in  this 
court. — Macy  vs.  Mercantile  Trust  Co.,  2 
Rob.  235. 

5.  In  Accounting. 

The  jurisdiction  of  the  court  of  chancery 
and  of  the  orphans  court  over  an  account- 
ing by  executors,  &c,  is  concurrent.  The 
assumption  of  jurisdiction  by  the  orphans 
court  does  not  exclude  the  court  of  chancery 
from  entertaining  a  suit  touching  a  pending 
accounting,  but  this  court  will  not  inter- 
fere with  the  exercise  of  the  jurisdiction  by 
the  orphans  court  unless  for  special  cause 
shown.— Bird  vs.  Hawkins,  13  Dick.  229. 

Although  an  accounting  by  an  executor 
has  been  begun  in  the  orphans  court,  the 
court  of  chancery  will  entertain  a  suit  for  an 
accounting  in  that  court  by  next  of  kin  and 
legatees     of     the    testator    where     special 


reasons, for  proceeding  in  that  jurisdiction 
are  shown. — Field  vs.  Pit-Id,  16  Dick.  154. 

6.  To  Appoint  Trustee  in  Place  of 
Foreign  Corporation. 

Gen.  Stat.,  p.  2381,  sec.  114  (Pamph.  L  , 
1898,  p.  764,  sec.  135)  provides  that  when 
a  testamentary  trustee  shall  neglect  or  re- 
fuse to  act,  or  shall  die  before  completely 
executing  his  trust,  the  orphans  court  may 
appoint  a  trustee  to  carry  out  the  tin-' 
HELD,  that  where  a  will  appointed  a  cor- 
poration of  another  state  as  trustee,  the 
orphans  court  was  without  power  to  ap- 
point :i  new  trustee,  unless  such  corpora- 
tion refused  or  neglected  to  act. — Satter- 
waite's  Case,  15  Dick.  347. 

7.  To  Open  Trustees'  Final  Account. 

Decrees  of  an  orphans  court  allowing 
trustees'  accounts  which  exhibit  payments 
by  them  out  of  the  trust  fund,  if  of  the 
nature  of  final  accounts,  can  only  be  opened 
by  that  court  on  satisfactory  proof  of  fraud 
or  mistake. — In  re  Baker,  16  Dick.  592. 

When  an  orphans  court  has  made  its 
construction  of  a  will  in  such  respect  the 
basis  of  a  decree  allowing  the  trustee's  ac- 
count the  decree  may  not  be  opened  by  that 
court,  because  subsequent  judges  have  a 
variant  view  as  to  the  true  construction  of 
the  will.^Ibid. 

8.  To  Approve  Sale  of  Lands  by 

Administrator. 

There  being  no  original  jurisdiction  in 
the  prerogative  court  to  approve  such  sales 
by  administrators,  additional  proofs  in  this 
court  are  not  admissible,  and  an  appeal 
from  the  order  of  the  orphans  court  must 
be  decided  upon  the  evidence  before  that 
court. — In  re  William  S.  Devine,  17  Dick. 
703. 

When  the  fair  value  of  the  lands  may  be 
affected  by  adverse  claims  of  title,  there 
should  be  sufficient  proof  of  the  nature  and 
extent  of  such  claims  to  enable  the  orphans 
court  to  determine  whether  the  sale  has 
been  made  at  a  fair  price  therefor. — Ibid. 

9.  Of  Circuit  Court  on  Certified 

Questions. 

Upon  a  caveat  against  the  admission  of 
a  will  to  probate,  caveators  petitioned  the 
orphans  court  to  certify  into  the  circuit 
court  the  questions  raised  pursuant  to  sec- 
tion 19  of  the  "Act  respecting  orphans 
courts  and  relating  to  the  powers  and  duty 
of  the  ordinary  and  the  orphans  courts  and 
surrogates,"  approved  March  27th,  1^74. 
(Gen.  Stat,,  p.  2359).  That  act  has  been 
superseded  by  the  act  of  the  same  title, 
approved  June  14th,  189S.  I  Pamph.  L., 
.1898,  p.  715).     The  provisions  of  the  latter 
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act  in  respect  to  certifying  such  questions 
to  the  circuit  court  being  in  all  respects  like 
those  of  the  former  act,  and  the  procedure 
and  practice  in  the  cause  being  in  conformity 
with  the  act  in  force.  HELD,  that  a  de- 
cree made  thereon  is  not  invalid  because 
the  authority  for  the  proceeding  was  mis- 
cited. — Schuchhardt  vs.  Schuchhardt,  17 
Dick.  710. 

10.  Over  Trustees. 

The  orphans  court  has  no  power  to  re- 
move a  trustee  under  a  will  on  the  ground 
of  his  refusal  to  perform  duties  imposed 
upon  him  other  than  those  directed  by  the 
statute.  —In  re  Chittendon,  24  N.  J.'L.  J. 
719. 

A  petition  was  presented  to  an  orphans 
court  by  one  who  claimed  that  he  had  depos- 
ited a  sum  of  money  with  a  person,  since 
deceased,  to  secure  him  against  liability 
upon  a  bond  given  by  him  at  petitioner's 
request  to  a  creditor  of  petitioner,  as  col- 
lateral to  obligations  given  to  such  creditor 
by  petitioner.  It  recited  that  the  obliga- 
tions had  been  paid  and  that  petitioner 
was  in  possession  of  the  bond  of  deceased, 
ami  was  ready  to  surrender  it  to  the  ad- 
ministrator of  deceased  appointed  by  the 
surrogate  of  the  county. — O'Callaghan's 
Case,  19  Dick.  287. 

The  prayer  was  for  a  decree  ordering  the 
administrator  to  pay  to  petitioner  $2,000 
and  interest  thereon,  and  such  a  decree  was 
made.  HELD,  that  assuming  the  truth  of 
the  statements  in  the  petition,  and  that  the 
transaction  between  the  petitioner  and  the 
deceased  had  created  a  trust,  the  orphans 
court  had  no  jurisdiction  to  establish  the 
trust  and  decree  its  performance  by  the 
administrator. — Ibid. 

By  the  will  of  John  M.  Lippincott,  his 
residuary  estate  was  bequeathed  and  de- 
vised to  a  trustee,  in  trust  (among  other 
things)  to  pay  the  net  income  to  his  daugh- 
ter, Annie,  for  life,  and  in  case  the  net  in- 
come should  prove  insufficient  for  her  nec- 
essary support  and  maintenance,  authority 
was  given  the  trustee  to  pay  to  her,  out  of 
the  principal,  such  weekly  or  monthly  al- 
lowance as  might  be  required  for  such  sup- 
port and  maintenance.  HELD,  that  no 
jurisdiction  has  been  conferred  upon  an 
orphans  court,  either  by  section  3  of  the 
Orphans  Court  act  of  1898,  or  by  any  other 
Legislation,  to  determine  whether  the  trustee 
was  properly  performing  the  trust,  or  to 
direct  tin'  trustee  how  to  perform  the  same. 
— In  re  Lippincott,  2  Rob.  578. 

11.  Over  Fraudulent  Release. 

The  orphans  court  has  no  original  juris- 
diction to  determine  whether  a  wife's  re- 
lease  of  her  interest  in  her  husband's  estate 
has  been  obtained  by  fraud.  Its  decision 
on  the  question  was  coram  non  judice,  and 


its    determination   worked    no    estoppel.- 

Mullaney  vs.  Mullaney,  20  Dick.  384. 


12. 


When  Caveat  Filed  to  Probate 
of  Will. 


A  surrogate  may  decline  to  receive  a  will 
propounded  for  probate  if  not  accompanied 
with  a  written  application,  such  as  is  re- 
quired by  rule  1  of  the  orphans  court  rules. 
But  if  he  has  received  it,  and  finds  a  caveat 
filed,  he  is  bound  to  issue  citations,  and  the 
orphans  court  will  acquire  jurisdiction  to 
act  thereon. — In  re  Young,  1  Rob.  553. 

When  caveats  are  filed  against  the  pro- 
bate of  a  will,  service  of  citations  upon  the 
caveators  and  upon  those  propounding  the 
will  for  probate  vests  in  the  orphans  court 
of  the  proper  county  complete  jurisdiction 
over  the  question  of  probate. — In  re  Myers, 
3  Rob.  793. 

13.  To  Dismiss  an  Appeal  from 
Decree  of  Surrogate. 

With  the  consent  of  the  appellent,  the 
orphans  court  may  dismiss  an  appeal  from 
the  decree  of  the  surrogate  admitting  a  will 
to  probate,  without  notice  to  the  persons 
who  may  have  been  cited  to  appear,  and 
without  hearing  the  subject  matter  of  the 
appeal. — In  re  Hynes,  3  Rob.  485. 

14.  To  Determine  Equitable 
Ownership  of  Property. 

A  note  payable  to  an  intestate  had  been 
inventoried  as  an  asset  of  her  estate.  A 
person,  not  a  party  to  the  note,  by  petition 
to  the  orphans  court,  asked  an  order  direct- 
ing the  administrator  to  deliver  the  note  to 
him.  On  an  order  to  show  cause,  petition- 
er's proofs  tended  to  show  that  the  note 
took  the  place  of  a  previous  note  made  by 
the  same  maker  to  a  person  previously  de- 
ceased, which  petitioner  claimed  had  been 
given  by  her  to  the  intestate  for  life  and  on 
her  death  to  petitioner.  HELD,  that  the 
orphans  court  properly  refused  the  order 
sought,  (1)  because  there  was  no  sufficient 
proof  of  the  gift  which  petitioner  claimed, 
and  (2)  because  if  sufficient  proof  had  been 
made  the  court  had  no  jurisdiction  to  de- 
termine the  equitable  ownership  in  the 
absence  of  parties  who  might  contest  that 
claim. — In  re  Ferdon,  3  Rob.  762. 


II.  EFFECT  OF  DECREE  BAR= 
RING  CREDITORS. 

I.  When  Undistributed  Assets  Remain. 

The  remedies  given  by  section  66  of  the 
Orphans  Court  act  and  by  the  supplement 
to  that  act,  approved  May  9th,  1889,  can 
be  enforced  at  law  only  after  the  estate  of 
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the  decedent  has  been   settled   before  the 

orphans  court,  the  ordinary  or  the  court  of 
chancery. — Emson  vs.  Allen,  33  Vr.  491. 

In  order  to  entitle  a  creditor  to  maintain 
an  action  against  an  executor,  under  sec- 
tion 77  of  the  Orphans  Court  act.it  is  nec- 
essary fur  him  to  allege  and  prove  that 
there'  has  been  a  final  settlement  of  the 
account  of  the  executor,  for,  until  such 
settlement  is  had,  it  is  impossible  to  know 
whether  or  not  the  executor  lias  in  his 
hands  any  legacy  or  distributive  share  out 
of  which,"  in  accordance  with  the  provision 
of  this  section,  to  pay  the  creditor's  claim. 
— Cunningham  vs.  Stanford,  39  Vr.  7. 

A  decree  of  the  orphans  court   to   bar 

creditors,  founded  on  a  rule  limiting  the 
time  for  creditors  to  present  claims,  under 
section  70  of  the  Orphans  Court  act  (Pamph. 
1...  1898,  p.  741),  will  l>c  enforced  against 
creditors  notwithstanding  thai  the  execu- 
tor has  personal  assets  ■'  the  testator  in 
his  hands. — Cunningham  vs.  Stanford,  Ex- 
ecutrix, 40  Vr.  9. 

2.  When  Executor  Has  Personal 
Assets. 

A  decree  of  the  orphans  court  to  bat- 
creditors,  founded  on  a  rule  limiting  the 
time  for  creditors  to  present  claims,  under 
section  7(1  of  the  Orphans  Court  act  i  Pamph.  i 
1...  1898,  p.  711).  will  be  enforced  against 
creditors,  notwithstanding  that  the  execu- 
tor has  persona]  assets  of  the  testator  in  his 
hands.— Cunningham  vs.  Stanford,  Execu- 
trix,   10  Vr.  0. 

The  provision-  of  section  75  of  the  Ot 
phans  Court  act  (Pamph.  L.,  isos,  p.  741) 
do  not  operate  in  any  way  to  limit  the  effect 
given  to  such  a  decree  by  section  70  of  the 
act. — Ibid. 

3.  Petition  for  Relief  Against. 

When  an  administrator  has  neglected  to  | 
make  a  final  settlement  of  his  account 
within  one  year  after  the  granting  of  letters 
of  administration,  any  creditor  of  the  estate. 
whose  debt  or  demand  is  barred  by  a  de- 
cree of  the  orphans  court,  may  present  a  pe- 
tition for  relief  to  that  court,  pursuant  to 
section  80  of  the  Orphans  Court  act  (Pamph. 
L.,  1898,  p.  743);  thereupon  it  becomes  the 
duty  of  the  court  to  investigate  the  circum- 
stances of  the  case  and  condition  of  the 
estate,  and  if  it  be  made  to  appear  that 
such  delay  was  unreasonable  and  without 
sufficient  cause,  the  court  may,  by  decree, 
give  the  creditor  relief  against  any  assets 
in  the  hands  of  the  administrator,  in  the 
way  provided  by  the  statute. — Equitable 
Society  vs.  Chesley,  19  Dick.  34S. 

4.  Right  to  File  Exceptions  After 
Decree. 

And  when  such  petitioning  creditor  under 
section  80  of  the  act  of  1898  has  brought 


him.-elf  within  the-  terms  .if  -aid  section  of 
the  Orphans  Court  act,  he  may  lawfully  file 
exceptions  to  the  final  account  of  the  ad- 
ministrator, which,  if  established,  would 
enhance  the  amount  of  assets  in  the  hands 
of  such  officer. — Equitable  Society  v.-.  Ches- 
ley,  19  Dick.  348. 


III.  SALE  OF  LANDS  FOR  PAY= 
MENT  OF  DEBTS. 

1.  Amount  To  Be  Sold. 

The  provisions  of  the  Orphans  Coun 
for  the  sale  of  lands  of  a  decedent  for  the 
payment  of  his  debts  impose  a  duty  upon 
the  orphans  court  to  sell  no  more  of  the 
lands  of  the  deceased  than  is  necessary  for 
the  paymenl  of  debts  after  the  per 
propi  rty    is    applied. — Hohokus    vs.    Erie 

Railroad  Co.,  30  Vr.  354. 

2.  Manner  of  Sale. 

Comprised  within  the  duty  of  the  or- 
phan- court  in  the  premise-  is  an  obligation 
to  have  the  land-  so  set  up  for  sale  as  that 
they  may  be  sold  on  the  most  advantageous 
terms,  that  no  more  of  the  lands  of  the 
deceased  shall  be  sold  than  is  necessary  to 
provide  a  fund  for  the  payment  of  debts. — 
Hohokus  vs.  Erie  Railroad  Co.,  30  Vr.  354. 

The  principle  that  justifies  an  executor 
in  -filing  under  a  power  contained  in  a  will, 
in  dividing  the  property  into  lots,  laying 
Streets  through  it.  and  creating  easements 
of  a  right  of  way  in  the  several  purchasers, 
if  the  estate  will  be  benefited  by  such  a 
disposition  of  the  property,  applies  equally 
to  the  orphans  court  in  the  exercise  of  its 
discretion. — Ibid. 

3.  Effect  of  Order  Obtained  by  Fraud. 

A  widow  in  possession,  by  permission  of 
the  heirs,  of  all  the  land  of  which  her  hus- 
band died  seized,  permitted  the  taxes  as- 
sessed upon  the  same  during  her  occupa- 
tion to  remain  in  arrear  and  unpaid  for 
many  years,  and  twenty-two  years  after 
the  husband's  death  letters  of  administra- 
tion were  taken  out  upon  his  estate  by  a 
person  pretending  to  act  in  the  interest  of 
the  widow,  who  made  an  application  to  the 
orphans  court  for  an  order  to  sell  lands 
based  upon  a  statement  showing  that  there 
was  no  personal  estate,  and  falsely  stating 
that  the  deceased  was  indebted  for  taxes  to 
a  large  amount,  upon  which  application 
the  orphans  court  made  an  order  of  sale, 
and  the  land  was  sold  and  purchased  by 
the  widow,  the  heirs  at  law  being  in  a  for- 
eign state  and  having  no  actual  notice  of  the 
proceeding,  or  that  the  taxes  were  in  arrear, 
until  after  the  conveyance.    HELD, — 

(1)  That  the  order  of  sale  having  been 
procured  by  fraud,  the  sale  thereunder  was 
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void  as  between  the  heirs  at  law  and  the 
widow;  but 

(2)  A  mortgagee  of  the  widow,  without 
actual  notice  of  the  fraud,  other  than  that 
disclosed  by  the  proceedings  in  the  orphans 
court,  cannot,  under  the  decisions  in  New 
Jersey,  be  held  chargeable  with  notice  of 
the  fraud,  although  the  fraud  be  apparent 
on  the  face  of  the  papers ; 

(3)  That  the  heirs  at  law  are  entitled  to  a 
remedy  over  against  the  administrator  and 
the  widow  severally  for  the  amount  which 
they  shall  lose  by  reason  of  the  fraudulent 
proceedings. 

Semble,  that  while  the  orphans  court  has 
general  jurisdiction  of  the  sale  of  lands  of 
decedents  to  pay  their  debts,  it  can  exer- 
cise that  juriscuction  in  a  particular  case 
only  upon  application  in  writing  being  made 
by  a  personal  representative  of  the  dece- 
dent, and  statutory  notice  given  to  the 
heirs  at  law  or  devisees,  and  an  order  of 
sale  not  based  upon  such  acquisition  or 
jurisdiction  would  be  void ;  and  that  a  pur- 
chaser of  real  estate  under  such  order  of 
sale  is  bound  to  observe  whether  or  not 
there  has  been  such  an  application,  but 
under  the  rule  in  New  Jersey  he  is  not  bound 
to  take  notice  of  any  indications  of  fraud 
apparent  upon  the  face  of  the  application. 
— Lawson  vs.  Acton,  12  Dick.  107. 

4.  Effect  of  General  Order. 

A  general  order  to  sell  lands  of  the  estate 
encumbered  by  mortgages,  for  which  claims 
have  been  filed  with  the  administrator,  is 
insufficient  to  authorize  a  sale  free  from  the 
mortgages. — Voorhees'  Case,  12  Dick.  291. 

A  statute  (Gen.  Stat,,  p.  2401,  sec.  198) 
authorizes  the  sale  of  encumbered  lands 
free  from  the  encumbrances,  upon  certain 
conditions. — Ibid. 

5.  Amendment  of  Order  Nunc  Pro  Tunc. 

On  exceptions  to  an  administrator's  ac- 
count for  moneys  received  from  a  sale  of 
lands  of  the  estate  and  paid  to  mortgagees 
of  such  lands,  it  appeared  that  the  mort- 
gagees had  filed  claims  upon  the  debts 
secured  by  their  mortgages,  with  the  admin- 
istrator of  the  decedent,  and  a  general  order 
for  the  sale  of  the  lands  was  made.  The 
purchasers  understood  that  the  sale  was 
free  from  the  mortgages,  a  declaration  to 
thai  effed  having  been  made  at  the  sale. 
The  land  was  sold  in  parcels,  making  it 
impossible  to  ascertain  the  extent  of  the 
encumbrance  on  the  different  parcels,  and 
the  price  was  adequate,  regarding  the  prop- 
erty as  unencumbered.  The  proceeds  were 
iirsi  applied  in  payment  of  the  mortgages. 
HELD,  that  the  "order  of  sale  should  be 
amended  nunc  pro  tunc,  so  as  to  authorize 
a  sale  free  from  encumbrances. — Voorhees' 
Case,  12  Dick.  291. 

6.  Bond  To  Prevent. 

The  statute  provides  that  to  prevent  an 
administrator's  sale  of  land,  the  heirs  may 


give  bonds,  to  be  approved  by  the  orphans 
court,  for  payment  to  the  administra- 
tor of  whatever  money  may  be  needed  to 
discharge  the  remaining  debts  of  the  de- 
ceased. The  personal  estate  of  decedent 
amounted  to  $260.  The  claims  filed  were 
$127.31  and  over  $1,100  in  notes,  made  by 
deceased  directly  to  his  widow,  who  was  the 
administratrix.  On  application  by  the  ad- 
ministratrix for  leave  to  sell  land,  the  heirs 
offered  to  give  bond  to  pay  all  the  debts, 
except  the  notes.  HELD,  that  an  order 
for  sale  was  proper,  since  the  orphans  court 
could  not  determine  the  validity  of  claims, 
on  application  for  leave  to  sell  land,  and  the 
offer  of  the  heirs  was  not  in  conformity  with 
the  statute. — Pitcher's  Case,  16  Dick.  614. 

7.  Confirmation  of. 

Upon  an  application  to  an  orphans  court 
by  an  administrator  cum  testamento  an- 
nexo  for  the  approval  of  a  sale  of  testator's 
lands,  made  by  him  under  the  provisions  of 
the  "Supplement  to  an  act  entitled  'An 
act  concerning  executors  and  the  adminis- 
tration of  intestates'  estates'  (Revision),  ap- 
proved March  twenty-seventh,  one  thou- 
sand eight  hundred  and  seventy-four,  regu- 
lating the  sale  of  lands  by  administrators 
with  the  will  annexed,  and  defining  their 
power,"  which  supplement  was  approved 
April  6th,  1888  (Gen.  Stat.,  p.  1429),  the 
court  may  not  consider  or  adjudicate  upon 
a  claim  that  the  lands  descended  to  testa- 
tor's heirs  at  law  or  were  specifically  de- 
vised by  his  will  and  were  not  within  the 
power  of  sale  conferred  by  the  will. — In  re 
William  S.  Devine,  17  Dick.  703. 

But  the  administrator  applying  for  ap- 
proval of  his  sale  of  testator's  lands  must 
establish  by  proof  his  right  to  act  as  ad- 
ministrator cum  testamento  annexo  in  this 
state  in  order  to  give  jurisdiction  to  the 
orphans  court. — Ibid. 

8.  Resale  When  Bid  Below  Fair  Value. 

When  executors  or  administrators,  in  ac- 
cordance with  section  85  of  the  Orphans 
Court  act  (Pamph.  L.,  1898,  p.  715),  re- 
port a  sale  to  the  orphans  court  for  con- 
firmation, the  court  should  withhold  con- 
firmation and  order  a  resale,  if  the  bid  re- 
ported is  far  below  the  estimated  value  of 
the  property  and  the  property  was  not 
offered  for  sale  in  a  manner  which,  in  view 
of  all  the  known  circumstances,  seemed 
likely  to  bring  the  best  price. — Ryan  vs. 
Wilson,  19  Dick.  797. 


IV.  ACCOUNT  OF  EXECUTORS 
AND  ADMINISTRATORS. 

1.  Conclusiveness  as  Evidence. 

The  decree  of  the  orphans  court  allowing 
the    account    of    an    administrator   on    an 
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alleged  sale  of  assets  at  a  certain  price  is  not 
conclusive  as  to  the  value  of  such  assets 
where  the  account  was  false,  no  sale  having 
in  fact  been  made. — Schweitzer  vs.  IJonn, 
in  Dick.  107. 

2.  Liability  of  Administrator  for 
Fraud  In. 

Where  it  appears  that  the  president  of  a 

corporation,  holding  over  six  thousand 
shares  of  the  corporate  stock  in  his  own 
name  and  five  hundred  shares  as  adminis- 
trator of  a  decedent's  estate,  reported  to 
the  orphans  court  a  sale  of  his  decedent's 
stock  at  one  hundred  and  sixteen,  when  no 
sale  had  in  fact  been  made,  and  thai  he 
actually  sold  five  hundred  shares,  seven 
months  after  such  report,  to  his  brother- 
in-law  at  one  hundred  and  sixteen,  while 
the  shares  were  worth  nearly  two  hundred, 
the  sale  of  five  hundred  shares  should  be 
considered  as  from  his  own  holding,  and 
decedent's  shares  should  be  accounted  for 
a1  their  true  value. — Schweitzer  vs.  Bonn, 
10  Dick.  11)7. 


In  appointing  an  administrator  from 
several  applicants  of  tin-  same  degree  of 
kinship,  all  else  being  equal,  an  older  will 
generally  be  preferred  to  a  younger  and  a 
male  to  a  female. — Hill-  ( 'a-<\  HI  Dick.  764. 


V.  POWERS  OF  EXECUTORS 
AND  ADMINISTRATORS. 

An  executor  derives  his  power  from  the 
will,  and  not  from  its  probate.  He  may 
dispose  of  the  property  of  the  testator  be- 
fore probate. — Thiefes  vs.  Mason,  10  Dick 
156. 

An  executor  who  does  not  prove  the  will 
of  his  testator,  but  disposes  of  hi-  personal 
property  otherwise  than  as  directed  by  the 
will,  is  responsible  to  the  legatees  oi  the 
testator  for  this  conversion,  and  his  execu- 
tor or  administrator  is  likewise  responsible 
to  such  legatees,  but  not  to  th«-  administra- 
tor cum  testatemto  ennexo  of  the  firsl  tes- 
tator.— Ibid. 


VII.  DISTRIBUTION  OF  ESTATE. 

1.  Of  Illegitimate  Person. 

Section  6  of  the  Orphans » Court  act  pro- 
vides  that  the  personal  estate  of  an  illegiti- 
mate person,  dying  intestate  unmarried  and 
without  issue,  shall  go  to  and  be  pai 
to  the  mother  of  such  illegitimate.  HELD, 
that  if  the  illegitimate  person  outlives  his 
mother,  neither  his  brothers  or  sisters  by 
such  mother,  nor  their  i88ue,  will  take  his 
estate.— McCully  VS.  Warrick.  10  Dick.  OHO. 

2.  After  Decree  Barring  Creditors. 

As  against  tin'  right  of  the  petitioner  to 
He-  relief  thus  established,  the  administra- 
tor cannot  crave  allowance  for  moneys  paid 
to  liquidate  the  claim  of  another  creditor, 
that  was  also  barred  by  the  decree.  While, 
under  section  OS  of  the  Orphans  Court  act. 

Mi.  couri  "l-  surrogate  is  enjoined  to  allow- 
to  the  accountant  for  the  payment  of  all 
lawful  claims  presented  within  the  time 
limited  by  the  rule  to  bar.  if  then-  be  suffi- 
cient of  the  estate  to  pay  such  debts  of 
equal  degree  in  full,  the  administrator  can- 
not, before  final  settlement,  to  the  detri- 
ment of  such  petitioning  creditor,  pay  the 
claim  of  a  creditor  barred  by  such  decree, 
without  the  order  or  direction  of  the  court. 
Equitable  Society  vs.  Che-lev.  19  Dick. 
148 


VI.  RIGHT  TO  ADMINISTER. 

I.  As  Between  Residuary  Legatee 
and  Next  of  Kin. 

Upon  the  death  or  renunciation  of  an 
executor,  the  right  of  a  residuary  legatee 
to  administer  i^  superior  to  the  right  of  the 
next  of  kin. — Booraem's  Case,  10  Dick.  759. 

2.  After  Death  of  Residuary  Legatee. 

Upon  the  death  of  the  residuary  legatee, 
his  right  to  administer  passes  to  his  per- 
sonal representatives. — Booraem's  I  lase,  HI 
Dick.  759. 


OSTEOPATHY. 


An  osteopathic  physician,  whose  treat- 
ment of  his  patient  consists  simply  of  the 
manipulation  of  the  body,  does  not  violate 
that  provision  of  the  act  of  May  22d,  1894 
(Gen.  Stat.,  p.  2084),  which  forbids  the  ap- 
plying  of  "any  drug,  medicine  or  other 
agency  or  application."  by  an  unlicensed 
—State  vs.  Herring.  41  Vr.  34. 


OYSTERS. 

See  Clams  and  Ovsters. 
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Palmistry. — Parent  and  Child. — Parliamentary  Law. — Parks. 


PALMISTRY. 

The  act  concerning  disorderly  persons 
(Pamph.  L.,  1898,  p.  942)  is  valid,  in  so  far 
as  it  declares  that  persons  who  use  palmistry 
shall  be  adjudged  disorderly  and  punished. 
—State  vs.  Kenilworth,  40  Vr.  114.  .4.  Id. 
674. 


PARENT  AND  CHILD. 

Cross  Reference.     Divorce. 

Where  the  parties  are  parent  and  child, 
the  presumption  is  that  the  payment  of  the 
purchase  money  was  a  gift,  and  this  pre- 
sumption must  be  overcome  by  proof  in 
order  to  establish  a  resulting  trust. — Hallen- 
back  vs.  Rogers,  12  Dick.  199.  A.  13  Id. 
580. 

The  right  of  a  parent  to  the  earnings 
of  his  or  her  infant  child  is  subject  to  the 
burden  of  the  support  of  the  infant,  which 
burden  is  no1  relieved  by  the  fact  that  the 
infant  has  an  independent  income.  —  Kee- 
ney  vs.  Henning,  13  Dick.  74. 

Where  a  child,  while  residing  with  her 
mother,  earned  and  delivered  to  her  wages 
sufficient  for  her  support,  the  mother  can- 
not escape  an  accounting  to  her  for  rents 
of  the  premises  of  her  deceased  husband,  in 
which  the  child  had  an  interest,  because  she 
occupied  them  with  her  family,  and  lived 
from  the  rents. — Ibid.  , 

Ulieie  it  clearly  appears  that  a  deposit 
made  by  a  parent  to  the  joint  account  of 
the  parent  and  a  child  is  made  for  the  con- 
venience of  the  parent  in  drawing  money, 
and  not  with  the  intention  of  making  a  gift 
to  the  child  in  case  she  survived  her  parents, 
a  subsequent  change  of  intention  must  be 
proven  by  clear  and  satisfactory  evidence. 
Merely  permitting  the  account  to  remain 
in  their  joint  names  is  insufficient. — Taylor 
vs.  Coriell,  21  Dick.  262. 


PARISH  REGISTER. 

See  Evidence. 


vote  that  they  may  have  taken,  and  only 
the  final  result  is  operative. — Gouldey  vs. 
Atlantic  City,  34  Vr.  538. 

When  the  chairman  of  a  legislative  board 
refuses  to  put  to  vote  a  motion  which  is 
properly  before  the  board  for  its  action,  the 
motion  may  be  legally  put  by  a  temporary 
chairman,  selected  at  once  by  the  board. — 
Hicks  vs.  Long  Branch  Commission,  40  Vr. 
300. 


PARLIAMENTARY  LAW. 

All  deliberative  assemblies  have  a  right, 
during  the  same  session,  to  reconsider  any 


PARKS. 

Cross  Reference.     Officers. 

Section  2  of  "A  supplement  to  the  act 
entitled  'An  act  to  establish  public  parks 
in  certain  counties  in  this  state  and  to  regu- 
late the  same,'  approved  March  5th,  1S95'  ' 
(Pamph.  L.,  1898,  p.  19),  is  not  repealed 
by  section  52  of  "An  act  to  regulate  elec- 
tions" (Revision  of  1898;  Pamph.  L, 
1898,  p.  237).— Freeholders  of  Essex  vs. 
Park  Commission,  33  Vr.  376. 

Under  the  Count v  Park  act,  (Pamph.  L., 
1895,  p.  169;  Gen.  Stat.,  p.  2618),  when  a 
single  sum  has  been  awarded  by  commis- 
sioners to  all  persons  interested  in  the  land 
condemned,  one  of  those  persons  may  ap- 
peal to  the  circuit  court  in  respect  to  his 
separate  interest. — Rimback  vs.  Essex  Park 
Commission,  33  Vr.  494. 

On  such  an  appeal  being  taken,  the  court 
should  ascertain  to  what  portion  of  the  sum 
awarded  by  the  commissioners  the  appellant 
is  entitled,  in  order  that  the  costs  of  the 
appeal  may  be  legally  adjudged,  and  that 
the  shares  of  those  not  appealing  may  be 
paid  to  them. — Ibid. 

The  act  approved  March  22d,  1901,  en- 
titled "An  act  to  acquire  rights  of  fishing 
common  to  all  in  fresh  water  lakes  in  cer- 
tain counties,  to  acquire  lands  adjoining 
thereto  for  public  use  and  enjoyment  there- 
with, and  to  regulate  the  same"  (Pamph. 
L.,  p.  333),  is  constitutional. — Albright  vs. 
Sussex  County  Lake  and  Park  Commission, 
39  Vr.  523.     See  42  Id.  303. 

Invalidity  in  the  provision  of  "An  act  to 
establish  public  parks  in  certain  counties 
in  this  state  and  to  regulate  the  same," 
approved  March  5th,  1895  (Gen.  Stat.,  p. 
2618),  as  to  the  appointment  of  the  mem- 
bers of  the  board  or  commissioners  therein 
authorized,  will  not  render  the  statute  in- 
valid. In  such  a  case  the  constitutional 
provision  (article  7,  section  2,  paragraph  9) 
for  the  appointment  of  officers  by  the  gov- 
ernor,  with  the  advice  and  consent    of  the 


PARKS.— PARTIES. 


Parks. — Parties. 


senate,  is  operative.— Ross  vs.  Freeholders 
of  Essex,  40  Vr.  143.     See  Id.  291. 

The  County  Park  act,  approved  March 
5th,  1895  (Gen.  Stat.,  p.  2618),  authorizes 
the  appointment,  by  a  justice  of  the  su- 
preme court,  "f  commissioners  to  lay  out 
public  parks  in  any  county  having  a  popu- 
lation exceeding  two  hundred  thousand,  but 
provides  that  the  act  shall  not  go  into  oper- 
ation in  any  county  unless  the  voters  of  the 
county  accept  it,  and  it  directs  certain 
county  officers  to  take  steps  for  submitting 
the  question  of  acceptance  to  the  voters 
at  the  next  election.     HELD, — 

1.  That  the  distinction  drawn  between 
the  more  populous  counties  and  the  others 
is  legitimate  for  the  purposes  of  the  act. 

2  That  the  provision  for  submission  at 
the  "next  election"  is  directory  only,  and 
the  act  may  be  accepted  at  a  subsequent 
election,  and  may  be  accepted  in  counties 
Which  acquire  the  designated  population 
after  the  passage  of  the  act. 

3  That  the  legislature  had  constitu- 
tional authority  for  conferring  upon  a  jus- 
tice of  the  supreme  court  the  power  of  ap- 
pointing the  park  commissioners.— Ross  vs. 
Freeholders  of  Essex,  40  Vr.  291. 

The  owners  of  lots  bounding  on  a  public 
square  have  a  private  right,  over  and  above 
that  of  the  public  at  large,  to  have  the 
square  kept  open.— Fessler  vs.  lown  of 
Union,  1  Rob.  14.     A.  2  Rob.  057. 

The  filing  in  the  county  clerk's  office  of 
a  map.  platted  into  streets  and  lots  sur- 
rounding an  open  square  marked  Liberty 
Place,"  in  the  centre  of  which  a  pond  was 
marked  trees  being  designated  around  the 
edges,  and  the  selling  of  the  lots  by  refer- 
ence to  the  map,  constituted  a  dedication 
to  the  public  as  an  open  pleasure  ground, 
which  did  not  extend  to  the  use  of  the 
square  by  the  municipality  for  a  public 
building. — Ibid. 

The  legislature  has  no  power  to  alter  or 
extend  a  dedication  of  a  public  square,  as 
against  one  owning  lots  bordering  thereon, 
and  sold  to  him  with  reference  thereto.— 
Ibid. 

In  case  of  the  dedication  of  a  square  to 
the  public,  while  the  bare  legal  title  remains 
in  the  dedicator  in  trust  for  the  use  ex- 
pressly or  impliedly  declared  in  the  dedica- 
tion, the  right  of  possession  vests  in  the 
municipality,  which  holds  a  sort  of  second- 
ary title  in  trust  for  the  purposes  of  the 
dedication. — Ibid. 

Pamph.  L„  1866  p.  521,  ch.  214,  author- 
izing a  town  in  which  a  square  surrounding 
a  pond  had  been  dedicated  to  the  public  to 
fill  up  the  pond,  grade  and  improve  the 
property,  and  continue  a  street  over  and 
through  it,  and  providing  that  such  square 
should  be  town  property,  gave  no  power  to 
the  town  to  erect  a  budding  on  such  square. 
—Ibid. 


PARTIES. 

At  Law. 

I.  PLAINTIFFS. 

1.  Description  in  Pleading. 
a.  Partners. 

2.  Proper  Party. 

a.  Husband  and  Wife  in  Ac- 
tion for  Seduction-. 


II.  DEFENDANTS. 

1.  Misjoinder. 

a.  In   Actions   ex   Delicto. 

2.  Necessary  Party. 

a.  Officer  When  Official  Act 
in  Dispute. 

b.  All  Persons  Making  Con- 
tract of  Sale  in  Action  for 
Tort  Arising  Therefrom. 

In  Equity. 

I.  COMPLAINANT. 

1.  In  Insolvency. 

a.  Members  of  Corporations. 

2.  Bill  To  Set  Aside  Fraudulent 
Conveyance. 

a.  Other  Judgment  Creditors. 

3.  Bill  for  Accounting, 
a.  Residuary  Legatee. 

4.  Bill  for  Specific  Performance. 
a.  Beneficiaries  Under  Will. 

5.  Bill  by  Lunatic. 

a.  Guardian. 

b.  Next  Friend. 

6.  Bill  To  Quiet  Title. 

a.  Persons  Xot  in  Possession. 

7.  Bill  To  Foreclose. 

a.  One  Presently  Entitled 
to  Benefits. 

b.  Administrator  de  Bonis 
Non. 

8.  Bill  Against  City  for  Injun 
to  Dam. 

a.  Persons  Entitled  to  Draw 
Water. 

9.  Bill  to  Enforce  Trust. 

a.  One  Having  Possibility  of 

Reverter. 

b.  When  Corporation  Unable 

to  Execute  Trust. 
10.  Bill  to  Enjoin  Encroachment 
on  Public  Square. 

a.  Private    Citizen    Without 

Interest. 

b.  Owner  of  Adjoining  Lots. 


PARTIES,  AT  LAW,   I. 


Plaintiffs. 


11.  On    Bill   To   Enjoin   Qift  by 
Cemetery  Association. 

a.  Lot  Owner. 

12.  On  Bill  To  Declare  Corpora= 
tion  Insolvent. 

a.  Actual    Owner    of    Stock. 

13.  On  Bill  To  Enjoin  Nuisance. 

a.  Striking  Out  Complainant 
Not  Affected. 

II.  DEFENDANTS. 

1.  In  Suit  for  Specific  Perform= 
ance. 

a.  To  Compel  Assumption  of 

Business  of  Old  Corpora- 
tion. 

b.  Executor   of   Testatrix. 

2.  To  Set  Aside  Fraudulent  Con= 
veyance. 

a.  Grantee. 

3.  Bill  To  Ascertain  Indebted= 
ness  of  Stockholders  of  Insol= 
vent  Corporation. 

a.  Attorney  General. 

4.  Foreclosure  of  Trust  Mort= 
gage. 

a.  Trustee    and    Cestui    Que 

Trust. 

b.  Exceptions  to  Rule. 

c.  Trustee  and  Bondholders. 

5.  Bill  To  Determine  Ownership 
of  Trust  Fund  of  Decedent. 

a.  Administrator  of  Dece- 

dent. 

b.  Beneficiaries  Under  Will. 

c.  Testamentary  Guardian. 

6.  Bill  Against  Trustees  of  Un= 
incorporated  Lodge. 

a.  Lodge  as  Corporate  Body. 

7.  Bill  To  Compel  Executors  To 
Execute  Power  of  Convey= 
ance. 

a.  Heirs  at  Law  of  Testator. 

8.  Bill  to  Foreclose. 

a.  Executor   Refusing   To 

Join. 
1).  Joint  Obligor  in  Bond. 
c.  Successive  Grantees. 

9.  Bill  by  Riparian  Owners  To 
Prevent  Discharge  of  Sewage. 

a.  Owners    of    Houses    Con- 
nected with  Sewers. 

10.  Bill  To  Subject  Land  to  Pay= 
ment  of  Legacy. 

a.  Testator's    Personal    Re- 
presentatives. 


11.  Accounting. 

a.  When     Wife     Debtor      to 

Firm. 

b.  Mortgagor    When    Surety 

for  Complainant. 

c.  Remainderman. 

d.  Parties  to  Secret    Agree- 

ment. 

e.  Corporation  in  Action    by 

Stockholders. 

12.  Bill  To   Charge   Land  With 
Pasturage. 

a.  Co-tenant  in  Common. 

b.  Devisees  in  Remainder. 

13.  Bill   To   Enjoin  Administra= 
tion  by  Executor. 

a.  Executor  eo  Nomine. 

14.  Bill  by  Married  Woman. 
a.  Husband. 

15.  Bill  To   Restrain  Utilization 
of  Trade  Secrets. 

a.  All  Utilizers. 

16.  On  Bill  To  Compel  Declara= 
tion  of  Dividend. 

a.  Corporation. 

III.  WHO  BOUND  BY  DECREE. 

1.  Heirs  of  One  Not  a  Party. 

2.  In  Partition, on  Death  of  One 
Complainant. 

3.  Owner  of  Unrecorded  Mort= 
gage. 

4.  Non=resident  Stockholder  in 
Domestic  Corporation. 

IV.  PROPER  PARTIES  IN  GENERAL. 


At  Law. 

1.  PLAINTIFFS. 

1.  Description  in  Pleading. 

a.   Partners. 

If  plaintiffs,  describing  themselves  as 
partners  trading  under  a  firm  name,  prove 
themselves  entitled  to  maintain  the  action 
as  individuals,  the  allegation  of  partnership 
is  immaterial  and  may  be  rejected  as  sur- 
plusage.— Win  vs.  Devine,  33  Vr.  374. 

2.  Proper  Party. 

a.  Husband  and  Wife  in  Action  for 

Seduction. 
In  an  action  by  husband  and  wife  for  the 
seduction  of  the  daughter  of  the  wife  by  a 
prior  marriage,  by  the  allegation  in  the 
declaration  that  the  daughter  was  the  ser- 
vant of  the  wife  and  that  the  wife  was  de- 
prived of  her  services  by  the  act  of  the  de- 
fendant, the  right  of  action  is  shown  to  be 
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Defendants. — Complainant. 


in  the  wife  and  not  in  the  husband  alone. 
In  such  an  action  the  husband  and  wife  are 
properly  joined  as  plaintiffs.— Anderson  vs. 
Rigg,  35  Vr.  107. 


II.  DEFENDANTS. 
1.  Misjoinder. 

a.  In  Action's  ex  Delicto. 
In  a  declaration  charging  willful  andma- 

licious  injury  to  a  chattel,  allegations  ol 
I,, .,,1  'and  implied  contract  to  use  tare 

and  return  the  chattel  in  good  condition  are 
recitals  by  way  of  inducement  only.  the 
action  is  ex  delicto,  and  misjoinder  ol  de 
fondants  y,  ill  not  defeat  it.— Keer  vs.  Oliver, 
32  Vr.  154. 

2.  Necessary  Party. 

a.  Offices  When  Official  Act  in 
Dispute. 

When  an  action  is  begun,  the  object  of 
which  is  only  to  determine  the  validity  ol 

an  act  or  thing  done  by  an  officer,  and  not 

involving   his    integrity    or    want    oi    •- I 

faith  the  officer  himself  is  not  a  necessary 
party  to  the  suit.— Oliver  vs.  Jersey  City,  34 
Vr.  034. 

b.  All  Persons  Making  Contract  of 

Sale  in  Action  for  Tort  Arising 

Therefrom. 

In  a  tort  arising  out  of  a  contract  of  sale, 
all  the  parties  to  the  sale  are  jointly  liable 
on  the  assumption  that  they  all  combined 
in  the  false  and  fraudulent  representations 
that  are  charged.— Steip  vs.  Seguine,  37  \  r. 
370. 


In  Equity. 

I.  COMPLAINANT. 
1.  In  Insolvency. 

a.  Members  of  Corporations. 

Upon  the  insolvency  of  a  mutual  insur- 
ance company  holding  notes  of  its  members 
which  are  assessable  to  pay  losses  on  poli- 
cies and  expenses.  &C,  and  after  a  deter- 
mination by  the  chancellor  that  its  assets 
(exclusive  of  such  notes)  are  insufficient  to 
satisfy  its  indebtedness  for  such  losses,  &c, 
an  at-Vessment  may  be  made  by  the  chan- 
cellor, by  reference  to  a  master  in  the  usual 
course  of  chancery  practice,  upon  such  notes 
and  a  maker  of  such  notes,  having  notice  of 
the  proceeding  to  make  such  an  assessment 
before  a  master,  becomes  a  party  to  the  suit 
to  the  extent  that  the  adjudication  of  the 
court  fixing  the  amount  of  his  indebtedness 


to  the  company  upon  such  OOtefl  is  conclu- 
sive in    an   action   at    law.  and   can   only   be 

reviewed   by   appeal.— whitaker,   Receiver 

vs,  M.  ley,  32  Vr.  1.     See  lit.  802. 

2.  Bill  To  Set  Aside  Fraudulent 
Conveyance. 

a.  Other  JUDGMENT  Creditors. 

After  a  judgment  creditor  has  filed  a  bill 
for  the  benefit  of  himself  alone  to  get 
a  fraudulent  conveyance  of  land  made  by 
the  judgment  debtor  who  i-  -till  alive,  and 
i.i  establish  the  lien  of  the  judgment,  other 
judgment  creditor.-  are  not  entitled  to  join 
a-  parties  complainant  against  'he  pro 
of  defendants,  though  complainant  con- 
sents.— Lauch  vs.  DeSocarra>,  11  Dick.  .YJt. 

3.  Bill  for  Accounting. 

a.  Residuary  Legatee. 

A  residuary  legatee  may  sustain  a  bill  for 
an  accounting  against  the  executor  of  the 
will.— Bird  vs.  Hawkins,  13  Dick.  229. 

4.  Bill  for  Specific  Performance. 

a.  Beneficiaries  Under  Will. 

Where  the  complainant  seeks  to  enforce 
the  specific  performance  of  a  contract,  the 
benefits  of  which  proceed  wholly  to  the 
other  persons,  the  beneficiaries  should  be 
classed  as  complainants,  or  cause  for  mak- 
ing them  defendants  should  be  stated  in  the 
bill. — Kempson  vs.  Bartine,  14  Dick.  149. 
See  15  Id.  411. 

5.  Bill  by  Lunatic. 

a.  Guardlan. 

A  lunatic  must  sue  by  guardian  who  has 
been  appointed  by  the  order  of  some  com- 
petent court,  and  a  bill  which  avers  the 
lunacy  of  a  complainant,  and  that  she  sues 
by  her  next  friend,  without  any  averment 
of  appointment,  &c,  is  demurrable. — 
Palmer  vs.  Sinnickson,  14  Dick.  530. 

b.  Next  Friend. 

If  a  bill  be  filed  in  the  court  of  chancery 
in  behalf  of  a  lunatic  by  a  next  friend,  with- 
out have  of  the  court,  the  proper  mode 
open  to  the  defendant  to  take  advantage  of 
such  want  of  leave  is  by  motion  to  take  the 
bill  from  the  files,  and,  under  a  like  motion, 
the  propriety  of  the  original  order  for  leave 
to  lile  the  bill  may  be  drawn  in  question. — 
Collins  vs.  Toppin,  18  Dick.  381. 

A  suit  in  the  court  of  chancery  may.  by 
the  special  order  of  the  court,  under  cir- 
cumstances properly  brought  to  its  atten- 
tion, be  maintained  in  favor  of  a  lunatic  by 
his  or  her  next  friend,  where  the  lunatic  has 
not  been  so  found  upon  inquisition  and  a 
guardian  been  appointed. — Ibid. 
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Complainant. 


6.  Bill  To  Quiet  Title. 

a.  Persons  Not  in  Possession. 
A  bill  to  quiet  title  cannot  be  filed  by 
persons  who  claim  an  interest  in  lands,  but 
who  are  not  in  possession  of  any  of  them, 
either  under  the  statute  of  1S70  (Gen.  Stat.. 
p.  3486)  or  under  the  general  equity  powers 
of  this  court. — Palmer  vs.  Sinnickson,  14 
Dick.  530. 

7.  Bill  To  Foreclose. 

a.  One  Presently  Entitled  to  Benefits. 

A  person  who  is  presently  entitled  to 
substantially  all  of  the  benefits  of  a  fore- 
closure suit  if  it  be  successful,  ought  to  be 
made  a  party  complainant. — Snyder  vs. 
Harris,  16  Dick.  480. 

b.  Administrator  de  Bonis  Non. 

An  administrator  de  bonis  non,  &c,  may 
foreclose  a  mortgage  in  his  own  name,  given 
to  his  predecessor,  the  executor  of  the  owner 
thereof,  and  no  other  persons  than  those 
interested  in  the  equity  of  redemption  need 
be  made  parties  defendant. — Parker,  Ad- 
ministrator vs.  Fay,  16  Dick.  167. 

8.  Bill  Against  City  for  Injury  to  Dam. 

a.  Persons  Entitled  To  Draw  Water. 

Where  the  owner  of  a  dam  and  water 
power  executed  leases,  granting  to  each 
lessee  the  right  to  draw  a  specified  quantity 
of  water  from  the  nearest  raceway  or  canal, 
so  long  as  the  water  in  the  main  reservoir 
should  stand  at  a  specified  height,  and  pro- 
viding that  if  the  water  should  fall  below 
such  height,  the  gates  of  the  lessees  should 
be  shut  off  in  the  reverse  order  of  their  num- 
bers until  the  height  of  the  water  was  re- 
stored. HELD,  that  lessor  and  lessee  were 
properly  joined  as  parties  complainant  on  a 
bill  filed  against  the  city. — Doremus  vs. 
Mayor,  &c,  of  Paterson,  18  Dick.  605.  See 
20  Id.  711. 

9.  Bill  To  Enforce  Trust. 

a.  One  Having  Possibility  of  Reverter. 

Upon  their  own  showing,  the  present 
complainants  have  no  standing  in  court  by 
right  of  a  reverter,  or  as  being  in  themselves 
possible  beneficiaries,  or  under  the  doctrine 
i  if  visitation;  only  the  attorney -general,  by 
way  of  information,  or  the  presbytery,  by 
bill  exhibited  by  and  through  the  body 
charged  with  the  duties  of  trusteeship,  can 
properly  invoke  the  superintending  power 
of  the  courts  over  the  administration  of  the 
trust. — MacKenzie  vs.  Trustees  of  Presby- 
tery of  Jersey  City,  1  Rob.  652. 

b.  When  Corporation  Unable  To 
Execute  Trust. 

Where  the  title  to  property  was  conveyed 
to  defendant  to  hold  subject  to  the  direction 
of  "complainants  colony,"  and  to  convey 
to  such  persons  as  they  might  designate,  no 


reason  being  shown  why  the  Italian  colony 
is  not  made  a  party,  the  complainants  alone 
cannot  maintain  a  bill  to  enforce  such  a 
trust. — Quairoli  vs.  Italian  Society,  19  Dick. 
205. 

The  bill  prays  that  the  alleged  trust  prop- 
erty may  be  conveyed  to  a  corporation 
named  as  complainant  in  the  bill,  to  hold 
as  trustee  for  the  purposes  of  the  alleged 
trust.  It  is  not  alleged  that  this  corpora- 
tion either  has  or  could  have  any  interest 
in  the  property,  nor  is  there  any  showing 
that  it  has  any  corporate  power  to  execute 
the  alleged  trust.  It  cannot  be  held  to  be 
a  proper  party  to  such  a  suit. — Ibid. 

10.    Bill  To  Enjoin  Encroachment  on 
Public  Square. 

a.    Private   Citizen   Without   Interest. 

An  encroachment  on  a  public  square  is 
an  offence  punishable  by  indictment  only, 
and  one  of  the  public  cannot  maintain  an 
action  or  suit  therefor  unless  he  is  individ- 
ually and  peculiarly  injured  thereby. — 
Fessler  vs.  Town  of  Union,  1  Rob.  14.  A. 
2  Rob.  657. 

b.  Owner  of  Adjoining  Lots. 

A  lot  owner  who  suffers  a  peculiar  and 
individual  injury  by  the  wrongful  erection 
of  a  tower  on  a  public  square  by  the  munici- 
pality, may  maintain  an  action  against  such 
municipality  on  account  of  its  breach  of 
trust  in  that  behalf. — Fessler  vs.  Town  of 
Union,  1  Rob.  14.     A.  2  Rob.  657. 

The  fact  that  adjoining  lot  owners  simi- 
larly situated  have  not  joined  in  such  own- 
er's suit,  nor  brought  suit  on  their  own  ac- 
count, does  not  prejudice  her  rights. — Ibid. 

The  owner  of  lots  fronting  one  hundred 
and  fifty  feet  on  a  public  square,  whose 
house  lot  is  within  thirty  feet  of  a  bell 
tower  wrongfully  erected  by  the  municipal- 
ity, to  be  rung  in  case  of  fire,  suffers  a  pecu- 
liar and  individual  injury  thereby,  such  as 
to  enable  her  to  maintain  an  individual 
action  therefor. — Ibid. 

11.  On  Bill  To  Enjoin  Gift  by 
Cemetery  Association. 

a.    Lot  Owner. 

The  object  of  a  cemetery  company,  as 
declared  in  its  certificate  of  incorporation, 
was  to  "maintain  and  use  'its  property'  for 
cemetery  and  burial  purposes  only."  The 
bill  of  a  lot  owner  in  the  cemetery  alleged 
that  its  property  was  being  uncared  for; 
that  its  drives  and  roads  were  at  times  im- 
passable for  carriages  and  that  it  was  with- 
out funds  to  pay  its  debts.  HELD,  that 
the  company  would  be  enjoined  from  mak- 
ing a  gift  of  money  to  a  church  organization 
whose  members  or  some  of  them  were  also 
members  of  the  company.  HELD  further, 
that  although  the  lot  owner  was  not  a  mem- 
ber of  the  company,  he  had  a  standing  to 
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complain   of  the   misappropriation. — Clark 
vs.  Rahway  Cemetery  Co.,  3  Rob.  636. 

12.  On  Bill  To  Declare  Corpora- 

tion  Insolvent. 

a.  Actual  Owner  op  Stock. 

To  enable  one,  as  a  stockholder,  to  insti- 
ute  proceedings  under  the  Corporation  act, 
to  have  a  corporation  declared  insolvent, 
he  must  be  the  actual  owner  of  some  of  its 
stock,  by  virtue  of  which  he  has  an  interest 
in  the  assets  of  the  corporation. — Iloopes  vs. 
Basic  Co.,  3  Rob.  679. 

13.  On  Bill  To  Enjoin  Nuisance. 

a.  Striking  Out  Complainant  Not 
Affected. 

Any  misjoinder  in  a  suit  for  injunction 
against  Sunday  ball  games  as  a  nuisance 
because  of  some  of  the  complaints  alleging 
injury  for  the  noises  on  the  ball  grounds  and 
others  from  the  noise  of  those  in  the  street, 
may  not  be  urged  against  a  preliminary  in- 
junction, as  this  may  be  remedied  later  by 
requiring  an  election  and  striking  from  the 
record  the  names  of  complainants  not  af- 
fected by  the  kind  of  injury  on  which  it  is 
elected  to  relv. — Seastream  vs.  New  Jersey 
Exhibition  Co.,  1  Rob.  178. 


II.  DEFENDANTS. 

1.  In  Suit  for  Specific  Performance. 

a.   To   Compel  Assumption   of    Business 
of  Old  Corporation. 

A  corporation  was  organized  to  take  oyer 
the  business  and  assets  of  another  older 
corporation,  and  contracted  with  the  older 
corporation  and  its  stockholders,  in  consid- 
eration of  receiving  such  business  and  assets, 
to  issue  to  each  of  the  old  stockholders  cer- 
tificates of  stock  in  the  new  company  upon 
surrender  of  those  in  the  old,  share  for  share. 
In  a  suit  by  a  holder  of  a  certificate  of  stock 
in  the  old  company  against  the  new  com- 
pany for  specific  performance  of  this  agree- 
ment. HELD,  that  the  suit  could  be  main- 
tained by  a  single  stockholder  without  mak- 
ing the  old  company  or  either  of  its  stock- 
holders parties  defendant,  or  declaring  that 
the  suit  was  brought  for  the  benefit  of  such 
of  the  old  stockholders  as  might  come  in 
and  be  made  parties. — Fletcher  vs.  Newark 
Telephone  Co.,  10  Dick.  47. 

The  general  language,  often  used  in  this 
connection,  to  the  effect  that  all  persons 
having  an  interest  in  the  subject  matter  of 
the  suit  should  be  made  parties,  is  not  ac- 
curate. The  true  rule  seems  to  be  that  all 
persons  who  are  parties  to  the  interest  in- 
volved in  the  issue,  and  who  must  necessa- 
rily be  affected  by  the  decree,  should  be 
made  parties. — Ibid. 


Where  a  certain  sum  of  money  or  other 
thing  is  due  to  a  party,  and  no  other  person 
has  any  right  or  interest  in  that  particular 
sum  of  money  or  thing,  it  is  not  neo 
to  make  any  other  person  a  party  to  a  suit 
to  recover  it,  nor  to  declare  that  the  suit  i- 
brought  for  the  benefit  of  the  complainant 
and  other  persons  having  similar  claims, 
although  there  may  be  such  other  persons. 
—Ibid. 

b.  Executor  of  Testatrix. 

The  practice  in  such  cases  is  to  direct  the 
cause  to  stand  over  for  a  period,  with  an 
order  that  if  within  the  period  the  necessary 
party  be  not  brought  in,  the  bill  should  be 
dismissed. — Kempson  vs.  Bartine,  14  Dick. 
149.    See  15  Id.  ill. 

Where  a  bill  is  filed  which  seeks  to  enforce 
the  specific  performance  of  a  contract  made 
with  a  decedi  ni  te  tutrix,  to  give  and  de- 
vise her  whole  estate  at  her  death,  the  ex- 
ecutor of  her  will,  who  primarily  takes  the 
legal  title  to  her  personalty,  and  who  has  an 
equity  to  require  the  application  of  her 
lands  to  the  payment  of  her  debts  (if  need 
be),  is  a  necessary  party  defendant,  without 
whose  presence  the  cause  should  not  pro- 
ceed.— Ibid. 

2.  To  Set  Aside  Fraudulent  Con= 

veyance. 

a.  Grantee. 

In  a  suit  to  set  aside  a  conveyance  al- 
leged to  be  fraudulent,  the  grantee  is  a 
necessary  partv. — Terhune  vs.  Sibbald,  10 
Dick.  236. 

3.  Bill  To  Ascertain  Indebtedness 
of  Stockholders  of  Insolvent 

Corporations. 

a.  Attorney-General. 

The  attorney-general  was  not  a  necessary 
partvT  to  a  bill  by  the  receiver  of  an  insol- 
vent corporation  formed, for  the  purpose  of 
creating  a  monopoly  against  the  stockholders 
and  bondholders,  to  ascertain  which  of  the . 
stockholders  have  paid  their  stock  and  which 
have  not,  and  the  amount  necessary  for  each 
one  to  pay,  and  to  declare  such  bonds 
void. — See  vs.  Heppenlieimer,  10  Dick.  240. 
A.  11  Id.  453. 

4.  Foreclosure  of  Trust  Mortgage. 

a.  Trustee  and  Cestui  Que  Trust. 

The  general  rule  is  that  on  the  foreclosure 
of  a  trust  mortgage,  the  trustee  and  all  the 
cestuis  que  trust  are  necessary  parties  to 
to  the  bill. — Johnes  vs.  Outwater,  10  Dick. 
398. 

Where  a  deed  in  the  nature  of  a  mortgage 
is  made  to  a  trustee,  the  cestuis  que  trustent 
are  necessary  parties  to  a  bill  to  foreclose 
the  deed  as  a  mortgage,  at  least  if  they  are 
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known,  and  are  not  so  numerous  as  to  make 
it  impossible  or  highly  inconvenient  to  in- 
clude them  as  parties.— Butler  vs.  Farry,  2 
Rob.  760. 

b.  Exceptions  to  Rule. 

There  are  exceptions  arising  in  particular 
casi-s  in  which  the  court  will  excuse  the 
complainant  from  the  observance  of  this 
rule. — Johnes  vs.  Outwater,  10  Dick.  398. 

Where  the  bill  on  its  face  shows  that  a 
trustee  and  cestuis  que  trust  are  necessary 
parties,  but  omits  to  make  them  parties, 
the  bill  is  demurrable,  unless  it  shows  some 
sufficient  reason  in  that  particular  case  for 
not  making  them  parties,  or  the  nature  of 
the  case  is  such  that  it  is  apparent  that 
compliance  with  the  rule  will  result  in  great 
expense  or  hardship  to  the  complainant. — ■ 
Ibid. 

c.  Trustee  and  Bondholders. 

A  trust  mortgage  secured  the  payment  of 
fifty  bonds,  of  $500  each,  and  provided  that 
no  "bondholder  should  foreclose  until  the 
trustee  should,  on  request,  have  refused  or 
for  sixty  days  neglected  to  act,  and  con- 
tained a  clause  that  in  case  the  trustee  be- 
came incapable  to  act,  the  holder  of  $10,000 
or  more  of  the  bonds  might,  by  a  mode 
pointed  out  in  the  mortgage,  procure  the 
appointment  of  a  new  trustee.  The  trustee 
did  become  incapable.  The  holder  of 
$12,000  of  the  bonds  filed  his  bill  as  sole 
complainant  to  foreclose  the  mortgage, 
without  taking  the  provided  steps  to  procure 
a  new  trustee  and  without  making  parties 
any  of  the  other  bondholders,  some  of  whom 
were  known  to  him.  A  demurrer  to  the 
bill  for  want  of  a  trustee  and  the  other 
bondholders  as  parties  sustained. — Johnes 
vs.  Outwater,  10  Dick.  398. 

5.  Bill  To  Determine  Ownership 
of  Trust  Fund  of  Decedent. 

a.  Administrator  of  Decedent. 

Where  a  suit  is  brought  to  determine  the 
ownership  of  a  fund  in  the  hands  of  the 
trustee  of  an  intestate  decedent,  an  admin- 
istrator of  such  decedent's  estate  is  a  nec- 
essary party,  and  the  conflicting  claims  of 
other  parties  to  the  fund  could  not  be  liti- 
gated in  the  absence  of  a  legal  representa- 
tive of  the  deceased. — Read  vs.  Bennett,  10 
Dick.  587. 

b.  Beneficiaries  Under  Will. 

A  will  devised  $2,000  in  trust  to  the  ex- 
ecutor (one  of  testator's  sons)  the  interest 
to  be  paid  to  testator's  widow  until  her 
marriage  or  death,  when  the  principal  was 
to  be  divided  among  liis  children.  The 
$2,000  was  invested  in  a  mortgage,  and 
subsequently  the  executor,  individually, 
bought  the  land  and  assumed  the  mortgage. 
Afterwards  he  became  insolvent,   and,   on 


the  death  of  his  mother,  brought  suit  to 
foreclose  the  mortgage,  making  only  the 
executor  of  his  mother,  himself  individually 
and  his  wife  defendants.  HELD,  that 
there  was  a  lack  of  necessary  parties  de- 
fendant, since  all  the  beneficiaries  in  the 
fund  should  have  been  made  parties. — Plum 
vs.  Smith,  11  Dick.  468. 

Where  a  suit  to  enforce  an  alleged  trust 
for  the  benefit  of  minors  involved  the  con- 
struction of  the  will  creating  the  trust — as 
to  whether  the  income  of  the  entire  estate 
was  applicable  to  the  maintenance  and  edu- 
cation of  the  minors,  or  only  the  income  of 
their  several  shares — all  of  the  minors  in- 
terested in  the  estate  were  necessary  parties. 
— Pfefferle  vs.  Herr,  20  Dick.  325. 

c.  Testamentary  Guardian. 

Where  a  testamentary  guardian  of  cer- 
tain minors  had  never  qualified,  and  the 
trust  created  by  the  will  for  the  support 
of  the  minors  could  be  executed  without 
reference  to  such  guardian,  she  was  not  a 
necessary  party  to  a  bill  to  enforce  such 
trust.— Pfefferle  vs.  Herr,  20  Dick.  325. 

6.    Bill  Against  Trustees  of  Unincor- 
porated Lodge. 

a.  Lodge  as  Corporate  Body. 

In  suing  the  trustees  of  an  unincorpor- 
ated lodge,  the  lodge  was  joined  as  party 
defendant,  although  its  disbandment  had 
occurred,  unknown  to  complainant,  before 
the  filing  of  the  bill.  HELD,  that  a  motion 
by  complainant  to  strike  from  the  bill  both 
the  name  of  the  lodge  as  a  party  defendant 
and  also  an  allegation  of  the  continued  ex- 
istence of  such  lodge  should  be  granted. — ■ 
Knights  of  Pythias  vs.  Germania  Lodge, 
11  Dick.  63. 

7.  Bill  To  Compel  Executors  To 
Execute  Power  of  Conveyance. 

a.  Heirs  at  Law  of  Testator. 

A  testator,  by  his  will,  gave  a  life  estate 
in  his  property  and  created  two  successive 
powers  of  sale,  either  of  which  might  pass 
a  fee  when  exercised.  The  legal  title  to  the 
fee  descended  to  the  heirs  at  law,  subject 
to  the  operation  of  the  powers  of  sale.  To 
a  bill  filed  seeking  a  decree  directing  the 
executors  to  execute  the  second  power  by 
a  conveyance  to  each  beneficiary  of  a  pro- 
portionate undivided  interest  in  the  land. 
HELD,  that  the  heirs  at  law  of  the  testa- 
tor are  necessary  parties. — Wooster  vs. 
Cooper,  11  Dick.  759. 

8.  Bill  to  Foreclose. 

a.  Executor  Refusing  To  Join. 

Where  a  mortgage  is  held  by  two  execu- 
tors, and  one  of  them  refuses  to  join  in  a 
suit  for  its  foreclosure,  the  other  executor 
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may  file  a  bill  for  foreclosure,  making  the 
one  refusing  to  join  a  defendant. — Arken- 
buTgh  vs.  Lakeside  Residence  Association, 
11  Dick.  102. 

b.  Joint  Obligor  in  Bond. 

Obligors  who  join  with  the  owner  of  mort- 
gaged premises  in  a  bond  given  to  secure  a 
mortgage,  are  not  necessary  parties  to  a 
bill  to  foreclose  such  mortgage. — Karitan 
Savings  Bank  vs.  Lindsley,  13  Dick.  214. 

c.  Successive  Grantees. 

When  mortgaged  property  has  been  sold 
several  times,  each  grantee  assuming  the 
mortgage,  the  successive  grantors  are  all 
proper  parties  to  the  foreclosure  suit. — 
Field  vs.  Thistle,  13  Dick.  339.  A.  15  Id. 
444. 

It  is  not  necessary  that  all  of  the  suc- 
ceeding covenantors  shall  be  parties  to  the 
bill,  though  all  are  proper  parties. — Biddle 
vs.  Pugh,  14  Dick.  480. 

9.  Bill  by  Riparian  Owners  To 
Prevent  Discharge  of  Sewage. 

a.  Owners  of  Husks  Connected 
with  Sewers. 

In  a  suit  by  riparian  owners  to  enjoin  the 
discharge  of  city  sewage  into  a  river,  the 
owners  of  the  houses  connected  witli  the 
sewers  are  not  necessary  parties.  If  they 
were  proper  parties,  the  fart  that  they  are 
very  numerous  and  could  be  represented 
by  the  city  is  a  sufficient  excuse  for  not 
making  them  defendants. — Attorney-Gen- 
eral vs.  Paterson,  13  Dick.  1.  See  15  Id. 
385. 

10.  Bill  To  Subject  Land  to  Pay= 
ment  of  Legacy. 

a.  Testator's  Personal  Representa- 
tives. 

The  death  of  the  executor  does  not  justify 
a  failure  to  make  the  personal  representa- 
tive a  party,  as  an  administrator  with  the 
will  annexed  may  be  appointed. — Congre- 
gational Church  vs.  Benedict,  14  Dick.  136. 
-4.  17  Id.  811'. 

A  testator's  personal  representatives  are 

necessary  parties  to  a  suit  to  subject  land 
to  the  payment  of  a  legacy. — Ibid. 

11.  Accounting. 

a.  When  Wife  Debtor  to  Firm. 

Where  an  insolvent  partner  credited  his 
wife  on  the  partnership  books  with  an 
amount  she  owed  the  firm  for  provisions 
furnished  for  use  in  her  boarding  house,  she 
was  a  proper  party  defendant  to  a  suit 
brought  by  another  partner  against  her 
husband,  after  dissolution,  to  compel  an 
accounting  of  the  partnership  business  and 


to  cancel  the  credit  given  her  and  reestab- 
lish her  indebtedness  to  the  firm,  and  her 
joinder  was  not  subject  to  an  objection  "f 
multifariousness.  -Schlicher  vs.  Vogel,  14 
Dick.  149.     See  15  Id.  411. 

b.  Mortgagor  Whkn  Surety  for 
Complainant. 

Where,  in  an  action  for  accounting,  com- 
plainant alleges  that  his  son  gave  a  mort- 
gage  to  Becure  a  debl  complainant  owed  to 
defendant,  and  that  on  foreclosure  defend- 
ant received  a  certain  sum  in  excess  of  the 
amount  complainant  owed,  the  son  was  a 
necessary  party  to  the  action. — Canon  vs. 
Ballard,  17  Dick.  383.     See  18  Id.  797. 

c.  Remainderman. 

A  lull  against  two  trustees  to  compel  each 
to  account  for  so  much  of  the  proi 
certain  property  as  came  into  his  hands  was 
filed  l'\  one  who  was  entitled  to  an  aliquot 
part  of  each  fund.  HELD,  that  neither  of 
said  trustees  could  complain  because  the 
person  who  was  entitled  to  the  remainder 

of  each  fund  was  not  made  a  party,  nor 
could  either  of  the  defendants  t  i  1 « ■  a  cross-bill 
for  the  purpose  oi  calling  upon  the  other 
defendant  bo  account  for  the  fund  in  his 
hands. — McClain's  Executors  vs.  Babbitt.  17 
Dick.  753. 

(1.    Parties  to  Secret  Agreement. 

A  written  agreement  was  made  between 
bankers,  as  promoters,  and  a  number  of 
manufacturers  of  paper  goods,  as  vendors, 
for  the  organization  of  a  corporation,  to 
which  the  properties  of  the  vendors  should 
be  conveyed,  fixing  the  rights  of  all  the 
parties.  A  secret  agreement  was  sulj-c- 
quently  made  by  the  promoters  with  a  part 
of  the  vendors,  which  gave  the  latter  an 
advantage  and  profit  over  the  other  ven- 
dors. HELD,  that  a  bill  for  an  accounting 
of  such  profits  by  one  of  the  vendors,  a 
party  to  the  first  agreement  only,  was  not 
subject  to  demurrer  for  multifariousness 
for  making  all  the  vendors  with  whom  the 
secret  agreement  was  made,  parties  to- 
gether with  the  corporation  and  the  pro- 
moters.— Shutts  vs.  United  Box,  Board  and 
Paper  Co.,  1  Rob.  225. 

e.  Corporation  in  Action  by  Stock- 
holders. 

In  suit  for  accounting  by  stockholders 
against  directors  for  misappropriating  cor- 
porate property  the  corporation  is  a  nec- 
essary partv  defendant. — Barrv  vs.  Moeller, 
2  Rob.  483. 

12.  Bill  To  Charge  Land  with 
Pasturage. 

a.  Co-tenant  in  Common. 

Where  testator  bequeathed  horse  and 
cows  to  his  daughters,  and  charged  real 
estate  devised  to  two  sons,  with  parturage 
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for  the  animals,  and  the  daughters  filed  a 
bill  against  the  executrix  of  one  of  the  sons 
to  establish  a  liability  against  her  and 
charge  the  land  with  the  pasturage,  the 
living  brother  was  a  necessary  party  to  the 
bill,  though  it  alleged  an  agreement  between 
the  brothers  whereby  one  should  provide 
for  the  horses  and  the  other  for  the  cows, 
which  agreement  had  been  kept  by  the 
living  brother. — Kingsland  vs.  Kingsland, 
15  Dick.  65. 

b.  Devisees  in  Remainder. 

The  deceased  brother  having  devised  all 
his  land  to  his  executrix  for  life,  with  re- 
mainder tn  his  children,  no  decree  could  be 
made,  binding  on  the  land  beyond  the  life- 
time nf  the  executrix,  without  tin-  devisees 
in  remainder  being  made  parties. — Kings- 
land  vs.  Kingsland,  15  Dick.  65. 

13.  Bill  To  Enjoin  Administration 
by  Executor. 

a.  Executor  eo  Nomine. 

To  a  bill  in  chancery  seeking  to  enjoin 

an  executor  in  his  administration  of  an 
estate  and  praying  for  a  decree  that  will 
take  from  him  the  title  to  all  of  the  personal 
property  of  which  the  testatrix  was  pos- 
sessed at  the  time  of  her  death,  the  execu- 
tor, eo  nomine,  is  a  necessary  party. — 
Kempson  vs.  Bartine,  15  Dick.  411. 

14.  Bill  by  Married  Woman. 

a.   Husband. 

Having  this  equity  he  is  a  proper  party 
to  a  suit  brought  by  the  wife  to  protect  her 
lands.  It  is,  however,  misjoinder  to  make 
him  co-complainant  with  his  wife.  If  he 
is  made  a  party,  it  should  be  as  defendant. 
—Bristol  vs.  Skerry,  V.)  Dirk.  624. 

Since  the  passage  of  section  11  of  the 
Married  Woman's  act  (Gen.  Stat.,  p.  2104, 
sec.  1 1  J,  a  wife  may  bring  a  suit  for  the  pro- 
tection of  her  property,  in  her  own  name, 
without  joining  her  husband  as  a  party  to 
the  suit.  This  statute  enables  the  wife  to 
sue  as  a  feme-sole,  but  does  not  require  her 
to  do  so.  If  she  desires  to  make  her  hus- 
band a  party  to  the  suit  she  must  follow 
the  mode  of  procedure  observed  before  the 
adoption  of  section  11  and  sue  by  her  next 
friend,  making  her  husband  a  defendant. — 
Ibid. 

If  a  bill  by  husband  and  wife,  filed  in 
respect  to  an  injury  to  the  wife's  land,  does 
not  show  that  there  is  issue,  upon  the  birth 
of  which  the  husband  would  become  enti- 
tled to  an  estate  by  the  curtesy  consum- 
mate on  her  death,  such  bill  is  demurrable. 
If  such  bill  should  show  the  birth  of  issue 
and  an  injury  to  the  husband's  right,  the 
proper  practice  would  be  to  make  him  de- 
fendant, he  being  a  necessary  party  thereto. 
— Doremus  vs.  Paterson,  3  Rob.  188. 


15.  Bill  To  Restrain  Utilization  of 
Trade  Secrets. 

a.  All  Utilizers. 

Where  a  bill  to  restrain  defendants  from 
utilizing  a  trade  secret  belonging  to  com- 
plainant alleged  that  one  of  the  defendants 
had,  by  the  help  of  all  the  other  defendants, 
established  and  carried  on  a  plant  for  the 
utilization  of  such  secret,  it  was  proper  to 
unite  all  such  defendants  in  the  bill. — Vul- 
can Detinning  Co.  vs.  American  Can  Co., 
1  Rob.  243. 

16.  On  Bill  To  Compel  Declaration 
of  Dividend. 

a.  Corporation. 

In  a  suit  to  compel  the  declaration  of  a 
dividend  on  stock  of  a  corporation,  the  cor- 
poration is  a  necessary  defendant.  The 
question  whether  the  directors  ought  to 
have  been  made  defendants  is  not  raised 
by  demurrer  to  the  bill  for  "want  of  equity." 
—Stevens  vs.  United  States  Steel  Corpora- 
tion, 2  Rob.  373. 


III.  WHO  BOUND  BY  DECREE. 
1.  Heirs  of  One  Not  a  Party. 

A  decree  of  foreclosure  will  not  estop 
defendants  thereto  from  claiming  title  to 
tlie  land  involved  as  heirs  at  law  of  "no  win. 
was  not  a  party  to  the  suit  and  who  died 
after  the  decree. — Eisele  vs.  Schmitz,  38  Vr 
58. 

2.  In  Partition,  on  Death  of  One 
Complainant. 

The  surviving  parties  in  partition  were 
bound  by  the  decision  on  which  a  decree 
should  be  entered  bet  worn  them.— Havens 
vs.  Sea  Shore  Land  Co.,  12  Dick.  142. 

3.  Owner  of  Unrecorded  Mortgage. 

The  holder  of  a  mortgage  not  recorded 
when  a  bill  is  filed  to  foreclose  another  mort- 
gage upon  the  premises,  is  bound  by  the 
decree  in  such  foreclosure  suit  as  if  he  was 
a  party  and  had  appeared  to  the  suit. — 
Sibell  vs.  Weeks,  20  Dick.  714. 

4.  Non=resident  Stockholder  in 
Domestic  Corporation. 

A  plea  put  in  by  one  P.  denied,  in  general 
terms,  that  the  property  concerning  which 
relief  was  sought  was  located  within  the 
State  of  New  Jersey.  It  admitted  (by  not 
denying)  that  the  property  in  question  was 
capital  stock  of  a  New  Jersey  corporation. 
HELD,  that  inasmuch  as  the  situs  ,,f  the 
stock  was  in  New  Jersey,  the  New  Jersey 
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courts  had  jurisdiction  to  proceed  against 

P.  in  respect  of  it ;  that  lie  was  a  necessary 
party  to  the  proceeding,  and  that  a  decree 
could  be  made  in  respect  of  the  res  which 
would,  in  case  he  should  not  appear,  bind 
his  interest  therein. — Andrews  vs.  Guaya- 
quil &  Quito  Railway  Co.,  3  Rob.  211. 


IV.  PROPER  PARTIES  IN 
GENERAL. 

The  general  language,  often  used  in  this 
connection,  to  the  effect  that  all  persons 
having  an  interest  in  the  subject  matter  of 
the  suit  should  be  made  parties,  is  not 
accurate.  The  true  rule  seems  t«.  be  that 
all  persons  who  are  parties  to  the  interest 
involved  in  the  issue  and  who  must  neces- 
sarily be  affected  by  the  decree,  should  be 
made  parties. — Fletcher  vs.  Newark  Tele- 
phone Co.,  10  Dick.  47. 

Where  a  certain  sum  nf  money  or  other 

thing  is  due  to  a  party,  and  no  other  person 
has  any  right  or  interest  in  that  particular 
sum  of  money  or  thing,  it  i-  not  I 
to  make  any  other  person  a  party  to  :>  -nit 
to  recover  it,  nor  to  declare  that  the  suit 
is  brought  for  the  benefit  of  the  complain- 
ant and  other  persons  having  similar  claims, 
although  there  may  be  such  other  persons. 
—Ibid. 

Where  the  right  to  redeem  is  disputed 
between  two  subsequent  encumbrancers, 
the  prior  mortgagee  may  decline  to  allow 
either  to  redeem  except  by  decree  in  a  suit 
to  which  the  claimants  are  parties. — Wimpf- 
heimer  vs.  Prudential  Insurance  Co.,  11 
Dick.  585. 

In  a  suit  to  set  aside  a  foreclosure  sale 
for  the  purpose  of  redemption,  all  the  par- 
ties to  the  foreclosure  proceedings  who 
would  have  been  proper  parties  to  the  suit 
to  redeem  if  there  had  been  no  sale,  and  all 
intervening  encumbrancers,  must  be  made 
parties. — Ibid. 

The  fact  that  the  beneficiaries  of  a  con- 
tract sought  to  be  enforced  in  equity  by 
specific  performance  are  made  defendants, 
and  the  parties  against  whom  specific  per- 
formance is  asked  are  also  made  defendants, 
in  the  same  bill,  does  not  prevent  the  benefi- 
ciaries and  the  parties  against  whom  the 
contract  is  sought  to  be  enforced  from  being 
opposite  parties.  In  equity  parties  who  are 
in  opposition  to  each  other  are  often  brought 
into  court  as  defendants. — Kempson  vs. 
Bartine,  14  Dick.  149.     See  15  Id.  411. 

A  bill  by  a  stockholder  of  a  foreign  cor- 
poration will  lie  against  the  corporation  and 
others,  where  it  could  have  sued  as  com- 
plainant in  its  own  name;  is  a  necessary 
party  to  the  suit,  and  is  made  defendant 
only  because  controlled  by  the  officers  and 
directors,  whose  dealings  with  its  assets  are 
questioned  by  the  bill. — Wilson  vs.  Ameri- 
can Palace  Car  Co.,  19  Dick.  534. 
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I.  WHEN  MAINTAINABLE. 

1.  Right  of  Entry  for  Condition 
Broken. 

A  right  of  entry,  for  condition  broken, 
held  by  two  or  more  persons  will  not  sup- 
port  partition    or   alternative  judicial  sale 
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of  the  land  involved. — Bouvier  vs.  Balti- 
more and  New  York  Railway  Co.,  38  Vr. 
281. 

2.  When  Legal  Title  in  Dispute. 

On  a  bill  for  partition,  if  the  legal  title- 
to  the  land  is  put  at  issue  the  court  of 
chancery  will  not  proceed  to  settle  such 
title,  but  will  either  dismiss  the  bill  or  re- 
tain it  to  allow  the  title  to  be  settled  in  an 
action  at  law. — Havens  vs.  Sea  Shore  Land 
Co.,  12  Dick.  142. 

Where  a  widow  took  a  life  estate  in  prop- 
erty with  the  power  of  alienation  and  sold 
parts  of  it  to  various  parties,  a  bill  for  parti- 
tion between  the  heirs  to  remove  a  cloud, 
occasioned  by  one  of  the  heirs  mortgaging 
his  undivided  interest,  on  the  title  in  the 
property  sold  by  the  widow,  was  properly 
filed  in  equity,  since  the  heirs,  as  grantors, 
not  having  the  title,  could  not  be  relieved 
in  an  action  at  law. — Bryan  vs.  Bryan,  16 
Dick.  45. 

To  a  bill,  one  purpose  of  which  was  a 
partition  of  lands  to  which  complainants 
claimed  title  under  a  will  set  out  in  the  bill, 
a  defendant  filed  a  demurrer  on  the  ground 
that,  by  the  true  construction  of  the  will, 
complainants  had  no  title  in  the  lands. 
HELD,  that  there  was  thus  disclosed  a  dis- 
pute in  respect  to  title  which  should  be 
settled  at  law  before  this  court  should  pro- 
ceed to  a  '  partition.  Quaere.  Whether 
upon  such  a  pleading,  the  bill  should  be 
retained  until  the  title  has  been  settled? — 
Hanneman  vs.  Richter,  17  Diek.  365.  -4. 
18  Id.  803. 

Complainant's  title  was  wholly  equitable, 
so  as  to  be  cognizable  in  the  first  instance 
in  a  court  af  equity,  and  not  subject  to  the 
rule  that  a  disputed  undivided  share  in  land 
must  be  first  established  at  law  before  the 
«ommencement  of  equitable  proceedings  for 
partition. — Bacon  vs.  Fay,  IS  Dick.  411. 

Where  a  defendant  in  partition  challenges 
the  title  of  complainant,  the  court  will  not 
proceed  with  the  suit  until  the  legal  title  is 
settled  by  an  action  at  law,  unless  the  right 
of  complainant  or  defendant  involves  some 
equitable  question. — Ellis  vs.  Feist,  20  Dick. 
548. 

The  court  cannot  retain  a  suit  for  parti- 
tion, as  one  to  quiet  title  and  partition, 
where  the  bill  does  not  show  that  complain- 
ant is  in  possession  of  the  land. — Ibid. 

Where,  in  partition,  defendant  in  posses- 
sion challenges  the  title  of  complainant, 
ejectment  is  an  adequate  proceeding  to  try 
the  title.— Ibid. 

3.  When  Lands  Purchased  with 
Partnership  Funds. 

Marsh  land  was  purchased  by  P.  with 
partnership  funds,  and  held  in  trust  for  the 
benefit  of  complainant's  ancestor  and  two 


others,  who  were  jointly  interested  with  P. 
in  an  enterprise  to  reclaim  and  sell  it.  On 
the  death  of  P.  one  of  the  cestuis  que  trust- 
ent  filed  a  bill  for  the  purpose  of  establish- 
ing the  trust,  and  the  court  decreed  that 
the  lands  were  held  in  trust  by  P.  for  a  co- 
partnership composed  of  complainant's  an- 
cestor, P.,  and  two  others,  which  had  been 
dissolved  by  the  death  of  P.,  and  that  such 
survivors  should  have  charge  and  control 
of  the  lands  and  title  thereto  for  the  purpose 
of  disposing  of  them  and  dividing  the  pro- 
ceeds among  the  partners.  The  enterprise 
for  which  the  lands  were  purchased  failed 
and  was  carried  on  at  a  loss.  Over  twenty 
years  have  elapsed  since  the  decree  author- 
izing the  sale  of  the  lands  by  the  survivors. 
There  were  no  partnership  debts.  HELD, 
that  complainant  was  entitled  to  a  parti- 
tion setting  oil  her  share  of  the  lands. — 
Craighead  vs.  Pike,  13  Dick.  15.  A.  15  Id. 
443. 

It  is  no  defence  to  an  application  for  par- 
tition of  partnership  lands  that  the  lands 
which  are  held  by  the  surviving  partners 
aie  about  to  be  utilized  at  a  profit  in  a  man- 
ner other  than  that  contemplated  by  the 
partnership  when  formed. — Ibid. 

In  a  bill  for  partition  of  lands  belonging 
to  a  partnership,  it  appeared  that  tracts  as 
large  as  it  would  be  necessary  to  assign  to 
complainant  had  been  sold  to  individuals. 
HELD,  that  the  setting  off  of  complainant's 
-hare  would  not  be  so  detrimental  to  de- 
fendants as  to  warrant  a  refusal  of  parti- 
tion.— Ibid. 

The  court  will  refuse  to  order  a  sale  of 
partnership  lands  and  payment  to  com- 
plainant of  her  share  of  the  proceeds  of  the 
sale  of  the  property  in  an  action  for  parti- 
tion, when  it  appears  that  the  land  has  been 
in  the  market  for  a  long  time,  and  could  not 
be  sold  without  great  loss,  but  will  set  off 
to  her  her  share  in  specie. — Ibid. 

4.  By  Heirs  When  Interest  Mort= 
gaged  to  Co=heirs. 

An  heir  cannot  call  for  partition  when 
co-heirs  are  in  possession  of  her  interest 
under  a  mortgage  executed  by  her  to  them. 
— Yglesias  vs.  Dewey,  15  Dick.  62. 

5.  When  Contrary  to  Express 
Covenant. 

A  will  provided  that  the  testator's  estate 
should  be  divided  among  her  seven  children 
equally,  with  the  exception  of  one.  whose 
share  should  be  reduced  to  a  certain  amount, 
and  the  amount  of  the  reduction  divided 
equally  among  the  other  children.  It  was 
provided  thai  the  children  could  agreeon  a 
division  of  the  property,  but  if  they  were 
unable  to  agree,  the  executors  should  sell 
the  realty  in  one  year  from  the  testator's 
death,  and  divide  the  proceeds  and  the  per- 
sonalty as  directed.  HELD,  that  two  of  the 
testator's    children    could    not    compel    a 
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partition  of  the  realty,  prior  t<>  the  time 
when  the  power  to  sell  would  become 
operative,  against  the  dissent  (if  the  re- 
maining five  children. — Cahill  vs.  Cahill,  17 
Dick.  157. 

An  heir,  who,  as  a  condition  of  a  loan  to 
her  of  a  certain  sum  by  two  of  her  co-heirs, 
covenants  not  to  call  for  partition  within 
a  certain  period,  unless  all  the  other  heirs 
agree  thereto,  is  bound  thereby. — Vglesias 
vs.  Dewey,  15  Dick.  62. 

6.  By  Fraudulent  Grantor. 

The  fact  that  property  once  held  bj  par- 
ties jointly  was  voluntarily  conveyed  by 
one  to  the  other  for  the  purpose  of  hinder- 
ing and  delaying  the  grantor's  creditors,  and 
after  those  creditors  were  all  satisfied  was 
by  proper  conveyance  restored  to  its  original 
stains,  does  not  injuriously  affect  the  right 
of  the  original  fraudulent  grantor  to  a  par- 
tition of  the  premises. — Buttlar  vs.  Buttlar, 
1  Rob.  13G.     A.  Id.  729. 


7.  By  Legatee  for  Unpaid  Legacy. 

A  legatee  whose  legacy  by  the  terms  of 
the  will  is  to  be  paid  "when  the  property 
is  disposed  of"  is  entitled  to  maintain  a  bill 
to  compel  the  executor,  to  whom  the  prop- 
erty was  devised  in  trust  for  the  execution 
of  the  will,  with  power  to  sell  at  such  time 
and  on  such  terms  as  should  seem  meet  to 
him,  to  execute  the  trust,  but  not  for  a  par- 
tition of  the  lands. — White  vs.  Grossman, 
3  Rob.  528. 


8.  Settlement  of  Executor's  Account 
as  Condition  Precedent. 

Where  a  testator  devised  land  to  his  chil- 
dren, subject  to  the  use  of  one-third  thereof 
by  his  widow  during  her  life,  and  also  be- 
queathed to  her  the  income  from  a  certain 
sum  of  money  while  she  remained  his  widow, 
and  made  legacies  a  charge  upon  the  real 
estate,  the  land  cannot  be  partitioned  until 
the  settlement  of  the  executor's  account, 
which  will  show  how  far  the  legacies  are 
unpaid  from  the  personal  estate  and  the 
extent  of  the  lien  therefor  upon  the  land. 
— Serena  vs.  Moore,  3  Rob.  687. 

9.  To  Remove  Cloud  on  Title. 

Where  a  widow  took  a  life  estate  in 
property  with  the  power  of  alienation  and 
sold  parts  of  it  to  various  parties,  a  bill  for 
partition  between  the  heirs  to  remove  a 
cloud,  occasioned  by  one  of  the  heirs  mort- 
gaging his  undivided  interest,  on  the  title 
in  the  property  sold  by  the  widow,  was 
properly  filed  in  equity,  since  the  heirs,  as 
grantors,  not  having  the  title,  could  not  be 
relieved  in  an  action  at  law. — Bryan  vs. 
Bryan,  16  Dick.  45. 


II.  LIEN  CLAIMANTS. 

I'.ii  liiion  of  land  will  not  be  delayed  until 
the  establishment,  on  an  accounting  in  a 
pending  suit  in  equity,  of  the  amount  of  a 
possible  lien,  in  favor  of  one  of  the  co- 
owners  upon  the  share-  of  the  others.  .Such 
lien  will  attach  to  the  divided  share-,  and 
rights  acquired  pendente  lite  will  be  sub- 
ject thereto . — Pomeroy  vs.  Pomeroy,  10 
Dick.  568. 

Testator  devised  a  life  estate  to  his  widow, 

and      "the     remainder    that     may     be     left 

after  the  death"  of  his  wife  in  equal  re- 
mainders to  his  children.  At  testator's 
death  the  children  were  young,  ranging 
from  two  to  eleven  years  of  age,  and  unable 
to  care  for  themselves.     After  the  testator's 

death   his  widow  sold  some  of  the  lands  to 

various  purchasers,  the  proceeds  of  which 
\\  ere  used  for  her  support  and  maintenance. 
One  of  the  four  heirs  had  mortgaged  hi- 
undivided  interest  in  the  property  before 
the  sale  of  the  lots.  HELD,  in  partition 
between  the  heirs,  that  under  the  will  the 
widow  took  a  life  estate,  with  power  of 
alienation  for  her  necessities,  and  hence  the 
mortgage  lien  did  not  attach  to  the  land 
-old  by  her. — Bryan  vs.  Bryan.  Hi  Dick.  45. 

Testator's  widow  took  a  life  estate  in 
realty  with  the  power  of  alienation,  and  the 
remainder  in  fee  was  devised  to  the  four 
children.  The  widow  sold  lots  to  various 
parties  during  her  life,  the  heirs  joining  in 
the  deeds  with  warranty.  One  of  the  heirs 
mortgaged  his  undivided  interest  in  the 
property  before  any  sale  of  the  property. 
HELD,  in  partition  between  the  heirs  after 
the  widow's  death,  that  the  question  as 
to  whether  the  mortgage  lien  was  a  cloud 
on  the  title  to  the  property  sold  by  the  widow 
could  be  determined  in  the  action,  though 
the  owners  of  the  lots  were  not  parties, 
since,  the  heirs  being  liable  to  their  grantees 
on  their  covenants  of  warranty,  they  were 
entitled  to  the  same  standing  as  such  gran- 
tees.— Ibid. 

Complainant  and  eight  brothers  and  sis- 
ters became  entitled,  on  their  father's 
death,  to  equal  shares  in  certain  realty.  On 
bill  for  partition  by  one  of  the  heirs,  their 
interests  were  purchased  by  the  other  seven, 
one  of  whom  took  title  as  trustee.  Sub- 
sequently there  was  a  partial  amicable  par- 
tition, by  which  three  of  the  seven  received 
portions  of  the  land  in  satisfaction  of  their 
interest,  conveyance  being  made  by  the 
trustee.  It  was  claimed  that  one  of  the 
remaining  four  had  received  rents  and 
profits,  not  accounted  far  by  him.  sufficient 
to  extinguish  his  interest.  In  a  suit  by  the 
widow  and  heirs  of  this  heir  against  the 
trustee,  complainants  obtained  a  decree  for 
costs,  execution  issued  thereon,  and  the 
premises  were  purchased  by  complainant's 
solicitor.  The  trustee  mortgaged  his  in- 
terest in  the  premises,  the  mortgage  was 
foreclosed,  and  the  same  solicitor  purchased 
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at  the  foreclosure  sale.  In  a  later  suit  by- 
two  of  the  parties  against  the  trustee  and 
the  purchaser  at  the  foreclosure  sale,  it  was 
decreed  that  the  claim  of  the  purchaser  at 
the  foreclosure  sale  had  been  satisfied  out 
of  the  trustee's  share  of  the  bid  at  such  sale, 
and  that  complainants  were  each  entitled 
to  an  undivided  one-seventh  of  the  prem- 
ises unaffected  by  either  the  execution  or 
foreclosure  sale;  but  no  proceedings  were 
had  on  this  decree.  Thereafter  complain- 
ant purchased  the  interest  of  one  of 
the  heirs,  who  had  received  no  property 
on  the  amicable  partition.  HELD,  that 
under  the  decree  in  the  former  suit  com- 
plainant was  entitled  to  seven  twenty-firsts 
of  the  proceeds  of  sale  of  the  premises,  each 
of  the  complainants  in  the  former  suit  to 
three  twenty-firsts,  and  that  if  the  eight 
twenty-firsts  remaining  should  not  be  suffi- 
cient to  satisfy  the  principal,  interest  and 
costs  on  the  mortgage,  the  deficiency  should 
be  paid  from  the  complainant's  share,  pro- 
vided that  not  more  than  one-third  of  the 
amount  due  on  the  mortgage  should  be 
taken  from  such  share. — Bacon  vs.  Fay,  IS 
Dick.  411. 

In  a  suit  for  partition  a  tenant  in  com- 
mon is  not  entitled  to  have  a  sum  charged 
upon  the  property  for  his  services  as  attor- 
ney for  the  tenants,  where  no  contract  was 
made  for  remuneration  for  such  services, 
and  they  were  rendered  by  him  as  one 
member  for  all  the  members  of  the  same 
family.— Ellis  vs.  Feist,  20  Dick.  557. 

Gen.  Stat.,  p.  2984,  sec.  20  provides  that 
in  all  suits  in  chancery  for  partition  or  sale 
of  lands,  where  the  personal  estate  of  the 
ancestor  is  insufficient  to  pay  his  debts.it 
shall  be  lawful  for  the  chancellor  to  direct 
the  lands  to  be  sold  free  from  the  lien  of 
such  debts,  and  to  make  an  order  touching 
the  disposition  of  the  proceeds  of  sale,  as 
may  be  necessary  for  the  ascertainment  and 
payment  of  such  deficiency  thereout,  before 
the  distribution  of  the  fund.  HELD,  that 
where  lands  of  a  decedent,  which  were 
charged  with  the  payment  of  a  debt,  were 
sold  free  from  the  debt  by  a  decree  in  parti- 
tion, the  lien  or  charge  of  the  creditor,  who 
was  party  to  the  suit  as  devisee,  might  be 
enforced  against  the  proceeds  of  sale — Me- 
Kinley  vs.  Coe,  21  Dick.  71. 

A  judgment  creditor  of  one  co-tenant  is 
not  bound  by  a  voluntary  partition  after 
the  recovery  of  his  judgment,  though  it  lie 
fairly  made,  and  may  decline  to  be  bound 
by  tin-  partition,  and  may  sell  the  undivided 
interest  in  the  entire  land  as  if  no  partition 
had  been  made;  but  the  purchaser  may  be 
brought  into  equity  for  a  partition  of  the 
entire  land  owned  in  common  before  the 
voluntary  partition,  and  may,  by  equities 
raised  against  him,  or  the  tenant  under 
whom  he  claims,  be  required  to  receive  oil 
the  partition  the  lands  received  by  the 
judgment  debtor  on  the  voluntary  petition. 
— Boice  vs.  Conover,  :i  Rob.  580. 


III.  PARTIES. 
1.  Effect  of  Omission  of  Parties. 

Where  the  record  title  of  a  vendor,  con- 
sisting of  a  decree  in  partition,  shows  that 
all  parties  apparently  in  interest  had  been 
parties  to  the  partition  suit,  the  burden  of 
proof  is  on  the  purchaser  to  show  that  some 
necessary  parties  were  omitted,  whereby 
the  title  was  rendered  unmarketable. — Day 
vs.  Kingsland,  12  Dick.  134. 

2.  Death  of. 

Where  a  suit  abates  or  becomes  defective 
by  the  death  of  a  party  and  is  revived  by 
his  heirs,  it  is  a  continuance  of  the  same 
suit,  and  both  parties  are  entitled  to  the 
benefit  of  all  former  proceedings  prior  to 
the  abatement. — Havens  vs.  Sea  Shore 
Land  Co.,  12  Dick.  142. 

Where  a  suit  abates  or  becomes  defective 
by  the  death  of  a  party  and  is  revived  by 
his  heirs,  they  are  not  bound  by  proceed- 
ings taken  after  his  death,  prior  to  revival. 
—Ibid. 

One  of  the  complainants  in  partition  died, 
and  without  a  revival  by  his  heirs  or  a  sug- 
gestion to  the  court  of  his  death,  evidence 
was  taken  and  the  suit  brought  to  a  final 
hearing,  and  the  chancellor  rendered  an  ad- 
verse decision  without  signing  or  advising 
a  decree.  HELD,  that  heirs  of  the  deceased 
complainant,  after  an  order  of  revivor  under 
the  statute  (Gen.  Stat.,  pp.  2,  3,  sec.  5,  tit. 
"Abatement")  and  an  amendment  to  the 
original  bill,  stating  their  succession,  could 
only  show  whether  the  new  party  has  the 
representative  character  imputed  to  him, 
and  could  not  introduce  evidence  to  supple- 
ment complainants'  case. — Ibid. 

The  surviving  parties  were  bound  by  the 
decision  on  which  a  decree  should  be  en- 
tered between  them. — Ibid. 

Where  a  complainant  in  partition  dies 
in  the  progress  of  the  cause  and  his  heirs 
secure  a  revival,  his  widow  becomes  one  of 
the  new  complainants,  although,  as  a  wife, 
she  was  one  of  the  original  complainants. — 
Ibid. 

Where  one  of  the  complainants  dies  sub- 
sequent to  a  decision  on  a  bill  for  partition, 
the  decree  should  be  dated  as  of  the  date 
of  the  argument. — Ibid. 

When  the  devisee  of  a  deceased  de- 
fendant in  partition  applies  for  payment 
out  of  this  court  of  his  share  of  the  pro- 
ceeds of  sale,  notice  of  the  application  must 
be  given  to  the  heirs  and  next  of  kin  of  the 
decedent. — McCarthy  vs.  McCarthy,  12 
Dick.  587. 
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3.  When  Witness  in  Former  Suit. 

The  mere  fact  that  one  of  the  parties  to 
the  suit  at  bar  was  a  witness  in  a  former 
litigation,  and  therefore  had  knowledge 
thereof,  could  not  operate  to  render  the 
decree  therein  binding  on  her. — Bacon  vs. 
Fay,  18  Dick.  411. 


IV.  COMPENSATION  FOR  IM= 
PROVEMENTS. 

In  the  absence  of  a  contract,  the  only 
remedy  for  a  tenant  in  common,  who  makes 
expenditures  on  the  common  property,  is 
to  have  the  part  improved  set  aside  to  him 
on  a  petition,  or,  this  being  impracticable, 
to  obtain  an  equitable  allowance  on  sale  in 
lieu  of  partition. — Danforth  vs.  Moore,  10 
Dick.  127. 

Where  property  held  in  common  is  sold 
pursuant  to  an  agreement  of  the  tenants 
in  common,  among  themselves,  that  from 
the  proceeds  there  shall  first  be  paid  to  them 
the  respective  amounts  found  to  be  due  to 
them  as  debts,  and  this  has  reference  to 
expenditures  made  by  them  on  the  prop- 
erty, the  agreement  will  be  enforced,  but 
such  expenditures  will  not  be  considered 
debts,  so  as  to  bear  interest  from  the  time 
they  were  made  up  to  the  time  of  such 
agreement. — Ibid. 

Where  a  tenant  in  common  has  in  good 
faith  put  improvements  upon  the  common 
property  for  the  purpose  of  improving  it, 
and  not  for  the  purpose  of  embarrassing  his 
co-tenants,  or  encumbering  their  estates,  or 
hindering  partition,  he  is  entitled  to  be 
compensated  in  an  equitable  partition;  nor 
does  the  fact  that  the  improvements  were 
•  so  placed  by  a  tenant  in  common  in  re- 
mainder during  the  existence  of  a  preceding 
life  estate  change  the  rule. — Shipman  vs. 
Shipman,  20  Dick.  556. 


V.  BY  MUTUAL  RELEASE  OR 
PAROL. 

A  chain  of  title  to  land  showing  the  title 
in  a  father,  and  a  devise  by  hini  to  three 
sons  as  tenants  in  common,  and  release 
deeds  from  two  of  the  sons  to  the  third, 
conveying  their  title  in  a  divided  one-third 
of  the  land,  is  not  sufficient  to  charge  a 
purchaser  making  an  examination  thereof 
with  notice  that  the  land  has  been  parti- 
tioned among  the  three  sons  by  mutual 
release  deeds. — H.  C.  Tack  Co.  vs.  Avers, 
llADick.  56. 

A  parol  contract  for  the  partition  of  lands 
is  not  within  the  prohibition  of  the  statute 
of  frauds  after  execution  by  written  con- 
veyance.—  Bacon  vs.  Fay,  18  Dick.  411. 


Testator  devised  the  residue  of  his  realty 
to  four  devisees,  in  equal  shares,  naming 
three  of  them  us  executors,  and  directing 
them  to  sell  "  all  or  any  part  "  of  such  realty 
and  divide  tin-  proceeds  among  the  devisees. 
No  sale  was  had,  but  a  partition  was  effected 
by  an  exchange  of  conveyances,  the  deed 
to  the  share  of  one  devisee  being  made  by 
the  executors  to  her  husband.  HELD, 
that  the  husband  did  not  take  an  absolute 
title,  on  the  theory  of  equitable  conversion 
and  reduction  of  the  property  to  possession 
as  personalty,  as  the  discretionary  char- 
acter of  the  power  of  sale  given  the  execu- 
toi  precluded  equitable  conversion. — Con- 
dil  vs.  Bigalow,  19  Dick.  504. 

Even  had  there  been  an  equitable  con- 
version, the  partition  amounted  to  a  re- 
conversion.— Ibid. 


The  conveyances  made  by  the  husband 
and  wife,  forming  the  consideration  of  that 
by  the  executors  to  the  husband,  and  abso- 
lute title  in  the  husband  being  inconsistent 
with  the  legal  obligations  of  the  parties,  and 
recitals  in  a  prior  partition  conveyance  and 
in  a  chancery  suit  between  the  parties  de- 
claring that  the  husband  took  in  right  of  his 
wife,  a  trust  in  the  husband  resulted  to  the 
wife  and  her  heirs,  subject  to  his  tenancy 
by  the  curtesy. — Ibid. 


A  purchaser  from  a  husband  of  land  con- 
veyed to  the  husband  by  the  executors  of 
his  father-in-law  in  consideration  of  SI  and 
conveyances  by  the  wife,  the  husband  join- 
ing— the  whole  transaction  constituting  an 
exchange  of  conveyances  to  effect  a  parti- 
tion of  devise  to  the  executors  and  wife  as 
tenants  in  common — is  put  on  inquiry,  by 
the  recited  consideration  and  notice  that 
the  husband's  actual  interest  as  tenant  by 
the  curtesy  was  derived  from  the  father- 
in-law,  as  to  a  trust  resulting  to  the  wife  in 
the  land  conveved  to  him. — Ibid. 


A  partition  of  lands  between  tenants  in 
common  under  a  will  was  effected  by  an 
exchange  of  conveyances,  the  deed  to  one 
tenant's  share  being  made  to  her  husband. 
A  prior  chancer}'  suit  had  been  instituted 
by  the  husband  and  wife  against  the  other 
tenants,  who  were  also  executors,  the  bill 
praying  for  a  recovery  of  the  wife's  interest 
in  the  devise.  A  receiver  was  appointed  to 
lease,  collect  the  rents  and  divide  the  prop- 
erty, and  the  partition  conveyance  to  the 
husband  was  acknowledged  before  the  re- 
ceiver. The  suit  was  still  pending  by  re- 
ceiver in  behalf  of  the  wife's  infant  heirs  at 
the  time  of  a  sale  by  the  husband.  HELD, 
to  be  notice  to  the  purchaser  that  the  hus- 
band's interest  arose  under  the  will;  that 
he  had  received  the  land  in  right  of  his 
wife,  and  that  her  heirs  had  succeeded  to  her 
interest;  and  this  notwithstanding  a  ten 
years'  delay  by  the  husband  in  prosecuting 
"the  suit. — Ibid. 
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VI.  PLEADING  AND  PRACTICE. 

1.  Report  of  Commissioners. 

Objections  by  the  defendant  to  the  re- 
port of  commissioners  in  partition  reviewed 
and  report  sustained,  for  reasons  stated  in 
the  opinion.— McMullin  vs.  Doughty,  17 
Dick.  252.     A.  18  Id.  800. 

2.  Determination  of  Collateral  Issues. 

Where  such  a  bill  also  seeks  discovery  and 
relief  upon  charges  that  a  person  who,  by 
complainant's  construction  of  the  will  in 
question,  was  a  tenant  in  common,  and  who, 
at  her  death,  by  her  will,  had  devised  her 
interest  so  that  complainants  were  entitled 
to  a  share  thereof,  and  upon  further  charges 
that  the  demurring  defendant  had  such  last 
mentioned  will  in  her  possession  or  under 
her  control  and  refused  to  produce  and 
prove  it,  or  to  permit  complainants  to  do  so. 
HELD,  that  upon  a  demurrer  to  the  bill 
in  respect  to  such  relief,  this  court  was 
bound  to  construe  the  will  in  question  and 
determine  whether  complainants  had  a 
right  to  the  discovery  prayed. — Hanneman 
vs.  Richter,  17  Dick.  365.     A.  18  Id.  803. 

In  partition,  claims  of  complainant 
against  defendant  for  rents  of  the  premises 
collected  by  defendant  may  be  adjudicated. 
— Hanneman  vs.  Richter,  18  Dick.  753. 

A  bill  not  only  sought  partition  against 
a  tenant  in  common,  but  sought  to  recover 
of  defendant,  as  executrix  of  a  decedent,  for 
rents  of  the  premises  collected  and  retained 
by  him  after  he  had  ceased  to  be  trustee 
of  the  premises.  An  answer  went  to  the 
merits  of  the  claim  as  to  the  decedent  and 
a  cross-bill  set  up  a  set-off.  HELD,  on  a 
motion  to  strike  out  the  cross-bill  and  a 
part  of  the  answer,  that  the  bill  would  be 
regarded  not  as  filed  in  partition,  but  as 
one  to  recover  the  moneys  owing  complain- 
ants in  different  proportions,  and  proper 
set-offs  would  be  allowed. — Ibid. 

A  tenant  in  common,  who  has  been  in 
exclusive  possession,  may  be  required  to 
discover  and  account  for  rents  and  profits 
in  proceedings  to  partition  the  common 
property. — Cole  vs.  Cole,  3  Rob.  3. 

Land  descended  to  complainant  and  his 
brother  as  heirs  of  their  mother.  The 
brother  conveyed  his  interest  to  one  who 
afterwards  conveyed  to  defendant.  The 
brother  also  acted  as  administrator  of  his 
mother's  estate,  and  never  accounted  for 
her  estate,  or  for  moneys  collected  for  it. 
HELD,  that  complainant  could  not,  in 
partition  proceedings  against  defendant, 
to  which  no  representative  of  complainant's 
mother  or  brother  was  a  party,  obtain  an 
accounting  of  the  estate  of  complainant's 
mother,  or  have  complainant's  distributive 
share  of  that  estate  imposed  as  a  lien  on 
defendant's  interest  in  the  land. — Ibid. 


A  bill  seeking  partition  of  lands  by  the 
complainant  as  an  heir  at  law  of  deceased 
owners  thereof  disclosed  that  the  title  of 
the  deceased  owners  had  been  devested  in 
their  lifetime  by  a  sale  of  the  land  for  taxes, 
which  title  had  been  acquired  by  another 
heir  at  law,  and  sought  relief  against  the  tax 
title  thus  acquired  by  avoiding  it,  or  by  a 
judicial  declaration  that  it  inured  to  the 
benefit  of  complainant  and  all  other  of  the 
heirs  at  law  on  their  contributing  their  just 
proportion  of  the  burden  thereof.  Such  re- 
lief was  sought  on  the  ground  of  fraud. 
On  demurrer  thereto  for  lack  of  equity, 
HELD  — 

(1)  That  the  bill  was  defective  in  not 
stating  any  facts  on  which  the  claim  of 
fraud  could  be  supported,  and 

(2)  That  this  defect  was  fatal  to  the  whole 
bill,  as  complainant's  claim  for  a  partition 
was  dependent  thereon. — Woglom  vs. 
Kant,  3  Rob.  489. 

A  complainant  in  a  bill,  one  object  of 
which  is  the  partition  of  lands,  may  include 
t  herein  a  question  of  title  to  said  lands  when 
that  question  is  one  for  equitable  cognizance, 
and  especially  when  the  complainant's 
claim  in  that  regard  is  essential  to  his  suc- 
cess in  obtaining  relief  by  partition.  Such 
a  bill  is  not  objectionable  on  demurrer  on 
the  ground  of  misjoinder  of  causes. — Ibid. 

3.  On  Striking  Out  Answer. 

A  bill  for  partition  claimed  that  the  de- 
fendant was  a  tenant  in  common  with  com- 
plainant under  a  certain  devise,  and  the 
answer  denied  the  title  of  complainant  on 
the  ground  that  the  question  of  title  was 
res  adjudicata  between  the  parties.  Com- 
plainant moved  to  strike  out  that  part  of 
the  answer  denying  the  title.  HELD,  that 
the  motion  should  be  denied,  such  a  motion 
being,  under  rule  213,  not  a  demurrer,  but 
a  substitute  for  an  exception,  and  the  part 
of  the  answering  question  not  being  imper- 
tinent. — Hanneman  vs.  Richter,  18  Dick 
753. 

In  partition  by  two  complainants,  de- 
fendant set  up  claims  against  one  of  com- 
plainants. Some  of  the  claims  being  due 
defendant  as  executrix  and  some  individu- 
ally and  jointly  with  another.  HELD,  that 
the  claims  could  not  be  considered. — Ibid. 

4.  Res  Adjudicata. 

In  affecting  partition  of  lands  held  in  com- 
mon one  tenant  conveyed  by  warranty 
deed  to  the  husband  of  the  other,  and  after- 
wards purchased  the  interest  of  the  wife's 
heirs.  In  an  action  at  law  by  such  tenant 
against  the  husband's  grantee  estoppel  by 
the  tenant's  warranty  was  pleaded,  and 
decided  adversely  to  defendant,  judgment 
being  given  the  tenant  for  a  one-third  in- 
t  crest,  and  he  being  remitted  to  equity  for 
further  relief.  HELD,  in  the  equitable 
suit  thereupon  instituted,  that  the  judgment 
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was  res  judicata  on  the  issue  of  estoppel. — 
Condit  vs  Bigatow,  19  Dirk.  504. 

5.  Jurisdictional  Allegations  in  Bill. 

A  bill  seeking  partition  of  lands  liy  the 
complainant  as  an  heir  at  law  of  deceased 
owners  thereof  disclosed  that  the  title  of 
the  deceased  owners  had  been  divested  in 
their  lifetime  by  a  sale  of  the  land  for  taxes, 
which  title  had  been  acquired  by  another 
heir  at  law,  and  sought  relief  againsl  the 
tax  title  thus  acquired  by  avoiding  it.  or 
by  a  judicial  declaration  that  it  inured  to 
the  benefit  of  complainant  and  all  other  of 
the  heirs  at  law  on  their  contributing  their 
just  proportion  of  the  burden  thereof.  Such 
relief  was  sought  on  the  ground  of  fraud. 
On  demurrer  thereto  for  lack  of  equity. 
1IELD,- 

(1)  That  the  bill  was  defective  in  not  stat- 
ing any  facts  on  which  the  claim  of  fraud 
could  be  supported,  and 

(2)  That  this  defect  was  fatal  on  the  whole 
bill,  as  complainant's  claim  for  a  partition 
wasdependent  thereon. — Woglom  vs.  Kant, 
3  Rob.  489. 

6.  Costs. 

Where,  in  partition,  defendant  presented 

claims  which  were  over  ruled  anil  rejected, 
such  conduct  on  her  part  causing  substan- 
tially all  the  expenses,  it  was  proper  to 
charge  the  costs  against  her,  instead  of 
charging  the  complainants  with  a  propor- 
nare  of  the  expenses. — McMullin  vs. 
Doughty,  3  Rob.  649. 

7.  Date  of  Decree  After  Death  of 
Complainant. 

Where  one  of  the  complainants  dies  sub- 
sequent to  a  decision  on  a  bill  for  partition. 
ree  should  be  dated  as  of  the  date 

of   the   argument. — Havens   vs.   Sea    Shore 
Land  Co..  12  Dick.  142. 
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I.  CREATION  OF  RELATION. 

The  lease  of  a  hotel  provided  th 
lessee  should  pay  to  the  lessor,  a-  rent  for 
the  demised  premises,  a  designated  propor- 
tion of  the  receipt-  taken  by  the  leasee  at 
the  hotel  during  the  term,  after  paying  cur- 
rent running  expenses  of  the  hotel,  and  al-o 

contained  several  provisions,  the 

object  of  which  was  to  secure  to  the  lessor 
the  rent  contemplated.  HELD,  that  this 
instrument   did   not.   proprio   vigoro,  create 

between    the    |e.-.-or    and    the    h-,-ee    the    rela- 
tion of  partnership  in  the  business  of  the 
hotel,  either  inter  se-e  or  as  to  creditor-  of 
the    business. — Austin.    Nichols    &    I 
Neil,  33  Vr.  462. 

Plaintiff,  a  dealer  in  ice,  ran  two  wagons 

foT  th.  delivery  of  ice  to  his  customers. 
i  im    Bagley  was  'In   driver  of  one  of  these 

wagons;    he   had   a    -hare  in   the  profits   for 
his    services.       HiS    weekly    wages    v 
of  whatever  was  made  after  the  ice  was  paid 
for.  but  he  had  no  control  over  the  business, 

did  not  own  the  team,  and  hi,-  contract  with 
the  plaintiff  related  to  the  one  wagon  that 

he  drove;  he  had  nothing  to  do  with  the 
i  the  profits  realized  from 
1 1.1. 1 1.  that  Bagley  was  not  a  part- 
ner of  the  plaintiff  in  the  business,  and  need 
no1  be  joined  with  him  in  the  prosecution 
of  a  suit  for  the  failure  of  the  defendant  to 
deliver  ice  to  the  plaintiff. — Stone  vs.  Wesl 
Jersey  Ice  Manufacturing  Co.,  :;t;  \'r.  20. 

A  partnership  inter  sese  may  bi 
Lished  by  proof  "f  an  express  contract,  or 
..f  -uch  act.-  aial  representations  of  the  part- 
ners toward-  such  other  regarding  the  sub- 
ject matter  of  the  partnership  a-  necessarily 
lead  to  the  conclusion  that  they  have  entered 
into  that  relation. — Hallenback  vs.  Rogers. 

12  Dak.  199.     .4.  13  Id.  580. 

Where  there  is  no  express  agreement  for 
a  partnership,  no  holding  of  partnership 
property  in  either  title  or  use,  no  division  of 
profits  nor  agreement  therefor,  and  no 
agency  of  the  supposed  partners  for  each 
other."  in  carrying  on  the  supposed  partner- 
ship business,  there  can  be  no  partnership 
inter  sese. — Ibid. 

Where  one  party  holds  title  to  all  the 
property  used  in  the  conduct  of  a  business 
and  has  the  exclusive  possession  and  con- 
trol of  both  the  property  and  the  business, 
but  bv  an  agreement  contracts  to  share 
profits'  with  another,  the  agreement  does 
not,  in  the  absence  of  other  proof  of  an  in- 
tention to  be  partners,  constitute,  inter 
-esc,  a  partnership.  It  is  only  a  contract 
for  sharing  of  profits. — Jernee  vs.  Simonson, 

13  Dick.  282. 

Where  there  was  an  agreement  between 
complainant  and  defendant  whereby  com- 
plainant rendered  services  in  the  business 
of  defendant,  and  received  a  certain  sum 
per  week  as  compensation  and  half  of  the 
profits,  but  there  was  no  understanding  that 
complainant    should    share    in    the    losses, 


PARTNERSHIP,  II,  III,  IV. 


Agreements  Relating  to. — Liability  of  Members  of. — Dissolution  and  Insolvency. 


such  agreement  did  not  constitute  a  part- 
nership.— Cornell  vs.  Redrow,  15  Dick.  251. 

The  complainant  owned  certain  patents 
and  most  of  the  stock  of  a  corporation. 
The  defendant,  having  agreed  to  furnish 
capital  to  enable  the  corporation  to  manu- 
facture  powder,  did  so,  and  took,  in  his 
own  name,  certain  machinery  and  leasehold 
interests  in  the  land.  Later,  the  parties 
severally  transferred  the  patents,  machinery 
and  lands  to  a  new  company.  HELD,  that 
tin'  parties  were  not  partners. — Volney  vs. 
Nixon,  1  Rob.  457.     A.  2  Rob.  605. 


I\. 


II.  AGREEMENTS  RELATING  TO. 

The  terms  of  an  agreement  of  partnership, 
unilateral  in  form,  respecting  the  profits  of 
the  renting  and  sale  of  real  property,  con- 
strued in  the  light  of  the  subsequent  acts 
of  the  parties,  and  a  claim  of  a  right  of  re- 
covery by  one  partner  against  the  other  for 
certain  interest  for  the  use  of  money  in- 
vested in  the  joint  enterprise,  denied. — 
Edmunds  vs.  Miller,  32  Vr.  677. 


III.  LIABILITY  OF    MEMBERS   OF. 

In  an  action  for  goods  sold  to  a  firm  al- 
leged to  be  composed  of  the  three  defend- 
ants, the  issue  tried  was  upon  the  liability 
of  one  of  the  defendants.  The  trial  judge 
confined  the  evidence  to  a  liability  arising 
from  that  defendant  having  held  herself 
out  as  a  partner.     HELD, — 

(1)  That  evidence  that  the  other  defend- 
ants had  asserted  that  she  was  made  a  mem- 
ber of  the  firm  was  incompetent;  and 

(2)  That  the  liability  of  the  defendant 
thus  arising  for  sales  made  to  the  firm  would 
extend  only  to  sales  made  after  her  holding 
herself  out  as  a  partner  came  to  the  knowl- 
edge of  the  plaintiffs. — Carey  vs.  Marshall, 
38  Vr.  236. 

A  mortgage  of  the  separate  property  of 
a  wife  to  a  partnership  consisting  of  her 
husband  and  another,  reciting  that  it  is  to 
secure  Iter  debt  to  the  firm,  and  she  owes 
them  nothing,  but  for  which  her  husband 
is  given  credit  on  the  firm  books,  cannot 
be  enforced  to  collect  his  indebtedness  to 
tin-  orm.— Bliss  vs.  Cronk,  17  Dick.  496. 
.4.  2  Rob.  655. 

Where  it  is  claimed  that  a  mortgage  on 
a  wife's  separate  property,  which  recites 
that  it  is  to  secure  her  debt  to  the  firm  in 
which  her  husband  is  partner,  is  to  secure 
lii-  ih  ht  to  the  linn,  she  may  show  the  agree- 
ment between  her  and  her  husband  that 
it  should  not  be  so  used. — Ibid. 


DISSOLUTION  AND  INSOL= 
VENCY. 


Where  two  parties  contract  for  profit 
sharing  in  a  business  which  is  to  be  carried 
on  by  one  of  them,  and  at  the  time  of  mak- 
ing the  contract  the  property  to  be  used 
in  the  business  is  subject  to  a  prior  chattel 
mortgage  created  by  the  other,  a  foreclos- 
ure under  this  prior  mortgage,  which  divests 
the  property  and  destroys  the  business,  nec- 
essarily ends  all  obligation  under  the  con- 
tract for  profit  sharing. — Jernee  vs.  Simon- 
son,  13  Dick.  282. 

Where  an  insolvent  partner  credited  his 
wif  eon  the  part  nershipbooks  with  an  amount 
she  owed  the  firm  for  provisions  furnished 
for  use  in  her  boarding  house,  she  was  a 
proper  party  defendant  to  a  suit  brought 
by  another  partner  against  her  husband, 
after  dissolution,  to  compel  an  accounting- 
of  the  partnership  business  and  to  cancel 
the  credit  given  her  and  reestablish  her 
indebtedness  to  the  firm,  and  her  joinder 
was  not  subject  to  an  objection  of  multi- 
fariousness.— Schlicher  vs.  Vogel,  14  Dick. 
351. 

Where,  after  the  dissolution  of  a  firm,  an 
account  with  it  is  carried  on  as  a  running 
account  with  the  succeeding  firm,  payments 
made  to  the  succeeding  firm,  unless  appro- 
priated, will  go  to  discharge  the  oldest 
items  of  the  account. — Forst  vs.  Kirkpat- 
rick,  19  Dick.  57S. 

Where  a  member  of  an  insolvent  partner- 
ship conveyed  property  to  his  wife  which 
was  rented  to  the  firm,  and  the  conveyance 
was  in  fraud  of  creditors,  the  wife  was  a 
mere  trustee  in  equity,  the  title,  in  respect 
to  his  creditors,  remaining  in  him,  and  she 
was  not  entitled  to  payment  of  rent  while 
firm  debts  remained  unpaid. — Lawson  vs. 
Dunn,  21  Dick.  90. 

Where  a  creditor  of  a  firm  who  had  ob- 
tained judgment  on  his  claim  obtained  a 
decree  against  the  wife  of  one  of  the  part- 
ners setting  aside  as  fraudulent  a  deed  to 
her  of  her  husband's  property,  under  which 
decree  the  property  was  sold,  but  not  for  a 
sum  sufficient  to  satisfy  the  claim,  on  insol- 
vency of  the  firm  and  distribution  of  its 
assets  in  the  hands  of  a  receiver,  such  cred- 
itor was  entitled  to  share  ratably  on  the 
full  amount  of  his  claim,  without  deducting 
the  amount  of  the  sale,  unless  the  dividends 
would  amount  to  more  than  the  balance  due 
him  after  applying  the  sum  received  from 
the  sale. — Ibid. 

"An  act  for  winding  up  voluntary  asso- 
ciations and  associations  with  partnership 
liabilities"  (Pamph.  L.,  1899,  p.  485)  does 
not  clothe  the  chancellor  with  power  to 
enforce  the  payment  of  debts  contracted  by 
such  associations,  by  an  assessment  against 
the  members  thereof,  in  a  case  whereby  a 
previi  nis  proceeding  in  chancery  the  business 


PARTNERSHIP,  V. 


Accounting. 


in  the  course  of  which  such  debts  were  con- 
tracted had  been  wound  up  and  the  prop- 
erty and  assets  of  such  association  got  in 
and  distributed. — Henry  vs.  Simanioii.  1 
Rob.  606. 


V.  ACCOUNTING. 

A  firm  agreed  to  give  P.,  for  a  valuable 
consideration,  a  fourth  interest  in  the  profits 

which  it  might  make  in  a  certain  cont  nut  for 
work.  R.  to  furnish  necessary  capital  for 
sucli  work  up  to  a  certain  sum.  pro  rata 
with  the  firm.  After  performance  thereof, 
one  of  the  partners,  a  non-resident  died,  and 
thereafter  full  payment  for  the  work  was 
made  to  the  survivors.  HELD,  that  R. 
could  maintain  a  suit  against  the  survivors 
alone,  for  an  account  of  tire  profits,  and  a 
payment  to  him  of  a  fourth  part  thereof,  as 
R.  did  not,  by  his  agreement,  become  a 
member  of  the  firm,  and  the  presence  of 
the  representatives  of  deceased  was  not 
indispensable  to  the  ascertainment  of  the 
merits,  or  to  prevent  injustice  to  them,  no 
representatives  being  appointed  within  the 
state,  and  foreign  representatives  not  being 
subject  to  suit  in  their  representative  capac- 
ity outside  of  the  state  in  which  they  were 
appointed. — Rusling  vs.  Brodhead,  10  Dick. 
200. 

Where  complainant  filed  a  bill  alleging 
that  a  partnership  had  existed  between  him 
and  defendant,  and  prayed  for  an  account- 
ing, a  dissolution  and  the  appointment  of  a 
receiver,  and  it  appeared  that  there  was 
only  an  arrangement  whereby  complainant 
was  employed  by  defendant  at  a  certain 
sum  per  week  and,  in  addition  thereto,  half 
of  the  profits,  complainant  was  entitled  to 
a  decree  for  an  accounting. — Cornell  vs. 
Redrow,  15  Dick.  251. 

Although  complainant  was  entitled  to  an 
accounting,  no  costs  should  be  allowed  him 
if  an  account  ordered  to  be  served  on  him 
by  defendant  should  be  found  to  be  correct, 
since,  having  been  charged  as  a  partner, 
defendant  had  an  excuse  for  not  accounting 
as  an  employer. — Ibid. 

Upon  the  facts  established  in  this  case. 
HELD,  that  the  defendants  Louis  Yogel 
and  Catherine  White,  are  not  liable  to  ac- 
count to  the  complainant  under  their  part- 
nership contract. — Schlicher  vs.  Vogel,  16 
Dick.  15S.     A.  20  Id.  404. 

The  purchase  by  one  partner  of  all  the 
interest  of  another  partner,  in  the  absence 
of  fraud,  must,  of  necessity,  be  an  adjust- 
ment as  between  seller  and  purchaser,  of 
the  accounts  of  the  former  with  the  firm. — 
Ibid. 

A  retired  partner,  suing  to  set  aside  an 
amicable    settlement     of    the     partnership 


affairs  on  the  ground  of  fraud  in  the  contin- 
uing partner  whereby  he  (the  n  tired  part- 
ner) did  not  receive  his  full  share  in  the 
partnership  a  e1  and  for  a  dissolution  and 
accounting,  is  not  required,  as  a  condition 
precedent  to  relief,  to  offer  in  his  bill  to  pay 

back  to  the  cont  inning  partner  the  amount 
which  he  receit  ed  in   the  an 
ment. — Menzenhauer  vs.  Schmidt,  18  Dick. 
463.     A.  20  Id.  402. 


Where,  after  the  formation  of  a  partner- 
ship between  complainant  and  defendant-, 
defendants  ignored  complainant,  disavowed 
the  partnership  relation  and  attempted  to 
exclude  the  complainant  from  the  partner- 
ship business,  complainant  was  entitled  to 
sue  for  an  accounting. — McCabe  vs.  Sinclair. 
21  Dick.  24. 


Complainant  and  two  others  agreed  to 
jointly  undertake  certain  public  a 
tion  work  under  contract  with  the  board  of 
freeholders  of  a  county,  if  they  could  on 
their  bid  secure  the  contract,  it  being  un- 
derstood that  they  were  to  agTee  on  a  bid 
to  be  made  by  one  of  them;  that  they  should 
see  that  the  board  of  freeholders  found  in 
such  one  an  acceptable  bidder,  and  that 
they  should  furnish  a  share  of  the  cash  nec- 
essary to  launch  the  enterprise  and  pro- 
cure a  bond.  HELD,  in  a  suit  by  com- 
plainant against  the  others  for  an  account- 
ing, that  after  the  bid  had  been  accepted 
and  a  bond  furnished  there  was  a  partner- 
ship, though  the  contract  had  never  been 
put  in  writing,  and  though  complainant  had 
not  furnished  his  share  of  the  cash. — Ibid. 


After  the  formation  of  a  partnership  be- 
tween complainant  and  defendants,  de- 
fendants ignored  complainant,  and  disa- 
vowed the  partnership  relation  and  at- 
tempted to  exclude  the  complainant  from 
the  partnership  business;  and  complainant 
sued  for  an  accounting,  and  for  the  appoint- 
ment of  a  manager  to  supervise  the  execu- 
tion of  the  contract.  It  appeared  that  a 
contract  for  the  construction  of  a  certain 
public  work,  which  enterprise  was  the  sub- 
ject of  the  partnership  agreement,  provided 
for  the  retention  of  twenty  per  cent,  of  the 
contract  price  until  the  work  was  completed, 
and  for  the  retention  of  five  per  cent,  of  one- 
fourth  of  the  twenty  per  cent,  for  any  de- 
fects which  might  be  developed  in  the  work, 
and  it  was  substantially  understood  that 
such  five  per  cent,  would  probably  be  ab- 
sorbed for  the  purpose.  HELD,  that  de- 
fendants would  not  be  enjoined  from  re- 
ceiving payments  made  in  the  course  of  the 
execution  of  the  contract,  but  that  they 
would  be  restrained  from  anticipating  or 
assigning  the  final  payment  of  twenty  per 
cent.,  and  would  be  required  to  furnish 
complainant  with  a  list  of  all  payments 
made  by  them,  and  to  give  complainant 
information  as  to  the  details  of  the  business. 
—Ibid. 
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VI.  STATUS  OF  CREDITORS. 

In  the  settlement  of  an  insolvent  part- 
nership, claims  of  individual  partners  can- 
not be  recognized  until  other  claimants  are 
paid  in  full. — Lawson  vs.  Dunn,  21  Dick.  90. 

Where,  in  pursuance  of  its  agreement 
with  a  contractor,  a  brick  company  furnished 
him,  in  his  own  name  and  on  his  own  credit, 
all  the  brick  necessary  for  the  performance 
of  a  street  paving  contract  with  a  city,  the 
fact  that,  after  learning  of  a  partnership 
formed  by  him  subsequent  to  such  agree- 
ment, it  furnished  him,  for  the  fulfillment 
of  the  contract,  with  a  quantity  of  brick 
representing  in  money  the  unpaid  balance 
due  it,  does  not  make  the  moneys  owing 
by  the  city  to  the  contractor  partnership 
assets  as  against  the  brick  company. — Case 
vs.  McGill,  3  Rob.  354. 

The  brick  company,  by  securing  judg- 
ment against  the  contractor  for  the  brick 
furnished,  and  the  execution  being  returned 
unsatisfied,  by  filing  a  bill  setting  forth  such 
facts  and  the  indebtedness  of  the  city  to 
the  contractor,  and  praying  for  discovery 
of  the  amount  due  and  the  application  of 
the  same  to  the  payment  of  its  judgment, 
secured  an  equitable  lien  on  the  moneys 
due  from  the  city  which  is  prior  to  any 
claims  of  members  of  the  partnership  or  of 
the  receiver  of  the  firm  or  its  creditors. — 
Ibid. 


PARTY  WALLS. 

Under  the  constitution  (article  4,  section 
7,  paragraph  4),  "An  act  to  regulate  party 
walls,"  approved  February  22d,  1871  (Gen. 
Stat.,  p.  2443),  is  only  operative  as  to  walls 
within  its  title. — Church  of  Holy  Commun- 
ion vs.  Paterson,  &c,  Railroad  Co.,  34  Vr. 
470.    See  37  Id.  218. 

The  revised  city  charter  of  Camden,  ap- 
proval February  14th,  1871  (section  35). 
prescribing  the  minimum  thickness  of  party 
walls,  gives  the  common  council  no  author 
ity  to  enaet  an  ordinance  permitting  a  lot 
owner  to  build  a  wall  partly  on  the  land 
of  an  adjoining  owner  without  his  consent. 
— Schmidt  vs.  Lewis,  18  Dick.  565. 

Whire  a  revised  charter  omitted  the  pro- 
visions of  the  prior  charter,  which  author- 
ized an  ordinance  to  permit  a  party  wall  to 
be  built  partly  on  the  land  of  an  adjoining 
owner  without  his  consent,  such  an  ordi- 
nance, existing  at  the  time  of  the  revision 
is  annulled  by  the  adoption  of  the  revised 
charter. — Ibid. 

Where  an  ordinance  authorizing  a  party 
wall  to  be  built  partly  on  the  land  of  an 
adjoining  owner  without  his  consent  also 
provides  that  no  person  shall  lay  the  foun- 
dations of  any  party  wall  without  first 
.  applying  to  th    city  surveyor  to  set  out  and 


regulate  the  construction,  such  application 
must  be  made  before  the  wall  can  be  built. 
—Ibid. 

Where  complainant  built  partly  on  de- 
fendant's land,  he  was  not  thereby  estopped 
from  objecting  to  defendant's  extending  the 
wall  the  entire  length  of  the  lot. — Ibid. 


PATENTS. 

Cross  References.  Accounts  and  Ac- 
counting; Injunctions;  Labels  ;Trade= 
marks  and  Trade  Secrets. 

Under  a  contract  for  the  sale  of  letters 
patent  for  a  water  alarm  for  steam  boilers, 
which  contained  a  stipulation  for  the  pay- 
ment of  a  royalty  on  each  of  the  patented 
machines,  and  a  further  agreement  to  pay 
to  the  patentees  a  certain  sum,  which,  if 
paid  within  twelve  months  from  the  date 
of  the  contract,  the  royalties  should  cease 
and  forever  determine,  and  the  amount  of 
royalties  paid  within  the  twelve  months 
should  be  credited  thereon,  and  if  not 
paid  within  the  twelve  months,  the 
royalties  to  continue  and  the  said  sum 
to  be  paid  at  such  time  as  might  be  mutu- 
ally agreed  upon,  no  credit  to  be  given  for 
royalties  paid.  HELD,  a  recovery  may  be 
had  for  such  sum  when  not  paid  within  the 
twelve  months,  and  there  being  evidence 
to  show  a  mutual  agreement  to  extend  the 
time  for  payment,  the  contract  with  respect 
thereto  was  an  absolute  contract  to  pay 
that  sum,  and  not  an  agreement  that  the 
defendant  was  to  have  the  option  of  paying 
that  sum  in  discharge  of  the  payment  of  the 
royalties. — Scheurle  vs.  Husbands,  36  Vr. 
40.     A.  Id.  681. 

A  patentee,  in  granting  a  license  to  use 
the  patented  article,  impliedly  warrants 
that  he  possesses  the  title  to  the  patent 
right,  and  that  the  licensee  will  not  be 
evicted  therefrom ;  but  he  does  not  warrant 
the  validity  of  the  letters  patent. — Macon 
Knitting  Co.  vs.  Leicester  Mills  Co.,  20  Dick. 
138. 

A  decree  against  a  licensee  of  the  patentee 
of  a  machine,  which  determines  that  the 
machine  is  an  infringement  of  anotherpatent, 
in  so  far  as  it  includes  the  generic  novelty 
of  the  latter,  is  an  eviction  of  the  licensee, 
which  will  relieve  him  from  the  payment  of 
royalties. — Ibid. 

Where  a  licensee  of  a  patent  right  re- 
ceives information  that  the  patent  is  an 
infringement  of  the  patent  right  of  a  third 
person,  he  need  not  wait  until  he  is  actually 
evicted,  but  may  abandon  the  license  at 
once,  and  void  the  further  payment  of  roy- 
alties.— Ibid. 

After  a  license  of  a  patentee  had  been 
evicted  by  a  decree  enjoining  the  use  of  the 
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patented  machine  as  an  infringement  of  a 
patent  right  of  a  third  person,  an  agreement 
was  entered  into  between  the  latter  and  the 
licensor,  by  which  the  licensor  was  author- 
ized to  grant  to  his  former  licensee  the  right 
to  make  such  machines,  and  use  them  for 
the  manufacture  of  a  specified  article,  but 
for  no  other  purpose.  HELD,  that  the 
agreement  nullified  the  effect  "f  the  decree. 
—Ibid. 

Where  an  interval  of  time  intervenes  be- 
tween an  eviction  by  such  a  decree  and  the 
execution  of  the  agreement  annulling  such 
an  eviction,  the  court  will  decree  specific 
performance  by  the  licensee,  with  an  allow- 
ance to  him  of  pecuniary  compensation  for 
thi'  less  of  the  use  el'  the  license  during 
the  interval. — Ibid. 


PAWNBROKERS. 

The  plaintiff  in  replevin  for  five  watches 
had  a  salesman  by  the  name  of  Keller  to 
whom  he  intrusted  watches  to  sell  either 
for  cash  or  on  installment.  Keller  pawned 
with  the  defendant,  four  of  these  watches, 
for  three  of  these  he  turned  into  tin'  plain- 
tiff fictitious  contracts  of  sale  and  gave  the 
plaintiff  money  on  account  of  the  fictitious 
contracts,  but  did  not  tell  him  he  pawned 
the  watches.  HELD,  that  it  is  not  estab- 
lished that  the  defendant  is  entitled  to  the 
payment  of  any  money  from  the  plaintiff  as 
a  condition  precedent  to  a  right  return  of 
the  watch.es.  If  an  agent  has  goods  in  his 
possession,  with  a  general  power  of  sale,  and 
a  pawnbroker  in  good  faith  and  without 
knowledge  that  he  was  not  the  true  owner, 
acquires  such  goods,  he  may  retain  them 
until  the  lien  is  paid,  it  is  not  good  law  in 
this  state,  as  a  general  power  to  sell  does 
not  imply  a  power  to  pledge.  When  goods 
are  so  pledged  or  disposed  of,  the  principal 
may  recover  them  back  without  tendering 
to  the  factor  what  may  be  due  him  and 
without  any  tender  to  the  pawnee  of  the 
sum  for  which  the  goods  were  pledged. — 
Towne  vs.  Goldman.  26  N.  J.  L.  J.  47. 


PAYMENTS. 

S.  held  an  assignment  as  collateral  secur- 
ity of  a  mortgage  against  B.  from  K.,  the 
holder  of  it,  who  had  previously  assigned 
it  to  another  by  an  assignment  which  was 
recorded  at  the  time  K.  assigned  it  to  S., 
but  the  mortgage  was  left  in  the  hands  of 
K.  and  by  him  delivered  to  S.  B.,  in  the 
presence  of  K.,  paid  S.  the  sum  due  him 
from  K.,  and  paid  K.  the  balance  due  on 
the  mortgage,  which  was  delivered  up  and 
canceled.  B.,  having  been  compelled  to  pay 
the  mortgage  to  the  first  assignee,  sued  S. 


for  the  money  paid  by  her  to  him.  HELD, 
that  as  the  money  was  paid  by  B.  to  S.  on 
a  mistake  of  fait,  of  which  both  \\i  ; 
ant  and  there  being  no  fraud,  the  money 
could  not  lie  recovered  back  by  B. — Ben- 
ring  vs.  Somerville,  34  \'r.  568. 

Where  the  fact  is  equally  unknown  to 
both  parties  and  where  each  has  equal  means 
of  information,  money  paid  upon  a  mi-lake 
of  fact  cannot,  in  the  absence  of  fraud,  be 
recovered  back,  the  money  being  due  to 
the  payee.   -Ibid. 

That   as  S.   had  surrendered  his  assign- 
ment and  lost' his  legal  hold  upon  the  mort- 
gage, B.  c< iuld  i" 'i  call  upon  him  b ■ 
the  money  paid  to  him  without   restoring 
him  to  his  I"-'  position. — Ibid. 

Money  paid  under  legal  process  in  a  judic- 
ial proceeding,  with  full  knowledge  of  the 
facts,  is.  in  the  absence  of  fraud  or  duress, 
not  recoverable. — Turner  vs.  Barber,  37  Vr. 
496. 

An  owner  of  a  wharf  at  which  a  scow  had 
been  unloaded,  libeled  the  scow  in  admiralty 
for  the  amount  of  the  wharfage.  Theowner 
of  the  scow,  without  contesting  the  claim, 
paid  it  to  the  proctor  of  the  libelant  and 
then  brought  his  action  in  the  state  courts 
and  recovered  it  from  the  libelant.  In  this 
action  it  was  found  that  the  plaintiff  did 
not  owe  the  wharfage,  but  it  was  not  found 
that  the  defendant  had,  as  libelant  been 
guilty  of  fraud  or  extortion  or  that  he  knew 
or  ought  to  have  known  that  the  scow  was 
not  liable.  HELD,  that  the  money  paid 
in  the  admiralty  suit  was  paid  voluntarily, 
and  not  under  duress  of  goods,  and  that 
upon  the  facts  proved  it  could  not  be  recov- 
ered.— Ibid. 

In  the  absence  of  contrary  evidence,  the 
law  presumes  that  payment  for  services 
rendered  by  one  at  another's  request  shall 
be  made  in  money. — Fell  vs.  Fell  Poultry 
Co.,  40  Vr.  429. 

On  an  inquiry  whether  a  debt  recently 
created  by  a  writing  still  outstanding  has 
been  paid,  the  burden  of  proof  rests  upon 
the  debtor. — Fein  vs.  Meier.  42  Vr.  12. 

A  payment  upon  a  book  account  which 
has  never  been  recognized  in  its  entirety, 
without  proof  showing  that  such  payment 
was  made  in  recognition  of  the  whole  claim 
and  as  a  payment  upon  account  thereof, 
will  not  take  the  unpaid  part  of  the  account 
out  of  the  statute  of  limitations. — Rogers 
vs.  Newton.  42  Vr.  469. 


PAYMENT  INTO  COURT. 

See  Pleading  and  Practice. 
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PENALTIES. 

I.  FIXED    BY    ORDINANCE    OR 

STATUTE. 

II.  IN  SUMMARY  PROCEEDINGS. 

III.  PRACTICE  IN  PENAL  ACTIONS. 

IV.  AS    DISTINGUISHED    FROM 
LIQUIDATED  DAMAGES. 


I.  FIXED  BY  ORDINANCE  OR 
STATUTE. 

If  boroughs  possess  the  power  to  license 
"cars,"  the  power  exists  under  the  act  of 
March  2Sth,  1892,  (Gen.  Stat.;  p.  274),  and 
can  be  enforced  only  by  a  precise  pecuniary 
penalty  fixed  by  the  governing  board  of 
the  borough. — Philadelphia,  &c,  Railroad 
Co.,  vs.  Brigantine,  31  Vr.  127. 

Under  a  statute  which  authorizes  the 
governing  bodies  of  municipalities  to  en- 
force their  ordinances  "by  reasonable  pen- 
alties which  may  be  imposed  for  revenue," 
the  governing  body  must  itself  fix  the  pre- 
cise penalty  to  be  imposed,  and  cannot 
leave  it  to  the  discretion  of  the  trial  court. 
— Young  &  McShea  Amusement  Co.  vs. 
Atlantic  City,  31  Vr.  125. 

This  statute  was  intended  to  create  uni- 
formity in  such  ordinances  in  all  the  munici- 
palities of  this  state,  and  by  its  express 
provisions  rendered  all  ordinances  then  in 
existence  regulating  the  use  of  bicycles  and 
tricycles  inconsistent  with  its  provisions  of 
no  force  and  effect  whatever.  It  by  im- 
plication repealed  all  such  ordinances.  This 
act  also,  by  express  enactment,  created  a 
uniform  maximum  penalty  to  be  in '.posed 
for  the  violation  of  such  ordinances  as  were 
adopted  in  accordance  with  its  provisions. 
— Massinger  vs.  Millville,  34  Vr.  123. 

The  exercise  of  the  discretion  to  impose 
a  lesser  penalty  than  that  fixed  as  the  maxi- 
mum was  by  the  statute  entrusted  to  the 
magistrate  before  whom  proceedings  were 
to  be  taken  to  punish  offenders  for  the  vio- 
lation of  ordinances. — Ibid. 

If  a  section  of  an  ordinance  which  pro- 
vides a  penalty  for  the  violation  thereof  is 
invalid,  the  whole  of  the  ordinance  becomes 
nugatory. — Ibid. 

The  charter  of  Camden  authorizes  fines  not 
exceeding  $100  for  violation  of  city  ordi- 
nances, and  on  default  in  payment,  author- 
izes imprisonment  until  fine  and  costs  are 
paid.  The  board  of  excise  commissioners 
of  that  city  is  empowered  by  general  law  to 
pass  ordinances  and  enforce  the  penalties 
thereof  as  other  penalties  are  enforced  and 


collected.  Such  board  passed  an  ordinance 
and  prescribed  as  the  penalty  for  its  viola- 
tion a  fine  of  $50,  with  the  provision  that 
in  default  of  payment  of  the  fine  the  de- 
fender should  be  imprisoned  for  three 
months.  HELD,  that  such  provision  for 
imprisonment  was  separable,  and  that  its 
invalidity  would  not  avoid  the  entire  or- 
dinance. — Doran  vs.  Camden,  35  Vr.  666. 

A  penal  ordinance  will  not  be  held  to 
create  a  liability  where  the  words  are  not 
clear  in  fixing  it. — Board  of  Health  vs. 
Werner,  38  Vr.  103. 


II.  IN  SUMMARY  PROCEEDINGS. 

In  a  summary  proceeding  for  a  penalty 
the  conviction  must  on  its  face  sustain  the 
legal  propriety  of  the  judgment  founded 
upon  it. — Marinelli  vs.  Schneider,  32  Vr. 
177.     See  33  Id.  739. 

Where  a  city  ordinance  provided  that  the 
driver  of  every  omnibus  or  other  public  con- 
veyance "that  may  be  required  to  be 
licensed"  should  wear  in  a  prominent  posi- 
tion on  his  clothing  the  number  correspond- 
ing to  the  number  assigned  to  the  owner 
of  such  conveyance  by  the  officer  granting 
the  license,  it  was  held  on  review  of  a  sum- 
mary proceeding  to  enforce  a  penalty  for 
violation  of  the  provision,  that  the  con- 
viction, among  other  things,  must  show 
proof  that  the  omnibus  in  question  was  one 
of  a  class  "required  to  be  licensed"  under 
the  ordinances  of  the  city. — Atlantic  City  vs. 
Turner,  38  Vr.  520. 

In  summary  proceedings  to  recover  a 
penalty  for  the  violation  of  a  city  ordinance, 
the  conviction  must  show  a  case  clearly 
and  distinctly  within  the  provisions  of  the 
ordinance. — Ibid. 


III.  PRACTICE  IN  PENAL  ACTIONS. 

The  failure  to  endorse  upon  the  process 
in  a  penal  action  the  title  of  the  statute,  as 
required  by  section  254  of  the  Practice  act 
(Gen.  Stat.,  p.  2575),  is  an  irregularity  that 
will,  upon  objection,  defeat  the  process. 
It  is  not  a  jurisdictional  defect. — Haves  vs. 
Storms,  35jVr.  514. 

Where  a  penalty  is  laid  by  a  penal  statute 
or  ordinance  and  there  is  a  proviso  in  the 
section  so  fixing  the  penalty  which  excepts 
out  of  the  section  certain  places,  things  or 
persons,  the  complaint  must  contain  proper 
averments  to  show  that  the  person  sought 
to  be  summarily  punished  was  not  within 
the  exception,  otherwise  a  conviction  upon 
it  cannot  be  sustained. — Crosson  vs.  Ruth- 
erford, 37  Vr.  120. 

Where  the  statute  fixes  the  precise  pen- 
alty and  provides  that  it  shall  be  paid  into 


738 


PENALTIES,  III,  IV.— PERCOLATING  WA'l  ERS. 
PERPETUITIES.— PHARMACY. 


PERJURY. 
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the  treasury  of  the  state,  a  judgment  that 
''the  defendant  lias  violated  the  statute  and 
that  he  pay  the  sum  of  fifty  dollars  to  be 
disposed  of  as  the  law  directs"  is  sufficient. 
— Vandegrift  vs.  Meihle,  37  Vr.  92. 

Where  no  discretion  is  vested  in  the  jus- 
tice, it  is  sufficient  if  the  conviction  provides 
that  the  penalty  is  to  go  as  the  law  directs. 
—Ibid. 

In  a  qui  tam  action  to  recover  from  a  rail- 
road company  a  penalty,  under  section  38 
of  "An  act  respecting  railroads  and  canals" 
(Gen.  Stat.,  p.  2673,  sec.  149),  it  is  necessary 
to  endorse  on  the  process  (Practice  act,  Gen. 
Stat.,  p.  2575,  sec.  254)  not  only  the  title  of 
the  aforesaid  statute,  but  also  the  title  of 
the  act  of  March  11th,  1880  (Gen.  Stat.,  p. 
2701,  sec.  270),  the  alleged  violation  of 
which  is  the  foundation  of  the  action. — 
Hunter  vs.  Erie  Railroad  Co.,  41  Vr.  101. 

"Due  process  of  law,"  with  respect  to  the 
imposition  of  legal  penalties,  requires  that 
the  legislative  body  should  prescribe  the 
amount  of  the  penalty  or  some  definite 
standard  for  fixing  the  amount,  or  else  that 
the  amount  should  be  determined  in  a 
judicial  proceeding  instituted  against  the 
offender. — Cigarmakers'  International  Union 
vs.  Goldberg,  43  Vr.  214. 

In  an  action  brought  in  a  district  court 
to  recover  a  penalty  incurred  for  the  viola- 
tion of  a  statute,  the  state  of  demand  must 
6how  by  explicit  reference  what  statute  has 
been  violated. — Bryant  vs.  Gleason,  43  Vr. 
431. 


IV.  AS  DISTINGUISHED  FROM 
LIQUIDATED  DAMAGES. 

R.  and  L.  entered  into  the  following 
agreement:  "Having  disposed  of  the  Ocean 
City  Sentinel  to  Fenton  &  Robinson,  I 
hereby  agree  not  to  start,  directly  or  indi- 
rectly, or  cause  to  be  started  or  interested 
in  any  manner,  a  newspaper  or  printing 
office  within  Ocean  City  for  the  term  of 
twenty-five  years  (25  years)  under  a  penalty 
of  twelve  hundred  dollars  ($1,200)."  HELD, 
that  the  SI, 200  was  not  a  penalty,  but 
liquidated  damages. — Robinson  vs.  Cente- 
nary Fund,  39  Vr.  723. 

When  the  term  "penalty"  is  used  in  the 
agreement  and  a  single  act  is  forbidden,  if 
upon  breach  it  is  not  possible  to  ascertain 
the  damages,  then  the  sum  named  may  be 
recovered,  if  upon  any  reasonable  view  of 
the  case  the  damages  might  equal  that  sum. 
—Ibid. 


PERCOLATING  WATERS. 

A  verdict  against  an  upper  riparian  pro- 
prietor   for    abstracting    water    from    the 


stream  by  means  of  wells,  rendered  in  an 
action  in  which  defendant  contended  that 
the  bed  of  the  stream  and  the  entire  valley 
were  underlaid  by  a  stratum  of  impervious 
clay,  through  which  his  wells  pierced  to  the 
subterranean  waters,  cannot  be  avoided  in 
a  suit  by  plaintiff  to  enforce  by  injunction 
the  judgment  at  law  by  additional  proof  of 
the  existence  of  the  stratum. — Harper  &c, 
Co.  vs.  Mountain  Water  Co.,  20  Dick.  479. 

A  lower  riparian  proprietor  sued  an  upper 
proprietor  for  abstracting  water  from  the 
springs  feeding  the  stream  by  means  of  its 
water  works  plant,  and,  in  a  second  count, 
for  taking  water  from  the  stream  itself. 
Evidence  was  given  for  plaintiff  to  show  a 
lessening  of  the  flow,  since  defendant's  plant 
was  erected,  above  its  lower  well,  and  of 
the  withdrawing  of  water  within  its  "cone 
of  influence,"  and  that  the  lower  well  was 
located  over  a  particular  spring.  Defend- 
ant's evidence  tended  to  show  that  the 
diminution  in  the  flow  was  due  to  natural 
causes,  and  that  the  entire  valley  above  the 
lower  well,  including  the  stream  bed,  was 
underlaid  with  a  stratum  of  impervious 
clay,  through  which  defendants'  other  wells 
pierced  to  the  subterranean  waters.  De- 
fendant also  contested  the  existence  of  any 
spring  at  the  lower  well.  The  court  in- 
structed on  all  phases  of  the  case,  and  the 
jury  returned  a  general  verdict  for  plaintiff. 
HELD,  that  the  verdict  must  be  taken  to 
have  determined  that  defendant  abstracted 
water  by  its  plant  aside  from  the  operation 
of  the  lower  well,  and  that  the  impervious 
stratum  of  clay  did  not  exist. — Ibid. 


PERJURY. 

See  Criminal  Law  and  Procedure. 


PERPETUITIES. 

See  Devise  and  Legacy;    Trusts 
and  Trustees. 


PHARMACY. 

The  jurisdiction  conferred  upon  a  justice 
of  the  peace  in  suits  for  a  penalty  under  the 
act  entitled  "An  act  to  regulate  the  prac- 
tice of  pharmacy  in  tins  state,"  approved 
March  19th,  1901,  is  to  be  exercised  by  such 
justice  as  a  judge  of  the  court  for  the  trial 
of  small  causes,  and  not  as  a  common  law 
magistrate. — Harman  vs.  State  Board  of 
Pharmacy,  38  Vr.  117. 
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Physicians  and  Surgeons. — Pilots. 


In  such  suits  the  defendant  is  entitled  to 
a  trial  by  jury  and  the  refusal  to  grant  one, 
after  a  timely  demand  therefor,  is  error. — 
Ibid. 

If  the  justice  proceeds  with  the  case  after 
such  demand  and  refusal  he  is  without  jur- 
isdiction, and  his  judgment  will  be  set  aside 
on  certiorari. — Ibid. 


PHOTOGRAPHS. 

See  Evidence. 


PHYSICIANS  AND  SURGEONS. 

Cross  Reference.     Criminal   Law  and 
Procedure. 

In  executing  the  powers  conferred  upon 
the  court  by  the  act  of  May  12th,  1896, 
entitled  "A  supplement  to  an  act  entitled 
'An  act  concerning  evidence,'  "  the  pro- 
ceedings will  be  so  controlled  in  the  desig- 
nation of  physicians  and  surgeons  and  with 
respect  to  the  mode  in  which  the  examina- 
tion shall  be  conducted,  as  to  give  both 
parties  an  equal  opportunity  of  having 
qualified  witnesses  present  at  the  examina- 
tion, and  will  also  require,  as  far  as  prac- 
ticable, the  examination  to  be  conducted 
in  such  a  manner  as  not  to  subject  the 
plaintiff  to  any  unnecessary  annoyance  or 
exposure  of  her  person. — McGovern  vs. 
Hope,  34  Vr.  77. 

An  osteopathic  physician,  whose  treat- 
ment of  his  patient  consists  simply  of  the 
manipulation  of  the  body,  does  not  violate 
that  provision  of  the  act  of  May  22d,  1894 
(Gen.  Stat.,  p.  2084),  which  "forbids  the 
applying  of  "any  drug,  medicine  or  other 
agency  or  application,"  by  an  unlicensed 
person. — State  vs.  Herring,  41  Vr.  34. 


PIGEON  SHOOTING. 

See  Criminal  Law  and  Procedure. 

PILOTS. 

Under  the  act  regulating  pilots,  approved 
April  17th,  1846,  as  amended  by  supple- 
ments approved  May  17th,  1894  (Pamph. 
L.,  p.  432;  Gen.  Stat.,  p.  2471),  and  March 
7th,  1898  (Pamph.  L.,  p.  53),  a  person  who 
has  served  two  years  as  a  deputy  pilot,  and 
who  thereupon  applies  for  license  as  a  full 
branch  pilot,  must  fulfill  two  tests  to  the 


satisfaction  of  the  commissioners  of  pilot- 
age, acting  in  the  exercise  of  their  discretion 
viz.,  (1)  an  educational  test,  especially  as 
to  his  knowledge  of  tides,  soundings,  &c, 
as  prescribed  bv  section  4  of  the  aft  of  1846 
(Gen.  Stat.,  p.  2463),  and  (2)  a  test  respect- 
ing his  mental,  moral  and  ghysical  qualifi- 
cations, to  be  determined  by  the  commis- 
sioners after  making  "such  inquiries  re- 
specting him  and  his  qualifications  as  to 
them  shall  appear  necessary  and  expedient." 
— Dexter  vs.  Commissioners  of  Pilotage  of 
New  Jersey,  41  Vr.  429. 

The  investigation  to  be  made  by  the 
commissioners  of  pilotage  respecting  the 
qualifications  of  an  applicant  for  pilot's 
license  (other  than  the  educational  exam- 
ination) need  not  be  conducted  in  the  pres- 
ence of  the  applicant,  nor  with  the  formality 
required  in  judicial  proceedings. — Ibid. 

If  the  commissioners  have  made  the  "in- 
quiries" indicated  by  the  act,  and  on  the 
strength  of  the  information  thereby  acquired 
have  determined  in  their  discretion  that  the 
applicant  is  not  a  fit  person  to  be  licensed 
as  a  pilot,  he  has  no  right  to  require  them 
to  go  through  the  empty  form  of  an  exam- 
ination concerning  his  technical  knowledge. 
—Ibid. 


PIPE  LINES. 

See  Easements  and  Servitude  ;  Munici= 
pal  Corporations. 


PLEADING  AND  PRACTICE. 

At  Law. 


Note. 
Equity. 
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I.  VENUE. 

1.  In  Transitory  Action. 

2.  When   Defendant    Non=resi= 
dent. 

3.  When  Plaintiff  Non=resident. 

4.  When  Change  Allowed. 

II.  COSTS. 

See  Fees  and  Costs. 

III.  DECLARATION. 

1.  Separate  Count  by  Husband. 

2.  Averment  of  Compliance 
with  Statute  of  Frauds. 

3.  Averment  Against  Sheriff  for 
False  Return. 

4.  General  Averment  of  Duty. 

5.  Necessary  Averments  to  Con= 
stitute  Tort. 
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Pleading  and  Practice,  at  Law. 


6.  Noncompliance  with  Penn= 
sylvania  Statute. 

7.  Failure  To  Allege  Assignment. 

8.'  Allegations  for  Deceit. 

9.  Allegations  for  Enticing  Ser= 
vant. 

10.  On  Obligation  of  Municipal 
Corporation  Issued  by  Special 
Agent. 

1 1 .  Reference  to  Copies  of  Docu= 
ments  Annexed. 

12.  Striking  Out. 

13.  Failure  To  Connect  Plaintiff 
with  Contracts  of  Third  Party. 

14.  Allegation  of  Letters  of  Ad= 
ministration. 

15.  Allegation  of  Presentation 
of  Claim  to  Executor. 

16.  Allegation  for  Breach  of 
Guardian's  Bond. 

17.  Sufficiency  of  Assignment  of 
Breach  of  Covenant. 

18.  When  Performance  Alleged 
Generally. 

19.  Misjoinder  of  Counts  or 
Causes  of  Action. 

20.  Common  Counts  Supporting 
Verdict  for  Damages. 

21.  Allegations  of  Date. 

22.  Redundancy. 

23.  Negativing  Contributory  Neg= 
ligence. 

24.  Failure  To  Connect  Negli= 
gence  with  Plaintiff's  Injuries. 

25.  Inartistically  Drafted. 

26.  Ad  Damnum  Clause. 

27.  Allegation  of  Eviction. 

28.  Failure  To  Allege  Facts  of 
Specific  Contract. 

Averment    of    Bringing    De= 
fendant  Into  Court. 
Averment  for   Loss  of  Ser= 
vices  by  Death. 
Averment  of  Facts,  Not  In= 
ferences. 

Conclusion  of  Declaration  by 
Next  Friend. 

Declara= 


2<>. 
30. 
31. 
32 

33 
34 


Variance   Between 
tion  and  Proof. 

Negativing  Statutory  Excep= 
tions. 


IV.  PLEA. 

1.  That    Plaintiff    Engaged    in 
Illegal  Business. 

2.  In    Avoidance   of    Fact    Not 
Admitted. 

3.  Striking  Out. 

a.  When  RefdbalReviewable. 
Ii.  Grounds  foe. 

4.  Dilatory  Plea. 

a.  Nature  OF  AFFIDAVIT  IN 

Infancy. 

b.  Nature    of    Affidavit    for 

Other  Action  Pending. 

c.  When  Attacking   Jurisdic- 

tion 

5.  Liberum  Tenementum. 

6.  Admissions  by. 

7.  Failure  To  Answer  AH  Alle- 
gations. 

8.  Filing  of. 

9.  Extension  of  Time  for  Pay= 
ment. 

10.  Non=responsibility  of  Surety 
on  Bond. 

11.  Of  Release  and  Accord  and 
Satisfaction. 

12.  Filing  Additional. 

13.  Of  Statute  of  Limitations. 

14.  Specific  Denial  of  Perform= 
ance  of  Conditions. 

1 5.  Traversing  Averment  of  Ded= 
ication. 

16.  Extension  of  Time  To  Plead. 

17.  Of   Jurisdiction   on    Foreign 
Judgment. 

18.  Non  damnificatus,  to  Action 
on  Bond. 

19.  Averments   of   Plea   in   Bar 
Generally. 

20.  Penal  Statutes  as  Plea  in  Bar. 

21.  Negativing  Statute  of  Frauds. 

22.  Specific    Averment    of    Per= 
formance. 

23.  Revocation  of  License. 

24.  Unconstitutionality  of  Statute. 

25.  Averment  of  Dedication. 

26.  Of  Coverture. 

27.  Private  Statutes  or  Charters. 

.  DEMURRER. 

1.  When  General  to  Several 
Counts. 

2.  When  Special  Demurrer  Al= 
lowed. 
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Venue. 


3.  Specification  of  Causes. 

4.  To  What  Addressed. 

5.  Admits  Jurisdiction. 

VI.  REPLICATION. 

1.  Fraud  in  Obtaining  Release. 

2.  Duplicity  in. 

3.  Claim  Excepted  from  Bank= 
ruptcy  Discharge. 

4.  To  Plea  in  Abatement. 
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VII.  REJOINDER. 

1.  Departure. 

VIII.  MISJOINDER  OF  PARTIES. 

1.  Of  Parties  Defendant  in  Ac= 
tions  ex  Delicto. 

2.  Effect  of  Failure  To  Object  to. 

IX.  NONJOINDER. 

1.  In  Action  ex  Contractu. 

2.  Effect  of  Failure  to  Object 
to. 

X.  AMENDMENT. 

1.  Of  Entire  Proceedings. 

2.  Of  Dilatory  Plea. 

3.  For  Nonjoinder. 

4.  Nunc  Pro  Tunc. 

XI.  EVIDENCE. 

1.  Under  Plea  of  Non=perform= 
ance. 

2.  Of  Fraud  on  Instrument  Un= 
der  Seal. 

3.  When  Fraud  Not  Specified  in 
Notice. 

XII.  NON=SUIT. 

1.  Effect  of. 

2.  When  Suit  Brought  by  Fraud 
Doer. 

3.  When  Question  of  Fact  De= 
batable. 

4.  Failure  of   Proof  of   Essen= 
tials. 

5.  For  Nonjoinder  of  Plaintiffs. 

6.  Failure  of  Plaintiff  To  Appear 
on  Return  of  Jury. 

7.  Refusal  as  Ground  of  Error. 

8.  When  Security  for  Costs 
Demanded. 

XIII.aRULE  TO  SHOW  CAUSE. 
1 .  Use  of  ex  Parte  Affidavits. 


2.  Method   of   Review   of    Dis= 
charge. 

XIV.  CERTIFICATION  FROM  CIR= 
CUIT  TO  SUPREME. 

1 .  Questions  Considered. 

2.  Method  of. 

XV.  POWER  OF  JUDGES. 

XVI.  WAIVER  OF  JURY. 

XVII.  BILL  OF  PARTICULARS. 

XVIII.  SPECIFICATION  OF  DE= 
FENCES. 

XIX.  REFEREE. 
1 .  Report  of. 

XX.  INTERROGATORIES    AND 
DEPOSITIONS  BY  COMMISSION. 

XXI.  SERVICE  OF  NOTICES. 

XXII.  WRIT  OF  INQUIRY. 

1.  Execution  Before  Judge. 

XXIII.  CHARGE  TO  THE  JURY. 

XXIV.  SUMMING  UP  TO  JURY. 
XXV.  RETRAXIT. 

XXVI.  REMOVAL  OF  CAUSES. 

Note.  —  Pleadino     and     Practice     in 
Equity.     See  P.  757. 


I.  VENUE. 

1.  In  Transitory  Action. 

The  defendant  in  a  transitory  action  has 
the  right  to  have  his  case  tried  in  the  county 
where  the  cause  of  action  arose,  that  being 
also  the  county  in  which  the  plaintiff  and 
defendant  lived.  The  laying  of  the  venue 
in  a  county  where  the  summons  is  served 
on  the  defendant  is  in  disregard  of  this  right. 
—Kelly  vs.  Haugh,  31  Vr.  124. 

Section  230  of  the  act  regulating  practice 
of  courts  of  law  (Gen.  Stat.,  p.  2571)  estab- 
lishes the  practice  as  to  venue  and  place  of 
trial  in  all  actions  merely  transitory,  and  it 
must  be  followed,  and  the  court  will  not 
interfere  with  its  directions  unless  upon 
proof  of  special  circumstances  moving  the 
court  to  exercise  its  discretion  otherwise. — 
Schmenl  vs.  South  Jersey  Land  Co.,  :!l  Vr. 
141. 
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2.  When  Defendant  Non=resident. 

Where  there  arc  several  defendants,  all  of 
whom  except  one  reside  in  this  slate,  a  ser- 
vice of  process  upon  such  non-resident,  who 
is  temporarily  in  this  state,  will  not  entitle 
the  plaintiff,  under  section  230  of  our  Prac- 
tice act,  to  lay  the  venue  in  the  county 
where  the  non-resident  is  served  with  .sum- 
mons.— Fort  Orange  Paper  Co.  vs.  Risdon, 
33  Vr.  579. 


3.  When  Plaintiff  Non=resident. 

When  the  plaintiff  in  an  action  merely 
transitory  was  not  a  resident  of  this  state 
and  the  defendant  was  a  domestic  corpora- 
tion, and  service  of  the  summons  was  made 
upon  it  in  the  county  where  its  principal 
office  was  located,  the  venue  should  be  laid  I 
in  that  county  and  not  in  some  other  county, 
and  if  laid  in  some  other  county,  the  court 
will  change  the  venue  to  the  county  in  which 
service  of  process  was  made  unless  other- 
wise controlled  by  some  special  circum- 
stances moving  its  discretion  to  direct  a 
change  of  venue  and  trial  to  another  county. 
— Schmenl  vs.  South  Jersey  Land  Co.,  34  Vr. 
141. 

The  cause  of  action  in  this  case  arose  in 
New  York.  The  plaintiff  is  a  non-resident 
corporation.  The  defendant  is  a  domestic 
corporation  with  its  principal  office  and 
agent  to  receive  service  of  process  in  Morris 
county,  where  the  process  was  served. 
HELD,  that  the  venue  should  have  been  | 
laid  in  Morris  county  and  not  in  Hudson 
county. — Delaware,  Lackawanna  &  Western 
Railway  Co.  vs.  New  Jersey  Ice  Co.,  36  Vr. 
524. 

4.  When  Change  Allowed. 

The  court  will  not  change  the  venue  on 
the  ground  of  inconvenience,  upon  any  nice 
balancing  of  circumstances  of  mere  accom- 
modation to  the  parties;  over  these,  the 
legal  right  of  the  plaintiff  must  prevail. — 
Simanton  vs.  Moore,  36  Vr.  530. 

A  venue  will  be  changed  to  the  county  in 
which  the  cause  of  action  arose,  where  it 
appears  that  the  witnesses  on  both  sides 
and  the  defendants  all  reside  in  that  county, 
and  that  the  plaintiff  also  resided  there  up  to 
within  a  few  days  of  the  time  he  instituted 
his  suit,  and  where  it  further  appears  that 
Mere  is  reasonable  ground  to  believe  that 
■'he  plaintiff  went  to  the  county  of  the  venue 
for  the  sole  purpose  of  laying  it  there. — 
Herbert  vs.  Terhune,  39  Vr.  112. 


II.  COSTS. 
See  Fees  and  Costs. 


III.  DECLARATION. 
1.  Separate  Count  by  Husband. 

In  actions  brought  by  husband  and  wife 
for  injury  done  to  the  wife,  if  the  husband 
desires  to  add  thereto  claims  in  his  own  right 
arising  ex  delicto  under  section  22  of  the 
Practice  act,  the  better  practice  is  to  pre- 
sent his  claim  by  a  separate  count,  designat- 
ing the  damages  sought  by  him.  The 
verdict  should  assess  the  damages  on  each 
claim  and  the  judgment  should  distinguish 
them  accordingly. — Consolidated  Traction 
Co.  vs.  Whelan,  31  Vr.  154. 

When  a  declaration  in  an  action  by  hus- 
band and  wife  contains  only  a  single  count, 
which,  after  averring  an  injury  to  the  wife 
and  also  that  the  husband  has  expended 
money  and  lost  her  services  by  reason  of 
such  injury,  concludes  to  the  damage  of 
both  plaintiffs  in  a  single  sum,  a  verdict 
awarding  damages  to  both  plaintiffs  and  a 
judgment  accordingly  are  not  erroneous. 
Such  a  declaration  does  not  present  the 
husband's  claim  as  added  to  the  action. — 
Ibid. 

Under  section  22  of  the  Practice  act  (Gen. 
Stat.,  p.  2536),  a  count  for  personal  injuries 
to  the  husband  and  his  property  may  be 
joined  with  the  counts  for  personal  injuries 
to  the  wife  and  for  consequential  damages 
to  the  husband  therefrom. — Ackerman  vs. 
North  Jersey  Street  Railway  Co.,  36  Vr.  369. 

Quaere.  Whether  claims  for  injuries  aris- 
ing ex  delicto  wholly  disconnected  from 
injuries  to  the  wife  may  be  joined  in  such  a 
suit  as  the  present  one? — Ibid. 

2.  Averment  of  Compliance  with  Stat- 

ute of  Frauds. 

Where  an  action  is  founded  upon  a  con- 
tract which  at  common  law  is  valid  without 
writing,  but  which  the  statutes  of  frauds 
requires  to  be  in  writing,  the  declaration 
need  not  count  upon  or  take  notice  of  the 
writing. — Whitehead  vs.  Burgess,  32  Vr.  75. 

When,  by  the  statute  of  frauds,  a  contract 
or  promise,  valid  at  common  law,  is  rendered 
ineffectual  to  sustain  a  recovery  thereon, 
unless  there  be  a  writing,  it  is  not  necessary 
in  a  declaration  upon  such  contract  or 
promise  to  aver  that  the  requisition  of  the 
statute  that  it  should  be  in  writing  has  been 
complied  with.  In  a  declaration  against 
a  surety  or  guarantor  it  is  not  necessary  to 
state  that  the  promise  was  in  writing;  the 
law  presumes  the  fact  that  the  promise  was 
in  writing,  and  what  the  law  intends  may 
be  omitted  in  the  averments  of  pleading. — ■ 
Wilkinson-Gaddis  Co.  vs.  Van  Riper,  34  Vr. 
394. 

3.  Averment  Against  Sheriff  for  False 

Return. 

The  sheriff  returned  a  summons  duly 
served  personally  on  the  defendant.     The 
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1  )eolaration. 


declaration  in  the  first  count  alleges  such 
return,  that  thereupon  the  plaintiff  entered 
judgment  in  the  suit,  and  that  the  return  of 
the  sheriff  was  a  false  return. — Astor  vs. 
Heller,  32  Vr.  78. 

The  allegation  in  the  second  count,  that 
no  service  was  made,  shows  a  legal  cause  of 
action. — Ibid. 

The  first  count  is  faulty;  the  service  may 
have  been  false  in  the  respect  that  it  was 
not  a  personal  service,  yet  a  legal  service 
which  would  support  the  judgment,  so  that 
no  damages  resulted. — Ibid. 

The  second  count  is  like  the  first,  except 
that  it  is  alleged  that  the  sheriff,  although 
he  returned  the  summons  served,  failed  and 
neglected  to  make  any  service  thereof  upon 
the  defendant,  and  that  defendant  did  not 
appear  to  the  suit. — Ibid. 

4.  General  Averment  of  Duty. 

In  an  action  of  tort  to  recover  damages 
for  personal  injuries,  an  allegation  of  duty 
is  insufficient.  The  facts  and  circumstances 
from  which  the  duty  arises  must  be  set  out 
in  the  declaration,  and  the  sufficiency  of  the 
pleading  must  be  determined  from  the  facts 
from  which  the  duty  is  deduced. — Clyne  vs. 
Helmes,  32  Vr.  358. 

A  declaration  simply  averring,  in  effect, 
that  by  reason  of  the  negligence  and  impro- 
per running  of  defendant's  railroad  train 
and  blowing  of  the  whistle  of  its  locomotive, 
a  horse  being  driven  on  the  highway  was 
frightened;  that  the  horse  overturned  the 
wagon,  and  that  plaintiff  was  thereby  thrown 
out  and  injured,  is  not  specific  enough  for 
good  pleading,  but  may  stand  as  against 
a  general  demurrer. — Race  vs.  Easton  and 
Amboy  Railroad  Co.,  33  Vr.  536. 

In  actions  for  negligence,  facts  showing 
duty  and  breach  must  be  pleaded,  and  where 
the  injury  complained  of  is  indirect,  the 
facts  constituting  negligence  should  be 
averred. — Ibid. 

An  allegation  in  a  declaration  that  a  duty 
rests  upon  a  defendant  to  do  a  specified 
thing,  without  setting  forth  such  facts  as 
show  the  existence  of  a  duty,  is  nugatory. — 
Lyon  vs.  Buerman,  41  Vr.  620. 

A  declaration  in  an  action  to  recover  for 
damages  to  the  property  of  the  plaintiff 
by  surface  water  escaping  from  a  broken 
sewer,  which  charges  that  defendant  failed 
to  keep  in  repair  a  wall  along  the  turnpike 
so  as  to  prevent  the  escaping  water  from 
flooding  plaintiff's  premises,  will  not  be  sus- 
tained on  demurrer,  it  failing  to  show  that 
the  turnpike  company  was  under  any  obliga- 
tion to  the  plaintiff  to  keep  the  wall  in  re- 
pair. The  mere  allegation  that  such  a  duty 
existed,  without  setting  forth  such  facts  as 
show  the  existence  of  the  duty,  is  not  suf- 
ficient.— Neinaber  vs.  Bergen  Turnpike  Co., 
-1  Vr.  630. 


A  declaration  which  counts  upon  the 
breach  of  an  alleged  duty  owing  by  the  de- 
fendant to  the  plaintiff,  must  set  forth  the 
facts  out  of  which  the  duty  arises.  The 
mere  allegation  that  such  duty  exists  is  not 
enough.  Such  an  allegation  is  not  the  state- 
ment of  a  fact,  but  of  a  conclusion  of  law; 
and,  in  considering  the  sufficiency  of  a  de- 
claration, the  court  does  not  accept  the  con- 
clusion of  the  pleader,  but  determines  for 
itself  the  legal  force  of  the  facts  which  the 
pleading  contains. — Marples  vs.  Standard 
Oil  Co.,  42  Vr.  352. 

5.  Necessary  Averments  To  Constitute 

Tort. 

A  declaration  which  alleges  that  the  de- 
fendant represented  himself  to  the  plaintiff's 
debtors  to  be  authorized  by  the  plaintiff  to 
collect  the  debts  and  thereby  received  from 
the  debtors  divers  sums  of  money  and  after- 
wards, on  request  of  the  plaintiff,  failed  to 
pay  to  the  plaintiff  the  amount  of  those 
sums,  does  not  set  forth  facts  sufficient,  to 
maintain  an  action  in  tort. — Mercantile 
Bank  vs.  Frost,  33  Vr.  476. 

If,  in  an  action  in  tort,  the  declaration 
states  only  such  facts  as  amount  to  a  breach 
of  contract,  express  or  implied,  the  declara- 
tion is  demurrable. — Ibid. 

An  averment  in  a  declaration  that  a  tele- 
graph wire  broke  and  gave  way  at  the  point 
where  it  had  been  fastened  to  the  pole,  with 
such  force  that  the  plaintiff  was  by  reason 
thereof  thrown  from  the  top  of  the  pole  to 
the  ground,  is  not  specific  enough  for  good 
pleading. — Ferguson  vs.  Western  Union 
Telegraph  Co.,  35  Vr.  222. 

An  averment  in  a  declaration  that  a  per- 
son who  committed  an  assult  on  the  plaintiff 
was  the  servant  of  a  third  person,  and  was 
acting  within  the  scope  of  his  employment 
as  such  servant  in  making  the  assault  is  in- 
sufficient to  disclose  a  liability  on  the  part 
of  the  master  for  the  wrongful  act.  Whether 
the  act  done  was  within  the  scope  of  the 
employment  is  a  conclusion  to  be  drawn 
from  the  facts;  and  the  facts  upon  which 
the  pleader  rests  this  conclusion  must  be 
set  out  in  the  pleading  so  that  the  court  may 
see  if  it  be  warranted. — Letts  vs.  Hoboken 
Railroad,  &c,  Co.,  41  Vr.  358. 

6.  Noncompliance  with  Pennsylvania 

Statute. 

The  declaration  was  based  upon  a  statute 
of  Pennsylvania,  and  sought  to  recover 
damages  for  the  death  of  plaintiff's  intestate 
in  that  state,  occasioned  by  defendant's 
negligence.  Upon  demurrer  it  was  held 
bad  because  it  disclosed  that  plaintiff  was 
the  widow  of  deceased,  and  that  by  the  law 
of  Pennsylvania  the  action  could  not  be 
maintained  by  a  personal  representative 
under  such  circumstances. — Lower  vs.  Segal, 
31  Vr.  99. 
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7.  Failure  To  Allege  Assignment. 

A  declaration  upon  a  bond,  in  a  suit 
brought  in  the  name,  of  some  one  other  than 
the  obligee,  which  does  not  aver  a  legal  as- 
signment of  the  bond  to  the  plaintiff,  is  de- 
murrable, although  it  is  therein  recited  that 
the  plaintiff  is  an  assignee. — Lindsay  vs. 
Mclnerney,  33  Vr.  524. 

8.  Allegations  for  Deceit. 

A  count  in  a  declaration  charging  that 
plaintiffs,  at  the  request  of  defi  ndants,  liar- 
gained  for  the  purchase  from  defendants 

of  a  lot  of  land  with  a  house  upon  it  for  a 
certain  price,  and  that  defendants,  by  falsely 
and  fraudulently  representing  that  the  house 
was  new,  sold  the  premises  to  plaintiffs  at 
the  proposed  price,  coupled  with  allegations 
that  the  house  was  in  fact  old  audits  timbers 
rotten,  whereby  the  plaintiffs  were  injured, 
exhibits  a  good  cause  of  action  for  deceit. — 
Eibel  vs.  Von  Fell,  34  Vr.  3.     A.  35  Id.  36 1 

The  declaration  averred  that  the  plaintiffs 
purchased  of  the  defendants  certain  lands 
for  the  price  and  sum  of  $5,000,  to  be  paid 
by  the  plaintiffs  by  the  assumption  by  them 
of  the  amount  due  on  a  certain  mortgage 
for  $4,000  on  the  premises  conveyed,  to- 
gether with  the  interest  to  accrue  from  and 
after  January  20th,  1898.  The  declaration 
charged  that  the  defendants  produced  a 
receipt  in  writing,  made  by  the  mortgagees, 
acknowledging  the  receipt  of  interest  to  and 
until  the  20th  day  of  January,  1898.  The 
declaration  then  averred  that  the  defendants 
wrongfully  and  injuriously  contriving  and 
intending  to  deceive,  defraud  and  injure 
the  plaintiffs,  &c,  falsely,  fraudulently,  and 
deceitfully  represented  that  there  was  then 
due  and  owing  upon  said  mortgage  the  sum 
of  $4,000,  together  with  interest  from 
January  20th,  1898.  Then  followed  an 
averment  that  in  fact  the  interest  on  the 
said  mortgage  of  $4,000  had  not  been  paid 
to  and  until  the  20th  day  of  January,  1898, 
but  was  then  and  there  in  arrears  from  the 
20th  day  of  June,  1897,  and  that  the  receipt 
of  the  mortgagees,  so  shown  by  the  de- 
fendants to  the  plaintiffs,  was  a  false  and 
fraudulent  receipt,  by  means  whereof,  &c, 
the  plaintiffs  were  compelled  to  expend  and 
lay  out  a  large  sum  of  money  in  payment  and 
discharge  of  said  arrears  of  interest,  &c, 
and  certain  costs  and  expenses  arising  in 
and  about  the  proceedings  had  in  the  fore- 
closure of  the  said  mortgage.  HELD,  that 
the  declaration  disclosed  a  good  cause  of 
action. — Steip  vs.  Seguine,  37  Vr.  370. 

As  a  matter  of  pleading,  fraudulenter 
without  sciens,  or  sciens  without  fraudu- 
lenter, is  sufficient. — Ibid. 

One  cause  of  demurrer  assigned  was  that 
the  declaration  avers  that  the  defendant's 
wife  had  only  a  dower  right  in  the  premises. 
The  declaration  charges  that  she,  as  one  of 
the  defendants,  made  these  representations, 


and  that  they  were  made  falsely  and  fraudu- 
lently. As  a  matter  .if  pleading,  we  think 
thai  is  sufficient. — Ibid. 


In  an  action  for  deceit,  it  is  proper  to 
aver  in  the  declaration  the  circumstances 
mi'li  i  which  the  fraudulent  representations 
were  made,  and  the  manner  in  which  the 
plaintiff  was  prejudiced  by  relying  I 
>o  that  it  may  appear  judicially  to  the  court 
that  the  fraud  and  the  damages  sustained  to 
each  other  the  relation  of  cause  and  effect. — 
Northwestern  Life  Insurance  Co.  vs.  Breau- 
tigatn,  40  Vr.  89. 

A  declaration  on  contracl  set  forth  a 
breach  of  warranty  in  the  sale  of  certain 
shares  of  oil  stock,  consisting  of  false  repre- 
sentations  as  to  the  lands  of  the  company, 
number  of  oil  wells  in  active  operation,  pro- 
ducing capacity  and  the  dividends  that  were 
being  paid  and  as  to  the  value  of  the  stock. 
It  further  averred  that  defendant  repre- 
sented himself  to  be  a  director  and  familiar 
with  the  affairs  of  the  company  and  that 
relying  upon  the  representations  thus  made, 
which  were  wholly  untrue,  and  that  the 
stock  was  wholly  without  value  and  the 
consideration  money  was  wholly  lost  to  the 
plaintiff.  HELD,  that  while  the  declara- 
tion did  not  disclose  the  facts  necessary  to 
sustain  an  action  for  deceit  or  for  the  re- 
covery of  money  had  and  received,  it  was 
sufficient  to  sustain  an  action  upon  contract 
for  breach  of  warranty. — Phillips  vs.  Crosby, 
40  Vr.  612. 

A  count  in  tort  which  avers  that  defend- 
ant sold  petroleum  upon  a  representation 
that  it  was  pure  and  unadulterated,  and 
would  not  generate  inflammable  or  explo- 
sive gas,  and  avers  that  it  was  impure  and 
adulterated,  and  generated  gas  which  ex 
ploded,  but  fails  to  charge  fraud  or  know- 
ledge on  the  part  of  the  defendant,  does  not 
show  a  cause  of  action. — Wilkins  et  al.  vs. 
Standard  Oil  Co.,  41  Vr.  449. 

A  count  in  tort  with  the  like  averments, 
and  an  additional  averment  that  the  de- 
fendant "knew,  or  by  the  exercise  of 
reasonable  care  might  have  known,"  the 
defective  quality  of  the  oil,  also  fails  to  show 
a  cause  of  action. — Ibid. 


A  declaration  for  deceit  in  the  under- 
letting of  leased  premises  and  in  the  sale  of 
an  unexpired  term,  held  to  be  bad  upon 
demurrer. — Mauger  vs.  Shedaker,  42  Vr. 
366. 

9.  Allegations  for  Enticing  Servant. 

A  count  for  enticing  away  a  servant  from 
the  master's  service  will  not  disclose  a  good 
cause  of  action  unless  it  shows  that  the 
defendant  had  knowledge  that  the  relation 
of  master  and  servant  existed. — Clark  vs. 
Clark.  34  Vr.  1. 
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10.  On  Obligation  of  Municipal  Cor= 
poration  Issued  by  Special  Agent. 

In  an  action  upon  an  obligation  of  a  munici- 
pal corporation  issued  by  special  agents, 
facts  must  be  averred  which  show  the 
authority  of  such  agents;  but  when  the 
obligation  is  issued  by  the  corporation  or 
its  general  agents,  no  such  averments  are 
essential. — Ridgefield  vs.  Cliffside  Park,  34 
Vr.  371.     See  39  Id.  415. 

1 1 .  Reference  to  Copies  of  Documents 

Annexed. 

In  an  action,  in  which  the  declaration 
refers  to  an  ordinance,  as  annexed  thereto, 
the  ordinance  becomes  a  part  of  the  declara- 
tion as  fully  as  if  it  was  accurately  stated 
therein. — Cape  May  vs.  Cape  May  Trans- 
portation Co.,  35  Vr.  SO. 

Under  section  123  of  the  Practice  act 
(Gen.  Stat.,  p.  2554),  a  writing  annexed  to 
a  pleading,  without  being  referred  to,  in 
the  body  of  the  pleading  as  so  annexed, 
cannot  be  resorted  to  for  the  purpose  either 
of  enlarging  or  limiting  the  averments  of  the 
pleading. — Shelmerdine  vs.  Lippincott,  40 
Vr.  82. 

12.  Striking  Out. 

Proper  practice  requires  that  such  de- 
ficient pleading  be  stricken  out  on  motion 
only. — Ferguson  vs.  Western  Union  Tele- 
graph Co.,  35  Vr.  222. 

The  question  being  whether  certain  con- 
duct of  the  defendant,  assigned  as  a  breach 
of  its  contract,  was  really  a  breach,  or  was 
merely  a  tort,  and  that  question  being  a 
debatable  one  which  could  be  raised  by 
demurrer.  HELD,  that  a  motion  to  strike 
out  the  assignment  should  be  denied. — 
Bloomfield  vs.  New  York  and  New  Jersey 
Telephone  Co.,  39  Vr.  207. 

An  averment  in  a  declaration,  in  such  an 
action,  that  the  plaintiff's  injuries  were 
caused  solely  by  the  negligence  of  the  de- 
fendant, without  more,  does  not  fulfill  the 
requirement  of  the  rule  of  pleading  that  the 
certainty  of  statement  of  the  plaintiff's 
case  must  be  such  that  in  a  reasonable 
measure  it  apprises  the  defendant  of  the 
case  to  be  made  against  him.  Such  lack  of 
certainty,  however,  although  affording  suf- 
ficient ground  for  striking  out  the  declara- 
tion, on  motion,  cannot  be  taken  advantage 
of  on  general  demurrer. — Mennuci  vs.  Phila- 
delphia and  Reading  Railroad  Co.,  39  Vr. 
432. 

Duplicity  in  a  pleading  must,  at  common 
law,  be  taken  advantage  of  by  special  de- 
murrer; under  our  statutory  practice  by  a 
motion  to  strike  out. — Karnuff  vs.  Kelch, 
40  Vr.  499. 


13.  Failure  To  Connect  Plaintiff  with 

Contracts  of  Third  Party. 

A  declaration  in  an  action  on  a  guaranty, 
which  alleges  a  promise  made  to  a  third 
party  with  the  description  that  he  was  the 
agent  of  the  plaintiff,  but  fails  to  aver  that 
such  contract  became  in  law  a  contract  with 
the  plaintiff,  is  insufficient  on  demurrer. — ■ 
Bloomington  Mining  Co.  vs.  Searles,  35  Vr. 
525. 

In  an  action  on  contract  the  declaration 
set  out  a  promise  to  John  W.  Peale,  "who  was 
the  agent  of  the  said  plaintiff,"  with  an 
averment  "that  the  said  contract  then  and 
there  became  in  law  a  contract  of  the  said 
defendants  with  the  said  plaintiff."  HELD, 
that  this  averment  is  an  averment  of  a 
matter  of  law,  and  is  not  supported  by  facts 
from  which  that  legal  result  could  be  de- 
duced.— Bloomington  Mining  Co.  vs.  Searles, 
37  Vr.  373. 

14.  Allegation  of  Letters  of  Adminis- 

tration. 

In  an  action  against  an  executor  the  de- 
claration need  not  contain  the  allegation 
that  letters  of  administration  were  issued 
under  the  will  of  the  deceased. — Durbrow 
vs.  Eppens,  36  Vr.  10. 

15.  Allegation  of  Presentation  of  Claim 

to  Executor. 

An  averment  in  the  declaration  that  the 
plaintiffs  had  presented  their  claim  to  the 
executor  in  compliance  with  the  statute  is 
unnecessary.  If  a  rule  to  limit  creditors 
were  obtained,  the  failure  of  a  creditor  to 
present  his  claim  accordingly  is  a  matter  of 
defence. — Durbrow  vs.  Eppens,  36  Vr.  10. 

It  is  no  cause  for  demurrer  to  a  declara- 
tion against  an  executor,  that  the  said  de- 
claration does  not  contain  an  averment  that 
proof  of  the  claim  has  been  filed  with  the 
executor  before  the  commencement  of  the 
suit. — Ordinary  vs.  Wolfson,  36  Vr.  418. 

16.  Allegation  for  Breach  of  Guardian's 

Bond. 

A  declaration  which  sets  out  a  bond  to 
the  ordinary  by  a  guardian  with  a  condition 
for  the  "faithful  discharge  of  her  trust  as 
such  guardian  in  respect  to  money  so  paid 
to  her,  and  that  if  she  should  duly  account 
according  to  law  for  the  same,  then  the  said 
obligation  to  be  void  or  else  to  be  and  re- 
main in  full  force  and  effect,"  and  which 
alleges  a  breach  of  such  condition  in  that 
the  said  guardian  "did  not  duly  account 
according  to  law  for  said  money  so  paid  to 
her  as  such  guardian,  but  did  wholly  neglect 
and  refuse  and  still  does  neglect  and  refuse 
so  to  do"  and  which  concludes  with  the 
statement  that  "neither  the  said  guardian 
nor  the  obligors  <>r  either  of  them,  though 
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often  requested  so  to  do,  have  paid  said 
money  or  any  part  thereof  to  the  plaintiff 
or  otherwise,  but  have  wholly  neglected 
and  refused  so  to  do"  is  good. — Ordinary  vs. 
Wolfson,  36  Vr.  418. 

17.  Sufficiency  of  Assignment  of 
Breach  of  Covenant. 

A  declaration  is  sufficient  on  demurrer, 
if  it  set  forth  facts  which,  being  proved  and 
not  avoided,  would  entitle  the  plaintiff  to 
judgment. — Jurnick  vs.  Manhattan  Optical 
Co.,  37  Vr.  380. 

If  in  a  count  setting  forth  several  coven- 
ants of  tin-  defendant,  the  breach  of  one 
covenant  be  properly  assigned,  that  is  suf- 
ficient to  support  the  count. — Ibid. 

In  declaring  on  a  bond,  with  condition, 
it  is  not  permissible  to  include  in  one  assign- 
ment several  distinct  breaches  of  such  con- 
dition. The  remedy  against  such  a  defeel 
is  not  by  general  demurrer,  but  by  motion 
to  strike  out  the  assignment.— Ordinary  vs. 
Barnes,  38  Vr.  80. 

18.  When  Performance  Alleged  Qen= 

erally. 

Under  section  126  of  the  Practice  act 
(Gen.  Stat.,  p.  2554),  which  provides,  "that 
the  plaintiff  or  defendant  in  any  action  may 
aver  performance  of  conditions  precedenl 
generally,  and  the  opposite  party  shall  not 
deny  such  averment  generally,  but  shall 
specify  in  his  pleading  the  condition  pre- 
cedent, the  performance  of  which  he  in- 
tends to  contest,"  where  a  pleader  con- 
fines himself  to  a  general  averment  of  the 
performance  of  conditions  precedent,  he  is 
not  required  to  particularly  recite  the  con- 
ditions themselves.  The  section  has  the 
effect  of  imposing  upon  the  opposite  party, 
if  he  intends  to  contest  the  performance  of 
a  condition  precedent,  the  duty  of  setting 
forth  the  condition  as  well  as  the  duty  of 
denying  its  performance. — Vail  vs.  Penn- 
sylvania Fire  Insurance  Co.,  38  Vr.  422. 

When  the  facts  essential  to  the  plaintiff's 
right  of  action  are  averred  in  the  declara- 
tion in  general  terms,  the  lack  of  circum- 
stantial details  will  not  afford  ground  for 
demurrer. — Taylor  vs.  New  Jersey  Title,  &c, 
Co.,  41  Vr.  24. 

19.  Misjoinder  of  Counts  or  Causes  of 

Action. 

In  an  action  against  two  or  more  defend- 
ants, if  there  be  a  count  showing  a  cause  of 
action  against  all,  it  is  improper  to  join  a 
count  showing  a  cause  of  action  against 
some  or  one  only. — Dunn  vs.  Pennsylvania 
Railroad  Co.,  38  Vr.  377. 

Such  a  misjoinder  of  counts  affords  cause 
for  a  general  demurrer  to  the  whole  declara- 
tion.— Ibid. 


A  plaintiff  cannot  join  in  one  action 
distinct  claims  against  several  defendant- 
It  is  a  misjoinder  of  causes  of  action  for 
which  general  demurrer  will  lie. — Giltnore 
vs.  Christ  Hospital,  39  Vr.  47. 

Each  count  of  a  declaration  must  contain 
a  complete  cause  of  action.  Unli 
second  count  expressly  refers  to  fchi 
no  defect  therein  will  be  aided  by  tin-  pre- 
ceding count,  for  though  both  counts  are  in 
the  same  declaration,  yel  they  areas  distinct 
as  if  they  were  in  separate  declaration-,  and 
consequently  they  must  contain  all  icco-- 
saiy  allegations,  or  the  latter  count  must 
expressly  refer  to  the  former. — Ibid. 

Where  a  count  refers  to  two  prior  counts 
without  specifying  which,  and  one  of  the 
counts  referred  to  i-  demurrable,  no  legal 
cause  of  action  i-  shown.  A  legal  basis  of 
recovery  must  appear  affirmatively  by 
referring  expressly  to  the  good  count. — 
Ibid. 

Where,  in  a  single  count  of  a  declaration, 
there  be  joined  together  several  causes  of 
action,  or  several  grounds  of  special  damage, 
some  of  which  are  sustainable,  but  the 
others  not.  if  there  be  a  verdict  for  the 
paintiff,  with  entire  damages,  the  verdict 
and  consequent  judgment  thereon  will  be 
sustained  by  the  presumption  that  the  trial 
judge  directed  the  jury  not  to  find  damages 
upon  the  defective  allegations. — Karnutf  vs. 
Kelch,  40  Vr.  499. 

The  case  of  Farwell  vs.  Smith,  1  Harr. 
133,  commented  on  in  Potts  vs.  Clarke. 
Spenc.  537,  has  been  overruled  by  subse- 
quent decisions,  so  far  as  it  stands  opposed 
to  the  above  rules. — Ibid. 

A  declaration  which  rests  upon  a  claim 
made  up  of  separable  demands,  some  of 
which  are  good  and  some  bad,  will  prevail 
against  a  general  demurrer. — Peter  vs. 
Middlesex  and  Somerset  Traction  Co.,  40 
Vr.  456. 

A  declaration  which  joins  in  a  single 
count  a  claim  upon  contract  with  a  claim  in 
tort,  is  bad  upon  general  demurrer. — Wilkins 
vs.  Standard  Oil  Co.,  42  Vr.  399. 

A  count  in  a  declaration  averring  that  the 
plaintiff  was  seized  of  a  mill,  and  by  reason 
thereof  ought  to  have  and  enjoy  the  benefit 
and  advantage  of  the  water  of  a  canal  sub- 
ject to  the  annual  payment  of  $400  rent, 
which  plaintiff  was  ready  to  pay  and  de- 
fendant refused  to  receive,  and  further 
averring  that  the  defendant  wrongfully 
diverted  the  water,  is  properly  joined  with  a 
count  in  tort. — Colonial  Woolen  Co.  vs. 
Trenton  Water  Power  Co.,  42  Vr.  57. 

20.  Common  Counts  Supporting  Ver= 
diet  for  Damages. 

The  common  counts  will  not  support  a 
verdict  for  damages  resulting  from  a  defend- 
ant's failure  to   do   some  particular  thing 
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which  he  has  agreed  to  do  unless  it  be  the 
mere  failure  to  pay  money. — Stewart  Manu- 
facturing Co.  vs.  Iron  Clad  Manufacturing 
Co.,  38  Vr.  577. 

21.  Allegations  of  Date. 

In  an  action  of  tort,  although  it  is  not 
necessary  to  set  out  in  the  declaration  the 
precise  day  upon  which  the  wrongful  act 
was  done,  it  is,  nevertheless,  necessary  to 
lay  some  day,  and  the  day  specified  must  be 
one  which  precedes  the  commencement  of 
the  suit. — Opdvcke  vs.  Easton  and  Amboy 
Railroad  Co.,  39  Vr.  12. 

Declaration  bad  on  demurrer  for  failure 
to  state  the  time  at  which  cause  of  action 
accrued. — Bradley  Beach  vs.  Coast  Electric 
Co.,  39  Vr.  73. 

An  allegation  of  time  in  the  words  "on 
the  day  and  year  aforesaid"  is  sufficiently 
specific,  when  a  precise  day  has  been  stated 
in  a  clause  immediately  preceding. — Taylor 
vs.  New  Jersey  Title,  &c,  Co.,  41  Vr.  24. 

22.  Redundancy. 

Even  though  a  declaration  is  redundant 
to  the  point  of  embarrassing  the  issue,  if  it 
sets  out  a  cause  of  action,  it  is  good  on 
general  demurrer. — Eichlin  vs.  Holland 
Tramway  Co.,  39  Vr.  78. 

23.  Negativing  Contributory  Negligence. 

It  is  not  necessary,  in  a  declaration  for 
personal  injuries,  to  negative  contributory 
negligence  on  the  part  of  the  defendant ; 
it  is  sufficient  if  the  contributory  negligence 
of  the  plaintiff  does  not  appear  from  the 
facts  set  out  in  the  declaration. — Warshaw- 
sky  vs.  Raritan  Traction  Co.,  39  Vr.  241. 

24.  Failure  To  Connect  Negligence 
with  Plaintiff's  Injuries. 

In  an  action  for  personal  injuries,  allega- 
tions of  negligence  on  the  part  of  the  de- 
fendant, contained  in  the  declaration,  but 
which  are  not  connected  by  proper  aver- 
ments with  the  injuries  complained  of, 
cannot  be  considered  in  determining  whether 
or  not  the  declaration  shows  a  cause  of 
action. — Minnuci  vs.  Philadelphia  and  Read- 
ing Railroad  Co.,  39  Vr.  432. 

25.  Inartistic  alls   Drafted. 

Where  a  declaration  in  an  action  of  tort 
for  negligence  is  demurred  to,  even  though 
it  be  inartistically  drafted,  still,  if  it  will 
allege  with  sufficient  certainty,  facts  that 
show  a  legal  duty  and  the  neglect  thereof 
on  the  part  of  the  defendant  and  a  resulting 
injury  to  the  plaintiff,  without  fault  on  his 
part,  it  is  not  demurrable. — Davey  vs.  Erie 
Railroad  Co.,  40  Vr.  50. 


Mere  imperfection  or  lack  of  form  in 
pleading  are  not  good  grounds  for  demurrer. 
— Malberti  vs.  Electric  Co.,  40  Vr.  55. 

A  declaration  will  be  stricken  out,  on 
notice  under  section  132  of  the  Practice  act, 
as  being  so  defective  or  so  framed  as  to  pre- 
judice, embarrass  or  delay  a  fair  trial  of  the 
action,  although  a  demurrer  would  not  be 
sustained  against  it. — Ibid. 

26.  Ad  Damnum  Clause. 

The  ad  damnum  clause  in  a  declaration 
may  limit  the  scope  and  effect  of  the  plain- 
tiff's claim,  with  respect  to  his  title  to  the 
special  damages  laid  in  the  declaration. — 
Karnuff  vs.  Kelch,  40  Vr.  499. 

27.  Allegation  of  Eviction. 

An  averment  in  a  declaration  that  V.  B. 
purchased  land  at  a  tax  sale  and  ever  since 
has  lawfully  held  the  land  against  the  plain- 
tiff, is  not  legally  equivalent  to  an  averment 
that  the  plaintiff  was  evicted  under  the  title 
conveyed  by  that  sale. — Taylor  vs.  New 
Jersey  Title,  &c,  Co.,  41  Vr.  24. 

28.  Failure  To  Allege  Facts  of  Specific 

Contract. 

An  averment  in  a  declaration  that  the 
defendant  became  indebted  to  the  plaintiff 
on  a  special  contract,  without  the  allegation 
of  any  facts  out  of  which  such  indebtedness 
might  arise,  will  not  legally  sustain  a  prom- 
ise by  the  defendant  to  pay  the  alleged 
debt. — Taylor  vs.  New  Jersey  Title,  &c,  Co., 
41  Vr.  24. 

29.  Averment  of  Bringing  Defendant 

into  Court. 

A  declaration  is  not  demurrable  merely 
because  it  sets  forth  that  the  defendant  was 
attached  to  answer  the  plaintiff  and  is 
founded  on  a  claim  for  unliquidated  damages. 
— Winant  vs.  Nautical  Preparatory  School, 
41  Vr.  366. 

30.  Averment  for  Loss  of  Services  by 

Death. 

A  declaration  in  a  suit  by  a  father  for  in- 
juries resulting  in  the  death  of  his  son,  which 
fails  to  show  any  loss  of  services  during  the 
son's  lifetime,  and  claims  only  for  burial 
expenses  and  loss  of  services  after  the  son's 
death,  fails  to  show  a  cause  of  action. — Fer- 
guson vs.  Delaware  and  Atlantic  Telephone 
Co.,  42  Vr.  59. 

31.  Averment  of  Facts,  Not  Inferences. 

In  a  pleading  imputing  legal  liability,  the 
word  "invitation,"  must  be  given  its  legal, 
and  not  its  colloquial,  meaning. — Kennedy 
vs.  North  Jersey  Street  Railway  Co.,  43  Vr. 
19. 
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The  averment  in  a  declaration  that  a  car 
came  nearly  to  a  standstill,  a1  the  instance 
and  request  of  the  plaintiff,  who  then  and 
there,  at  the  instance  and  request  of  de- 
fendant, was  then  and  there  invited  to 
become  a  passenger,  is  a  statement  of  a  con- 
clusion drawn  by  the  pleader  from  inade- 
quate or  undisclosed  facts,  and  is  bad  on 
demurrer. — Ibid. 

32.  Conclusion  of  Declaration  by  Next 

Friend. 

A  declaration  in  tort,  filed  by  a  next  friend 
on  behalf  of  an  infant,  which  alleges  in  its 
commencement  that  the  next  friend  com- 
plains, and  in  its  conclusion  that  the  tort 
was  "to  the  damage  of  the  next  friend."  will 
be  struck  ou1  as  irregular. — Blonski  vs. 
\  1 1 1«  i  ican  I  .nnincled  Brick  Co.,  43  Vr.  409. 

33.  Variance  Between  Declaration  and 

Proof. 

Proof  of  a  sufficient  excu  efoi  no1  perform- 
ing a  contract  will  not  sustain  an  averment 

in  the  declaration  that  it  was  performed. — 
Franklin  vs.  Empire  Rubber  Co.,  43  Vr.  58. 

34.  Negativing  Statutory  Exceptions. 

The  rule  that  exceptions  in  a  statute  must 
be  negatived  in  pleading  docs  not  apply 
where  the  exception  is  found  in  a  separate 
substantive  clause. — Vandegrift  vs.  Meihle, 
37  Vr.  92. 


IV.  PLEA. 

1.  That    Plaintiff    Engaged    in    Illegal 

Business. 

A  plea  that  the  plaintiff  was  not  author- 
ized to  transact  business  in  which  he  was 
engaged,  that  it  was  unlawful  to  engage  in 
such  business,  is  a  good  plea. — Rosenbaum 
vs.  Credit  System  Co.,  31  Vr.  294.  See  32 
Id.  543. 

2.  In  Avoidance  of  Fact  Not  Admitted. 

A  plea  in  avoidance  of  a  fact  that  the  plea 
does  not  admit  is  bad. — Willets  Manufactur- 
ing Co.  vs.  Freeholders,  31  Vr.  29. 

3.  Striking  Out. 

a.  When  Refusal  Reviewable. 

The  court  will  not  review  an  order  made 
by  a  single  judge  refusing  to  strike  out  a  plea 
as  frivolous. — Key  vs.  Paul,  32  Vr.  133. 

b.  Grounds  for. 

A  motion  to  strike  out  pleadings  as  sham 
can  prevail  only  when  it  is  entirely  clear 
that  they  are  devoid  of  merit. — Taylor  vs. 
Hutchinson,  32  Vr.  440. 


Where  a  plea  filed  after  a  demurrer  inter- 
posed to  the  declaration  has  been  overruled, 
and  which  raises  one  of  the  questions  alleged 
as  a  ground  of  demurrer,  and  determined 

against  the  defendant,  it  should  be  stricken 
out. — Camden  vs.  Greenwald,  37  Vr.  186. 

4.  Dilatory  Plea. 

a.  Nature  of  Affidavit  in*  Infancy. 

In  an  action  quare  clausum  fregit,  by 
tenants  in  common  in  possession,  a  special 
plea  that  one  of  the  plaintiffs  was,  before 
and  at  the  commencement  of  the  suit,  an 
infant  under  the  age  of  twenty-one  years, 
and  has  declared  by  attorney  instead  of  by 
guardian  or  next  friend,  duly  appointed  by 
the  court,  is  a  dilatory  plea  and  is  not  good 
as  against  a  motion  to  strike  it  out,  unless 
an  affidavit  be  filed  therewith  proving  the 
truth  thereof,  or  some  probable  cause  be 
i   to  induce  the  court    to  believe  that 

the  matter  of  the  plea  set  forth  is  true  ac- 
cording  to  the  provisions  of  section  115  of 
the  Practice  act,  Gen.  Stat.,  p.  2552. — May- 
hew  vs.  Ford,  32  Vr.  532. 

b.  Nature  of  Affidavit  for  Other  Ac- 
tion Pending. 

A  plea  in  abatement,  of  the  pendency  of 
a  fi  inner  action,  for  the  same  cause  of  action, 
need  only  have  annexed  an  affidavit  under 
section  115  of  the  Practice  act  (Gen.  Stat.. 
1 1.  2552),  proving  the  truth  of  such  plea, 
and  it.  is  not  necessary  to  have  attached 
thereto  also  an  affidavit  of  merits  under 
section  114  of  said  act. — Robert  vs.  Moore 
&  Sons,  33  Vr.  618. 

c.  When   Attacking  Jurisdiction. 

A  plea  presenting  facts  showing  lack  of 
jurisdiction  need  not  designate  another 
court  which  would  have  jurisdiction. — Hill 
vs.  Nelson,  41  Vr.  376. 

E'pon  demurrer  to  a  plea  to  the  jurisdiction, 
the  declaration  is  not  brought  in  question. — 
Birch  vs.  King  &  Walton,  42  Vr.  392. 

The  judgment  upon  demurrer  to  a  plea 
to  the  jurisdiction,  if  in  favor  of  the  plaintiff, 
is  respondeat  ouster. — Ibid. 

Such  a  plea  should  set  forth  the  facts, 
so  that  the  court  may  determine  whether 
the  waters  are  waters  of  the  state  or  of  the 
Enited  States. — Ibid. 

A  plea  to  the  jurisdiction  averring  that  the 
cause  of  action  arose  upon  navigable  waters, 
and  is  exclusively  within  the  jurisdiction  of 
the  courts  of  the  Enited  States,  is  bad  upon 
demurrer  because  it  fails  to  show  that  the 
waters  were  navigable  waters  of  the  ETnited 
States  as  distinguished  from  navigable 
waters  of  the  state. — Ibid. 

5.  Liberum  Tenementum. 

A  plea  of  liberum  tenementum  to  a  de- 
claration in  trespass  charging  the  defendant 
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with  forcibly  expelling  the  plaintiff  and  its 
servants  from  lands  of  which  they  were  in 
peaceable  occupation,  is  bad  under  the 
authority  of  Thiel  vs.  Bulls  Ferry  Land  Co., 
29  Vr.  212. — Sprague  National  Bank  vs. 
Erie  Railroad  Co.,  33  Vr.  474. 

6.  Admissions  by. 

In  an  action  against  a  devisee,  brought 
under  "An  act  for  the  relief  of  creditors 
against  heirs  and  devisees"  a  defendant  con- 
fesses assets  by  devise  if  by  his  plea,  he 
neither  admits  nor  denies  them. — Meyers  vs. 
Weger,  33  Vr.  432. 

A  plea  which  denies  specifically  the  mak- 
ing of  the  contract  and  the  representations 
which  induced  it,  but  fails  to  deny  the  aver- 
ment of  the  declaration  that  the  representa- 
tions were  false,  must  be  taken  as  confessing 
that  the  representations  were  false. — Phillips 
vs.  Crosby,  41  Vr.  785. 

7.  Failure  To  Answer  All  Allegations. 

Where  the  breach  of  the  condition  of  an 
insolvent  bond  given  under  the  statute,  as 
alleged  in  the  declaration  in  an  action  on  the 
bond,  is  that  the  defendant  did  not  appear 
in  the  next  court  of  common  pleas,  and 
petition  for  his  discharge  in  accordance  with 
the  condition,  a  special  plea  to  the  declara- 
tion which  merely  avers  that  the  defendant 
appeared  at  a  "subsequent"  court,  is  bad 
on  demurrer.  It  does  not  avoid  the  facts 
set  up  in  the  declaration  nor  the  breach  of 
the  condition,  in  compliance  with  the  rule 
that  the  plea  to  be  good  must  answer  the 
whole  of  what  is  adversely  alleged. — Hart 
vs.  Boyle,  31  Vr.  320. 

A  plea  professing  to  answer  the  whole  of  a 
declaration  and  in  substance  legally  answer- 
ing onlv  a  part,  is  bad. — Sprague  National 
Bank  vs.  Eric  Railroad  Co.,  33  Vr.  474. 

8.  Filing  of. 

The  time  allowed  by  section  105  of  the 
Practice  act  for  the  filing  of  a  plea  is  given 
solely  for  the  benefit  of  the  defendant,  and 
he  may  waive  that  benefit  and  consent  to 
the  entry  of  judgment  before  the  expira- 
tion of  the  statutory  period  given  to  him 
within  which  to  plead. — Beebe  vs.  Beebe 
Co.,  35  Vr.  497. 

9.  Extension   of   Time  for   Payment. 

A  plea  setting  up  extension  of  time  of 
payment  to  the  principal  by  the  obligee  of 
a  bond  must  show  a  consideration  for  the 
agreement  to  extend,  in  order  to  give  it 
legal  effect  as  a  release  to  the  surety.  In 
this  respect  it  differs  from  the  rule  of  plead- 
ing which  applies  to  a  declaration. — Palmer 
vs.  White,  36  Vr.  69. 

The  right  to  plead  an  extension  of  time 
for  payment,  like  the  statute  of  limitations 


is  personal,  and  the  failure  to  interpose  it  is 
presumptive  proof  of  waiver. — -Gaskill  vs. 
Buckman,  23  N.  J.  L.  J.  363. 


10.  Non=responsibility    of    Surety    on 

Bond. 

A  surety  in  a  bond  is  estopped  on  demur- 
rer from  averring  against  the  recital  in  the 
bond  that  it  will  be  responsible  for  its  obligor 
for  and  during  "such  succeeding  terms  as 
he  shall  continue  to  perform  the  duties  of 
his  office." — Camden  vs.  Greenwald,  36  Vr. 
458. 

11.  Of  Release  and  Accord  and  Satis= 

isfaction. 

To  a  declaration  averring  communication 
by  the  defendant  to  the  proprietor  of  a  news- 
paper for  publication  therein  of  a  defama- 
tory statement  of  and  concerning  the  plain- 
tiff, and  its  consequent  publication  in  such 
newspaper,  the  defendant  pleaded  (1)  a  re- 
lease, under  seal,  to  the  proprietor  of  the 
newspaper,  and  (2)  accord  and  satisfaction 
with  such  proprietor  in  the  publication  in 
the  newspaper  of  a  retraction  of  the  de- 
famatory statement.  On  a  joint  demurrer 
to  these  pleas.  HELD,  that  the  first  pre- 
sented a  bar  to  the  action,  and  that  there- 
fore it  was  unnecessary  to  consider  the 
other.— Rogers  vs.  Cox,  37  Vr.  432. 

12.  Filing  Additional. 

When  the  defendant's  plea  has  concluded 
to  the  country,  and  a  transcript  of  the  plead- 
ings with  a  similiter  added  has  been  sent  to 
the  circuit  for  trial,  it  is  too  late  for  the 
defendant,  under  section  135  of  the  Practice 
act,  to  add  another  plea,  without  applica- 
tion to  the  court. — Rix  vs.  New  York  Cen- 
tral and  Hudson  River  Railroad  Co.,  3S  Vr. 
503. 

13.  Of  Statute  of  Limitations. 

The  question  of  the  due  commencement  of 
an  action  under  the  Death  act  is  properly 
raised  by  a  plea  in  bar. — County,  Adminis- 
tratrix vs.  Pacific  Coast  Borax  Co.,  38  Vr. 
48.     See  39  Id.  273. 

In  an  action  upon  a  promise  to  pay  a  cer- 
tain amount  at  the  expiration  of  two  years 
from  the  making  of  the  promise,  the  bar  of 
the  statute  of  limitations  is  not  raised  by 
the  plea  of  non  assumpsit  infra  sex  annos. 
The  proper  plea,  to  raise  the  defence  of  the 
statute,  is  actio  non  accrevit  infra  sex  annos. 
— Cunningham  vs.  Stanford,  39  Vr.  7. 

A  plea  to  a  suit  on  a  judgment  of  a  sister 
state  that  the  cause  of  action  did  not  arise 
within  six  years  is  bad,  and  it  will  be  stricken 
out  on  notice  under  the  statute. — Little  vs 
McVey,  23  N.  J.  L.  J.  236. 
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14.  Specific  Denial  of  Performance  of 

Conditions. 

Actions  of  assumpsit  are  not  excluded 
either  from  the  privilege  or  the  restriction 
of  section  126  of  the  Practice  act  permitting 
general  averment  of  performance  of  condi- 
tions precedent,  and,  in  such  case,  prohibit- 
ing general  denial  of  performance,  Gen.  Stat., 
p.  2554.  That  enactment  applies  to  all 
actions.  A  plea  of  non-assumpsit  will  not 
sustain  a  defence  of  non-performance  where 
the  declaration  contains  such  an  averment. 
— Dimick  vs.  Metropolitan  Life  Insurance 
Co.,  38  Vr.  367. 

Under  section  126  of  the  Practice  act  (Gen. 
Stat.,  p.  2554),  where  the  plaintiff  avers  per- 
formance of  conditions  precedent  generally, 
the  defendant  is  not  permitted  to  deny  such 
averment  unless  he  specifies,  in  his  plea, 
the  particular  condition  precedent  the  per- 
formance of  which  he  intends  to  contest. 
This  provision  bars  a  beneficial  society 
from  avoiding  liability  on  a  benefit  certificate 
for  failure  to  pay  assessments  within  the 
time  required  unless  such  defence  is  specially 
pleaded. — Van  Alstyn  vs.  Franklin  Council, 
40  Vr.  15.     See  Id.  672. 

Where  a  general  averment  of  the  perform- 
ance of  conditions  precedent  has  imposed 
upon  the  opposite  party  the  duty  of  plead- 
ing specifically  under  section  1 18  of  the  Prac- 
tice act  (Pamph.  L.,  1903,  p.  570),  such 
duty  is.  not  complied  with  by  reason  of 
matter  contained  in  a  written  response  to 
a  demand  for  a  specification  of  defences 
under  the  one  hundred  and  fourth  section  of 
the  same  act.- — McGlade  vs.  Home  Insurance 
Co.,  42  Vr.  40. 

15.  Traversing   Averment   of   Dedica= 

tion. 

In  the  declaration,  in  a  suit  for  breach 
of  warranty  of  title  of  land  conveyed  to  the 
grantor  of  the  plaintiffs,  it  was  averred  that 
the  defendant  had  dedicated  to  public  use, 
as  a  park,  a  part  of  the  land  described  in 
the  deed,  including  that  afterwards  at- 
tempted to  be  conveyed  to  the  plaintiffs 
by  the  grantee,  and  that  the  plaintiffs,  for 
that  reason,  had  been  ousted  from  an  ex- 
clusive possession.  A  map  was  referred  to 
in  the  first  deed,  but  profert  thereof  was  not 
made.  On  a  map  annexed  to  the  second 
deed  no  evidence  of  such  a  dedication 
appeared.  On  demurrer  to  this  declaration, 
interposed  on  the  ground  that  a  dedication 
by  defendant's  map  worked  an  apparent 
easement  that  must  be  taken  as  excepted 
from  the  conveyance.     HELD, — 

1.  That  the  map  was  not  before  the  court, 
and  that  the  failure  to  produce  it  was  cured 
by  the  averments  necessarily  admitted  by 
the  demurrer. 

2.  That  the  averment  of  dedication  must 
be  met  by  a  traverse  or  by  confession  and 
avoidance. — De  Long  vs.  Spring  Lake  Im- 
provement Co.,  38  Vr.  379. 


16.  Extension  of  Time  To  Plead. 

A  rule  extending  defendant's  time  to  plead 
may  be  revoked  upon  good  cause  shown; 
but  such  revocation  should  not  be  ordered 
except  upon  notice,  unless  the  exigency  of 
the  case  be  such  as  not  to  admit  of  it. — 
Lucke  vs.  Kiernan,  39  Vr.  281. 

Upon  the  vacation  of  a  rule  extending 
time  to  plead,  the  defendant  has  the  rest  of 
the  day,  on  which  the  rule  was  vacated, 
within  which  to  file  hie  pica. — Ibid. 

17.  Of  Jurisdiction  on  Foreign  Judg= 
ment. 

In  a  suit  on  a  judgment  obtained  in  New 
York,  the  question  of  jurisdiction  in  the 
New  York  court  can  be  raised  by  plea  only 
and  not  by  demurrer. — McDermott  Dairy 
Co.  vs.  Dixon,  39  Vr.  49. 

18.  Non  Damnificatus,  to  Action  on 
Bond. 

To  a  declaration  on  a  bond  with  condition, 
setting  out  the  condition  and  specifically 
assigning  breaches,  non  damnificatus  is  not 
a  good  plea.  The  breaches  must  be  tra- 
versed with  conclusion  to  the  country. — - 
Dime  Savings  Institution  vs.  American 
Surety  Co.,  39  Vr.  440. 

19.  Avermentsof  Plea  in  Bar  Generally. 

Every  plea  pleaded  in  bar  to  the  whole 
action  must  contain  such  averments  as,  if 
true,  will  entirely  defeat  the  action. — New- 
ark vs.  New  Jersey  Asphalt  Co.,  39  Vr.  458. 

In  a  suit  for  damages  upon  a  bond  given 
as  indemnity  against  defective  work  under 
a  contract  with  a  city  fox  paving  a  street,  a 
plea  in  bar  which  simply  alleges  that  the  city 
has  accepted  and  paid  for  the  work  is  not 
good.  To  be  a  complete  bar  to  the  whole 
action  made  by  the  declaration,  it  must 
allege  that  the  plaintiff  the  mayor  and 
common  council,  accepted  and  paid  for 
said  work,  before  suit  brought,  with  knowl- 
edge of  the  facts  alleged  as  breaches  in  the 
declaration. — Ibid. 

20.  Penal  Statutes  as  Plea  in  Bar. 

To  constitute  a  bar  to  an  action  on  a  con- 
tract, by  setting  up  a  highly  penal  statute, 
there  must  be  a  precise  averment  of  sufficient 
facts  to  bring  the  case  within  the  statute; 
it  cannot  be  based  upon  inference. — Alle- 
ghany Co.  vs.  Allen,  40  Vr.  270. 

21.  Negativing  Statutes  of  Frauds. 

Greater  strictness  is  required  in  framing 
pleas  in  bar  than  is  exacted  in  declarations. 
In  pleading  a  promise  which  must  be  in 
writing,  the  declaration  need  not  aver  that 
it  is  in  writing,  but  it  is  otherwise  when  such 
a  promise  is  set  up  in  a  plea  in  bar. — Alle- 
ghany Co.  vs.  Allen,  40  Vr.  270. 
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22.  Specific  Averment  of  Performance. 

An  averment  in  a  plea  that  the  defendant 
tendered  the  goods  "in  as  good  condition 
as  the  same  were  at  the  time  of  signing  the 
bond"  is  no  answer  to  an  alleged  breach  of 
the  condition  of  the  bond  that  the  said 
defendant  would  deliver  the  goods  and 
chattels  "in  as  good  condition  as  the  same 
were  at  the  time  of  making  the  claim  of 
property  therein." — Adams  vs.  Wiesenthal, 
40  Vr.  65. 

The  statutory  permission  to  plead  the 
performance  of  conditions  generally  does 
not,  in  its  application  to  contracts  of  in- 
demnity, extend  to  matters  which  constitute 
the  very  loss  for  which  the  insurer  is  to  be 
answerable,  as  e.  g.,  the  burning  of  the 
building  in  a  fire  policy. — Taylor  vs.  New 
Jersey  Title,  &c.,  Co.,  41  Vr.  24. 

23.  Revocation  of  License. 

A  declaration  alleging  that  plaintiff,  with 
the  assent  of  the  defendants,  had  maintained 
a  line  of  pipes  on  a  right  of  way  granted  to 
him  by  them,  and  that  the  defendants,  with- 
out his  knowledge,  took  up  and  carried 
away  the  pipes,  shows  a  cause  of  action, 
regardless  of  the  plaintiff's  right  to  main- 
tain the  pipes  under  his  grant;  it  setting  up 
an  unrevoked  license,  and  if  defendants 
desire  to  traverse  the  fact  of  license  or  show 
that  it  has  been  revoked,  must  plead  accord- 
ingly.— Despeaux  vs.  Delano,  42  Vr.  280. 

24.  Unconstitutionality  of  Statute. 

An  allegation  that  a  statute  is  uncon- 
stitutional, without  more,  is  not  a  state- 
ment of  a  fact,  but  an  inference  of  law. — 
Attorney-General  vs.  Fox,  43  Vr.  6. 

25.  Averment  of  Dedication. 

To  a  declaration  on  a  covenant  of  war- 
ranty free  of  encumbrances  in  the  form 
usual  in  this  state,  which  averred  as  an 
encumbrance  that  the  lands  conveyed  had 
been  dedicated  as  a  public  park,  and  a 
means  of  access  to  a  lake,  a  plea  that  the 
dedication  was  known  to  the  plaintiff  at 
the  date  of  its  deed  is  bad. — De  Long  vs. 
Spring  Lake,  43  Vr.  125. 

26.  Of  Coverture. 

A  plea  setting  up  coverture  will  be  stricken 
out  as  frivolous  unless  it  shows  that  the  con- 
tract as  under  the  statute  relieves  the  wife 
of  liability. — Van  Ness  vs.  Murphy,  21  N.  J. 
L.  J.  73. 

27.  Private  Statutes  or  Charters. 

Courts  will  not  take  judicial  notice  of 
private  acts  of  the  legislature,  and  conse- 
quently such  parts  of  a  private  act  as  may 
be  material  to  a  party's  case  must  be  spec- 
ially pleaded. — State  vs.  Haddonfield  and 
Camden  Turnpike  Co.,  36  Vr.  97. 


The  charter  of  the  Jersey  City  and  Bergen 
Railroad  Company,  approved  March  15th, 
1859,  and  its  supplements,  being  private 
acts,  their  provisions  cannot,  on  demurrer, 
be  noticed  except  as  they  appear  on  the  face 
of  the  pleadings. — Jersey  City  vs.  Jersey 
City  and  Bergen  Railway  Co.,  41  Vr.  360. 


V.  DEMURRER. 

1.  When  General  to  Several  Counts. 

A  general  demurrer  to  two  counts  one  of 
which  is  good  and  one  faultv,  must  be  over- 
ruled.— Astor  vs.  Heller,  32Vr.  78. 

2.  When  Special  Demurrer  Allowed. 

Failure  to  make  profert  can  only  be  ob- 
jected to  by  special  demurrer. — New  York 
Trap  Rock  Co.  vs.  Brown,  32  Vr.  536. 

i 
3.  Specification  of  Causes. 

When  a  demurrant  has  been  required  to 
specify  the  causes  of  his  demurrer,  he  cannot, 
on  the  argument,  object  to  defects  which  he 
has  not  particularized. — French,  Receiver, 
vs.  Millville,  37  Vr.  392.     A.  38  Id.  349. 

A  ground  of  demurrer  suggested  in  the 
brief,  but  not  assigned  among  the  causes  of 
demurrer  served,  will  not  be  considered. — 
Davey  vs.  Erie  Railroad  Co.,  40  Vr.  50. 

4.  To  What  Addressed. 

A  demurrer  is  addressed  to  matters  ap- 
parent on  the  face  of  the  pleading.  In  aid 
of  it  the  court  cannot  look  to  facts  appearing 
in  other  parts  of  the  record. — Brooks  vs. 
Metropolitan  Life  Insurance  Co.,  41  Vr.  36. 

5.  Admits  Jurisdiction. 

The  filing  by  the  defendant,  of  a  demurrer 
to  a  declaration,  is  a  waiver  by  him  of  all 
objections  to  the  jurisdiction  of  the  court 
over  his  person. — United  States  vs.  Griefen, 
43  Vr.  1. 


VI.  REPLICATION. 

I.  Fraud  in  Obtaining  Release. 

In  an  action  for  a  tort  tin-  defendant 
pleaded  a  parol  contract  by  the  plaintiff 
discharging  the  defendant  from  'liability, 
and  the  plaintiff  replied  that  the  contract 
had  been  obtained  from  him  by  fraud  and 
deceit  on  the  part  of  the  defendant .  HELD, 
on  demurrer,  that  the  general  averment  of 
fraud,  without  setting  forth  the  particulars, 
was  sufficient. — Fivey  vs.  Pennsylvania 
Railroad  Co.,  37  Vr.  23. 
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A  replication  to  a  plea  setting  up  a  release 
by  a  foreign  administrator,  charging  that 
the  defendant,  fraudulently  contriving  with 
the  railroad  company  to  deprive  the  widow 
and  next  of  kin  of  tin-  lights  and  benefits 
accruing  to  them  under  the  statute,  pro- 
cured the  said  foreign  administrator  to  be 
appointed  for  the  purpose  of  having  him 
release  all  right  of  action  vested  in  the  per- 
sonal representative  of  the  deceased,  and 
that  the  foreign  administrator,  carrying  out 
the  design  of  the  said  conspiracy,  fraudu- 
lently and  secretly,  without  the  consent  of 
the  widow  or  next  of  kin,  by  false  repre- 
sentations, obtained  tin-  grant  of  letters  in 
New  York,  is  good. — Pisano  vs.  Shanley  Co., 
37  Vr.  1. 

To  maintain  the  case  set  up  in  this  replica- 
tion it  is  not  necessary  to  attack  the  grant 
of  administration  in  New  York,  nor  is  it 
necessary  to  have  it  set  aside.  The  next  of 
kin  in  this  state  who  are  prosecuting  this 
suit  may  avoid  a  settlement  for  fraud  such 
as  is  charged  in  this  replication,  without 
having  the  letters  to  Branchi  in  New  York 
vacated,  or  the  release  set  aside  by  a  formal 
suit.  So  far  as  this  suit  is  concerned,  the 
letters  in  New  York  and  the  release  by  the 
foreign  administrator  are  nullities. — Ibid. 

2.  Duplicity  in. 

A  replication  professing  to  answer  the 
whole  of  a  plea  that  is  bad  for  duplicity, 
must  reply  to  each  distinct  material  matter 
that  is  contained  in  the  plea. — Jackson  vs. 
Pennsylvania  Railroad  Co.,  40  Vr.  79. 

The  vice  of  duplicity  in  a  pleading  cannot 
be  reached  by  general  demurrer. — Ibid. 

3.  Claim    Excepted   from    Bankruptcy 
Discharge. 

Where  a  plea  sets  up,  as  a  defence  to  a  suit 
to  recover  upon  a  book  account,  a  discharge 
in  bankruptcy  under  the  United  States 
Bankruptcy  act  of  July  1st,  1898,  a  replica- 
tion that  the  cause  of  action  sued  on  is 
excepted  from  the  operation  of  the  discharge, 
in  this — that  the  cause  of  action  was  created 
by  the  fraud  of  the  defendant,  is  not  good  on 
general  demurrer.  Such  debts,  although 
created  by  fraud,  are  not  within  section  17 
of  Bankruptcy  act,  which  excepts  certain 
debts  from  the  operation  of  a  discharge 
thereunder. — Smith  &  Wallace  Co.  vs. 
Lambert,  40  Vr.  4S7. 

4.  To  Plea  in  Abatement. 

Under  the  ruling  in  Gopsill  vs.  Herve\-,  34 
N.  J.  L.  J.  437,  if  issue  of  fact  is  properly 
joined  on  a  plea  in  abatement  and  deter- 
mined against  plea,  the  judgment  is  peremp- 
tory, no  further  plea  being  permissible. 
But,  if  the  replication  to  such  plea  traverses 
on  matter  of  law  only,  and  on  the  trial  it  is 
found  that  the  plea  in  abatement  is  in  fact 


true,  though  insufficient  in  law,  the  replica- 
tion should  be  viewed  as  a  demurrer,  and 
plaintiff  is  entitled  only  to  a  judgment  of 
respondeat  ouster. — Meyers  vs.  N.  Y. 
Transportation  Co.,  28  N.  J.  L.  J.  83. 


VII.  REJOINDER. 

1.  Departure. 

Where  a  defendant,  in  his  rejoinder,  de- 
parts from  the  issue  tendered  by  his  plea, 
such  rejoinder  will  be  held  bad  upon  demur- 
rer.—Smith  vs.  Felter,  32  Vr.  102. 


VIII.  MISJOINDER  OF  PARTIES. 

1.  Of  Parties  Defendant  in  Actions  Ex 
Delicto. 

In  a  declaration  charging  willful  and  mali- 
cious injury  to  a  chattel,  allegations  of  bail- 
ment and  implied  contract  to  use  care  and 
return  the  chattel  in  good  condition  are 
recitals  by  way  of  inducement  only.  The 
action  is  ex  delicto,  and  misjoinder  of 
defendants  will  not  defeat  it. — Keer  vs.  Oli- 
ver. 32  Vr.  154. 

2.  Effect  of  Failure  To  Object  to. 

In  case  a  demurrer  be  filed  to  a  declara- 
tion on  contract,  but  no  notice  of  objection 
for  misjoinder  of  defendants  be  given  pur- 
suant to  section  38  of  the  Practice  act,  the 
plaintiff's  action  will  not  be  wholly  defeated, 
as  at  common  law,  because  of  such  mis- 
joinder, but  he  will  be  entitled  to  judgment 
against  the  defendants  who  are  legally 
responsible  on  the  cause  of  action. — Bank 
of  Toronto  vs.  Manufacturers'  and  Mer- 
chants' Fire  Association,  34  Vr.  5. 

The  objection  that  the  wife  was  impro- 
perly joined  as  plaintiff  is  not  available  un- 
less raised  by  the  notice  of  misjoinder  under 
section  37  of  the  Practice  act. — Peterson 
vs.  Christianson,  39  Vr.  392. 


IX.  NONJOINDER. 

1.  In  Action  Ex  Contractu. 

The  non-joinder  of  a  defendant,  in  an  ac- 
tion ex  contractu,  can  be  taken  advantage 
of  only  by  plea  in  abatement.  Liberman  vs. 
Brothers.  26  Vr.  379  followed.— Berkhout 
vs.  Royal  Arcanum,  33  Vr.  103. 

2.  Effect  of  Failure  to  Object  to. 

When  an  action  is  brought  in  the  name  of 
one   of   several   joint   contractors,   and   no 
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notice  is  given  of  the  non-joinder,  the  de- 
fendant cannot  at  the  trial  question  the 
right  of  the  plaintiff  to  sue  alone,  but  he  may- 
insist  that  the  contract  was  joint,  and  make 
any  defence  under  it  that  could  be  made  if 
all  the  contractors  had  been  joint  plaintiffs. 
■ — Stone  vs.  West  Jersey  Ice  Manufacturing 
Co.,  36  Vr.  20. 


X.  AMENDMENT. 
1.  Of  Entire  Proceedings. 

Application  being  made  by  plaintiff  to 
amend  the  proceedings  so  that  the  action 
may  appear  to  have  been  brought  by  her  as 
widow.     HEijD, — ■ 

1.  That  the  propriety  of  making  the 
amendment  asked  must  be  determined 
without  reference  to  the  fact  that  plaintiff 
is  both  widow  and  personal  representative 
of  the  deceased;  and  the  amendment  should 
only  be  made  if,  in  case  this  action  had  been 
brought  by  another  person  as  such  personal 
representative,  the  widow  should  be  per- 
mitted to  substitute  herself  as  plaintiff  and 
amend  the  proceedings  so  as  to  present  her 
claim  against  defendant. 

2.  Such  an  amendment  would  not  tend 
toward  the  determination  in  this  suit  of  the 
real  question  in  controversy  between  the 
parties  thereto,  but  would  operate  to  in- 
stitute a  new  suit  between  different  parties 
and  presenting  other  questions;  it  is  not  an 
amendment  that  the  court  is  required  to 
make. 

3.  The  amendment  asked  would  be  un- 
reasonably vexatious  to  defendant,  for  it 
appears  on  the  face  of  the  declination  that 
the  action  was  not  brought  within  the  period 
limited  by  the  laws  of  Pennsylvania  for 
bringing  such  actions. — Lower  vs.  Segal,  31 
Vr.  99. 

After  an  action  has  been  commenced  by 
the  father  as  such,  and  declaration  has  been 
filed,  to  which  a  demurrer  has  been  pre- 
sented, an  amendment  to  the  summons  and 
declaration  substituting  the  personal  repre- 
sentative of  the  deceased  party,  as  plaintiff 
in  the  action  under  the  Death  act,  will  not 
be  allowed,  because  it  would  be  the  institu- 
tion of  a  new  action  between  different  par- 
ties and  raising  new  questions,  and  would 
be  vexatious,  especially  if  it  appear  that  the 
statutory  period  in  which  the  new  action 
could  have  been  brought  has  expired.  By 
such  an  amendment  the  defendant  would  be 
deprived  of  a  plea,  which  it  could  have  if  the 
action  was  commenced  in  the  name  of  the 
personal  representative  of  the  deceased. — 
Fitzhenry  vs.  Consolidated  Traction  Co.,  34 
Vr.  142. 

2.  Of  Dilatory  Plea. 

Where  a  plea  of  the  pendency  of  a  former 
action  has  only  annexed  the  affidavits  of 
merits  under  section  114  of  the  Practice  act, 
such  plea  will  be  stricken  out  on  motion; 


but  under  section  138  of  the  Practice  act 
the  court  or  judge  thereof  may  grant  leave 
to  amend  by  the  filing  of  a  new  plea,  with 
the  affidavit  of  the  truth  thereof,  as  pro- 
vided by  the  statute,  or  by  the  filing  of  a 
new  affidavit  to  the  plea,  and  such  amended 
plea  cannot  be  treated  as  a  nullity  and  inter- 
locutory judgment  be  entered  thereon,  with 
a  rule  for  a  writ  of  inquiry  for  the  assess- 
ment of  damages  without  the  special  leave 
of  the  court  or  some  judge  thereof. — Robert 
vs.  Moore  &  Sons,  33  Vr.  618. 

3.  For  Nonjoinder. 

Upon  objection  being  made  to  the  non- 
joinder of  Bagley,  plaintiff's  counsel  applied 
to  the  court  for  leave  to  amend  the  declara- 
tion by  making  Bagley  a  co-plaintiff.  This 
application  was  granted  whereupon  de- 
fendant's counsel  excepted,  and  an  excep- 
tion was  allowed  and  sealed  accordingly. 
No  amendment  in  fact  was  made.  The 
record  from  the  declaration  to  the  judg- 
ment shows  a  cause  of  action  wherein  Stone 
was  the  sole  plaintiff.  The  case  was  tried, 
and  properly  tried,  without  making  Bagley 
a  co-plaintiff. — Stone  vs.  West  Jersey  Ice 
Manufacturing  Co.,  36  Vr.  20. 

The  order  of  the  judge  to  amend  was 
irregular,  but  immaterial.  The  contract 
was  in  writing,  made  with  Stone  individu- 
ally. Bagley  was  not  a  partner,  and  the 
suit  very  properly  proceeded  in  Stone's 
name  alone.  Leave  to  amend  not  having 
been  followed  up,  and  the  case  tried  through- 
out with  Stone  the  only  plaintiff,  the  excep- 
tion taken  is  of  no  avail. — Ibid. 

4.  Nunc  Pro  Tunc. 

Where,  at  the  trial  of  a  cause  at  circuit 
an  amendment  of  the  pleadings  was  verbally 
allowed  by  the  court,  and  after  the  entry 
of  the  judgment,  the  pleas  necessary  to  raise 
the  real  subject  matter  of  the  controversy 
between  the  parties  were  filed  under  an 
order  allowed  by  the  court.  HELD,  such 
order  was  sufficient;  the  subsequent  entry 
of  the  rule  was  a  matter  of  form  and  though 
entered  after  the  trial,  was  entered  nunc  pro 
tunc. — Murphy  vs.  Watson,  38  Vr.  221. 


XI.  EVIDENCE. 
1.  Under  Plea  of  Nonperformance. 

When  the  plaintiff's  declaration  avers 
generally  performance  by  him  of  all  the 
conditions  of  the  contract,  the  defendant 
cannot  set  up  in  defence  the  non-performance 
of  any  condition  which  he  has  not  specified 
in  his  plea. — Ottawa  Tribe,  No.  15  vs. 
Munter,  31  Vr.  459. 

2.  Of  Fraud  on  Instrument  Under  Seal. 

In  a  suit  upon  a  sealed  instrument  the 
defence  of  fraud  in  the  consideration  is  not 
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a  bar  to  the  action,  where  the  contract  lias 
been  executed  by  both  parties  and  remains 
unrescinded,  and  where  the  consideration 
has  not  entirely  failed.  Under  such  condi- 
tions, the  defendant  can  only  take  advantage 
of  the  fraud  by  proving  it  at  the  trial  for  the 
purpose  of  reducing  the  amount  of  the 
plaintiff's  recovery.— Rogers  vs.  Baker,  At 
Vr.  56. 

3.  When  Fraud  Not  Specified  in  Notice. 

Where  the  defence  of  fraud  is  not  specified 
in  the  notice  attached  to  the  plea,  tin-  ques- 
tion of  fraud  in  the  consideration  of  the  con- 
tract may  be  gone  into  at  the  trial  with  the 
consent  "of  counsel  of  plaintiff.— Sommers 
vs.  Myers,  40  Vr.  24. 


XII.  NON=SUIT. 
I.  Effect  of. 


Judgment  of  non-suit  ends  only  the  suit 
in  which  it  is  entered.  In  this  state  it  has 
always  been  held  that  a  second  suit  will  he 
for  the  same  cause  of  action.— Beckett  vs. 
Stone,  31  Vr.  23. 

2.  When  Suit  Brought  by  Fraud  Doer. 

When  it  conclusively  appears  on  the  trial 
of  an  action  that  it  is  brought  by  a  fraud 
doer  to  recover  his  share  of  the  profits  of  a 
fraudulent  scheme,  the  court  should  refuse 
to  permit  the  trial  to  proceed  further,  and 
direct  a  non-suit  to  be  entered.— Wyckoff 
vs.  Weaver,  37  Vr.  648. 

3.  When  Question  of  Fact  Debatable. 

A  non-suit  should  not  be  granted  nor  a 
verdict  ordered  for  defendant  if  the  evidence 
is  conflicting  and  leaves  the  mind  in  a  state 
of  some  doubt .  The  'credibility  of  wit  nesses 
is  a  question  for  the  jury.— Baumann  vs. 
Hamburg-American  Packet  Co.,  38  Vr.  250. 

But  where  there  is  a  conceded  or  manifest 
fact,  which  shows  that  the  evidence  on  one 
side  cannot  be  true,  the  court  may  take  the 
case  from  the  jury. — Ibid. 

Discrepancies  between  the  testimony  of 
the  witnesses  called  by  a  plaintiff  cannot 
avail  the  defendant  upon  a  motion  to  non- 
suit.—Kaufman  vs.  Bush,  40  Vr.  645. 

The  trial  judge  properly  refused  to  order 
a  non-suit  where  it  would  only  have  been 
done  bv  entirely  disregarding  the  testimony 
submitted  on  the  part  of  the  plaintiff. — 
Metting  vs.  North  Jersey  St.  Ry.  Co.,  40  Vr. 
605. 

Where  a  witness  for  the  plaintiff  gives 
testimony  that  will  support  the  contract  or 
cause  of  action  sued  upon,  the  fact  that 


another  of  plaintiff's  witnesses  gives  testi- 
mony tending  to  prove  a  contract  or  cause 
of  action  variant  therefrom,  which,  if 
established,  would  show  that  the  action  was 
prematurely  brought,  is  no  ground  for  a 
aon  suit  or  for  a  direction  of  the  verdict; 
the  question  would  be  for  the  jury  to  say 
whether  upon  tin-  whole  evidence  the  plain- 
tiff has  established  her  case.—  Hopper,  Ex'r. 
vs.  Smith,  41  Vr.   103. 

4.  Failure  of  Proof  of  Essentials. 

A  plaintiff  is  properly  non-suited  if  his 
proofs  fail  to  establish  an  essential  part  of 
the  agreement  upon  which  he  has  declared. 

—United  States  Fidelity  Co.  vs.  Donnelly, 
39  Vr.  654 

If -when  the  plaintiff  rests  there  be  no  evi- 
dence from  which  the  jury  may  reasonably 
infer  that  the  defendant's  negligence  caused 
the  injury  com  plained  of.  the  plaintiff  should 
be  non-suited.— Kelly  A:  Me  Uinden  Co.  vs. 
Central  Railroad  Co.,  41  Vr.  190. 

After  the  allowance  of  a  bill  of  exceptions 
to  the  refusal  of  the  trial  court  to  non-suit 
the  plaintiff  for  failure  of  proofs  showing 
the  negligence  of  the  defendant's  motorman, 
a  witness,  produced  on  behalf  of  the  de- 
fendant, testified,  that  the  motorman,  seeing 
the  plaintiff  in  the  act  of  crossing  the  Bl  I 
slackened  the  speed  of  his  car  so  as  to  bring, 
it  to  a  semi-halt,  whereupon  the  plaintiff, 
who  likewise  had  temporarily  halted,  made 
a  swift  run  to  cross  the  track  in  front  of  'he 
car,  but  was  struck  by  the  car,  to  which  "an 
extra  burst  of  speed,"  had  been  imparted. 
HELD,  that  after  the  admission  of  this 
testimony,  both  the  negligence  of  the  motor- 
man  and  the  contributory  negligence  of  the 
plaintiff  became  questions  of  fact  for  the 
jury,  and  that  the  refusal  of  the  trial  court 
to  non-suit  the  plaintiff  for  failure  of  proofs 
showing  negligence  is  not  reversible  error 
where  such  proofs  are  afterwards  supplied 
by  the  defendant  during  the  progress  of  the 
tria]. — Van  Cott  vs.  North  Jersey  Street 
Railway  Co.,  43  Vr.  229. 

5.  For  Nonjoinder  of  Plaintiffs. 

Where  a  partv  makes  a  contract  in  part 
for  his  own  benefit,  and  in  part  for  the  benefit 
of  another,  the  omission  to  join  the  latter  in 
an  action  brought  by  the  former  for  com- 
pensation under  the  contract  is  not  available 
in  aid  of  a  motion  for  non-suit  where  notice 
of  non-joinder  has  not  been  given  as  required 
by  the  Practice  act,  (Gen.  Stat.,  p.  2539,  sec. 
37-  Pamph.  L.  1903.  p.  544,  sec  36).— Murray 
vs.  Pfeiffer,  41  Vr.  768. 

6.  Failure  of  Plaintiff  To  Appear  on 
Return  of  Jury. 

A  judgment  of  non-suit,  rendered  because 
the  plaintiff  did  not  appear  when  the  jury 
returned  into  court  to  deliver  their  verdict 
is  illegal.— Rollins  vs.  Atlantic  City  Railroad 
Co.,  41  Vr.  664. 
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-Certificate  from  Circuit  to  Supreme 
Jury. — Bill  of  Particulars. 


-Power  of  Judges. — Waiver  of 


7.  Refusal  as  Ground  of  Error. 

If,  after  denial  of  a  motion  for  non-suit  for 
failure  of  proof,  the  defect  was  supplied  in 
the  evidence  afterward  adduced,  the  error 
of  refusal  will  not  lead  to  a  reversal. — Carey 
vs.  Hamburg-American  Packet  Co.,  43  Vr. 
56. 

The  refusal  of  a  non-suit  for  failure  of 
proofs  is  not  reversible  error  if  such  proofs 
were  afterwards  supplied  by  either  party  in 
the  progress  of  the  trial. — Bostwick,  Execu- 
tor vs.  Willett,  43  Vr.  21. 

8.  When  Security  for  Costs  Demanded. 

A  demand  for  security  for  costs  made  on  a 
non-resident  plaintiff  by  a  defendant,  does 
not  prejudice  defendant's  rights  on  a  motion 
for  a  non-suit  on  the  ground  of  failure  to 
prosecute  the  action. — Meyer  vs.  Vincent, 
22  N.  J.  L.  J.  75. 


XIII.  RULE  TO  SHOW  CAUSE. 
1.  Use  of  Ex  Parte  Affidavits. 

Ex  parte  affidavits  upon  which  a  rule  to 
show  cause  has  been  allowed  cannot  be  used 
in  the  argument  of  the  rule.  The  character 
of  depositions  taken  must  be  such  as  to  show 
the  facts  necessary  to  a  proper  judicial 
determination  of  the  questions  arising  upon 
the  rule. — Klein  vs.  Adams  Express  Co.,  32 
Vr.  530. 

2.  Method  of  Review  of  Discharge. 

A  rule  made  by  a  justice  of  the  supreme 
court  in  vacation  discharging  a  rule  to  show 
cause  why  a  writ  of  attachment  issued  out 
of  the  supreme  court  should  not  be  quashed, 
cannot  be  reviewed  by  the  court  upon  mo- 
tion ;  such  proceeding  was  either  nugatory, 
in  which  case  the  rule  to  show  cause  has  not 
been  heard,  or  else  the  single  justice  heard 
the  rule  to  show  cause,  by  consent,  for  the 
practice  branch  of  the  court,  under  section 
25  of  the  Practice  act,  in  which  case  his 
decision  is  not  subject  to  review. — Garbett 
vs.  Mountford,  41  Vr.  577. 


XIV.  CERTIFICATION    FROM    CIR= 
CUIT  TO  SUPREME. 

I .  Questions  Considered. 

In  cases  certified  by  circuit  courts  for 
advice,  the  supreme  court  deals  with  ques- 
tions of  law  only. — Shepard  &  Morse  Lumber 
Co.  vs.  Burroughs,  33  Vr.  469. 

Under  section  299  of  the  Practice  act  (Gen. 
Stat.,  p.  2534)  rules  of  practice  settled  by 
judicial  decision  in  the  supreme  court  extend 


to  the  circuit  courts.  Therefore  such  ques- 
tions are  not  pending  and  do  not  present  a 
case  of  doubt  and  difficulty  to  be  certified, 
under  section  247  of  that  act. — Holler  vs. 
Ross,  38  Vr.  60. 

2.  Method  of. 

Under  our  Practice  act  the  circuit  court 
is  required  to  settle  all  disputed  facts  before 
it  can  send  a  case  to  this  court  for  its  ad- 
visory opinion. — Trimmers'  Executors  vs. 
Pennsylvania,  &c,  Railroad  Co.,  35  Vr.  44. 

The  circuit  court  must  settle  all  questions 
of  fact  before  it  can  send  a  certified  case  to 
this  court  as  one  of  doubt  and  difficulty. — 
Bunn  vs.  New  York  and  Greenwood  Lake 
Railway  Co.,  36  Vr.  372. 

Proper  practice  requires  that  the  lower 
court  should  be  called  on  to  certify  the  facts 
found;  if  it  is  unable  to  certify  the  facts, 
depositions  may  be  taken  to  determine 
what  facts  were  found. — Coles  vs.  Blythe,  40 
Vr.  666. 


XV.  POWER  OF  JUDGES. 

But  such  orders,  made  in  matters  of  dis- 
cretion not  involving  the  substantial  rights 
of  parties,  will  not  generally  be  reviewed  by 
the  court. — Key  vs.  Paul,  32  Vr.  133. 

Orders  made  by  a  single  judge  at  cham- 
bers, even  though  made  under  the  express 
authority  of  a  statute,  are  generally  subject 
to  review  by  the  court  itself. — Ibid. 


XVI.  WAIVER  OF  JURY. 

The  proper  practice  considered  when  jury 
is  waived,  and  trial  is  had  by  the  court  or 
judge. — Person  vs.  Herring,  34  Vr.  599. 


XVII.  BILL  OF  PARTICULARS. 

The  admission  of  such  an  assignment  in 
evidence  over  defendant's  objection  after 
such  demand  made  and  failure  to  furnish  a 
copy  of  the  same.  HELD,  under  the  cir- 
cumstances of  the  present  case,  to  be  re- 
versible error. — Cullen  vs.  Woolverton,  34 
Vr.  644. 

Where  a  suit  is  brought  by  the  assignee 
of  a  chose  in  action  in  his  own  name,  pur- 
suant to  the  authority  of  the  act  of  1890 
(Gen.  Stat.,  p.  2591,  sec.  340),  and  a  demand 
is  made  by  the  defendant  before  pleading 
for  a  bill  of  particulars  of  the  plaintiff's  de- 
mand and  for  a  copy  of  any  bond,  note, 
contract,  deed,  record  or  writing  on  which 
the  declaration  is  founded,  in  accordance 
with  section  236  of  the  Practice  act  (Gen. 
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Stat.,  p.  2572)  the  plaintiff  must  furnish 
the  defendant  with  a  copy  of  the  assignment 
of  such  chose  in  action,  in  addition  to  such 
other  writings  as  constitute  the  foundation 
of  the  action,  or  be  barred  from  all  claim 
under  the  declaration. — Ibid. 

A  bill  of  particulars  annexed  to  a  declara- 
tion or  delivered  pursuant  to  demand,  under 
section  236  or  section  237  of  the  Practice  act 
(Gen.  Stat.,  p.  2572),  limits,  for  the  purposes 
of  I  lie-  trial,  the  generality  of  the  pleading. — 
Kent  vs.  Phenix  Art  Metal  Co.,  40  Vr.  532. 


XVIII.  SPECIFICATION  OF  DE= 
FENCES. 

The  failure  of  a  defendant  to  furnish  a 
specification  of  defences  under  his  plea  of 
the  general  issue,  when  duly  demanded 
pursuant  to  section  116  of  the  Practice  act, 
does  not  lessen  at  all  the  proof  which  the 
plaintiff  must  offer  to  establish  his  prima 
facie  right  of  recovery. — Turner  vs.  W  ells 
35  Vr.  269. 


XIX.  REFEREE. 

1.  Report  of. 

The  report  of  a  referee  that  a  certain  sum 
is  due  to  the  defendant  upon  an  uncontra- 
dicted "account,  a  copy  of  wmich  is  annexed 
to  the  declaration,"  is  such  a  finding  of  fact 
as  to  make  the  report  prima  facie  evidence 
upon  the  trial  of  the  cause. — Boodv  vs. 
Pratt,  35  Vr.  28. 

The  report  of  the  referee  to  whom  a 
supreme  court  issue  has  been  referred  should 
be  filed  with  the  clerk  of  the  supreme  court . 
and  not  with  the  clerk  of  the  circuit  court. 
— Potter  vs.  Morris  &  Cummings  Dredging 
Co.,  23  N.  J.  L.  J.  142. 


XX.  INTERROGATORIES  AND  DEP= 
OSITIONS  BY  COMMISSION. 

Interrogatories  presented  under  section 
155  of  the  Practice  act  should  relate  to  the 
case  of  the  party  presenting  them,  and  not  be 
used  for  the  mere  purpose  of  prying  into  the 
case  of  his  adversary. — Wolters  vs.  Fidelity 
Trust  Co.,  36  Vr.  130. 

Interrogatories  under  that  section  cannot 
lawfully  demand  from  a  corporate  opponent 
inspection  or  copy  of  books,  papers  or  docu- 
ments in  the  possession  or  under  the  control 
of  the  corporation;  but  patent  and  unmis- 
takable facts  to  be  gathered  from  such 
writings,  as  for  example  the  date  and 
amount  of  a  draft,  may  legally  be  demanded 
under  that  section. — Ibid. 


Interrogatories  under  that  section,  pre- 
sented to  a  corporate  adversary,  should  not 
ordinarily  extend  beyond  corporate  trans- 
actions— transactions  which  must  have  been 
conducted  by  some  corporate  agent  on  be- 
half of  the  corporation,  and  of  which,  there- 
fore, the  agent  must  have  original,  not 
simply  derivative  knowledge. — Ibid. 

A  justice  of  this  court  having  made  an 
order  that  a  subpeena  should  issue  requiring 
T.  A.  E.  to  appear  and  testify  and  produce 
certain  documents  before  commissioner,  in 
obedience  to  a  commission  issued  by  the 
supreme  court  of  New  York  directing  that 
T.  A.  E.  should  appear  and  testify  before 
the  commissioner.     HELD, — 

1.  That  such  an  order  is  not  within  the 
rule  of  this  court  requiring  rules  to  be  en- 
tered on  the  minutes  within  ten  day.-. 

2.  That  such  an  order  is  subject  to  review 
by  tin  court  without  a  certiorari. 

'3.  That  such  an  order  is  not  voidable 
merely  because  formal  proof  of  the  commis- 
sion was  not  presented  to  the  justice  who 
made  the  order. 

4.  That,  so  far  a-  the  order  directed  the 
production  of  documents,  it  was  illegal. — In 
re  Edison,  39  Vr.  494. 

Interrogatories  directed  to  a  corporation 
should  be  answered  by  an  officer  who  would 
be  familiar  with  the  facts  requested. — Dodd 
vs.  Public  Service  Corporation,  29_N.  J.  L.  J. 
22. 

Interrogatories  requiring  a  conclusion  of 
law  will  be  stricken  out  on  application. — 
Ibid. 

Interrogatories  propounded  by  a  de- 
fendant to  ascertain  whether  plaintiff  was 
guilty  of  contributory  negligence  are  proper. 
— Cohen  vs.  North  Jersey,  &c,  Ry.  Co.,  29 
X.  J.  L.  J.  299. 

It  is  not  the  proper  office  of  an  interroga- 
tory to  seek  information  as  to  the  name  or 
names  of  persons  from  whom  evidence  may 
be  obtained,  but  they  may  only  be  asked 
where  the  answers  thereto  will  make  evi- 
dence for  the  party  who  asks  them. — Dodd 
vs.  Public  Service  Corporation,  29  N.  J.  L.  J. 


XXI.  SERVICE  OF  NOTICES. 

By  the  admission  of  "due  service"  of  a 
notice,  service  made  in  proper  time  and  in 
proper  manner  is  acknowledged. — TVoolsev 
vs.  Abbett.  36  Vr.  253. 


XXII.  WRIT  OF  INQUIRY. 

1.  Execution  Before  Judge. 

That  large  damages  are  claimed  is  insuf- 
ficient,—Dunkel  vs.  Ferry  Co.,  32  Vr.  208. 
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An  application  to  have  a  writ  of  inquiry 
executed  before  a  justice  of  this  court,  is  at 
the  discretion  of  the  court  and  will  only  be 
granted  when  the  case  is  very  special,  as 
where  the  law  is  mixed  with  the  fact,  or 
where  the  inquiry  appears  to  be  of  too  much 
consequence  for  the  sheriff  to  undertake. — 
Ibid. 


XXIII.  CHARGE  TO  THE  JURY. 

Note  upon  the  practice  of  handing  up  re- 
quests after  the  court  has  begun  to  charge 
the  jury. — Bliss  vs.  Schaeffer  Brewing  Co., 
3S  Vr.  29. 

It  is  not  error  in  a  judge  to  refuse  to  charge 
a  jury  as  to  the  legal  effect  of  a  part  only  of 
the  material  facts  proved  in  the  cause. — 
Blackmorevs.  Ellis,  41  Vr.  264. 


XXIV.  SUMMING  UP  TO  JURY. 

At  the  trial  of  an  action  for  personal  in- 
juries at  which  the  plaintiff  adduces  testi- 
mony and  rests  his  case  and  the  defendant 
calls  no  witnesses,  it  is,  under  rule  47  of  the 
supreme  court,  the  right  of  plaintiff's  counsel 
to  sum  up  the  evidence  to  the  jury. — De- 
Maria  vs.  Cramer.  41  Vr.  682. 


XXV.  RETRAXIT. 

Under  the  early  English  practice  a  retraxit, 
the  effect  of  which  would  be  to  forever  end 
the  litigation,  could  be  entered  only  by  the 
plaintiff  in  person,  in  open  court,  and  not  by 
attorney;  by  analogy,  under  the  present 
practice,  when  the  validity  of  such  a  docu- 
ment is  challenged  by  the  plaintiff  from 
whom  it  was  obtained,  its  legality,  both  in 
form  and  execution,  will  be  the  object  of 
careful  judicial  scrutiny. — Waldron  vs. 
Angleman,  42  Vr.  166. 


XXVI.  REMOVAL  OF  CAUSES. 

The  filing  of  a  petition  and  bond  for  the 
removal  of  a  cause  from  this  court  to  the 
United  States  circuit  court  before  the  time 
for  pleading  expires,  is  a  sufficient  compli- 
ance with  the  federal  statute,  although  the 
application  for  the  order  of  removal  may  not 
be  actually  made  before  the  time  to  plead 
lias  passed. — Vermcule  vs.  Vcrmeule,  38  Vr. 
219. 


PLEADING  AND  PRACTICE. 

In  Equity. 

Note.    Pleading  and  Practice  at  Law. 
See  P.  739. 
I.  BILL  OR  PETITION. 

1.  Particularity  in  Alleging 
Fraud. 

2.  Prayer  for  Relief. 

a.  Available  Under  General 

Prayer. 

b.  When  Matters  Diverse  and 

Disconnected. 

c.  Must  Be  Within  Scope  op 

Bill. 

d.  If  Any  Claim  Sustained,  De- 

murrer Overruled. 

3.  Multifariousness. 

a.  Multiplicity    of    Grounds 

of  Relief. 

b.  Want  of  Equity. 

c.  Intermingled    Grounds   in 

Accounting. 

d.  Amendment  Affecting  One 

Defendant. 

e.  Vendors  to  Secret  Agree- 

ment Defendants. 

f.  Joinder  of  Distinct  Causes 

of  Action. 

4.  For  Discovery. 

a.  When   Answer  Without 
(  >  \th  Prayed. 

I).  Ordering  Defendant's  Ap- 
pearance. 

c.  Order    Forbidding    Trans- 

fer of  Property. 

d.  When    Prayer    for    Other 

Relief  Unavailable. 

5.  Setting  Out  Defendant's 
Claims. 

6.  Estoppel  by  Pleadings  in  Ac= 
tion  at  Law. 

7.  Judgment  at  Law,  Res  Ad= 
judicata. 

8.  To  Enforce  Conveyance  After 
Death  of  Vendee. 

9.  To  Enforce  Decree  Obtained 
in  Another  State. 

10.  Necessary  Averments  To  Bind 
Surety. 

11.  Striking  Out,  When  Not  De= 
murrable. 

12.  By  Stockholder  for  Accumu= 
lated  Profits. 

13.  By  Stockholder  For  Misman= 
agement  of  Corporation. 

14.  Distinction  Between  Amend= 
ed  and  Supplemental  Bill. 

15.  By  Grantee  To  Enforce  Re= 
striction. 
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16.  Allegations  of  Bill  in  General. 

17.  Allegations  Narrating  Origin 
of  Trust  Fund. 

18.  Allegations  Showing  Dili= 
gence. 

19.  Setting  Forth  Copy  of  Let= 
ters. 

20.  Allegations  To  Set  Aside  Judg= 
ment  at  Law. 

21.  Allegations  To  Restrain  Utili= 
zation  of  Trade  Secret. 

22.  When  Petition  Used  To  Per= 
mit  Use  of  Trust  Funds. 

23.  Allegations  To  Prevent  Cor= 
poration  from  Voting  Its 
Stock. 

24.  When  Filed  by  Next  Friend 
of  Lunatic,  Before  Inquisition. 

25.  Testing  in  Summary  Way  by 
Plea  or  Answer. 

26.  By  Husband  and  Wife  for 
Injury  to  Wife's  Land. 

27.  Effect  of  Misjoinder  of  Causes 
of  Action. 

28.  Sufficiency  of,  in  General. 

II.  ANSWER. 

1.  Estoppel  on  Agreed  State  of 
Facts. 

2.  Must  Be  Full  and  Specific. 

3.  Under  Oath. 

4.  Allegations  of  Payment  into 
Court. 

5.  Order  for,  When  Appealable. 

6.  Supplemental. 

7.  Reserving  Exceptions. 

8.  Motion  To  Strike  Out. 

9.  On    Injunction   When   Oath 
Waived. 

10.  Submission  to  Jurisdiction. 

1 1 .  Effect  as  Evidence. 

12.  Exceptions  to  for  Insuffi= 
ciency. 

13.  Effect  of,  When  Interroga= 
tories  Given  Under  Oath. 

14.  Setting  Up  Recoupment  for 
Damages. 

HI.  DEMURRER. 

1.  Adequate  Remedy  at  Law. 

2.  When  Defendants  Non=resi= 
dents. 


3.  Striking  Out. 

4.  Specification  of  Grounds. 

5.  Want  of  Equity. 

6.  For  Vagueness. 

7.  When  Barred  for  Failure  To 
Answer. 

8.  When  Bill  Based  on  Inform- 
ation  and  Belief. 

9.  Distinction  Between  De= 
murrer  and  Motion  To  Strike 
Out. 

10.  Practice  on  Second  Demurrer. 

11.  Nature  of  Speaking  Demurrer. 

12.  Tender  of  Reconveyance  Be- 
fore Filing. 

13.  For  Want  of  Parties. 

14.  What  Admitted. 

15.  Presentation  of  Additional 
Ground  Ore  Tenus. 

IV.  RECEIVER. 

1.  Appointment  of. 

2.  Collateral  Attack  of  Appoint- 
ment  of. 

3.  Amendment  of  Order  of  Dis= 
tribution. 

V.  CROSS=BILL. 

1.  To  Declare  Trust  Deed  Void. 

2.  When  Multifarious. 

3.  Subjecting  Trust  Fund  to 
Payment  of  Judgment. 

4.  Setting  Up  Merger  of  Claims. 

5.  Preceded  by  Objection  of 
Nonjoinder. 

6.  When  Stricken  Out. 

7.  To  Enforce  Charge  on  Lands. 

8.  Bringing  in  New  Parties. 

VI.  DECREES  AND  ORDERS. 

1.  Designating  Payee  of  Fund. 

2.  Signed  by  Master. 

3.  Enforcement  of  Final. 

4.  Based  on  Defences  Alleged. 

5.  Method  of  Reviewing. 

a.  By  Bill  of  Review. 

b.  What   Considered    on    Ap- 

peal. 

c.  By  Petition. 

d.  When   and    for   What  Ap- 

peal Taken. 

e.  Rehearing. 

6.  Correction  of  Order. 
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7.  To  Permit  Court  of  Law  To 
Assess  Damages. 

8.  On  Matters  of  Argument  Only. 

9.  Petition  for  Benefits   Under 
Decree  After  Appeal  Taken. 

VII.  PLEA. 

1.  Of  Tender  into  Court. 

2.  Setting  Up  Defence  Apparent 
in  Bill. 

3.  Another  Action  Pending. 

4.  Necessity  of  Proving  All  Alle= 
gations. 

5.  Effect    of   Taking    Issue   on 
Plea. 

6.  When  Defence  Invalid. 

7.  Striking  Out. 

8.  To  Raise  Jurisdiction  of 
Court. 

9.  Of  Statute  of  Foreign  State. 
10.  Of  Discharge  in  Bankruptcy. 

VIII.  POWERS  OF  EQUITY  COURT. 

1.  To  Order  Inspection  of  Books 
and  Papers. 

2.  To  Correct  Adjudication. 

3.  In  General. 

4.  To  Retain  Cause  When  Ade= 
quale  Remedy  at  Law. 

5.  To  Make  Allowance  to  Coun= 
sel. 

IX.  APPEARANCE. 

X.  ADJOURNMENT. 

1.  Until    Issue   at   Law    Deter= 
mined. 

XL  INFORMATION. 

XII.  FILING  FOREIGN  LETTERS 
OF  ADMINISTRATION,  BEFORE 
PROSECUTING. 

XIII.  REMITTITUR. 

XIV.  POWER  OF  ADVISORY  MAS= 
TER. 

XV.  EXECUTION. 

XVI.  MASTERS'  REPORTS. 
1.  Exceptions  to. 

XVII.  POWER  OF  AMENDMENT. 


XVIII.  POWERS  OF  VICE=CHAN= 
CELLORS. 

XIX.  AFFIDAVITS. 

Cross  References.  Actions;  Abate= 
ment;  Accounts  and  Accounting; 
Amendment;  Appeal;  Corporations; 
District  Courts  ;  Divorce  ;  Eas= 
ment  and  Servitude  ;  Ejectment  ; 
Error;  Evidence;  Fees  and  Costs; 
Injunction;  Judgments;  Jurisdiction; 
Mechanics  Liens ;  Mortgages ;  Parties ; 
Partition;  Partnership;  Penalties; 
Process;  Receivers;  Replevin;  Sale; 
Verdicts;  Wills. 


I.  BILL  OR  PETITION. 

I.  Particularity  in  Alleging  Fraud. 

Where,  however,  such  relation  is  alleged, 
and  at  the  same  time  other  allegations  in 
the  pleading  show  that  its  influence  termin- 
ated prior  to  the  transaction  complained  of, 
the  rule  first  stated  applies. — Davis  vs. 
Davis,  10  Dick.  37. 

Where,  in  the  pleading,  the  existence  of  a 
confidential  relation  between  the  parties  is 
alleged  from  which  a  presumption  against 
the  validity  of  the  instrument  or  transaction 
complained  of  arises,  it  is  not  necessary  to 
particularize  acts  of  bad  faith  or  imposition, 
for  the  burden  rests  upon  the  other  side  to 
allege  and  prove  circumstances  which  will 
overcome  the  presumption. — Ibid. 

The  rule  is  that,  in  pleading  fraud,  the 
facts  which  are  relied  on  as  constituting  the 
fraud  must  be  stated  with  sufficient  particu- 
larity to  enable  the  person  charged  to  deny 
and  "disprove  or  explain  them. — Ibid. 

2.  Prayer  for  Relief. 

a.  Available  Under  General  Prayer. 

The  reformation  of  a  deed  is  fairly  within 
a  prayer  for  general  relief  in  a  bill  in  equity. 
— Haslett  vs.  Stephany,  10  Dick.  69. 

If  the  complainant,  on  the  facts  stated  in 
a  bill,  is  entitled  to  any  equitable  relief  what- 
ever, and  there  is  a  prayer  for  general  relief, 
this  may  be  granted,  even  if  the  special 
relief  claimed  be  not  warranted  by  the  facts, 
or  if  he  mistakes  the  principles  of  equity  upon 
which  his  right  to  relief  is  founded. — Junior 
Order  Building  and  Loan  Association^^. 
Sharpe,  18  Dick.  500. 

b.  When  Matters  Diverse  and  Discon- 
nected. 

A  bill  disclosing  no  common  subject 
matter   in    respect    to    which    complainant 
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seeks  relief,  but  diverse  and  disconnected 
matters,  in  respect  to  some  of  which  no 
relief  is  prayed  for  or  could  be  granted  as  to 
some  of  the  defendants,  is  objectionable,  and 
must  be  dismissed  as  to  the  defendants  duly 
objecting  under  rule  213. — Van  Hise  vs.  Van 
Hise,  16  Dick.  37. 

c.  Must  Be  Within  Scope  of  Bill. 

A  complainant  appealing  from  a  decree 
in  chancery  is  not  aggrieved  by  a  failure  or 
refusal  to  grant  relief  upon  matters  dis- 
closed in  evidence  that  are  not  within  the 
scope  of  the  bill. — Polhemus  vs.  Holland 
Trust  Co.,  16  Dick.  654. 

A  complainant  who  by  his  pleadings  and 
issues  joined  thereon  and  proofs  submitted 
in  support  of  those  issues,  has  presented 
certain  and  definite  grounds  for  relief,  can- 
not, after  the  case  has  closed,  without  sug- 
gestion of  amendment,  present  by  argument 
only,  entirely  different  and  new  grounds  for 
relief  and  have  decree  madeonthosegrounds. 
— Humphreys  vs.  Eastlack,  18  Dick.  137. 

d.  If    Any   Claim   Sustained,  Demurrer 
Overruled. 

Where  a  bill  prays  for  special  relief  on 
several  grounds,  and,  also,  general  relief,  a 
general  demurrer  must  be  overruled  if  any 
claim  of  the  bill  is  sustained. — Junior  Order 
Building  and  Loan  Association  vs.  Sharpe, 
18  Dick.  500. 

Where  a  bill  combines  prayers  for  proper 
and  improper  relief,  and  a  demurrer  to  the 
part  of  the  bill  seeking  improper  relief  is 
sustained,  the  bill  will  be  retained  for  the 
administration  of  the  relief  properly  sought. 
—Cole  vs.  Cole,  3  Rob.  3. 

A  demurrer  not  confined  to  the  part  of  a 
bill  on  which  no  relief  can  be  decreed,  but 
covering  the  whole  bill,  is  too  broad,  and 
must  be  overruled  if  the  bill  shows  one  suf- 
ficient ground  for  relief. — Ibid. 

Where  a  bill  combines  prayers  for  proper 
and  improper  relief,  and  a  demurrer  to  the 
part  of  the  bill  seeking  improper  relief  is 
sustained,  the  bill  will  be  retained  for  the 
administration  of  the  relief  properly  sought. 
—Ibid. 

3.  Multifariousness. 

a.  Multiplicity  of  Grounds  of  Relief. 

The  statements  of  such  bill  were  sufficient 
at  least  to  throw  on  such  demurring  de- 
fendants the  burden  of  proving  that  they 
were  bona-fide  purchasers  for  value,  without 
notice,  of  the  bonds  and  stock  held  by  them. 
— See  vs.  Heppenheimer,  10  Dick.  240.  A. 
11  Id.  453. 

A  bill  by  a  receiver  of  a  corporation 
against  the  stockholders  and  bondholders 
of  the  companv  alleged  that  .certain  persons 


formed  a  pool  io  promote  the  organization 
of  a  stock  company  to  buy  paper  mill-,  and 
procured  option-  on  thirty-nine  mills  at  a 
certain  price;  that  they  transferred  all 
options  to  one  man;  that  they  made  from 
him  a  pretended  purchase  by  the  company 
for  mortgage  bonds,  preferred  stock  and 
common  stock;  that  they  paid  the  original 
owners  partly  in  cash,  partly  in  preferred 
stock  and  partly  in  common  stock;  at  a 
price  far  beyond  the  real  value,  and  still  had 
a  large  amount  of  bonds  and  stock  of  both 
kind-  to  be  distributed  among  themselves 
as  promoters;  and  prayed  that  the  promo- 
te i-  should  be  decreed  to  make  good  to  the 
company  any  loss  by  reason  of  any  of  such 
bonds  or  stock  in  the  hands  of  bona-fide 
purchasers.  As  to  six  demurring  defendants, 
the  bill  alleged  that  certain  of  the  bonds  and 
stock  were  held  by  them  and  others;  that 
they  were  not  bona-fide  purchasers  of  such 
bonds,  or  bona-fide  creditors  or  stockholders 
of  tli,'  company,  and.  in  so  far  as  they  were 
not  said  promoters,  they  were  the  mere 
agents,  of  the  promoters.  The  object  of  tie- 
bill  was  to  ascertain  the  amount  for  which 
each  of  the  bonds  should  be  held,  and  reduce 
the  secured  indebtedness  accordingly;  to 
declare  all  bonds  issued  without  considera- 
tion void;  to  ascertain  the  amount  actually 
paid  for  the  stock,  and,  after  applying  the 
assets  to  payment  of  creditors,  to  assess  the 
difference  pro  rata  against  such  stockholders 
as  had  not  paid  for  their  stock.  HELD,  that 
the  bill  was  not  multifarious. — Ibid. 

A  bill  to  set  aside,  as  fraudulent  as  to  credi- 
tors, several  deeds  of  land  conveyed  by  the 
judgment  debtor  to  distinct  grantees,  is  not 
multifarious,  when  it  does  not  appear  how 
many  of  such  deeds  are  to  be  set  aside  or  in 
what  order,  and  all  the  grantees  are  entitled 
to  be  heard  on  such  questions. — Warrick  vs. 
Perrine,  20  Dick.  735. 

b.  Want  of  Equity. 

This  bill  is  not  subject  to  demurrer  as 
multifarious. — American  Central  Insurance 
Co.  vs.  Landau,  11  Dick.  513. 

c.  Intermingled  Grounds  in  Accounting. 

Where,  in  an  action  for  accounting,  the 
bill  states  several  separate  grounds  for  equit- 
able relief,  but  they  are  so  intermingled  that 
all  must  be  determined  in  order  to  settle  the 
account,  the  bill  is  not  multifarious. — Canon 
vs.  Ballard,  17  Dick.  3S3.     See  IS  Id.  797. 

d.  Amendment   Affecting   One   Defend- 

ant. 

Where  a  bill  was  brought  against  a  cor- 
poration organized  to  hold  and  control  the 
stock  of  other  corporations  to  dissolve  the 
same  for  illegality,  and  against  the  corpora- 
tions whose  stock  was  so  held,  a  requested 
amendment  to  the  bill  alleging  that  com- 
plainants, as  preferred  stockholders  of  one 
of  the' constituent  companies  were  entitled 
to  receive  a  stated  quarterly  dividend  from 
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the  net  profits  of  its  business,  and  that  such 
dividends  had  been  accumulated,  but  not 
paid,  and  paying  payment  thereof,  could 
not  be  allowed,  since,  as  it  affected  but  one 
of  the  parties  to  the  suit,  it  would  have 
rendered  the  bill  multifarious. — Dittman 
vs.  Distilling  Co.,  19  Dick.  537. 

e.  Vendors  to   Secret   Agreement,   De- 

fendants. 

A  written  agreement  was  made  between 
bankers,  as  promoters,  and  a  number  of 
manufacturers  of  paper  goods,  as  vendors, 
for  the  organization  of  a  corporation,  to 
which  the  properties  of  the  vendors  should 
be  conveyed,  fixing  the  rights  of  all  the  par- 
ties. A  secret  agreement  was  subsequently 
made  by  the  promoters  with  a  part  of  the 
vendors,  which  gave  the  latter  an  advantage 
and  profit  over  the  other  vendors.  HELD, 
that  a  bill  for  an  accounting  of  such  profits 
by  one  of  the  vendors,  a  party  to  the  first 
agreement  only,  was  not  subject  to  demurrer 
for  multifariousness  for  making  all  the 
vendors  with  whom  the  secret  agreement 
was  made,  parties  together  with  the  corpora- 
tion and  the  promoters. — Shutts  vs.  United 
Box,  Board  and  Paper  Co.,  1  Rob.  225. 

f.  Joinder  of  Distinct  Causes  of  Action. 

Where  a  bill  sought  specific  performance 
of  a  contract  executed  as  a  basis  of  division 
of  assets  between  a  township  and  boroughs 
set  off  therefrom,  as  required  by  Pamph.  L., 
1896,  oh.  183,  and  to  set  aside  as  fraudulent 
a  conveyance  for  nominal  consideration  hi 
a  portion  of  such  assets,  made  to  one  of  the 
defendants  having  notice  of  the  contract, 
to  hinder  and  delay  its  enforcement,  such 
bill  is  not  demurrable  because  of  multi- 
fariousness and  misjoinder  of  parties  or 
causes  of  action,  since  its  object  is  to  carry 
out  the  contract,  and  the  fraudulent  con- 
veyance must  be  disposed  of  to  accomplish 
that  result. — Woodridge  vs.  Carlstadt,  15 
Dick.  1. 

Where  specific  performance  was  sought 
of  a  contract  agreeing  on  a  division  to  be 
made  of  assets  held  by  a  township,  between 
such  township  and  boroughs  set  off  there- 
from, as  required  by  Pamph.  L.,  1896,  ch. 
183,  an  allegation  in  the  bill  of  a  conveyance 
by  the  township,  for  nominal  consideration, ' 
of  valuable  property  forming  part  of  such 
assets,  in  fraud  of  the  boroughs,  and  to 
hinder  and  delay  the  settlement,  was  not 
an  allegation  of  a  revocation  by  the  town- 
ship of  the  contract. — Ibid. 

Upon  such  a  bill  the  court  will  not  permit 
the  complainant  at  the  same  time  and  on  the 
same  proofs  to  bring  on  the  final  hearing  of 
the  statutory  action  against  the  corporation 
alleged  to  be  insolvent,  and  an  interlocutory 
motion  for  an  injunction  or  receiver  in  the 
other  action  under  the  general  equity  juris- 
diction of  the  court. — Pierce  vs.  Old  Do- 
minion, &c,  Smelting  Co.,  1  Rob.  399. 


A  bill  against  a  corporation  seeking  an 
injunction  and  receiver  on  the  ground  of 
insolvency  under  the  Corporation  act,  and 
also  embracing  a  distinct  action  based  upon 
the  general  equity  jurisdiction  of  the  court 
against  the  same  alleged  insolvent  corpora- 
tion and  other  defendants,  is  multifarious. — 
Ibid. 

4.  For  Discovery. 

a.  When  Answer  Without  Oath  Prayed. 

When  a  case  is  made  for  relief  and  dis- 
covery, discovery  will  be  compelled,  although 
answer  without  oath  is  prayed. — Manley  vs. 
Mickle,  10  Dick.  563. 

b.  Ordering  Defendant's  Appearance. 

In  proceedings  in  chancery  in  aid  of  an 
unsatisfied  judgment  and  execution  (Gen. 
Stat.,  p.  389,  sees.  88-94),  an  interlocutory 
order  for  discovery  should  specify  the  place 
for  defendant's  appearance. — Barr  vs.  Voor- 
hees,  10  Dick.  561. 

c.  Order  Forbidding  Transfer  of  Prop- 

erty. 

An  order  containing  a  prohibition  of  pay- 
ment or  transfer  by  or  to  judgment  debtor 
is  appealable. — Barr  vs.  Voorhees,  10  Dick. 
561. 

In  proceedings  in  chancery  in  aid  of  un- 
satisfied judgment  an  interlocutory  order 
forbidding  payment  or  transfer  by  or  to  a 
judgment  debtor  can  only  be  supported 
by  allegations  of  a  specific  debt  or  trust 
proved  by  oath. — Ibid. 

d.  When  Prayer  for  Other  Relief  Una- 

vailable. 

A  bill  for  discovery  and  relief  in  which  no 
case  for  relief  is  made  cannot  be  sustained 
for  discovery  alone. — Courter  vs.  Crescent 
Sewing  Machine  Co.,  15  Dick.  413. 

Although  complainant  may,  in  addition 
to  his  prayer  for  discovery,  have  added  a 
prayer  for  relief,  discovery  only  will  be 
decreed,  as  jurisdiction  to  decree  relief  upon 
a  purely  legal  claim  cannot  be  exercised 
though  the  parties,  so  far  as  it  is  possible, 
have  consented  to  the  jurisdiction  for  relief. 
—Miller  vs.  United  States  Casualty  Co.,  16 
Dick.  110. 

Discovery  in  equity  is  given  only  as  inci- 
dental to  other  relief  sought,  as  to  which 
complainant  has  no  adequate  remedy  at 
law. — De  Bevoise  vs.  H.  &  W.  Co.,  1  Rob. 
472. 

5.  Setting  Out  Defendant's  Claims. 

Under  the  statute  (Gen.  Stat.,  p.  3486) 
it  is  not  the  duty  of  the  complainant  to  set 
out  the  claims  of  the  defendants  in  the  bill. 
The  statement  of  the  defendants'  claims  is  a 
matter  for  the  answer. — Bishop  vs.  Waldron, 
11  Dick.  484.     A.  13  /,/.  583. 
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The  bill  of  complaint  is  sufficient  if  it  state 
the  legal  effect  of  the  complainant's  claim; 
matters  of  defence  not  affirmatively  appear- 
ing on  the  face  of  the  bill,  must  be  brought 
into  the  record  by  plea  or  answer. — Riley 
vs.  Hodgkins,  12  Dick.  278. 

Allegations  of  facts  which  do  not  state 
the  complainant's  claim  for  relief,  but  only 
forefend  some  answer  thereto,  which  the 
defendant  may  possibly  make,  ought  not  to 
be  set  out  in  the  bill  of  complaint. — Steven- 
son vs.  Morgan,  19  Dick.  219. 


6.  Estoppel  by  Pleadings  in  Action  at 

Law. 

_  In  an  action  at  law  against  heirs  and  de- 
visees, an  averment  in  a  plea  that  the  de- 
fendants had  aliened  their  ancestor's  estate 
before  the  action  was  commenced,  is  ma- 
terial and  traversable,  and  a  failure  on  the 
part  of  the  plaintiff  to  reply  thereto  is  an 
admission  of  a  bona-fide  alienation. — Brink- 
erhoff  vs.  Ransom,  12  Dick.  312. 

W  lure  an  action  at  law  is  pending  between 
a  city  and  a  railroad  company  for  the  settle- 
ment of  the  question  as  to  the  "existence  of 
a  public  highway,  on  an  information  subse- 
quently filed  by  the  attorney-general,  in 
connection  with  a  bill  by  the  city,  to  ques- 
tion the  validity  of  thegrant  under  which 
the  railroad  company  claims  the  relief  on 
the  information,  as  well  as  on  the  bill, 
should  only  be  auxiliary  to  the  action  at  law, 
and  questions  of  a  legal  character  which 
have  been  or  may  be  decided  in  that  action 
should  not  be  reviewed,  Attorney-General 
vs.  Central  Railroad  Co.,  61  N.  J.  Eq.  (16 
Dick.)  259,  distinguished. — Attorney-Gen- 
eral vs.  Central  Railroad  Co.,  2  Rob.  19S. 

7.  Judgment  at  Law,  Res  Ad  judicata. 

In  a  suit  to  enjoin  the  use  of  another's 
land,  defendant  is  estopped  from  asserting 
a  right  to  use  it  under  a  license,  evidence 
of  which  had  been  admitted  and  considered 
no  defence  under  the  general  issue  in  a  prior 
action  of  ejectment,  as  the  judgment  would 
conclusively  settle  the  rights  of  the  parties 
under  the  license,  though  ordinarily  evi- 
dence of  such  a  license  is  inadmissible  under 
the  general  issue. — Delaware,  Lackawanna 
&  Western  Railroad  Co.  vs.  Breckenbridge, 
12  Dick.  154.     -4.  13  Id.  581. 

8.  To  Enforce  Conveyance  After  Death 

of  Vendee. 

A  bill  to  enforce  a  conveyance  under  the 
exercise  of  an  option  after  the  death  of  the 
proposed  vendee,  should  be  filed  by  the 
executor  of  his  will  or  by  his  legatee,  and  if 
by  the  latter,  should  show  the  executor's 
assent,  &c. — McCormick  vs.  Stephany,  12 
Dick.  257. 


9.  To  Enforce  Decree  Obtained  in  An- 
other State. 

The  suit  was  properly  brought  in  New 
Jersey,  where  the  executors  disagreed,  were 
constantly  litigating,  and  had  been  ordered 
to  deposit  all  moneys  received  by  them  as 
executors  with  a  trust  company  in  New 
York,  from  which  no  funds  could  be  paid 
except  by  order  of  court,  and  the  fund  would 
thus  be  subject  to  the  risk  of  being  tied  up 
in  the  trust  company,  and  complainants 
subjected  to  expense  and  trouble  in  securing 
an  order  for  its  payment  to  them. — Allen 
vs.  Arkenburgh,  12  Dick.  440. 

Subject  to  his  own  claims  for  ta 
sessments,  &c,  paid  by  him,  a  testator  in 
New  York  held  land  in  New  Jersey,  in  trust 
as  to  four-fifths  thereof  for  persons  residing 
in  New  Jersey,  and  as  to  one-fifth  for  him- 
self. Under  a  testamentary  power  of  sale, 
his  two  executors  sold  the  land,  taking  a 
mortgage  thereon  as  executors  for  part  of 
the  price.  The  cestuis  que  trust  sued  the 
executors  in  New  York,  both  as  such  and 
individually,  to  compel  a  recognition  of  the 
trust,  and  the  decree  confirmed  their  liabil- 
ity to  first  satisfy  testator's  claims,  which 
they  did,  and  then  to  pay  the  balance, 
which  they  were  decreed  to  hold  in  trust, 
one-fifth  to  the  estate  and  the  other  four- 
fifths  to  complainants.  Subsequently  one 
executor,  at  the  instance  of  the  cestuis  que 
trust,  and  in  opposition  to  his  co-executor, 
foreclosed  the  mortgage.  HELD,  that  a 
bill  filed  by  the  cestuis  que  trust  in  New 
Jersey  against  the  persons  who  were  execu- 
tors to  enforce  the  New  York  decree  in  their 
favor,  and  to  hold  the  mortgage  fund  within 
the  jurisdiction  of  the  New  Jersey  court,  was 
not  a  suit  against  defendants  as  executors  of 
a  foreign  testator,  of  which  the  court  had 
no  jurisdiction,  but  against  them  as  indi- 
viduals, since  the  claim  was  not  against  the 
estate  of  testator,  and  so  far  as  it  might  be 
considered  such,  had  been  established  by 
the  New  York  decree  as  a  claim  against 
defendants  individually. — Ibid. 

10.  Necessary  Averments  To  Bind 
Surety. 

A  bill  for  injunction  to  restrain  enforce- 
ment of  a  note  against  a  surety,  because  of 
an  extension  to  the  principal,  should  state 
facts  from  which  the  court  can  determine 
whether  the  alleged  extension  was  a  violation 
of  the  surety's  rights.  Hence  an  averment 
which  fails  to  give  the  time,  circumstances 
and  consideration  of  the  extension  agree- 
ment, is  insufficient. — Grier  vs.  Flitcraft,  12 
Dick.  556. 

11.    Striking  Out,  When  Not  Demur= 
rable. 

Under  rule  213  a  defendant  must  move  to 
strike  out  a  bill  while  the  pleadings  are  in 
that  condition  in  which  he  could  demur  to 
it. — Ireland  vs.  Kelly.  15  Dick.  308. 
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12.  By   Stockholder  for   Accumulated 

Profits. 

A  bill  filed  by  a  stockholder  of  a  corpora- 
tion, averring  that  there  are  accumulated 
profits  of  its  business  not  reserved  for  work- 
ing capital  under  the  statute,  and  praying 
that  its  directors  should  meet  and  declare 
a  dividend  out  of  such  accumulated  profits, 
is  not  demurrable. — Griffing  vs.  Griffing  Iron 
Co.,  16  Dick.  269. 

13.  By   Stockholder   for    Mismanage= 

merit  of  Corporation. 

Pamph.  L.,  1896,  p.  293  requires  directors 
of  corporations  to  declare  regular  dividends 
of  their  accumulated  profits,  if  any  exist 
after  reserving,  over  and  above  its  capital, 
such  sum  as  a  working  capital  as  may  be 
fixed  by  the  stockholders.  A  stockholder's 
bill  alleged  the  payment  of  a  large  dividend, 
but  that  the  corporation  also  had  a  large 
accumulation  of  profits  which  should  be 
distributed  as  dividends,  but  it  was  not 
stated  that  such  sum  was  larger  than  the 
stockholders  had  fixed  as  a  reserve.  HELD, 
that  the  bill  was  not  sufficient  to  show  that 
such  accumulated  profits  should  be  dis- 
tributed among  the  stockholders,  since  it 
would  be  presumed  that  such  sum  was  re- 
served by  the  stockholders  as  a  working 
capital. — Trimble  vs.  American  Sugar  Re- 
fining Co.,  16  Dick.  340. 

A  stockholder's  bill  which  alleges  that 
the  authorized  business  of  the  corporation 
is  the  buying,  refining  and  selling  of  sugar, 
but  that  the  management  is  diverting  its 
funds  to  the  purchase,  roasting  and  sale  of 
coffee,  is  not  sufficient  to  show  that  such 
act  is  ultra  vires,  but  the  portion  of  the 
articles  of  incorporation  specifying  the 
business  of  the  company  should  be  pleaded, 
since  the  allegation  is  but  the  pleader's  con- 
clusion as  to  the  effect  of  such  articles. — 
Ibid. 

A  bill  by  a  stockholder  owning  a  small 
portion  of  the  stock  of  a  corporation,  com- 
plaining of  the  policy  thereof,  should  allege 
that  neither  himself  nor  his  predecessor  in 
interest  ever  acquiesced  in  such  policy,  since 
he  would  be  bound  by  such  acquiescence. — 
Ibid. 

Where  a  stockholder  owning  a  small  por- 
tion of  the  stock  of  a  corporation  brings 
suit  in  equity  for  an  alleged  misconduct  in 
the  management  of  the  corporation  business, 
he  must  show  a  clear  cause  by  distinct 
affirmative  allegations,  even  if  they  include 
allegations  of  a  negative  character. — Ibid . 

14.  Distinction  Between  Amended  and 

Supplemental  Bill. 

Facts  occurring  and  being  within  com- 
plainant's knowledge  before  the  filing  of  the 


original  bill,  should  be  introduced  by  appli- 
cation to  amend  the  bill,  and,  being  intro- 
duced by  supplemental  bill,  render  it  de- 
murrable so  far  as  based  thereon. — Commer- 
cial Assurance  Co.  vs.  New  Jersey  Rubber 
Co.,  16  Dick.  446.     See  19  Id.  338. 

15.  By  Grantee  to  Enforce  Restriction. 

The  bill  of  complaint  of  such  a  grantee  of 
the  original  owner  will  not  be  entertained 
when  it  is  shown  that  he  has  himself,  on  his 
own  lot,  part  of  the  tract  within  the  general 
plan,  violated  the  very  restriction  which, 
by  his  bill,  he  seeks  to  enforce  against  his 
neighbor's  lot,  also  part  of  that  tract. — 
Ocean  City  Association  vs.  Headley,  17  Dick. 
322. 

16.  Allegations  of  Bill  in  General. 

A  bill  of  complaint  in  chancery  must  set 
out  all  the  facts  and  circumstances  upon 
which  the  decision  of  the  case  will  turn — ■ 
Schrafft  vs.  Wolters,  18  Dick.  793. 

If  the  bill  is  defective  in  this  respect  it  will 
be  dismissed  unless  the  complainant  obtain 
leave  to  amend. — Ibid. 


17.  Allegations    Narrating    Origin    of 
Trust  Fund. 

In  an  action  by  a  trustee  to  recover  trust 
property  alleged  to  have  been  wrongfully 
obtained  by  the. defendant,  parts  of  the  bill 
narrating  the  origin  and  terms  of  the  trust 
and  the  parties  thereto  should  not  be  stricken 
out  as  immaterial. — Riley  vs.  Fithian,  19 
Dick.  259.     A.  20  Id.  399. 

18.  Allegations  Showing  Diligence. 

An  allegation  in  the  bill,  in  an  action  to 
recover  property  of  which  complainant 
claims  to  have  been  defrauded,  that  he  con- 
sulted his  counsel  as  to  the  transactions, 
and  directed  him  to  investigate  the  facts  to 
enable  him  to  take  legal  steps  for  relief, 
should  not  be  stricken*  out,  as  it  tends  to 
show  diligence  and  explain  delay,  and  is  not 
prejudicial  to  the  defendant. — Riley  vs. 
Fithian,  19  Dick.  259.     A.  20  Id.  399. 

19.  Setting  Forth  Copy  of  Letters. 

The  insertion,  in  a  bill  by  a  trustee  to 
recover  trust  property,  of  a  copy  of  a  letter 
written  by  complainant's  counsel  to  defend- 
ant before  suit,  stating  counsel's  views  as 
to  the  legal  basis  of  complainant's  claim, 
and  suggesting  an  "adjustment  without  re- 
course to  the  courts,"  is  proper  as  being 
matter  showing  that  the  defendant  was 
warned  of  his  alleged  inequitable  conduct 
previous  to  the  suit.  Such  an  allegation 
suggests  considerations  which  may  affect  the 
allowance  of  costs. — Riley  vs.  Fithian,  19 
Dick.  259.     A.  20  Id.  399. 
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20.  Allegations  To  Set  Aside  Judgment 
at  Law. 

A  bill  seeking  relief  against  a  judgment 
at  law  on  the  ground  that  the  complainants 
had  a  valid  legal  defence  to  that  action, 
which  they  were  prevented  from  presenting 
because  the  evidence  on  which  such  defence 
could  be  made  was  not  discovered  until  after 
the  trial  and  judgment,  must  not  only  show 
the  relevancy  or  materiality  of  such  evidence 
but  must  also  show  that  proper  diligence 
had  been  used  in  the  preparation  for  such 
-  trial,  or  that  no  diligence  would  have  dis- 
covered such  evidence,  and  it  is  demurrable 
if  it  fails  to  make  such  averments.— Hayes 
vs.  Phonograph  Co.,  20  Dick.  5. 

21.  Allegations  To  Restrain  Utilization 
of  Trade  Secret. 

A  bill  to  restrain  defendants  from  utilizing 
a  trade  secret  belonging  to  complainant 
alleged  that  defendants  utilized  all  the  de- 
vices owned  and  controlled  by  complainant, 
including  manv  for  which  patents  had  be.  n 
not  applied  for,  and  for  which  patents  have 
since  been  granted  complainant.  HELD, 
that  a  contention  that  it  appeared  that 
many  parts  of  the  process  had  been  pub- 
lished, and  that  it  did  not  appear  which  part 
remained  secret,  and  that  for  infringements 
of  a  patent  process  relief  must  be  had  in  the 
federal  courts,  was  of  no  merit,  the  language 
of  the  complaint  meaning  that  there  were 
patented  as  well  as  unpatented  devices,  and 
it  not  being  incumbent  on  the  pleader  to 
separate  the  one  from  the  other. — Vulcan 
Detinning  Co.  vs.  American  Can  Co.,  1  Rob. 
243. 

In  a  bill  to  restrain  defendants  from 
utilizing  a  certain  trade  secret  belonging  to 
complainant,  an  allegation  that  complainant 
was  the  assignee  of  the  secret  under  an  as- 
signment from  a  certain  partnership,  which 
was  the  owner  of  the  same,  was  sufficient, 
without  an  allegation  showing  that  either  of 
the  partners  was  the  inventor  or  discoverer 
of  the  secret,  or  an  allegation  tracing  the 
title  of  the  co-partnership  back  to  any  in- 
ventor or  discoverer. — Ibid. 

22.  When  Petition  Used  To  Permit  Use 

of  Trust  Funds. 

Any  jurisdiction  of  the  court  of  chancery, 
otherwise  than  under  Pamph.  L.,  1S97,  p. 
190,  to  permit  the  use  of  trust  funds  for  the 
erection  of  a  building  on  lands  also  held  in 
trust  by  the  trustee,  cannot  be  exercised  on 
a  petition,  but  only  on  a  bill.— In  re  Miller,  1 
Rob.  431. 

23.  Allegations  To  Prevent    Corpora= 

tion  from  Voting  Its  Stock. 

Where  the  bill  in  a  suit  to  prevent  the 
officers  and  directors  of  a  corporation  from 
voting  shares  of  the  corporation's  stock  at 
a  meeting  of  the  stockholders  for  the  purpose 


0f  electing  directors  charges  that  persons 

own  and  control  enough  of  the  Btock  of  the 
corporation,  which,  if  used  in  connection 
with  the  shares  of  its  own  stock  acquired  by 
the  corporation'-  purchase  of  all  the  capital 
stock  of  another  corporation,  would  make  a 
majority  of  the  voting  strength  of  its  stock, 
and  intend  so  to  do.  it  is  sufficient  as  against 
an  objection  of  vagueness,  though  failing  to 
specify  the  amount  of  stock  and  the  names 
of  the  persons  who  own  and  control  it. — 
O'Connor  vs.  International  Silver  Co.,  2  Rob. 
67.     See  Id.  680. 

Where  the  bill  charged  that  the  officers 
were  drawing  excessive  salaries,  the  failure  ■ 
to  state  their  names  and  their  specific  official 
designations  would  not  affect  the  sufficiency 
of  the  bill  as  againsl  an  objection  of  vague- 
ness, no  relief  being  sought  on  such  allega- 
tions.— Ibid. 

24.  When    Filed    by    Next    Friend    of 
Lunatic,  Before  Inquisition. 

A  bill  may  be  filed  by  a  next  friend  on 
behalf  of  a  lunatic  not  so  found  on  an  inquisi- 
tion, upon  an  order  of  the  chancellor  made 
upon  affidavits  showing  the  complainant's 
incompetency. — Kroehl  vs.  Taylor,  3  Rob. 

Upon  such  a  bill  filed  under  an  order  of 
the  chancellor,  a  motion  was  made  to  strike 
the  bill  from  the  files,  supported  by  proof 
of  complainant's  competency,  and  of  her 
desire  that  the  disposition  of  property  at- 
tacked by  the  bill  should  stand.  HELD, 
that  upon  such  conflicting  affidavits,  the 
chancellor  would  either  examine  the  com- 
plainant as  to  her  intelligent  desire  to  with- 
draw- the  bill,  or  would  select  a  judicious 
master  to  make  such  examination. — Ibid. 

25.  Testing  in  Summary  Way  by  Plea 

or  Answer. 

Where  a  proceeding  is  brought  by  a  stock- 
holder of  a  corporation  to  have  it  placed 
under  disabilities  because  of  insolvency, 
whether  the  complainant  is  a  stockholder, 
and  so  entitled  to  sue,  may  be  tested  in  a 
summary  manner  by  plea,  in  case  the  suit  is 
commenced  by  bill,  or  by  answer,  in  case  it 
is  instituted  by  petition. — Hoopes  vs.  Basic 
Co.,  3  Rob.  679. 

26.  By  Husband  and  Wife  for  Injury 

to  Wife's  Land. 

If  a  bill  by  husband  and  wife,  filed  in  re- 
spect to  an  injury  to  the  wife's  land,  does 
not  show  that  there  is  issue,  upon  the  birth 
of  which  the  husband  would  become  entitled 
to  an  estate  by  the  curtesy  consummate  on 
her  death,  such  bill  is  demurrable.  If 
such  bill  should  show  the  birth  of  issue  and 
an  injury  to  the  husband's  right,  the  proper 
practice  would  be  to  make  Mm  defendant, 
he  being  a  necessary  party  thereto. — Dore- 
mus  vs.  Paterson,  3  Rob.  188. 
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27.  Effect  of  Misjoinder  of  Causes  of 
Action. 

A  bill  by  a  beneficiary  under  a  foreign  will, 
against  the  executrix  and  trustee  thereunder, 
alleging  that  the  latter  has  not  accounted 
for  the  estate  in  the  foreign  jurisdiction, 
but  has  removed  the  assets  to  this  state  and 
used  them  (with  other  moneys)  in  the  pur- 
chase of  real  estate  which  she  caused  to  be 
conveyed  to  her  children,  they  having 
knowledge  of  such  use  of  the  assets,  and 
seeking  an  accounting  of  the  assets,  and  a 
charge  upon  such  real  estate,  is  not  open  to 
demurrer. — Holzer  vs.  Thomas,  3  Rob.  515. 


The  bill  further  alleging  that  the  same 
defendant  was  also  executrix  and  trustee 
under  a  will  of  a  resident  of  this  state  (in 
which  complainant  was  interested),  and  had 
never  properly  accounted  for  the  assets 
thereof,  but  had  mingled  them  with  the 
assets  derived  from  the  foreign  estate  above 
referred  to,  and  used  them  in  the  purchase 
of  said  real  estate,  and  seeking  an  account- 
ing and  relief  as  to  such  real  estate.  HELD, 
not  open  to  a  demurrer  for  misjoinder  of 
causes  of  action,  the  two  separate  account- 
ings sought  being  essential  and  necessary  to 
the  main  relief  prayed  against  the  real  estate 
thus  acquired  from  the  mingled  assets. — 
Ibid. 

While  unexplained  laches  appearing  on 
the  face  of  the  bill  is  good  ground  of  demur- 
rer. HELD,  that  the  allegations  of  this 
bill,  if  proved,  will  explain  the  long  delay 
apparent  on  the  face  of  the  bill. — Ibid. 

28.  Sufficiency  of,  in  General. 

A  bill  alleging  that  property  was  conveyed 
t<>  defendant — first,  to  secure  himself  in  :i 
certain  amount;  second,  to  secure  com- 
plainant in  a  certain  sum  which  defendant 
owed  complainant,  and  which  is  past  due; 
and,  third,  to  sell  and  divide  the  proceeds; 
and  that  on  demand  defendant  refuses  to 
sell  the  property,  claiming  the  right  to  hold 
it  unsold  at  his  pleasure,  states  a  cause  of 
action. — Canon  vs.  Ballard,  17  Dick.  383. 
See  18  Id.  797. 

A  bill  alleging  that  certain  land  was  con- 
veyed to  defendant  in  full  payment  of  a 
sum  which  he  had  paid  as  a  surety  for  com- 
plainant, but  that  defendant  claimed  such 
conveyance  was  only  as  security,  and  that 
complainant  owes  the  amount,  states  a 
cause  of  action  to  determine  their  respective 
rights.— Ibid. 

A  bill  alleging  that  defendant  holds  com- 
plainant's bond  and  notes,  which  have  been 
fully  paid,  but  which  defendant  claims  are 
unpaid,  and  praying  that  he  be  required  to 
surrender  them,  states  a  cause  of  action  for 
equitable  relief. — Ibid. 


II.  ANSWER. 

1.  Estoppel  on  Agreed  State  of  Facts. 

A  plaintiff  at  whose  instance  a  courl  held 
that  a  defence  presented  by  the  defendant, 
on  an  agreed  statement  of  fact,  was  not 
available  at  law,  cannot  set  up,  in  defence 
to  a  bill  filed  by  the  defendant  to  obtain  the 
benefit  of  the  defence  in  equity,  that  the 
agreed  statement  of  facts  submitted  to  the 
law  court  was  incorrect,  a  fact  being  omitted 
which  would  have  rendered  the  defence  good 
at  law. — Binns  vs.  Slingerland,  10  Dick.  55. 
Seel\  Id.  413. 


2.  Must  Be  Full  and  Specific. 

When  there  is  submission  to  answer,  there 
must  be  a  full  answer. — Manley  vs.  Mickle, 
10  Dick.  563. 

Where  there  is  a  distinct  charge  in  the 
bill  of  a  matter  within  the  personal  knowl- 
edge of  the  defendants,  and  they  are  asked 
to  answer,  a  failure  to  answer  a  distinct 
charge  within  their  knowledge  is  an  admis- 
sion of  the  truth  of  the  allegation. — Tate  vs. 
Field,  11  Dick.  35. 

A  bill  alleged  that  complainant  owed 
defendant  a  certain  sum ;  that  complainant 
had  been  notified  that  by  an  agreement 
between  defendant  and  a  third  person  the 
latter  was  entitled  to  one-half  that  sum; 
that  such  person  had  warned  complainant 
not  to  pay  that  half  to  anyone  but  himself; 
and  that  complainant  did  not  know  to 
whom  it  belonged ;  and  asked  that  defendant 
and  such  third  person  might  interplead,  and 
be  enjoined  from  further  prosecuting  a  suit 
at  law  until  decree.  Defendant  denies  that 
there  was  any  such  agreement,  and  insists 
that  she  alone  is  entitled  to  the  fund. 
HELD,  that  a  motion  to  dissolve  the  pre- 
liminary injunction  restraining  the  suit  at 
law,  on  the  ground  that  the  answer  denies 
every  fact  on  which  complainant's  equity 
depends,  will  not  be  granted,  since  the 
answer  simply  denies  the  existence  of  the 
agreement,  and  is  not  responsive  to  com- 
plainant's bill. — Ireland  vs.  Kelly,  15  Dick. 
308. 

If  a  defendant  submits  to  answer  he  must 
answer  fully,  and  not  only_  as  to  his  knowl- 
edge of  each  fact  charged;  he  must  answer 
if  he  have  no  knowledge,  as  to  his  informa- 
tion and  belief  regarding  it. — Thompson  vs. 
North,  1  Rob.  278. 

3.  Under  Oath. 

Where  an  answer  is  prayed  under  oath, 
and  defendant  denies  material  allegation  of 
the  bill,  complainant  must  plead  further, 
or  offer  proof  in  behalf  of  the  allegation. — 
Neldon  vs.  Roof,  10  Dick.  608. 
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4.  Allegations  of  Payment  into  Court. 

An  allegation  that  "defendant  now  brings 
th.  money  into  court"  is  equivalent  to  an 
allegation  that  defendant,  cither  in  person  or 
by  solicitor,  walked  into  the  court  with  his 
answer,  and  brought  the  money  with  him, 
and,  with  the  answer,  delivered  it  to  the 
clerk.—  Neldon  vs.  Roof,  10  Dick.  608. 

5.  Order  for,  When  Appealable. 

Quaere.  Is  an  order  for  a  further  answer 
appealable?— Manley  vs.  Mickle,  10  Dick. 
563. 

6.  Supplemental. 

By  the  terms  of  a  mortgage  it  is  provided 
that  the  mortgagee  shall,  on  request,  release 
from  the  lien  of  the  mortgage,  for  each  160 
of  principal  paid,  a  lot  of  land  to  be  selected 
by  the  mortgagor,  or  its  grantee,  containing 
two  thousand  square  feet.  There  was  a 
default  in  the  payment  of  the  interest  due 
on  the  mortgage.  Bill  was  filed  to  foreclose. 
A  defendant  who  was  a  grantee  of  the 
mortgagor  had  made  an  inefficient  tender. 
which  he  set  up  by  way  of  answer.  This 
was  overruled.  He  now  claims  to  have 
made  a  tender  of  $90  to  the  mortgagee,  with 
a  demand  for  the  release  of  two  thousand 
square  feet  of  land  conveyed  to  him  and 
selected  by  him  in  accordance  with  the  above 
provision.  This  tender  and  demand  were 
made  after  the  bill  filed,  but  before  decree 
against  the  defendant.  HELD,  the  de- 
fendant should  be  permitted  to  file  a  sup- 
plemental answer,  setting  up  the  later  tender 
and  demand.— Hall  vs.  Home  Building  Co., 
11  Dick.  304. 

The  court  will  not  refuse  to  hear  a  defence 
based  upon  an  event  which  has  happened 
since  the  filing  of  the  bill,  unless  there  be 
something  in  the  relation  of  the  parties,  or 
the  subject  matter  of  the  suit,  which  should 
exclude  the  proposed  defence. — Ibid. 

7.  Reserving  Exceptions. 

A  general  clause  in  an  answer  in  equity, 
reserving  exceptions,  will  be  stricken  out  as 
in  contravention  of  rule  208.— Plum  vs. 
Smith,  11  Dick.  468. 

8.  Motion  To  Strike  Out. 

Under  chancery  rule  213,  providing  that 
a  motion  to  strike  out  the  information  and 
bill  shall  have  the  effect  of  a  demurrer,  a 
motion  to  dismiss  an  information  and  bill 
in  chancerv  for  an  injunction  should  not  be 
reserved  for  future  determination  on  final 
hearing,  but  should  be  determined  as  to  all 
questions  of  law  on  the  admitted  facts, 
and  questions  as  to  jurisdiction  of  the 
chancery  court,  and  of  want  of  equity,  be- 
fore a  preliminary  injunction  is  granted. — 
Grey  vs  Greenville  and  Hudson  Railway  Co., 
14  Dick.  372.     See  17  Id.  768. 


Under  rule  213,  authorizing  adjudication 
of  objections  to  pleadings  in  equity  on  mo- 
tion, a  motion  to  strike  out  parts  of  answer 
for  insufficiency  cannot  be  sustained  where 
the  motion  docs  not  allege  the  particular 
defects  objected  to. — Doane  &  Jones  Lumber 
Co.  vs.  Essex  Building  &  Loan  Co.,  14  Dick. 
142. 

A  motion  to  strike-  out  allegations  of  an 
answer  in  equity  on  the  ground  that  the 
matter  set  up  docs  not  disclose  any  equit- 
able defence,  is  a  mere  demurrer,  and  hence 
erroneous,  under  chancery  rule  213,  author- 
izing adjudication  of  objections  to  any  plead- 
ing on  motion  without  demurrer. — Ibid. 

A  complainant  may  not,  under  a  motion 
to  strike  out.  present  and  have  determined 
the  sufficiency  in  law  of  facts  set  forth  in  an 
answer  to  constitute  a  defence. — Haberman 
vs.  Kaufer,  15  Dick.  271. 

A  motion  to  strike  out  a  defence-  in  an 
answer  as  impertinent  or  immaterial  will  be 
refused,  unless  the  matter  criticised  is  so 
unrelated  to  the  complainant's  claim  as  to 
be  unworthy  of  any  consideration  as  a  de- 
fence, either  of  fact  or  of  law. — Ibid. 

9.  On  Injunction  When  Oath  Waived. 

Under  the  Chancery  act  providing  that 
complainant  may  pray  that  defendant 
answer  without  oath,  &c,  the  rule  that  a 
preliminary  injunction  will  be  dissolved 
when  a  responsive  answer,  under  oath,  by  a 
defendant  having  knowledge  of  the  transac- 
tions, denies  the  facts  on  which  the  equity 
of  the  bill  depends,  is  unaffected  by  the 
fact  that  complainant,  in  his  bill,  waives  an 
answer  under  oath. — Ireland  vs.  Kelly,  15 
Dick.  309. 

10.  Submission  to  Jurisdiction. 

Answering  fully,  on  the  merits,  a  bill  in 
chancery  submits" the  defendant  to  the  juris- 
diction of  the  court,  notwithstanding  any 
objection  to  jurisdiction  over  the  defendant 
reserved  in  the  answer. — Polhemus  vs.  Hol- 
land Trust  Co.,  16  Dick.  654. 

11.  Effect  as  Evidence. 

In  an  action,  submitted  on  bill,  answer 
and  replication  to  recover  money  collected 
by  the  mortgagor  for  damage  to  mortgaged 
property  by  a  fire  negligently  started  by 
another,  on  the  ground  that  the  mortgaged 
property,  which  had  been  sold,  leaving  a 
deficiencv.  was  depreciated  by  such  fire,  the 
verified  answer  denied  that  the  propertv 
was  depreciated  in  value  by  the  fire,  and 
alleged  that  the  depreciation  was  owing  to 
the  fall  in  value  of  such  and  all  similar 
property.  HELD,  that  a  replication  being 
filed,  such  answer,  though  responsive,  had 
the  effect  of  evidence  only  in  relation  to 
facts  which  were  within  the  personal  knowl- 
edge of   the  defendants,    and   hence   such 
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Answer. — Demurrer. 


denial  and  allegations  did  not  overcome  the 
prima  facie  case  of  depreciation,  to  the  ex- 
tent of  the  damages  recovered,  made  by 
complainant's  bill. — Corporation  for  Relief 
vs.  Eden,  17  Dick.  542. 

An  unqualified  admission  on  information 
and  belief  will  dispense  with  proof  of  the 
fact  alleged. — Thompson  vs.  North,  1  Rob. 
278. 

12.  Exceptions  To,  for  Insufficiency. 

An  answer  is  only  insufficient  when  a  por- 
tion of  the  bill,  to  which  the  complainant  is 
entitled  to  an  answer,  has  not  been  answered, 
and  is  not  insufficient  merely  because  it  does 
not  present  an  equitable  defence. — Steepy 
vs.  Public  Service  Corporation,  20  Dick.  529. 

A  defendant  is  not,  in  answering,  required 
to  obtain  information,  not  in  his  own  or  his 
agent's  possession. — Thompson  vs.  North, 
1  Rob.  278.    • 

Exceptions  for  insufficiency  will  lie  to  the 
answer  of  a  corporation. — Flitcroft  vs.  Allen- 
hurst  Club,  3  Rob.  13. 

13.  Effect  of,  When  Interrogatories 

Given  Under  Oath. 

Where  a  complainant,  by  his  bill,  prays 
for  an  answer  without  oath,  and  at  the  same 
time  in  the  body  of  his  bill  addresses  to  the 
defendant  certain  interrogatories,  which  the 
defendant  answers  under  oath,  such  answers 
have  not  the  effect  either  of  a  sworn  answer 
to  the  complainant's  bill  or  of  answers  to 
interrogatories  annexed  to  the  bill  and 
propounded  under  the  statute;  at  most, 
such  answers,  as  to  matters  of  fact  so  sworn 
to,  constitute  an  ex  parte  affidavit,  which, 
if  read  without  objection,  may  be  treated  as 
evidence  in  the  cause. — Marvel  vs.  Fralinger, 
1  Rob.  622. 

14.  Setting  Up  Recoupment  for  Dam= 
ages. 

The  complainant's  bill  set  out  that  the 
complainant  had  performed  labor  and 
furnished  materials,  namely,  stone,  to  the 
contractors,  in  and  about  the  worR  of 
macadamizing  and  grading  a  public  road 
under  a  contract  by  the  defendants  with  the 
board  of  freeholders  of  the  county  of  M. 
To  this  bill  the  contractors  filed  an  answer, 
setting  up  an  abatement  of  the  amount 
alleged  to  be  due  from  their  firm  to  the  com- 
plainant because  the  defendants  were 
obliged  to  pay  the  sum  of  $684  for  demur- 
rage to  a  railroad  company  on  carloads  of 
stone  shipped  by  the  defendants,  which,  by 
the  contract,  the  complainant  was  obliged 
to  haul  and  distribute  upon  said  road,  but 
which  the  complainant  allowed  to  remain  at 
said  stations  an  undue  length  of  time,  there- 
by subjecting  the  same  to  the  charge  for 
demurrage  aforesaid  which  the  defendants 
were  obliged  to  pay.  HELD,  (1)  that  this 
is  not  a  claim  by  way  of  set-off,  but  it  is  a 


claim  of  recoupment  for  unliquidated 
damages;  (2)  that  this  claim  was  properly 
made  in  the  answer.  It  was  also  made  in 
the  answer  by  way  of  cross-bill,  which  was 
properly  struck  out,  for  the  reason  that  in 
the  proceeding  under  this  statute  there 
could  be  no  judgment  in  favor  of  the  com- 
plainant as  against  the  contractor  as  a 
debtor. — Norton  vs.  Sinkhorn,  18  Dick.  314. 

The  order  of  the  chancellor  striking  out 
that  part  of  the  answer  is  reversed;  the 
order  striking  out  the  answer  by  way  of 
cross-bill  is  affirmed,  and  an  order  should  be 
entered  that  the  fund  be  retained  in  the  court 
of  chancery  and  the  case  be  allowed  to 
stand  over  until  the  defendants  shall  have 
their  damages,  arising  from  the  breach  of 
contract  by  the  complainant  set  out  in  the 
answer,  assessed  in  a  court  of  law,  within 
such  time  and  in  such  manner  as  the  court 
of  chancery  may  direct. — Ibid. 

Recoupment  is  a  claim  in  abatement  of 
the  damages  to  be  recovered  by  the  plaintiff 
by  reason  of  the  plaintiff's  failure  to  per- 
form obligations,  which,  by  the  same  con- 
tract, devolved  upon  him,  whereby  the' 
defendant  has  sustained  damages.  It  ap- 
plies to  cases  where  the  damages  are  un- 
liquidated as  well  as  where  they  may  be 
considered  liquidated. — Ibid. 


III.  DEMURRER. 
1 .  Adequate  Remedy  at  Law. 

A  bill  seeking  relief  against  a  sale  obtained 
to  be  made  by  a  fraud  is  not  demurrable, 
because  there  is  an  adequate  remedy  at  law, 
where  it  appears  that  the  procedure  in  equity 
can  afford  the  complainant  more  efficient 
modes  of  relief  than  are  attainable  at  law. — 
Morse  vs.  Nicholson,  10  Dick.  705. 

Trespasses  of  an  ordinary  character,  upon 
public  works,  are  to  be  redressed  by  an  ac- 
tion at  law  in  the  usual  manner. — Bloom- 
field  vs.  Glen  Ridge,  10  Dick.  505. 

Nor  is  the  bill  open  to  the  objection  that 
complainant's  remedy  is  at  law. — See  vs. 
Heppenheimer,  10  Dick.  240.  A.  11  Id. 
453. 

At  the  time  of  testator's  death,  securi- 
ties belonging  to  him,  and  which  were  given 
by  will  to  his  wife,  were  in  compartment  of 
a  trust  company's  vault,  the  compartment 
having  been  taken  in  the  name  of  testa- 
tor and  the  wife;  and  she  refused  to  give 
the  executor  the  key,  and  the  trust  company 
refused  to  surrender  the  securities.  HELD, 
that  a  bill  by  administrator  for  discovery 
and  relief  was  not  demurrable  on  the  ground 
that  the  complainant  had  an  adequate 
remedy  at  law. — Schraft  vs.  Wolters,  16 
Dick.  467. 


PLEADING  AND  PRACTICE,  IN  EQUITY,  III. 


Demurrer. 


Since  the  passage  of  the  amendment  of  t  he 
Practice  act,  which  permits  application  for 
a  new  trial  at  law  after  the  term  (Gen.  Stat., 
p.  2539),  a  court  of  equity  will  decline  to 
exercise  its  jurisdiction  in  respect  to  new 
trials,  when  the  relief  sought  may  be  ob- 
tained by  an  application  to  the  court  of  law. 
— Hayes  vs.  Phonograph  Co.,  20  Dick.  5. 

The  remedy  for  violation  of  an  agreement 
not  to  sue  within  a  limited  period  is  by  cross- 
action  at  law,  and  such  remedy  is  adequate 
unless  the  person  making  the  agreement  is 
insolvent. — Headley  vs.  Leavitt,  21  Dick. 
94.    See  2  Rob.  591. 

Where  damages  and  not  restoration  are 
sued  for,  because  of  an  alleged  contract 
obtained  by  an  unauthorized  misrepresen- 
tation, the  action  must  be  brought  at  law. — 
Keen  vs.  Maple  Shade  Land  and  Improve- 
ment Co.,  16  Dick.  497.     See  1 8  Id.  321. 


2.  When  Defendants  Non=residents. 

\\  lure  it  appears  on  the  face  of  a  bill  that 
defendants  were  non-residents  at  the  time 
the  suit  was  commenced,  and  that  the  action 
does  not  relate  to  any  of  the  subjects  in 
respect  of  which  the  court  is  warranted  in 
exercising  jurisdiction  over  non-residents, 
a  demurrer  for  want  of  equity  will  be  allowed. 
—Edwards  vs.  McClave,  10  Dick.  151.  A. 
Id.  822. 


3.  Striking  Out. 

Where,  pursuant  to  statute,  a  demurrer 
to  a  bill  is  accompanied  by  defendant's 
affidavit  that  it  is  interposed  in  good  faith, 
and  the  certificate  of  counsel  that  it  is  well 
founded,  and  it  has  been  set  down  for  hearing 
at  the  next  term,  such  demurrer  will  not  be 
stricken  out,  on  motion,  as  frivolous,  unless 
it  appears  that  complainant  will  be  pre- 
judiced by  the  delay  necessary  to  bring  the 
case  on  for  hearing. — Stanbery  vs.  Baker, 
10  Dick.  270. 

Chancery,  rule  213,  allowing  objections  to 
any  pleading  to  be  made  on  motion,  does 
not  authorize  a  motion  to  strike  out  a  de- 
murrer.— Ibid. 

A  court  of  chancery  has  inherent  power 
to  strike  'out  a  frivolous  demurrer  on  mo- 
tion.— Ibid. 

A  demurrer  to  several  parts  of  a  bill  will 
not  be  sustained,  if  upon  any  of  the  parts  to 
which  the  demurrer  is  addressed,  the  com- 
plainant is  entitled  to  relief. — Larter  vs. 
Canfield,  14  Dick.  461. 


4.  Specification  of  Grounds. 

Under  rule  209  of  the  court  of  chancery, 
requiring  a  demurrer  to  specify  the  grounds 
upon  which  it  rests,  a  demurrer  to  the  bill 
in  this  case,  on  the  ground  that  the  bill  does 


not  present  a  case  sufficient  for  answer  or 
relief  is  insufficient. —  Bishop  vs.  Waldron, 
11  Dick.  484.     A.  13  Id.  583. 

Specification  of  the  cause  of  demurrer  i- 
not  required  where  the  lack  of  equity  in  tin- 
bill,  in  the  essentials  of  the  main  i 
sented,  is  so  manifesl  thai  it  can  readily  be 
discovered  upon  mere  perusal. — Larter  vs. 
Canfield.   14   Dick.  461. 

A  cause  of  demurrer,  based  upon  a  mis- 
statement of  the  effect  of  the  bill,  will  be 
overruled. — Ibid. 


5.  Want  of  Equity. 

Thirty-two  insurers  under  twelve  separate 
policies  filed  a  bill  to  enjoin  separate  suits 
against  them,  and  alleged  thai  some  of  their 
policies  covered  insured's  property  in  one 
of  three  buildings,  and  some  in  another, 
and  some  in  all  the  buildings;  that  each 
policy  contained  a  provision  that  the  in- 
surer should  not  be  held  liable  for  a  greater 
proportion  of  any  loss  than  the  amount 
insured  therein  should  bear  to  the  whole 
insurance;  that  insurers  had  jointly 
tendered  the  aggregate  amount  of  an  award 
that  had  been  made  under  insured's  agree- 
ment with  them  jointly  to  arbitrate  accord- 
ing to  the  provisions  of  each  policy.  HELD, 
sufficient  on  demurrer  for  want  of  equity. — ■ 
American  Central  Insurance  Co.  vs.  Landau, 
11  Dick.  513. 

A  bill  to  set  aside  a  deed,  alleging  that  it 
was  not  intended  to  pass  title  unless  the 
purchase  price  was  paid,  and  that  such  price 
was  not  paid,  and  in  the  event  that  such 
relief  could  not  be  granted,  seeking  to  en- 
force a  vendor's  hen  on  the  land,  is  not 
subject  to  demurrer  for  want  of  equity. — 
Holmes  vs.  Holmes,  14  Dick.  449. 

A  general  demurrer  for  want  of  equity 
need  not  more  specifically  state  the  grounds 
of  demurrer  where  it  appears,  from  com- 
plainant's bill,  that  his  right  to  any  relief 
is  doubtful. — Parker  vs.  Stevens,  16  Dick. 
163. 

If  the  bill  is  defective  in  that  respect,  the 
defect  is  sufficiently  pointed  out  by  a 
general  demurrer  for  want  of  equity. — 
Goldengay  vs.  Smith,  17  Dick.  354. 

A  general  demurrer  for  want  of  equity 
need  not  further  specify  the  grounds  thereof. 
HELD,  that  a  demurrer  for  want  of  equity 
was  sufficient  to  raise  the  question  whether 
the  transaction  in  question  in  this  case 
showed  a  contract  between  the  husband 
and  wife  enforceable  in  equity,  or  gave  rise 
to  a  claim  for  equitable  relief,  as  such  a 
demurrer  raises  objections  reasonably  ap- 
parent from  the  face  of  the  bill  and  the 
demurrer. — Demarest  vs.  Terhune,  17  Dick. 
663. 


PLEADING  AND  PRACTICE,  IN  EQUITY,  III. 


Demurrer. 


In  a  suit  to  compel  the  declaration  of  a 
dividend  on  stock  of  a  corporation,  the 
corporation  is  a  necessary  defendant.  The 
question  whether  the  directors  ought  to 
have  been  made  defendants  is  not  raised  by 
a  demurrer  to  the  bill  for  "want  of  equity." 
— Stevens  vs.  United  States  Steel  Corpora- 
tion.—2  Rob.  373. 

6.  For  Vagueness. 

G.  mortgaged  his  lands  to  C,  "to  (in 
language  of  the  bill)  secure  and  preserve  the 
said  property  (to  the  amount  of  said  mort- 
gage) from  any  losses  which  said  G.  might 
thereafter  incur,"  and  thereafter  conveyed 
them  to  B.  C.  refuses  to  cancel  the  mort- 
gage, and  B.  seeks  to  have  the  mortgage 
cancelled  by  the  decree  of  this  court. 
HELD,  that  if  the  language  of  the  bill  means 
that  the  purpose  of  making  the  mortgage 
was  to  defraud  the  creditors  of  G.,  B.  taking 
conveyance  from  him  and  succeeding  to  his 
rights  only,  will  not  be  aided  by  the  decree 
of  this  court,  and  if  such  be  not  the  meaning 
of  the  language  of  the  bill,  that  the  language 
is  uncertain,  vague  and  indeterminate  in  its 
statement,  of  a  material  fact  upon  which 
the  right  to  relief  depends,  and  that  in 
either  case  the  bill  is  bad  upon  demurrer. — 
Brown  vs.  Carpenter,  12  Dick.  23. 

A  contract  to  convey  lands  set  out  in  a 
bill  of  complaint  will  not  on  demurrer  be 
held  to  be  too  vague  in  its  identification  of 
the  property  dealt  with,  where  the  elements 
of  description  are  not  manifestly  applicable 
to  different  tracts,  and  they  so  point  out  its 
situation  that  it  may  be  located,  and  so 
name  or  suggest  its  boundaries,  that  when 
the  lot  is  located  they  may  with  reasonable 
certainty  be  ascertained  on  the  ground. — 
Riley  vs.  Hodgkins,  12  Dick.  278. 

7.  When  Barred  for  Failure  To  Answer. 

A  defendant  who  has  failed  to  file  his 
pleadings  within  the  time  required  by  law 
and  the  rules  and  practice  of  the  court  of 
chancery,  and  a  decree  pro  confesso  has 
been  entered,  cannot,  under  a  permission  to 
answer,  file  a  demurrer  to  the  bill  of  com- 
plaint.— Hand  vs.  Hand,  15  Dick.  518. 

8.  When  Bill  Based  on  Information  and 

Belief. 

Where  the  allegations  of  a  bill  in  equity 
are  based  on  information  and  belief,  a  de- 
murrer thereto  is  not  an  admission  of  the 
facts  so  pleaded. — Trimble  vs.  American 
Sugar  Refining  Co.,  10  Dick.  340. 

9.  Distinction  Between  Demurrer  and 

Motion  To  Strike  Out. 

A  motion  to  strike  out  the  whole  or  part 
of  a  bill  of  complaint,  under  rule  213,  is  in 
the  nature  of  a  demurrer. — Stephenson  vs. 
Morgan,  18  Dick.  707.     A.  Id.  805. 


10.  Practice  on  Second  Demurrer. 

Where  a  general  demurrer  has  been  filed 
to  a  bill  and  has  been  overruled,  a  second 
demurrer,  or  a  motion  to  strike  out  either 
the  whole  or  parts  of  the  same  bill,  cannot 
be  entertained,  unless  special  leave  therefor 
be  first  obtained  from  the  court. — Stephen- 
son vs.  Morgan,  18  Dick.  707.     A.  Id.  805. 

1 1 .  Nature  of  Speaking  Demurrer. 

If  a  demurrant  introduces  new  facts  or 
misrecites  the  statements  of  the  bill  in  his 
demurrer,  and  on  such  new  facts  and  mis- 
recitals  bases  his  criticism  of  the  bill,  his 
pleading  is  a  speaking  demurrer  and  will  not 
be  sustained. — Teeter  vs.  Veitch,  21  Dick. 
162. 

Where  the  demurrant,  by  a  misstatement 
of  the  allegations  of  the  bill  demurred  to, 
introduces  a  new  statement  of  facts  into 
the  record,  and,  on  the  facts  thus  brought 
in  by  himself,  demurs  to  the  bill,  his  plead- 
ing is  a  speaking  demurrer,  and  cannot  be 
sustained. — Ivins  vs.  Jacob,  3  Rob.  643. 

12.  Tender   of    Reconveyance    Before 
Filing. 

Where  a  demurrant  admits  by  his  plead- 
ing that  he  received  title  to  lands  under 
a  trust  to  convey  the  whole  of  them  to  an- 
other; that  he  has  wrongfully  extorted 
money,  in  cash,  and  the  promise  of  more,  as  a 
condition  of  making  such  conveyance,  and 
(though  he  has  conveyed  a  part  of  the  trust 
lands  in  accordance  with  his  duty  as 
trustee)  has  retained  another  part  of  these 
lands  as  security  for  the  performance  of  the 
extorted  promise  to  pay  the  additional  sum, 
the  complainants  (who  are  entitled  to  the 
benefits  of  the  trust  and  seek  by  their  bill 
to  enforce  its  performance)  are  not  obliged, 
as  an  incident  of  their  right  to  relief  in  this 
court,  to  tender  to  the  demurrant  a  recon- 
veyance of  that  part  of  the  trust  lands  which 
the  demurrant  has  rightfully  conveyed  in 
performance  of  his  duty  as  trustee. — Teeter 
vs.  Veitch,  21  Dick.  162. 

13.  For  Want  of  Parties. 

The  general  rule  is  that  an  objection  for 
want  of  parties,  if  apparent  upon  the  face 
of  the  bill,  should  be  taken,  by  demurrer; 
but  if  not  appearing  in  the  bill  itself,  then 
by  plea  or  answer. — Wilson  vs.  American 
Palace  Car  Co.,  1  Rob.  262. 

Such  an  objection  can  also  be  taken  on  the 
hearing  and  the  court  may,  «>f  its  own 
motion,  arrest  the  suit  for  want  of  parties. — 
Ibid. 

On  a  bill  for  the  construction  of  the  will  of 
W.,  the  great  grandfather  of  .1.,  a  demurrer, 
because  of  the  non-joinder  of  J.,  as  a  legatee 
under  the  will  of  his  grandfather,  C,  does 
not  raise  the  question  of  his  non-joinder  as 
a  possible  legatee  under  the  will  of  W. — 
Waker  vs.  Booraem,  2  Rob.  345. 
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Receiver. — Cross-bill. 


14.  What  Admitted. 


Though  ordinarily  an  allegation  in  a  bill 
that  a  roadway  is  a  private  right  oi  way, 
and  not  a  public  street,  would  be  deemed 
an  allegation  of  fact  and  admitted  by  a 
demurrer,  yet  where  a  bdl  alleges  facts 
which  show  that  the  roadway  is  a  public 
highway  subjected  to  a  public  easement  of 
travel,  an  averment  that  it  is  not  a  public 
highway  may  be  taken  as  a  mere  statement 
of  an  erroneous  legal  conclusion  not  ad- 
mitted by  demurrer.— Sullivan  vs.  Brown- 
ing, 1  Rob.  391. 

15.  Presentation  of  Additional  Ground 
Ore  Tenus. 

A  demurrant  may  present,  ore  tenus,  an 

additional  ground  of  demurrer.— Acton  vs. 
Shultz,  3  Rob.  0. 


is  right  in  principle,  and  that  the  court  had 
power  to  make  it.— Lyle  vs.  Staten  Island 
Terra  Cotta  Lumber  Co.,  17  Dick.  797. 


IV.  RECEIVER. 
1.  Appointment  of. 

A  receiver  will  not  be  appointed  at  the 
suit  of  one  of  the  parties  to  a  joint  adventure 
in  the  absence  of  fraud  or  mismanagement 
or  actual  danger  to  the  joint  assets.— W  ar- 
wick  vs.  Stockton,  10  Dick.  61. 

2.  Collateral  Attack  of  Appointment  of. 

The  validity  of  an  order  appointing  a 
receiver  in  supplementary  proceedings  may 
be  attacked  in  a  proceeding  by  such  receiver 
to  perfect  title  to  the  judgment  debtors 
choses  in  action.— Guild  vs.  Meyer,  14  Dick. 
390. 

Where  the  validitv  of  the  appointment  of 
a  receiver  in  supplementary  proceedings 
was  attacked  in  a  suit  by  him  to  perfect 
title  to  the  debtor's  choses  in  action,  and 
subsequently  the  receiver  was  reappointed  , 
properly,  such  reappointment  could  not  be 
set  up  'by  a  supplementary  bill,  since  the 
receiver's  right  to  sue  was  fixed  at  the  time 
of  filing  the  original  bill.— Ibid. 

3.  Amendment  of  Order  of  Distribution. 

An  order  of  distribution  made  in  the  court 
of  chancery,  blended  preferred  and  general 
claims  as  a  basis  for  the  calculation  of  a 
dividend  to  general  creditors.  It  also  un- 
necessarily charged  preferred  claims  with 
part  of  the  expenses.  The  receiver  finding 
himself  embarrassed  by  this  order,  and  be- 
fore he  had  taken  any  action  under  it  that 
could  not  be  undone  or  by  which  new-  rights 
were  created,  applied  to  the  court  of  chan- 
cery for  further  direction.  After  full  notice 
and  hearing,  a  final  decree  was  made,  the 
effect  of  which  is  to  correct  the  earlier 
order  in  these  particulars,  and  to  direct 
distribution  in  accordance  with  the  rules 
above  stated.     HELD,  that  the  final  decree 


V.  CROSS=BILL. 

1.  To  Declare  Trust  Deed  Void. 

Decree  was  sought  to  restrain  a  judgment 
creditor  from  executing  his  judgment  on 
lands  alleged  to  be  held  by  the  judgment 
debtor  in  trust  for  the  complainants,  lne 
bill  Bet  up  the  acknowledgment  of  the  trust 
by  a  deed  given  after  the  recovery  of  the 
judgment.  HELD,  that  a  cross-bill,  seek- 
ing to  have  the  trust  deed  declared  void. 
migW  be  maintained.— Mauley  vs.  Mickle, 
10  Dick.  563. 

2.  When  Multifarious. 

A  cross-bill  seeking  the  distribution  of  a 
trust  fund  created  by  will  and  to  subject 
complainant's  share  of  the  trust  fund  to  the 
payment  of  a  judgment  obtained  against 
him  by  one  of  the  defendants,  is  multifarious. 
—Plum  vs.  Smith,  11  Dick.  468. 

3.  Subjecting  Trust  Fund  to  Payment 
of  Judgment. 
The  Bhare  of  complainant  in  a  trust  fund 
created  by  will,  and  for  the  recovery  of 
which  entire  fund  he  sues,  cannot  be  sub- 
jected by  a  cross-bill  to  the  payment  of  a 
udgment  obtained  against  him  by  one  of 
defendants.— Plum  vs.  Smith,  11  Dick.  468. 

4.  Setting  Up  Merger  of  Claims. 

A  bill  for  the  foreclosure  of  a  mortgage 
alleged  that  complainant,  as  executor  of 
his  father,  had  been  devised  $2,000  in  trust, 
the  interest  to  be  paid  to  the  testators 
widow  for  life,  and  at  her  death  (which  had 
occurred)  the  principal  to  be  divided  among 
his  children;  that  the  52,000  was  invested 
in  a  mortgage;  that  subsequently  the  execu- 
tor individually  bought  the  land  and  as- 
sumed the  mortgage,  and  that  he  had 
assigned  his  share  in  the  trust  fund  to  an- 
other The  cross-bill  set  up  a  judgment 
against  him,  obtained  by  his  mother,  be- 
cause of  failure  to  pay  the  interest  to  her 
before  the  assignment  of  his  share,  and 
claimed  that  it  was  a  prior  hen  thereon,  and 
that  all  the  interest  of  complainant  in  said 
fund  represented  by  the  mortgage  was 
merged  in  his  title  by  virtue  of  his  deed  to 
the  land,  which  became  subject  to  the  hen 
of  said  judgment.  HELD,  that  the  ques- 
tion of  merger  was  properly  a  part  of  the  case 
and  hence  not  liable  to  be  stricken  from  the 
cross-bill.— Plum  vs.  Smith,  11  Dick.  4/3. 

5.  Preceded  by  Objection  of  Non= 
joinder. 

The  objection  of  lack  of  necessary  parties 
defendant  should  precede  the  filing  of  a  cross- 
bill —Plum  vs.  Smith.  11  Dick.  468. 
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6.  When  Stricken  Out. 

When  a  complainant,  who  is  the  holder 
of  a  title  to  lands  by  devise,  and  the  execu- 
tor of  the  will  devising  them,  files  a  bill  to 
enforce  the  specific  performance  of  a  con- 
tract for  the  sale  of  the  devised  lands,  which 
he  claims  operates  antecedently  to  the  will, 
and  makes  defendants  only  the  holders  of 
legacies  charged  by  the  will  upon  the  lands 
for  the  purpose  of  devesting  the  charge,  a 
cross-bill  filed  by  the  defendant  legatees, 
with  an  answer  denying  the  contract,  pray- 
ing sale  of  the  lands  to  pay  their  legacies, 
will  not  be  stricken  out  as  impertinent,  nor 
because  not  germane  to  the  subject  matter 
of  the  original  suit. — Haberman  vs.  Kaufer, 
15  Dick.  271. 

Where  there  is  such  a  lack,  and  the  cross- 
bill has  not,  for  that  reason,  been  challenged 
by  the  defendant,  the  court  will  stand  the 
cause  over  until  the  necessary  parties  are 
brought  in  as  defendants. — Ibid. 

If  a  cross-bill  lacks  necessary  parties  as 
defendants,  it  will  not  be  stricken  out  for 
that  reason. — Ibid. 

A  motion  to  strike  out  a  cross-bill  on  the 
ground  that  the  matters  stated  are  irrele- 
vant to  the  case  made  by  the  bill,  is  a  sub- 
stitute for  a  demurrer  and  raises  the  ques- 
tion of  the  legal  sufficiency  of  the  allegations 
of  the  cross-bill  as  the  basis  for  the  relief 
therein  prayed. — Hanneman  vs.  Richter,  IS 
Dick.  753. 

7.  To  Enforce  Charge  on  Lands. 

When,  by  a  bill  in  equity,  an  apparent 
legal  charge  upon  lands  is  challenged,  this 
court  has  jurisdiction,  under  a  cross-bill  in 
the  same  suit,  to  enforce  the  charge. — 
Haberman  vs.  Kaufer,  15  Dick.  271. 

8.  Bringing  in  New  Parties. 

A  cross-bill  may  bring  in  new  parties  if 
their  presence  in  court  in  the  suit  be  neces- 
sary to  grant  affirmative  relief  in  aid  of  a 
defence. — Haberman  vs.  Kaufer,  15  Dick. 
271. 


VI.  DECREES  AND  ORDERS. 
I.  Designating  Payee  of  Fund. 

It  is  error  to  decree  that  the  fund  be  paid 
"to  such  person  as  may  hereafter  be  ap- 
pointed administrator." — Read  vs.  Bennett, 
10  Dick.  587. 

2.  Signed  by  Master. 

A  decree  in  chancery  made  upon  the 
reading  of  the  pleadings,  the  evidence  of 


witnesses  and  the  arguments  of  the  respec- 
tive counsel  is  "made  upon  the  final  hearing 
and  determination  of  the  cause,"  within  the 
meaning  of  the  one  hundred  and  eleventh 
section  of  the  Chancery  act,  and  cannot  be 
signed  for  the  chancellor  by  a  master  in 
chancery,  under  the  authority  of  that  statute. 
— Morton  vs.  Beach,  11  Dick.  791. 

3.  Enforcement  of  Final. 

The  practice  as  to  the  enforcement  of  a 
final  decree,  in  case  stated,  defined. — McCor- 
mick  vs.  Hickey,  11  Dick.  848. 

4.  Based  on  Defences  Alleged. 

Where,  in  a  suit  to  foreclose  a  chattel 
mortgage,  the  answer  does  not  set  up  the 
defence  that  the  mortgage  was  not  recorded 
immediately,  as  required  by  Gen.  Stat.,  p. 
2113,  a  decree  cannot  be  made  holding  the 
mortgage  invalid  on  such  ground. — Mac- 
Farlane  vs.  Richardson,  11  Dick.  191.  -4. 
12  Id.  346. 

A  mortgage  can  be  declared  fraudulent 
against  creditors  on  a  bill  to  foreclose  only 
when  the  creditors  raise  that  issue  by  their 
answer.— Ibid. 

5.  Method  of  Reviewing. 

a.  By  Bill  of  Review. 

Where  a  party  desires  to  question  a  decree 
which  has  not  been  enrolled,  upon  new  facts, 
the  establishment  of  which  depends  upon 
conflicting  proofs  and  inferences,  he  should 
apply  to  the  court  for  leave  to  file  a  bill 
in  the  nature  of  a  bill  of  review,  upon  proof 
that  the  new  matter  could  not,  by  reason- 
able diligence,  be  produced  or  used  by  him 
in  the  original  cause. — Fort  Wayne  Electric 
Co.  vs.  Franklin  Electric  Light  Co.,  12  Dick. 
16.     See  13  Id.  543. 

He  will  be  held  to  this  practice  where  the 
decree  binds  and  benefits  a  class  the  mem- 
bers of  which  are  not  all  before  the  court, 
so  that  the  court,  in  according  the  leave 
sought,  may  impose  terms  as  to  their  noti- 
fication of  the  proceeding. — Ibid. 

A  bill  was  filed  by  the  complainant  pray- 
ing that  the  defendant  company  be  declared 
insolvent,  and  that  a  receiver  be  appointed. 
After  the  receiver  was  appointed  the  de- 
fendant filed  a  petition  setting  up  new  facts 
and  praying  that  the  appointment  of  re- 
ceiver be  vacated.  HELD,  that  it  was  not 
necessary  to  file  a  bill  in  the  nature  of  a  bill 
of  review  to  obtain  the  relief  asked  for  in 
the  petition.  A  bill  of  review  is  necessary 
after  final  decree  only. — Ibid. 

Condonation  of  the  adultery  of  which  the 
decree  for  divorce  was  based  will  not  justify 
the  granting  of  leave  to  file  a  bill  of  review; 
if  intended  to  be  interposed  it  should  have 
been  pleaded  and  proved  in  the  original 
suit. — Watkinson  vs.  Watkinson,  2  Rob. 
632. 
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Although  there  is  no  express  statutory 
limitation  as  to  the  filing  of  hills  of  review, 
the  analogous  limitation  of  the  right  of 
appeal  should  govern,  and  a  bill  of  review 
cannot  be  filed  after  the  lapse  of  three  years 
from  the  final  decree,  except  in  case  of  new 
or  newly  discovered  matter. — Ibid. 

When  it  is  sought  to  reverse  a  decree  upon 
the  discovery  of  some  new  matter  leave  of 
the  court  must  first  be  obtained  by  petition, 
supported  by  affidavit,  that  the  evidence  is 
not  only  new,  but  could  not  have  been  dis- 
covered by  reasonable  diligence  before  the 
hearing. — Ibid. 

The  object  of  a  bill  of  review  is  to  procure 
the  reversal,  alteration  or  explanation  of  a 
decree  in  a  former  suit,  and  must  rest  on 
error  in  law  upon  the  face  of  the  decree, 
fraud  in  procuring  the  decree,  new  or  newly 
discovered  matter  which  could  not  have 
been  used  before  the  decree  was  made. — 
Ibid. 

The  validity  of  a  decree  of  the  court  of 
chancery,  after  it  has  been  affirmed  by  the 
court  of  errors  and  appeals,  cannot  be 
brought  into  question  by  a  petition  filed  in 
the  court  of  chancery.  A  bill  of  review  is 
the  only  proceeding  by  which  such  a  decree 
may  be  challenged. — Cook  vs.  Weigley,  3 
Rob.  836. 

b.  What  Considered  on  Appeal. 

On  appeal  to  this  court,  matters  which 
do  not  appear  to  have  been  adjudicated  in 
the  court  below  and  which  are  not  com- 
plained of  in  the  petition  of  appeal,  will  not 
be  considered. — Cumberland  Lumber  Co. 
vs.  Clinton  Hill  Lumber  Manufacturing  Co., 
12  Dick.  627. 

The  appellate  court  need  not  consider 
grounds  for  objection  to  the  decree  below, 
which  were  not  presented  to  the  court  below, 
and  are  not  mentioned  in  the  petition  of 
appeal. — Boice  vs.  Conover,  IS  Dick.  J 73. 

c.  By  Petition 

A  corporation  filed  its  bill  in  the  court  of 
chancery  against  a  former  officer  to  recover 
from  him  the  difference  between  the  price 
he  had  paid  for  a  tract  of  land  and  the  price 
at  which  he  had  conveyed  it  to  the  corpora- 
tion. The  bill  charged  that  the  latter  price 
was  $80,000  in  money  and  that  the  premises 
were  subject  to  mortgage  amounting  to 
$41,100  which  were  stated  in  the  deed  to  be 
part  of  the  consideration  money  therefor. 
The  answer  admitted  the  correctness  of 
these  allegations,  and,  upon  the  figures  so 
established,  a  decree  was  obtained  by  the 
complainant  for  the  difference  between  the 
sum  so  stated  and  the  price  paid  by  the 
defendant  for  the  land.  After  decree  the 
defendant  filed  a  petition  in  chancery  show- 
ing that  the  complainant  was  executing 
this  decree  by  advertising  the  property  of 
the  defendant  without  having  paid  a  certain 


mortgage  made  by  the  defendant  of  So, 000 
upon  the  land  conveyed,  which  mortgage 
formed  part  of  the  consideration  of  the  -aid 
deed  and  had  been  since  assigned  to  the 
defendant  who  had  begun  an  action  at  law 
against  the  complainant  upon  its  said 
covenant  to  pay  the  said  mortgage.  The 
petition  also  stated  that  this  mortgage  was 
an  inadequate  security  and  that  the  com- 
plainant had  become  practically  insolvent. 
The  petitioner  prayed  that  he  be  permitted 
to  set  off  against  the  decree  the  amount  due 
on  the  covenant,  and  for  further  relief.  The 
order  appealed  from  dismissed  tin-  petition. 
HELD,  that  under  the  facts  stated  in  the 
petition  and  answer  the  execution  of  the 
decree  should  be  stayed  until  the  determina- 
tion of  the  action  at  law.  HELD  also,  that 
the  petition  should  not  have  been  dismissed 
upon  the  ground  that  it  was  stale  or  that  its 
merits  had  been  passed  upon  in  liquidating 
the  amount  of  the  decree. — Woodbury 
Heights  Land  Co.  vs.  Loudenslager,  15  Dick. 
403. 

(1.   When,  and  for  What,  Appeal  Taken. 

An  appeal  from  a  final  decree  in  a  cause 
respecting  land-  and  real  estate,  of  the 
pendency  of  which  notice  has  been  duly 
filed,  pursuant  to  the  provisions  of  section 
57  of  the  Chancery  act,  is  required,  by  the 
provisions  of  section  114  of  the  same  act,  to 
be  taken  within  three  months  from  the  fifing 
of  such  decree,  whether  such  decree  be  in 
favor  of  the  complainant  or  of  the  defendant . 
—White  vs.  White,  16  Dick.  629. 


While  notice,  under  section  57,  is  ineffec- 
tual before  bill  filed  and  subpoena  served,  it 
may  be  thereafter  filed  at  any  time  before 
final  decree,  and  the  time  for  appeal  will  be 
thereby  abridged. — Ibid. 

An  order  made  by  the  chancellor  under 
the  "  Act  empowering  executors  and  trustees, 
holding  land  and  real  estate  in  trust,  to 
improve  the  same  and  erect  buildings 
thereon,"  approved  April  9th,  1897  (Pamph. 
L.,  1897,  p.  190),  is  appealable. — In  re  Miller, 
17  Dick.  764. 

Practice  in  bringing  in  court  of  errors  and 
appeals. — Merritt  vs.  Jordan.  20  Dick.  776. 

e.  Rehearing. 

If  the  application  is  also  for  leave  to  pre- 
sent additional  testimony,  it  must  be  shown 
that  the  testimony  sought  to  be  introduced 
is  newly  discovered  evidence,  not  accessible 
to  the  petitioner  at  the  time  of  hearing,  and 
which  will  probably  affect  the  mind  of  the 
court  to  change  the  decree. — Richardson  vs. 
Hatch,  2  Rob.  7S8. 

A  rehearsing  will  not  be  ordered  unless 
some  special  reason  therefor  be  shown,  other 
than  the  desire  of  the  defeated  party  to  try 
the  cause  over  again. — Ibid. 
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6.  Correction  of  Order. 

The  court  of  chancery  has  authority  to 
correct,  pendente  lite,  an  obvious  fallacy 
in  one  of  its  own  orders. — Lyle  vs.  Staten 
Island  Terra  Cotta  Lumber  Co.,  17  Dick. 
797. 

7.  To  Permit  Court  of  Law  To  Assess 
Damages. 

The  order  of  the  chancellor  striking  out 
that  part  of  the  answer  is  reversed;  the 
order  striking  out  the  answer  by  way  of 
cross-bill  is  affirmed,  and  an  order  should 
be  entered  that  the  fund  be  retained  in  the 
court  of  chancery  and  the  case  be  allowed 
to  stand  over  until  the  defendants  shall  have 
their  damages,  arising  from  the  breach  of 
contract  by  the  complainant  set  out  in  the 
answer,  assessed  in  a  court  of  law,  within 
such  time  and  in  such  manner  as  the  court  of 
chancery  may  direct. — Norton  vs.  Sinkhorn, 
18  Dick.  314. 

8.  On  Matters  of  Argument  Only. 

The  defence  must  stand  on  the  issues 
made  by  the  pleadings.  Matters  not  set 
up  in  the  pleadings  as  a  defence,  but  intro- 
duced only  in  argument  on  the  testimony, 
cannot  be  made  the  basis  of  the  decision  of 
the  catise. — Mvers  vs.  Steel  Machine  Co.,  1 
Rob.  300.     ^."2^o6.795. 

9.  Petition  for  Benefits  Under  Decree 
After  Appeal  Taken. 

Where  an  appeal  has  been  taken  from  a 
decree  of  distribution  made  by  the  court  of 
chancery,  that  court  will  not  entertain 
jurisdiction  of  a  petition  for  a  partial  pay- 
ment to  appellant  equivalent  to  what  the 
appellant  would  receive  in  case  the  decree 
be  affirmed.  Such  an  application  should  be 
made  to  the  appellate  court. — Van  Houten 
vs.  Hall,  29  N.  J.  L.  J.  377. 


VII.  PLEA. 

1.  Of  Tender  into  Court. 

In  a  bill  to  foreclose,  where  defendant  lias 
pleaded  a  tender  into  court  of  the  amount 
due,  and  the  case  has  been  on  the  docket  for 
several  years  after  the  pleadings  were 
settled,  the  record  of  the  moneys  paid  into 
court  may  be  inspected  to  ascertain  whether 
defendant's  money  was  actually  received 
and  disposi'd  of  in  accordance  with  the 
statute  and  the  court  rules. — Neldon  vs. 
Roof,  10  Dick.  608. 

Where  the  amount  due  is  voluntarily  paid 
into  court  by  the  owner  of  the  equity  of 
redemption  in  a  bill  to  foreclose,  and  the 
payment  itself  and  its  purpose  is  pleaded 
in  the  answer,  there  need  not  be  a  special 
order  of   the   court   by  the   chancellor  on 


notice  to  the  complainant,  rule  34  requiring 
the  clerk  to  give  immediate  notice  to  the 
chancellor  of  all  moneys  paid  into  court. — 
Ibid. 

2.  Setting  Up  Defence  Apparent  in  Bill. 

A  plea  which  sets  up  as  a  defence  matters 
which  appear  upon  the  face  of  the  bill  will 
be  overruled.  The  defendant  should  demur 
in  such  case. — Davis  vs.  Davis,  12  Dick.  252. 

3.  Anothor  Action  Pending. 

In  order  that  a  plea  of  a  former  action 
pending  may  be  sustained,  it  is  necessary 
that  all  of  the  relief  to  which  the  com- 
plainant may  be  entitled  in  the  second  suit 
should  be  attainable  in  the  first,  and  the 
remedy  there  afforded  must  be  equally  as 
beneficial  to  the  complainant  as  that  which 
he  may  secure  in  the  second  suit. — Larter 
vs.  Canfield,  14  Dick.  461. 

A  plea  intended  to  present  as  a  defence 
the  pendency  of  another  suit  in  a  court  of 
equity,  need  not  expressly  aver  that  both 
suits  are  for  the  same  subject  matter;  it 
will  be  sufficient  if  it  states  facts  from  which 
it  clearly  appears  that  they  are. — Griffing 
vs.  Griffing  Iron  Co.,  16  Dick.  269. 

When  such  a  plea  is  set  down  for  hearing, 
its  averments  must  be  examined,  and  if 
they  do  not  plainly  show  that  the  former 
suit  is  for  the  same  subject  matter  and  that 
the  relief  sought  therein  will  be  as  beneficial 
to  the  complainant  as  that  he  seeks  by  this 
bill,  the  plea  must  be  overruled. — Ibid. 

The  objection  that  another  suit  is  depend- 
ing for  the  same  matter  is,  in  general,  taken 
by  plea  and  not  by  motion. — Van  Houten 
vs.  Stevenson,  2  Rob.  490.     A.  3  Id.  835. 

The  complainant  and  defendant  are  ten- 
ants in  common  of  a  piece  of  land,  and  the 
complainant  holds  a  mortgage  on  the  un- 
divided interest  of  the  defendant.  The 
complainant  filed  a  bill  to  foreclose  his 
mortgage,  and  the  defendant  filed  a  plea 
thereto  setting  up  the  pendency  of  a  parti- 
tion suit  brought  by  the  defendant  against 
the  complainant  affecting  tjie  said  premises 
and  other  lands,  but  not  making  the  com- 
plainant, as  mortgagee,  a  party.  HELD, 
that  the  record  does  not  show  another  suit 
pending  for  the  same  matter,  and  therefore 
the  plea  must  be  overruled. — Ibid. 

4.  Necessity  of  Proving  All  Allegations. 

When  a  plea  contains  several  distinct 
averments  or  allegations  of  fact,  all  the 
allegations  must  be  supported  by  the 
proofs,  or  the  plea  will  be  overruled  as  false. 
— Miller  vs.  United  States  Casualty  Co.,  16 
Dick.  110. 

If  the  defendant  fails  to  prove  the  truth 
of  the  facts  pleaded,  the  plea  will  be  over- 
ruled as  false,  and  the  complainant  will  be 
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entitled  to  a  decree  according  to  his  ease  as 
stated  in  the  bill. — Hunt  vs.  West  Jersey 
Traction  Co.,  17  Dick.  225. 

5.  Effect  of  Taking  Issue  on  Plea. 

When  complainant  replies  and  takes  issue 
upon  the  plea,  the  determination  of  that 
issue  is  final,  and  if  the  plea  is  not  well 
founded  in  fact,  complainant  is  entitled 
without  further  proof  to  a  final  decree  to 
the  extent  of  the  court's  jurisdiction  to  grant 
relief  upon  his  bill.- — Miller  vs.  United  States 
Casualty  Co.,  16  Dick.  110. 

By  joining  issue  on  a  plea,  a  complainant 
admits  the  sufficiency  of  the  facts  stated  as 
a  defence,  if  they  are  proven  to  be  true. — - 
Hunt  vs.  West  Jersey  Traction  Co.,  17  Dick. 
225. 

6.  When  Defence  Invalid. 

If  their  truth  be  established  by  the  evi- 
dence, the  complainant's  bill  must  be  dis- 
missed as  to  the  defendant  who  files  the  plea, 
even  if  the  matters  stated  in  the  plea  do  not 
constitute  a  valid  defence  to  the  suit. — 
Hunt  vs.  West  Jersey  Traction  Co.,  17  Dick. 
225. 

7.  Striking  Out. 

Where  a  plea  to  the  jurisdiction  has  been 
filed  and  has  been  duly  noticed  and  set 
down  for  argument  at  the  next  term,  as  re- 
quired by  section  20  of  the  chancery  act  of 
1902,  the  complainant  is  not  entitled  to 
move  to  strike  out  the  plea  under  rule  213, 
providing  that  any  objection  to  a  pleading 
may  be  made  and  adjudicated  on  motion 
without  the  filing  of  a  demurrer  or  excep- 
tions, and  that  the  making  of  a  motion 
under  the  rule  shall  be  deemed  a  waiver  of 
the  right  to  demur  or  except. — Wilson  vs. 
American  Palace  Car  Co.,  18  Dick.  557.  See 
20  Id.  730. 

8.  To  Raise  Jurisdiction  of  Court. 

A  defendant  is  entitled  to  raise  by  plea 
the  question  of  the  jurisdiction  of  a  court  of 
equity  and  to  demand  in  limine  the  judg- 
ment of  the  court  whether  he  should  answer 
the  bill. — Wilson  vs.  American  Palace  Car 
Co.,  20  Dick.  730. 

Such  a  plea,  showing  lack  of  jurisdiction 
over  the  defendant,  need  not  in  our  practice 
designate  another  tribunal  in  which  he  may 
be  sued. — Ibid. 

Where  a  decree  in  the  nature  of  a  personal 
decree  is  sought  against  a  foreign  corpora- 
tion, it  may  raise  the  question  of  jurisdiction 
by  plea. — Groel  vs.  United  Electric  Co.  of 
New  Jersey,  2  Rob.  249. 

Upon  a  hearing  upon  bill  and  plea  raising 
a  question  of  jurisdiction,  the  merits  may  not 
bejgone  into  further  than  is  necessary  to 


determine  the  question  of  jurisdiction. — 
Groel  vs.  United  Electric  Co.  of  New  Jersey, 
3  Rob.  397. 

A  defendant  may  take  advantage  of  in- 
sufficient service  of  process  in  a  suit  in 
chancery  by  a  plea  to  the  jurisdiction  recit- 
ing a  special  appearance,  following  Wilson 
vs.  American  Palace  Car  Co.,  65  N.  J.  Eq. 
(20  Dick.)  730—  Ibid. 

The  complainant  and  defendant  are 
tenants  in  common  of  a  piece  of  land,  and 
the  complainant  holds  a  mortgage  on  the 
undivided  interest  of  the  defendant.  The 
complainant  filed  a  bill  to  foreclose  his 
mortgage,  and  the  defendant  made  applica- 
tion to  stay  proceedings  on  the  ground  that 
there  is  a  partition  suit  pending  brought  by 
the  defendant  against  the  complainant 
affecting  the  said  premises  and  other  lands, 
but  not  making  the  complainant,  as  mortga- 
gee, a  party.  HELD,  that  the  record  does 
not  show  another  suit  pending  for  the  same 
matter,  and  therefore  the  motion  must  be 
denied. — Van  Houten  vs.  Stevenson,  3  Rob. 
626.     A.  Id.  835. 

9.  Of  Statute  of  Foreign  State. 

In  an  action  on  a  contract  made  in  a 
foreign  state,  the  defendant  can  claim  the 
benefit  of  the  law  of  that  state  only  by  plead- 
ing it. — Perkins  vs.  Trinity  Realty  Co.,  3 
Rob.  723. 

10.  Of  Discharge  in  Bankruptcy. 

A  debtor  may,  in  a  case  situated  like  the 
present,  plead  his  discharge  in  bankruptcy 
after  answer  filed,  such  plea  being  in  the 
nature  of  a  plea  puis  darrein  continuance. — 
Reeves  vs.  McCracken,  3  Rob.  203. 


VIII.  POWERS  OF  EQUITY  COURTS. 

1.  To  Order  Inspection  of  Books  and 
Papers. 

The  power  to  direct  either  party  to  a  suit 
to  give  to  the  other  an  inspection  and  copy, 
or  permission  to  take  copy,  of  any  books, 
papers  and  documents  in  his  possession  or 
under  his  control,  is  inherent  in  a  court  of 
equity,  and  can  be  exercised  in  the  absence 
of  any  statute  conferring  such  right. — Law- 
less vs.  Fleming,  11  Dick.  815. 

Gen.  Stat.,  p.  2559,  sec.  157  does  not 
apply  to  a  court  of  equity,  the  act  of  which 
it  forms  a  part  being  entitled  "An  act  to 
regulate  the  practice  of  courts  of  law." — 
Ibid. 

2.  To  Correct  Adjudication. 

No  substantial  grievance  is  inflicted  by 
permitting,  without  previous  prima  facie 
proof,  a  judicial  inquiry  into  the  truth  of 
allegations  on  which  it  is  sought  to  correct 
an  adjudication.— Gifford  vs.  McGuinness, 
IS  Dick.  834. 
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3.  In  General. 

A  court  of  equity  should  not  command  a 
defendant  to  do  what  he  plainly  has  not 
power  to  do. — Kempson  vs.  Kempson,  IS 
Dick.  783. 

4.  To  Retain  Cause  When  Adequate 
Remedy  at  Law. 

A  court  of  equity,  having  jurisdiction  of 
the  case  made  by  the  bill  of  complaint,  may, 
notwithstanding  its  capacity  to  grant  the 
relief  prayed  for,  of  its  own  motion,  dismiss 
the  bill  at  any  stage  of  the  cause  upon  the 
ground  that  the  complainant  has  an  ade- 
quate remedy  at  law.  When,  however  no 
objection  upon  this  ground  is  raised  by  the 
defendant,  the  court  may,  in  the  exercise 
of  a  sound  discretion,  retain  the  cause. — 
Varrick  vs.  Hitt,  21  Dick.  442. 

Where  defendant  has  not  raised  the  ob- 
jection that  the  complainant  has  an  adequate 
remedy  at  law  until  after  testimony  on  the 
merits  has  been  taken,  the  court,  in  its  direc- 
tion, will  retain  the  cause. — Mertens  vs. 
Schlcmme,  2  Rob.  544. 

5.  To  Make  Allowance  to  Counsel. 

The  provisions  of  section  91  of  the  Chan- 
cery act  of  1902  confers  on  the  chancellor 
discretionary  power  to  make  an  allowance 
to  the  counsel  of  a  successful  complainant, 
to  be  included  in  the  taxed  costs  in  certain 
cases. — McMullin  vs.  Doughty,  2  Rob.  776. 

Although  there  is  included  in  that  act  no 
provision  for  similar  allowances  to  successful 
defendants,  the  provisions  of  section  91  are 
not  thereby  rendered  obnoxious  to  any 
provision  of  the  constitution  of  the  United 
States  or  of  this  state. — Ibid. 


IX.  APPEARANCE. 

As  a  condition  of  granting  leave  to  the 
defendant  to  enter  a  special  appearance  to 
contest  the  question  of  jurisdiction,  there 
should  be  inserted  in  the  order  an  under- 
standing or  stipulation  that  the  defendant 
would  submit  without  further  process  to 
the  order  of  the  court  if  the  point  should  be 
decided  against  him. — Hcrvey  vs.  Hervey, 
11  Dick.  166. 

The  subpoena  was  served  neither  by  de- 
livering a  copy  personally  to  the  defendant 
nor  by  leaving  a  copy  at  his  dwelling  house 
or  usual  place  of  abode,  but,  after  he  had 
departed  from  the  state  without  intention 
of  returning,  by  leaving  a  copy  at  his  former 
place  of  abode.  No  step  was  taken  to  serve 
the  defendant  as  a  non-resident  by  publica- 
tion and  notice.  HELD.  (1)  that  the  ser- 
vice of  the  subpoena  was  void;  (2)  that 
because  the  service  of  the  subpoena  was 
void,  the  court  did  not  acquire  jurisdiction 


of  the  person  of  the  defendant;  (3)  that 
since  the  court  did  not  acquire  jurisdiction 
of  the  person  of  the  defendant,  orders  and 
proceedings  made  and  taken  in  the  suit  did 
not  bind  him,  and,  on  his  application,  made 
under  special  appearance  entered  for  that 
purpose,  must  be  set  aside. — Hervey  vs. 
Hervey,  1 1  Dick.  424. 

When  the  object  of  a  bill  in  equity  is  to 
affect  the  claims  of  the  defendant  to  prop- 
erty which  is  not  located  within  the  state, 
and  the  defendant  is  not  a  resident  or 
citizen  of  the  state,  or  is  a  foreign  corpora- 
tion which  has  not  subjected  itself  to  the 
jurisdiction  of  the  state,  the  court  can 
acquire  jurisdiction  over  the  defendant 
only  by  service  of  process  or  notice  within 
the  state,  or  by  the  voluntary  appearance 
of  the  defendant. — Wilson  vs.  American 
Palace  Car  Co.,  20  Dick.  730. 

A  special  appearance,  entered  for  the  sole 
purpose  of  objecting  to  the  jurisdiction  of 
the  court,  will  not  be  stricken  out  because 
filed  without  any  special  leave  or  order  of 
the  court. — Groel  vs.  United  Electric  Co.  of 
New  Jersey.  2  Rob.  249. 


X.  ADJOURNMENT. 
1.  Until  Issue  at  Law  Determined. 

The  court  directed  complainant  to  bring 
an  action  at  law  to  try  title  to  land,  which 
action  was  tried  and  judgment  rendered  for 
complainant,  and  defendants  sued  out  a 
writ  of  error.  On  complainant's  petition 
for  an  injunction,  as  prayed  for  in  his  bill, 
the  court  ordered  that  the  hearing  of  the 
cause  stand  over  to  a  day  to  be  fixed,  pend- 
ing the  hearing  of  the  writ  of  error  in  the  law 
case;  and  that  in  the  meantime  no  injunc- 
tion issue.  The  practice  of  the  court  of 
chancery  in  such  case  explained. — Delaware, 
Lackawanna  and  Western  Railroad  Co.  vs. 
Breckenridge,  11  Dick.  595. 


XI.  INFORMATION. 

Where  a  dredging  company  was  relator  in 
an  information  by  the  attorney-general  to 
enjoin  the  building  of  a  railroad  in  a  manner 
contrary  to  law,  across  a  street  giving 
access  to  relator's  land,  the  fact  that  a  bill 
on  behalf  of  the  dredging  company,  filed 
with  the  information,  and  seeking  the  same 
relief,  was  dismissed  for  want  of  equity, 
because  of  its  failure  to  show  a  special  in- 
jury, did  not  have  the  effect  of  dismissing 
the  information,  and  the  information  may 
be  retained. — Grey  vs.  Greenville  and 
Hudson  Railway  Co.,  14  Dick.  372.  See  17 
Id.  768. 
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XII.  FILING  FOREIGN  LETTERS  OF 

ADMINISTRATION,     BEFORE 

PROSECUTING. 

Quaere.  Is  the  statute  of  1887  (Gen. 
.Stat.,  p.  1429,  see.  20)  repealed  by  the 
statute  of  1896  above  cited? — Buecker  vs. 
Carr,  15  Dick.  300. 

The    filing    of    an    exemplified    copy   of 
foreign  letters  of  administration  under  tin- 
act  of  1896  (Pamph.L.,  1896, p.  17:;.  sec.  I 
to  enable  a  suit  to  lie  prosecuted,  is  sufficient 
if  filed  before  final  hearing. — Ibid. 


XIII.  REMITTITUR. 

Application  to  recall,  revise  and  amend 
remittitur  for  certain  purposes,  denied. — 
Weeks  vs.  Lister.  17  Dick.  813. 


XIV.  POWER  OF  ADVISORY  MAS- 
TER. 

After  a  bill  by  a  judgment  creditor  to  set 
aside  a  conveyance  of  land  by  the  judgment 
debtor  to  a  third  party,  on  the  ground  that 
it  was  made  in  fraud  of  the  judgment  credi- 
tor, and  answer  thereto  and  issue  joined 
thereon  and  reference  to  a  vice-chancellor, 
it  is  improper  practice  (1)  to  permit  other 
judgment  creditors  to  be  made  parties 
complainant  in  that  suit  without  notice  of 
an  application  for  that  purpose  to  both 
complainant  and  the  defendant  who  holds 
the  title  and  who  is  alleged  to  be  a  fraudu- 
lent grantee,  or  consent  of  both;  and,  (2) 
an  application  to  be  permitted  to  be  made 
a  party  complainant  must  be  made  to  the 
vice-chancellor  to  whom  the  cause  has  been 
referred,  and  cannot  be  heard  by  the  ad- 
visory master  in  the  clerk's  office. — Perrine 
vs.  Perrine,  18  Dick.  483.     A.  20  Id.  719. 


XV.  EXECUTION. 

The  court  out  of  which  an  execution 
issues  may  at  its  discretion  order  paid  into 
court  money  which  by  the  terms  of  the  writ 
is  payable  to  a  person  named. — Gifford  vs. 
McGuinness,  IS  Dick.  834. 


XVI.  MASTERS'  REPORTS. 

I.  Exceptions  to. 

The  object  of  an  exception  to  a  master's 
report  is  to  specify  the  objection  which  the 
exceptant  makes  either  to  the  whole  report 
or  to  particular  parts  thereof  named  in  the 
exceptions,    with    some    statement    of    the 


grounds  on  which  each  exception  i  based 
Exceptions  to  the  whole  report  whit 
no  reasons  for  criticism,  specify  no  items  of 
which  complaint  is  made,  and  mention  no 
particulars  wherein  the  master  i-  alleged  to 
have  erred,  cannot  be  entertained.  \b  i 
ritt  vs.  Jordan,  20  Dick.  772. 


XVII.  POWER  OF  AMENDMENT. 

Where  a  bill  to  quiet  title  to  realty,  under 
act  of  March  2d,  1870  (Gen.  Stat.,  p.  3486), 
omits  a  statutory  allegation,  but  com- 
plainant's peaceable  possession  with  claim 
of  ownership  is  admitted,  and  there  is  no 
misunderstanding  as  to  the  issues,  an 
amendment  may  be  made  to  bring  the  cause 
within  the  statute. — Ward  vs.  Tallman.  20 
Dick.  310. 

A  bill  to  require  reconveyance  of  prop- 
erty on  the  ground  of  actual  fraud  may 
be  amended  on  final  hearing  to  meet  the 
proof  furnished  by  defendant,  namely,  that 
there  were  other  grounds  therefor  not  in- 
consistent with  that  pleaded. — Steavens  vs. 
Shaw.  21  Dick.  116. 


XVIII.    POWERS    OF     VICE-CHAN- 
CELLORS. 

Yet  there  may  be  cases  in  which  it  is  the 
duty  of  the  chancellor  not  to  refuse  such  a 
review,  but  to  exercise  his  power  to  make 
the  decrees  of  the  court  as  e.  g..  when 
necessary  to  prevent  discordant  adjudica- 
tions, or  to  prevent  an  injury  resulting  from 
a  refusal  of  a  rehearing,  when  such  injury 
cannot  be  redressed  upon  an  appeal. — 
Gregory  vs.  Gregory,  1  Rob.  7. 

Since  that  purpose  could  not  be  effectu- 
ated if  the  chancellor  was  required  to  review 
a  vice-chancellor's  acts  and  his  report  and 
advise  thereon  in  all  cases,  on  demand  of 
a  party,  it  was  the  plain  intent  to  permit  the 
chancellor,  in  all  ordinary  cases,  to  decline 
to  make  such  review,  and  to  leave  the  ob- 
jecting partv  to  obtain  relief  bv  appeal. — 
Ibid. 

The  purpose  of  the  legislation  permitting 
the  appointment  of  vice-chancellors  to  hear 
matters  and  causes  referred  to  them  and 
advise  the  chancellor  what  decree  should 
be  made  therein,  was  to  enable  the  court 
of  chancery  to  dispose  of  its  business,  which 
had  become  too  great  t'>  be  disposed  of  by 
the  chancellor  alone. — Ibid. 

The  practice  as  to  allowance  of  counsel 

fees  in  cases  tried  before  vice-chancellors 
indicated. — McMullin  vs.  Doughtv,  2  Rob. 
776. 

A  proceeding  for  contempt  not  committed 
in  open  court,  being  punitive  in  character, 
and  hence  not  the  subject  of  appeal,  and 
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which  may  affect  property  and  liberty, 
ought  not  to  depend  upon  the  judgment  of 
a  vice-chancellor  or  master  in  chancery, 
but  is  a  matter  for  the  personal  attention 
of  the  chancellor. — Seastream  vs.  New 
Jersey  Exhibition  Co.,  3  Rob.  15. 

An  investigation  as  to  alleged  conduct  in 
contempt  of  the  court  of  chancery  may  be 
referred  to  the  vice-chancellor  or  a  master  of 
the  court. — Ibid. 


XIX.  AFFIDAVITS. 

The  use  of  ex  parte  affidavits  in  procuring 
an  order  to  show  cause  why  respondents 
should  not  be  adjudged  guilty  of  contempt 
of  court  is  proper  where  affiants  are  present 
at  the  hearing  on  the  return  and  are  offered 
for  cross  examination  to  the  persons  named 
in  the  order. — Seastream  vs.  New  Jersey 
Exhibition  Co.,  3  Rob.  15. 


PLEDGE. 

Cross  Reference.  Bailment. 

A  pledgee  of  personal  property,  assigned 
as  collateral  security,  has  the  right  to  collect 
the  interest,  dividends  and  income  accruing 
on  the  collateral  assigned,  accounting  to 
the  pledgor,  upon  the  redemption  of  the 
pledge.  In  making  such  collections,  the 
pledgee  is  a  trustee  of  the  pledgor  for  the 
proper  application  of  the  funds  collected 
or  to  refund  the  same  to  the  pledgor  if  the 
debt  be  otherwise  paid. — McCrea  vs.  Yule. 
39  Vr.  465. 

The  administrator  of  a  pledgor  is  entitled 
to  redeem  the  pledge  upon  payment  or 
tender  of  the  amount  of  the  loan  at  any  time 
after  the  loan  has  become  payable. — Cham- 
bers vs.  Kunzman,  14  Dick.  433. 

The  pledgee,  having  been  subjected  to 
some  expenses  in  realizing  and  applying  the 
property  pledged,  and  having  all  the  securi- 
ties in  his  hands,  apd  accurate  knowledge 
of  the  actual  condition  of  the  loan  and 
having  rendered  no  account,  cannot  prevent 
the  payment  of  the  loan,  in  order  to  keep  his 
money  profitably  invested,  by  refusing  to 
disclose  the  exact  sum  due  and  denying 
that  the  tender  made  was  the  proper  sum. 
—Ibid. 

A  bill  to  redeem  a  pledge  cannot  be  main- 
tained without  some  additional  ground  of 
equitable  jurisdiction. — De  Bevoise  vs.  H. 
&  W.  Co.,  1  Rob.  472. 


POLICE  OFFICERS. 

See  Officers;  Railroad  Police. 


POLICE  POWERS. 

See  Board  of  Health;  Constitution  and 
Constitutional  Law;  Criminal  Law 
and  Procedure;  Municipal  Corpora* 
tion. 


POOR. 

An  infant  who  has  a  vested  remainder  in 
a  large  estate  to  be  enjoyed  at  the  death  of 
one  in  possession,  is  not  a  "poor  person," 
within  section  30  of  Gen.  Stat.,  p.  2.510, 
charging  upon  certain  relatives,  if  of  suf- 
ficient ability,  the  relief  and  maintenance 
of  poor  persons  not  able  to  work. — -Meeker 
vs.  .Meeker,  32  Vr.  146. 

An  order  for  relief  and  maintenance,  under 
said  statute,  must  declare  and  adjudge  the 
existence  of  the  prescribed  conditions; 
must  direct  the  manner  of  relief  and  main- 
tenance— not  payment  of  a  fixed  sum — and 
must  not  embrace  several  poor  persons  in 
a  joint  provision. — Ibid. 

Where  the  board  of  freeholders  of  a  county 
is  legally  responsible  for  the  support  and 
maintenance  of  a  pauper  who  is  ill  with 
small  pox,  and,  by  its  refusal  to  perform  its 
duty  in  that  regard,  makes  it  necessary  for 
the  township  committee,  of  the  township 
in  which  the  pauper  has  his  legal  residence, 
to  maintain  and  support  him,  the  township 
committee  is  entitled  to  recover,  from  the 
board  of  freeholders,  the  moneys  expended 
by  it  for  that  purpose.  It  is  not,  however, 
entitled  to  recover,  from  the  board  of  free- 
holders, moneys  expended  by  it  in  main- 
taining a  quarantine  for  the  purpose  of  pre- 
venting the  spread  of  the  disease  with  which 
the  pauper  is  afflicted,  there  being  no  duty 
resting  upon  the  board  to  establish  or  main- 
tain such  quarantine. — Rockaway  vs.  Free- 
holders of  Morris,  39  Vr.  16. 


POSTEA. 

See  Judgments;  Pleading  and  Practice; 
Verdicts. 


POSTHUMOUS  CHILD. 

Cross  Reference.    After=born  Children. 

Gen.  Stat.,  3760,  sec.  19,  providing  that  if 
a  testator,  having  children  when  he  makes 
his  will,  "shall  at  his  death  leave  a  child" 
born  thereafter,  and  not  provided  for  by  the 
will,  such  child  shall  have  the  same  rights 
as  though  the  father    had    died    intestate 
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includes  a  posthumous  child. — Van  Wickle 
vs.  Van  Wickle,  14  Dick.  317. 

The  birth  of  a  testator's  posthumous  fluid, 
entitled  under  Gen.  Stat.,  p.  3760,  sec.  19, 
to  take  the  same  share  as  though  his  father 
had  died  intestate,  does  not  destroy  a  devise 
in  trust  to  the  executor  with  power  of  sale. 
Ibid. 


POWERS. 

See  Constitution  and  Constitutional 
Law;  Devise  and  Legacy;  Executors 
and  Administrators;  Municipal  Cor= 
porations. 


POWER   OF  APPOINTMENT. 

See  Devise   and    Legacy;     Trusts 
and  Trustees;  Wills. 


POWER  OF  ATTORNEY. 

A  power  of  attorney  to  complainant  to 
collect  all  moneys,  legacies,  bequests,  in- 
heritance and  distributive  share  of  defend- 
ants in  a  certain  estate,  and  for  his  taking 
possession  of  and  attending  to  all  landed 
property  which  they  may  be  entitled  to  as 
heirs  of  deceased,  and  assigning  to  com- 
plainant such  an  interest  in  the  property, 
estate  or  inheritance  to  which  they  are  en- 
titled as  heirs  or  next  of  kin  as  will  secure 
to  complainant  his  fees  for  services,  not  to 
exceed  fifty  per  cent,  of  "our  distributive 
share  of  said  decedent's  estate  as  such  heirs 
or  next  of  kin,"  does  not,  by  the  words 
"distributive  share,"  in  view  of  the  word 
"heirs,"  limit  the  assignment  to  personal 
property. — Adams  vs.  Schmitt,  2  Rob.  169. 


POWER  OF  SALE. 

Cross  References.  Devise  and  Legacy ; 
Executors  and  Administrators;  Re= 
ceivers;  Sales;  Wills. 

Where  a  will  contemplates  an  actual 
division  of  the  estate  by  trustees  and  pay- 
ment to  the  tenants  in  common  in  money, 
a  power  of  sale  is  to  be  inferred. — Parker  vs. 
Sceley,  11  Dick.  110. 

When,  by  a' will,  a  power  of  sale  is  given 
to  executors,  to  be  exercised  with  the  con- 
sent of  the  widow,  signified  by  her  joining 
in  and  becoming  a  party  to  the  deed,  the 
exercise  of  the  power  is  dependent  upon  the 
joining  by  the  widow  in  a  deed  as  prescribed 
by  the  testator,  and  on  her  death,  without 


having  consented  in  the  mod.-  prescribed, 
the  power  is  gone. — Peirsol  vs.   Roop,   11 

Dirk.  739 

The  power  to  sell  lands  contained  in  the 
declaration  of  trust  in  this  ease  authorized 
the  grantee  of  the  power  to  make  --ale  n.,i 
only  until  the  mortgages  on  the  lands  were 
fully  paid,  but  also  until  the  beneficial 
owners  made  a  written  request  that  he  convey 
the  lands  to  them. — Scarlett  vs.  Linckels, 
11  Dick.  777 

It  is  unnecessary  to  decide  whether  the 
record  of  the  declaration  of  trust  was  con- 
structive notice  of  its  provisions,  and  no 
opinion  is  expressed  on  that  subject. — Ibid. 

A  power  of  sale  given  to  executors  which 
authorizes  tin  in  to  sell  and  convey  all  the 
testator's  real  estate  at  their  discretion,  is 
efficient  to  support  a  sale  by  the  ra 
not  only  of  all  the  territorial  extent  of  the 
lands  whereof  the  testator  died  seized,  but 
also  of  all  his  title  interest  therein,  and  their 
sale  under  the  power  will  divest  the  estate 
of  residuary  devisees,  and  of  all  those  claim- 
ing under  them. — Hatt  vs.  Rich,  14  Dick. 
492. 

Such  a  power  does  not  lose  its  efficiency 
because  the  debts  and  legacies  are  paid,  nor 
by  mere  lapse  of  time,  when  it  may  still  be 
used  to  accomplish  purposes  which  the 
testator  may  have  had  in  view,  or  to  carry 
into  effect  the  conversion  and  setting  apart 
a  share  to  be  held  in  trust  for  one  of  the 
testator's  children,  according  to  the  teFms 
of  his  will. — Ibid. 

The  right  of  the  executors  to  execute  the 
power,  and  thereby  to  convey  the  fee  where- 
of the  testator  died  seized,  is  superior  to  the 
right  of  partition,  held  by  the  purchaser  of 
an  undivided  interest  for  a  residuary  devisee. 
—Ibid. 


PRESCRIPTION. 

Cross  References.  Easements  and  Sen  i= 
tude;    Licenses. 

The  plaintiff  claimed  to  own  land  covered 
by  Swart swood  pond,  a  body  of  non-tidal 
water,  and  notified  the  defendant  not  to 
fish  in  it.  The  defendant,  disregarding  the 
notice,  fished  from  a  boat  on  two  different 
days,  in  water  that  covered  land  claimed 
by  the  plaintiff  who  thereupon  brought  Ins 
action.  The  declaration  alleged  possessii  n 
and  title  by  deed  in  the  plaintiff  and  acts  of 
trespass  by  the  defendant  in  disregard  of 
notice.  The  defendant  filed  pleas  in  both 
general  and  specific  denial  of  the  declara- 
tion, and  a  further  special  plea  setting  up 
in  bar  of  the  action  two  independent  de- 
fences— first,  that  the  public  had  been 
accustomed  for  sixty  years  to  fish  in  the 
pond,  and  that  therefore  the  defendant,  as 
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one  of  the  public,  could  do  so  of  right;  and 
secondly,  that  the  pond  had  been  stocked 
with  fish  by  the  fish  commissioners  of  the 
state  of  New  Jersey  for  twenty-five  years, 
and  that^therefore  the  defendant,  as  one  of 
the  public,  could  fish  there  of  right.  On  the 
trial  the  plaintiff  proved  the  case  laid  in  his 
declaration  and  rested.  The  defendant 
offered  to  prove  that  the  public  had  con- 
tinuously fished  in  the  pond  for  sixty  years, 
which  offer  was  overruled  and  exception 
taken.  The  defendant  also  called  a  witness 
who  testified  to  the  stocking  of  the  pond  by 
public  authority.  This  evidence  was  then 
stricken  out,  whereupon  the  defendant  made 
a  formal  offer  to  prove  the  allegations  of  lus 
plea  in  this  particular,  which  offer  was  over- 
ruled and  exception  taken.  The  trial  judge 
thereupon  directed  the  jury  to  find  a  verdict 
of  six  cents  for  the  plaintiff,  to  which  direc- 
tion an  exception  was  taken.  Error  was 
assigned  on  these  exceptions.  HELD,  that 
the  plaintiff  was  entitled  to  the  direction 
that  the  jury  give  him  a  verdict  for  nomi- 
nal damages. — Albright  vs.  Cortright,  35 
Vr.  330. 

As  to  the  first  special  defence  it  was 
HELD,— 

1.  That  since  the  defendant  had  no  license 
from  the  plaintiff,  whatever  right  he  could 
have  had  in  plaintiff's  close  must  have  been 
by  way  of  easement,  custom  or  prescription. 

2.  That  the  right  claimed  was  not  an 
easement,  which  is  a  privilege  without  profit. 

3.  That  the  defendant  could  not  claim 
such  right  by  custom  (a)  because  a  common 
law  custom,  as  distinguished  from  a  usage 
of  trade  must  be  immemorial,  which  in  New 
Jersey  is  impossible;  (b)  because  a  custom 
laid  in  the  public  is  bad  for  universality; 
and  (c)  because  a  right  to  take  profit  from 
the  land  of  another  cannot  be  acquired  by 
custom. 

4.  That  the  defendant,  merely  as  one  of 
the  public,  could  not  claim  such  right  by 
prescription  because  the  public  cannot  pre- 
scribe. 

As  to  the  second  special  defence  it  was 
HELD  — 

1.  That  the  evidence  that  was  stricken 
out  and  excluded,  if  it  had  been  received, 
would  have  proved,  in  the  view  most  favor- 
able to  the  defendant,  'only  that  the  state 
of  New  Jersey  had  placed  on  private  prop- 
erty certain  fish  that  the  public  might  eatch 
if  members  of  the  public  could  lawfully  reach 
them. 

2.  That  the  defendant,  as  one  of  the  public, 
could  not  lawfully  reach  these  fish  against 
the  prohibition  of  the  plaintiff  while  they 
remained  in  his  close  unless  either  the  com- 
mon or  the  statute  law  conferred  such  right. 

3.  That  the  common  law  gave  no  such 
right  because  there  is  no  general  rule  author- 
izing a  member  of  the  community,  merely 
as  such,  to  invade  private  property  in  order 
to  reach  something  that  is  devoted  to  the 
public. 

4.  That  the  acts  concerning  fish  and 
game  gave  no  such  right,  for  they  did  not 
manifest  a  legislative  intent  to  legalize  what 


would  otherwise  be  trespasses  in  pursuit  of 
private  advantage,  and  if  they  did  manifest 
such  intent  would  be  to  that  extent  invalid. 
—Ibid. 


PRESUMPTION. 

Cross  Reference.  Death ;  Evidence. 

When  a  note  owing  at  the  time  of  the 
execution  of  an  assignment  of  an  equitable 
interest  in  real  estate  to  secure  an  indebted- 
ness owing  by  the  assignor  to  the  assignee 
is  not  mentioned  in  the  agreement  whereby 
such  interest  is  assigned,  it  will  be  presumed 
that  it  was  not  intended  to  have  the  security 
include  it.— Shipman  vs.  Lord,  13  Dick.  380. 
A.  15  Id.  484. 

A  relation  of  paramour,  carries  no  presump- 
tion of  the  exertion  of  an  undue  influence 
by  the  mistress.  It  does  call  for  suspicious 
scrutiny  of  the  conduct  of  the  parties,  in 
ascertaining  whether  the  challenged  act  of 
the  man  was  induced  to  be  done  by  an  un- 
due interference  with  his  free  action. — ■ 
Schwalber  vs.  Ehman,  17  Dick.  315. 

In  an  action  by  the  owners  of  a  dam  and 
water  power  for  compensation  for  the  pollu- 
tion of  the  water  by  the  sewage  of  a  city, 
where  the  dam  has  been  maintained  at  its 
present  height  for  forty  years,  so  that  ad- 
verse claimants  are  barred,  and  was  built 
at  a  point  where  its  construction  was  or 
might  have  been  lawful,  it  cannot  be  as- 
sumed, in  the  absence  of  evidence,  that  the 
dam  is  unlawful. — Doremus  vs.  Mayor,  Ac, 
of  Paterson,  18  Dick.  605.     See  20  Id.  711. 

Where  defendant's  husband  was  absent 
and  unheard  of  for  more  than  seven  years, 
marriage  by  defendant  with  complainant, 
after  that  time,  was  valid  under  Gen.  Stat., 
p.  1187,  creating  a  presumption  of  death 
from  such  absence.— Burkhardt  vs.  Burk- 
hardt,  18  Dick.  479. 

Under  Gen.  Stat.,  p.  1187,  creating  a 
presumption  of  death  from  seven  years' 
absence,  the  time  of  death  is  ordinarily 
presumed  to  be  at  the  expiration  of  the 
seven  years. — Ibid. 
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III.  LIABILITY  OF  AGENT. 

IV.  LIABILITY  OF  PRINCIPAL. 

V.  RIGHTS  AND  LIABILITIES  OF 
THIRD  PARTIES. 

VI.  EFFECT  AND   ADMISSIBILITY 
OF  DECLARATIONS  OF  AGENT. 

VII.  RATIFICATION. 

Cross   References.      Brokers;     Frauds 

and  Perjuries;    Landlord  and 

Tenant. 


EVIDENCE  OF,  AND  CREATION 
OF  AGENCY. 


Where  the  facts  are  dear  and  undisputed 
and  conclusively  show  lack  of  authority  in 
an  agent,  question  as  to  his  authority  in  a 
given  particular  being  the  matter  in  issue, 
it  is  the  duty  of  the  court  to  determine  the 
issue  by  peremptory  instruction  to  the  jury ; 
but  the  contrary  is  the  rule  if  the  evidence 
be  doubtful  or  "conflicting  as  to  a  material 
fact,  or  if  the  established  facts  admit  of 
conflicting  inferences  determinative  of  the 
issue. — American  Saw  Co.  vs.  First  National 
Bank,  31  Vr.  417. 


Where,  in  an  action  upon  a  contract  the 
defendant  seeks  to  escape  liability  solely 
upon  the  ground  that  the  person  who  as- 
sumed to  act  for  him  in  the  making  of  the 
agreement  sued  on  was  not  authorized  to 
act  as  his  agent,  proof  of  the  presence  of 
facts  which  compel  the  conclusion  that  such 
agency  existed  not  only  requires  the  refusal 
of  a  motion  to  non-suit,  but,  uncontradicted, 
justifies  the  court  in  controlling  the  verdict 
of  the  jury. — Strauss  vs.  American  Talcum 
Co.,  34  Vr.  613. 


An  action  was  brought  against  A.  to  re- 
cover the  price  of  goods  sold  and  delivered, 
which  the  plaintiff  had  charged  and  billed 
to  B.  HELD,  that  the  fact  that  the  goods 
had  been  charged  and  billed  to  a  person 
other  than  the  defendant,  was  not,  per  se, 
conclusive  proof  that  the  debt  was  not  the 
debt  of  the  defendant,  and  did  not  preclude 
the  plaintiff  from  showing,  if  he  could,  that 

A.  was  an  undisclosed  principal,  and  that 

B.  was  his  agent. — Yates  vs.  Repetto,  36  Vr. 
294. 

Defendant  was  a  manufacturer  of  re- 
frigerating machines.  Plaintiff  was  em- 
ployed by  him  at  a  salary  of  S100  a  month, 


and  in  addition  to  that  lie  was  to  be  paid 
commissions  at  the  rate  of  three  per  cent, 
on  the  amount  of  certain  sales.  This  suit 
was  brought  to  recover  commissions  on 
three  contracts — first,  a  contract  called  the 
Parker  Bouse  contract;  second,  a  contract 
called  the  Butler  contract;  and  third,  a  con- 
tract with  the  United  Slate-  government 
for  putting  in  an  ice  making  apparatus  at 
Wist  Point.  The  contract  between  the 
parties  with  n  peel  to  the  payment  of  com- 
missions, after  providing  for  the  payment 
of   a   salary   at    the   rate   of  $100  a  month, 

stipulated  for  a  commission  of  threi 
cent,  on  the  gross  amount  of  sales  directly 
secured  by  tin-  plaintiff.  It  is  admitted 
that  the  firsl  two  contracts  were  negotiated 
by  the  plaintiff  within  the  terms  of  the  agree- 
ment. The  defence  was  that  the  plaintiff 
had  waived  his  commissions.  Plaintiff  had 
disobeyed  instructions  in  taking  the  con- 
tract for  less  than  the  price  fixed,  and  the 
contract  was  accepted  by  the  defendant 
on  the  condition  that  plaintiff  would  waive 
his  commission.  HELD,  (1)  that  the  evi- 
dence was  sufficient  to  show  an  uncondi- 
tional waiver.  (2)  That  such  waiver  was 
not  void  f"r  want  of  consideration. — Flack 
vs.  Condict,  37  Vr.  351. 

In  a  suit  against  a  corporation  to  recover 
damages  for  personal  injuries  received  in  its 
service,  the  defendant  relied  upon  a  release 
drawn  in  the  English  language  and  executed 
by  the  plaintiff,  who  understood  only  Sla- 
vonic. The  execution  of  the  release  was 
secured  by  the  English-speaking  secretary 
of  the  corporation,  who  knew  no  Slavonic. 
A  fellow  countryman  of  the  servant,  in  the 
same  employment,  was,  without  objection 
by  the  servant,  called  in  to  interpret,  and, 
through  him,  the  secretary  undertook  to 
make  known  the  purport  of  the  instrument 
presented  for  execution.  HELD,  that  the 
interpreter  must  be  considered  the  agent  of 
the  defendant;  and  that,  if  the  purport  of 
the  instrument  was  not  adequately  imparted 
to  the  plaintiff,  it  was  not  a  valid  release. — 
Burik  vs.  Dundee  Woolen  Co..  37  Vr.  420. 

An  admission  made  by  an  agent,  in  order 
to  bind  his  principal,  must  have  been  made 
within  the  scope  of  his  authority  and  in  the 
course  of  the  negotiations  to  which  it  re- 
ferred.— Callawav  vs.  Equitable  Trust  Co., 
38  Vr.  44. 

While  a  cashier  of  a  bank  is  presumed  to 
have  all  the  authority  he  exercises  in  deal- 
ing with  executive  functions,  legally  within 
the  powers  of  the  bank,  or  which  are  usually 
done  or  held  out  to  be  done  by  such  an  officer, 
still  the  test  is  whether  the  transaction  is 
with  the  bank  and  in  its  business,  or  with 
the  cashier  personally  and  in  his  business. 
As  to  former  all  presumptions  are  in  favor 
of  its  regularity  and  binding  force.  As  to 
the  latter  no  such  presumptions  arise. — ■ 
Campbell  vs.  Mfgrs.  Nat.  Bank,  3S  Vr.  301. 

There  is  no  reason  that  can  be  given, 
which  is  founded  upon  principle,  for  not 
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applying  the  same  rule  of  agency  to  a 
cashier  as  to  other  persons  occupying  fidu- 
ciary relations. — Ibid. 

Neither  authorization  nor  ratification 
arises  from  unknown  concealed  fraudulent 
transactions  of  a  cashier.  .  It  is  only  known 
open  ones,  similar  to  the  alleged  dishonest 
ones,  which  work  an  estoppel. — Ibid. 

Failure  to  detect  that  which  an  inspection 
with  ordinary  care  would  not  have  dis- 
covered, will  not  work  a  ratification.  Where 
a  draft  on  a  corresponding  bank  is  regular 
on  its  face  and  the  entry  upon  the  stub  of 
the  draft  book  from  which  it  is  taken  is  also 
regular  there  is  nothing  to  go  to  a  jury  to 
establish  laches  in  the  officer  of  a  bank  for 
neglect  to  discover  its  fraudulent  character 
from  inspection. — Ibid. 

The  facts  in  this  case  show  an  individual 
transaction  with  Valentine,  and  the  known 
fact  that  he  had  paid  his  own  debt  with  the 
banks'  draft.  There  was  no  proof  that  his 
act  was  authorized  or  ratified  by  the  direc- 
tors, and  there  was  nothing  on  the  stub  of 
the  draft  book,  or  the  face  of  the  draft,  when 
returned  by  the  National  Park  Bank,  to  in- 
dicate that  it  was  not  a  regular  bank  trans- 
action, nor  was  there  proof  that  by  the 
exercise  of  any  care,  short  of  an  investiga- 
tion of  the  books  of  the  bank,  the  president 
or  directors  of  the  bank  would  have  dis- 
covered the  fraudulent  act  of  the  cashier  in 
issuing  the  draft  in  question.  Under  this 
state  of  the  proof  the  court  rightly  directed 
a  verdict  against  the  plaintiff  in  error. — 
Ibid. 

The  marital  relation  does  not  disqualify 
one  of  the  parties  to  it  from  acting  as  agent 
of  the  other. — Greenburgh  vs.  Palmieri,  42 
Vr.  83. 

Only  such  words  as  are  spoken,  or  such 
acts  as  are  done,  by  an  agent,  in  the  execu- 
tion of  his  agency,  are  admissible  in  evidence 
against  his  principal. — Blackman  vs.  West 
Jersey  and  Seashore  Railroad  Co.,  39  Vr.  1. 

A  principal  is  bound  by  the  acts  and  con 
comitant  declarations  of  an  agent  touching 
such  matters  only  as  are  within  the  scope  of 
his  genera]  employment,  or  have  been  speci- 
ally entrusted  to  his  agency  by  the  principal. 
Acts  and  declarations  not  falling  within  this 
rule  are  not  within  the  exception  to  the  rule 
excluding  hearsay  testimony. — Heubner  vs. 
Erie  R.  R.  Co.,  4(3  Vr.  327. 

The  doctrine  announced  in   Lindley   vs. 
Keim,  9  Dick.  Ch.  Rep.  418,  reaffirmed.- 
Scull  vs.  Brinton,  10  Dick.  489. 

Proof  that  an  owner  of  lands  employed 
agents  to  sell  the  lands  as  mere  real  estate 
brokers  will  not  be  sufficient  to  establish 
authority  in  sucli  agents  to  bind  their 
principal  by  a  written  contract  of  sale. — 
Ibid. 


A  married  woman  may  embark  her  own 
money  and  capital  in  any  separate  business 
or  trade,  may  employ  agents  to  carry  on 
such  business  or  trade  and  may  avail  herself 
of  their  skill  and  ability  to  make  it  success- 
ful.—Taylor  vs.  Wands,  10  Dick.  491. 

It  is  not  necessary  to  the  validity  of  a 
power  of  attorney  authorizing  an  agent  to 
agree  in  writing  to  sell  lands  and  bind  his 
principal  to  convey  them,  that  it  shall  be 
proved  or  acknowledged  and  recorded. — 
Tyrrell  vs.  O'Connor,  11  Dick.  448. 

Mere  power  to  sell  lands,  without  more, 
will  not  authorize  the  agent  to  bind  his 
principal  bv  written  contract  to  convey. — 
Ibid. 

Complainant  purchased  stock  through  a 
broker,  knowing  that  he  was  acting  for  the 
seller,  and  would  receive  $500  as  commis- 
sion. Complainant  paid  him  $50  after  the 
transaction  was  closed,  and  told  him  he 
would  like  to  purchase  more  stock,  but  made 
no  arrangement  as  to  commission.  Sub- 
sequently complainant  purchased,  through 
the  broker,  more  of  the  stock,  the  broker 
securing  his  commissions  from  the  seller; 
but  after  the  sale  complainant  gave  him  an 
option,  in  writing,  to  sell  a  certain  number 
of  shares,  and  to  share  equally  with  him  the 
profit  over  a  certain  amount.  The  broker 
subsequently  made  an  agreement  with 
another  broker,  who  controlled  several 
shares  of  the  stock,  to  sell  the  same  to  com- 
plainant, receiving  as  his  commission  an 
equal  share  with  the  seller  of  whatever 
excess  they  could  obtain  over  a  fixed  price. 
In  making  this  trade  with  complainant  the 
former  option,  now  valuable,  was  given  up 
as  an  inducement  to  complainant  to  pur- 
chase. Complainant  refused  to  pay  the 
broker  any  commission,  saying  his  commis- 
sion must  come  from  the  seller.  HELD, 
j  that  no  agency  existed  between  either  broker 
and  complainant,  and  hence  he  could  not 
recover  any  portion  of  the  profits  secretly 
derived  by  them  in  the  transaction. — Illing- 
worth  vs.  De  Mott,  14  Dick.  8/-  A.  16  Id. 
672. 

An  agent  authorized  to  insure  property 
of  his  principal  has  no  authority  to  insure 
in  a  mutual  company  since  he  will  thereby 
make  the  owner  an  insurer  of  others 
Annan  vs.  Hill  Union  Brewery  Co.,  14  Dick. 
414. 

A  person  may  by  permission,  recognition 
or  acquiescence  occasion  a  reasonable  infer 
ence  that  another  is  his  agent. — Smith  vs. 
Delaware  and  Atlantic  Telegraph  and  Tele- 
phone Co.,  19  Dick.  770. 

Where  an  officer  of  a  corporation  has 
managed  its  affairs,  his  authority  to  repre- 
sent it  may  be  implied  from  the  manner  in 
which  he  has  been  permitted  by  the  corpora- 
tion's directors  to  transact  its  business,  and 
may  be  shown  by  the  exercise  of  previous 
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acts  with  others  with  the  permission  of  the 
corporation. — Clement  vs.  Young-McShea 
Amusement  Co.,  3  Rob.  347. 

The  general  authority  of  the  president  of 
a  business  corporation  is  sufficient  to  war- 
rant him  in  collecting  outstanding  accounts 
and  in  selling  the  accounts  for  their  face 
value. — Cogan  vs.  Conover  Manufacturing 
Co.,  3  Rob.  816. 

Where  defendant's  agent,  as  a  part  of  a 
sale  of  a  saloon  in  complainant,  agreed  thai 

Complainant  would  nol  lie  culled  on  to  pay 
a  note  and  mortgage  given  for  prior  indebt- 
edness of  the  former  occupant  of  the  saloon 
to  defendant  to  long  as  complainant  bought 
his  beer  of  defendant,  and  the  latter  accepted 
the  benefits  of  such  contract,  it  was  not 
thereafter  entitled  to  deny  its  agent's 
authority  to  make  such  collateral  agreement. 
— O'Brien  vs.  Paterson  Brewing  &  Malting 
Co.,  3  Rob.  117. 


II.  TERMINATION    AND    REVOCA= 
TION  OF  RELATION. 

To  bind  a  principal  by  a  contract  made 
with  one  dealt  with  as  its  agent,  it.  is  neces- 
sary for  the  plaintiff  to  establish  by  due 
proof  the  existence  of  sufficient  power  in 
the  agent  to  make  the  contract. — Agricul- 
tural Insurance  Co.  vs.  Fritz,  32  Vr.  211. 

When  a  person,  who  is  the  authorized 
agent  of  A.  and  also  of  B.,  makes  as  agent  of 
B.  a  contract  with  C,  and  C,  to  the  knowl- 
edge of  the  agent,  is  led  to  believe  that  his 
contract  is  with  A.,  and  C.  pays  the  con- 
sideration to  the  agent  under  the  belief,  he 
can  enforce  the  contract  against  A.  The 
agent,  having  authority  to  make  such  con- 
tract for  A.,  and  holding  out  that  he  is 
making  it  for  A.,  the  principal  cannot  dis- 
avow it  to  the  detriment  of  C. — Lambert  vs. 
Metropolitan  Savings  Association,  36  Vr.  79. 

When  credit  is  given  to  an  agent,  in  ignor- 
ance of  the  agency,  the  creditor  may,  upon 
the  disclosure  of  the  principal,  elect  to  hold 
either  the  agent  or  the  principal. — Yates  vs. 
Repetto,  36  Vr.  294. 

Where  the  principal  has  accepted,  the 
fruits  of  an  agent's  deceit,  by  accepting  a 
payment  thus  unlawfully  acquired,  the  in- 
jured party,  by  a  timely  rescinding  of  the 
contract  and  demanding  a  return  of  the 
money  paid,  may  maintain  an  action  upon 
contract  against  such  principal  to  recover  it 
back. — White  vs.  New  York,  Susquehanna 
and  Western  Railroad  Company,  39  Vr.  123. 

The  demand  by  the  principal  for  the  re- 
turn of  a  written  power  under  which  an  at- 
torney in  fact  was  acting,  and  its  surrender 
and  withdrawal  without  any  explanatory 
words  or  further  instructions,  must  be  held 
to  be  a  revocation  of  the  power. — Kelly  vs. 
Brcnnan,  10  Dick.  423. 


A  contract  made  by  the  principal  agreeing 
to  sell  property,  the  subject  matter  of  the 
agency,  prevents  a  subsequent  contract  for 
sale  made  by  the  agent,  though  on  the  same 
day,  from  having  any  force. — Ibid. 


III.  LIABILITY  OF  AGENT. 

The  general  rule  of  the  common  law  is 
that  the  death  of  the  principal  puts  an  end 
to  the  agency,  and  no  act  of  the  agent  subse- 
quent thereto  is  binding  on  the  estate  of  the 
principal.  But  there  is  a  well  settled  excep- 
tion to  this  rule,  which  is  that  where  the 
power  is  coupled  with  an  interest  in  the 
subject  matter  of  the  agency,  the  agent 
may  execute  the  authority  after  the  death 
of  the  principal. — Durbrow  vs.  Eppens,  36 
Vr.  10. 

Where  the  power  of  attorney  forms  part  of 
a  contract,  and  is  security  for  money  or  for 
the  performance  of  any  act  which  is  deemed 
valuable,  it  is  generally  made  irrevocable 
in  terms,  and  if  not  so,  is  deemed  irrevocable 
in  law,  and  the  power  may  be  exercised  at 
any  time,  and  is  not  affected  by  the  death 
of  the  person  who  created  it. — Ibid. 

On  a  sale  of  railroad  bonds,  one  of  the 
owners  was  made  custodian  thereof  to  make 
delivery  of  pro  rata  amounts  as  partial  pay- 
ments were  made.  Without  authority  he 
delivered  some  of  them  for  a  worthless  note. 
Thereafter,  the  purchasers  having  failed  to 
take  the  remaining  bonds,  and  the  road 
having  become  insolvent,  and  there  being 
litigation  pending  in  which  the  organization 
of  the  railroad  and  validity  of  the  bonds 
were  attacked,  the  other  owners  proposed 
a  sale  of  them  for  a  certain  amount,  and  he 
agreed  to  a  sale  at  any  price,  "provided, 
however,  I  am  forever  thereafter  relieved 
from  any  further  responsibility  or  liability 
in  any  way  relative  to  said  railroad  or  the 
securities  thereof."  HELD,  that  this  did 
not  have  reference  to  or  include  his  liability 
to  the  other  owners  for  this  unauthorized 
delivery  of  bonds. — Danforth  vs.  Moore,  10 
Dick.  127. 

Where  an  agreement  is  made  by  the 
owners  of  railroad  bonds,  the  purchasers 
thereof  and  the  agent  negotiating  the  sale, 
that  one  of  the  owners  shall  be  custodian  of 
them  and  make  pro  rata  delivery  thereof 
to  the  purchasers,  as  partial  payments  in 
money  are  made,  and  pay  the  agent  his 
commission  when  a  certain  amount  of  the 
purchase  money  is  paid,  he  will  be  liable  to 
the  other  owners  for  making  delivery  of  part 
of  the  bonds  for  a  worthless  note  and  for 
delivering  others  to  the  purchasers  on  their 
agreement  to  pay  the  agent,  the  purchasers 
not  having  then  or  afterwards  paid  the 
amount  which  entitles  the  agent  to  his  com- 
mission.— Ibid. 

The  loss  by  reason  of  such  delivery  will. 
in  the  absence  of  evidence  as  to  the  value  of 
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the  bonds  or  any  regular  market  value,  be 
the  price  put  on  them  in  the  contract  of  sale 
made  shortly  before;  allowance,  however, 
being  made  for  the  fact  that  the  remaining 
bonds,  .which  the  purchasers  failed  to  take, 
were  benefited  by  a  necessary  expenditure 
in  improving  the  road,  which  the  purchasers 
made  pursuant  to  their  agreement  that  they 
"would  do  so  if  the  bonds  should  be  delivered 
in  consideration  of  the  note. — Ibid. 

Where  a  mortgage,  to  secure  a  loan  made 
by  a  broker  as  the  agent  of  the  lender,  was 
allowed  to  be  used  to  secure  usurious  com- 
pensation to  the  broker,  who  subsequently 
became  the  owner  of  the  mortgage,  the  pay- 
ments illegally  received  must  be  applied  on 
the  principal  of  the  mortgage  debt. — 
Hughson  vs.  Newark  Mortgage  Loan  Co., 
12  Dick.  139. 

Though  the  conduct  of  a  stock  broker, 
acting  as  the  agent  of  seller's  broker,  in  un- 
dertaking to  act  as  the  agent  of  the  purchaser 
without  informing  him  as  to  his  agency  for 
the  seller  and  its  terms,  is  a  fraud,  which 
might  avoid  the  entire  transaction  at  the 
option  of  the  purchaser,  still  it  will  not  en- 
title him  to  recover,  as  principal,  from  the 
agent  profits  secretly  received  by  him. — 
Illingworth  vs.  DeMott,  14  Dick.  S.  A.  16 
Id.  672. 


IV.  LIABILITY  OF  PRINCIPAL. 

When  a  person,  who  is  the  authorized 
agent  of  A.  and  also  of  B.,  makes  as  agent 
of  B.  a  contract  with  C,  and  C,  to  the 
knowledge  of  the  agent,  is  led  to  believe 
that  his  contract  is  with  A.,  and  C.  pays  the 
consideration  to  the  agent  under  that  belief, 
he  can  enforce  the  contract  against  A.  The 
agent  having  authority  to  make  such  con- 
tract for  A.,  and  holding  out  that  he  is  mak- 
ing it  for  A.,  the  principal  cannot  disavow  it 
to  the  detriment  of  C. — Lambert  vs.  Metro- 
politan Savings  Association,  36  Vr.  79. 

One  who  extorts  money  from  another  can- 
not set  up  in  defence  to  a  suit  for  the  money 
extorted  that  he  acted  as  agent  and  has  paid 
over  the  money  to  his  principal. — Bocchino 
vs.  Cook,  38  Vr.  467. 

In  such  case  action  for  money  had  and 
received  will  lie. — Ibid. 

An  action  in  tort  for  deceit  will  not  lie 
against  a  principal  for  the  deceit  of  an  agent, 
not  known  to  his  principal.  Under  such 
circumstances  the  action  for  deceit  can  be 
maintained  against  the  agent  alone.— White 
vs.  New  York,  Susquehanna  and  Western 
Railroad  Co.,  39  Vr.  123. 

Where  defendant  held  bonds  of  a  foreign 
corporation  as  security  for  a  loan,  under  an 
agreement  that  they  should  be  surrendered 
as  the  corporation  might  sell  them,  and  that 
the  proceeds  of  the  sale,  should  be  applied  in 


liquidation  of  the  debt,  and  plaintiff  was  in- 
duced to  purchase  some  of  the  bonds  by  de- 
fendant's clerk,  by  false  representations  that 
they  were  first  mortgage  bonds,  defendant 
was  not  liable  for  the  loss  sustained,  since 
the  clerk,  in  such  transaction,  acted  for  the 
corporation  and  not  as  defendant's  agent. — ■ 
Polhemus  vs.  Holland  Trust  Co.,  14  Dick.  93. 
See  16  Id.  654. 

The  knowledge  of  an  agent  is  imputable 
to  his  principal  when  it  relates  to  the  business 
which  the  agent  is  carrying  on  for  the 
principal;  but  if  the  agent,  in  the  course  of 
the  business  in  which  he  is  employed,  com- 
mits an  independent  fraud,  for  his  own 
benefit,  designedly  against  his  principal, 
and  it  is  essential  to  the  carrying  out  of  the 
fraud  that  he  should  conceal  the  real  facts 
from  his  principal,  the  presumption  of  con- 
structive notice  is  destroyed. — Camden 
Safe  Deposit  and  Trust  Co.  vs.  Lord,  1  Rob. 
489. 


V.  RIGHTS    AND    LIABILITIES    OF 
THIRD  PARTIES. 

Upon  the  proof  that  the  transaction  was 
known  to  the  claimant  to  be  an  individual 
one  and  not  with  the  bank,  the  burden  is 
cast  upon  the  claimant  to  establish  that  the 
act  of  the  cashier  thus  done  for  his  own  in- 
dividual benefit,  was  authorized  or  ratified. 
—Campbell  vs.  Mfgrs.  Natl.  Bank,  38  Vr. 
301. 

A  person  cannot  deal  with  a  cashier  of  a 
bank  as  an  individual  in  securing  a  draft, 
and  claim,  after  the  draft  is  delivered,  it 
has  become  the  transaction  of  the  bank. — ■ 
Ibid. 

Where  credit  is  given  to  an  agent,  the 
fact  of  agency  being  unknown  at  the  time, 
the  party  giving  credit  may  elect  whether 
he  will  hold  the  principal  or  agent  responsi- 
ble.— Greenburgh  vs.  Palmieri,  42  Vr.  83. 

To  make  an  election  binding,  the  party 
electing  must  have  knowledge  of  the  agency 
and  of  the  name  of  the  principal. — Ibid. 

If  tin-  party  giving  the  credit  sues  after 
he  has  knowledge  of  the  agency  and  the 
name  of  the  principal,  he  cannot  recede 
from  his  election. — Ibid. 

If  he  recovers  a  judgment  before  he  has 
such  knowledge,  he  may  recover  from  the 
principal  unless  the  principal  chooses  to 
satisfy  the  judgment  against  the  agent. — 
Ibid. . 

When  a  married  woman  employs  her  in- 
solvent husband  as  such  an  agent,  the  trans- 
action will  be  carefully  scrutinized,  but  if 
there  is  evidence  that  the  business  was 
established  by  her  with  her  own  money  and 
no  evidence  that  money  or  capital  of  the 
husband    was    embarked   therein,    or   that 
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his  employment  was  a  device  to  shield  from 
his  creditors  property  or  money  which  ought 
to  be  devoted  to  the  payment  of  his  debts, 

t  hen  the  profits  and  earnings  of  I  hi-  business 
will  belong  to  the  married  woman,  though 
partly  due  to  the  business  ability,  experi- 
ence and  energy  of  her  husband. — Taylor 
VS.  Wan. Is,  1(1  Hick.  491. 

A  married  woman  united  with  her  two 
sons  and  her  insolvent  husband  in  the  form- 
ation of  a  trading  corporation  and  she  and 

her  sons  took  all  the  stock  issued  except 
one  share,  which  was  allotted  to  the  hus- 
band without  payment.  The  money  paid 
in  by  her  on  her  shares  was  her  own.  The 
husband  was  employed  as  president  and 
manager  of  the  corporation  upon  a  salary 
not  shown  to  be  unreasonable.  There  was 
no  sufficient  proof  that  the  arrangement 
was  devised  to  cover  from  his  creditors  any 
property  of  his  HELD,  that  the  undivided 
earnings  of  the  corporation,  represented  by 
her  shales  of  stock,  belong  to  her,  though 
due  in  pail  to  the  skillful  management  of 
the  business  of  the  corporation  by  her  hus- 
band.— Ibid. 

The  plaintiff  in  replevin  for  five  watches 
had  a  salesman  by  the  name  of  Keller,  to 
whom  he  intrusted  watches  to  sell  either  for 
cash  or  on  installment.  Keller  pawned 
with  the  defendant,  four  of  these  watches, 
for  three  of  these  he  turned  into  the  plain- 
tiff fictitious  contracts  of  sale  and  gave  the 
plaintiff  money  on  account  of  the  fictitious 
contracts,  but  did  nol  tell  him  he  pawned 
the  watches.  HELD,  that  it  is  not  estab- 
lished that  the  defendant  is  entitled  to  the 
payment  of  any  money  from  the  plaintiff  as 
condition  precedent  to  a  right  to  a  return 
of  the  watches.  If  an  agent  has  goods  in 
his  possession  with  a  general  power  of  sale, 
and  a  pawnbroker  in  good  faith  and  without 
knowledge  that  he  was  not  the  true  owner, 
acquires  such  goods,  he  may  retain  them 
until  the  lien  is  paid,  it  is  not  good  law  in 
this  state,  as  a  general  power  to  sell  does 
not  imply  a  power  to  pledge.  When  goods 
are  so  pledged  or  disposed  of,  the  principal 
may  recover  them  back  without  tendering 
to  the  factor  what  may  be  due  him  and 
without  any  tender  to  the  pawnee  of  the 
sum  for  which  the  goods  were  pledged. — 
Towne  vs.  Goldman,  26  N.  J.  L.  J.  47. 


VI.  EFFECT    AND    ADMISSIBILITY 

OF  DECLARATIONS  OF  AGENT. 

Agency  cannot  be  proved  by  the  declara- 
tions of  the  person  whose  agency  is  sought 
to  be  established. — Pederson  vs.  Kiensel, 
Administrator,  42  Vr.  525. 

The  declarations  of  one  who  is  now  shown 
to  be  the  agent  of  a  party  to  a  suit  are  in- 
admissible against  him. — Brounfield  vs. 
Denton,  43  Vr.  235. 

Agency  cannot  be  proved  by  the  mere 
declarations  of  one  assuming  to  act  in  that 
capacity. — Ibid. 


A  person  cannot  by  hi-  own  mere  asser- 
tion prove  that  he  is  the  agenl  of  another. 
— Smith  vs.  Delaware  and  Atlantic  Tele- 
graph and  Telephone  Co.,  1!)  Dick.  770. 


VII.  RATIFICATION. 

Where,  however,  the  design  and  term-  of 
the  power  manifest  an  intent  to  give  the 
agent  authority  to  effect  a  sale  and  convey- 
ance, and  the  instrument  assumes  to  ratify 
the  "bargains"  he  may  make,  it  will  be 
held  to  give  him  authority  to  bind  his  prin- 
cipal to  convey  Tyrrell  vs.  O'Connor,  11 
Dick.  448. 

Where  a  purchaser  of  stocks  ratifies  the 

sale,  he  cannot  recover  from  the  seller's 
broker  profits  made  by  him,  though  part 
of  such  profits  were  made  by  tampering 
with  the  purchaser's  broker. — Illingworth 
\  -    I  le.Mott,  14  Dick.  8.     A.  16  Id.  672. 

An  injury  having  been  received  by  a  ser- 
vant of  a  corporation,  another  employe  took 
the  injured  servant  to  a  physician,  and  dur- 
ing the  treatment  the  physician  determined 
that  the  services  of  a  dentist  were  necessary; 
and  the  physician,  on  asking  the  corpora- 
tion's manager  who  would  pay  the  dental 
bill,  was  referred  to  a  casualty  company 
which  had  insured  the  corporation  against 
liability  for  accidents  to  its  employes. 
HELD,  that  the  fact  that  the  manager 
did  not  denyr  responsibility  on  the  part 
of  the  corporation  for  the  medical  treatment 
rendered,  and  that  he  referred  the  physician 
to  the  casualty  company,  was  not  a  ratifi- 
cation of  the  physician's  employment,  and 
the  corporation  was  not  liable  to  him. — 
Mohlman  Co.  vs.  American  Grocery  Co.,  2 
R..b.  602. 

Y.,  who  owned  more  than  nineteen- 
twentieths  of  the  stock  of  an  amusement 
corporation,  and  was  one  of  its  directors, 
treated  the  enterprise  substantially  as  his 
own,  made  most  of  the  leases  in  his  own 
name,  collected  the  rents  and  acted  as  gen- 
eral manager,  with  full  powers,  without  any 
interference  by  the  other  officers  of  the  com- 
pany, rendering  them  general  statements 
each  year  of  the  amounts  collected  and  dis- 
bursed by  him.  He  negotiated  with  com- 
plainants for  a  lease  of  corporate  property 
for  a  reasonable  term,  under  which  they 
were  required  to  invest  a  large  sum  in  pre- 
paring the  property  for  use,  and,  with  knowl- 
edge of  such  occupancy,  treasurers  of  the 
corporation  were  permitted  to  collect  rents 
and  apply  them  to  the  benefit  of  the  cor- 
paration.  HELD,  that  such  facts  were 
sufficient  to  establish  a  ratification  of  the 
lease  by  the  corporation,  and  that  com- 
plainants were  entitled  to  enjoin  the  further 
prosecution   of   an   ejectment   suit   by   the 
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corporation  to  recover  possession  of  the 
property. — Clement  vs.  Young-McShea 
Amusement  Co.,  3  Rob.  347. 


PRINCIPAL  AND  SURETY. 

By  paying  a  part  of  the  second  install- 
ment before  it  was  due  under  the  contract, 
the  owner  discharged  the  surety  of  the  con- 
tractor from  all  obligation. — Welch  vs. 
Hubschmitt  Co.,  32  Vr.  57. 

The  rule  "that,  when  two  persons  con- 
tract as  principal  debtors,  but  by  arrange- 
ment inter  sese  one  of  them  is  or  subse- 
quently becomes  surety  for  the  other,  the 
creditor,  if  informed  of  this  relationship,  is 
bound  to  treat  the  surety,  with  regard  to 
that  contract,  in  the  same  manner  as  if  he 
had  contracted  as  surety,"is  not  enforceable 
against  the  creditor,  when  suing  on  the  con- 
tract, in  the  courts  of  law  of  this  state;  the 
surety's  remedv  is  in  chancery. — Shute  vs. 
Taylor,  32  Vr.  256. 

A  plea  setting  up  extension  of  time  of 
payment  to  the  principal  by  the  obligee  of 
a  bond  must  show  a  consideration  for  the 
agreement  to  extend,  in  order  to  give  it 
legal  effect  as  a  release  to  the  surety.  In 
this  respect  it  differs  from  the  rule  of  plead- 
ing which  applies  to  a  declaration. — Palmer 
vs.  White,  36  Vr.  69. 

Where  a  surety  on  an  administrator's 
bond  thereby  admits  himself  to  be  presently 
indebted  to  the  ordinary  in  a  specific  suni, 
for  the  use  of  certain  infants,  unless  the 
administrator  shall  duly  perform  his  duties 
as  such,  the  surety  becomes  indebted  as 
soon  as  the  administrator  makes  def  aul  t,  so  as 
to  bind  his  lands,  in  case  of  his  decease, 
though  judgment  on  the  bond  has  not  been 
rendered. — Ransom  vs.  Brinkerhoff,  11 
Dick.  149.     See  12  Id.  312. 

Where  the  surety  in  a  mercantile  collec- 
tor's bond  acknowledged  himself  Indebted 
in  a  certain  sum,  if  the  collections  were  not 
accounted  for,  his  debt  became  fixed  on 
default  of  the  principal  to  an  amount  in 
excess  of  the  bond. — Bullowa  vs.  Orgo,  12 
Dick.  428. 

Where  one  who  signs  a  note  as  principal 
is  in  fact  a  surety,  and  claims  to  be  released 
because  the  holder  has  given  to  the  real 
principal  further  time  for  payment,  his 
remedy  is  by  bill  to  restrain  the  collection 
of  the  note.  He  cannot  in  such  a  case  set 
up  his  suretyship  as  a  defence  in  an  action 
at  law  on  the  note. — Grier  vs.  Flitcraft, 
12  Dick.  556. 

Mere  delay  in  enforcing  a  note  without 
fraudulent  connivance  between  the  maker 
and  payee  does  not  release  the  surety. 
There  must  be  a  binding  agreement  on  a 
new  consideration  for  an  extension. — Ibid. 


A  bill  for  injunction  to  restrain  enforce- 
ment of  a  note  against  a  surety,  because 
of  an  extension  to  the  principal,  should  state 
facts  from  which  the  court  can  determine 
whether  the  alleged  extension  was  a  viola- 
tion of  the  surety's  rights.  Hence  an  aver- 
ment which  fails  to  give  the  time,  circum- 
stances and  consideration  of  the  exten- 
sion agreement,  is  insufficient. — Ibid. 

Where  an  employer  increased  the  duties 
of  his  bookkeeper  and  collector,  so  that  he 
was  required  to  perform  the  duties  of  cash- 
ier, and  as  such  had  control  of  all  the  cash 
of  the  business,  a  surety  on  the  employe's 
bond  as  bookkeeper  and  collector,  condi- 
tioned for  the  faithful  performance  of  his 
duties,  and  to  pay  over  all  moneys  received 
in  that  capacity,  was  not  liable  thereon  for 
an  embezzlement,  though  accomplished  by 
means  of  fraudulent  entries  by  such  em- 
ploye as  bookkeeper,  since  the  extending  of 
such  employe's  duties  was  an  increase  of 
the  risk  and  discharged  the  surety. — Kel- 
logg vs.  Scott,  13  Dick.  344.     A.  17  Id.  811. 

Where,  in  an  action  on  an  employe's 
bond,  complainant's  evidence  showed  that 
the  surety  had  been  discharged  by  reason 
of  an  increase  in  the  employe's  duties  not 
covered  by  the  bond,  defendants  were  en- 
titled to  amend  their  answer  in  order  to 
place  such  defence  formally  on  record. — 
Ibid. 


PRIORITIES. 

See  Accounts  and  Accounting;  Corpor= 
ations;  Creditors  Bills;  Executions; 
Fraudulent  Conveyances ;  J  udgments ; 
Mechanics  Liens;  Mortgages;  Munici- 
pal Corporations;  Receivers;  Sales. 


PRIVILEGES. 

See  Attachment;  Attorney  and  Solici= 
tor;  Criminal  Law  and  Procedure; 
Easements  and  Servitude;  Evidence; 
Libel  and  Slander;  Licenses. 


PROBATE. 

See  Courts;  Orphans'  Court;  Wills. 


786 


PROCESS,   I,  II. 


Teste. — Service. 


PROCESS. 

I.  TESTE. 

1.  Time  Elapsing  on  Capias. 

2.  In  Name  of  Circuit  Judge. 

II.TSERVICE. 

1 .  When  Left  at  Dwelling  House. 

2.  Acknowledgment  of. 

3.  Of  Declaration. 

4.  Necessity  of,   To   Entitle   to 
Judgment. 

5.  Upon  One  of   Two  Joint 
Debtors. 

6.  Upon  Domestic  Corporation. 

7.  As  Means  of  Laying  Venue. 

8.  In    District    Court    in    Suit 
Against  Board  of  Freeholders. 

9.  Upon  Foreign  Corporation. 

10.  When  Situs  of  Property 
within  State. 

11.  Upon  Municipal  Corporation. 

12.  Upon  Foreign  Insurance 
Company. 

13.  Upon  Joint  Stock  Company. 

14.  Privilege    from    Service    of 
Process. 


III.  FAILURE    TO    RETURN 
MONS. 


SUM= 
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VI.  ENDORSEMENT    IN    ACTIONS 
FOR  PENALTY. 

Cross  References.  Actions;  Appear= 
ance;  Attachment;  Certiorari;  Di= 
vorce ;  Ejectment ;  Error ;  Mandamus ; 
Parties;  Pleading  and  Practice;  Quo 
Warranto ;  Replevin ;  Wills. 


I.  TESTE. 
1.  Time  Elapsing  on  Capias. 

The  common  law  rule  requiring  fifteen 
days  between  the  teste  and  return  of  the 
writ  grew  out  of  considerations  long  since 


obsolete.  It  was  superseded  by  our  statu- 
tory provisions  regulating  the  ser 
return  of  writs.  Even  under  the  common 
law  practice  tin  objection  thai  less  than 
fifteen  days  intervened  between  the  tot 
of  a  writ  of  capias  ami  the  day  of  its  return 
was  waived  where  the  defendant  appeared 
and  filed  special  bail-  Logan  vs.  Lawshe. 
:i.i  Vr.  507. 

2.  In  Name  of  Circuit  Judge. 

Writ  cannot  be  sel  aside  because  it  i^ 
listed  in  the  name  of  tin-  circuit  judge  in- 
stead of  the  chief  justice 

Writ  cannot  be  set  aside  because  the  de- 
scription of  the  property  in  the  writ  is  said 
to  be  indefinite'  and  uncertain,  for  if  it  were 
held  to  be  insufficient  it  would  lead  to  great 
mischief  in  the  practice  in  replevin  suits. — 
llendriekson,  Jr.,  Receiver  vs.  Dwver,  25 
V  J.  L.  J.  142. 


II.  SERVICE. 

1.  When  Left  at  Dwelling  House. 

Section  49  of  our  Practice  act  provides 
that  the  service  of  summons  upon  a  defend- 
ant shall  be  made  either  upon  him  in  per- 
son or  by  leaving  it  at  his  dwelling 
house  or  usual  place  of  abode.  HELD. 
that  the  dwelling  house  or  usual  place  of 
abode  of  a  defendant,  within  the  meaning 
of  the  statute,  is  the  place  where  he  is 
actually  living  at  the  time  when  the  service 
is  made. — Mygatt   vs.   Coe,   34  Vr.  510. 

Where  a  person  has  several  residences 
which  he  permanently  maintains,  occupy- 
ing one  at  one  period  of  the  year  and  an- 
other at  another  period,  a  summons  must 
be  served  on  him  at  the  dwelling  house  in 
which  he  is  living  at  the  time  of  the  service. 
— Camden  Safe  Deposit  Co.  vs.  Barbour,  37 
Vr.  103. 

It  does  not  affect  the  legality  of  the  ser-_ 
vice  that  he  is  temporarily  away  from  such 
dwelling  while  his  family  remains  in  it. 
Ibid. 

2.  Acknowledgment  of. 

Acknowledgment  of  service  by  the  at- 
torney of  a  corporate  defendant  submits  the 
person  of  the  corporation  to  the  jurisdiction 
of  the  court. — Beebe  vs.  Beebe  Co.,  35  Vr. 
497. 

When  the  record  of  a  judgment  entered 
by  default  shows  that  the  summons  had 
endorsed  upon  it  an  acknowledgment  of 
due  and  legal  service  for  the  defendant 
named  therein,  signed  by  one  of  the  attor- 
neys of  this  court  as  attorney,  the  court, 
in  the  absence  of  some  showing  to  the  con- 
trary,  will  presume  such  acknowledgment 
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to  have  been  duly  authorized.  If  the  defend- 
ant desires  to  question  the  authority,  he 
must  do  so  by  the  presentation  of  affirma- 
tive evidence,  and  until  he  does,  the  ac- 
knowledgment will  be  held  to  be  valid. — 
Purcell  vs.  Bennett,  39  Vr.  519. 

The  adoption  of  this  rule  of  practice  in 
the  district  courts  of  this  state  is  approved. 
—Ibid. 

After  the  general  counsel  of  a  company 
has  announced  to  the  attorney  of  the  plain- 
tiff that  a  certain  agent  was  authorized  to 
accept  service  of  a  summons  and  service 
is  thereafter  made  upon  such  agent,  it  is 
too  late  for  the  company  to  question  the 
sufficiency  of  the  service. — Taylor  Provis- 
ion Co.  vs.  Adams  Express  Co.,  42  Vr.  523. 
See  43  Id.  220. 

3.  Of  Declaration. 

By  service  of  a  copy  of  the  declaration 
upon  the  same  officers  the  plaintiff  was 
entitled  to  enter  judgment  by  default  after 
the  lapse  of  thirty  days. — Cooper  vs.  Cape 
May  Point,  38  Vr.  437. 

4.  Necessity  of,  To   Entitle  to  Judg- 
ment. 

A  summons  in  an  action  upon  contract 
was  issued  out  of  a  district  court  against 
six  persons  and  served  upon  four  of  them. 
The  state  of  demand  declared  on  a  foreign 
judgment  against  all  of  the  defendants. 
The  defendants  appeared  at  the  trial.  An 
exemplified  copy  of  the  foreign  judgment 
was  offered  in  evidence.  Nothing  else  was 
offered  on  either  side.  Without  objection 
the  action  was  discontinued  as  to  the  de- 
fendants not  served,  and  judgment  was 
given  against  the  others.  HELD,  not  er- 
roneous.— Green  vs.  Heritage,  34  Vr.  455. 
See  35  Id.  567. 

5.  Upon  One  of  Two  Joint  Debtors. 

Upon  the  facts  presented  it  appears  that 
the  holding  out  of  the  name  of  John  Leon- 
ard as  a  partner  was  done  with  his  entire 
consent.  It  further  appears  that  the  plain- 
tiff had  known  of  John  Leonard  for  some 
years  and  that  under  the  circumstances, 
he  had  a  right  to  suppose  that  he  was  giving 
credit  to  him  as  well  as  to  Michael  Blake. 
HELD,  that  John  Leonard  was  also  liable 
for  the  debt.  Service  upon  one  of  two 
joint  debtors  is  sufficient  service  to  enter 
judgment  against  both. — Bacon  vs.  Leonard, 
28  N.  J.  L.  J.  313. 

6.  Upon  Domestic  Corporation. 

Laws  of  N.  J.,  1896,  p.  277,  ch.  185,  requires 
every  corporation,  under  a  penalty,  to  file 
annually,  with  the  secretary  of  state,  a 
statement  giving  its  principal  office  in  the 
state,  and  the  name  of  the  agent  in  charge 


upon  whom  process  against  the  corporation 
may  be  served,  and  authorizes  service  on 
such  agent.  Previously  the  statute  pro- 
vided for  service  only  on  officers  or  direct- 
ors of  the  corporation.  A  corporation  pre- 
viously organized  designated  its  principal 
office  in  the  state,  as  required  by  the  statute 
then  in  force,  at  the  office  of  an  attorney, 
to  whom  it  paid  a  sum  as  rental,  and  for 
keeping  the  books  which  were  required  to 
be  there  kept.  It  failed  to  designate  any 
agent  under  act  1896,  and  was  subsequently 
adjudged  insolvent,  and  a  receiver  appointed 
for  its  property,  who  discontinued  the  pay- 
ments to  the  attorney.  HELD,  that  ser- 
vice upon  the  attorney  in  an  action  there- 
after brought  against  the  corporation  was 
not  a  good  service  on  the  corporation,  under 
the  statute. — Nickolson  vs.  Wheeling  L.  E. 
&  P.  Coal  Co.,  24  N.  J.  L.  J.  756. 

7.  As  Means  of  Laying  Venue. 

Where  there  are  several  defendants,  al[ 
of  whom  except  one  reside  in  this  state,  a 
service  of  process  upon  such  non-resident, 
who  is  temporarily  in  this  state,  will  not 
entitle  the  plaintiff,  under  section  230  of 
our  Practice  act,  to  lay  the  venue  in  the 
county  where  the  non-resident  is  served 
with  summons. — Fort  Orange  Paper  Co.  vs. 
Risdon,  33  Vr.  579. 

8.  In   District   Court   in   Suit   Against 
Board  of  Freeholders. 

The  revised  act  concerning  district  courts 
(Pamph.  L.,  1898,  p.  556)  includes  the  fol- 
lowing provisions:  "Section  35.  District 
courts  shall  have  jurisdiction  over  actions 
by  or  against  boards  of  chosen  freeholders, 
quasi  domestic,  and  municipal  corporations 
equally  with  natural  persons.  Section  44. 
The  first  process  to  compel  an  appearance, 
except  as  in  this  act  otherwise  specially 
provided,  shall  be  a  summons.  Section  4.5. 
The  summons  *  *  *  shall  specify  a 
certain  time  and  place,  nol  less  than  five 
nor  more  than  fifteen  days  from  the  date 
of  such  process,  and  shall  be  served  at  least 
five  days  before  the  time  of  appearance 
mentioned  therein.  Section  47.  *  *  * 
If  the  defendant  be  a  board  of  chosen  free- 
holders, the  summons  shall  be  served  by 
leaving  the  same  with  the  director  of  the 
board  or  clerk  thereof  at  least  thirty  days 
before  the  time  of  appearance  mentioned 
therein."  HELD,  that  sections  45  and  47 
must  be  construed  together  and  that  then- 
fore  the  Umit  of  fifteen  days  for  the  return 
of  process  is  not  applicable  to  actions  against 
boards  of  chosen  freeholders. — Londrigan 
vs.  McNally,  36  Vr.  163. 

9.  Upon  Foreign  Corporation. 

Section  8S  of  the  Corporation  act,  de- 
claring that  in  all  personal  actions  brought 
against  any  foreign  corporation  process  may 
be  served  upon  any  officer,  director,  agent, 
clerk  or  engineer  of  the  corporation,  must 
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be  construed  in  the  light  of  the  constitu- 
tional principle,  that  only  by  due  process 
of  law  can  courts  acquire  jurisdiction  over 
parties,  and  consequently  the  persons  on 
wliimi  service  can  legally  be  made  an-  only 
such  as  may  be  reasonably  supposed  t" 
represent  the  corporation  in  the  litigation 
contemplated. — Carroll  vs.  New  York,  &c. 
Railroad  Co.,  36  Vr.  124. 

A  person  employed  by  tin'  defendant  as 
engineer  on  its  steamboat  used  in  transport 
ing  cars  between  Jersey  City  and  the  Har- 
lem river,  does  not  represent  the  defendant 
in  such  sense  as  to  legalize  service  on  linn 
of  a  summons  in  an  action  brought  against 
the  defendant  to  recover  compensation  for 
injuries  sustained  by  the  plaintiff  in  being 
ejected  from  the  defendant's  train  running 
between  New  Haven  and  New  York. — Ibid. 

A  foreign  corporation  which  confines  its 
business  within  the  state  by  which  it  i- 
created  and  transacts  no  business  in  t In- 
state, cannot  be  brought  within  the  juris- 
diction of  the  courts  of  this  state  by  service 
of  process  upon  one  of  its  officers. — Gold- 
mark  vs.  Magnolia  Metal  Co.,  36  Vr.  341. 

\\  bile  the  courts  of  a  state  may  not  ..I) 
tain  jurisdiction  over  a  foreign  corporation 
by  service  of  process  in  such  a  way  as  to 
give  a  judgment  in  personam,  the  jurisdic- 
tion of  every  state  and  government  over 
property  having  its  situs  within  its  territory, 
to  subject  such  property  to  the  payment  of 
the  debts  of  the  owner,  is  indisputable. — 
Ibid. 

A  summons  issued  out  of  the  small  cause 
court  can  ■  only  be  legally  served  upon  a 
foreign  corporation  in  the  manner  provided 
by  that  act. — Roake  vs.  Pennsylvania  Hail- 
road  Co.,  41  Vr.  494. 

Service  of  process  on  a  designated  agent 
of  a  foreign,  corporation  is  good,  although 
previously  the  corporation,  by  resolution, 
had  formally  revoked  the  designation  and 
sent  a  copy  to  the  secretary  of  state,  who 
had  placed  the  same  with  the  files  of  the 
company  and  made  an  entry  on  his  docket 
of  foreign  corporations  to  the  effect  that 
the  corporation  had  withdrawn  from  the 
state,  there  having  been  no  designation  of 
another  agent. — Groel  vs.  United  Electric 
Co.  of  New  Jersey,  3  Rob.  397. 

Though  the  business  out  of  which  a  cause 
of  action  against  a  foreign  corporation  arose 
within  the  state  was  not  within  that  specified 
in  the  application  filed  by  it,  it  can  be 
reached  by  process  served  on  its  designated 
agent. — Ibid. 

For  a  cause  of  action  arising  in  this  state, 
while  a  foreign  corporation  was  transacting 
business  here  under  a  license  obtained  un- 
der the  statute,  chancery  can  enforce  its 
jurisdiction  by  process  served  on  the  desig- 
nated agent,  whether  the  corporation  is 
actually  engaged  in  business  here  at  the 
time  of  service  or  not,  and  such  construc- 
tion of  the  statute  is  not  violative  of  the 


fourteenth  amendment  of  the  federal  con- 
stitution in  relation  to  due  process  of  law. 
—Ibid. 

Though  the  business  out  of  which  a  cause 
of  action  against  a  foreign  corporation  arose 
within  the  state-  was  not  within  that  speci- 
fied in  the  application  filed  by  it.  it  can  be 
reached  by  process  served  on  it-  designated 
agent. — Ibid. 

Where  a  foreign   corporation  came   into 

the  State  of  New  Jersey  and  organized  and 

i trolled  a  corporation,  causing  it  to  LSSUe 

its  bonds  and  st ock,  and  took  them  and  pur- 
chased stocks  held  in  various  New  Jersey 
corporations,  and  also  took  from  such 
stockholders  sums  of  money  as  further  con- 
sideration, and  gave  a  guarantee  that  an- 
other corporation  would  pay  the  interest  on 
it  bonds,  such  transaction-  amount  to  a 
doing  of  business. — Ibid. 

10.  When    Situs   of    Property   within 
State. 

While  the  courts  of  a  state  may  not  ob- 
tain jurisdiction  oyer  a  foreign  corporation 
by  service  of  process  in  such  a  way  as  to 
give  a  judgment  in  personam,  the  jurisdic- 
tion of  every  state  and  government  over 
property  having  its  situs  within  its  territory, 
to  subject  such  property  to  the  payment  of 
the  debts  of  the  owner,  is  indisputable. — 
Goldmark  vs.  Magnolia  Metal  Co.,  36  Vr. 
341. 

11.  Upon  Municipal  Corporation. 

Service  of  summons  on  the  clerk  and  the 
three  members  of  council  of  Cape  May  !'■  int 
is  sufficient  service,  there  being  no  mayor, 
the  service  being  made  fifteen  days  before 
the  return  day,  in  accordance  with  the  com- 
mon law  practice. — Cooper  vs.  Cape  May 
Point,  38  Vr.  437. 

12.  Upon  Foreign  Insurance  Company. 

A  return  upon  a  summons  served  upon 
a  foreign  insurance  company  under  the 
provisions  of  section  59  of  "An  act  to  pro- 
vide for  the  regulation  and  incorporation 
of  insurance  companies  and  to  regulate  the 
transaction  of  insurance  business  in  this 
state,"  approved  April  3d,  1902,  that  it  was 
served  upon  the  defendant  at  the  state 
house,  in  the  city  of  Trenton,  X.  J.,  in  the 
office  of  the  commissioner  of  banking  and 
insurance,  is  not  vitiated  by  the  addition  to 
the  return  that  it  was  served  as  above  stated 
by  giving  and  delivering  to  the  deputy  com- 
missioner of  banking  and  insurance  a  true 
copy  thereof. — United  States  vs.  Griefen, 
41  Vr.  123. 

1 3.  Upon  Joint  Stock  Company. 

Service  of  the  summons  in  such  a  ease 
may  be  made  upon  an  agent  of  the  organ- 
ization ;  it  is  not  necessarj-  that  he  should  be 
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general  agent  in  charge  of  the  whole  busi- 
ness of  the  organization. — Saunders  vs. 
Adams  Express  Co.,  42  Vr.  270. 

Viewed  in  either  aspect,  service  of  a.  sum- 
mons upon  its  agent  representing  it  in  the 
business  out  of  which  the  litigation  sprang, 
is  regular. — Saunders  vs.  Adams  Express 
Co.,  42  Vr.  520. 

The  return  of  service  upon  an  agent  at 
Trenton,  and  upon  the  route  agent,  nothing 
appearing  to  show  any  limitation  of  tin- 
control  of  such  agents  over  the  company's 
business  in  this  state  is  good. — Ibid. 

14.  Privilege  from  Service  of  Process. 

A  subpeena  to  answer  was  served  upon 
the  vice-president  of  the  defendant  com- 
pany while  casually  in  the  state  on  private 
business.  HELD,  that  such  service  would 
not  be  set  aside  on  motion. — Puster  vs. 
Parker  Mercantile  Co.,  19  Dick.  599. 

Where  a  witness  came  into  this  state  be- 
lieving that  he  would  be  competent  to  tes- 
tify, he  is  privileged  from  service  of  process 
upon  him  while  attending. — Freligh  vs. 
Kinlen,  29  N.  J.  L.  J.  151. 


III.  FAILURE    TO    RETURN    SUM= 
MONS. 

Failure  to  return  a  summons  into  court 
upon  the  day  on  which  it  is  made  return- 
able is  an  irregularity  which  can  only  be 
taken  advantage  of  by  the  plaintiff  in  the 
suit.— Beebe  vs.  Beebe  Co.,  35  Vr.  497. 


IV.  AS  INDICATING  COMMENCE= 
MENT  OF  SUIT. 

A  suit  is  begun  when  process,  duly  tested 
and  issued,  has  been  put  in  motion  to  be 
served. — County,  Administratrix  vs.  Pacific 
Coast  Borax  Co.,  38  Vr.  48.     See  39  Id.  273. 


V.  RETURN. 

The  return  made  by  the  sheriff  upon  a 
capias  is  conclusive  upon  him,  and  also,  in 
the  cause,  upon  the  parties,  except  on  an 
application  to  amend  it  or  set  it  aside.— 
Loewenthal  vs.  Wagner,  39  Vr.  214. 

The  sheriff  having  returned  upon  a  capias 
that  he  had  the  defendant  in  custody,  the 
plaintiff  has  no  interest  in  money  said  to 
have  been  deposited  with  the  sheriff  cm  his 
releasing  the  defendant. — Ibid. 

A  summons  inadvertently  made  return- 
able on  Sunday  may  be  amended  so  as  to 


make  it  returnable  on  the  Monday  follow- 
ing.— Lawrence  Harbor  Colony  vs.  Ameri- 
can Surety  Co.,  41  Vr.  589. 


VI.  ENDORSEMENT   IN    ACTIONS 
FOR  PENALTY. 

In  a  qui  tarn  action  to  recover  from  a 
railroad  company  a  penalty  under  section 
38  of  "an  act  respecting  railroads  and 
canals"  (Gen.  Stat.,  p.  2673,  see.  149),  it  is 
necessary  to  endorse  on  the  process  ( Prac- 
tice act,  Gen.  Stat.,  p.  2575,  sec.  254)  not 
only  the  title  of  the  aforesaid  statute,  but 
also  the  title  of  the  act  of  March  11th,  1880 
(Gen.  Stat.,  p.  2701,  sec.  270),  the  alleged 
violation  of  which  is  the  foundation  of  the 
action. — Hunter  vs.  Erie  Railroad  Co.,  41 
Vr.  101. 


PROFERT. 

Cross  Reference.  Pleading  and  Practice. 

Failure  to  make  profert  can  only  be  ob- 
jected to  by  special  demurrer. — New  York 
Trap  Rock  Co.  vs.  Brown,  32  Vr.  536. 


PROMISSORY  XOTES. 

Cross  References.   Banks  and  Banking ; 
Bills  and  Notes. 

A  plea  in  an  action  on  a  promissory  note 
setting  up  coverture  will  be  stricken  out  as 
frivolous  unless  it  shows  that  the  contract 
as  under  the  statute  relieves  the  wife  of 
liability. — Van  Ness  vs.  Murphv,  21  N.  J. 
L.  J.  73. 

Proof  of  the  signature  of  defendant  on  the 
back  of  a  note  made  by  plaintiff  to  plain- 
tiff's order,  although  placed  there  prior  to 
its  delivery  to  plaintiff,  establishes  no  com- 
mercial or  other  contract.  The  liability  of 
the  defendant  must  be  determined  by  evi- 
dence of  what,  in  fact,  was  the  intent  of 
defendant  in  making  it. — Brennicke  vs. 
Bright,  22  N.  J.  L.  J.  25. 

On  demurrer  to  declaration,  i r«  an  action 
upon  a  promissory  note.  HELD,  that  it  is 
settled  in  this  state  that  a  judgment  for  the 
same  cause  of  action  in  another  stale  is  an 
absolute  bar  to  any  suit  on  the  original  cause 
of  action  in  this  state,  if  the  court  had 
jurisdiction  of  the  parties  and  the  cause. 
1  >emurrer  sustained. — ( ihemical  National 
Bank  of  New  York  vs.  Kellogg,  28  N.  J. 
L.  J.  153. 

The  right  of  the  creditor  to  apply  pay- 
ments made  on  account  of  debtor's  indebt- 
edness exists  only  whin  the  debtor  had  the 
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opportunity  to  apply  such  payments  and 
fail  to  do  so.  2.  When  payment  is  made 
by  the  administrator  of  an  insolvent  e  bate, 
the  law,  and  not  the  creditor,  applies  the 
dividends.  3.  The  dividends  paid  in  the 
course  of  administering  an  insolvent  estate 
are  paid  on  each  dollar  of  the  claims  allowed; 
and  the  creditor  is  not  permitted  to  accept 
the  dividend  declared  on  each  dollar  of  the 
claim  and  appropriate  the  whole  of  it  to 
only  a  part  thereof.  4.  R.  S.  1  > ■  ■  i r i ^  in- 
debted to  L.,  endorsed  over  to  his  creditor 
a  promissory  note  made  by  C.  S.  The 
amount  of  the  note  was  less  than  the  in- 
debtedness of  R.  S.  to  L.  The  note,  not 
being  paid  at  maturity,  was  duly  protested 
and  notice  of  dishonor  given  to  endorser. 
The  note  was  made  by  C.  S.  for  the  use  and 
accommodation  of  R.  S.,  of  which,  however, 
the  creditor  was  not  aware  until  after  its 
non-payment.  Subsequently  R.  S.  died 
insolvent.  Creditor  obtained  from  his  es- 
tate dividend  upon  the  entire  claim  pre- 
sented, including  endorser's  liability  on 
such  note.  HELD,  that  on  a  suit  against 
the  maker,  upon  the  note,  he  was  entitled 
to  a  credit  on  such  note  of  the  amount  of 
such  dividend,  and  that  the  creditor  could 
recover  only  the  remainder. — Lister  Agri- 
cultural Chemical  Works  vs.  Serenberger, 
28  N.  J.  L.  J.  217. 

A  promissory  note  fixing  no  time  of  pay- 
ment is  a  demand  note,  and,  containing  no 
promise  of  interest,  bears  none  till  demand. 
—Adams  vs.  Adams,  10  Dick.  42. 

Mere  delay  in  enforcing  a  note  without 
fraudulent  connivance  between  the  maker 
and  payee  does  not  release  the  surety. 
There  must  be  a  binding  agreement  on  a 
new  consideration  for  an  extension. — Grier 
vs.  Flitcraft,  12  Dick.  556. 


PROPERTY. 

Cross  Reference.  Church  Property. 

Where  at  the  meeting  of  a  dental  asso- 
ciation an  original  essay  was  read,  which 
was  afterwards  handed,  with  other  essays, 
to  a  representative  of  a  magazine  of  dental 
literature,  but  was  not  published,  and  a 
third  person  procured  a  copy  from  one  con- 
nected with  the  magazine  and  used  extracts 
as  an  advertisement,  without  the  authority 
or  permission  of  the  society.  HELD,  that 
the  manuscript  was  the  exclusive  property 
of  the  society  and  could  not  be  used  against 
its  consent  for  such  purpose. — New  Jersey 
State  Dental  Society  vs.  Dentacura  Co.,  12 
Dick.  593.     A.  13  Id.  582. 

The  burden  of  showing  that  a  manuscript 
has  been  dedicated  to  the  public  is  on  the 
party  so  asserting. — Ibid. 

A  report  of  the  committee  of  an  incor- 
porated dental  society,  in  the  nature  of  an 


original  essay  on  the  care  ami  preservation 
of  the  teeth,  was  i« -.- 1< I  at  the  annual  meet- 
ing of  the  society,  which  accepted  it  for  the 
purpose  of  putting  it  on  file  to  later  discuss 
it.  HELD,  that  the  mere  fact  that  the 
report  was  read  in  the  presence  of  auditors 
not  excluded  from  the  meeting  without 
showing  further  that  those  auditors  had 
not  paid  a  fee  as  exhibitors  or  otherwise  or 
that  the  general  public  was  "invited"  to 
be  present,  does  not  constitute  a  dedication 
of  the  report  to  the  public,  so  as  to  permit 
its  publication  by  an  exhibitor  at  the  meet- 
ing, who  had  heard  it  read. — Ibid. 

A  water  power  company  was  authorized 
by  the  legislature  to  buy  and  hold  land  and 
water  power  for  manufacturing  purposes, 
and  to  sell,  let  or  otherwise  dispose  thereof 
as  it  should  deem  proper.  It  constructed 
a  dam  and  executed  leases  of  mill  power, 
granting  to  each  lessee  the  right  to  draw  a 
specified  amount  of  water  from  the  nearest 
raceway  or  canal.  HELD,  that  the  water 
rights  acquired  by  such  lessees  were  prop- 
erty of  which  they  could  not  constitution- 
ally be  deprived  without  compensation, 
whether  they  were  owners  or  lessees  of 
lands  bordering  on  the  stream  or  not. — 
Doremus  vs.  Mayor,  &c.,  of  Paterson,  18 
Dick.  605.     See  20  Id.  711. 


PROPERTY,  TRIAL  OF. 

See  Executions;   Justices  Court. 


PUBLIC  NUISANCES. 

See    Criminal    Law    and    Procedure; 
Nuisances. 


PUBLIC   PARKS. 

See  Parks. 


PUBLIC  POLICY. 

See  Attorney  and  Solicitor;  Constitu= 
tion  and  Constitutional  Law;  Con= 
tracts;  Corporations;  .Municipal  Cor= 
porations. 


PUBLIC  ROADS. 

See  Highways;  Roads. 
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I.  JURISDICTIONAL  FACTS. 

1.  Peaceable  Possession. 

ruder  act  of  1870  (Gen.  Stat.,  p.  3486), 
which  provided  for  a  bill  to  quiet  title  "when 
any  person  is  in  peaceable  possession  of 
lands,  *  *  *  claiming  to  own  the  same" 
&c,  both  actual  and  peaceable  possession 
are,  on  complainant's  part,  jurisdictional 
facts,  and  if  denied  by  defendant,  must  be 
settled  as  the  preliminary  question. — 
Allaire  vs.  Ketcham,  10  Dick.  168. 

On  a  bill  to  quiet  title,  it  appeared  that 
about  1856  complainant's  predecessor  in 
title  cut  hoop  pules  from  the  tract  in  con- 
troversy  up  to  the  line  claimed,  his  men 
working  for  three  months;  that  in  1871 
stake-,  were  placed  on  the  line  and  trees 
marked,  and  that  since  that  time  complain- 
ant had  stopped  any  tresspassing  on  the 
land;  that  he  stopped  a  sale  of  the  land  by 
defendants  in  1SS4  that  no  wood  had  been 
cut  therefrom  for  over  twenty  years  till 
1894,  whin  persons  working  under  some 
or  one  of  the  defendants  began  cutting  and 


were  immediately  enjoined  under  the  pend- 
ing bill.  HELD,  that  complainant  was  the 
actual  possessor  of  the  premises. — Ibid. 

Peaceable  possession  need  be  shown 
against  defendant  only  in  action  for  quiet- 
ing title. — Ibid. 

Possession  of  complainant  is  peaceable, 
within  said  act,  where  defendant,  setting 
up  a  claim  of  title,  has  not  interfered  with 
complainant's  possession  by  an  act  which 
is  suable  at  law,  and  suit  upon  which  will 
or  may  involve  the  title  of  defendant. — 
Ibid. 

Where  acts  of  trespass,  committed  under 
the  direction  of  some  or  one  of  the  defend- 
ants, have  been  enjoined  under  such  a  bill 
and  the  only  answering  defendant  does  not 
allege  that  she  is  responsible  for  the  tres- 
pass, and  may  be  sued  for  it,  and  the  bill 
is  taken  pro  confesso  against  the  other 
defendants,  there  appears  no  such  inter- 
ference with  complainant's  "peaceable  pos- 
session" as  would  oust  the  jurisdiction  un- 
der the  act. — Ibid. 

In  a  bill  to  quiet  title,  where  the  origin 
of  the  record  title  under  which  defendant 
claims  is  not  shown,  the  title  devised  must 
depend,  in  the  first  instance,  upon  possession 
and  this  must  be  shown. — Ibid. 

To  enable  the  complainant  to  file  a  bill 
under  the  act  authorizing  suits  to  quiet 
title,  &c.  (Gen.  Stat.,  p.  3486),  the  com- 
plainant must  be  in  peaceable  possession 
of  the  land  in  question. — Oberon  Land  Co. 
vs.  Dunn,  11  Dick.  749. 

In  order  to  have  a  right  to  file  a  bill  to 
quiet  title,  &c,  under  Gen.  Stat.,  p.  3486. 
it  is  not  necessary  that  the  possession  of 
the  complainant  shall  be  shown  to  be  ad- 
verse in  the  sense  required  of  a  party  who 
claims  title  by  adverse  possession  against 
a  proven  documentary  title.  The  com- 
plainant's possession  is  sufficient  to  meet 
the  jurisdictional  requirements  if  it  is  peace- 
able, and  under  a  claim  to  the  ownership 
of  the  premises. — Blakeman  vs.  Bourgeois, 
14  Dick.  473. 

A  bill  to  quiet  title  cannot  be  filed  by- 
persons  who  claim  an  interest  in  lands,  but 
who  are  not  in  possession  of  any  of  them, 
either  under  the  statute  of  1870  (Gen.  Stat., 
p.  3486)  or  under  the  general  equity  powers 
of  this  court. — Palmer  vs.  Sinnickson,  14 
Dick.  530. 

In  a  statutory  action  to  quiet  title,  under 
act  of  March  2d,  1S70  (Gen.  Stat.,  p.  3486), 
the  complainants,   being  in  peaceable  pos- 
session of  the  premises,  are  not  required  to 
I   establish  their  title  until  the  defendant  has 
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shown  prima  facie  the  adverse  title  or  in- 
terest which  he  claims. — Ward  vs.  Tallman, 
20  Dick.  311. 

Where  a  bill  to  quiet  title  to  realty,  under 
act  of  March  2d,  1870  (Gen.  Stat.,  p.  3486) 
omits  a  statutory  allegation,  but  complain- 
ant's peaceable  possession  with  claim  of 
ownership  is  admitted,  and  there  is  no  mis- 
understanding as  to  the  issues,  an  amend- 
ment may  be  made  to  bring  the  cause  within 
the  statute. — Ibid. 

2.  Constructive  Possession. 

The  supplement  to  the  act  authorizing 
suits  to  quiet  title,  &c,  passed  in  1S91  (Gen. 
Stat.,  p.  3488),  enables  a  party  who  has 
mapped  lands  into  lots  and  filed  his  map 
and  dedicated  streets  and  sold  lots  to  file 
a  bill  to  quiet  title  not  only  to  the  lots 
retained,  but  also  to  the  lots  sold,  and 
makes  the  possession  of  the  grantee  of  the 
lots  sold  the  possession  of  the  complainant 
for  the  purposes  of  that  suit. — Oberon  Land 
Co.  vs.  Dunn,  11  Dick.  749. 

3.  Construction  of  Covenants. 

E.  deeded  to  complainant's  grantor,  with 
full  covenants  of  seizin  against  encum- 
brances and  of  warrant}',  and  with  no  reser- 
vation of,  or  any  undertaking  on  the  part 
of  complainant  to  pay,  an  outstanding  pur- 
chase money  mortgage  given  by  E.'s  gran- 
tor. The  mortgage  was  foreclosed,  and 
the  property  bought  in  by  the  mortgagee. 
The  mortgagee  afterwards  deeded  to  W. 
for  the  benefit  of  E.,  and  W.  deeded  it  to 
K.  HELD,  that  the  covenants  in  E.'s 
deed  to  complainant's  grantor  operated  to 
extinguish  K.'s  claim,  and  that  complain- 
ant's title  would  be  quieted  against  it. — 
Kappes  vs.  Rutherford  Park  Association, 
15  Dick.  129. 

4.  Construction  of  Sheriff's  Deed. 

Where  complainant's  grantor  mortgaged 
property  for  purchase  money,  and  the  prop- 
erty sold,  and  bid  in  by  the  mortgagee,  a 
recital  in  the  sheriff's  return  to  the  writ  of 
fieri  facias  that  by  virtue  thereof  he  sold  the 
lands  "after  having  duly  advertised  the 
same,"  is  not  sufficient  proof  of  due  adver- 
tisement as  to  make  good  a  title  derived 
from  a  deed  from  the  mortgagee,  as  against 
complainant,  suing  to  quiet  title,  who  pur- 
chased on  the  faith  of  a  perfect  title,  as- 
sumed possession,  and  remained  therein 
fifteen  years. — Kappes  vs.  Rutherford  Park 
Association,  15  Dick.  129. 

The  presumption  that  a  sheriff's  deed 
contained  recitals  of  the  proper  advertising 
of  property  at  foreclosure  sale,  and  had 
attached  thereto  the  affidavit  authorized 
by  Gen.  Stat.,  p.  2982,  sec.  13,  14,  16,  pro- 
viding that  a  sheriff's  affidavit,  annexed  to 
his  deed,  that  he  had  duly  advertised  the 
property,    should    be  •  conclusive    evidence 


thereof  after  seven  year-,  which  presump- 
tion is  claimed  to  arise  from  an  entry  in  the 
sheriff's  book  of  sales  reciting  that  a  deed 
was  made,  is  equivalent  to  secondary  evi- 
dence of  the  contents  of  the  deed,  and  is 
not  admissible  as  a  substitute  for  evidence 
of  proper  advertising,  in  the  absence  of  any 
evidence  accounting  for  the  absence  of  the 
deed. — Ibid. 

H.  purchased  lots  of  E.,  and  gave  a  pur- 
chase money  mortgage,  which  was  fore- 
closed, and  the  property  bid  in  by  E.  A 
sheriff's  deed  to  E.,  which  was  never  re- 
corded, was  only  evidenced  by  an  entry  in 
tlie  sheriff's  book  of  sales  showing  the  sale, 
an  acknowledgment  thereof  apparently 
signed  by  E.,  the  description  of  the  prop- 
erty ami  amount  of  the  purchase  price,  and 
the  recital  that  a  deed  had  been  mailed  to 
one  who  was  presumably  E.'s  agent.  Gen. 
Stat.,  p.  2982,  sees.  13,  14,  16,  provide  that 
a  sheriff's  affidavit,  annexed  to  his  deed, 
that  he  has  duly  advertised  property  sold 
on  foreclosure,  shall  be  evidence  of  such 
due  advertisement.  HELD,  that  a  pre- 
sumption did  not  arise  from  such  entry  that 
a  sheriff's  deed  was  made  containing  re- 
citals of  proper  advertisement  of  the  prop- 
erty and  having  attached  thereto  the  sher- 
iff's affidavit  of  due  advertisement. — Ibid. 

5.  Title  by  Descent. 

In  a  suit  to  determine  complainant's 
claim  to  an  estate  in  remainder  in  his  grand- 
father's estate  and  to  quiet  title  thereto, 
the  question  of  his  legitimacy  arose.  HELD, 
upon  the  facts  established  in  this  case  that 
the  relation  between  the  father  and  mother 
of  complainant  was  illicit,  and  that  com- 
plainant could  not  maintain  the  suit. — 
Haley  vs.  Goodlieart,  13  Dick.  368. 

James  survived  his  father  and  mother,  and 
died  seized  of  the  lands  in  question,  un- 
married and  intestate.  Those  nearest  to 
James  in  consanguinity  were  first  cousins, 
who  were  not  of  the  blood  of  Ann  Smith, 
and  they  are  complainants  in  the  bill.  The 
next  in  consanguinity  was  defendant,  who 
was  of  a  more  remote  degree  than  complain- 
ants, but  was  of  the  blood  of  Ann  Smith. 
Upon  bill  to  quiet  title.  HELD,  that  James 
took  by  purchase  from  Van  Meter  and  that 
his  heirs  at  law  took  the  lands,  although  not 
of  the  blood  of  Ann  Smith. — Holme  vs. 
Shinn,  17  Dick.  2. 

6.  Adverse  Possession. 

A  party  in  possession  of  lands  under  an 
unrecorded  deed,  who  asserts  constructive 
notice  against  one  claiming  under  the  re- 
corded title,  must  prove  such  open,  visible 
and  exclusive  possession  and  use  of  the 
premises,  as  an  owner  would  be  expected  to 
exercise  towards  property  in  the  situation 
and  of  the  character  of  that  in  question; 
and  such  possession  and  use  must  be  incon- 
sistent with  the  record  title,  under  which 
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the  party  to  be  noticed  claims  his  interest 
in  the  premises. — Gardon  vs.  Chester,  15 
Dick.  23S. 

In  a  suit  by  complainants  in  peaceable 
possession  of  premises  to  quiet  title,  de- 
fendant's adverse  title  under  an  alleged 
heir  of  complainants'  intestate,  who  died 
seized  of  the  premises,  is  not  sustained  by 
proof  that  such  heir  called  intestate  "cousin" 
with  inferences  drawn  from  such  fact  by 
persons  who  had  no  knowledge  in  regard  to 
the  matter,  where  it  appears  that  such  heir 
and  defendant,  with  full  knowledge  of  the 
fact  for  a  period  of  forty  years,  failed  to 
assert  any  claim  based  on  relationship  to 
intestate.— Ward  vs.  Tallman,  20  Dick.  311. 


II.  EVIDENCE. 

On  the  issue  of  the  true  location  of  a 
boundary  line,  a  return  from  the  board  of 
proprietors,  wherein  the  disputed  line  is 
located  by  reference  to  certain  boundary 
lines  of  other  tracts,  which  are  proved  to 
be  well  established  and  recognized,  must 
prevail  over  a  map  on  file  in  the  surveyor's 
office,  showing  a  different  location  of  the 
disputed  boundary. — Allaire  vs.  Ketcham, 
10  Dick.  168. 

Such  acts  vary  according  to  the  charac- 
ter of  the  land  in  question.  Acts  of  im- 
provement and  development,  requiring  large 
expenditure  on  the  land  and  taking  nothing 
off,  and  indicating  future  use  of  the  land 
itself  for  sale,  such  as  laying  out  in  streets, 
grading  the  tract,  constructing,  curbing  and 
paving  for  streets,  protecting  the  whole 
tract  from  erosion  by  the  ocean,  mapping 
and  recording  maps,  dedicating  streets  and 
making  conveyances  with  relation  thereto, 
are  such  as  would  be  done  by  an  owner 
and  are  acts  of  possession. — Oberon  Land 
Co.  vs.  Dunn,  11  Dick.  749. 

All  the  acts  which  would  naturally  con- 
vey to  an  onlooker  the  sense  that  the  party 
doing  them  was  an  owner  are  evidential  of 
such  a  possession  as  the  statute  requires. — 
Ibid. 

H.  purchased  certain  lots  from  an  asso- 
ciation, and  gave  back  a  mortgage.  He 
afterwards  conveyed  two  of  the  lots  to 
E.  The  association  foreclosed  the  mort- 
gage, and  E.'s  lots  were  sold  thereunder, 
and  bought  in  by  the  association.  After 
the  foreclosure  was  begun,  E.  conveyed  the 
two  lots  to  complainant's  grantor.  The 
association  at  all  times  treated  its  sheriff's 
deed  as  a  mere  mortgage,  never  made  any 
claim  to  the  premises,  and  had  been  repaid 
the  whole  amount  due  it,  after  which  the 
association  conveyed  the  lots  to  W.,  with- 
out consideration,  on  the  representation 
that  he  held  an  outstanding  equitable  inter- 
est against  which  the  association's  deed 
a  cloud.     HELD,  that  complainant's  title 


would  be  quieted  as  against  W.'s  claim 
based  on  the  association's  deed  to  him. — 
Kappes  vs.  Rutherford  Park  Association, 
15  Dick.  129. 

Where,  in  a  suit  to  quiet  title,  defendants 
fail  to  show  any  deed  to  the  premises,  but 
show  a  contract  for  the  purchase  of  the  land 
by  them,  and  that  the  holder  of  the  title 
accepted  from  them  payment  of  the  con- 
sideration money,  it  is  evidence  of  an  equit- 
able title  in  them. — Lindsley  vs.  McGrath, 
17  Dick.  478. 

Where  the  issue  was  whether,  land  occu- 
pied by  husband  and  wife  was  that  of  the 
husband  or  of  the  wife,  the  wife  being  de- 
ceased, it  was  proper  to  admit  evidence  of 
declarations  made  by  her  to  show  that  she 
claimed  the  title  to  the  land. — Ibid. 

In  a  suit  to  quiet  title,  the  issue  was 
whether  a  certain  deed  from  the  one  under 
whom  both  defendants  and  the  plaintiffs 
claimed  was  made  to  one  whom  complain- 
ants claimed  as  their  grantor,  or  to  the  one 
whom  defendants  claimed  as  their  grantor. 
HELD,  that  the  evidence  was  insufficient 
to  sustain  complainants'  contention. — Ibid. 

In  a  suit  by  complainants  in  peaceable 
possession  of  premises  to  quiet  title,  de- 
fendant's adverse  title  under  an  alleged 
heir  of  complainants'  intestate,  who  died 
seized  of  the  premises,  is  not  sustained  by 
proof  that  such  heir  called  intestate  "cousin," 
with  inferences  drawn  from  such  fact  by 
persons  who  had  no  knowledge  in  regard 
to  the  matter,  where  it  appears  that  such 
heir  and  defendant,  with  full  knowledge  of 
the  fact  for  a  period  of  forty  years,  failed 
to  assert  any  claim  based  on  relationship 
to  intestate. — Ward  vs.  Tallman,  20  Dick. 
311. 

In  a  suit  to  quiet  title  to  certain  land 
as  against  an  alleged  highway  easement, 
evidence  HELD,  to  require  a  finding  that 
defendant  L.'s  grantor  and  attorney,  before 
purchasing  his  part  of  the  land,  had  knowl- 
edge that  complainant  had  bargained  for 
another  part  of  the  whole  tract,  which  in- 
cluded a  part  of  the  road  in  question,  and 
was  thereby  put  on  inquiry  as  to  the  pre- 
cise extent  of  complainant's  purchase. — 
Stevens  vs.  Headley,  3  Rob.  533. 


III.  LACHES. 

A  purchaser  at  foreclosure  sale,  who  does 
not  record  his  deed,  and  fails,  for  twenty- 
two  years,  to  make  any  claim  under  it,  is 
guilty  of  such  laches  as  will  preclude  his 
grantee  from  claiming  title  through  such 
deed  against  a  party  purchasing  the  prem- 
ises in  good  faith,  without  notice,  actual  or 
constructive,  except  such  as  would  have 
been  afforded  by  examination  of  the  records 
of  the  court  in  which  foreclosure  took  place, 
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and  who  continues  in  possession  for  fifteen 
years.— Kappes  vs.  Rutherford  Park  Asso- 
ciation, 15  Dick.  129. 


IV.  PLEADING  AND  PRACTICE. 

Gen.  Stat.,  p.  3487,  sec.  6  declares  that 
on  a  bill  to  quiet  title  the  court  shall  fix  and 
settle  the  rights  of  the  parties  in  the  lands 
in  dispute.  HELD,  thai  where,  on  a  bill  to 
quiet  title,  a  feigned  issue  was  awarded  to 
try  the  question  of  the  legal  title  to  the 
lands,  and  after  judgment  in  favor  of  de- 
fendants, both  complainant  and  defendants 
conveyed  all  their  interest  in  the  lands  in 
dispute  to  a  stranger  to  the  suit,  the  bill 
should  be  dismissed,  since  neither  party  had 
any  rights  in  the  lands  to  be  bound  by  any 
decree.  Under  such  a  state  of  facts  each 
party  should  pay  his  own  costs.— Oberon 
Land  Co.  vs.  Dunn,  15  Dick.  280. 

The  affidavit  in  the  case  failed  t..  slate 
that  defendant  was  not  possessed  of  goods 
and  chattels  sufficient  to  pay  the  judgment, 
as  required  by  Gen.  Stat.,  p.  1228,  but  an 
execution  had  been  issued  and  returned 
nulla  bona  in  the  district  court,  and  there 
was  no  contention  or  evidence  in  a  suit  to 
quiet  title  to  real  estate  sold  under  an  exe- 
cution of  the  common  pleas  that  defendant 
had  sufficient  personal  property  to  satisfy 
the  judgment.  It  was  generally  supposed 
by  the  bar  at  the  time  of  the  filing  of  the 
affidavit  that  Gen.  Stat.,  p.  1228  had  been 
repealed  by  Gen.  Stat,,  p.  1260,  sees.  4.  5. 
There  was  nothing  to  show  an  intent  to  dis- 
regard the  statute,  or  any  injury  to  defend- 
ant. HELD,  that  the  defect  in  plaintiff's 
title  arising  from  the  defect  in  the  affidavit 
was  insufficient  as  a  defence  to  plaintiff's 
action  to  quiet  his  title. — Bulat  vs.  Lond- 
rigan,  18  Dick.  22.     A.  20  Id.  718. 

Defendant  was  the  owner  of  real  estate, 
which  was  sold  to  a  judgment  creditor,  un- 
der execution,  for  a  fair  valuation,  though 
the  evidence  as  to  the  value  was  conflicting. 
Defendant  was  embarrassed  financially,  and 
disposed  of  several  pieces  of  property  to 
creditors  by  execution  sale  and  otherwise, 
and  the  judgment  creditor  who  purchased 
the  property  in  question  released  the  entire 
judgment  at  the  request  of  defendant  at  a 
time  subsequent  to  the  sale,  though  the 
property  was  sold  for  less  than  the  face  of 
the  judgment.  There  was  other  evidence 
tending  to  show  that  the  creditor  was  to  take 
the  property  for  the  judgment.  There  was 
also  evidence  that  defendant,  after  the 
sale,  notified  the  tenants  in  possession 
of  the  property  to  pay  the  rent  to  the 
judgment  creditor,  and  told  plaintiff,  who 
subsequently  purchased  the  property  of 
the  judgment  creditor,  that  the  latter 
owned  the  property,  and  plaintiff  should 
purchase  from  him;  but  such  facts  were 
denied  by  defendant.  The  plaintiff  erected 
valuable  improvements,  paid  mortgages, 
taxes,   <fec,  on  the  property  for  a  number 


of  years  after  acquiring  the  same,  with 
the  knowledge  of  the  defendants.  HELD, 
sufficient,  in  a  suit  by  plaintiff  to  quiet  title, 
to  estop  defendants  from  relying  on  a  de- 
fect in  the  affidavit  of  the  attorney  of  the 
judgment  creditor,  required  by  Gen.  Stat  . 
p.  1228,  in  filing  the  transcript  of  the  judg- 
ment, which  was  originally  obtained  in  the 
district  court,  in  the  common  pleas  court. 
—Ibid. 

Where  a  bill  to  quiet  title  to  realty,  under 
act  of  March  2d,  1870  (Gen.  Stat.,  p.  3486), 
omits  a  statutory  allegation,  but  complain- 
ant's peaceable  possession  with  claim  of 
ownership  is  admitted,  and  there  is  no  mis- 
understanding as  to  the  issues,  an  amend- 
ment may  be  made  to  bring  the  cause  within 
the  statute. — Ward  vs.  Tallman,  20  Dick. 
310. 

Section  11  of  the  Chancery  act  (Revision 
of  1902),  providing  for  publication  against 
unascertained  heirs,  devisees  or  personal 
representatives  and  a  decree  against  them 
by  their  class  designation  only,  does  not 
apply  to  the  "Act  to  compel  the  determin- 
ation to  claims  to  real  estate  in  certain 
cases  and  to  quiet  the  title  to  the  same." 
Quaere.  If  it  did  apply,  would  it  con- 
travene the  fourteenth  amendment  to  the 
federal  constitution  as  not  being  due  pro- 
cess of  law?— Hill  vs.  Henry,  21  Dick.  150. 

Under  the  act  for  quieting  titles  to  land, 
requiring  an  issue  at  law  to  be  directed  on 
application  of  either  party,  and  declaring 
that  the  court  of  chancery  shall  be  bound 
by  the  result  of  such  issue,  but  that  it  may, 
for  sufficient  reasons,  order  a  new  trial 
thereof,  application  for  a  new  trial  of  such 
an  issue  should  be  acted  on  according  to  the 
practice  in  respect  to  new  trials  of  actions 
at  law  upon  consented  titles. — Bradv  vs. 
Carteret  Realty  Co.,  2  Rob.  55. 

Limits  within  which  suit  may  be  brought 
under  the  act  for  quieting  titles  considered. 
— Van  Houten  vs.  Van  Houten,  2  Rob.  358. 

In  the  absence  of  fraud,  gross  injustice, 
irremediable  injury,  or  other  ground  of 
equitable  jurisdiction,  a  court  of  chancery 
will  not  restrain  a  threatened  sale  under 
execution  against  one  person  of  property 
claimed  by  another,  though  the  latter  has 
a  bill  to  quiet  title  pending. — West  Jersey 
and  Seashore  Railroad  Co.  vs.  Smith,  3  Rob. 
429. 


V.  CONSTITUTIONALITV  OF  ACT 
RELATING  TO. 

The  act  (Pamph.  L.,  1896.  ch.  167, 
amended  by  Pamph.  L.,  1897,  ch.  117)  en- 
titled "An  act  to  compel  the  determination 
of  claims  to  estates  in  remainder  in  certain 
cases  and  to  quiet  the  title  to  the  same" 
is  constitutional. — Halev  vs.  Goodheart,  13 
Dick.  368. 
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V.  PARTIES. 
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and  Practice. 


I.  WHEN  PROPER  REMEDY. 

Quo  warranto  is  the  only  proper  pro- 
cedure to  try  title  to  office. — Casey  vs. 
Chase,  35  Vr.  207. 

Where  the  appointee  to  a  public  office  has 
been  duly  inducted  into  such  office,  the 
proper  method  by  which  his  right  to  con- 
tinue to  occupy  it  may  be  tested  is  by  an 
information  against  him  in  the  nature  of 
a  quo  warranto. — Miller  vs.  Washington,  38 
Vr.  167. 

Members  of  a  de  facto  board  of  education, 
organized  under  the  General  School  law 
(Pamph.  L.,  1902,  p.  69),  cannot  be  ousted 
at  the  instance  of  a  private  relator  in  quo 
warranto  on  the  ground  that  such  board  of 
education  has  no  legal  corporate  existence. 
— Holloway  vs.  Dickinson,  40  Vr.  72. 


II.  SCOPE  OF  REMEDY. 

Under  the  act  of  May  9th,  1S84,  giving 
to  anyone  who  believes  himself  to  be  enti- 
tled to  an  office  held  by  another,  the  right 
to  file  an  information  in  the  nature  of  quo 
warranto,  and  providing  the  procedure  in 
such  cases,  the  very  rights  of  both  parties, 
relator  and  respondent,  are  drawn  into 
question. — Manahan  vs.  Watts,  35  Vr.  465. 

The  respondent  in  such  proceeding,  under 
the  statute  of  1884,  can  by  an  appropriate 
pleading  challenge  the  right  of  the  relator 
to  the  possession  and  enjoyment  of  the 
office,  and  if  it  appear  that  the  relator  has 
no  such  right  at  the  time  of  the  filing  of  the 
information,  judgment  will  pass  for  the 
respondent  irrespective  of  his  title.  If  the 
title  of  the  relator  is  bad,  the  information 
fails  without  an  inquiry  into  the  title  of  the 
respondent,  the  proceeding  being  in  the 
nature  of  a  private  controversy  in  relation 
to  the  incumbency  of  the  office,  and  not  for 
the  benefit  of  the  public. — Ibid. 

In  quo  warranto  proceedings,  under  our 
statute,  the  title  of  relator  to  the  office  may 


be   drawn  in  issue   by   the   respondent. — 
Lane  vs.  Otis,  39  Vr.  64.     See  Id.  656. 

The  title  of  the  relator,  as  well  as  the  re- 
spondent, may  be  inquired  into  under  the 
act  entitled  "An  act  in  relation  to  the  writ 
of  quo  warranto,"  approved  February  18th, 
1895.— Lane  vs.  Otis,  39  Vr.  656. 


III.  CONDITIONS  PRECEDENT. 

Whenever  certain  acts  shall  be  done  by 
a  person  elected  or  appointed  to  an  office, 
such  as  giving  a  bond  or  taking  an  oath  of 
office,  before  he  shall  enter  upon  the  pos- 
session of  the  office  under  his  election  or 
appointment,  such  acts  become  a  condition 
precedent  to  the  complete  investiture  of  his 
office,  and  such  acts  must  be  performed  by 
him  in  the  manner  required  by  law  before 
he  can  file  an  information  in  the  nature  of 
a  quo  warranto  to  obtain  the  possession 
and  enjoyment  of  the  office. — Manahan  vs. 
Watts,  35  Vr.  465. 

Under  section  2  of  the  act  entitled  "A 
further  supplement  to  an  act  entitled  'An 
act  to  incorporate  the  board  of  chosen  free- 
holders of  the  respective  counties  of  this 
state,'  approved  April  sixteenth,  one  thou- 
sand eight  hundred  and  forty-six,"  which 
further  supplement  was  approved  May  25th, 
1894  (Pamph.  L.,  p.  529),  which  require  a 
certain  oath  of  office  to  be  taken  by  the 
chosen  freeholder  before  he  enters  upon  the 
duties  of  his  office,  it  becomes  necessary 
that  such  oath  shall  be  taken,  subscribed 
and  filed  as  directed  in  such  act  before  he 
is  entitled  to  enter  upon  and  discharge  the 
duties  of  such  office,  and  before  he  can  take 
his  seat  in  such  board.  He  cannot  file  an  in- 
formation in  the  nature  of  quo  warranto 
to  obtain  the  possession  and  enjoyment  of 
such  office  before  he  takes,  subscribes  and 
files  such  oath  of  office. — Ibid. 


IV.  PLEADING  AND  PRACTICE. 

If,  on  a  demurrer  in  quo  warranto  pro- 
ceedings, any  count  of  the  information  le- 
gally states  matter  capable  of  supporting 
the  information,  and  there  is  no  plea  legally 
stating  a  sufficient  answer  thereto,  the  de- 
fendant cannot  be  acquitted. — Grey,  At- 
torney-General vs.  Newark  Plank  Road  Co., 
36  Vr.  603. 

When  the  attorney-general,  ex-officio, 
files  an  information  in  the  nature  of  a  quo 
warranto,  the  leave  of  the  court  to  file  is 
not  necessary. — Miller  vs.  Seymour,  38  Vr. 
482. 

When  an  information  in  the  nature  of  a 
quo  warranto  is  filed  upon  the  relation  of  a 
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private  person  under  the  statute  of  1795 
(Gen.  Stat.,  p.  2632),  it  can  only  be  filed 
with  the  leave  of  the  supreme  court  exer- 
cising its  discretion. — Ibid. 

The  defendant,  when  an  information  in 
the  nature  of  a  quo  warranto  is  to  be  filed, 
under  the  statute,  is  entitled  to  be  heard 
bv  the  court  upon  the  question  of  filing- — 
Ibid. 

Rule  to  show  cause  is  the  proper  proced 
ure  to  determine  whether  the  court  will 
grant  leave  to  a  private  relator  to  file  an 
information  in  the  nature  of  a  quo  war- 
ranto.— Ibid. 

Such  rule  will  be  denied  if  it  appear-  that 
the  relator  is  not  acting  in  good  faith  to 
test  the  title  to  the  office  attacked. — Ibid. 

Notice  of  an  application  by  a  private  re- 
lator for  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto  to  test  title  to  a 
municipal  office,  need  not  be  given  to  the 
attorney-general. — Day  vs.  Lyons,  41  Vr. 
114. 

Under  the  first  section  of  the  revised  "Act 
relating  to  informations  in  the  nature  of  a 
quo  warranto"  (Pamph.  L.,  1903,  p.  375), 
the  granting  of  leave  to  file  an  information 
in  the  name  of  the  attorney-general  is  not 
a  matter  of  course,  but  rests  in  the  sound 
discretion  of  the  court. — Tillver  vs.  Minder- 
mann,  41  Vr.  512. 

On  application  made  under  the  first  sec- 
tion of  the  act  (Pamph.  L.,  1903,  p.  375), 
the  fact  that  the  relator  himself  claims  title 
to  the  office  in  question  is  not  a  controlling 
circumstance  in  favor  of  granting  leave, 
since  the  fourth  section  of  the  act  gives  him 
the  right  to  file  an  information  in  his  own 
name  if  he  believes  himself  lawfully  enti- 
tled.—Ibid. 


Under  the  circumstances  of  tin-  case 
leave  to  file  an  information  in  the  name  of 
the  attorney-general  is  denied. — Ibid. 

Under  special  circumstance-,  the  appli- 
cation made  in  this  case  for  have  to  file  an 
information  in  the  nature  of  a  quo  warranto. 
in  the  name  of  the  attorney-general,  is 
denied. — Clark  vs.  Searing.   11   Vr.   "d7. 

An  information  in  the  nature  of  a  quo 
warranto,  which  challenges  the  validity  of 
the  title  of  the  incumbent  of  an  office,  upon 
the  ground  that  the  statute  which  created 
the  office  is  unconstitutional,  must  set  forth 
the  facts  which  make  the  act  void. — Attor- 
ney-General vs.  Fox,  v.',  Vr.  6. 

An  allegation  that  a  statute  is  unconsti- 
tutional, without   more,  is  not  a  Si 
of  a  fact,  but  an  inference  of  law. — Ibid. 


V.  PARTIES. 

A  taxpayer  and  inhabitant  of  a  city  is 
entitled  to  interpose,  by  information  in  the 
nature  of  a  quo  warranto,  when  its  munici- 
pal officers  have  been  illegally  selected. — 
Hann  vs.  Bedell,  38  Vr.  148. 

Where  in  an  application  for  leave  to  file 
an  information  in  the  nature  of  a  writ  of 
quo  warranto  directed  to  a  defendant  elected 
to  an  office  under  an  unconstitutional  act, 
and  in  the  proceedings  relator  proposed  to 
attack  not  only  the  title  of  defendant  to  the 
office,  but  the  legal  existence  of  the  office 
itself.  HELD,  that  whether  the  office  which 
defendant  is  claiming  to  hold  had  a  legal 
existence  can  only  be  determined  by  the 
attorney-general  acting  in  his  public  capac- 
ity.— State  vs.  Seymour.  40  Vr.  606. 


R 


RAILROADS  AND  CANALS. 

I.  CROSSING. 

1.  Actions  for  Injuries  at. 

a.  Contributory  Negligence. 

b.  For  Negligent  Use  of 

Mechanical  Device. 

c.  For  Non-repair   of   Cross- 

ings. 

d.  For   Negligence   of   Flag- 

man. 

2.  By  Street  Railway. 

3.  Necessity  for  Signals  or  Gates 
at. 

4.  At  Grade. 


5.  Private. 

6.  Obstruction  of. 

7.  By  Pipe  Line. 

II.  RIGHT  OF  WAV. 

1.  In  Public  Street  or  Highway. 

2.  Construction  of. 

a.  Repayment  of  Deposit. 

b.  Location    and    Change    of 

Route. 

c.  Release  for  Damages. 

d.  Enjoining. 

e.  Branch. 

f.  Damage    for    Diversion    of 

Water. 


RAILROADS  AND  CANALS,  I. 


Crossing. 


3.  Easements  in. 

4.  Change  of  Grade. 

5.  Inspection  of. 

6.  Fencing. 

7.  Construction  of  Bridges. 

8.  Filing  of  Map. 

III.  DAMAGE  BY  LOCOMOTIVES. 

1 .  Escape  of  Sparks. 

2.  Smoke. 

IV.  CONDEMNATION  OF  PROP= 
ERTY  FOR. 

See  Eminent  Domain. 

V.  PASSENGERS. 

1.  Ejectment. 

2.  Rights  at  Station. 

3.  Arrest  of. 

4.  Assault  by  Servant. 

5.  Leaving  Seat  in  Car. 

6.  Jumping  Off  Trains  in  Mo= 
tion. 

VI.  TRAINS. 

1.  Inspection  of. 

2.  Starting  of. 

3.  Trespassers  on. 

VII.  PARTICULAR   INSTANCES  OF 
NEGLIGENCE. 

1.  Operating  Hand  Car. 

2.  Making  Flying  Drill. 

3.  Failure  To  Block  Car. 

4.  Failure  To    Stop    Trains    as 
Scheduled. 

VIII.  RELIEF  DEPARTMENT. 

IX.  FREIGHT  RATES  AND  FARES. 
X.  MUNICIPAL  REGULATION  OF. 

XL  TERMINALS  AND  STATIONS. 

XII.  DIRECTOR. 

XIII.  VOTING  STOCK. 

Cross  References.  Common  Carriers; 
Damages;  Infants;  Invitation;  Mu= 
nicipal  Corporations;  Pleading  and 
Practice;  Railroad  Police;  Taxation; 
Trial. 


I.  CROSSING. 
1.  Actions  for  Injuries  at. 

a.  Contributory  Negligence. 

Whenever,  in  an  action  for  personal  in- 
juries received  at  a  railroad  crossing,  by  a 
collision  with  a  train,  there  exists  a  fair  con- 
troversy upon  the  question  of  contributory 
negligence,  upon  the  proof  either  of  a  direct 
or  circumstantial  character,  whether  the 
plaintiff  could  see  or  hear  an  approaching 
train,  a  situation  has  arisen  which  requires 
the  submission  of  the  question  to  the  jury. — 
Goldsboro  vs.  Central  Railroad  Co.,  31  Vr. 
4!». 

John  Pfuelb,  in  attempting  to  cross  the 
railroad  track  of  the  plaintiff  in  error  on 
foot,  walked  over  the  eastbound  track  im- 
mediately after  a  train  had  passed  him  on 
that  track,  and  was  struck  and  killed  by  a 
train  moving  in  the  opposite  direction  on 
the  westbound  track.  He  had  a  clear  view 
of  the  track  in  the  direction  from  which  the 
eastbound  train  came  for  three-quarters  of 
a  mile  and  no  danger  to  him  was  apparent 
on  that  track.  It  was  his  duty  to  look  and 
listen  before  he  reached  the  westbound 
track ;  if  he  had  done  so,  he  could  not  have 
failed  to  see  the  coming  train.  The  fact 
that  he  walked  on  the  westbound  track  in 
front  of  the  train  is  conclusive  evidence  that 
he  did  not  look.  He  was,  therefore,  charge- 
able with  contributory  negligence,  and  a 
verdict  should  have  been  directed  for  the 
defendant. — Pennsylvania  Railroad  Co.  vs. 
Pfuelb,  31  Vr.  278.     A.  32  Id.  287. 

The  fact  that  the  flagman  at  the  gates  had 
neglected  to  let  them  down,  before  the  de- 
cedent walked  to  the  eastbound  track,  did 
not  absolve  the  decedent  from  the  duty  of 
looking  and  listening  before  he  went  upon 
the  westbound  track;  it  was  notice  to  him 
that  he  could  not  rely  upon  the  care  of  the 
flagman,  and  should  have  warned  him  at 
least  not  to  abate  his  care  for  his  safety. — 
Ibid. 

A  railroad  company  is  not  responsible  for 
injuries  received  by  a  person  who  unsuccess- 
fully attempts  to  cross  the  track  in  advance 
of  a  train  which  he  knows  is  approaching 
l  hi'  place  of  crossing. — Burnett  vs.  Easton 
and  Amboy  Railroad  Co.,  32  Vr.  373. 

The  duty  to  look  and  listen  before  crossing 
a  railroad  includes  the  duty  to  do  that  which 
will  make  looking  and  listening  reasonably 
effective.  If  there  is  a  permanent  obstruc- 
tion to  sight  that  would  make  danger  in- 
\-isible  and  a  transient  noise  that  would 
make  it  inaudible,  it  is  negligence  to  go  for- 
ward at  once  from  a  place  of  safety  to  a 
place  of  possible  danger.  Prudence  requires 
delay  until  the  transient  noise  has  abated 
and  hearing  again  becomes  efficient  for  pro- 
tection.— Central  Railroad  Co.  vs.  Smalley, 
:;■_•  Vr.  277. 
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The  plaintiff  drove  by  daylight,  along  a 
highway,  in  a  northerly  direction,  towards 
a  railroad  crossing  that  was  guarded  neither 
by  gates  nor  a  flagman.  He  drove  slowly, 
looked  and  listened.  His  view  of  trains  that 
might  come  from  the  west  was  cut  off  by  a 
building  and  by  a  bank  of  earth  on  which 
were  a  fence  and  bushes.  A  coal  train,  in 
plain  sight,  was  moving  west  along  the  north 
track,  towards  the  crossing,  which  it  passed 
over  just  before  the  plaintiff  reached  it,  the 
caboose  clearing  the  highway  as  he  drove, 
without  stopping,  upon  the  south  track. 
At  the  same  instant  his  horse  was  killed, 
his  sleigh  demolished  and  he  himself  injured 
by  the  engine  of  an  eastbound  passenger 
train,  which,  until  it  was  upon  him,  by 
reason  of  the  obstructions  above  mentioned, 
he  could  not  see  and  which  he  did  not  hear. 
HELD,  that  it  was  errbr  in  the  trial  judge 
to  deny  a  motion  to  non-suit  for  contributory 
negligence. — Ibid. 

An  attempt  to  drive  over  a  railroad 
crossing  ahead  of  a  freight  train,  which  was 
in  plain  view  and  moving  at  about  eight 
miles  an  hour,  against  the  protesting  action 
of  the  flagman,  taken  when  the  driver  had 
abundance  of  time  to  avoid  any  risks  of 
danger,  which  results  in  a  collision  and  the 
fatal  injury  of  the  driver,  is  negligence  pre- 
cluding any  right  of  recovery. — Hanson, 
Executor  vs.  Pennsylvania  Railroad  Co., 
33  Vr.  391. 

The  duty  of  a  traveler  upon  a  highway 
to  look  and  listen  before  crossing  a  steam 
railway  requires,  especially  where  physical 
conditions  interfere  with  the  free  use  of 
vision  or  hearing,  that  he  should  exercise 
care  to  select  a  position  from  which  an 
effective  observation  can  be  made  and  to 
use  the  necessary  means  within  his  control, 
to  render  the  act  of  looking  and  listening 
reasonably  effective.  A  plaintiff  who  was 
driving  a  covered  ice  wagon  over  such  a 
crossing  was  injured  by  an  express  train  at 
midday,  going  thirty-five  or  forty  miles  an 
hour,  colliding  with  his  wagon.  He  drove 
a  team  of  gentle  horses,  under  easy  control, 
on  a  jog  trot,  over  a  macadamized  road, 
making  some  noise  as  he  traveled.  To  the 
south  his  view  of  the  railway  was  unob- 
structed, but  to  the  north,  whence  the  train 
came,  his  view  was  obstructed  by  a  building 
and  some  trees  until  he  reached  a  point 
sixty  feet  west  of  the  track.  He  then  had 
a  clear  view,  if  he  had  looked,  of  thirteen 
hundred  feet  along  the  track  to  the  north. 
His  testimony  was  that  he  did  not  hear  the 
usual  signals;  that  he  did  look  both  ways 
before  crossing,  but  not  until  his  horses' 
feet  were  within  six  feet  of  the  track,  and 
that  he  did  not  see  the  train;  that  he  did 
not  at  any  time  check  the  speed  of  his 
horses,  but  let  them  have  their  way,  and 
that  they  continued  on  a  trot  until  the  colli- 
sion occurred.  Upon  proof  of  these  facts, 
which  were  undisputed.  HELD,  that  a 
denial  of  a  motion  to  non-suit  for  contribu- 
tory negligence  was  error. 

HELD  further,  that  this  result  was  not 
altered    by   the   fact   appearing   from   the 


plaintiff's  testimony  that  an  automatic 
gong,  erected  by  the  company  as  an  addi- 
tional warning  to  travelers,  by  reason  of 
some  neglect,  did  not  ring  as  usual  when  the 
train  approached,  whereby  it  was  claimed 
the  plaintiff  was  misled,  the  case  coming 
within  the  rule  that  a  failure  of  a  railway 
company  to  provide  or  give  a  statutory 
signal  will  not  relieve  the  traveler  from  his 
duty  to  look  and  listen  for  approaching 
trains  if  he  has  an  opportunity,  in  order  to 
avoid  danger. — Conkling  vs.  Erie  Railroad 
Co.,  34  Vr.  338. 

Under  the  circumstances  of  this  case  the 
plaintiff  was  so  clearly  guilty  of  negligence, 
in  failing  to  perceive  the  approach  of  a  rail- 
road train  by  which  he  was  struck  while 
crossing  the  track  on  foot,  as  to  justify  a 
non-suit  at  the  trial.— Cantrell  vs.  Erie  Rail- 
road Co.,  35  Vr.  277. 

The  decisions  of  this  court  in  the  cases 
of  Merkle  vs.  New  York,  Lake  Erie  and 
Western  Railroad  Co.,  20  Vr.  473; 
Central  Railroad  Co.  of  New  Jersey  vs. 
Smalley,  32  Id.  277,  and  of  Conkling  vs. 
Erie  Railroad  Co.,  34  Id.  338,  holding  that 
it  is  negligence  in  a  person  to  drive  across 
a  railroad  crossing  without  stopping,  "where 
there  are  permanent  obstructions  to  sight 
that  would  make  danger  invisible,  and  a 
transient  noise  that  would  make  it  inaudi- 
ble," approved  and  applied  to  the  facts  of 
this  case. — Keyley  vs.  Central  Railroad  Co., 
35  Vr.  355. 

K.,  sitting  in  a  baker's  wagon,  drove  his 
horse  on  a  trot,  without  stopping,  over  two 
of  the  tracks  of  a  railroad  crossing,  of  which 
there  were  more  than  fifteen,  where  he  could 
not  see  a  slowly  moving  coal  car  which 
struck  and  injured  him,  on  the  next  track. 
HELD,  that  he  was  guilty  of  contributory 
negligence  because,  owing  to  the  obstruc- 
tions to  his  vision,  ordinary  prudence  re- 
quired him  to  stop  the  noise  of  his  moving 
horse  and  wagon,  when  he  was  near  enough 
to  the  unseen  track,  to  ascertain  by  the  use 
of  his  hearing  whether  there  wTas  risk  or  not 
in  such  crossing. — Ibid. 

When  a  traveler  on  foot  reaches  a  steam 
railroad  track,  and  after  looking  and  listen- 
ing is  impressed,  or  should  be  impressed, 
by  what  he  sees  or  hears  with  a  doubt 
whether  it  is  safe  to  go  forward,  he  will  be 
chargeable  with  contributory  negligence, 
if  he  at  once  proceeds,  without  using  reason- 
able precaution  to  determine  whether  his 
doubt  is  well  founded. — Burke,  Adminis- 
tratrix vs.  Central  Railroad  Co.,  35  Vr.  576. 

D.,  sitting  on  the  seat  of  a  one  horse 
buggy-wagon,  having  its  top  down,  and 
with  no  side  curtains,  drove  his  horse  upon 
the  tracks  of  a  railroad  crossing  and  was 
struck  and  killed  by  a  passing  passenger 
train.  HELD,  that  he  was  guilty  of  con- 
tributory negligence  to  be  inferred  from 
these  conditions  of  fact,  viz.,  if  he  took  the 
precaution    to    look    before    attempting   to 
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cross,  even  though  he  did  not  stop,  he  had, 
at  a  distance  of  more  than  thirty  feet  from 
the  track  on  which  the  approaching  train 
was  running,  an  unobstructed  view  of  it 
for  about  two-fifths  of  a  mile,  for  a  period 
of  time  sufficient- to  enable  him  to  stop  his 
horse  before  reaching  the  tracks  and  escape 
the  danger. — Dotty,  Administratrix  vs. 
Atlantic  City  Railroad  Co.,  35  Vr.  710. 

Plaintiff,  while  driving  upon  a  public 
highway  at  night,  noticed  as  he  drew  near 
the  crossing  of  defendant's  railroad,  a  num- 
ber of  lights  along  the  tracks  toward  the 
south,  but  did  not  observe  that  any  one  of 
them  was  moving.  In  fact,  one  was  the 
headlight  of  an  engine  which  was  approach- 
ing the  crossing,  and  which  ran  the  plaintiff 
down  as  he  drove  upon  the  tracks.  No 
other  danger  was  present  to  distract  the  at- 
tention of  the  plaintiff  from  this  engine. 
HELD,  that  in  the  exercise  of  ordinary 
prudence,  plaintiff  should  have  looked  with 
sufficient  care  to  have  detected  the  moving 
light,  and  then  should  have  waited,  before 
attempting  to  drive  over  the  tracks,  until 
either  the  moving  light  had  passed  beyond 
the  crossing,  or  until  he  had  satisfied  him- 
self that  it  was  not  the  headlight  of  an 
approaching  train,  and  that  failure  in  that 
regard  was  negligence  on  his  part  which 
contributed  to  his  injury. — Hoopes  vs. 
West  Jersey  and  Seashore  Railroad  Co.,  36 
Vr.  89. 

The  growing  rapidity  of  train  motion, 
not  prohibited  by  law,  on  the  steam  railroads 
and  over  their  highway  crossings,  tends  to 
create  new  and  greater  risks  to  the  highway 
traveler  and  trains  at  such  crossings,  and 
demands  the  exercise  of  a  degree  of  care  in 
avoiding  collisions,  both  by  persons  crossing 
and  those  in  charge  of  the  trains,  in  direct 
proportion  to  the  added  risks. — Green  vs. 
Erie  Railroad  Co.,  36  Vr.  301. 

G.,  while  standing  up  on  his  open  wagon 
loaded  with  stone,  to  which  his  horses  were 
attached,  in  his  effort  to  drive  ahead  of  a 
westbound  train  which  he  saw  moving 
toward  him  about  three  hundred  feet  away, 
attempted  to  cross  the  defendant's  double 
track  at  a  highway  crossing,  and  was  struck 
and  injured  by  an  eastbound  express  train, 
moving  toward  him  at  a  high  rate  of  speed 
from  the  opposite  direction,  but  which  an 
intervening  hill  prevented  him,  after  reach- 
ing the  tracks,  from  seeing,  until  it  was 
about  four  hundred  feet  from  him.  HELD, 
that  he  was  clearly  guilty  of  contributory 
negligence  productive  of  his  injury,  which 
proper  caution  would  have  prevented,  to  be 
deduced  from  the  circumstances  then  exist- 
ing, and  more  fully  detailed  in  the  following 
opinion. — Ibid. 

The  conditions  of  this  case  were  not  such 
as  to  require  the  trial  justice  or  the  jury  to 
find  that  the  plaintiff  had  been  guilty  of 
negligence  contributing  to  the  accident  for 
which  the  suit  was  brought. — Hires  vs. 
Atlantic  City  Railroad  Co.,  37  Vr.  30. 


The  plaintiff,  at  the  railway  crossing  of  a 
city  street,  was  struck  by  a  descending 
safety  gate,  as  she  reached  the  end  of  the 
crossing,  and  was  severely  hurt;  the  gates 
were  open  when  she  began  to  cross,  and  she 
failed  to  notice  the  lowering  of  the  gates 
before  she  was  struck.  The  gateman  did 
not  see  her,  but  there  was  no  obstruction 
to  his  view  of  her  while  crossing.  On  the 
trial  of  the  action  against  the  company, 
motion  to  non-suit  and  to  direct  a  verdict 
were  made  and  denied.  HELD,  on  review, 
that  the  question  of  the  gateman's  negli- 
gence  was  for  the  jury;  also  that  in  view  of 
the  fact  that  the  open  gate  was  an  invitation 
to  the  plaintiff  to  cross,  and  that  notwith- 
standing this  it  was  still  her  duty  to  look 
and  listen  for  trains  and  to  extend  her  ob- 
servation to  approaching  vehicles  and  to 
the  safety  of  her  path,  the  question  of  con- 
tributory negligence,  in  failing  to  look 
further  at  the  gates,  was  properly  submitted 
to  the  jury. — Smith  vs.  Atlantic  City  Rail- 
road Co.,  37  Vr.  307. 

While  the  railway  company  at  a  highway 
crossing  has  the  prior  right  of  passage  as 
against  the  traveler,  still  both  are  charged 
with  the  mutual  duty  of  exercising  reason- 
able care  to  prevent  injury.  Each  must 
make  reasonable  and  proper  efforts,  in  view 
of  the  circumstances,  to  foresee  and  avoid 
collisions.  — Rafferty,  Administrator  vs. 
Erie  Railroad  Co.,  37  Vr.  444. 

The  plaintiff's  intestate,  while  riding  with 
the  plaintiff,  who  was  her  brother,  was  killed 
in  a  collision  with  defendant's  railway  train 
in  a  country  district  at  a  public  crossing. 
The  occupants  of  the  carriage  did  not  see  or 
hear  the  train  until  they  were  in  the  act  of 
crossing.  The  train  was  traveling  at  a  speed 
of  thirty  to  forty  miles  an  hour.  The  situa- 
tion was  such  that  the  fireman,  from  his  side 
of  the  cab,  saw  the  carriage  stop  for  a  few 
moments  about  ten  or  fifteen  feet  from  the 
track,  and  then  start  to  cross.  He  failed 
to  inform  the  engineer,  who,  from  his  side  of 
the  cab,  could  see  nothing  until  the  horse's 
head  appeared  in  view,  and  then  he  applied 
the  emergency  brake.  This  checked  the 
speed  of  the  train  so  that  the  collision  was 
almost  avoided,  the  engine  striking  the  hind 
wheel  of  the  carriage  as  it  was  passing  the 
last  rail. — Ibid. 

The  plaintiff,  while  out  driving  with  a 
party  of  four  others,  in  the  early  morning, 
on  a  hunting  trip,  was  injured  in  a  collision 
with  one  of  the  defendant's  trains,  while 
crossing  its  tracks.  They  were  in  a  plumb- 
er's wagon  drawn  by  a  single  horse.  The 
plaintiff's  evidence  tended  to  prove  that  it 
was  quite  dark  at  the  time;  that  the  party 
halted  their  horse  about  twenty  feet  from 
the  track  and  looked  and  listened  for  trains, 
and  not  seeing  nor  hearing  any,  and  not 
hearing  any  bell  or  whistle,  they  proceeded 
to  cross;  that  as  the  horse  crossed  the  first 
rail,  the  train  struck  him,  causing  a  jar  of 
the  wagon,  which  threw  the  plaintiff  upon 
the  ground,  causing  personal  injuries,  for  the 
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redress  of  which  the  action  was  brought. 
Upon  the  trial  motions  were  made  to  non- 
suit and  to  direct  a  verdict.  The  grounds 
were  failure  to  prove  negligence  against  the 
company,  and  for  contributory  negligence. 
The  plaintiff  had  also  offered  evidence, 
before  he  rested  tending  to  prove  that  the 
view  of  the  approaching  train  where  the 
carriage  stood  before  starting  to  cross  was 
cut  off  by  a  growth  of  bushes  and  trees 
along  the  railroad  track  to  within  a  few  feel 
oi  thecrossing.  After  the  motion  to  non-suit 
was  denied,  the  defendant  offered  witnesses 
tending  to  prove  that  the  obstructing  bushes 
and  trees  had  been  cut  down  more  than  six 
months  before  the  accident,  and  also  to 
prove  that  the  required  signals  were  given 
before  read  ling  the  crossing.  The  motions  to 
non-Sui1  and  to  direct  a  verdict  were  denied 
by  the  trial  judge,  and  a  writ  of  error  was 
brought.  HELD,  on  review,  that  the  evi- 
dence upon  the  points  raised  presented 
questions  that  were  fairly  debatable;  that 
there  was  not  such  a  failure  of  proof  as  to 
justify  the  direction  of  a  verdict,  and  that 
there  was  no  error  in  the  rulings  of  the  court 
below. — Ellis  vs.  Erie  Railroad  Co.,  37  Vr. 
451.     A.3SIJ.  352. 

A  man  is  negligent  who  attempts  to  drive 
across  a  railroad  line,  after  listening  and 
looking  only  once  toward  a  quarter  from 
which  a  train  might  approach,  if  those  acts 
of  attention  and  observation  are  performed 
when  the  observer  is  so  far  from  the  crossing 
that  before  he  will  reach  it  a  train,  coming 
from  that  quarter  and  open  to  his  further 
attention  and  observation,  has  time  to  ad- 
vance so  as  to  endanger  him. — Winter  vs. 
New  York  and  Long  Branch  Railroad  Co., 
37  Vr.  677. 

A  person  who,  for  a  distance  of  fifty  feet 
along  a  public  highway  from  a  railroad  cross- 
ing, has  an  unobstructed  view  of  the  track 
for  sixteen  hundred  feet,  is  guilty  of  con- 
tributory negligence  in  an  action  brought 
against  the  railroad  company  for  killing 
cows  which  were  in  his  control  and  driven 
by  him  along  the  highway  across  the  rail- 
road.— Nolan  vs.  Central'Railroad  Co.,  38 
Vr.  124. 

A  light,  one  horse  wagon,  in  which  the 
plaintiff  sat  had  been  driven  by  another 
man,  over  whom  the  plaintiff  had  no  author- 
ity, along  a  public  highway  in  a  southerly 
direction  over  a  single  track  railroad  cross- 
ing, when  its  progress  was  arrested  by  the 
lowering  of  gates  that  were  designed  to 
guard  the  crossing  on  that  side.  The  horse 
and  the  wagon  and  its  occupants  were  thus 
penned  in  between  the  gates,  some  six  or 
eight  feet  in  front  of  the  horse,  and  the  track, 
the  nearer  rail  of  which  was  about  ten  feet 
back  of  the  hind  wheels  of  the  wagon.  The 
gates  were  operated  by  a  man  in  a  tower 
about  two  hundred  and  sixty  feet  distant. 
The  plaintiff  and  the  driver  shouted  to  the 
man  in  the  tower  to  raise  the  gates.  A 
trolley  car  came  along  the  highway  from  the 
south  and  stopped  on  the  other  side  of  the 


gates,     The  plaintiff  and   the  driver  con- 
tinued to  sit  in  the  wagon.    The  gat< 
not  raised.     After  an  interval,  estim 
the  plaintiff  at   one   minute   and   a   half,   a 
train  came  from  the  northea-1  ;it  the  rate  of 
about  thirty  miles  an  hour,  and  the  horse, 
becoming    frightened,    backed    the    wagon 
against  the  engine  and  the  plaintifl 
jured.     HELD,   that  it  was  for   the  jury 
to  say  whether  the  plaintiff  w:i-  negligent  in 
not   alighting   from    the   wagon. — Davis   vs. 
Central  Railroad  Company  of  New  Jersey, 
38  Vr.  660. 

A  traveler  on  a  highway  about  to  pass 
over  a  railroad  track  must  make  reason- 
able use  of  his  si-n-es  to  ascertain  if  Bucb 
crossing  can  be  safely  made  before  a 
ing  it;  if  his  failure  to  do  so  contributes  to 
his  injuries  he  cannot  recover  damages  there- 
for.— Passman  vs.  West  Jersey  and  Seashore 
Railroad  Co.,  39  Vr.  719. 

The  cutting  of  a  train  of  cars  on  a  side 
track,  leaving  some  on  one  side  and  some  on 
the  other  of  a  highway,  where  the  view  of 
the  other  track  is  partially  obscured  thereby, 
is  not  an  invitation  to  the  public  to  cross 
without  using  ordinary  precautions  to  ascer- 
tain if  such  crossing  can  be  safely  made. — 
Ibid. 

A  traveler  on  a  bicycle  is  required  to  use 
the  same  care  and  prudence  before  passing 
over  a  railroad  as  is  required  of  a  pedestrian. 
—Ibid. 

An  intelligent  boy,  within  a  few  weeks  of 
nine  years  of  age,  was  struck  and  killed  by 
a  train  of  the  defendant  company's  at  a 
crossing  of  a  public  highway  and  the  com- 
pany's tracks.  Deceased  was  familiar  with 
the  crossing  and  the  passing  of  trains  on  the 
railroad  tracks.  The  evidence  most  favor- 
able to  the  plaintiff,  who  was  the  personal 
representative  of  deceased,  showed  that 
there  was  nothing  to  distract  the  attention 
of  deceased  as  he  approached  the  crossing, 
and  that,  for  a  distance  of  at  least  fifty  feet 
before  he  reached  the  track  on  which  he 
was  killed,  he  had  an  unobstructed  view  of 
that  track  for  a  long  distance,  and  if  he  had 
made  an  observation,  he  would  have  seen 
the  approaching  train.  He  wTas  shown  to 
have  walked  in  front  of  train,  and  was  so 
struck  by  it.  HELD,  that  a  direction  of 
verdict  for  defendant  for  the  contributory 
neglect  of  deceased  was  not  erroneous. — 
Anderson  vs.  Central  Railroad  Co.,  39  Vr. 
269. 

In  an  action  brought  by  plaintiff  for 
damages  sustained  by  being  struck  by  an 
engine  while  crossing  the  tracks  of  a  railroad 
company,  and  it  appearing  from  the  evi- 
dence that  plaintiff  was  injured  by  step- 
ping in  front  of  an  engine  which  was 
running  backward  and  drawing  a  caboose 
after  it.  HELD,  (1)  that  if  plaintiff  failed 
to  see  this  engine  approaching,  it  was  because 
he  failed  to  look  before  stepping  upon  the 
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track,  and  such  failure  was  clearly  negli- 
gence on  his  part;  (2)  if  he  did  see  it,  and 
took  the  risk  of  attempting  to  cross  in  front 
of  it,  he  has  no  one  else  but  himself  to  blame 
for  the  injury  which  resulted. — Dwojakow- 
ski  vs.  Central  Railroad  Co.,  40  Vr.  601. 

It  is  for  the  jury  to  say  whether  the 
testimony  of  a  witness,  having  an  equal 
opportunity  to  hear  and  whose  hearing  is 
equally  good,  and  who  testifies  that  he  did 
not  hear  the  blowing  of  a  whistle  or  ringing 
of  a  bell,  notwithstanding  he  listened,  shall 
or  shall  not  be  given  equal  credit  with  the 
testimony  of  a  witness,  similarly  situated, 
who  testifies  that  he  did  hear. — McLean  vs. 
Erie  Railroad  Co..  40  Vr.  57.     .4.  41  Id.  337. 

Plaintiff's  wagon,  while  being  driven  by 
night  along  a  highway  and  across  defendant's 
tracks,  was  struck  by  a  passenger  train. 
The  track  for  a  distance  of  two  thousand 
feet  or  more  in  each  direction  was  open  to 
the  view  of  those  approaching  on  the  high- 
way. The  locomotive  headlight  was  burn- 
ing. Although  the  occupants  of  the  wagon 
gave  testimony  that,  standing  alone,  would 
indicate  that  they  looked  out  for  trains  the 
circumstances  rendered  it  plain  either  that 
their  testimony  was  not  true  or  else  that 
their  observations  were  made  in  an  entirely 
perfunctory  and  careless  manner;  verdict 
for  plaintiff  set  aside  on  the  ground  of  con- 
tributory negligence. — Beeg  vs.  New  York, 
Susquehanna  and  Western  Railroad  Co.,  11 
Vr.  56. 

The  plaintiff's  servant  was  about  to  cross 
five  railroad  tracks  the  two  furthest  of  which 
were  tracks  of  the  defendant;  the  three 
nearest  tracks  of  another  railroad  corpora- 
tion. He  stopped,  looked  and  listened 
before  crossing  the  track  nearest  to  him,  but 
this  observation  was  made  at  a  point  where 
his  view  was  obstructed  by  a  factory  and  a 
ear  standing  upon  a  switch,  lie  had  an 
unobstructed  view  of  seven  hundred  feet 
along  the  track  in  the  direction  from  which 
the  locomotive  came  when  he  was  at  a  point 
thirty  feet  from  the  track,  which  point  was 

between    the   firsl    and   second   track's   as    he 

approached.  The  evidence  does  not.  show 
thai  there  was  any  other  locomotive  or  train 
to  distract  his  attention.  He  testified  that 
he  could  not  see  the  approaching  locomotive, 
anil  u,;i\  e  at-  a  reason  I  he  obstruction  of  his 
vievi  by  the  factory  and  car.  HELD,tha1 
the  trial  judge  should  have  granted  a  non- 
ui1       Kiel,,  vs.   Erie  Railroad  Co  .    M    Vr 

IMS, 

The  duty  of  one  crossing  the  tracks  of  a 

railroad  company  is  to  use  both  his  eyes  and 

ears  for  his  own  protection,  and  if  by  reason 

of  obstructions  he  is  unable  to  see  an  ap- 
proaching train,   hi'  should  listen  for  the 

purpose  of  detecting  it,  and  in  an  action  for 
personal  injury  it  appeared,  beyond  question, 
plaintiff  could  have  heard  the  approach  of 

the  train,  had  he  listened,  a  non-suit  should 

be  granted. — Gulder  vs.  Pennsylvania  Rail- 
road Co.,  II  Vr.  mi; 


V.,  driving  a  truck  along  a  public  highway 
which  crossed  a  railroad,  and  having,  when 
he  reached  a  point  thirty-two  feet  from  the 
crossing  a  clear  view  of  the  tracks  to  the 
east  for  more  than  half  a  mile,  which  view 
remained  unobstructed  until  after  the  cross- 
ing was  reached,  drove  upon  the  tracks  in 
front  of  a  train  approaching  from  the  east. 
A  collision  occurred,  and  he  was  injured. 
HELD,  that  his  failure  to  observe  the 
approach  of  the  train  in  time  to  avoid  the 
accident  (no  fact  appearing  in  the  case  which 
excused  him  from  the  duty  of  looking  and 
listening)  was  negligence  on  his  part  which 
contributed  to  his  injury. — Van  Riper  vs. 
N.  Y,  S.  *  W.  R.  R.  Co.,  42  Vr.  345. 

b.  For   Negligent   Use   of   Mechanical 
Device. 

It  is  a  question  of  fact  for  the  jury  whether 
the  maintenance  by  the  defendant  of  a 
mechanical  contrivance  in  a  public  high- 
way, and  the  sudden  raising  of  a  red  flag 
thereby,  without  warning  of  any  kind,  thus 
frightening  the  plaintiff's  horse  and  causing 
an  accident  which  results  in  the  injury  com- 
plained of,  is  a  negligent  act  which  is  the 
proximate  cause  of  the  injury. — Johnston 
vs.  New  York  and  Long  Branch  Railroad 
Co.,  :'.<i  Vr.  421. 

The  railroad  company  had  a  gateman 
employed  at  its  crossing  over  a  public  street 
in  t  '.linden.  lie  had  turned  down  the  gates 
for  an  approaching  train,  and  when  his  back 
was  turned,  B..  a  volunteer,  without  his 
knowledge  or  consent,  raised  the  gates  to 
let  the  plaintiff  through.     While  the  plaintiff 

was  passing,  B.  turned  the  gates  down  and 
injured  the  plaintiff.  HELD,  that  the  com- 
pany was  not  liable  Cor  the  act  of  B. — Haines 
vs.  Atlantic  City  Railroad  Co.,  36  Vr.  27. 

It  is  the  duty  of  a  railway  company  to 
irdinary  care  in  the  management  of 
mites  :,i  crossings,  and  it  is  responsible  to  a 
traveler,  who.  being  without  fault  himself, 
is  injured  by  the  negligent  management  of 
such  gates  Smith  vs.  Atlantic  City  Rail- 
r Id.  .  37  \  r.  307. 

Whether  a  gateman,  l>.\  raising  the  safety 

gates  at  a  railroad  crossing,  permitted  an 
infant  of  sjN  and  a  half  years  to  pass  on  to 
the  tracks  at  a  time  when  the  approach 
of  a  locomotive  was  concealed  by  a  passing 
train,  and  whether  such  act.  if  proved,  was, 
under  th<'  circumstances,  an  exercise  of 
reasonable  care,  are  questions  that  call  for 
the  verdict  of  a  jury. — Tubell  i  VS.  I  ' 
Lackawanna  and  Westei  n  R  lilri  iad  Co.,  :;s 
Vr.  .".si. 

c.  Eon  Non-repair  of  Crossings 

A    railroad    company    was    required    by 

charter,  "to  construct   and  keep  in   repair 
good  ami  sufficient   budges  over  or  under 
the  -aid  railway  where  any  public  or  other 
road  shall  CrOSS  the  same.  SO  that  tin 
0i    carriages,    horses    and    cattle    across    the 
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said  railway  shall  not  be  impeded  thereby." 
At  the  grade  crossing  of  a  turnpike  by  the 
single  track  railroad  of  said  company  the 
bridging  consisted  of  planks,  four  inches 
thick,  laid  parallel  with  the  rails.  The 
crossing  was  diagonal,  and  was  dangerous, 
because  the  view  of  trains  was  not  clear.  A 
bicyclist  riding  over  the  track  was  thrown 
from  her  wheel  and  injured,  by  reason  of  a 
gap  in  the  bridging,  just  inside  the  farther 
rail  in  her  course,  caused  by  the  removal 
of  six  feet  in  length  of  one  of  such  planks. 
In  a  suit  against  the  company  to  recover  re- 
sultant damages.      HELD, — 

1.  That  the  duty  enjoined  by  the  charter 
was  on.'  to  the  public  lawfully  using  the 
highway,  including  those  traveling  on 
bicycles,  and  that  the  facts  recited  showed 
a  breach  of  such  duty. 

2.  That  considering  the  character  of  the 
crossing  and  the  duty  of  travelers  to  look 
for  approaching  trains,  the  failure  of  the 
bicyclist  to  notice  such  a  gap  in  the  bridging 
was  not  indisputably  negligent. — Soon  vs. 
Erie  Railroad  Co.,  37  Vr.  428.  A.  38  Id. 
350. 

d.  For  Negligence  of  Flagman. 

When  a  railroad  company  assumes  to  pro- 
tect a  highway  crossing,  by  a  flagman,  it  is 
responsible  for  injuries  received  at  that 
crossing,  by  a  traveler  on  the  highway, 
which  have  resulted  solely  from  the  negli- 
gence of  such  flagman ;  and  that  responsibil- 
ity exists  notwithstanding  that  the  company 
is  under  no  legal  obligation  to  so  protect  the 
crossing. — Wolcott  vs.  New  York  and  Long 
Branch  Railroad  Co.,  39  Vr.  421. 

The  neglect  of  a  gateman  at  a  railroad 
crossing  to  lower  his  gates  when  a  train  is 
coming  toward  the  crossing,  does  not  excuse 
a  traveler  upon  the  highway,  who  is  about 
to  cross  the  tracks,  from  making  independ- 
ent observation  for  the  purpose  of  ascertain- 
ing whether  or  not  a  train  is  approaching. — 
Van  Riper  vs.  N.  Y.,  S.  &  W.  R.  R.  Co.,  42  Vr. 
345. 

2.  By  Street  Railway. 

The  same  character  or  degree  of  care  to 
avoid  collision  must  be  exercised  by  those 
operating  an  electric  car  along  a  public 
highway,  in  approaching  and  going  over  a 
steam  railroad  crossing  of  such  highway,  as 
is  required  to  be  exercised  by  one  driving  or 
operating  any  ordinary  vehicles  along  and 
over  such  railroad  crossing;  and  they  must 
look  and  listen  for  the  approaching  train, 
and  if  such  care  be  not  exercised,  the  electric 
railway  company  will  be  liable  to  the  steam 
railroad  company  for  injuries  arising  thereto 
by  reason  of  collision,  unless  the  negligence 
of  the  servants  of  the  railroad  company 
contributed  to  the  accident. — N.  Y.  &  G.  L. 
Railway  Co.  vs.  N.  J.  Electric  Co.,  31  Vr.  52. 

The  steam  railroad  has  the  right  of  way 
over  such  crossing,  to  run  at  such  high  rate 
of  speed   as   it    chooses,   and   ordinarily  it 


exercises  all  the  care  required  when  the 
whistle  of  the  locomotive  is  sounded  or  its 
bell  rung,  at  the  distance  required  by  the 
statute,  from  the  crossing,  and  the  sound 
of  the  bell  or  whistle  continued  until  the 
crossing  is  passed,  but  this  it  is  bound  to 
do,  and  if  they  neglect  to  so  sound  such 
whistle  or  ring  such  bell  contributes  to  the 
collision  and  injury,  the  railroad  company 
will  be  prevented  from  a  recovery  for  in- 
juries arising  thereto  by  reason  of  the 
collision. — Ibid. 

The  fact  that  the  electric  company  and 
the  railroad  company  have  an  agreement 
between  each  other,  providing  for  a  derailing 
switch  on  the  tracks  of  the  electric  railway, 
as  a  precaution  against  collision  at  such 
crossing,  and  providing  also  in  addition 
thereto  that  before  an  electric  car  shall  be 
pen  itted  to  pass  over  such  crossing,  the 
conductor  of  the  electric  car,  who  shall  be 
operating  such  derailing  switch,  shall  look 
in  both  directions  and  listen  for  the  approach 
of  the  railroad  train,  will  not  excuse  the 
railroad  company  from  giving  the  statutory 
signals  as  a  warning  of  such  approach,  and 
where  the  neglect  to  give  such  signal  in  an 
action  on  the  part  of  the  railroad  company 
against  the  electric  company  appears  as 
contributing  to  the  collision,  the  railroad 
company  cannot  recover,  notwithstanding 
the  negligence  of  the  conductor  of  the 
electric  car  in  operating  the  derailing  switch, 
and  his  neglect  to  look  in  both  directions 
and  to  listen  for  the  approach  of  the  train. — 
Ibid. 

Questions  of  dispute  of  matters  of  fact 
relating  to  the  negligence  of  the  one  party 
and  the  contributory  negligence  of  the  other, 
are  properly  submitted  to  the  jury. — Ibid. 

An  agreement  made  between  a  railroad 
company  and  a  traction  company,  whereby 
the  former  gives  consent  that  the  latter 
may  construct  a  traction  road  across  the 
line  of  the  railroad  at  grade,  and  settling 
as  between  these  parties  the  mode  of  cross- 
ing, is  not  void  because  made  without  appli- 
cation to  the  chancellor  to  define  the  mode 
of  crossing  under  the  statute,  (Pamph  L., 
1S95,  p.  462;  Gen.  Stat.,  p.  2717).— Raritan 
River  Railroad  Co.  vs.  Traction  Co.,  41  Vr. 
732. 

The  prohibition  of  the  act  regulating  the 
crossing  of  steam  railroads  by  steam  or 
electric  railroads  thereafter  to  be  con- 
structed (Pamph.  L.,  1S95,  p.  46;  Gen.  Stat., 
p.  2717),  is  intended  for  the  benefit  of  the 
parties  named  in  it;  the  railroad  company, 
the  traction  company  and  the  municipal 
authorities  being  made  by  the  act  the  repre- 
sentatives of  different  public  interests. — 
Ibid. 

Under  the  act  of  March  22d,  1S95  (Gen. 
Stat.,  p.  2717),  the  chancellor  cannot  impose 
upon  the  company  whose  steam  railroad  is 
to  be  crossed  at  grade  by  an  electric  rail- 
road, the  duty  and  responsibility  of  operat- 
ing a  derailing   switch   in   the   line   of   the 
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electric  railroad. — New  York  and  Long 
Branch  Railroad  Co.  vs.  Atlantic  Highlands, 
&c,  Railroad  Co.,  10  Dick.  522. 

On  an  application,  under  the  act  of  March 
22d,  1895  (Gen  .Stat.,  p.  2717),  to  regulate 
the  mode  of  crossing  a  steam  railroad  by  a 
street  railway,  authority  being  given  to  the 
chancellor  under  specified  conditions  to 
direct  the  mode  of  crossing,  the  petitioner 
must  show  by  due  proof  that  his  application 
is  within  the  terms  of  the  statute. — In  re 
Trenton  Street  Railway,  13  Dick.  533. 

The  petition,  verified  by  affidavit  and 
served  under  Chancery  rule  138,  is  not 
sufficient  proof  to  establish  jurisdictional 
facts,  as  to  which  the  oath  of  the  affiant  is 
not  competent  evidence. — Ibid. 

On  an  application  to  define  the  mode  of 
crossing  a  steam  railroad  by  a  trolley  road, 
a  map  filed  by  the  petitioner,  showing  that 
the  route  of  a  trolley  road  crosses  the  rail- 
road at  the  point  where  the  mode  of  crossing 
is  to  be  defined,  is  sufficient,  though  it  does 
not  exhibit  any  indication  of  a  crossing. — In 
re  West  Jersey  Traction  Co.,  14  Dick.  63. 

On  an  application  to  define  the  mode  of 
crossing  a  railroad  by  a  trolley  line,  the 
question  is  whether,  taking  into  account  the 
danger  of  collision,  and  facility  and  economy 
with  which  it  may  be  avoided  by  adopting 
a  crossing  other  than  at  grade,  the  latter 
method  should  be  required. — Ibid. 

Under  the  act  of  March  22d,  1895  (Gen. 
Stat.,  p.  2717),  which  authorizes  the  chancel- 
lor to  define  the  mode  in  which  one  railroad 
may  cross  another,  it  is  essential  to  the 
jurisdiction  of  the  chancellor  that  the  lawful 
route  of  the  petitioning  company  should 
cross  the  line  of  railroad  belonging  to  the 
other  company. — Trenton  Street  Railway 
Co.  vs.  United  New  Jersey  Railroad  and 
Canal  Co.,  15  Dick.  500. 

The  powers  delegated  by  the  eighth  and 
eleventh  sections  of  the  act  of  April  6th,  1886 
(Gen.  Stat.,  p.  3216,  sees.  55,  59),  are  con- 
fined to  companies  incorporated  under  that 
act,  and  companies  having  special  charters, 
whose  tracks  have  been  located,  their  lessees 
and  assigns. — Ibid. 

When  proceedings  are  taken  by  a  trolley 
company,  under  section  32  of  the  laws  of 
1903,  to  have  its  mode  of  crossing  a  railroad 
defined,  the  railroad  may  challenge  the  right 
of  the  trolley  company  to  lay  its  tracks  at 
the  place  of  crossing;  and  where  it  is  incor- 
porated as  an  extension  of  another  road,  its 
legality  is  dependent  upon  the  legal  existence 
of  the  older  trolley  road. — Mercer  County 
Traction  Co.  vs.  United  New  Jersey  Railroad 
and  Canal  Co.,  19  Dick.  588. 

Upon  an  application  to  the  court  of  chan- 
cery under  the  act  of  March  22d,  1895  (Gen. 
Stat.,  p.  2717),  to  define  the  mode  in  which 


one  railroad  may  cross  another,  it  was  in- 
cumbent upon  the  petitioner  to  show  it  had 
lawful  power  to  construct  its  road. — Mercer 
County  Traction  Co.  vs.  United  New  Jersey 
Railroad  and  Canal  Co.,  2  Rob.  715. 

One  of  the  steps  to  that  end,  being  an 
ordinance  of  the  township  committee  grant- 
ing permission  to  the  petitioner  to  construct 
its  road  under  the  Railroad  act  of  1896 
(Pamph.  L.,  p.  329),  it  was  incumbent  upon 
the  petitioner  to  show  the  jurisdiction  of  the 
township  committee  to  pass  such  an  ordin- 
ance.— Ibid. 

The  written  consent  of  frontage  property 
owners  required  by  the  Street  Railroad  act 
of  1896,  in  order  to  confer  jurisdiction  upon 
the  township  committee  to  pass  such  an 
ordinance,  must  be  a  consent  that  municipal 
permission  may  be  granted  for  the  construc- 
tion of  the  line  of  street  railway  for  which 
application  was  made  to  the  township  com- 
mittee.— Ibid. 

Upon  an  application  to  define  the  mode 
of  crossing,  under  the  act  of  March  22d,  1895, 
it  was  shown  to  the  court  of  chancery  that 
the  petitioning  corporation  had  resolved 
upon  the  construction  of  its  line  on  Mav 
20th,  1903;  that  on  May  21st,  1903,  it  had 
petitioned  the  township  committee  for  per- 
mission to  construct  its  said  line,  and  that 
the  ordinance  granting  said  permission  was 
on  the  same  day  introduced  and  passed  upon 
its  first  reading.  It  further  appeared  that 
the  signatures  to  the  consent  of  the  frontage 
property  owners,  filed  with  the  township 
clerk,  were  all  acknowledged  prior  to  May 
20th,  1903.  HELD,  that  these  facts  failed 
to  show  that  the  property  owners  had  con- 
sented to  the  granting  of  permission  to  con- 
struct the  line  of  railroad  for  which  applica- 
tion was  made  to  the  township  committee. — 
Ibid. 

3.  Necessity  for  Signals  or  Gates  at. 

A  railroad  company  can  be  required  to 
give  such  signals  only  of  the  approach  of 
trains  as  the  legislature  has  prescribed, 
unless  the  crossing  has  some  peculiarly 
dangerous  feature  occasioned  by  the  act  of 
the  company  itself  in  constructing  its  road 
or  buUcUrj^.— Philadelphia  and  Reading 
Railroad  Co.  vs.  State,  32  Vr.  71. 

It  is  immaterial  that  the  railroad  company 
was  negligent  in  that  the  flagman  was  care- 
less or  inert  in  giving  the  signal,  or  in  the 
failure  of  the  train  hands  to  ring  the  engine 
bell  or  sound  the  locomotive  whistle. — 
Hanson,  Executor  vs.  Pennsylvania  Rail- 
road Co.,  33  Vr.  391. 

The  neglect  of  a  railroad  company  to  give 
warning  of  the  approach  of  its  trains  to  a 
highway  crossing,  even  when  so  gross  as  to 
amount  to  a  declaration  that  the  way  is 
safe  for  travelers  upon  the  highway,  does 
not  absolve  a  person  about  to  cross  the 
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tracks  from  the  duty  of  making  an  inde- 

i bset    ation    for    I  b.e    purpose   of 

ie1  her  or  o.o1  a  I  n 
ing    i"    the   en  Failure  in    thai 

ordinarily,  a  failun 
reasonable  degree  of  prudi 
law  requires  of  all  pet  ipproach 

ing  these  places  of  known  danger.  Swan- 
son,  Aiiiiimi:  i  ra1  ii  I  'Hi  imI  I;  dlroad 
Co.,  34  Vr.  60S. 

The  charter  ol  i  lie  city  of  Bridgeton  doe 
'h.i    empower   the   citj    council    to   requin 

rail I    comp  g    through    the 

.ii  \   in  ereel ,  maintain  and  operate  safety 

ga i .  -  .ii  i he  streel  cros  ing        \\  i 

&c,  Railroad  I  5  Vr.  189 

The  conditions  of  tl  e  such  us 

to  warrant  a  jury  in  applying  the  rule,  thai 

ordinary  dangers  a1  a  highway  crossing,  it 
inn!  use  extra  precautions  to  give  tn  itice 
of  approaching  train        Hit  Atlantic 

City  Railroad  Co.,  37  \  r  30 

The  burden  is  on  the  plaintiff  i 
affirmatively  the  facts  which  impose  upon 
a   railroad  company   the  duty  of  giving  a 
cautionary  signal  in  addition   to 
quired   by  statute. — Siracusa    vs    Atlantic 
I  Sty  Railroad  Co.,  39  Vr.  446. 

Gates  having  been  placed  at  the  crossing 
before    the    accident,    but    no    proof    being 

given  that  they  had  I n  rendered  necessarj 

by  any  act  of  the  company,  it  was  error  to 
charge  that  it  was  a  question  for  the  jury 
as  to  what  precautions  were  reasonably 
necessary  for  the  safety  of  the  public  in 
addition  to  the  proper  operation  of  the 
gates. — Ibid. 

The  statute  of  March  16th,  1898  (Pamph. 
L.,  189S,  p.  110),  authorizes  the  governing 
body  of  a  township,  when  it  shall  be  of 
opinion  that  gates,  &c,  should  be  erected 
at  a  specified  grade  crossing  of  a  highway, 
to  pass  an  ordinance  directing  an  applica- 
tion by  petition  to  this  court  for  a  summary 
inquiry  to  decide  whether  a  flagman  or 
nates  and  bars,  &c,  should  be  provided  by 
the  railroad  company  at  that  particular 
crossing  for  the  security  of  human  life,  &c. 
.Such  an  ordinance  has  been  passed,  petition 
filed  and  hearing  had,  as  to  the  Pennsyl- 
vania Railroad  Company's  crossing  "of 
Cinnaminson  avenue  in  the  township  of 
Palmyra.  On  the  inquiry  it  is  found  as 
a  fact  that  the  railroad  company  has  so 
Located  its  station-house  building  that 
Cinnaminson  avenue  crossing  ha 
made  additionally  dangerous.  On  this 
showing  of  the  fact  it  is  HELD, — 

1.  That  the  statute  of  March  16th,  1898, 
is  not  an  impairment  of  any  contractual  right 
vested  in  the  Camden  and  Amboy  Railroad 
Company  by  its  charter  (Pamph.  L.,  1S30,  p. 
SS),  under  which  the  Pennsylvania  Railroad 
Ci  impany  is  operating  by  lease. 

2.  The  statute  of  March  16th,  1898,  does 
not  confer  upon  this  court  the  exercise  of  a 


power  which  properl)    I 

lative  department  of  the  government  of  this 

article  3,  sec- 
tion  1,  r.f  the  constitution  of  this  state. 

upon  this  court 

intrude  upon 

supremi 

4.    The  authority  given  1.' 
1898   in   this   court   is   consistent   with  it- 
general  equity  i  ords  with 
11  -  mod. 

-.  raised. — 
Railroad  Co.,  17 
801.     .1.  is  Id.  799. 

i  necessary  thai  ihe  extra  hazard- 
ing shall 
.1  by  the  railroad  company 
to  justir,  ;  chancery  in  making 

the  decree  authorized  by  the  act  entitled 
"An  .ii  t  for  the  protection  of  railroad  cross- 
ings," approved  March  16th,  1898.  It  Is  only 
necessary  that  conditions  exist  at  a  crossing 
at  the  time  the  petition  is  tiled  by  the govern- 

of  a  municipality  under  said  act 
which  make  ii  reasonable  and  necessary  for 
the  security  of  human  life  or  the  protection 
of  the  public   tl  Lars,  or  other 

reasonable  provision  for  protecting  such 
crossing  shall  be  erected  and  maintained. — 
Eckert  vs.  Perth  Amboy,  iV-c,  Railroad  Co., 
.'()  Hick.  777. 

The  act  of  .March  16th,  1898,  is  not  un- 
constitutional under  article  3  of  the  state 
constitution.  It  does  not  confer  upon  the 
judiciary  powers  which  belong  exclusively 
to  the  legislative  department  of  the  govern- 
ment.— Ibid. 

4.  At  Grade. 

The  board  of  street  and  water  commis- 
sioners in  Jersey  City  has  power  to  authorize 
grade  crossings  bv  railroads  over  the  street. 
— Oliver  vs.  Jersey  City,  34  Vr.  96.  See  Id. 
634. 

Under  Pamph  L.,  1S52,  p.  268,  requiring 
a  railroad  company  to  construct  bridges  or 
passages  over  or  under  its  railroad  where 
any  "roads  shall  cross  the  same  and  to  alter 
and  grade  the  said  roads  so  that  carriages, 
horses  and  cattle,  passing  and  repassing, 
shall  not  be  impeded  thereby,"  the  railroad 
has  a  right  to  cross  a  highway  at  grade. — In 
re  West  Jersey  Traction  Co.,  14  Dick.  63. 

When  two  railways  cross  each  other  at 
grade  and  being  unable  to  agree  upon  prop- 
er provisions  for  protection  against  colli- 
sion submit  that  question  to  the  determina- 
ti.m  of  this  court,  it  has  jurisdiction  to  de- 
termine it. — Jersey  City.  &c,  Railway  Co.  vs. 
New  York,  Susquehanna  and  Western  Rail- 
way Co.— 17  Dick.  390. 

The  Hudson  county  boulevard,  con- 
structed by  boulevard  commissioners,  is  "a 
street  in  a  city"  within  the  terms  of  section 
26  (Pamph.  L.,  1903.  p.  659).  and  hence  a 
railroad  is  entitled   to   cross   the  same  at 
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grade  mi  obtaining  the  consent  of  I  lie  citj 
council,  without  the  com  en1   ei1  liei   i 
boulevard  commi  aon   or  of  the  board  of 
chi  i  en    freeholders.  —Hudson    <  lounty    \  -. 

a]  Railroad  '  o.  of  X.-v.  .1. 
500. 

5.  Private. 

Where    the    residents    along    a    railroad 
track,  which  was  enclosed  by  the  company 
with  a  fence,  built  a  stile  over  the 
without    the  consent    of  the  company,   in 
order  thai  they  might  go  directly  act  i 
tracks   to   the   railroad  station   and    to    th 
street  beyond,  instead  of  going  around  by 
the  public  road.     HELD,  that  the  acquies- 
ci  nee  of   the   company  in  such   use  of  its. 
premi   e    created  no  duty  on  the  pari  of  tin 
i tpany  except   to  refrain  from  acts  will- 
fully injurious,  and  that  the  company   was 
not  liable  in  damages  for  an  injury  sustained 
by  such  use  of  its  tracks  resulting  from  the 
running  of  its  trains. — Devoe  vs.  New  York, 
Ontario  and  Western  Railway  Co.,  34   Vr. 
276. 

A  railroad  company  empowered  to  take, 
by  condemnation,  lands  for  building  its  road, 
was  made  subject  to  a  duty  to  maintain. 
over  or  under  its  road,  suitable  wagon  ways 
where  their  railroad  intersected  the  land  of 
an  individual  owner,  so  that  he  might  pass 
the  same.  HELD,  that  .an  owner  of  such 
intersected  land  had  a  right  of  way  across 
the  railroad  appurtenant  to  each  of  his 
divided  tracts,  and  that  his  right  is  not 
transmitted  to  a  grantee  of  a  portion  of  said 
lands  lying  only  on  one  side  of  the  railroad 
tracks. — Marino  vs.  Central  Railroad  Co., 
40  Vr.  628. 

Evidence  that  a  railroad  company  made 
and  maintained  planking  and  other  con- 
trivances for  a  convenient  wagon  way  over 
the  railroad,  where  the  railroad  intersected 
lands  of  an  individual  owner  and  was  built 
upon  a  portion  of  said  lands  condemned  for 
the  railroad  use,  and  that  people  crossed 
the  railroad  on  the  wagon  way  thus  main- 
tained, will  not,  of  itself,  justify  the  infer- 
ence that  a  public  right  of  crossing  was 
acquired  bjr  such  user. — Ibid. 

Plaintiff  was  a  laboring  man  in  the  employ 
of  Contractors  who  were  doing  work  upon 
one  of  defendant's  buildings.  In  order  to 
reach  the  building  he  walked  along  a  planked 

way    that    funned    a    crossing    over    several 

railroad  track-  thai  were  maintained  upon 
defendant's  premises.  The  crossing  was  a 
private  way.  The  tracks  were  used  in  the 
drilling  of  cars  in  and  about  the  business  of 
the  defendant,  so  that  the  crossing  was 
sometimes  blocked  and  sometimes  left  clear 
— the  cars  being  moved  over  it  frequently. 
No  flagman  or  gateman  was  at   any  time 

kept     at     the     crossing.      No     warning     was 

customarily  given  of  the  backing  of  cars 
over  it.  Plaintiff  had  been  employed  upon 
the  premises  for  several  week-,  had  used 
the  crossing  daily,  and  iIh  rebj  had  become 


tar  with  it  and  with  i  cars 
over   it.     He   attempted    to   en 

were  close  to  hin 

he  passed  and  in  such  position 

were   liable  to   be   b 

As  he  passed   bi 
the  cars,  those  upon  one  side  were  sudi 
and    without    warning    pushed    down    upoi 
him,  so  that  he  was  caught  between  thi 
and  injured.     HELD,  on   the  a 

lit  rev   VS.    New    ifork   Central   &c,    Ra 
Co.,   38   Vr.   270,    that   he  was  not  entitled 
to  recover  for  injuries  thus  sustained. — Gill 
\  -.  National  Storage  Co.,  41  Vr.  53. 

6.  Obstruction  of. 

A  complain!  before  a  police  justice  under 

a  city  ordinance  forbidding  the  obstruction 
of  a  street  by  a  railroad  train  for  a  longer 
period  than  is  absolutely  necessary  for  the 
afe  discharge  of  passengers  or  for  the  mak- 
ing up  of  freight  trains,  and  which  provide 
that  when  such  train  shall  stand  longer  than 
five  minutes  on  a  crossing,  it  shall  be  broken 
at  the  request  of  a  person  wishing  to  cro 
must  allege  either  that  the  obstruction  con 
tinued  longer  than  was  absolutely  necessary 
or  that  any  pedestrian  or  person  wishing  to 
go  over  said  crossing  requested  that  the 
train  be  broken. — Central  Railroad  Co.  vs. 
Elizabeth,  35  Vr.  534. 

The  defendants,  a  railroad  company, 
blocked  a  public  street  with  one  of  their 
trains.  Plaintiff,  while  traveling  along  the 
highway,  attempted  to  pass  the  obstruction 
by  crossing  over  the  platform  of  one  of  the 
cars.  While  so  doing  the  defendants  started 
to  move  their  train  from  the  crossing,  with- 
out any  warning  to  the  plaintiff,  and  he  was 
thrown  violently  to  the  ground  and  injured. 
HELD,  that  the  moving  of  their  train  off 
the  crossing  by  the  defendants  was  not  only 
a  lawful  but  an  obligatory  act;  and  that 
their  failure  to  warn  the  plaintiff  of  their  in- 
tention to  start  the  train  was  not  negligent , 
in  the  absence  of  knowledge  on  their  part  of 
his  presence  upon  the  train. — Kriwinski  vs. 
Pennsylvania  Railroad  Co.,  36  Vr.  392. 

The  plaintiff's  declaration  charged  the 
defendant  with  having  allowed  its  locomotive 
tender  to  stand  in  a  public  highway,  w  here, 
owing  to  its  "size,  shape  and  color,  it  was 
an  object  naturally  calculated  to  frighten 
horses  using  the  highway,  which  the  de- 
fendant well  knew,"  whence  the  plaintiff's 
horse  took  fright,  &c.  HELD,  that  a  ver- 
dict that  established  nothing  as  to  the  negli- 
gence so  charged,  beyond  the  fact  thai  the 
tender  stood  within  the  boundaries  of  the 
highway,  was  inconclusive,  and  should  be 
-et  aside. — Butler  vs.  Easton  and  Amboy 
Railroad  Co.,  43  Vr.  27. 

7.  By  Pipe  Line. 

In  a  suii  b\  a  railroad  to  compel  removal 
of  pipes  laid  act  o  th  road,  under  i  lie  soil, 
for  transportation   of  oil,  ami  to   prevent 
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laying  of  other  pipes,  ;i  preliminary  injunc- 
tion restraining  use  of  the  pipes  was  m<  idified 
by  an  order  limiting  the  protection  of  com- 
plainant to  access  to  the  crossing,  for  pur- 
poses of  operating  its  road  and  protecting 
its  roadbed,  final  decree  being  deterred  till 
determination  by  action  at  law  of  the  title  of 
the  soil  under  the  road.  HELD,  thai  appli- 
cation for  continuation  of  the  original  in- 
junction pending  appeal  from  the  order 
would  not  be  granted,  as  no  material  injury 
could  come  from  the  use  of  the  pipes  before 
final  hearing. — Delaware,  Lackawanna  and 
Western  Railroad  Co.  vs.  Breckenridge,  10 
Dick.  159. 


II.  RIGHT  OF  WAY. 

!.  In  Public  Street  or  Highway. 

The  legislature  has  not  conferred  upon 
railroad  companies,  incorporated  under  the 
General  Railroad  act,  the  capacity  to  ac- 
quire at  will  the  right  to  make  use  of  public 
streets  or  highways  longitudinally  for  the 
roadbed  of  a  railroad. — Thompson  vs.  Ocean 
City  Railroad  Co.,  31  Vr.  74. 

A  charter  authorizing  the  construction  of 
a  railroad  between  designated  points,  the 
exact  location  of  the  road  between  the 
specified  termini  being  left  in  the  company's 
discretion,  is  an  implied  authority  to  cross 
highways  along  the  route,  but  confers  no 
right  to  occupy  longitudinally  streets  or 
highways  lying  in  the  general  route  of  the 
road.  The  authority  to  make  such  a  use  of 
streets  or  highways  must  be  expressly  given, 
or  if  conferred  by  implication,  it  must  be  by 
necessary  implication. — Ibid. 

The  power  to  regulate  streets,  conferred 
by  the  legislature  upon  borough  govern- 
ments, does  not  contemplate  the  diversion 
i  if  streets  to  the  use  of  corporations  organ- 
ized under  the  General  Railroad  act. — Ibid. 

A  corporation  organized  under  the  General 
Railroad  law  has  not,  ordinarily,  the  right 
to  occupy  highways  of  this  state  longitudin- 
ally  with  its  railway. — Tallon  vs.  Hoboken, 
3l"Vr.  212. 

The  power  conferred  upon  the  city  of 
Hoboken  by  its  charter  to  regulate  its  streets 
does  not  authorize  it  to  permit  the  construc- 
tion and  operation  of  a  railroad  upon  its 
streets  by  a  corporation  organized  under  the 
General  Railroad  law. — Ibid. 

The  eleventh  section  of  the  charter  of 
the  city  of  Hoboken  authorizes  it  to  grant 
permission  by  ordinance  to  any  person  or 
corporation  to  lay  railroad  tracks,  and  run 
rail  cars  thereon,  in  or  over  any  of  the  streets 
within  said  city,  subject  to  certain  conditions 
therein  specified.  HELD,  that  this  provi- 
sion is  limited  to  the  construction  and 
operation  of    street  railways  and  does  not 


authorize  the  city  to  permit  the  construc- 
tion and  operation  in  its  streets  "f  a  railroad 
by  a  corporation  organized  under  the  General 
Railroad  law. — Ibid. 

The  laying  of  a  steam  railway  longitudin- 
ally in  a  street,  unless  by  authority  of  a 
legislative  grant,  express  or  implied,  will  be 
regarded  as  such  an  exclusive  and  wrongful 
appropriation  of  that  part  of  the  street,  to  a 
purpose  foreign  to  the  easement,  as  to  sus- 
tain such  action  of  ejectment  by  the  abutting 
owner  against  the  company. — Bork  vs. 
United  New  Jersey  Railroad  and  Canal  Co., 
41  Vr.  268. 

Without  statutory  authority,  expressly 
given  or  arising  from  necessary  implication, 
a  railroad  placed  longitudinally  in  a  street 
is  a  nuisance. — Burlington  vs.  Pennsylvania 
Railroad  Co.,  11  Dick.  259.    See  13  Id.  547. 

The  charter  of  a  railway  company  which 
authorizes  it  to  lay  its  tracks  between  cer- 
tain termini  involves  no  necessity  of  running 
longitudinally  along  a  street. — Ibid. 

The  legislature  has  the  right  to  discrimin- 
ate and  enact  (Pamph.  L.,  1896,  p.  228)  that 
railway  tracks  may  be  laid  on  streets  in 
smaller  cities  if  the  municipal  authorities 
deem  it  safe  to  grant  such  permission,  while 
in  more  populated  cities  tracks  shall  be  laid 
onlv  by  direct  authority  of  the  legislature. — 
Ibid. 

Pamph.  L.,  1896,  p.  228,  which  authorizes 
cities,  except  of  the  first  class,  to  enter  into 
contracts  with  railway  companies  whose 
roads  now  enter  or  lie  within  their  limits, 
or  whose  routes  have  been  located  therein, 
and  ratifies  such  contracts,  but  provides 
that  no  such  track  shall  hereafter  be  laid 
unless  the  right  of  the  abutting  owners  shall 
be  acquired,  is  unconstitutional,  as  being 
special  in  the  regulation  of  the  internal 
affairs  of  municipalities. — Ibid. 

2.  Construction  of. 

a.  Repayment  of  Deposit. 

By  virtue  of  the  provision  of  the  amend- 
ment to  the  General  Railroad  law,  passed 
March 4th,  1S79  (Gen.  Stat.,  p.  2649,  sec.  46), 
it  is  the  duty  of  the  state  treasurer  to  repay 
to  the  directors  or  treasurer  of  a  railroad 
company  the  moneys  deposited  by  it  with 
him  in  compliance  with  said  act,  in  sums  of 
$2,000  for  each  mile  of  railroad  constructed, 
upon  proof  to  his  satisfaction  that  at  least 
that  sum  has  been  expended  upon  such  con- 
struction; and  the  fact  that  other  persons 
claim  a  right  to  or  an  interest  in  the  moneys 
so  deposited  with  him  will  not  excuse  him 
from  the  performance  of  such  duty. — Wilson 
vs.  Swain,  31  Vr.  115. 

The  duty  of  making  such  payment  being 
purely  ministerial  in  character,  relief  by 
mandamus  will  be  granted  upon  the  failure 
of  the  state  treasurer  to  perform  it. — Ibid. 


RAILROADS  AND  CANALS,  II. 


807 


Right  of  Way. 


Under  the  supplement,  approved  March 
3d,  1880  (Gen.  Stat.,  p.  2685,  pi.  201),  to 
"An  act  representing  railroads  and  canals," 
whenever  the  railroads  of  any  railroad  cor- 
porations existing  by,  or  organized  under, 
any  law  of  this  state  approach  each  other 
within  the  distance  of  one  mile,  a  branch 
railroad  may,  by  the  consent  of  the  two 
companies,  be  constructed  by  either  com- 
pany for  the  purpose  of  connecting  such 
railroads,  and  it  will  be  no  objection  to  the 
legality  of  such  a  branch  railroad  that  it 
unites  with  the  main  line  on  both  sides  of 
the  connection. — Greenville  and  Hudson 
Railway  Co.  vs.  Attorney-General,  17  Dick. 
768. 

b.  Location  and  Change  of  Route. 

Under  act  of  1874,  p.  45  a  railroad  com- 
pany may  contract  to  change  the  location  of 
its  original  route. — Morris  &  Cummings 
Dredging  Co.  vs.  Jersey  City,  35  Vr.  587. 

A  location  of  a  route  filed  by  a  railroad 
company  under  section  8  (Pamph.  L.,  1903, 
p.  650)  is  not  the  proper  subject  of  certiorari. 
— Essen  vs.  Secretary  of  State,  43  Vr.  432. 

Under  the  General  Railroad  law  (Gen. 
Stat.,  p.  2654,  pi.  61),  more  than  one  rail- 
road may,  as  against  the  state,  be  con- 
structed and  operated  upon  one  surveyed 
route  or  location. — Greenville  and  Hudson 
Railway  Co.  vs.  Attorney-General,  17  Dick. 
768. 

c.  Release  for  Damages. 

The  Freehold  and  Jamesburg  Agricul- 
tural Railroad  Company  pursuant  to  its 
charter  (Pamph.  L.,  1851,  p.  201),  con- 
structed its  railroad  across  a  certain  farm 
and  across  a  highway  that  intersected  the 
farm;  the  land  owner  conveyed  to  the  com- 
pany, for  the  purposes  of  its  railroad,  a  strip 
of  land  one  hundred  feet  wide,  and  in  and 
by  the  deed  of  conveyance  released  the  com- 
pany "from  all  inconvenience  and  damage 
incident  to  the  construction  and  use  of  said 
railroad."  HELD,  that  the  damages  thus 
released  were  such  as  resulted  from  the  con- 
struction and  operation  of  the  railroad  upon 
the  one  hundred  foot  strip,  and  not  such 
damages  as  resulted  from  works  elsewhere 
constructed  by  the  company,  although  done 
for  the  general  benefit  of  the  railroad. — 
Central  Railroad  Co.  ads.  State,  3  Vr. 
p.  220  distinguished. — Perrin  vs.  Penn- 
sylvania Railroad  Co.,  43  Vr.  398. 

d.  Enjoining. 

A  railroad  company  will  not  be  enjoined 
from  proceeding  to  construct  a  road,  on  the 
strength  of  an  award  in  condemnation  pro- 
ceedings for  a  right  of  way,  where  it 
was  enjoined  prior  to  the  condemnation 
proceedings,  as  that  is  enough  to  put  it  in 
contempt  unless  its  action  is  justified  by  the 
award. — Ocean  City  Railroad  Co.  vs.  Bray, 
1(1  Dick.  101. 


It  is  beneath  the  dignity  of  the  court  to 
entertain  a  suit  of  a  land  owner  to  enjoin  the 
construction  of  a  railroad,  the  land  not  being 
worth  more  than  $5. — Ibid. 

A  land  owner  should  not  be  aided  by  in- 
junction to  prevent  construction  of  a  rail- 
road, his  purpose  being  merely  to  prevent 
competition  with  another  road. — Ibid. 

Injunction  to  prevent  interference  with 
the  construction  of  a  road  by  a  railroad 
company  will  not  be  granted  where  there  is 
doubt  as  to  its  title  to  the  right  of  way  under 
condemnation  proceedings,  because,  before 
award  of  damages  by  commissioners,  a  cer- 
tiorari removing  the  appointment  of  the 
commissioners  and  the  proceedings  to  the 
supreme  court  was  allowed,  without  any 
statement  whether  it  should  operate  as  a 
stay  of  proceedings,  and  because  there  is 
doubt  whether  the  act  of  February  25th, 
1880  (Rev.  Sup.,  p.  831),  providing  that  cer- 
tiorari to  remove  proceedings  by  commis- 
sioners appointed  to  assess  damages  for 
land  required  for  construction  of  a  railroad 
shall  not  stay  proceedings  by  the  commis- 
sioners, is  not  unconstitutional,  even  if  con- 
strued merely  as  requiring  the  certiorari  to 
recite  that  it  is  to  operate  as  a  stay  if  such 
is  to  be  its  effect. — Ibid. 

A  railroad  company  will  not  be  enjoined 
from  constructing  its  line  across  complain- 
ant's land,  before  condemning  his  interest 
in  same,  where  the  value  of  the  land  was 
nominal,  and  defendant  had  made  every 
effort  to  get  title  thereto,  and  complainant 
had  purchased  it  at  the  instance  of  a  rival 
road  of  defendant,  and  with  its  money,  and 
for  the  sole  purpose  of  baffling  defendant  in 
the  completion  of  its  line,  since  an  injunction 
does  not  issue  as  of  right,  and  the  rule  that 
courts  take  no  notice  of  the  purpose  in  the 
mind  of  the  parties  in  asserting  or  defending 
their  rights  had  no  application. — Ocean  City 
Railroad  Co.  vs.  Bray,  12  Dick.  164. 

Where  a  railroad  company  is  about  to 
construct  a  branch  line  without  authority 
of  law,  and  in  excess  of  its  statutory  powers, 
it  will  be  enjoined  in  a  chancery  court,  on 
the  information  of  the  attorney-general 
though  no  injury  to  the  public  occasioned 
thereby  is  shown. — Grey  vs.  Greenville  and 
Hudson  Railway  Co.,  14  Dick.  372.  See  17 
Id.  768. 

In  the  absence  of  a  showing  that  interfer- 
ence with  public  travel  will  result  from  the 
construction  of  a  railroad,  a  preliminary 
injunction  restraining  such  construction 
will  not  be  granted  on  ex  parte  affidavits, 
where  the  answer  shows  facts  entitling  de- 
fendant to  build  such  road. — Grey  vs.  Green- 
ville and  Hudson  Railroad  Co.,  15  Dick.  153. 
See  17  Id.  768. 

e.  Branch. 

Section  11  of  the  General  Railroad  law,  as 
amended  March  10th,  1S91  (Pamph  L.,  1891 


RAILROADS  AND  CANALS,  II. 


Right  of  Way. 


d.  129;  Gen.  Stat.,  p.  2660,  sec.  83),  provid 
ing  that  railroad  companies  may,  before  oi 
after  the  completion  of  the  main  line,  con- 
struct "branches  within  the  limits  of  any 
county  through  which  said  road  may  pass," 
does  not  restrict  a  railroad  company  owning 
a  railroad,  the  termini  of  which  are  within 
a  county  and  no  part  of  which  lies  outside 
the  county,  from  building  a  branch  line. — 
( irey  vs.  I  rreenville and  Hudson  Railway  Co., 
14  Dick.  372.     See  17  Id.  768. 

Section  11  of  the  General  Railroad  law, 
as  amended  March  10th,  1891  (l'amph.  I,., 
1891,  p.  129;  Gen.  Stat.,  p.  2660-83). 
authorizes  railroad  companies  to  build  such 
branch  lines  as  they  may  deem  necessary 
within  the  limits  of  any  county  through 
which  their  roads  may  pass,  and  j'amph.  L., 
1893,  p.  175,  ch.  90.  authorizes  railroad  com 
panics  to  build  branch  lines  from  their  main 

lines   to   mills,   factories   or  clay  beds,  "  pro- 

\  ided  that  no  railroad  corporation  shall  con- 
inict  any  branch  lines  within  the  limits  of 
any  city  or  town  of  this  state  until  it  shall 
first  obtain  the  consent  of  the-  municipal 
authorities  of  such  city  or  town  thereto." 
HELD,  that  the  proviso  contained  in  the 
act  of  1893  applies  only  to  branch  lini     to 

mills,  factories  and  clay  beds,  and  not  to 
branch  lines  constructed  under  the  act  of 
1891;  and  when-  a  railroad  company  de- 
sired to  build  a  branch  line  under  the  later 
act .  the  consent  of  a  citj  within  the  limits 
of  which  it  commenced  was  not  a  prerequis- 
ite.—Ibid. 

The  road  complained  of  and  proposed  to 
lie  constructed  by  defendant  as  a  branch 
road,'-  under  section  11  of  the  General  Rail- 
road law  as  amended  March  10th,  1891 
(PamphL.,  1891,  p.  129;  Gen.  Stat.,  p.  2660, 
sec.  S3).  HELD,  on  the  facts  now  presented 
no!  in  l.e  a  branch  road,  and  a  preliminary 
injunction  will  issue  against  it  on  tn:  inform- 
ation of  tlie  attorney-general. — Ibid. 

General  Railroad  law,  sec.  11.  as  amended 
by  l'amph.  L..  1891,  p.  129.   132,  provides 

that  a  railroad  company  may.  from  time  to 
time,  either  before  or  after  completion  of  the 
main  line,  construct  branches,  and  requires 
a  deposit  for  each  mile  to  be  constructed, 
and  fixes  the  time  within  which  the  branch 
must  be  commenced  and  finished  after  filing 
a  survey.  HELD,  under  these  statutes. 
that  a  survey  fi  ir  a  lira  nch  i  ■!'  a  railroad  need 
not  be  made  and  filed  with  the  survey  of 
the  main  line. — Grey  vs.  Greenville  and 
Hudson  Railroad  Co.,"  1 J  Dick.  153.  See  17 
/./   768 

Ohder  the  same  law  (Gen.  Stat  .  p.  2660, 
pi.  83).  flu-  survey  for  a  branch  of  a  railroad 
need  not  be  made  and  filed  with  the  survey 
of  the  main  line  and  a  branch  railroad  may 
lawfully  be  constructed,  although  the  termini 
of  the  main  line  are  both  within  the  same 
county. — Greenville  and  Hudson  Railway 
Co.  vs.  Attorney-General,  17  Dick.  768. 


Under  "An  act  concerning  railro 
potations,"  approved  March  10th,  1893 
(Gen.  Stat.,  p.  2710,  pi.  338),  municipal  con- 
sent is  only  required  for  the  construction 
of  such  branch  railroads  in  cities  or  towns 
a  acquire  legal  authority  from  that  statute, 
namely,  those  to  a  mill,  factory  or  other 
manufacturing  establishment  or  clay  bed  — 

[bid. 

f.  Damage  fob  Diversioh  or  Watbb. 

If  a  railroad  company  has  the  right  to 
maintain  its  railroad  longitudinally  upon  a 
public  Street,  and  there  i-  no  law  controlling 
the  made  at  which  its  track  shall  be  laid,  it 
cannot  be  held  responsible  for  damage  done 
by  surface  water  diverted  from  it-  roadbed. 
men  h  because  its  track  is  higher  t 
established  made  of  'he  stn  i  I  Mi 
vs.  Atlantic  City  Railroad  Co.,  11  Vr.  20. 

3.  Easements  in. 

B.  Claimed  to  be  the  owner  of  roc 

ject  tothepublii  u  e,  of  a  highway  where  it 
.]  by  a  railroad  bridge.  The  high- 
way antedate-  the  railroad,  which  was  built 
more  than  forty  year-  ago,  and  has  been 
Continuously  operated.  The  railroad  com- 
pany   brought    ejectment    against    B.    and 

against  a  pipe  li lompany  which  had  laid 

pipe  in  July,  1  896,  under  said  bridge 
the  surface  of  the  highway,  and  claimed  to 
first,  under  a  deed  from  1...  and 
-,  condly,  because  of 

the  defendants.  The  trial  judge  left  the 
question  a-  to  the  plaintiff's  title  by  deed 
to  the  jury,  who  found  for  the  defendants, 
and  withheld  from  the  jury  the  subject  of 
adverse    p  on    the    ground    that, 

under  the  proof,  this  claim  was  unavailable 
to  the  plaintiff.  Error  was  assigned  on 
exceptions  to  so  much  of  the  charge  as  with- 
drew this  question  from  the  jury.     HELD, — 

1.  That  the  adverse  right  derived  from 
mere  possession  ft  limited  to  that  which  has 
been  possessed.  The  right  asserted  by  a 
railroad  company  to  build,  maintain  and  use 
a  bridge  over  a  highway  for 

trains  is  consistent  with  the  right 

bv  other  persons  to  possess  the  land,  subject 

to  the  public  use,  and  to  lay  pipe  beneath 

the  surface  of  the  highway.     The  former 

claim  of  right  is  not  inherently  advet- 

latter. 

2.  That  the  right  of  said  railroad  com- 
pany was  not  enlarged  beyond  actual  pos- 
session and  use  by  the  execution  and  de- 
livery of  an  agreement  by  R.  and  S.  to  con- 
voy to  it  such  land  then  owned  by  them  in 
severalty,  or  by  both  in  common,  as  might  be 
sufficient  for  the  construction  of  said  rail- 
road, with  its  ditches  and  appendages,  first, 
because  the  land  in  suit  was  not  proved  to 
have  been  then  owned  by  R.  and  S.,  either 
severally  or  together,  and  the  agreement  was 
therefore  inapplicable;  and  secondly,  be- 
cause the  description  of  the  premises  to  be 
conveyed  being  indefinite,  should,  if  the 
agreement  were  applicable  t  i  i  the  land  in  suit, 
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be  interpreted  by  the  mode  of  construction 

adopted   by   the   < lpany,   and  should  be 

referred  to  the  land  actually  occupied. 

3.  The  agreement  of  R.  and  S.,  to  convey 
to  the  company  in  fee  simple,"  both  so 
much  of  the  land  they  now  hold  in  common," 
means  land  held  by  them  together  in  com- 
mon, and  does  not  refer  to  land  held 
by  either  of  them  in  common  with  a  third 
person. — Pennsylvania  Railroad  Co.  vs. 
Breckenridge,  31  Vr.  583. 

4.  Change  of  Grade. 

The  act  of  1S74  iPamph.  L..  p.  45;  Gen. 
Stat.,   p.   2689),   which  authorizes  cities  in 

enter  into  contracts  with  railroad  companies 
to  change  the  location  of  or  elevate  their 
railroads  within  the  city  as  might  be  neces- 
sary, and  authorizes  cities  to  vacate,  alter 
the  lines  and  change  the  grade  of  any  streets 
or  highways  therein,  and  to  do  all  such  acts 
as  may  be  necessary  and  proper  to  effectually 
carry  out  such  contracts  does  not  supersede 
the  provisions  of  the  city  charter  which  pro- 
vide for  the  manner  in  which  the  city 
authorities  should  legislate  with  respect  to 
the  change  of  grade. — Clark  vs.  Elizabeth, 
32  Vr.  565. 

Contracts  such  as  are  provided  fur  by  this 
statute,  as  w-ell  as  the  changes  in  grade,  are 
municipal  acts,  to  be  done  not  by  any  offi- 
cials win i  might  come  under  the  designation 
of  city  authorities,  but  by  the  common 
council  exercising  its  power  in  the  manner 
in  which  that  body  by  the  city  charter  was 
authorized  to  perform  its  functions. — Ibid. 

Tli«'  city  of  Elizabeth  made  a  contract 
with  a  railroad  company  for  the  elevation 
of  its  tracks  over  certain  streets,  all  costs 
and  expenses  for  making  such  change  to  !>•■ 
paid  by  the  company,  .-mil  the  ciu  coven- 
anted that  it  would  take  all  proceedings 
necessary  to  authorize  changes  in  grade  or 
vacation  of  streets  for  the  construction  of 
undergrade  streel  crossings,  and  that  all 
proceedings  necessary  to  be  taken  to  author- 
ize changes  in  grade  or  vacation  of  streets, 
or  the  construction  of  undergrade  crossings, 
oi  the  acquisition  of  lands  required  to  carrj 

out  the  purposes  of  the  contract,  should  lie 
taken  and  completed  by  the  city,  and  that 
all  legal  liability,  if  any,  for  damages  to  per- 
sons or  corporations,  other  than  the  railroad 
company,  for  changes  of  grade  ami  vacation 
of  street's  and  undergrade  crossings,  should 
be  assumed  ami  paid  l>y  the  city.  An  or- 
dinance was  passed  by  the  common  council 
changing  and  establishing  the  grades  of 
parts  of  certain  streets  to  carry  into  effect 
the  said  contract.     HELD, — 

1.  That  the  contract  with  the  company 
did  not  operate  ex  proprio  vigore  to  effect 
such  changes  in  the  streets,  and  that  a  city 
ordinance  was  necessary  to  effectuate  that 
purpose 

2.  The  averment  in  the  return  that  the 
ordinance  was  passed  for  the  purpose  of 
expressing  the  city's  consent  to  a  plan  form- 


ulated by  the  railroad  companies  for 
abolishing  grade  crossings,  and  was  not  in- 
tended to  assume  or  incur  liability  by  the 
city,  is  not  relevant  to  this  issue.  As  be- 
tween the  relator,  whose  property  was  in- 
jured by  the  change  of  grade,  and  the-  city, 
the  ordinance  is  to  be  construed  according  to 
its  legal  effect  and  not  in  conformity  with 
purposes  and  intentions  other  than  such  as 
are  deduced  from  the  ordinance  itself. 

3.  That  inasmuch  as  the  act  of  1889 
(Pamph.  L.,  p.  37S)  provided  that  damages 
for  changes  of  street  grades  should  be  as- 
sessed  on  lands  benefited  by  the  change, 
-mil  ordinance  was  not  an  ordinance  in- 
volving the  expenditure  of  public  money, 
within  the  provisions  of  the  city  charter, 
requiring  a  three-fourths  vote  to  pass. 

4.  That  after  an  ordinance,  passed  for  a 
lawful  purpose,  has  accomplished  its  object, 
the  city  cannot  attack  it  collaterally  for 
irregularity  in  the  mode  of  its  enactment. — 
Ibid. 

The  act  of  1862  (Gen.  Stat,,  p.  2824) 
authorizing  railroad  companies  in  crossing 
public  highways  to  alter  the  location  of  such 
highways  at  their  own  expense,  so  far  as 
necessary  to  make  them  pass  over  or  under 
the  tracks,  and  a  charter  provision  making 
it  the  duty  of  the  railroad  company  to  keep 
in  repair  passages  and  bridges  over  and  un- 
der its  tracks  where  a  public  road  crosses 
the  same,  do  not  authorize  the  company  to 
injure  private  property  in  altering  the  grade 
of  a  street  or  highway  without  compensation 
made  therefor. — Ibid. 

By  the  act  of  1874,  entitled  "An  act  to 
authorize  any  city  of  this  state  to  enter  into 
contracts  with  railroad  companies  whose 
roads  enter  their  corporate  limits,  whereby 
said  companies  may  relocate,  change  or 
elevate'  their  railroads,  and  when  necessary 
for  that  purpose,  to  \aeate.  change  the 
grade  of,  or  alter  the  lines  of  any  streets  or 
highways  therein,"  it  was  enacted  that  the 
proper  municipal  authorities  of  any  city 
should  be  authorized  and  empowered  to 
enter  into  such  contracts  with  any  railroads 
whose  roads  enter  their  cities,  respectively. 
Arc.      HELD,   that  this  act,  by  its  title  ami 

in  the  body  of  the  act,  was  restricted  to  con- 
tracts with  railroads  whose  roads  enter  their 
corporate  limits. — Morris  it  Cummings 
Dredging  Co.  vs.  Jersey  City,  35  Vr.  142. 
See  Id.  587. 

Bj    the  ad   of   1893  the  first  section  of  the 

act    of    1874    was   a nded,    the   title  being 

ret  ai neil.     The  body  of  that  act  enlarged  the 

powers    conferred     by     the    act     ol      Is,   1     an   I 

authorized  municipal   authorities  to   entei 

into  such  contracts  witli  any  railroad  com- 
pany whose  road  may  enter  or  lie  within 
their  cities.      HELD, — 

1.  That  the  enacting  clause  of  the  lalt,  i 
act.  must  be  restricted  to  the  object  ex 
pressed  in  its  tit  le,  and  the  words  in  the  bodj 
of  the  act.  which  purpose  to  enlarge  the 
powers  of  these  municipal  bodies  beyond 
the  purpost   i    i I'll  the  title,  must  be 

rejected. 
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2.  Neither  the  act  of  1S74  nor  the  acl  of 
1893  empowered  the  municipal  authorities 
of  a  city  to  make  such  a  con  tract  with  a  com- 
pany having  its  termini  entirely  within  the 
city. — Ibid. 

Railroads  that  lie  wholly  within  a  city 
arc  embraced  in  the  true  intent  and  force 
of  the  title  and  body  of  the  act  of  March 
19th,  1874  (l'ainph.  I,.,  p.  45),  as  railroads 
which  enter  a  city. — Morris  &  Cummings 
Dredging  Co.  vs.  Jersey  City,  35  Vr.  587. 

Under  said  act  a  city  may,  by  resolution. 
contract  to  change  the  grade  of  an  existing 
street  and  to  accept  the  dedication  of  a  new 
street,  in  order  to  enable  a  railroad  company 
to  lay  yard  tracks  beneath  the  new  grade. 
Ibid. 

A  city  and  a  railroad  company  entered 
into  a  contract,  under  which  the  company 
was  authorized  to  elevate  its  tracks  ami 
make  changes  in  the  grades  of  certain 
streets,  the  damages  resulting  from  such 
changes  to  be  paid  by  the  city.  HELD, 
that  a  suit  at  law  against  the  railroad  com- 
pany, by  an  owner  of  land  abutting  on  the 
street,  the  grade  of  which  had  been  changed. 
for  damages  resulting  from  such  change, 
where  the  act  complained  of  was  done  by 
the  railroad  company  without  an  ordinance 
permitting  such  change  of  grade,  will  not  be 
restrained  merely  because  the  city  had  con- 
tracted to  assume  all  liability  for  damages 
resulting  from  the  changing  of  the  grades  of 
streets. — United  New  Jersey  Railroad  and 
Canal  Co.  vs.  Lewis,  2  Rob.  437.  A.  3  Id. 
843. 

An  action  at  law,  by  the  owner  of  an  un- 
improved lot,  for  damages  resulting  from 
the  changing  of  the  grade  of  a  street  upon 
which  the  land  abuts,  the  change  being  made 
by  a  railroad  company  in  improving  its  prop- 
erty, will  not  be  enjoined,  upon  the  ground 
that  no  liability  arises  unless  the  land  has 
buildings  thereon,  this,  if  true,  being  a  per- 
fect defence  at  law. — United  New  Jersey 
Railroad  and  Canal  Co.  vs.  McCulley,  2  Rob. 
442.     A.  3  Id.  844. 

5.  Inspection  of. 

As  between  a  railroad  "company  and  such 
of  its  employes  as  are  required,  in  the  per- 
formance of  their  duties,  to  travel  upon  its 
trains,  the  company  is  bound  to  exercise 
reasonable  care  to  so  construct  and  main- 
tain the  track  and  roadbed  as  to  make  them 
reasonably  safe  for  such  travel. — Smith  vs. 
Erie  Railroad  Co.,  3S  Vr.  636. 

The  risk  of  injury  from  a  defect  in  a  rail- 
road track  or  roadbed  negligently  permitted 
to  remain  in  bad  repair,  is  not  among  the 
ordinary  and  natural  risks  that  are  assumed 
by  a  trainman,  and  is  not  assumed  unless  it 
becomes  known  to  him  or  is  so  obvious  that 
by  the  exercise  of  ordinary  care  on  his  part 
it  would  be  observed. — Ibid. 


A  railroad  company  owes  to  an  engineer 
employed    by    it   in    running    a    locomotive 

over  it's  tracks,  the  duty  of  exercising  reason- 
able '•are  I.,  keep  it-  tracks  in  a  safe  condi- 
tion tor  tin-  purpose,  Van  Blarcom  vs. 
Central  Railroad  Co.,  t:;  Vr.  :;:;.     See  64  At. 

111. 

In  an  action  lor  the  death  of  Such  I 

caused  by  a  defect  in  the  defendant's  tracks, 
the  jury  was  Instructed  that  "it  was  the 
obligation  of  this  railroad  company  to  use 
a  high  degree  of  care  to  keep  its  roadbed  in 

a  sale  condition  for  the  uses  for  which  it  was 
designed."  HELD,  that  while  this  instruc- 
tion is  not  approved,  it  affords  no  ground 
for  reversal  when  the  objection  made  to  it 
at  the  trial  failed  to  point  out  in  what  re- 
spect the  language  to  which  exception  was 
prayed  was  either  inadequate,  misleading  or 
lacking  in  precision. — Ibid. 

6.  Fencing. 

Where  the  liability  of  a  railroad  company 
depended  upon  whether  the  fence  which 
separated  its  right  of  way  from  the  property 
of  the  plaintiff,  and  which  it  was  the  com- 
pany's duty  to  maintain  and  keep  in  repair, 
had  been  out  of  repair  for  a  sufficiently 
long  time  to  charge  the  company  with  notice, 
is  a  question  for  the  jury. — Hendrickson  vs. 
Philadelphia  and  Reading  Railroad  Co.,  39 
Vr.  242. 

By  section  32  of  the  General  Railroad  act, 
an  absolute  liability  is  imposed  on  a  corpora- 
tion organized  thereunder  for  all  damages 
to  animals  coming  on  its  tracks  by  reason  of 
a  failure  to  erect  such  a  fence  as  it  thereby 
required.  After  such  a  fence  has  been 
erected  it  will  be  liable  for  failure  to  maintain 
the  fence,  when  the  failure  is  attributable  to 
a  neglect  of  duty  in  that  regard. — Hendrick- 
son vs.  Philadelphia  and  Reading  Railroad 
Co.,  39  Vr.  612. 

The  duty  to  maintain  such  a  fence  involves 
the  duty  of  reasonable  inspection  and  obser- 
vation to  discover  the  need  of  reparation. 
The  duty  of  inspection,  its  frequency,  &c, 
must  depend  upon  circumstances.  Proof 
of  a  recent  break,  of  which  the  company 
had  no  actual  notice,  and  which  such  in- 
spection as  reasonable  care  would  have  re- 
quired would  not  have  disclosed,  might  fail 
to  establish  a  case  for  a  jury. — ibid. 

But  where  the  company  permits  the  land 
adjoining  the  fence  to  be  used  in  the  con- 
duct of  its  business  in  a  mode  which  im- 
perils the  fence,  it  is  a  question  for  the  jury 
whether  the  duty  of  inspection  does  not 
require  more  frequent  and  particular  obser- 
vation, adapted  to  disclose  any  break 
happening  from  such  use. — Ibid. 

S.  conveyed  to  a  railroad  company  a  strip 
of  land  running  through  his  farm.  In  the 
deed  the  company  stipulated  as  follows: 
"The  said  party  of  the  second  part  doth  for 
itself  and  its  successors  agree  to  make  and 
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maintain  the  necessary  fences  on  both  sides 
of  said  tract  of  land,  which  shall  be  built 
before  the  work  of  grading  on  said  track  is 
commenced,  and  shall  provide  the  party  of 
the  first  part  with  a  suitable  and  convenient 
road  crossing  across  the  track  of  said  rail- 
way where  the  party  of  the  first  part  may 
direct."  A  crossing  at  grade  was  provided 
in  the  manner  stipulated.  The  successor 
of  the  company  subsequently  raised  the 
tracks  and  constructed  an  embankment 
fifteen  and  one-half  feet  high  without  bridg- 
ing the  crossing  and  thus  wholly  destroyed 
it.     HELD  — 

(1)  That  the  above  quoted  stipulation 
enured  to  the  benefit  of  the  heirs  of  the 
grantor ; 

(2)  That  the  way  having  once  been  located 
could  only  be  changed  by  mutual  consent 
and  that  the  company  must  construct  and 
maintain  the  crossing  at  the  original  level; 

(3)  That  complainant  has  not  been 
guilty  of  laches  in  applying  for  relief  (New 
York  City  vs.  Pine,  185  U.  S.  93,  distingu- 
ished) ; 

(4)  The  right  of  crossing  given  or  reserved 
by  the  deed  is  an  unlimited  right  enuring  to 
the  benefit  of  any  grantee  of  the  whole  or 
any  part  of  the  land  retained. — Speer  vs. 
Erie  Railroad  Co.,  19  Dick.  601.  See  2  Rob. 
615. 

7.  Construction  of  Bridges. 

A  railroad  incorporated  under  the  General 
Railroad  law  of  1873  (Gen.  Stat.,  p.  2638), 
was  maintaining  certain  bridges  whereby 
the  highway  was  carried  over  its  tracks  at 
an  elevation,  the  duty  to  maintain  the 
bridges  being  imposed  upon  the  railroad 
company  in  behalf  of  the  public  by  statute. 
(Pamph.  L.  1891,  p.  161 ;  Gen.  Stat.,  p.  2661.) 
A  traction  company  proposed  to  construct 
a  line  of  tracks  along  the  highway,  and  to 
that  end  desired  to  strengthen  and  reinforce 
the  bridges  so  that  they  would  sustain  the 
increased  weight  of  traffic  placed  upon  them 
by  reason  of  the  maintenance  and  operation 
of  the  traction  road. — Raritan  River  Rail- 
road Co.,  vs.  Traction  Co.,  41  Vr.  732. 

By  agreement  between  the  railroad  com- 
pany and  the  traction  company,  the  former 
gave  consent  that  the  latter  might 
strengthen  and  reinforce  the  bridges,  and 
the  parties  agreed  thereafter  to  share 
equally  the  cost  of  their  maintenance  and 
repair,  the  traction  company  being  given 
the  right  to  repair  the  bridges  on  default 
of  the  railroad  company  to  do  so,  the  rail- 
road company  agreeing  to  pay  one-half  the 
cost  thereby  incurred.  HELD,  that  this 
consent  and  agreement  of  the  railroad  com- 
pany furnished  a  valuable  consideration  to 
support  reciprocal  covenants  on  the  part  of 
the  traction  company. — Ibid. 

Where  a  railroad  company  is  required  by 
its  charter  "to  construct  and  keep  in  repair 
good  and  sufficient  bridges  or  passages 
over  or  under  the  said  railroad  where  any 


public  or  other  road  now  or  hereafter  laid 
out  shall  cross  the  same,  so  that  the  passage 
of  carriages,  horses  and  cattle  on  the  said 
road  shall  not  be  impeded  thereby,"  the 
company  is  not  thereby  absolved  from  re- 
sponding in  damages  to  a  party  whose  prop- 
erty rights  are  invaded  by  the  company 
in  the  performance  of  the  public  duty  thus 
imposed,  Central  Railroad  Co.  ads  State,  3 
Vr.  220,  distinguished. — Perrine  vs.  Penn- 
sylvania Railroad  Co.,  43  Vr.  398. 

If  the  railroad  company  constructs  an  in- 
sufficient bridge,  that  fact  does  not  authorize 
the  committee  of  the  township,  in  which  the 
crossing  is  situate,  to  prevent  the"  building 
of  any  other  overhead  bridge  in  that  town- 
ship. If  such  a  bridge  be  insufficient,  the 
proper  proceeding  is  to  invoke  the  action 
of  lawful  authority  for  the  correction  of  the 
defects  of  that  particular  structure. — West 
Jersey  and  Seashore  Railroad  Co.  vs.  Water- 
ford,  19  Dick.  663. 

8.  Filing  of  Map. 

Under  Pamph.  L.  1893,  p.  306,  sec.  6,  re- 
quiring a  railroad  corporation  organized 
under  that  act,  before  constructing  a  new 
road  to  file  in  the  office  of  the  secretary  of 
state  a  description  and  map  of  the  route, 
showing  its  courses  and  distances,  a  map 
showing  the  termini  with  the  route  from  one 
to  another  following  a  variety  of  courses, 
but  nothing  to  determine  the  courses  or 
indicate  the  points  of  the  compass,  is  in- 
sufficient, so  that  notwithstanding  the 
filing  of  such  map  the  company  may  begin 
proceedings  anew  for  the  establishment  of 
the  route. — Mercer  Traction  Co.  vs.  United 
Companies,  20  Dick.  574. 

Consents  of  abutting  property  owners  to 
the  establishment  of  a  railway  route,  whose 
only  limitation  is  that  the  road  be  built  along 
the  highway  in  front  of  the  consentors  land, 
are  valid,  though  executed  before  the  filing 
of  the  description  and  map  of  the  proposed 
route  in  the  secretary  of  state's  office. — -Ibid. 

No  legal  presumption  arises  that  consents 
to  the  establishment  of  a  railway  route  were 
given  with  reference  to  a  map  previously 
filed  in  the  secretary  of  state's  office  when 
that  map  was  defective. — -Ibid. 


III.  DAMAGE  BY  LOCOMOTIVES. 

I .  Escape  of  Sparks. 

When  the  legislature  has  authorized  rail- 
road companies  to  use  the  dangerous  ele- 
ment, fire,  for  engendering  steam  for  the 
propulsion  of  trains,  and  have  enacted 
regulations  in  respect  to  the  precautions  to 
be  taken  to  prevent  the  escape  of  fire  from 
the  smokestacks  of  their  engines.  HELD, 
that  such  legislative  regulations  define  and 
limit  the  duty  of  the  companies  in  respect 
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e   precautions   requi 
01    fin       HELD   further,   thai 

,.,,i  a  ju,\  to  A  termini   whether 
,.,-    QOt,    on    aceounl    ol    i  :©     ivi     drouth 
ring  the  communication  oi   fire  more 
the  duty  oi    uch  companii 
i  a    would  '  i"1 

c  ipe  of  any  fire  fr 
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from.the  fire  c 
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Atlantic  <  itj  Railroad  Co.,  13  \ 

2.  Smoke. 

In  an  action  of   toi  railroad 

p  :U\     for     aegligentlj  operatu  ■ 
locomotives  in  :  uch  a  a 

them  i"  emii  offen- 

blyn  quired  for  the  propi 
oi   the  railroad,  to  the  injury  of  plaintifl  - 
property  i  ituate  near  to  the  railroad, 
the  evidence  shew      ucl 
and  substantial  d  he  plaintiff's 

lirectlj  attributable 
i  n-oneous   for  the  trial  courl    to  limil    thi 

the  ground  of  inhi 

terminihg  how   much   of  the  damai  ■ 
ed  ii\     moke  aece  sarily  emitted  ii 
careful  operation  of  the  railroad  and 
much  was  caused  by  thesmoki 
to  negligent  operation.     Jenkins  \-    Penn 
sylvania  Railroad  Co.,  38  Vr.  331. 


IV.  CONDEMNATION  OF  PROPERTY 

FOR. 

See  Eminent  Domain. 


V.  PASSENGERS. 
1.  Ejectment. 

Proof  of  asperities  in   colloquy 

the  conductor  of  a  railway  train  and  a  pas- 
senger who  resists  the  enforcemenl  in  good 
faith  of  a  rule  of  the  railway  company, 
which  asperities  were  induced  by  the  be- 
havior and  language  of  the  passenger,  is  not 
sufficient  to  justify  the  assessment  of 
exemplary  damages  against  the  railway 
ompany. — Bullock  vs.  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.,  32  Vr.  550. 

2.  Rights  at  Station. 

\    dutj     to    looh    and   listen   for  trains 
.-:  railroad  track  lying 


1 4ng 
and  receiving  passengers  af  a  regular 

biting 

tion.     Atlantic  Citj  Railroad 

Co.  vs.  '  loodin,  33  \  r.  394. 

Under  the  particular  eircumstai 

ibmitted   to   the 

jury.-    [bid. 

Whei 

n    in     'I.  pot     i  '•any, 

ling  to  be  a  passengi 

the  relation  of  common  car- 
iblished,   and    the 

aable 
from  injury 
in  thi  for  the 

my,  and  if  t 1 

i  passages  for  the 
purposes  of  obtaining  cl 
and  is  injuri  i  isting  in  or 

or  ought  t,,  i  -,f  the 

tnpany   having   charge   of   such 
:.  pot,  "i"  whicl  been 

able  can  .1  to  protect 

passenger  fron  tbility 

exists  on  the  part  i  mpany 

i    pond  in  damages  for  such  injury. — 

ExtOD  VS.  Central  I:  ::;  Vr.  7.      A. 
34  Id 

The    company    is   liable   for   injuries 

i  is  arose  from  the 
I    i  mduct  of  intruders  or  Strang 
if  sui  !  duct  were  so  continued, 

and  so  notorious,   that   the  servants  of  the 
defendant   company  in  charge  of  the  d 
and  the  passageways  thereof,  devoted  to  the 
use  ol  knew  of  such  acts  and 

mi    oi  should  have  known  of  them  and 
arising  therefrom.   -Ibid. 

the  questions  whether  danger-  exist,  and 
whether  they  wen-  habitual  and  notorious, 
and  whether  the  company  had  knowledge 
of  them,  or  should   have  had  such  knowl- 

evidence  is  in  disputi 
questions  which  must  be  submitted  to  tin- 
jury  for  their  determination. — Ibid. 

A  passenger  has  the  right  to  assume  that 
the  usual    passage   leading  from    the  ticket 

ation  to  the  b 
room  is  safe  for  use  for  the  purpose  of  obtain- 
cked,  and  the  use  of  it 
cannol   be  contributory  negligence,  merely 
as  another  way  which  might 
ii   used   without   injury,   when  the 
passageway  were  not 
perceivable  or  i         lable  by  the  ■ 
in  the  exercise  of  ordinary  care  in  the  use  of 
way,  for  the  purposes 
of  the  journey  to  be  undertaken,  and  the 
question  whether  such  care  has  been  exer- 
cised where  two  opposite  inferences  can  be 
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reasonably  drawn  from  the  evidence  in  this 
i-  for  the  jury  to  determine. — Ibid. 

Where  a  passenger,  in  attempting  to  have 
her  baggage  checked,  was  knocked  down 
and  injured  on  a  pa  --a\ji ■■■.■,  i>  leading  from 
the  tickei  office  or  waiting-room  in  a  rail- 
road depot,  to  the  baggage-room  therein, 
by  cabmen  on  the  same,  awaiting  incoming 
Minn  ,  for  the  purpose  of  soliciting  passen- 
gers in  their  cabs,  and  which  cabmen  were 

nv  sense  the  servants  of  the  railroad 
company,  the  injury  being  caused  by  the 
cabmen  being  engaged  in  sport,  in  scuffling 
on  the  passageway,  and  coming  violently 
in  contact  with  I  lie  pa  enger  and  injuring 
her,  and  the  passageway  being  under  the 
control  of,  and  part  of  the  depot  of,  the 
railroad  company,  HELD,  that  evidence 
of  similar  occurrences,  to  the  annoyance  and 
injury  of  passengers  previous  to  il 

dent  in  question,  was  admissible  to 
-lew  the  dangers  to  passengers,  existing 
i  here,  and  ai  o  a  tending  to  shm\  I  rial  the 
servants  of  the  railroad  company  in  charge 
of  the  depot  bad,  or  ought  to  have  had 
knowledge  of  such  dangers.  HELD  also, 
thai  the  railroad  company  was  bound  to 
exen  i  e  reasonable  care  to  protect  its  pas- 
sengers from  injury  from  such  dangers,  and 
that  a  neglect  of  the  servants  of  the  railroad 
company  to  exercise  such  care,  resulting  in 
injury  to  its  passengers,  established  liability 
to  respond  in  damages. — Ibid. 

When    the   position   of   the   station   and 

tracks  of  a  railroad  i ipany  is  such  that 

the  passengers,  intending  to  take  a  train  at 
the  station,   must    cross  intervening  tracks 
In  reach  their  train,  and  a  train  approaching 
the  station  is  sn  near  and  moving 
as   to  indicate  to   prudent    people  that   it  is 

about    to  receive   the   passengers  and   the 

passengers  then  step  upon  the  intervening 
tracks  without  apprehending  danger,  it  is  a 
question  fur  the  jury  whether  they  have 
exercised  proper  care,  even  though  the  ap- 
proaching train  i-  not  designed  to  stop  at 
the  station. —  Redhing  vs.  Central  Railroad 
Co.,  39  Vr.  641. 

Under  like  circumstances  it  is  a  question 

fur  the  jury  whether  tl onipany  is  guilty 

of  negligence,  if  a  train  running  on  the  in- 
ter* ening  track      triki :  of  the  pa    en 

ger       Ibid. 

A  passenger  at  a  railway  station  ma\ 
lawfully  use  the  platform  or  any  pan  of  it 
for  t  lie  purpose  of  exit  to  a  lid  from  the  coni- 
1  aims,  or  for  any  other  lawful  pur- 
pose connected  with  his  journey,  but  in  order 
to  maintain  a  liability  against,  the  company 
for  injury  received  from  passing  train  .  hi 

n  '•  oi    1 1 .  - 1 1  plat  form  I  be  limited  to  1  he 

purpo  es  for  w  Inch  it  is  niamf:  ah    idaDti   t 

Dotson  vs.  Erie  Railroad  Co  .  39  Vr.  679. 

Il  is  the  duty  of  the  companj  to  so  con- 
struct its  platform  that  it  shall  be 

ably  safe  for  use  by  passengers  and  to  locate 
it    in  such  proximity  to   the  railroad  track- 


thai   it    will  afford  a     afe  and  convenient 

means  of  exit  to  and  from  its  cars  for  its 
passengers,  including  those  who  may  be 
aged  and  infirm. — Ibid. 

While  trains   are   passing  such    platform 
or    are    likely    to    pass,    waiting    pa 
must  keep  such  a  distance  from  the  edge  of 
the  platform  next   to  the  rail  that    they  will 

not  be  struck  bysuch  projection-  as  usually 
attach  to  ordinary  trains.  Under  such  cir- 
cumstances the  edge  of  the  platform  is 
usually  a  place  of  danger,  and  if  a  passenger. 
while  occupying  such  a  place,  is  struck  in 
the  injury  cannot  ordinarily  be 
attributed  to  negligent  construction  by  the 
company,     [bid. 

In  the  present  ease  the  plaintiff  was 
walking  along  the  platform,  which  was  on  a 
level  with  the  top  of  the  rails,  towards  the 
station  in  order  to  purchase  a  ticket.  She 
uddenly  diverged  in  her  course  toward  the 
rail,  so  that  she  was  si  ruck  from  behind  by 
the  bumper  of  a  slowly  moving  train  just 
pulling  into  the  station,  on  which  she  was 
1  was  injured.  The 
platform  was  constructed  of  crushed  stone 
which  extended  to  the  line  of  planking 
eighteen  inches  wide  along  the  nearest  rail. 
The  trial  judge  treated  the  outer  line  of  t  he 
stone  surface  as  the  edge  of  the  platform. 
Tl vidence  showed  that  the  bumper  pro- 
jected slightly  over  the  edge  of  the  platform 
audit  was  left  to  the  jury  to  say,  in  case  they 
should  find  that  plaintiff  was  walking  within 
the  line  of  the  platform  when  she  was  struck, 
whether  it  was  negligence  in  the  com- 
pany to  have  constructed  its  platform  in 
such  close  proximity  to  the  rail.  It  was 
HELD,  on  review,  that  no  negligei 
shown  and  that  the  charge  in  this  respect 
was  erroneous. — Ibid. 


3.  Arrest  of. 

A    passenger   upon    a   railroad    train    who 
has  been  illegally  arrested  by  the  agents  of 

the  company  for  riding  beyond  the  station 
to  which  he  has  paid  his  fare — the  train 
upon  which  he  was  traveling  not  having 
stopped  at  that  station— is  entitled  to  com- 
pensation from  the  company  for  such  physi- 
cal injuries  as  he  may  have  sustained,  andior 
the  injury  to  his  feelings  resulting  from  the 
indignity   to  which    he   had   been   subjected, 

dm   lie  is  not  entitled  to  reco\  ei   punit  h  e 

damages.    -Com-    vs.    Central    Railroad    Co. 

33  Vr.  99. 

When  a    i  i.i     ,  .    ■.       upon   a    I'ailr  i 

has  been  arrested  by  the  agent  ol  the  rail 
road  c panj  for  I  ra  t  eling  "without  hav- 
ing previously  paid  his  fare,  and  wi 
to  avoid  payment   thereof,"  he  i-  entitled, 
in  his  action  to  reeo\  ,a  damages  to 

poo  o   a    ni  torn   oi 
under    w  hich    he    .■,  a  pnably    might    anil 
honest!}  did  beliet  e  thai  .-  tii 
had  purchased  from  the  company,  and  which 
he  tenden   I  i    was  lawful  paymem 
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for  ilif  trip  he  was  making  at  the  time  of  the 
arrest. — Tidey  vs.  Erie  Railroad  Co.,  37  Vr. 
382.     A.  38  Id.  352. 

4.  Assault  by  Servant. 

The  plaintiff,  while  a  passenger  in  the 
train  of  the  defendant,  was  sel  upon  by  a 
baggagemaster  in  the  defendant's  employ, 
and  with  force  and  arms  and  without  cause 
or  provocation  assaulted  by  the  said  employe 
and  injured.  In  an  action  against  the  com- 
pany to  recover  damages  for  the  assault. 
HELD,  that  the  company  was  liable  for  tin- 
act  of  its' employe,  although  it  was  a  wanton 
and  willful  trespass.  This  liability  arises 
from  the  obligation  of  the  carrier  to  protect 
passengers  against  any  injury  from  the 
negligence  or  the  willful  misconduct  of  its 
servants  in  executing  tin-  carrier's  contract 
to  carry. — Haver  vs.  Central  Railroad  Co., 
33  Vr.  282. 

If  a  train  hand,  in  repelling  an  assault 
made  upon  him  by  a  passenger,  uses  more 
force  than  is  necessary  for  the  purpose  of 
defending  himself  from  the  attack  and  eject- 
ing the  passenger  from  the  company's  train, 
the  company  is  liable  for  damages  resulting 
from  such  excess  of  violence. — Haver  vs. 
Central  Railroad  Co.,  35  Vr.  312. 

5.  Leaving  Seat  in  Car. 

It  is  not  negligence  per  se  in  a  passenger 
in  a  railroad  car  to  leave  his  seat  and  pass 
to  another  part  of  the  car. — Burr  vs.  Penn- 
sylvania Railroad  Co.,  35  Vr.  30. 

If  it  appears  that  the  passenger  incurs 
additional  risk  of  injury  by  leaving  his  seat, 
or  if  he  selects  a  time  for  doing  so  when  there 
is  necessarily  increased  violence  in  the  move- 
ment of  the  car,  then  he  is  under  a  duty  to 
use  such  care  for  his  safety  as  a  prudent 
person  would  under  the  circumstances,  and 
failure  to  do  so  would  charge  him  with  con- 
tributory negligence. — Ibid. 

If  there  is  no  more  violence  and  lurching 
than  ordinarily  attends  the  starting  of  a 
railroad  train,  the  jury  cannot  draw  from 
it  the  inference  that  the  company  was 
negligent,  but  when  extraordinary  violence 
is  shown,  then  the  company  is  called  upon  to 
show  that  due  care  was  used  to  prevent  it . — 
Ibid. 

A  passenger  on  a  railroad  train,  as  he 
approached  Iris  destination,  prepared  to 
alight,  and,  while  standing  inside  of  the  car, 
near  the  rear  door,  which  was  open,  a  violent 
jerk  or  start  of  the  train  threw  him  out  of 
the  car  to  the  ground,  and  he  was  seriously 
injured.  HELD,  that  it  was  not  error  to 
refuse  a  non-suit  at  the  close  of  the  plaintiff's 
case,  nor  to  refuse  to  direct  a  verdict  at  the 
close  of  the  defendant's  evidence. — Field  vs. 
Delaware,  Lackawanna  &  Western  Rail- 
road Co.,  40  Vr.  433. 


6.  Jumping  Off  Trains  in  Motion. 

A  person  injured  while  jumping  on  or  off 

a  train  in  motion  is  guilty  of  contributory 
negligence. — Powell  vs.  Erie  Railroad  Co.,  41 
Vr.  290. 

A  passenger,  in  the  act  of  alighting  from 
a  railway  car,  was  told  by  the  conductor  to 
jump,  as  the  train  was  in  motion.  The  train 
was  not  in  motion,  as  the  passenger  could 
have  ascertained.  Shi-  became  excited, 
jumped,  and  was  injured.  HELD,  that  it 
was  a  questi' m  fi ir  tin-  jury  whether  the  pas- 
senger had  contributed  to  her  injury  by  her 
own  negligence. — Staines  vs.  Central  Rail- 
road Co.,  43  Vr.  268. 

The  fact  that  the  injuries  of  the  plaintiff 
would  not  have  happened  to  a  younger  per- 
son, or  one  of  less  weight,  does  not  absolve 
tin-  defendant. — Ibid. 


VI.  TRAINS. 
1.  Inspection  of. 

A  railroad  company  is  bound  to  inspect 
its  trains,  but  not  to  keep  up  a  continuous 
inspection,  or  to  know  at  each  moment  the 
condition  of  every  part  of  a  train. — Proud 
vs.  Philadelphia  and  Reading  Railroad  Co., 
35  Vr.  702. 

2.  Starting  of. 

Upon  the  trial  of  an  action  against  a  rail- 
road company  for  the  negligent  manner  in 
which  its  train  was  started  from  a  station, 
there  was  conflicting  testimony  from  which 
the  jury  might  conclude  that  the  plaintiff 
boarded  the  defendant's  train  as  a  passenger 
at  its  Paterson  station;  that  the  train  was 
not  in  motion  when  he  stepped  on  the 
lowest  step  of  a  car  platform;  that  the 
platform  and  step  were  crowded  with  pas- 
sengers; that  in  this  condition  the  train 
started  upon  signals  previously  given  by  the 
conductor  and  brakeman;  that  by  the  start- 
ing of  the  train  the  passenger  in  front  of  the 
plaintiff  was  thrown  against  him  and 
knocked  off  the  step,  and  that  the  conductor 
and  brakeman  who  had  stationed  them- 
selves between  the  car  steps  to  see  to  the 
loading  of  the  train,  had,  after  signaling  to 
the  engineer,  left  their  poses  and  entered 
the  cars  before  the  train  actually  started 
so  that  they  did  not  see  the  plaintiff  at  all. 
HELD,  that  this  was  evidence  to  go  to  the 
jury  upon  the  question  whether  the  servants 
of  the  defendant  had  failed  to  use  reason- 
able care  to  see  that  the  plaintiff  was  not  in 
such  a  position  that  he  would  be  likely  to  be 
endangered  by  the  starting  of  the  train,  and 
that  a  motion  to  non-suit  the  plaintiff  and  a 
motion  to  direct  a  verdict  for  the  defendant 
were  each  properlv  refused. — Kulman  vs. 
Erie  Railroad  Co..  36  Vr.  241. 
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3.  Trespassers  on. 

A  trespasser,  detected  in  the  act  of  at- 
tempting to  climb  upon  a  rapidly  moving 
railroad  train,  may  be  ordered  off,  or  his 
attempt  resisted  with  reasonable  force, 
while  the  train  is  still  in  motion. — Powell  vs. 
Erie  Railroad  Co.,  41  Vr.  290. 

He  cannot,  by  merely  gaining  a  foothold 
upon  the  moving  train,  impose  a  duty  upon 
the  railroad  company,  either  to  permit  him 
to  ascend  or  to  stop  the  train  for  his  con- 
venience.— Ibid. 

Where  a  trespasser,  while  attempting  to 
board  a  moving  railroad  car,  is  opposed  by 
a  threat  of  improper  and  excessive  force 
on  the  part  of  an  employe  of  the  railroad 
company,  the  force  not  being  in  fact  exerted, 
and  the  trespasser  yields  to  the  show  of  force, 
and  voluntarily  releases  his  hold  upon  the  car 
and  falls  to  the  ground  and  is  injured,  he  has 
no  action,  it  not  appearing  that  in  the  neces- 
sary attempt  to  avoid  physical  injury  he 
accidentally  lost  his  hold  upon  the  car,  nor 
that  he  was  so  overcome  with  fear  as  to  lose 
his  presence  of  mind  and  self  control. — 
Ibid. 

Under  section  18  of  the  General  Railroad 
act  (Gen.  Stat.,  p.  2671),  it  is  unlawful  for 
anyone  to  attempt  to  travel  on  a  railroad 
train  without  having  previously  paid  his 
fare,  and  with  intent  to  avoid  payment 
thereof,  and  it  is  the  duty  of  an  employe, 
under  section  19  of  the  same  act,  to  appre- 
hend and  detain  any  such  offender  and  to 
take  him  before  a  justice  of  the  peace  and 
proceed  against  him  by  complaint.  Plain- 
tiff, being  charged  with  such  offence,  was 
given  in  charge  of  a  police  officer  by  an 
employe  of  the  railroad  and  was  taken  to 
the  police  station  and  there  detained  a 
considerable  time  in  order  to  secure  bail  for 
his  appearance  before  a  police  justice,  and 
on  his  appearance  before  the  police  justice 
the  latter  refused  to  act,  because  he  had  no 
jurisdiction  of  the  case,  and  required  plaintiff 
to  agree  to  appear  before  a  justice  of  the 
peace.  This  he  did,  and  after  some  sort  of 
trial  was  discharged;  in  an  action  for  false 
imprisonment.  HELD,  that  the  damages 
of  the  plaintiff  for  the  unauthorized  deten- 
tion in  a  police  station,  and  the  requirement 
to  give  bail  before  release,  and  to  give  bail 
before  an  officer  having  no  jurisdiction,  were 
circumstances  requiring  submission  to  a  jury, 
and  it  was  error  for  the  trial  judge  to  fix  the 
amount  of  such  damages  without  such  sub- 
mission.— Tideyvs.  Erie  Railroad  Cn     12  \ "i . 


VII.  PARTICULAR  INSTANCES  OF 
NEGLIGENCE. 

1.  Operating  Hand  Car. 

The  railroad  company  placed  a  push  car 
in  the  hands  of  the  foreman  of  a  gang  of  men 


to  be  used  in  traveling  upon  its  road  for  the 
purpose  of  burning  waste  railroad  ties.  The 
foreman  loaned  it  to  an  Italian  to  take  away 
some  of  the  ties  for  his  own  use.  While  the 
Italian  was  running  it  on  the  railroad  track, 
the  plaintiff,  by  his  negligence,  was  injured 
while  crossing  the  track.  HELD,  that  it 
was  the  duty  of  the  foreman  to  use  the  push 
car  with  reasonable  care  to  prevent  injury 
to  anyone  lawfully  on  the  track,  and  to  keep 
it  under  his  own  supervision,  until  it  was 
returned  to  the  company,  and  that  for  the 
performance  of  that  duty  to  the  public  the 
company  was  bound;  the  failure  of  the  fore- 
man to  perform  it  was  the  failure  of  the  com- 
pany.— Salisbury  vs.  Erie  Railroad  Co.,  37 
Vr.  23.3. 

2.  Making  Flying  Drill. 

A  woman  seeing  a  car,  which  had  been 
derailed  while  a  flying  drill  was  being  made, 
coming  out  of  the  limits  of  a  freight  yard 
and  across  a  public  street  at  great  speed 
towards  the  place  where  she  was  standing, 
in  fright  ran  for  safety  and  fell  injuring  her- 
self. HELD,  that  she  was  entitled  to  re- 
cover damages  for  such  injury. — Tuttle  vs. 
Atlantic  City  Railroad  Co.,  37  Vr.  327. 


3.  Failure  To  Block  Car. 

The  plaintiff  while  a  passenger  on  the 
defendant's  train,  was  injured  in  a  collision 
between  the  train  and  two  freight  cars  stand- 
ing on  the  track.  These  cars  had  escaped 
from  a  freight  yard  near  the  passenger 
tracks  about  twenty  minutes  before  the 
collision.  The  railroad  and  its  appurten- 
ances, including  the  freight  yard,  belonged 
to  another  corporation,  but  were  used  in 
common  by  the  defendant  and  a  third  com- 
pany. The  tracks  in  the  freight  yard  had 
a  descending  grade  toward  the  place  of  col- 
lision, and  the  defendant  claimed  that  the 
escape  of  the  cars  resulted  from  their  being 
struck  by  a  drill  engine  of  the  third  company, 
through  the  negligence  of  the  engine  driver. 
HELD,  that  the  defendant's  duty  to  its 
passengers  required  it  to  foresee  the  danger 
of  such  an  occurrence  and  to  provide  means 
Cor  its  prevention,  and  since  it  had  provided 
no  means  except  the  care  of  those  engaged  in 
the  yard,  it  was  chargeable  with  their  negli- 
gence.— Dunn  vs.  Pennsylvania  KailroadCo., 
12  Vr.  21. 


4.  Failure  To  Stop  Trains  as  Scheduled. 

The  plaintiff,  before  purchasing  a  ticket  at 
Elizabeth,  inquired  of  the  agent  if  a  certain 
train  -topped  at  Chester,  was  answered  in 
the  affirmative,  and  given  a  time  table 
showing  that  the  train  was  scheduled  to  stop. 
HELD,  that  the  plaintiff  had  by  the  con- 
tract a  right  to  have  the  train  stop  a1  Chester, 
and  that  his  ejection  at  the  last  preceding 
Station  was  wrongful. — McDonald  VS.  Cen- 
tral Railroad  Co..  43  Vr.  280. 
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The  plaintiff  was  familiar  with  the  route, 
his  ticket  was  a  coupon  ticket,  of  which  cer- 
tain coupons  purported  to  be  issued  by  the 
Central  Railroad  Company  as  ag<  a1    and  he 

did  not  deny  that  he  knew  that  the  Central 
Railroad  Company  acted  as  agent  only  as  to 

points  beyond  its' own  read.      HELD,   that 

the  n  lation  of  carrii  c  and  pas  senger  did  not 
exist  between  the  plaintiff  and  the  Centra] 
Railroad  Company  after  the  train  lefl   the 

Central  lead        [bid 

Little  ■  Dusi  nberry,  17  Vr.  614.  dis- 
tinguished.— [bid. 


VIII.  RELIEF  DEPARTMENT. 

In  an  action  to  recover  damages  from  a 

railroad  company  for  an  injury  received 
while  the  plaintiff  was  in  its  employ,  it  was 
proved  by  the  company  that  it  and  some  of 
its  employes  had  established  a  relief  fund 
under  regulations  requiring  the  members  to 
contribute  certain  sums  out  of  their  wage-. 
and  requiring  the  company  to  take  charge 
of  the  fund,  to  manage  it  at  its  own  expense, 
and  out  of  it  to  make  payment  of  certain 
specified  benefits  to  sick  or  injured  members, 
or  in  case  of  the  death  of  a  member,  to  a 
beneficiary  named  by  him;  and  in  case  the 
fund  was  insufficient  to  make  such  pay- 
ments, to  supply  the  deficiency;  and  that 
plaintiff  had  become  a  member,  and  in  his 
application  had  agreed  that  the  acceptance 
of  benefits  from  the  fund  for  injury  or  death 
should  operate  as  a  release  of  all  claims  for 
damages  against  the  company  arising  from 
such  injury  or  death,  and  that  after  the 
injury  for' which  the  action  was  brought 
plaintiff  accepted  such  benefits.  The  trial 
judge,  on  motion  in  behalf  of  the  plaintiff', 
overruled  and  excluded  this  evidence 
HELD,  error,  because  the  transaction 
created  a  conl  rad  between  the  company  and 
its  employe  which  was  not  against  public 
policj  nor  lacking  in  mutuality  or  considera- 
tion, nor  beyond  the  power  of  the  company 
to  make;  nor  was  it  an  insurance  contract 
within  the  meaning  of  our  Insurance  law. 
It  therefore  furnished  a  complete  defence  to 
the  action. — Beck  vs.  Pennsylvania  Rail- 
road Co  .  34  Vr.232. 

The  payment  by  the  defendant  of  a  sum 
of  money,  after  the  death  of  the  injured  per- 
son, to  (tne  whom  he  made  his  beneficiary 
under  membership  in  a  relief  fund  established 
by  the  defendant,  is  not  a  bar  to  a  -uit  under 
the  Death  act  lor  the  benefit  of  the  widow 
and  next  of  kin. — McKeering  .vs.  Pennsyl- 
vania Railroad  Co.,  36  Vr.  5" . 

Rule  58  of  the  defendant's  relief  depart- 
ment reads  as  follows:  "Should  a  member, 
or  his  legal  representative,  make  claim  or 
bring  suit  against  the  company  or  against 
any  other  corporation,  which  may  be  at  the 
time-  associated  therewith  in  administration 
the  relief  departments  in  accordance  with 


the  terms  sot  forth  in  regulation  No.  ti.  for 
damages  on  account  of  injury  or  death  of 
such  member,  payment  of  benefits  from  the 

relief  fund  on  account  of  the  same  shall  not  be 

made  until  such  claim  shall  be  withdrawn 
or  suit  discontinued.  Any  compromise  of 
such  claim  or  suit,  or  judgment  in  i 
shall  preclude  any  i  laim  upon  the  relief  fund 
for  benefit-  on  account  of  such  injury  or 
death,  and   lie  benefits  from 

i  he  relief  fund  by  a  member  or  his  beneficiary 
oi  beneficiarii  =  on  accounl  of  injury  or  death 
-hall  operate  a-  a  release  and  satisfaction  of 
claims  again  >1  I  lie  company  and  any  and  all 

the     corporations    associated     therewith     in 
tin-  administration  of  the  relief  dip  , 
for  dam  e  i   from  such  injury  or 

death."  HELD,  that  the  judgment  in- 
tended by  that  rule  is  a  judgment  awarding 
the  plaintiff  some  damages. — O'Reilly  vs. 
Pennsylvania  Railroad  Co.,  40  Vr.  119.  A. 
41  Id.  828. 


IX.  FREIGHT   RATES,  AND  FARES. 

The  act  of  March   11th.    1880  (Gen.  Stat.. 

p.  2701,  sec.  270),  which  provides  that  it 
shall  not  be  lawful  for  any  railroad  company 
doing  business  under  a  special  charter  to 
charge  more  than  three  and  one-half  cents 
per  mile  for  carrying  each  p 
strued  as  a  penal  statute,  means  that 
senger  may  not  be  charged  three  and  one- 
half  cents  for  any  mile  that  i-<  not  in  whole 
or  in  part  within  the  obligation  of  the  car- 
rier to  transport  him,  but  that  if  the  pas- 
senger may  be  charged  at  all,  he  may  be 
charged  three  and  one-half  cents.  The  act 
doe-  not  mean  that  for  any  distance  less  than 
a  mile  a  passenger  is  to  be  carried  free,  or 
that  the  carrier  must  sub-divide  the  charge  of 
three  and  one-half  cents  per  mile  in  the 
exact  ratio  of  the  fraction  of  a  mile  of  actual 
transportation. — Hunter  vs.  Erie  Railroad 
Co.,  41  Vr.  101. 

Section  15  of  the  General  Railroad  law  of 
1873  (I  .en.  Stat .,  p.  2643)  vests  in  the  rail- 
road company  an  uncontrolled  discretion  to 
establish  such  rates  of  freight  and  fare  as  its 
own  interests  may  from  time  to  time  require, 
subject  only  to  the  maximum  rates  pre- 
scribed by  the  section,  and  to  the  reserved 
right  of  repealer  and  modification  by  the 
legislature. — Raritan  River  Railroad  Co.  v.-. 
Traction  Co.,  41  Vr.  732. 

The  courts  have  no  general  supervisory 
jurisdiction  over  the  question  of  freight  and 
passenger  rates. — Ibid. 

An  agreement  made  between  a  railroad 
company  and  a  competitor,  that  during  a 
limited  period  the  former  company  "will 
not  reduce  its  present  rates  of  fare  unless 
required  by  law,"  is  not  contrary  to  public 
policy  as  established  in  this  state. — Ibid. 

It  was  error  to  submit  to  a  trial  jury 
whether  from  the  evidence  and  from  the 
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reading  nf  the  contract  on  the  back  of  a  rail- 
road ticket  the  jury  find  that  the  plaintiff 
believed  he  had  a  right  to  use  the  ticket. — 
Spiess  vs.  Erie  Railroad  Co.,  42  Vr.  90. 

The  plaintiff  was  bound  by  the  express 
condition  on  the  ticket  that  the  defendant 
assumes  no  responsibility  beyond  its  own 
lines,  ,,n  the  thousand  mile  ticket. — Ibid. 

A  railroad  company  selling  a  ticket  for 
the  carriage  of  a  passenger  between  two 
points  is  liable  in  tort  for  an  injury  resulting 
to  such  passenger  through  the  negligence 
of  those  operating  the  train,  though  such 
train  was  "»  ned  ami  operated  by  a  different 
company,  the  ticket  being  receivable  for 
passage  thereon  through  an  arrangement 
between  the  two  companies. — Barkman  vs. 
Pennsylvania  Railroad  Co.,  21  N.  J.  L.  J. 
374. 


X.  MUNICIPAL  REGULATION  OF. 

A  municipal  ordinance,  passed  July  2d, 
1903,  imposed  certain  restrictions,  under 
penalty,  upon  every  steam  railroad  com- 
pany that  "failed  to  comply  with  or  observe 
the  provisions  of "  a  certain  act  of  the 
legislature,  approved  April  14th,  1864. 
The  act  thus  referred  to  at  no  time  pre- 
scribed any  duties  to  be  performed  by  any 
steam  railway  company.  HELD,  that  the 
ordinance  was  void  for  uncertainty. — Central 
Railroad  Co.  vs.  Elizabeth,  41  Vr.  578. 

A  municipal  ordinance  requiring  that  the 
signal  to  be  given  to  an  approaching  loco- 
motive engine  or  train  that  a  street  crossing 
is  free  from  danger  must  be  given  by  a 
member  of  the  crew  operating  such  ap- 
proaching locomotive  engine  or  train,  i-  un- 
reasonable.— Ibid. 

The  construction  of  its  railroad  by  the 
defendant,  under  the  municipal  consent 
thai  was  required  by  statute  and  that  was 
given  by  the  plaintiff  upon  condition  that 
i  he  defendant  would  pay  to  the  plaintiff  an 
annual  license  fee  for  each  car  run  by  the 
defendant  on  its  road,  constituted  an  obliga- 
tion resting  in  contract  to  pay  such  fees  to 
the  enforcement  of  which  obligation  by 
legal  action  the  statute  of  limitations  may 
be  pleaded. — Jersey  City,  &c.vs.  Jersey  City 
Railroad  Co.,   12  Vr.  307. 

^  municipal  government  invested  with  the 
ordinary  power  to  regulate  streets  is  a  trustee 
for  the  public,  and  its  control  over  the  streets 
is  restricted  to  acts  in  furtherance  of  the 
rights  of  the  public  in  them. — Burlington 
\      Pennsylvania  Railroad  Co.,  11  Dick.  259. 

Nee  13   Id.  547. 

A  resolution  by  the  board  of  directors 
of  a  corporation  that  it  should  construct  a 
line  of  railway,  and  thai  the  president  and 
secretary    were    authorized    to    execute    all 


papers  to  procure  ordinances  for  that  pur- 
pose, was  sufficient  to  authorize  the  presi- 
dent and  secretary  to  execute,  under  the 
corporate  seal,  an  acceptance  of  an  ordin- 
ance subsequently  passed  authorizing  the 
construction  of  the  road. — Mercer  Traction 
Co.  vs.  United  Companies,  20  Dick.  575. 

Where  an  ordinance  was  passed  authoriz- 
ing the  construction  of  a  railroad,  and  an 
acceptance  thereof  executed  under  the  cor- 
porate seal  by  the  president  and  secretary, 
the  presumption  of  their  authority,  arising 
from  such  execution,  is  not  rebutted  by  the 
absence  of  any  written  minutes  showing 
that  a  meeting  was  held  at  which  they  were 
empowered  to  execute  it. — Ibid. 

Gen.  Stat.,  p.  2689,  sec.  221  empowers 
municipal  authorities  to  make  such  con- 
tracts with  railroad  companies  as  shall 
secure  greater  safety  to  persons  and  pro- 
perty, or  facilitate  other  than  grade  cross- 
ings. Under  this  statute  a  city  contracted 
with  a  railroad  company  (whose  charter 
bound  it  to  keep  its  highway  crossing  fit  for 
safe  and  convenient  use,  and  gave  it  power 
to  elevate  its  tracks)  to  remove  certain 
tracks  at  a  grade  crossing,  substituting 
therefor  an  elevated  crossing.  HELD,  that 
the  obligation  thus  imposed  on  the  company 
was  paramount  to  the  conflicting  one  exist- 
ing by  virtue  of  a  prior  contract  with  a 
private  individual  to  maintain  a  switch  and 
siding,  so  that  the  later  contract  would  not 
be  specifically  enforced  in  equity  in  any 
manner,  but  such  individual  would  be  re- 
mitted to  his  legal  remedies. — Swift  vs. 
Delaware,  Lackawanna  and  Western  Rail- 
road Co.,  21  Dick.  34.     A.  Id.  452. 

Though  the  physical  construction  of  a 
grade  crossing  over  a  street  cannot  be  en- 
joined as  a  nuisance,  if  it  be  authorized  by 
law,  yet,  if  the  railroad  company  exhibits 
an  intention  not  to  comply  with  the  law 
with  respect  to  safeguarding  the  same, 
municipal  authorities  are  entitled  to  apply  1 1 . 
a  court  of  equity  for  relief  touching  the 
same. — Hudson  County  vs.  Central  Rail- 
road Co.  of  New  Jersey,  2  Rob.  500. 

One  of  the  steps  to  that  end,  being  an 
ordinance  of  the  township  committee  grant- 
ing permission  to  the  petitioner  to  construct 
its  road  under  the  Railroad  act  of  1896 
( 1'amph.  L.,  p.  329),  it  was  incumbent  upon 
the  petitioner  to  show  the  jurisdiction  of 
the  township  committee  to  pass  such  an 
ordinance. — Mercer  County  Traction  Co.  vs. 
United  New  Jersey  Railroad  and  Canal  Co., 
2  Kob.  715. 

The  written  consent  of  frontage  property 
owners  required  by  the  Street  Railroad  act 
Of  1896,  in  order  to  confer  jurisdiction  upon 
the  township  committee  to  pass  such  an 
ordinance,  must  be  a  consent  that  municipal 
permission  may  be  granted  for  the  construe 
tion  of  the  line  of  street  railway  for  which 
application  was  made  to  the  township 
committee. — [bid. 


RAILROADS  AND  CANALS,   XI,  XII,  XIII. 


Terminals  and  Stations. — Director. — Voting  Stock. 


XI.  TERMINALS  AND  STATIONS. 

Where  a  railroad  company  acquires  land 
for  terminal  purposes  in  the  heart  of  a  city, 
it  cannot  use  such  land  in  disregard  of  the 
comfort  and  property  of  others.  It  must 
adjust  its  operations  so  as  to  produce  the 
least  annoyance  possible. — Ridge  vs.  Penn- 
sylvania Railroad  Co.,  13  Dick.  172. 

The  right,  if  any,  which  a  private  individ- 
ual has  acquired  by  implied  contract  or 
otherwise,  to  compel  a  railroad  company  to 
maintain  a  station  at  a  certain  point  will 
not  be  enforced  by  injunction  restraining 
the  discontinuance  of  the  station,  but  the 
party  will  be  remitted  to  a  suit  for  damages. 
— Jacquelin  vs.  Erie  Railroad  Co.,  3  Rob. 
432. 

The  right,  if  any,  of  the  public  to  compel 
a  railroad  to  maintain  a  station  at  a  certain 
point  is  a  legal  one,  enforceable  by  manda- 
mus, and  not  by  injunction  to  prevent  the 
discontinuance  of  the  station. — Ibid. 

The  authority  of  the  courts  to  compel  a 
railroad  company  to  maintain  a  station 
where  not  required  by  charter  or  statute  is 
not  so  clear  as  to  justify  the  granting  of  a 
preliminary  injunction  restraining  the  dis- 
continuance of  such  a  station. — Ibid. 

Mandamus  to  compel  a  railroad  company 
to  maintain  a  station  at  a  certain  point  is 
an  adequate  remedy  where  the  company 
threatens  to  discontinue  the  station,  and  a 
preliminary  injunction  will  not  issue  to  keep 
the  matter  in  statu  quo  pending  the  determ- 
ination of  the  mandamus  proceeding. — 
Ibid. 


XII.  DIRECTOR. 

Where  options  on  property  were  procured 
by  a  director  and  promoter  of  a  railroad 
prior  to  the  day  on  which  he  resigned  and 
became  a  contractor  for  the  building  of  the 
road,  the  railroad  corporation,  on  its  organ- 
ization, had,  by  virtue  of  its  power  to  ratify 
his  contracts,  an  equitable  interest  in  the 
property,  so  that  when  he  took  the  deeds  he 
took  title  for  the  use  of  the  railroad. — Sea- 
coast  Railroad  Company  vs.  Wood.  20  Dick. 
530. 

Where  a  contractor,  in  purchasing  land 
for  building  a  railroad,  bought  certain  lots 
for  terminal  purposes  in  the  same  manner 
that  he  purchased  the  right  of  way  and 
built  the  road,  as  projected,  so  as  to  embrace 
and  enter  the  terminal,  which  thus  became 
an  essential  part  of  the  road,  he  was  pre- 
cluded from  asserting  that  the  terminal  prop- 
erties did  not  become  part  of  the  road  and 
from  setting  up  a  personal  right  therein. — 
Ibid. 

A  decree  in  a  suit  involving  the  validity 
of  bonds  issued  as  compensation  to  a  con- 
tractor for  the  building  of  the  railroad,  to 


which  such  contractor  was  a  defendant, 
which  disallowed  a  number  of  tin-  h 
being  in  excess  of  what  he  was  entitled  to, 
and  validated  others  on  the  ground  thai 
they  had  come  into  the  hands  of  bona-fide 
purchasers,  imposed  on  such  contractor  the 
burden  of  showing  that  the  bonds  and 
stock  which  lie  actually  received  did  not 
entirely  pay  him  for  certain  property  bought 
by  him  for  the  railroad. — Ibid. 

The  equity  of  a  railroad  to  hold  property 
which  a  contractor,  who  was  building  the 
road,  and  who  had  actually  received  bonds 
as  compensation  purchased  for  railroad 
terminals  taking  title  in  his  own  name,  was 
superior  to  the  equity  of  a  trust  whose  funds 
the  contractor  used  in  part  in  making  the 
purchase. — Ibid. 

The  fact  that  the  trustee  obtained  a  deed 
voluntarily  given  it  by  the  contractor  did 
not  improve  such  trustee's  position,  where 
no  part  of  the  trust  debt  was  canceled,  or 
any  security  delivered,  or  the  trust'  ■ 
tion  in  any  way  changed. — Ibid. 


XIII.  VOTING  STOCK. 

Where  a  decree  enjoined  a  corporation 
from  voting  the  stock  of  competing  railway 
companies  which  it  held,  or  from  exercising 
any  control  over  them  or  paying  any  divi- 
dends on  account  of  the  stock  so  held,  but 
provided  that  it  should  not  be  construed 
as  prohibiting  the  corporation  from  return- 
ing the  stock  in  the  railway  companies  to  its 
stockholders  in  exchange  for  its  own  stock, 
such  decree  did  not  require  that  the  specific 
stock  in  the  railway  companies  which  stock- 
holders had  transferred  to  the  corporation 
should  be  returned  to  them,  the  proviso 
being  permissive  and  not  mandatory. — ■ 
Continental  Securities  Co.  vs.  Northern 
Securities  Co.,  21  Dick.  274. 

Where  a  corporation  was  enjoined  from 
voting  stock  which  it  held  in  competing 
railway  companies  as  a  part  of  its  capital 
and  assets  or  from  declaring  dividends  on 
account  thereof,  necessitating  a  reduction 
of  its  capital  and  division  of  the  surplus 
thereby  created,  was  proposed  by  distribut- 
ing the  stock  of  the  railway  companies  held 
as  assets,  every  stockholder,  some  of  whom 
had  purchased  for  cash  in  the  open  market, 
was  entitled  to  his  proportionate  share  of 
each  class  of  the  stock,  where  there  is  a  pos- 
sible difference  in  market  value. — Ibid. 

Where  the  holding  by  a  corporation  of 
stock  in  competing  railway  companies  was 
adjudged  illegal,  a  stockholder,  or  his  suc- 
cessor in  interest,  cannot,  in  a  court  of  equity, 
enforce  the  return  to  him  of  the  specific  stock 
in  the  railway  companies  which  he  trans- 
ferred to  the  corporation  on  the  ground  that 
the  original  transfer  was  void  for  illegality, 
since  he  was  himself  a  conspirator. — Ibid. 


RAILROAD  CROSSINGS.— RAILROAD  POLICE.— RATIFICATION". 

RECEIVERS. 

Railroad  Police.— Ratification. 


On  reduction  of  the  capital  stock  of  a  cor- 
poration, where  the  surplus  thereby  created 
is  invested  in  the  stock  of  railway  companies, 
it  is  not  necessary  that  it  be  reduced  to  cash 
before  distribution  to  the  stockholders,  but 
the  stock  itself  may  be  distributed. — Ibid. 


RAILROAD  CROSSINGS. 

See  Railroads  and  Canals. 


RAILROAD  POLICE. 

Railway  policemen  commissioned  by  the 
governor,  under  the  act  respecting  railroads 
and  canals  (Gen.  Stat.,  p.  2671)  although 
appointed  on  the  application  of  the  railroad 
company,  receiving  their  compensation 
from  it,  and  subject  to  be  divested  of  their 
powers  by  its  act,  are  nevertheless  state 
officers,  charged  with  the  performance  of 
public  duties,  and  for  the  proper  discharge 
of  their  duties  and  exercise  of  their  official 
powers  are  responsible,  not  to  the  company, 
but  to  the  state. — Tucker  vs.  Erie  Railway 
Co.,  40  Vr.  19. 

In  order  to  render  a  company  responsible 
for  an  unwarranted  arrest  made  by  one  of 
such  policemen,  and  a  subsequent  malicious 
criminal  prosecution  by  him,  it  is  necessary 
to  show  that  his  action  was  instigated  by 
the  company  or  some  of  its  officers  or  em- 
ployes.— Ibid. 


RATIFICATION. 

Upon  the  proof  that  the  transaction  was 
known  to  the  claimant  to  be  an  individual 
one  and  not  with  the  bank,  the  burden  is 
cast  upon  the  claimant  to  establish  that  the 
act  of  the  cashier  thus  done,  for  his  own  in- 
dividual benefit,  was  authorized  or  ratified. 
— Campbell  vs.  Manufacturers'  National 
Bank,  38  Vr.  301. 

Failure  to  detect  that  which  an  inspection 
wi  t  h  ordinary  care  would  not  ha  ve  discovered , 
will  not  work  a  ratification.  Where  a  draft 
on  a  corresponding  bank  is  regular  on  its  face 
and  the  entry  upon  the  stub  of  the  draft 
book  from  which  it  is  taken  is  also  regular, 
there  is  nothing  to  go  to  a  jury  to  establish 
laches  in  the  officer  of  a  bank  for  neglect  to 
discover  its  fraudulent  character  from  in- 
spection.— Ibid. 

In  order  to  constitute  a  ratification  there 
must  be  acceptance  of  the  results  of  the  act 
with  an  intent  to  ratify  and  with  full  knowl- 
edge of  all  the  material  circumstances. — 
Russell  vs.  Erie  Railroad  Co.,  41  Vr.  808. 


Marriage  contracted  by  parties,  one  of 
whom  is  impotent,  is  not  void,  but  voidable 
merely  at  the  instance  of  the  disappointed 
party,  and  may  be  ratified  by  such  party. — ■ 
G.  vs.  G.,  1  Rob.  30. 

Where  a  woman  lived  with  her  impotent 
husband  for  twenty  years,  and  then,  with- 
out suing  for  annulment  of  the  marriage, 
separated  herself  and  accepted  a  competent 
support  from  him  for  ten  years  longer,  and 
until  he  discovered  her  in  adultery  and 
brought  suit  for  divorce,  such  conduct  on 
her  part  constituted  an  affirmance  of  the 
voidable  marriage. — Ibid. 

Y.,  who  owned  more  than  nineteen- 
twentieths  of  the  stock  of  an  amusement 
corporation,  and  was  one  of  its  directors, 
treated  the  enterprise  substantially  as  his 
own,  made  most  of  the  leases  in  his  own 
name,  collected  the  rents  and  acted  as 
general  manager,  with  full  powers,  without 
any  interference  by  the  other  officers  of  the 
company  rendering  them  general  statements 
each  year  of  the  amounts  collected  and  dis- 
bursed by  him.  He  negotiated  with  com- 
plainants for  a  lease  of  corporate  property 
for  a  reasonable  term,  under  which  they 
were  required  to  invest  a  large  sum  in  pre- 
paring the  property  for  use,  and,  with 
knowledge  of  such  occupancy,  treasurers  of 
the  corporation  were  permitted  to  collect 
rents  and  apply  them  to  the  benefit  of  the 
corporation.  HELD,  that  such  facts  were 
sufficient  to  establish  a  ratification  of  the 
lease  by  the  corporation,  and  that  com- 
plainants were  entitled  to  enjoin  the  further 
prosecution  of  an  ejectment  suit  by  the 
corporation  to  recover  possession  of  the 
property.  —  Clement  vs.  Young-McShea 
Amusement  Co.,  3  Rob.  347. 


RECEIVERS. 

I.  ACTIONS  AGAINST. 

1.  Permission  To  Commence. 

2.  Estoppel  by  Notice. 

II.  ACTIONS  BY. 

1.  To  Cancel  Deed. 

2.  On  Fire  Insurance  Policy. 

3.  To  Recover  Payments  Made 
After  Insolvency. 

III.  POWERS  OF. 

1.  In  Determining  Allowance  of 
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2.  To  Make  Assessment  on 
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3.  To  Compel  Contribution  for 
Repairs. 
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IV.  JURISDICTION    OF    EQUITY 
OVER. 

1.  To  Compel  Payment  of  Taxes. 

2.  When  Appointed  In    Federal 
Court. 

3.  Property   Garnished    in   An= 
other  Slate. 

V.  APPOINTMENT  OF. 

1.  At  Suit  of  Joint  Adventurer. 

2.  In  Suit  To  Declare  Trust. 

3.  In  Suit  To  Compel   Partner= 
ship  Accounting. 

4.  Of   Insolvent    Foreign    Cor= 
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0.  In  General. 
7.  Vacation  of. 

S.  For   Mismanagement  of 

Directors. 
9.  When    Corporation    Has    No 
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10.  To  Assign  Dower. 

11.  On  Foreclosure  Proceedings. 

12.  In  Foreign  Jurisdiction. 

13.  For  Voluntary  Association. 

14.  Injunction  as  Condition  Pre= 
cedent. 

15.  When  Assignment  for  Bene= 
fit  of  Creditors. 

VI.  DISTRIBUTION  OF  ASSETS. 

1.  Jurisdiction  of  Court  Over. 

2.  Deduction  for  Unpaid  Taxes 
by  Purchasing  Mortgagee. 

3.  On  Preferred  Claims. 

4.  Rents  When  Lessee  Insolv= 
ent. 

5.  Funds    Obtained    in    Private 
Settlement  for  Damage. 

6.  After  Final  Dissolution. 

VII.  COMPENSATION  OF. 

VIII.  ACCOUNTS  OF. 

Cross  References.  Bankruptcy;  Build= 
ing  and  Loan  Associations;  Cor= 
porations;  Executions;  Injunctions; 
Mortgages;  Pleading  and  Practice, 
(In  Equity);  Sales. 


1.  ACTIONS  AGAINST. 

I.  Permission  To  Commence. 

id,  LS87    24  I 
552,  sec. 

from  a  federal  court   which  has  appointed 
of  a  railroai 

his   maim  I    keeping  in 

structure  upon  the  lands  of  the  c 

Jr.  83. 

2.  Estoppel  by  Notice. 
A  >uit  by  a  stockholder  against 

to  have  established  against  the  reci 
a  claim  I  paid  therefor, 

•'i. nun!    ... 

company  as  to  its  financial  condition  and 
lintained 

when     after    such     pun  plaintiff 

acquired  information  a 
dition  of  the  company  and  the  issn 
stock  sufficient  to  disclose  the  falsity  of  the 
ml  on  inquiry. 
but  took  i 
until  nearly  thr© 
Parker.  13  Dick.  117. 


II.  ACTIONS  BY. 

I.  To  Cancel  Deed. 

The  receiver  of  a  partnership  cannot  file 
a  bill  to  cancel  a  deed  made  by  a  member 
of  the  firm  c<  roveying  his  individual  property 
to  defraud  the  firm  creditors. — Hiles  vs. 
Dunn,  16  Dick.  391. 

2.  On  Fire  Insurance  Policy. 

in  endorsement  on  fire  policies  by 
the  insured  is  a  mere  appointment  of  a  third 
person  to  receive  a  portion  of  the  money  in 
case  of  loss,  the  receiver  of  the  insured. 
in  it-withstanding  the  endorsement,  is  entitled 
to  recover  the  entire  amount  under  the 
policies. — Baughman  vs.  Camden  Manufac- 
turing Co.,  20  Dick.  546. 

3.  To  Recover  Payments  Made  After 
Insolvency. 

In  a  suit  by  the  receiver  of  an  u 
corporation  to  recover  payments  alleged  to 
have  been  made  by  the  officers  of  the  cor- 
poration after  its  insolvency  and  suspension 
i  f  business,  <  \  idence  held  to  show  that  when 
the  payments  were  made  the  corporation 
was  insolvent  and  had  suspended  its  ordinary 
— Miller  vs.  Audenreid,  1  Rob.  252. 
A.  2  Roh    65S 


VERS,    111.  IV,  V. 


ol      .I'u  isdiction  of  Equity  <  >\  er.     Ap 


Where,  in 

solveni   corporation  to  recovei   a   payment 
made  by  i  he  officers  od  a  note  after  Insol- 
imiI  cessation   of   the   corporal  ion1 
business,  LI  appeared  that  the  corporation 
i.illy  ceased  to  do  bu  Lne     and  that 
paid  after  protest,  a  conten- 
tion that  they  wei  i  paid  in   th 'dinary 

course  of  business  was  withoul  merit. — 
[bid 

Notes  given  bj  a  corporation 
dorsed  by  its  president,  and  the  payee  dis- 
counted them  a1  a  bank.  Thereafter,  and 
when  the  corporation  was  insolvent  and  had 
i  eased  to  do  business,  it  paid  the  note  .  '■ 
reason  of  which  payment  no  notices  of  pro- 
test were  given.  Subsequently  the  receiver 
oi  the  corporation  sued  to  recover  the  pay 
ment,  the  president  being  a  party  to  the  bill, 
and   a    d  liability. 

HELD    i  ha1  I  hougfi  i  he  moneys  had  been 

paid  in  the  bank  the  pay< f  the  notes 

should  repay  the  amount   to   the   receive 
Since   the   lank   had  lost  its  remedy  on  the 

presidi  nl '-  endorsement ;  but  t  he  | hai 

not  lost  its  remedy  on  the  officer's  endorse- 
ment, inasmuch  as  under  the  circumstances 
he  would  hoi  be  permil  ted  to  se1  up  his  dis- 
charge.— Ibid. 

Where,  at  the  time  of  the  insolvency  of  a 
corporation,  it  had  no  claim  against  a  bank, 

which  held  a  i ■  of  the  corporation  not  yet 

due,  and  the  corporation,  after  such  insol- 
vency and  the  cessation  of  business,  and 
before  the  maturity  of  the  note,  gave  the 
bank  a  demand  nolo,  which  the  bank  im- 
mediately charged  up  to  a  deposil  of  moneys 
made  by  the  corporation  that  day,  the  bank 
was  liable  for  the  amount  of  the  note  to  the 

receiver  oi  the  corporation. — Ibid. 


III.  POWERS  OF. 

1.  In  Determining  Allowance  of  Claim. 

\  receiver  of  ;i  credit  system  insurance 
company  stands  in  the  place  of  the  company 

as  to  the  allowance  or  disallowance  of  the 

claims  against  it.  and  when  he  acquires 
knowledge  of  loss  whilst  the  company  was 
solvent,  and  does  some  act  that  implies  that 
he  will  not  insi-i  upon  proper  and  correct 
proofs  of  loss  being  made,  he  cannot  there- 
after sef  up  this  omission  againsl  an  allow- 

ani E  i  he  claim    for  pro  rata  disl  ribution. 

<  .   iv  vs.  Blum,  HI  Dick    5  i  1 

2.  To  Make  Assessment  on  Stock. 

Under  the  Corporation  an  of  1896 
(Pamph.  1. .,  L896,  p.  299,  sec.  68),  providing 
that  all  the  property,  rights  and  privileges 
of  an  insolvent  corporation  shall  forthwith 
vesl  in  the  receiver  upon  his  appointment, 
assessment  calls  on  stockholders  ari'  properly 
made  by  the  receh  er  under  an  order  from 

the  court.-     Fall,  vs.  Wlnim ligar  Co.,  in 

Dick.  396. 


3.  To  Compel  Contribution  for 
Repairs. 

Where    property   of   a    cot 

i    the  hands  of  a   receive] 
realty  was  expected  p.  realize  more  thai 
enough  to  pay  a  mot  \  s 

led  money  in  care  of  it  while 

endes  \  oring  to  find  a  bidder,  but  on 

oi   it    did   not    realize  enough    to   pay  the 

Ieb1 .  the  mortgagee  -I 

required  to  contribute  to  the  general  fund  of 

the     e     l.ile     the     | Hit     SpCIlt    fof     IVpall 

'  nil    \  s.    Alryan    Woolen    Mill  .    3 
Rob.  710. 


IV.  JURISDICTION  OFEQUITY OVER. 

I.  To  Compel  Payment  of  Taxes. 

\\  here  property  coming  into  the 
a  receiver  is  subject  to  n  lien  for  taxes,  for 
1  cement  of  which  no  sped  nr  remedy 
is  provided  by  statute,  the  chancer}  court, 
of  which  tic  receiver  is  an  officer,  has  juris- 
diction by  reason  of  hi-  possession  of  I  he  prop- 
erty, to  provide  payment  of  the  taxes,  a-  a 
preferred  claim,  out  of  the  proceed  "l  the 
property. — Duryee  vs.  United  Stati 
System  Co.,  10  Dick.  311. 

2.  When  Appointed  by  Federal  Court. 

The  United  States  circuit  court  of  New 
Jersey,  had.  in  a  suit  by  a  foreign  creditor 
of  a    Xew   Jersey    corporation,    appointed   a 

receiver,  who  had  taken  charge  of  till  the 
assets  of  the  corporation  that  were  capable 
of  being  seized  and  had  undertaken  the  col- 
lection of  amounts  due  from  stockholders 
on  account  of  unpaid  subscriptions,  and  in 
such  suit  the  federal  court  had  also  issued 
tin  injunction  against  the  insolvent  corpora- 
tion in  the  terms  prescribed  by  the  New 
Jersey  statute,  (Pamph.  L.,  1829,  p.  59,  see 
0;  Corporation  act  of  1896,  sees  65,  66) 
Quaere.  Whether  this  suit  in  the  federal 
court  was  the  New  Jersey  statutory  equit- 
able action  or  some  dissevered  part  of  such 
statutory  action.'  Gallagher  vs.  Asphalt 
Company  of  America,  1  Rob.  441. 

3.  Property  Garnished  in  Another  State. 

Where  property  belonging  to  a  re  idenl  < 

New   Jersey  is  garnished  in  another  state  by 

\  alid  proceedings  taken  in  i  haf 
title  of  the  receiver  based  thereon  may  be 
asserted  in  New  Jersey.     Orient   Insurance 
Co.  v-   Rudolph,  ::  Rob  570. 


V.  APPOINTMENT  OF. 

I.  At  Suit  of  Joint  Adventurer. 

\  receiver  will  not  be  appointed  at  the 

suit     of    one    of    the     parties    to     .a     joint 
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adventure,  in  the  absence  of  fraud  or  mis- 
management or  actual  danger  to  the  joint 
assets. — Warwick  vs.  Stockton,  10  Dick.  61. 

2.  In  Suit  To  Declare  Trust. 

Where  a  receiver  appointed  in  supple- 
mental proceedings  files  a  bill  against  the 
judgment  debtor  and  another  person,  alleg- 
ing that  defendants  are  carrying  on  a  busi- 
ness which  belongs  to  a  judgment  debtor, 
but  is  in  the  name  of  the  other  defendant  to 
cover  up  the  debtor's  property  and  the 
allegations  of  the  bill  are  denied  by  defend- 
ants' answers,  complainant  is  not  entitled 
to  a  preliminary  injunction  or  a  receiver,  on 
the  ground  of  defendants' sole  ownership. — 
Guild  vs.  Meyer,  11  Dick.  183. 

3.  In  Suit  To  Compel  Partnership 
Accounting. 

Where  the  existence  of  a  partnership  is 
denied,  the  usual  rule  is  not  to  appoint  a 
receiver  until  that  question  is  determined. — 
Guild  vs.  Meyer,  11  Dick.  183. 

4.  Of   Insolvent   Foreign  Corporation. 

Whether,  after  a  foreign  corporation 
doing  business  in  this  state  has  passed  into 
the  hands  of  a  receiver  in  the  state  of 
its  domicile,  a  receiver  will  be  appointed  in 
this  state,  and  if  so,  whether  the  domicile 
receiver  will  be  appointed  here,  will  depend 
upon  the  volume  and  kind  of  business  done 
in  this  state,  and  whether  any  special  in- 
terest of  the  creditors  or  citizens  in  this  state 
is  likely  to  be  involved  in  the  settlement  of 
the  insolvent  affairs. — Irwin  vs.  Granite 
Stale  Association,  11  Dick.  244. 

The  receiver  in  this  state  is  amenable 
alone  to  the  direction  of  this  court  and  not 
to  the  direction  of  the  domiciliary  receiver. 
—Ibid. 

5.  When  Deadlock  in  Management  of 

Corpora  ion. 

When,  by  reason  of  dissensions  among 
the  directors  of  a  trading  corporation,  there 
is  a  deadlock  in  the  management  of  its  busi- 
ness by  them,  a  receiver  pendente  lite  may 
be  appointed. — Sternberg  vs.  Wolff,  11 
Dick.  389. 

The  president  of  a  corporation  is,  by  the 
very  nature  of  his  office,  its  executive  and 
general  manager,  and  while  he  personally 
performs  those  duties  in  an  unexceptionable 
and  successful  manner,  the  mere  fact  that 
he  excludes  another  officer  of  the  corpora- 
tion from  participating  in  the  conduct  of  its 
business,  is  not  sufficient  reason  for  the 
appointment  of  a  receiver. — Irwin  vs.  Gran- 
ite State  Association,  11  Dick.  555. 

6.  In  General. 

The  court  of  chancery  ought  not  to  in- 
terfere   with    the    business     of    a    solvent 


corporation,  by  the  appointment  of  a  receiver, 
unless  there  is  a  present  danger  to  the  in- 
terests of  the  stockholders  consisting  of  a 
serious  suspension  of,  or  interference  with 
the  conduct  of  the  business  and  a  threat- 
ened depreciation  of  the  value  of  the  assets 
consequent  thereupon,  which  may  be  met 
and  remedied  by  a  receiver.  In  other 
words,  it  must  appear  that  the  appointment 
of  a  receiver  will  serve  some  beneficial  pur- 
pose to  the  stockholders. — Sternberg  vs. 
Wolff,  11  Dick.  555. 

It  clearly  appearing  in  this  case,  by  the 
proofs,  that,  aotwithstanding  dissensions 
and  litigations  between  the  directors  and 
the  business  of  the  company  was 
being  conducted  by  the  president  in  strict 
accordance  with  the  corporate  sch 
full  volume,  and  with  the  usual  profit  to 
the  stockholders,  and  that  it  was  not  being 
interfered  with  by  the  litigation,  and  that 
no  corporate  action  was  necessary  in  order 
to  its  continuance,  the  appointment  of  a 
receiver,  upoa  the  application  of  the  officer 
who  was  found  by  the  court  to  be  in  fault, 
was  refused. — Ibid. 

7.  Vacation  of. 

A  bill  was  filed  by  the  complainant  pray- 
ing that  the  defendant  company  be  declared 
insolvent,  and  that  a  receiver  be  appointed. 
After  the  receiver  was  appointed  the  de- 
fendant filed  a  petition,  setting  up  new 
facts  and  praying  that  the  appointment  of 
receiver  be  vacated.  HELD,  that  it  was 
not  necessary  toJile  a  bill  in  the  nature  of  a 
bill  of  review  to  obtain  the  relief  asked  for 
in  the  petition.  A  bill  of  review  is  neces- 
sary after  final  decree  only. — Franklin 
Electric  Light  Co.  vs.  Fort  Wayne  Electric 
Corporation,  13  Dick.  543. 

The  equitable  action  under  the  above 
cited  statute  was  then  commenced  in  the 
court  of  chancery  of  New  Jersey*  and  a  final 
decree  was  made  therein  that  an  injunction 
issue  disabling  the  corporation  from  exer- 
cising its  franchises,  but  the  application 
for  a  receiver  upon  the  final  decree  was 
denied,  65  N.  J.  Eq.  (20  Dick.)  258.  The 
motion  for  a  receiver  being  now  renewed, 
and  it  not  appearing  that  there  were  assets 
beyond  the  scope  of  the  federal  receiver- 
ship. HELD,  that  the  motion  should  be 
denied. — Gallagher  vs.  Asphalt  Company 
of  America,  1  Rob.  441. 

8.  For  Mismanagement  of  Directors. 

Where  a  corporation  legally  leases  its 
property  for  a  term  of  years,  though  for  a 
sum  insufficient  to  pay  interest  on  its  bonds, 
a  receiver  will  not  be  appointed  at  the  in- 
stance of  a  stock  and  bondholder,  in  the 
absence  of  mismanagement  by  the  directors, 
since  all  the  receiver  could  do  would  be  to 
collect  the  rents  subject  to  the  lien  of  the 
mortgage. — Cape  May  vs.  Cape  May.  &c, 
Railroad  Co.,  14  Dick.  59. 
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9.  When  Corporation  Has  No  Assets. 

Where  one  corporation,  leasing  the  prop- 
erty of  another,  has  no  assets  but  the  rem- 
nant of  the  term,  and  cannot  operate  under 
the  lease  at  a  profit,  the  lease  has  no  value, 
and  hence  the  appointment  of  a  receiver  is 
not  justified. — Grey  vs.  Greenville  &  Hudson 
Railway  Co.,  14  Dick.  372.     See  17  Id.  768. 

10.  To  Assign  Dower. 

A  receiver  will  be  appointed,  upon  a 
proper  case  being  made,  to  have  dower 
assigned  for  the  benefit  of  the  creditors,  &c. 
— Tenbrook  vs.  Jessup,  15  Dick.  234. 

1 1 .  On  Foreclosure  Proceedings. 

That  property  mortgaged  has  decreased 
in  commercial  value,  incident  to  a  general 
decrease  of  farm  values,  and  that  the  mort- 
gagor did  not  pay  the  interest,  which  was 
due  to  failure  in  the  crops,  is  not  ground 
for  the  appointment  of  a  receiver  in  pro- 
ceedings to  foreclose. — Horner  vs.  Dey,  16 
Dick.  554. 

12.  In  Foreign  Jurisdiction. 

A  party  who  applies  to  this  court  for,  and 
obtains  the  appointment  of,  a  receiver  for 
an  insolvent  corporation,  and  the  vesting 
of  the  title  of  the  assets,  thereof  in  such  re- 
ceiver, will  not  be  permitted  by  this  court 
to  take  proceedings  in  a  foreign  jurisdiction 
to  obtain  a  prior  lien  on  those  assets  for  his 
own  debt. — Chesapeake  and  Ohio  Railway 
Co.  vs.  Atlantic  Transportation  Co.,  17 
Dick.  369.     See  Id.  751. 

13.  For  Voluntary  Association. 

Construction  of  the  provisions  of  "An 
act  for  winding  up  voluntary  associations 
and  associations  with  partnership  liabilities" 
(Pamph.  L.,  1899,  p.  485),  respecting  the 
constitutionality  of  the  act,  who  can  file  a 
bill  or  petition  thereunder,  and  the  questions 
to  be  decided  when  an  answer  is  filed  by  a 
listed  member  of  the  association. — Henry 
vs.  Simanton,  19  Dick.  572.  See  1  Rob. 
606. 

A  grange  was  organized  for  the  primary 
purpose  of  establishing  a  store  where  gen- 
eral merchandise  should  be  sold  and  ex- 
changed for  the  benefit  of  its  members. 
The  business  was  conducted  by  a  superin- 
tendent, under  his  name.  The  executive 
functions  of  the  grange  were  in  the  hands 
of  three  trustees.  Several  notes  signed  by 
the  trustees  had  been  given  in  the  course 
of  its  business,  interest  being  paid  out  of 
the  funds  of  the  association.  The  associa- 
tion became  insolvent,  and  creditors  hold- 
ing notes  filed  a  bill.  HELD,  that  the 
court  had  jurisdiction  to  appoint  a  receiver 
and  grant  an  injunction. — Ibid. 

The  grange  became  incorporated  under 
Hi,    act  of  1876  (Gen.  Stat.,  p.  1644),  forthe 


incorporation  of  granges,  but  there  was  no 
effort  to  become  incorporated  under  any 
other  statute.  HELD,  that  it  did  not  be- 
come a  corporation  de  facto  for  the 
purpose  of  transacting  mercantile  busi- 
ness.— Ibid. 

14.  Injunction  as  Condition  Precedent. 

A  bill  against  a  corporation  seeking  an 
injunction  and  receiver  on'  the  ground  of 
insolvency  under  the  Corporation  act,  and 
also  embracing  a  distinct  action  based  upon 
the  general  equity  jurisdiction  of  the  court 
against  the  same  alleged  insolvent  corpora- 
tion and  other  defendants,  is  multifarious. 
— Pierce  vs.  Old  Dominion,  &c,  Smelting 
Co.,  1  Rob.  399. 

A  receiver  for  an  insolvent  corporation 
cannot  be  appointed,  under  section  66  of 
the  Corporation  act  (Pamph.  L.,  1896,  p. 
298),  before  the  order  for  an  injunction 
preventing  the  corporation  from  exercising 
its  franchises. — Ibid. 

15.  When  Assignment  for  Benefit  of 

Creditors. 

After  a  corporation  makes  a  general  as- 
signment for  the  benefit  of  its  creditors,  it 
may  be  adjudged  insolvent,  a  receiver  ap- 
pointed, the  assignee  removed  and  all 
further  proceedings  with  regard  to  such 
insolvency  conducted  under  the  jurisdic- 
tion of  the  court  of  chancery. — Gilroy  vs. 
Somerville  Woolen  Mills,  1  Rob.  479. 


VI.  DISTRIBUTION  OF  ASSETS. 

1 .  Jurisdiction  of  Court  Over. 

The  securities  deposited  by  a  foreign 
building  and  loan  association  with  the 
secretary  of  state  as  a  condition  upon  which 
it  is  permitted  to  do  business  in  this 
state,  will  be  controlled  by  this  court 
so  as  to  secure  the  payment  of  the 
amounts  awarded  to  shareholders  in  this 
state  upon  final  distribution  of  the 
assets  of  such  insolvent  corporation. — Irwin 
vs.  Granite  State  Association,  11  Dick.  244. 

2.  Deduction    for    Unpaid    Taxes    by 
Purchasing  Mortgagee. 

Premises  sold  under  a  senior  mortgage, 
subject  to  two  years'  taxes,  were  purchased 
by  the  mortgagee  foreclosing,  and  did  not 
bring  enough  to  satisfy  the  mortgage.  A 
receiver  appointed  at  the  instance  of  a 
junior  mortgagee  reported  funds  in  hand, 
and  asked  for  discharge.  HELD,  that  the 
taxes  being  a  lien  on  the  land  at  the  time 
it  was  purchased,  the  purchasing  mort- 
gagee stood  in  tin'  same  relation  as  any 
stranger,  and  was  not  entitled  to  have  tin- 
amount  derived  from  the  receivership  ap- 
plied to  payment  of  taxes. — New  .lerscv 
Title,  &c,  Co.  vs.  Cone  &  Co.,  19  Dick.  45. 
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After  :i  senior  mortgagee  began  foreclos- 
ure proceedings,  a  junior  mortgagee  applied 
I'm-  and  eeured  the  appointment  of  a  re- 
reiver,  without  any  order  as  to  the  applica- 
tion of  funds  that  might-  bo  derived  from 
the  receivership.  The  premises  were  pur- 
chased bj  the  senior  mortgagee  for  less  than 
enough  to  atisfy  hi-  mortgage,  HELD, 
that  he  was  entitled,  as  against  the  junior 
mortgagee,  tn  have  funds  derived  from 
Hie   receivership  applied  to  the  deficiency, 

.■md  the  junior) -tgagee  was  nol  entitled 

to  any  priority  as  tn  such  fund  by  securing 
the  appoint  menl      [bid. 

3.  On  Preferred  Claims. 

A  typewriter  company  appointed  "deal- 
ers" fur  the  sale  of  its  machines  in  South 

Africa,    they   to    purchase   and    pay    for   tile 

machines  consigned  to  them,  with  the  ex- 
clusive right  of  sale.  A  third  party  hail 
been  appointed  temporarily,  the  appoint- 
ment terminating  May  1st,  1894,  and  the 
defendant  corporation,  which  had  an  agent 
in  South  Africa,  had,  late  in  been 
appointed  in  his  stead,  but  the  temporary 
dealer  was  to  have  the  right  to  continue, 
if  lie  desired,  to  November  1st.  He  accord- 
ingly in  July  sent  in  an  order  for  machine-, 
which  were'  sent  to  him.  The  typewriter 
company  at  the  same  time  wrote  defend- 
ant's agent  that  it  would  draw  on  the  tem- 
porary dealer  in  the  usual  way,  and  send 
the  drafts  to  him  to  be  collected,  "by  pre- 
senting the  drafts  to  him  either  personally 
or  through  the  bank  which  usually  receives 
them,"  &c.  A  few  days  later  they  sent  the 
draft  to  defendant,  with  the  request  that 
it  lie  transmitted  to  the  agent  for  collection, 
&c.  The  agent  made  the  collection  and 
deposited  the  proceeds  to  the  credit-  of  the 
defendant,  which  afterwards  became  insolv- 
ent HELD,  that  the  agent  was  acting 
in  the  matter  for  the  typewriter  company 
and  should  have  remitted  direct-  to  it,  and 
it  was  accordingly  entitled  to  have  its 
claim  for  the  amount  of  the  draft  preferred. 
Sherman  vs.  Sherman  &  Lyon  Co.,  19 
Dick.  57. 

4.  Rents  When  Lessee  Insolvent. 

A  lessor  in  a  lease  for  a  term  of  years,  at 
a  designated  annual  rental,  which  gives  the 
lessor  tlie  right  of  reentry  in  case  of  a  fail- 
ure to  pay  the  rent,  is  not  entitled,  on  the 
insolvency  of  the  lessee,  to  demand  from 
the  receiver  the  rent  accruing  under  the 
lease  after  the  receiver  quits  the  premises. — 
Klein  vs.  Gavenesch  Co.,  19  Dick.  50. 

Where  a  lease  to  a  corporation  provided 
that  if  any  rent  should  be  due  and  unpaid 
the  lease  should  become  void,  and  the  lessor 
might  reenter,  the  fact  that  after  default 
in  the  rent  a  receiver  was  appointed  for  the 
lessee  and  the  lessor  accepted  rent  from 
such  receiver  while  he  was  in  possession, 
does  not  of  itself  constitute  a  waiver  of  the 
right  to  reenter  for  the  rent  remaining  un- 
paid, but  the  lessor  is  not  entitled  to  forfeit 


the  lease  until  it  appears  that  tin    ■■ 
is  unwilling  or  unable  to  pay  the  overdue 
rent. — Fleming   vs.    Fleming    Hotel    (',,.    "■', 
Rob.  715. 

5.  Funds  Obtained   in   Private  Settle- 
ment for  Damage. 

Mortgagees  of  corporate  property  are  not 

entitled  to  follow  into  the  hands  of  a  re- 
ceiver, appointed  in  ii  ceedings 
!  he  corporation  funds  received  by 
the  receiver  from  a  railroad  for  damage 
caused  by  lire  to  the  mortgaged  property, 
when  such  funds  wen-  obtained  through  a 
private  settlement,  not  affecting  the  right 
«>f  the  mortgagees,  to  recover  against  the 
railroad  for  impairment  of  their  security. — 
Nessler  vs  Industrial  &c  ,  Co.,  20  Hick.  491. 
See  64  At.  loo 

6.  After  Final  Dissolution. 

Corporation  act,  section  til  (Gen.  Stat., 
p.  919),  enacts  that  on  the  final  dissolution 
of  any  corporation  all  its  estate  shall  vest 
in  the  stockholders  in  their  respective  pro- 
portions. HELD,  that  the  suspension  of 
business  by  a  corporation,  owing  to  the 
destruction  of  its  plant  by  fire,  did  not  bring 
the  corporation  within  section  til. — Miller 
vs.  Audenreid,  1  Rob.  25-'.      A.  2  Rob.  658. 


VII.   COMPENSATION  OF. 

An  order  of  the  court  to  that  effect,  and 
also  one  for  authority  to  incur  indebtedness, 
is  necessary  to  entitle  receivers  to  retain 
their  salary  or  compensation  as  a  preferred 
claim  as  against  claimants  wdio  have,  at  the 
request  of  the  receiver,  advanced  money  or 
performed  services  for  the  trust :  and  where 
the  fund  in  hand  is  not  sufficient  to  pay  all 
the  receivers'  debts  and  their  compensation, 
the  distribution  must  be  made  pro  rata. — 
Nessler  vs.  Industrial  tee.,  Co.,  20  Dick.  490. 
See  64  At.  109. 


VIII.  ACCOUNTS  OF. 

Exceptions  to  a  final  account  of  the  re- 
ceiver of  an  insolvent  corporation  will  not 
be  considered  if  they  relate  to  matters 
wliich  could  have  been  urged  against  mak- 
ing the  decree  of  insolvency,  or  upon  an 
order  to  show  cause  why  a  previous  account 
of  the  receiver  should  not  be  set  aside,  ob- 
tained bv  the  exceptant. — Strauss  •-. 
Machine"  A-  Supply  Co.,  3  Rob.  19. 

The  account  now  presented,  being  un- 
supported by  sufficient  vouchers,  will  be 
referred  to  a  master,  by  an  order  excluding 
from  consideration  every  matter  adjudicated 
upon  in  the  decision  of  the  order  to  show 
cause  and  the  confirmation  of  the  report  on 
the  previous  accounts  of  the  receiver. — 
Ibid. 


RECOUPMENT.— REDEMPTION.— REFERENCES  AND  REFEREES. 

REFORMATION   OF  INSTRUM ENTS,  I. 

For  Oversight  or  Mistake. 


RECOUPMENT. 

"See  Pleading  and  Practice,  (At  Law.) 


REDEMPTION. 

See  Mortgages;  Pledges;  Subrogation; 
Taxation. 


REFERENCES  AND  REFEREES. 

See   Evidence;    Pleading  and  Practice, 
(In  Equity.) 


REFORMATION  OF  INSTRU- 
MENTS. 

I.  FOR  OVERSIGHT  OR   MISTAKE. 

1.  In  Omitting   Right   of  Way 
in  Deed. 

2.  Necessity  of  Mutuality. 

3.  Sufficiency  and  Admissibility 
of  Evidence. 

4.  Judgment  at  Law  as  Bar. 

5.  In  Omitting  Word   "Heirs" 
To  Pass  Fee. 
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I.  FOR   OVERSIGHT   OR  MISTAKE. 
1 .  In  Omitting  Right  of  Way  in  Deed. 

The  owner  of  adjoining  lots,  the  rear  of 
which  had  no  connection  with  any  street, 
formed  the  plan,  in  selling  them,  of  reserv- 
ing an  alleyway  three  feet  wide  acros  the 
rear  of  each  lot,  and  opening  on  a  public 
alley  at  one  end  for  the  common  use  of  the 


owners  of  the  interior  lots.  The  deed  given 
a  purchaser  of  one  of  the  interior  lots,  from 
whom  complainant  purchased,  contained  a 
reservation  of  such  way,  but  contained  no 
grant  of  right  of  way  over  the  lots  inter- 
vening between  such  lot  and  the  alley, 
which  were  then  owned  by  the  vendor, 
though  such  grant  was  intended.  Such 
deed  was  duly  recorded.  All  the  lots  were 
sold  with  the  verbal  understanding  thai 
the  way  was  to  be  reserved,  but  through 
oversight  the  reservation  was  omitted  from 
the  deed  given  to  the  purchaser  of  the  one 
adjoining  the  alley  into  which  the  way 
opened.  The  purchaser,  in  building,  how- 
ever, left  a  covered  way  up  to  the  second 
story,  and  it  was  used  by  complainant  and 
the  owners  of  the  other  lots  at  the  time  such 
lot  was  purchased  by  defendant.  HELD, 
that  complainant  was  entitled  to  have  the 
deed  of  her  grantor  reformed,  so  as  to  con- 
vey the  right  to  use  the  way  over  defend- 
ant's lot,  defendant  being  chargeable  with 
notice  of  such  right  by  the  record  of  the 
deed  as  written,  and  the  use  made  of  the 
way  when  he  purchased,  of  which  he  had 
actual  knowledge. — Haslett  vs.  Stephanv. 
10  Dick.  68. 

2.  Necessity  of  Mutuality. 

Courts  of  equity  have  power  to  reform 
deeds  for  the  correction  of  mistakes,  but  to 
warrant,  reformation  there  must  be  a  mutual 
mistake-  -that  is.  a  mistake  shared  in  by 
both  parties. — Herron  vs.  Mullen,  11  Dick. 
839. 

In  order  to  reform  a  written  contract  for 
the  sale  of  realty  by  substituting  a  descrip- 
tion by  metes  and  bounds  for  a  general  de- 
icription  by  lot  number,  a  mutual  mistake 
with  tin-  respect  to  the  form  of  the  contract 
a-  actually  signed  is  necessary. — Gough  v.-. 
\\  iUiamsoii,   17  I  tick.  526. 

An  instrument  will  not  be  reformed  for 
mistake  in  the  absence  of  fraud,  unless  the 
mistake  was  mutual. — Whelen  vs.  Osgood- 
by,  17  Dick.  571. 

Reformation  of  a  conveyance  of  lands 
will  not  be  decreed  except   on  clear  proof 

that,    by    mutual    mistake    of    the    parties 
thereto,  it  expresses  something  which   they 
did  not   intend,  or  omits  to  express 
thing    which    they    did    intend. — Aller    vs. 
('router,  Hi  Dick. '381. 

Cases  of  plain  mistake  or  misapprehen 
ion  of  right,  though  not  the  effect  of  fraud 
or  contrivance,  are  entitled  to  tin-  interpo- 
sition of  a  court  of  equity  where  thi  n 
been  no  negligence  on  the  part  of  the  appli- 
cant.— Seedesboro  Association  vs.  Cans,  20 
Dick.  132, 

A  purchase  money   mortgage  will  not  be 
reformed    by   striking   therefrom    a    clause 
mortgaging  pari  of  the  property  purch 
on  the  ground  of  the  alleged  mi-take  of  the 
mortgagor  company,  that  it  did  not  suppose 
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or  intend  that  the  mortgage  should  include 
that  portion  of  the  property  purchased; 
when  it  appears  that  the  clause  in  question 
was  intentionally  and  in  good  faith  inserted 
by  the  mortgagor's  attorney,  that  the  mort- 
gagee had  always  in  good  faith  supposed 
and  intended  that  the  purchase  money 
mortgage  should  cover  all  the  property  pur- 
chased (including  the  part  now  sought  to 
be  excepted),  and  did  not  know  until  after 
the  mortgage  had  been  madeyvnd  delivered, 
that  the  mortgagor  claimed  that  the  portion 
of  the  property  purchased  now  sought  to  be 
stricken  from  the  mortgage  should  have 
been  on  itted  from  it.  Then'  is  no  mutu- 
ality in  the  alleged  mistake. — Anderson  vs. 
Anderson  Food  Co.,  21  Dick.  209.  A.  1  Rob. 
730. 

A  deed  may  be  corrected  on  the  ground 
of  mistake  when-  the  mistake  is  mutual..  If 
unilateral,  the  remedy  is  rescission. — Wir- 
sching  vs.  Grand  Lodge,  1  Rob.  711.  A.  03 
At.  1119. 

3.  Sufficiency  and  Admissibility  of 
Evidence. 

Courts  of  equity  have  power  to  reform 
deeds  and  other  instruments  for  the  correc- 
tion of  mistakes,  but  to  warrant  the  exer- 
cise of  the  power,  the  proof,  in  demonstra- 
tion of  mistakes,  must  be  clear  and  satis- 
factory. The  courts  will  not  change  what 
is  written  upon  loose,  doubtful  or  equivocal 
evidence. — Morris  vs.  Kettle,  11  Dick.  S26. 

The  proofs  in  this  case  fail  to  show  satis- 
factorily a  mutual  mistake  as  to  the  nature 
or  contents  of  the  deed  sought  to  be  re- 
formed.— Ibid. 

Parol  declarations  made  by  lessors'  agent 
at  the  time  of  the  execution  of  a  guaranty 
for  the  payment  of  rent,  to  the  effect  that 
the  lease  would  be  altered  by  inserting  a 
clause  providing  for  the  abatement  of  the 
rent  specified  in  the  lease  and  guaranty, 
is  inadmissible  in  an  action  to  reform  the 
lease  on  the  ground  of  mistake. — Seitz 
Brewing  Co.  vs.  Ayers,  15  Dick.  190. 

Where  an  oral  promise  was  made  that  a 
guaranty  for  the  payment  of  rent  should 
not  be  delivered  until  the  lessors  consented 
to  the  insertion  of  a  clause  in  the  lease  for 
the  reduction  of  rent,  and  it  was  delivered 
with  nothing  to  indicate  the  existence  of 
such  condition,  the  guarantor  was  bound 
upon  the  facts  shown  in  this  case.  HELD, 
that  the  evidence  was  insufficient  to  war- 
rant a  reformation  of  the  lease  on  the  ground 
of  mistake. — Ibid. 

Fraud  or  mistake,  to  sustain  a  reforma- 
tion of  an  instrument,  must  be  proved  be- 
yond a  rational  doubt. — Whelen  vs.  Os- 
goodby,  17  Dick.  571. 

4.  Judgment  at  Law  as  Bar. 

A  judgment  that  plaintiff  did  in  fact 
make  a  valid  and  enforceable  contract   at 


law  is  no  bar  to  a  suit  in  equity  to  relieve 
him  from  its  effect  on  the  ground 
take.— Scott  vs.  Hall,  13  Dick.  42.     See  LS 
Id.  451. 

5.  In  Omitting  Word  "Heirs"  To  Pass 
Fee. 

Lands  were  devised  to  Israel  Smith  and 

the  heirs  of  his  body  by  a  will  executed  in 
1818.  Testatrix  died  in  1825,  and  the  oper- 
ative effect  of  her  will  was  governed  by  the 
provisions  of  the  act  of  June  18th,  1820. 
Upon  her  death,  Israel  took  a  vested  estate 
therein  for  life;  when  he  afterwards  married, 
his  wife  took  an  inchoate  estate  of  dower 
therein;  as  children  were  born,  each  be- 
came  seized  of  a  vested  estate  in  fee  ex- 
pectant on  Israel's  death,  and  opening  to 
admit  a  like  vested  estate  in  subsequently 
born  children. — Holme  vs.  Shinn,  17  Dick.  1. 

Israel  and  Lucy,  his  wife,  and  their  only 
surviving  child,  James,  conveyed  their  re- 
spective interests  in  the  lands  to  one  Van 
Meter,  who  reconveyed  the  same  to  Israel, 
Lucy  and  James  as  joint  tenant.-.  Van 
Meter's  conveyance  on  its  face  passed  only 
a  life  estate  because  the  word  "heirs"  was 
omitted.  By  a  stipulation  of  parties,  it 
is  admitted  that  the  deed  was  intended  to 
pass  a  fee  simple  estate,  and  the  omission 
of  .words  of  inheritance  was  by  mistake  of 
the  parties.  HELD,  that  the  deed  may 
be  reformed  to  effectuate  the  admitted  in- 
tent of  the  parties  thereto,  either  under  the 
general  prayer  for  relief,  or  under  an  amend- 
ment of  the  bill  by  a  specific  prayer.— Ibid. 

In  a  suit  to  reform,  on  the  ground  of  mis- 
take, a  mortgage  conditioned  upon  the 
mortgagor  making  certain  payments  to  the 
mortgagee  and  "successors"  it  appeared 
that  the  attorney  who  drew  the  instrument 
used  the  word  "successors,"  in  the  sense  of 
"heirs"  and  that  the  parties  intended  to 
convey  a  fee,  instead  of  merely  a  life  estate. 
HELD,  that  the  evidence  authorized  a 
reformation  by  substituting  the  word 
"heirs"  for  "successors." — Whelen  vs.  Os- 
goodby,  17  Dick.  571. 

6.  To  Correct  Interest  Period  in 
Mortgage. 

In  a  suit  to  reform  a  mortgage  condi- 
tioned upon  the  mortgagor  paying  a  debt 
in  five  years,  with  interest  from  date  at 
"5  per  cent.,  five  years  from  date,  which  will 
be  on  May  1st,  1905."  on  the  ground  of  mis- 
take, so  as  to  provide  for  the  payment  of 
interest  annually,  instead  of  at  the  end  of  the 
five  years,  as  claimed  by  the  mortgagor,  the 
attorney  who  drew  the  instrument  testified 
that  the  interest  was  to  be  paid  at  the  end 
of  five  years,  while  an  agent  of  the  mort- 
gagee testified  that  the  interest  was  to  be 
paid  annually.  HELD,  that  the  testimony, 
measured  by  common  experience  and  busi- 
ness usage,  established  an  agreement  which 
required  the  annual  payment  of  interest. — 
Whelen  vs.  Osgoodby,  17  Dick.  571. 
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7.  Of  Attorney  or  Solicitor. 

Complainant,  seventy-one  years  of  age, 
physically  infirm,  a  German  unable  to  read 
or  write  English,  applied  for  admission  to 
defendant's  Masonic  home.  One  of  the 
rules  of  the  lodge  was  that  an  applicant 
should,  before  admission,  execute  to  it  a 
deed  of  all  his  property.  Complainant,  at 
the  time  of  his  application,  had  a  vested 
interest  in  a  legacy  of  $3,000,  payable  at 
the  death  of  his  brother's  widow.  At  the 
time  he  executed  the  deed  (which  was  in 
English)  he  was  informed  by  an  attorney 
that  his  interest  in  the  legacy  did  not  con- 
stitute property,  and  would  not  pass.  He 
had,  before  executing  it,  stated  in  his  ap- 
plication that  he  was  without  property, 
real  or  personal,  and  he  was  received  into 
the  home  on  this  understanding,  the  lodge 
being  then  in  ignorance  of  the  existence  of 
the  legacy.  He  remained  nine  months  and 
then,  the  widow  dying  and  the  legacy  be- 
coming payable,  and  the  lodge  insisting 
that  the  legacy  belonged  to  it,  he  left  the 
home  and  sued  to  rescind,  offering  to  pay 
a  reasonable  sum  for  his  board  and  lodging. 
HELD,  that  he  was  entitled  to  relief. — 
Wirsching  vs.  Grand  Lodge,  1  Rob.  711. 
A.  63  At.  1119. 

Complainant  purchased  lands  and  had  the 
deed  executed  by  the  grantor  to  certain  of 
his  children,  reserving  a  life  estate  to  him- 
self, drawn  by  his  solicitor.  It  appeared 
that  he  had  knowledge  of  the  provisions  of 
the  deed,  and  intended  it  as  an  advance- 
ment to  the  children.  HELD,  that  after 
thirteen  years,  and  after  his  family  had 
been  broken  up  by  dissensions,  the  com- 
plainant could  not  have  the  deed  reformed, 
on  the  ground  that  his  solictitor,  by  mis- 
take, neglected  to  insert  in  the  deed  a  power 
of  revocation  to  complainant. — Van  Houten 
vs.jVanjHouten,  2Ttob.  358. 

8.  To  Obtain  Specific  Performance. 

The  complainant  purchased  lands  of  the 
defendant,  and,  after  discovery  of  an  al- 
leged mistake  in  the  description,  made  an 
oral  agreement  with  the  defendant  to  pur- 
chase the  additional  land  claimed  to  have 
been  intended  to  have  been  included  in  the 
original  purchase,  and  soon  after  the  com- 
plainant  began  building  a  porch  thereon  on 
the  faith  of  this  agreement,  which  porch 
was  completed  without  the  defendant's 
objection.  HELD,  that  this  subsequent 
oral  agreement  cannot  be  repudiated  after 
:i  year's  possession  under  il  in  order  to  ob- 
tain specific  performance  of  the  alleged 
original  parol  agreement  of  purchase  by 
having  the  deed  corrected  to  include  the 
land  in  question. — Urich  vs.  Watts,  3  Rob. 
604. 


II.  VOLUNTARY  CONVEYANCE. 

Equity  will  not  refuse  to  reform  a  trust 
mortgage  executed  to  secure  creditors  of  an 
insolvent    corporation    because    voluntary. 


since  such  a  mortgage  is  not  purely  volun- 
tary, in  the  sense  of  being  a  gift. — Miller  vs. 
Savage,  15  Dick.  204.     See  17  Id.  746. 

Where  a  mortgage,  executed  by  an  insolv- 
ent corporation  to  secure  creditors,  failed 
to  convey  a  fee  in  the  real  estate,  as  in- 
tended, because  of  omission  of  words  of 
inheritance  by  error  of  the  draughtsman  , 
equity  will  reform  the  same,  as  against  a 
receiver  appointed  for  such  corporation 
after  its  execution,  since  the  receiver  took 
only  the  title  of  the  corporation  of  its  prop- 
erty at  the  time  of  his  appointment,  subject 
to  all  equitable  liens. — Ibid. 

After  a  corporation  has  been  adjudged 
insolvent  and  a  receiver  appointed  to  wind 
up  its  affairs,  a  mortgage  given  by  the  cor- 
poration, while  insolvent,  to  prefer  some 
of  its  existing  general  creditors,  which, 
through  a  mistake  of  the  draughtsman, 
conveyed  a  life  estate  in  its  real  property, 
ought  not  to  be  reformed  by  a  court  of 
equity  so  as  to  embrace  the  fee,  when  it 
appears  that  the  mortgagee  did  not  act 
to  their  detriment  on  the  supposition  that 
the  mortgage  conveyed  the  fee. — Miller  vs. 
Savage,  17  Dick.  746. 


III.  PLEADING  AND  PRACTICE. 

Where,  on  a  bill  to  reform  such  a  con- 
tract and  for  its  specific  enforcement  as 
reformed,  the  prayer  for  reformation  is  re- 
fused, the  relief  of  specific  performance  of 
the  contract,  as  found  to  be  proved,  may 
be  granted  under  the  prayer  for  general  re- 
lief, inasmuch  as  it  is  relief  of  the  same 
general  nature  as  that  specially  prayed. — 
(lough  vs.  Williamson,  17  Dick.  526. 

This  cause  of  action  was  within  the  orig- 
inal jurisdiction  of  the  court  of  chancery, 
and  not  within  the  act  for  quieting  titles  to 
real  estate.  Where  such  is  the  case,  the 
complainant  ought  not  to  be  allowed  to 
exercise  an  option  either  to  pursue  his 
equitable  remedy  under  the  original  juris- 
diction of  the  court  of  chancery  or  to  file  a 
bill  under  the  act  for  quieting  titles.  The 
legislature  has  no  power  to  force  a  jury 
trial  upon  the  court  of  chancery  in  cases 
within  the  original  jurisdiction  of  the  court, 
and  make  the  determination  of  the  jury  in 
such  cases  as  final  as  in  courts  of  law. — ■ 
Van  Houten  vs.  Van  Houten,  2  Rob.  358. 


IV.  FOR  FRAUD. 

1.  In  Inserting  Covenants. 

The  defendant  agreed,  in  writing,  to  n.n- 
vey  certain  lands  to  the  complainants  for 
a  consideration,  which  was  paid.  After 
accepting  the  deed,  under  the  Supposition 
that  it  conformed  to  the  written  agreement, 
the  complainants  discovered  that  there  had 
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been  fraudulently  inserted  in   thi 
anee  certain  re  triel ci  >y  enanl    in  viola- 
tion "I   thi    tei  in-  of  the  agreemenl .  and  a 
provision    thai       •  <     ints    should    be 

construed  as  running  with  the  land  and 
i  ha1  a  breach  of  ei1  her  of  there  hi  iuld  cau  i 
the  land  toreverl  to  the  defendant.  HELD, 
that  the  complaii  ntitled  to  hai  e 

i  he  deed  reformed  by  expungi 
nants  from   it,   notwith  tanding  thai    thej 
mi^iit  hat  e  disci  unination 

ol  the  deed  before  acceptance,  thai  the  con 
\  ej  ance  wa     i 

1 1!   for.     Lloyd   vs.   Hulick,  3  Rob. 
784. 

2.  In  Obtaining  Riparian  Rights. 

Equit}  ha;  jurisdiction  on  an  information 
i.\  i  he  :n  tornej  general,  a1  I  he  relation  of 
a  private  partj  .  to  annul  a  lea 
state's  land.-  under  water  obtained  by  a 
person  no1  the  owner  of  the  shori 
through  a  false  representation  of  the  fact. 
-  Grey  vs.  Morris  &  Cummings  Dredging 
(  ii.,  3  Rob.  829. 


REHEARING. 

See   Certiorari;   Courts;    Pleading  and 
Practice. 


RELEASE  AND  DISCHARGE. 

A  replication  to  a  plea  setting  up  a  re- 
lease by  the  foreign  administrator,  charging 
that  the  defendant,  fraudulently  contriving 
with  the  railroad  company  to  deprive  the 
widow  and  next  of  kin  of  the  rights  and 
benefits  accruing  to  them  under  the  statute, 
procured  the  said  foreign  administrator  to 
be  appointed  for  the  purpose  of  having  him 
release  all  right  of  action  \ested  in  the  per- 
sonal representative  of  the  deceased,  and 
that  the  foreign  administrator,  carrying 
out  the  design  of  the  said  conspiracy, 
fraudulently  and  secretly,  without  the  eon 
sent  of  the  widow  or  next  of  kin,  by  false 
representations,  obtained  the  grant  of  let- 
ters in  New  York,  is  good. — Pisano  vs. 
Shanley  Co.,  37  Yr.  1. 

To  maintain  the  case  set  up  in  this  rep- 
lication it  is  not  necessary  to  attack  tin- 
grant  of  administration  in  New  York,  nor 
is  it  necessary  to  have  it  se1  aside.  The 
next  of  kin  in  this  state  who  are  prosecuting 
this  suit,  may  avoid  a  settlement  for  fraud 
such  as  is  charged  in  this  replication,  with- 
out having  the  letters  to  Branchi  in  New 
York  vacated  or  the  release  set  aside  by  a 
formal  suit.  So  far  as  this  suit  is  concerned, 
the  letters  in  New  York  and  the  release  by 
the  foreign  administrator  are  nullities. — 
Ibid. 
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tion  and  damage      On  thi  SI  h  of  D 
i  881 ,  a   propo  iti  n 

if  the  church,  ci  ntain- 
ing  an  i  inting  to 

83,500,  and  offering  foi  to  release 

ability   for 
present  repairs  and  future  damage  by  rea- 
ting  and  operating  the  rail- 
road       I  ha1    propositi!  apany  de- 

clined.    Then  an  agreemi  n1  was  mad.-  that 
any  should  put   the  outside  of  Un- 
building and  the  foundation  and  adjoining 
walls   in    repair   and    make    them    safe,    and 

that  the  i  ild,  at  the  ex| 

tiie  company,  improve  and  refit  the  interior 
walls.  The  company  did  all  the  work  out- 
side. The  inside  work  was  done  by  tie- 
church.  It  cost  si, nun.  which  was  paid  b\ 
the  company.  On  the  9th  of  January,  1882, 
t he  church  gave  a  receipt  to  Mr.  Hi 
tin--,-  won  1-:  "  Received  from  G.  A.  Hobart. 
I't.  Pat.  Extension,  one  thousand  dollars 
in  full  settlement  and  discharge  of  all  dam- 
ages done  by  Railroad  Co.  agai 
church.  Railroad  Co.  to  pay  for  all  work 
in  process."  The  wall  was  built  by  the 
company.  Its  location,  dimensions  and 
construction  and  the  character  of  its  founda- 
tions were  committed  to  the  exclusive  con- 
trol of  the  company.  It  was  located  within 
four  and  one-half  feet  of  the  track  on  which 
the  company  was  to  run  its  trains.  The 
projection  of  the  ties  brought  the  force  of 
the  vibrations  caused  by  the  running  of  the 
trains  nearer  the  wall.  At  the  top  the  wall 
is  clear  of  the  church  property;  at  the  bot- 
tom it  is  five  feet  upon  the  church  property, 
leaving  the  wall  at  the  base  three  feet  in 
width  on  the  property  of  the  company.  In 
1886  further  damage  to  the  church  building 
was  sustained,  which  was  settled  by  the 
payment  of  $100.  In  1887,  the  south  wall 
of  the  church  had  settled,  the  floors  had 
gone  down  and  gables  cracked,  involving  a 
considerable  outlay  for  reparation.  A  suit 
was  brought  by  the  plaintiffs  against  the 
defendants  to  recover  the  damages  sus- 
tained in  1887.  It  appeared  at  the  trial 
that  the  wall  was  hot  properly  underpinned, 
and  that  the  jar  of  the  trains  passing  kept 
it  settling  all  the  time.  The  plaintiffs  were 
non-suited.  In  the  supreme  court  the  ruling 
of  the  circuit  was  sustained,  on  the  ground 
that  the  cause  of  action,  if  any,  accrued  as 
early  as   1881,  and  v  d   by  the 

receipt  given  in  January.  1882,  and  also 
that  the  plaintiffs'  suit  was  barred  by  the 
statute  of  limitations.  MELD,  that  the 
damages  sued  for  in  this  case  did  not  result 
from  an  unlawful  act  of  the  defendants  in 
making    the    excavations    in     1SS1.        The 
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digging  out  of  the  cut  was  the  occasion  for 
■  the  erection  of  a  wall  for  the  pro- 
tection of  the  church  property,  but  was 
not  the  cause  of  the  injury  which  was  sub- 
sequently sustained. — Church  of  Holy  Com- 
munion vs.  Paterson,  &c,  Railroad  Co.,  37 
Vr.  218. 

In  a  suit  against  a  corporation  to  recover 
damages  for  personal  injuries  received  in 
its  service,  the  defendant  relied  upon  a 
release  drawn  in  the  English  langui 

executed  by  the  plaintiff,  who  under  I 

only  Slavonic.  The  execution  of  the  re- 
lease was  procured  by  the  English  speaking 
v  of  the  corporation,  who  knew  no 
Slavonic  A  fellow  countryman  of  the  ser- 
vant, in  the  same  employment,  was.  without 
objection  by  the  servant,  called  in  to  inter- 
pret, and,  through  him,  the  secretary  un- 
dertook to  make  known  the  purport  of  the 
instrument  presented  for  execution.  HELD, 
that  the  interpreter  must  be  considered  the 
agent  of  the  defendant;  and  that,  if  the 
purport  of  the  instrument  was  not  ade- 
quately imparted  to  the  plaintiff,  it  was  not 
a  valid  release. — Burik  vs.  Dundee  Woolen 
Co.,  37  Vr.  420. 

To  a  declaration  averring  communication 
by  the  defendant  to  the  proprietor  of  a  news- 
paper for  publication  therein  of  a  def  amato  ry 
statement  of  and  concerning  the  plaintiff, 
and  its  consequent  publication  in  such 
newspaper,  the  defendant  pleaded  (1)  a 
release,  under  seal,  to  the  proprietor  of  the 
newspaper,  and  (2)  accord  and  satisfaction 
with  such  proprietor  in  the  publication  in 
the  newspaper  of  a  retraction  of  the  defam- 
atory statement.  On  a  joint  demurrer  to 
these  pleas.  HELD,  that  the  first  pre- 
sented a  bar  to  the  action,  and  that  there- 
fore it  was  unnecessary  to  consider  the 
other. — Rogers  vs.  Cox,  37  Vr.  432. 

A  sub-contract  for  certain  work  to  be 
done  in  the  erection  of  a  building  in  this 
state,  provided  that  the  final  payment 
should  become  due  on  the  completion  of  the 
work  and  in  the  sub-contractor's  furnishing 
td  the  other  part,  who  was  the  original  con- 
tractor, releases  of  all  liens  and  claims  that 
might  arise  in  the  performance  of  the  sub- 
contract. HELD,  that  the  liens  and  claims 
were  only  such  as  might  arise  under  the 
Mechanics  Lien  law  of  this  state,  and  that 
the  sub-contractor  exonerated  himself  from 
the  obligation  to  furnish  releases  by  proving 
that  the  original  contract  for  the  building, 
made  in  writing  between  the  owner  and 
contractor,  together  with  the  specifications, 
was  filed  in  the  county  clerk's  office  before 
the  sub-contract  was  made,  and  that  the 
owner,  without  any  notice  under  the  third 
section  of  the  act,  had  settled  with  the 
original  contractor  before  this  suit  was 
brought.— Turner  vs.  Wells,  38  Vr.  572. 

The  plaintiff  sued  a  railroad  company  for 
accidental  injuries  sustained  while  in  its 
employ.     The  defence  was  a  release  arising 


by  the  acceptance  "i  benefits  from  a  relief 
fund  established  by  the  company  of  which 
the  plaintiff  had  become  a  member.  The 
plaintiff  replied  alleging  fraud,  the  principal 
facts  alleged  being  that  wdicn  he  began  to 
read  the  application  the  medical  examiner 
told  him  to  sign  it,  saying  it  was  only  a 
matter  of  form  and  was  immateria 

iciation  was  a  benevolent  one  be- 
longing  to  the  employes  and  sustained  by 
deductions  from  the  wages  of  the  members 
each  month,  but  failing  to  state  that  the 
acceptance  of  benefits  for  injuries  would 
perate  as  a  release;  but  it  also  appearing 
that  flie  plaintiff  knew  that  he  was  signing 
a  contract  and  that  he  could  read  and  write, 
.on!  thai  flie  agreement  in  question  was 
printed  in  plain,  legible  type  and  that  he 
was  furnished  with  a  book  containing  a  ci  ipy 
of  his  application  and  agreement  and  of  the 
regulations  of  the  relief  fund,  which  he  had 
in  liis  possession  over  two  months  before 
the  accident,  at  the  close  of  the  evidence  a 
verdict  was  directed  for  the  defendant. 
HELD,  on  review  that  the  proof  of  fraud 
failed  and  that  the  direction  was  not  erro- 
neous.— Fivey  vs.  Pennsylvania  Railroad 
Co.,  38  Vr.  627. 

If  a  claim,  long  dormant,  be  not  dis- 
charged by  statutory  limitation,  the  lapse 
of  time  is  not  legally  a  release,  but  is  only 
evidence  of  a  release,  and  therefore  will  not, 
on  demurrer,  defeat  the  claim. — Jersey  City 
vs.  Jersey  City  and  Bergen  Railway  Co.,  41 
Vr.  360. ' 


RELIEF  FUND. 

See  Railroads  and  Canals. 


RELIGIOUS  SOCIETIES. 

Cross  References.      Church  Property; 
Taxation. 

The  provisions  of  section  41  of  the  act 
concerning  corporations  (Gen.  Stat.,  p.  Old) 
do  not  empower  this  court  to  inquire  into 
or  determine  the  validity  of  the  election  of 
trustees  of  a  corporation  formed  under  the 
provisions  of  the  act  to  incorporate  trusters 
of  religious  societies  (Gen.  Stat.,  p.  2735)  in 
the  summary  manner  provided  for  by  that 
section. — In" re  Bethany  Church,  31  Vr.  88. 

As  between  two  opposing  factions  of  a 
religicuc  assouati  n,  land  acquired  b>   th: 

association  before  any  schism  arose  will 
remain  the  property  of  that  faction  which 
abides  by  the  doctrines,  principles  and  rules 
of  tin'  church  government  wdiich  the  united 
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body  professed  when  the  land  was  acquired. 
— True  Reformed  Dutch  Church  vs.  Iser- 
man,  35  Vr.  506. 

The  rules  of  church  government  per- 
taining to  the  True  Reformed  Dutch  Church, 
when  interpreted  in  the  light  of  the  history 
of  that  denomination,  sanction  the  right  of 
each  particular  congregation  to  withdraw 
from  the  classis  and  synod  with  which  it 
had  been  connected  and  become  independ- 
ent, without  loss  of  ecclesiastical  or  civil 
function. — Pulis  vs.  Iserman,  42  Vr.  408. 


A  congregation,  which  by  unanimous  vote 
of  its  members  has  thus  withdrawn,  retains 
the  right  of  electing  its  own  minister,  elders 
and  deacons,  who  under  our  statute  are  the 
trustees  of  the  civil  corporation,  and  the 
classis,  to  which  the  congregation  was  pre- 
viously subordinate,  has  no  power  to  re- 
move the  officers  so  elected. — Ibid. 


Words  seemingly  appropriate  to  a  condi- 
tion only  may  introduce  a  covenant,  a  con- 
dition or  a  declaration  of  trust,  and  the 
whole  clause,  in  its  form  and  scope,  must  be 
considered  in  order  to  determine  within 
which  class  it  should  fall. — MacKenzie  vs. 
Trustees  of  Prebsytery  of  Jersey  City,  1 
Rob.  652. 

All  of  the  words  in  the  clause  in  question 
being  considered,  and  the  absence  of  words 
of  determination  or  reverter  being  noticed, 
the  intent  of  the  parties,  to  be  exercised 
as  permitted  by  the  principles  of  law,  will 
be  best  subserved  by  holding  the  clause  to 
be  a  declaration  of  trust. — Ibid. 


The  trust  which  is  thus  declared  is  for 
public  worship  and  instruction  for  the  bene- 
fit of  an  indefinite  number  of  persons,  ac- 
cording to  Presbyterian  faith  and  polity, 
with  certain  added  provisions,  now  not  to 
be  weighed;  nevertheless,  the  trust  appears 
to  be  good,  as  a  charity,  in  both  its  primary 
and  secondary  limitations. — Ibid. 

Such  a  trust  is  enforceable,  in  this  state, 
either  exactly  or  under  the  doctrine  of  cy 
pres,  approximately. — Ibid. 

Upon  their  own  showing,  the  present 
complainants  have  no  standing  in  court  by 
right  of  a  reverter,  or  as  being  in  themselves 
possible  beneficiaries,  or  under  the  doctrine 
of  visitation;  only  the  attorney-general  by 
way  of  information,  or  the  presbytery,  by 
bill  exhibited  by  and  through  the  body 
charged  with  the  duties  of  trusteeship,  can 
properly  invoke  the  superintending  power 
of  the  courts  over  the  administration  of  the 
trust. — Ibid. 

The  decree  of  the  conrt  of  chancery  must 
be  reversed,  and  the  bill  should  be  dis- 
missed.— Ibid. 


REMAINDERS. 

Cross  References.    Devise  and  Legacy; 
Trusts  and  Trustees;  Wills. 

Under  the  Chancery  act  providing  that 
when  money  is  paid  into  court  on  foreclos- 
ure proceedings,  the  owner  of  any  estate  for 
life  may  apply  for  payment  of  a  gross  sum 
in  lieu  of  the  estate,  consent  of  the  remain- 
derman is  not  required,  but  only  that  of 
the  owner  of  the  estate  for  life. — Leach  vs. 
Leach,  3  Rob.  620. 

A  testator,  by  his  will,  gave  his  home- 
stead and  its  furniture  to  his  wife  during 
her  natural  life,  and  some  railroad  stock 
and  a  cash  fund  to  a  trustee  for  the  benefit 
of  his  wife  during  her  natural  life,  and  dis- 
posed of  the  remainder  in  that  property  by 
the  following  clause:  "And  it  is  my  will  that, 
from  and  after  decease  of  my  wife,  I  give, 
devise  and  bequeath  all  my  estate  hereto- 
fore willed  to  my  wife,  and  in  trust  for  her 
benefit,  unto  such  child  or  children  as  I 
shall  leave  or  have  living  at  the  time  of  my 
decease,  and  to  their  heirs  and  assigns  for- 
ever; and  the  representative  of  any  de- 
ceased child  to  have  the  share  of  his,  her 
or  their  parents  per  stirpes."  HELD,  the 
children  of  the  testator,  all  of  whom  sur- 
vived him,  took  upon  his  death  a  vested 
interest  in  the  remainder.  The  construc- 
tion of  this  clause  in  the  will  is  controlled 
by  the  decisions  of  the  court  of  errors  and 
appeals  in  the  cases  of  Howell,  Executor 
vs.  Green,  Administrator,  31  N.  J.  Law  (2 
Vr.)  570,  and  Post  vs.  Herbert's  Executors, 
27  N.  J.  Eq.  (12  C.  E.  Gr.)  540.— Barnes 
Cycle  Co.  vs.  Haines,  3  Rob.  651. 


REMEDY  AT  LAW. 

See   Actions;    Highways;  Injunctions; 
Mortgages;  Partition;  Pleading  and 
Practice. 


REMOVAL  OF  CAUSES. 

See  Pleading  and  Practice,   (At  Law). 


RENTS. 

See  Accounts  and  Accounting;  Guard= 
ian  and  Ward;  Husband  and  Wife; 
Landlord  and  Tenant;  Partition; 
Specific  Performance. 
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1.  Against  Surety. 
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3.  Condition  Precedent. 

4.  Charge  to  Jury. 

VI.  PLEADINGS. 


I.  JURISDICTION. 

1 .  Over  Trustee  in  Bankruptcy. 

The  state  courts  have  jurisdiction  in  an 
action  of  replevin  brought  against  a  trus- 
tee in  bankruptcy,  under  the  act  of  con- 
gress, who  claims  that  the  goods  in  contro- 
versy belonged  to  the  bankrupt. — Cooke  vs. 
Scovel,  Trustee,  39  Vr.  484. 


II.  WRIT  OF. 

1.  Service  in  District  Court. 

In  a  suit  in  replevin  in  the  district  court, 
if  the  plaintiff  does  not  require  the  delivery 
to  him  of  the  property  in  question,  the  eon- 
stable  to  whom  the  writ  issues  shall,  if  so 
directed  in  writing  by  the  plaintiff  or  his 
attorney,  serve  the  process  as  in  other  cases, 
without  taking  or  delivering  the  property. 
— Hunton  vs.  Palmer,  38  Vr.  94. 

Where  the  process  in  a  replevin  suit  was 
served  upon  the  defendant  as  in  other  cases, 
and  the  defendant  appeared,  and  the  case 
was  contested  at  the  trial  and  judgment  was 
entered  against  the  defendant  awarding  the 
possession  of  the  property  to  the  plaintiff, 


as  provided  by  the  one  hundred  and  forty- 
third  section  of  the  district  court  act,  the 
defendant  cannot  be  heard  to  say  that  the 
court  was  without  jurisdiction  because  there 
was  no  written  direction  to  the  constable 
not  to  take  the  property  under  the  writ  in 
the  first  instance. — Ibid. 

2.  When  It  Lies. 

Replevin  cannot  be  maintained  by  the 
mortgagee  of  personal  property  against  the 
mortgagor,  after  default  or  conditions 
broken,  without  demand  for  the  possession 
first  made. — Black  vs.  Pidgeon,  41  Vr.  802. 


III.  JUDGMENT  IN. 

1.  When  Defendant  Replevins. 

When  a  bond  is  given  by  a  defendant  in 
replevin  under  the  ninth  and  tenth  sections 
of  the  Replevin  act,  the  only  judgment  that 
can  be  rendered  on  the  trial  is  a  judgment 
for  the  value  of  the  goods  and  damages  for 
their  detention. — Johnson  vs.  Mason,  35  Vr. 
258. 

If  the  defendant  in  replevin  give  bond 
under  section  10  of  the  Replevin  act  to 
retain  possession  of  the  goods,  and  the  plain- 
tiff recover  in  the  suit,  the  jury  can  award 
him  only  the  value  of  the  goods  so  re- 
plevied and  damages,  not  the  value  of  all 
the  goods  described  in  the  writ. — Cowen 
vs.  Bloomberg,  37  Vr.  385. 

In  a  replevin  suit  brought  in  a  city  dis- 
trict court,  where  the  defendant  retains 
possession  of  the  goods  by  putting  in  claim 
of  title  and  giving  bond,  and  the  plaintiff 
recovers  upon  the  trial  in  whole  or  in  part, 
the  docket  entry  of  the  judgment  must 
show  the  title  to  the  goods  as  found  and  the 
value  of  those  belonging  to  the  plaintiff. 
A  general  judgment  for  so  much  money, 
without  incorporating  the  finding  as  to 
such  title  and  value,  is  invalid. — Tumulty 
vs.  Jordan,  38  Vr.  509. 

Such  judgment  cannot  be  rendered  for 
debt,  but  must  be  in  damages  as  well  for 
the  value  of  the  goods  and  chattels  as  for 
taking  and  detaining  them. — Ibid. 

2.  For  Attorney's  Fees. 

In  a  replevin  suit  the  district  court  may 
allow  an  attorney  fee  to  the  prevailing  party 
not  to  exceed  $10. — Hunton  vs.  Palmer,  Ii8 
Vr.  94. 

3.  In  General. 

In  all  these  actions  the  value  of  the  prop- 
erty, under  proper  pleadings,  as  well  as 
damages  for  its  detention,  may  be  recov- 
ered by  the  plaintiff  or  defendant,  as  the 
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Execution. —  Actions  on  Bond.— Pleading 


case  may  be,  who  is  entitled  to  the  same.- 
Bishop  &  Babcock  Co.  vs.  Keffer,     40  Vr. 
47. 

Unless  the  plaintiff  in  replevin  shows  a 
right  of  possession  In  himself,  a  judgment 
for  the  defendant  is  lawful.— Bierman  vs. 
Reinhom,  42  Vr.  422. 

4.  For  Exemplary  Damages. 

Exemplary  damages  may  be  recovered  in 
an  action  of  replevin. — Kragl  vs.  Duerr,  25 
N.  J.  L.  J.  202. 


IV.  EXECUTION. 

1.  When  Defendant  Replevins. 

Upon  such  judgment  the  plaintifl   in   n 
plevin  may  issue  execution  against  the  de- 
fendant or  sue  upon  the  replevin  I I.  or 

proceed  under  section  26  of  the  Reple\  in 
act.  The  defendant  cannot  return  the 
goods  in  satisfaction  of  the  judgment. — 
Johnson  vs.  Mason.  35  \  i    258. 


V.  ACTIONS  ON  BOND. 
1.  Against  Surety. 

If  suit. is  brought  against  the  surety  upon 
the  replevin  bond  he  may  prove,  in  dis- 
charge of  his  liability,  that  he  has  complied 
with  his  contract  by  offering  to  return  the 
goods  in  accordance  with  the  condition  of 
the  bond. — Johnson  vs.  Mason,  35  Vr.  258. 

In  an  action  of  replevin  by  the  plaintiff 
in  this  case  against  F.  C,  the  said  F.  C. 
gave  bond  as  required  by  the  ninth  section 
of  the  Replevin  act  with  the  Security  Trust 
and  Safe  Deposit  Company  as  surety.  I  he 
case  proceeded  to  trial  under  the  tenth  sec- 
tion of  the  Replevin  act,  and  resulted  in  a 
verdict  for  plaintiff  for  the  value  of  the 
goods  replevined.  The  goods  were  not  re- 
turned or  offered  to  be  returned  to  the  plain- 
tiff. HELD,  that  suit  will  lie  against  the 
surety  on  the  replevin  bond. — -Fort  Wayne 
Electric  Corporation  vs.  Security  Trust  Co., 
36  Vr.  221. 

The  suit  is  properly  brought  for  the  use  of 
Burleigh,  Harrison  vs.  Maxwell,  15  Vr. 
316,  distinguished.- — Ibid. 

2.  Pleas  in. 

An  averment  in  a  plea  that  the  defendant 
tendered  the  goods  "in  as  good  condition 
as  the  same  were  at  the  time  of  signing  the 
bond"  is  no  answer  to  an  alleged  breach  of 
the  condition  of  the  bond  that  the  said  de- 
fendant would  deliver  the  goods  and  chat- 
tels "in  as  good  condition  as  the  same  were 
at  the  time  of  making  the  claim  of  property 
therein."— Adams  vs.  Wiesenthal,  40  Vr.  65. 


3.  Condition  Precedent. 

A  plaintiff  in  replevin  is  under  no  duty 
to  demand  a  return  of  the  goods  redelivered 
to  the  defendant  in  replevin  by  the  sheriff, 
after  a  judgment  in  the  replevin  suit  in  dis- 
favor and  an  assessment  of  his  damage-  for 
the  taking  and  detaining  of  the  goods,  be- 
fore he  can  sue  upon  the  bond  given  to 
the  sheriff  by  the  defendant. — Adam-  vs. 
Wiesenthal,  40  Vr.  65. 

4.  Charge  to  Jury. 

In  an  action  on  a  replevin  bond  condi- 
tioned for  the  delivering  to  the  plaintiffs  of 

a  piano  "in  as  good  condition"  as  it  was 
at  the  time  of  making  the  claim,  an  instruc- 
tion that  they  were  not  bound  to 
the  piano  unless  it  was  "received  in  the 
same  condition  or  as  good  condition  as  it 
was  at  the  time  it  was  replevied  from  the 
sheriff,"  is  proper. — Johnson  \.-.  Mason,  II 
Vr.  13. 

A  request  to  charge  that  the  defendant 
was  not  bound  to  return  the  property  in  as 
good  condition  as  it  was  when  it  was  re- 
plevied, but  that  if  it  was  at  the  time  tender 
was  made  in  as  good  condition,  n 

weai    and  tear  excepted,  the  verdict 

))e  for  the  defendant,  was  properly  refused; 

appearing  that  the  piano  had  been  in  the 

m  of  the  principal  of  the  bond  in 

the  meantime. — Ibid. 


VI.  PLEADINGS. 

The  pleadings  in  replevin,  in  a  sui 
the  thirty-third  section  of  the  .-tat 
the  same  as  in  other  cases  in  replevin.  - 
Bishop  &  Babcock  Co.  vs.  Keffer.  40  Vr.  47. 

If  the  plaintiff  would  have  the  right  to 
amend  his  declaration  after  plea,  i 
in  replevin  where  the  plaintiff  had  given 
the  bond  required  by  the  thirty-eighth  sec- 
tion of  the  Replevin  act,  or  where  the  de- 
fendant had  made  claim  of  prop' 
given  the  bond  required  under  the  ninth 
section  of  the  act.  he  would  have  the  same 
right  in  a  proceeding  under  section  thirty- 
three  of  the  act. — Ibid. 

The  fact  that  goods  and  chattels  men- 
tioned in  the  writ  of  replevin  have  been 
destroyed  by  fire  since  the  writ  issued,  is 
immaterial  upon  the  question  of  pleading. 

—Ibid. 


REPRIEVE. 

The  granting  of  a  reprieve  and  the  fixing 
of  a"  day  for  the  execution  of  a  convicted 
criminal  is  by  the  common  law  a  judicial 


REPUTATION.— RES  ADJUDICATA.— REPAIRS.— RESCISSION. 

Repairs. — Rescission. 


power,  and  cannot  be  exercised  by  the  gov- 
ernor or  person  administering  the  govern- 
ment, except  in  so  far  as  it  is  expressly  per- 
mitted by  the  constitution. — Clifford  vs. 
Heller,  34  Vr.  105. 

The  constitution  bestows  upon  the  execu- 
tive department  the  power  to  reprieve,  but 
limits  the  exercise  of  that  power  to  a  period 
of  ninety  days  after  conviction,  which 
means  ninety  days  after  sentence  in  the 
court  below.  As  an  incident  to  this  granted 
power,  the  executive  department  may  di- 
rect the  execution  to  be  proceeded  with 
within  the  ninety  days,  and  in  that  event 
the  execution  takes  place,  not  by  force  of 
the  executive  warrant,  but  in  virtue  of 
the  judgment  of  the  court. — Ibid. 

After  the  lapse  of  the  ninety  days  the 
power  of  the  executive  department  in  this 
respect  ceases. — Ibid. 


REPUTATION. 

See  Evidence;  Criminal  Law  and  Pro= 
cedure;  Libel  and  Slander. 


RES  ADJUDICATA. 

See  Judgments;  Pleading  and  Practice, 
(In  Equity). 


REPAIRS. 

Cross  References.    Landlord  and  Ten= 
ant;  Partition. 

When  a  beneficiary  under  a  will  is  also 
given  the  privilege  to  continue  to  occupy  a 
mill  under  a  requirement  that  he  keep  it  in 
good  repair  at  his  own  cost  and  pay  for  all 
needed  repairs,  and  continues  to  occupy  as 
prescribed  by  the  will,  he  cannot  afterwards 
be  permitted  to  charge  the  expenses  of  keep- 
ing the  mill  in  good  repair  against  other  de- 
visees of  the  will.  He  cannot  accept  the 
benefits  conferred  by  the  will  and  disappoint 
the  intent  of  the  testator. — Ashby  vs.  Ashby, 
14  Dick.  547. 

A  provision  in  a  will  which  requires  a 
tenant  to  keep  a  property  in  good  repair, 
which  contains  no  exception  relieving  him 
from  the  duty  to  make  repairs  occasioned 
by  wear  and  tear  or  the  elements,  or  other 
named  reason,  obliges  the  tenant  to  main 
tain  the  property  in  good  repair  without 
regard  to  the  cause  of  dilapidation. — Ibid. 


An  obligation  to  keep  a  property  in  good 
repair  and  to  pay  for  all  needed  repairs  will 
prevent  the  obligated  person  from  recov- 
ering for  expenditures  which  were  "neces- 
sary for  the  proper  repairs  of  the  building," 
whether  they  were  of  a  permanent  nature 
or  not. — Ibid. 

When  a  tenant  is  in  possession  of  a  mill, 
paying  a  fixed  rent,  and  is  also  a  remainder- 
man to  the  extent  of  one  undivided  fifth 
part,  and  in  order  to  increase  his  means  of 
extending  his  business,  does  work  in  repair 
or  restoration  of  the  property,  against  the 
wish  of  the  other  remaindermen,  he  cannot, 
in  equity,  charge  their  estate  with  the  ex- 
pense of  the  work  as  a  bona-fide  improve- 
ment of  the  common  property. — Ibid. 

The  equitable  rule  granting  relief  against 
interested  parties,  who  "stand  by"  without 
disclosing  their  rights,  and  see  another  do 
an  act  in  ignorance  of  them,  cannot  be  in- 
voked when  the  other  does  the  act  in  spite 
of  the  open  opposition  of  the  interested 
party. — Ibid. 

Executors  to  whom  is  given  no  estate, 
but  only  a  mere  power  to  sell  lands  after  a 
certain  time,  upon  the  failure  of  a  certain 
person  to  purchase,  have  no  authority  to 
contract  to  charge  the  property  with  the 
expense  of  repairs. — Ibid. 


RESCISSION. 

Cross  References.  Actions ;  Bill  of  Sale ; 
Buildings;  Contracts;  Fraud;  Re= 
formation  of  Instruments. 

A  buyer  having  defaulted  in  payment  of 
about  one-half  of  the  price,  the  seller,  who 
had  reserved  the  title,  agreed  to  transfer 
the  property  for  $525  cash,  under  the  im- 
pression that  the  amount  due  was  $650, 
when  in  fact  it  was  $950.  He  discovered 
the  mistake  immediately,  renounced  the 
agreement,  at  once  returned  the  check 
given  in  payment,  and  refused  to  make  the 
transfer.  HELD,  defendant  not  having 
acted  on  the  agreement  to  such  an  extent 
that  a  rescission  would  be  to  his  prejudice, 
that  equity  would  relieve  the  seller  from 
the  agreement. — Scott  vs.  Hall,  13  Dick. 
42.     See  15  Id.  451. 

A  misrepresentation  by  a  seller  of  a  patent 
right  will  not  entitle  the  purchaser  to  rescind 
unless  it  amounts  to  an  untrue  statement  of 
some  present  fact,  and  a  mere  promise  or 
prediction  is  not  sufficient. — Lederer  vs. 
Yule.  1  Rob.  65.     A.  63  At.  Ills. 

In  a  suit  by  the  purchaser  of  a  patent 
right  to  a  burglar  alarm  to  set  aside  the  sale 
on  the  ground  of  misrepresentation,  evi- 
dence   considered,    and    held    sufficient    to 


834     RESCISSION. 


-RESIDENCE.— RESTRICTIONS  IN  DEEDS.  -RETRAXIT. 
RIGHT  OF  ENTRY. 


Rescission.—  Residence. 


show  that  the  seller  had  falsely  repre  ented 
that  a  device  equally  reliable  with  the  sam- 
ple exhibited  by  him  could  be  made  for  a 
certain  price,  on  which  representation  the 
purchaser  relied. — Ibid. 

Plaintiff  purchased  of  defendant  a  patent 
right,  and  at  the  same  time  assigned  it  to 
defendant  as  part  security  for  a  loan,  the 
same  being  also  secured  by  a  mortgage  and 
a  life  policy  on  plaintiff's  life.  By  arrange- 
ment with  the  insurance  agent,  plaintilf 
was  to  have  a  cash  rebate  on  the  firsl  prem 
ium  on  the  policy,  and  by  arrangement 
between  the  parties  the  rebate  was  i"  come 
to  him  through  defendant.  HELD,  thai 
plaintiff's  subsequent  insistence  on  pay- 
ment to  him  of  the  rebate  by  defendant  did 

not  amount  to  an  affirmance  of  the  contract 
of  sale,  which,  as  a  matter  of  fact,  had  been 
induced  by  false  representations  of  the 
seller. — Ibid. 

Where  one  who   has   purchased   a    patent 

right,  in  reliance  on  false  representations  of  a 
seller,  sought,  about  a  month  later,  to  induce 
him  to  take  back  the  patent,  but  he  re- 
fused to  do  so.  in  a  subsequent  suit  by  the 
purchaser  for  rescission  plaintilf  should  not 
be  compelled  to  make  any  compensation 
for  depreciation  in  the  value  of  the  patent 
owing  to  lapse  of  time. — Ibid. 

The  vendor  cannot  rescind  an  agreement 
to  convey  lands  because  of  the  default  of 
the  vendee  unless  he  first  tenders  to  the 
vendee  a  proper  deed  and  demands  pay- 
ment which  is  refused. — Cranwell  vs.  Clin- 
ton Realty  Co.,  1  Rob.  540. 

A  false  statement  by  officers  of  a  corpora- 
tion, on  selling  shares  of  its  stock,  that  none 
of  it  had  been  sold  for  less  than  par,  i>  a 
material  misrepresentation  authorizing  re- 
scission.— Hubbard  vs.  International  Mer- 
cantile Agency,  2  Rob.  434. 

Equity  has  jurisdiction  to  rescind  a  con- 
tract for  fraudulent  misrepresentations  and 
to  compel  restitution  of  the  money  obtained 
thereunder. — Ibid. 

Equity  has  jurisdiction  on  an  information 
by  the  attorney-general,  at  the  relation  of 
a  private  party,  to  annul  a  lease  of  the 
state's  lands  under  water  obtained  by  a 
person  not  the  owner  of  the  shore  front, 
through  a  false  representation  of  the  fact. 
— Grey  vs.  Morris  &  Cummings  Dredging 
Co.,  3  Rob.  829. 

Where  a  purchaser,  at  a  judicial  sale  un- 
der an  order  of  the  orphans  court,  appealed 
to  the  prerogative  court  from  an  order  that 
he  complete  his  purchase,  the  court  of 
chancery  will  not  assume,  in  a  suit  by  him 
for  rescission  of  the  sale,  that  the  orphans 
court  did  not  do  right;  or,  if  it  was  in  error, 
that  the  prerogative  court  will  not  do  right. 
— Podesta  vs.  Binns,  3  Rob.  387. 


RESIDENCE. 

Cross  References.     Divorce;   Domicile; 
Process. 

The  plaintiff's  residence  will  be  presumed 
to   be    where    he   alleges    it    to    be.    unleSS    the 

contrary  appear. — Dabaghian  vs.  Kaffafian, 
12  Vr.  115. 

The  provisions  of   section  20  of  the  Or- 
phans Court  act  of  1898  confer  juri 
upon  the  surrogate  over  the  grant  of  letters 
of  adn  frustration  on  the  estate  of  persons 

who  have  died   non-residents  of   this   state. 
A   contest    over  the  right  of  admin 
will  not  oust  his  jurisdiction  or  confer  juris- 
diction, in  tin-  first  instance  on  tin-  orphans 

1 1 1    a    m  1  hi    c    1  ■  ot  deceased  residents 

of  the  state,  under  the  provisions  pf  section 
26  of  that  act.— Russell's  Case,  lit  Dick.  313. 

The  foreign   residence  of  a  decedent  at 

death  is  a  jurisdictional  fact,  essential  to 
the  jurisdiction  of  the  surrogate  under  sec- 
tion 29.  If  persons  in  interest  deny  the 
foreign  residence  and  assert  a  residence  in 
this  state,  the  surrogate  is  impliedly  author- 
ized to  determine  the  residence,  subject  to 
an  appeal  to  the  orphans  court  under  sec- 
tion 201  of  that  act.-   Ibid. 

The  residence  of  an  infant  born  in  Xew 
Jersey,  of  parents  resident  here,  is  presumed 
to  continue  a  residence  in  this  state,  until 
proof  is  adduced  that  it  has  been  lawfully 
changed.  The  infant'-  residence  will  follow 
that  of  the  father  while  he  is  living.  After 
the  father's  death,  it  will,  in  general,  follow 
that  of  the  mother.  The  residence  of  an 
infant  existing  in  this  state  at  the  death  of 
the  father  will  not  be  shown  to  be  changed, 
by  proof  that  the  mother  afterward  took 
the  infant  with  her  to  a  foreign  state,  un- 
less it  appears  that  the  change  of  abode 
was  the  intent,  on  the  part  of  the  mother, 
to  abandon  the  residence  in  New  Jersey, 
and  acquire  residence  in  the  foreign  state, 
animo  manendi. — Ibid. 


RESTRICTIONS  LN  DEEDS. 

See   Deeds;  Conditions;  Conveyances; 
Covenants ;  Trusts  and  Trustees. 


RETRAXIT. 

See  Pleading  and  Practice,  (At  Law.) 

RIGHT  OF  ENTRY. 

See  Conditions;  Conveyances;  Cove= 
nants;  Ejectment;  Landlord  and 
Tenant. 


RIGHT  OF  WAY.— RIPARIAN  RIGHTS,   I. 


In  Tidal  Waters. 


RIGHT  OF  WAY. 

See  Conveyances;  Covenants;  Ease= 
ments  and  Servitude;  Eminent  Do= 
main;  Railroads  and  Canals;  Ways. 


RIPARIAN  RIGHTS. 

I.  IN  TIDAL  WATERS. 

1.  Of  Citizens  of  the  State. 

a.  To  Fish  in  Public  Waters. 

2.  Deed  from  Commissioners. 

a.  Who  May  Challenge  Val- 

idity or. 

b.  Condition  Precedent  to 

Reclamation. 

c.  To  Person  Other  Than  Ri- 

parian Owner. 

d.  Extent  op  Title. 

e.  Extinguishing  Dedication. 

3.  Alluvion  and  Accretion. 

4.  Lost  by  Dedication. 

5.  Condemnation  of. 

6.  Of  State  as  Sovereign  Power. 

7.  Of  Municipality,  To  Discharge 
Sewage. 

II.  IN  NON=TIDAL  WATERS. 

1.  Of  Owners  on  Banks  of 
Stream. 

a.  To    Enjoy    Water    Unpol- 

luted. 

b.  To  Join  in  Action  for  Pol- 

lution. 

c.  To  Grant  Rights  to  Others. 

2.  Of  Municipality. 

a.  To    Discharge    Sewage    in 

Stream. 

b.  To  Divert  Water  for  Mu- 

nicipal Purposes. 
C.  Of  Jersey  City,  in  Passaic 
River. 

III.  EQUITY  JURISDICTION. 

1.  To    Fix    Compensation    for 
Diversion  of  Water. 

2.  Measure  of  Damages. 

3.  When  Injunction  Will  Issue. 

4.  To  Rescind  Grant  for  Fraud. 

IV.  POWER    OF    LEGISLATURE  IN 
RELATION  TO. 

V.  DISPOSITION  OF  PROCEEDS  OF 
SALE  OF. 

Cross  References.  Landlord  and  Ten= 
ant;  Percolating  Waters;  Waters; 
Wharves. 


I.  IN  TIDAL  WATERS. 

1.  Of  Citizens  of  the  State. 

a.  To  Fish  in  Public  Waters. 

The  state  may  grant  the  exclusive  use  of 
its  land  under  water,  but  until  such  grant 
is  made,  the  right  to  enter  and  fish  upon  it 
may  be  exercised  by  all  the  citizens  of  the 
state. — Polhemus  vs.  Bateman,  31  Vr.  163. 

2.  Deed  from  Commissioners. 

a.  Who  May  Challenge  Validity  of. 

A  deed  by  the  riparian  commissioners 
under  the  act  of  March  21st,  1871,  can  be 
made  to  the  owner  of  the  ripa  only,  and 
where  the  deed  expressly  declares  that  the 
grantee  is  owner  of  the  ripa,  and  that  it  shall 
be  void  if  he  is  not  such  owner,  a  citizen  who 
is  exercising  the  right  of  fishery  upon  the 
land  granted,  may,  in  a  suit  for  trespass, 
challenge  the  fact  that  the  grantee  is  owner 
of  the  ripa. — Polhemus  vs.  Bateman,  31 
Vr.  163. 

b.  Condition  Precedent  to  Reclamation. 

The  deed  in  this  case  gave  the  grantee  the 
right  to  fill  in  and  otherwise  improve  the 
land  under  water,  and  to  appropriate  it  to 
his  own  exclusive  uses.  HELD,  that  until 
the  grantee  reclaimed  the  land,  he  acquired 
no  exclusive  right  to  it,  except  so  far  as 
might  be  necessary  to  enable  him  to  make 
reclamation. — Poldemus  vs.  Bateman,  31 
Vr.  163. 

•c.  To  Person  Other  Than  Riparian 
Owner. 

No  grant  or  license  can  be  made  by  the 
riparian  commissioners  to  any  other  person 
than  a  riparian  proprietor  of  lands  under 
the  tidal  rivers  of  the  state,  until  the  ex- 
piration of  six  calendar  months  after  the 
riparian  proprietor  shall  have  been  per- 
sonally notified,  in  writing,  by  the  appli- 
cant for  such  grant  or  license,  and  such 
riparian  proprietor  shall  have  neglected  to 
apply  for  such  grant  or  license  and  neglected 
to  pay,  or  secure  to  be  paid,  the  price  said 
commissioners  shall  have  fixed  therefor. — 
Shamberg  vs.  Riparian  Commissioners,  43 
Vr.  132  and  140.     See  64  At.  114. 

d.  Extent  of  Title. 

A  right  in  land  lying  between  high  and 
low  water  marks,  conveyed  by  the  state  by 
grant  to  any  person,  becomes  by  statute, 
the  private  property  of  the  grantee  named 
in  the  grant.  The  state  is  the  owner  of  all 
land  upon  its  navigable  streams  lying  be 
tween  high  and  low  water  marks;  the  title 
of  a  party  receiving  such  a  grant  is  as  abso- 
lute as  the  words  of  the  grant  import. — 
Woodcliff  Co.  vs.  New  Jersey,  &c,  Railroad 
Co.,  43  Vr.  137. 


RIPARIAN   RIGHTS,   I. 


In  Tidal  Watt  rs. 


e.     EXTINGUISHING     DEDICATION. 

The  act  of  April  6th,  IN71  (Gen.  Sta1  .  p. 
2796),  entitled  "An  act  relative  to  the 
riparian  commission/'  provided  that  the 
riparian   commissioners   might,    l>y   lease  or 

grant,  dispose  of  lands  under  tide  water,  or 

which  had  been  formerly  thereunder.  The 
board  of  riparian  commissioners  was  cre- 
ated by  the  act  of  April  11th,  1864  (Gen. 
Stat.,  p.  2785),  entitled  "An  act  to  ascer- 
tain the  rights  of  the  state  and  of  the  ripa- 
rian owners  in  the  lands  lying  under  the 
waters  of  the  bay  of  .New  York  and  else- 
where in  the  slate,"  This  act  was  followed 
by  several  supplemental  acts  relating  to  the 
same  subject.  Under  authority  of  these 
acts  the  riparian  commissioners  granted  to 
complainant's  predecessor  in  title  certain 
land  then  and  which  had  formerly  been 
under  tide  water,  together  with  "all  the 
rights  of  the  state  in  such  lands."  This 
land  extended  across  the  original  water- 
front termination  of  one  of  defendant  city's 
streets.  HELD,  thai  the  granl  was  suffi- 
cient to  extinguish  any  highway  rights 
which  the  public  may  have  acquired  in  the 
land  conveyed  by  acts  of  dedication  by  the 
former  owners  thereof  or  otherwi 
hence  defendant's  street  ended  at  the  orig- 
inal high  water  line. — Morris  and  Essex 
Railroad  Co.  vs.  Jersey  City,  18  Dick.  45. 

The  act  of  April  6th,  1871,  being  an  in- 
dependent act,  and  hence  not  restricted  by 
the  title  of  the  act  of  Istil.  its  title  is  suffi- 
ciently broad  to  include  the  powers  of  the 
commissioners  to  make  the  grant  in  ques- 
tion, so  as  to  relieve  the  act  from  any  con- 
stitutional objection  on  this  ground.— Ibid. 

The  fact  that  at  the  time  of  the  grant  the 
grantees,  who  were  the  owners  of  the  shore, 

had  filled  in  and  reclaimed  the  land  in  ques- 
tion, and  thus  acquired  a  common  law  title 
thereto,  and  that  their  charter  contained  a 
special  legislative  grant  thereof,  did  not 
limit  the  public  rights  released  by  the  grant 
to  merely  riparian  rights,  but  'the  grant, 
being  absolute,  released  all  the  rights  of 
the  public  of  every  nature  whatsoever. — 
Ibid. 

3.  Alluvion  and  Accretion. 

The  Ocean  City  Association,  an  incor- 
porated land  company,  in  1SS0,  purchased 
a  track  of  several  thousand  acres  of  wholly 
unimproved  land,  lying  between  Peck's 
Beach  and  the  Atlantic  ocean.  Shortly 
after  the  purchase  the  association  made  and 
filed  a  map,  on  winch  lot  and  streets  were 
laid  out.  In  1S83  it  caused  a  more  exten- 
sive map  to  be  made,  which  was  litho- 
graphed, and  a  copy  filed  in  the  county 
clerk's  office.  On  the  map  of  1SS3  Ocean 
avenue  was  delineated  parallel  with  and 
some  distance  from  the  ocean,  and  streets 
were  laid  out,  extending  from  Ocean  avenue 
W'csterly,  among  which  Sixth,  Seventh, 
Eighth  and  Ninth  streets  are  material  to 


tin-  ca  e  On  this  map  Ocean  avenue  was 
shown  as  extending  down  to  Fourteenth 
street,  crossing.  Eighth,  Ninth  and  Tenth 
st reets,  and  the  line  of  high  v. atei 

linoated,  as  of  1SN2,  two  hundred  and  fifty 

feet  ea>t  from  the  easterly  line  of  Ocean 
avenue      Be1  ween    thai    line    and    I  ><-,  an 

avenue  appeared  a  space  of  unplotted  land, 
which    had   not    been   laid   out    into   lots   far 

sale.     By  a  deed  dated  I  tetober  29th,  1884, 
-  iation  conveyed  Lot  No.  8 19  b  i  one 

Henry  15.  Howell.  The  map  referred  to 
was   the   sales   map  of    1883.      Lot    No,    SKI 

was  on  the  westerly  side  of  Ocean 
between  Eighth  and  Ninth  streets.  It  had 
between  it  and  the  Atlantic,  Ocean  avenue, 
and  also  the  strip  of  unimproved  or  un- 
plotted land  between  that  avenue  and  the 
ocean.  The  de.d  contained  a  description 
by  metes  and  bounds.     Howell,  bj 

dated  April  21st,  1895,  conveyed  this  lot  to 
Shriver,  the  defendant  in  this  suit,  by  the 
same  description  by  nates  and  bounds — 
that  is,  of  a  lot  on  the  northwesterly  side 
af  <  Icean  avenue. 

The  controversy  in  this  case  relates  to 
the  title  of  a  strip  of  land  fifty  feet  in  width, 
lying  between  the  extended  lines  of  the 
lateral  boundaries  of  lot  No.  849  and  ex- 
tending from  the  westerly  side  of  Ocean  ave- 
nue easterly  about  one  hundred  and  fifty 
feet.  It  is  within  the  lines  of  the  riparian 
grant  hereinafter  mentioned.  It  appeared 
in  evidence  that  after  1880  the  ocean  grad- 
ually worked  inland,  carrying  away  the 
avenue,  or  part  of  it,  in  front  of  lot  No.  849, 
and  that  in  1895  the  ordinary  high  water 
came  up  to  this  lot.  In  1S97  the  ocean 
began  to  recede,  and  the  map  of  the  ripa- 
rian commissioners  indicates  a  high  water 
line  in  Ocean  avenue.  On  August  3d,  1897, 
Shriver  obtained  a  grant  from  the  riparian 
commissioners  covering  in  terms  a  strip  of 
land  fifty  feet  in  width  between  the  extended 
lines  of  the  lateral  boundaries  of  lot  No. 
849,  from  the  high  water  line  as  indicated 
by  the  commissioners  to  the  exterior  line, 
a  distance  of  nine  hundred  and  eighty-five 
feet.  Both  parties  claim  title  by  accretion. 
HELD.— 

1.  That  to  entitle  a  proprietor  to  the 
right  of  accretion,  he  must  be  a  riparian 
owner,  and  his  land  must  adjoin  the  line 
of  ordinary  high  tide. 

If  a  strip  of  land,  however  small,  inter- 
vene between  the  premises  and  the  water  at 
ordinary  high  tide,  its  owner  will  not  be 
entitled  to  the  accretion. 

2.  The  right  to  alluvion  depends  upon 
the  facts  of  the  contiguity  of  the  estate  to 
the  water,  and  to  give  a  right  to  accession 
and  accretion  there  must  be  an  estate  to 
which  the  accession  can  attach. 

3.  The  doctrine  whereby  title  is  acquired 
by  accretion  is  founded  on  the  principle  of 
compensation.  The  proprietor  of  lands 
having  a  boundary  on  the  sea  is  obliged 
to  accept  the  alteration  of  his  boundary 
by  the  changes  to  which  the  shore  is  subject. 
He  is  subject  to  loss  by  the  same  means 
that  may  add  to  Ms  territory;  and,  as  he 
is   without   remedy   for  his  loss,   so  he  is 
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entitled  to  the  gain  which  may  arise  from 
alluvial  deposits. 

4.  As  between  vendor  and  vendee,  the 
right  to  alluvion  depends  upon  the  condi- 
tion of  the  land  at  the  time  of  the  transfer 
of  the  legal  title. 

5.  As  between  the  association  and  Howell , 
the  line  of  ordinary  high  water  in  1884, 
which  is  the  date  of  his  deed,  determines 
the  right  to  accretion  as  between  those  par- 
ties. Shriver,  by  his  deed  from  Howell  in 
1895,  could  not,  as  against  the  association, 
acquire  any  title  or  estate  or  right  beyond 
that  which  the  association,  by  its  deed  in 
1884,  conveyed  to  Howell. 

6.  The  defendant's  grant  by  the  riparian 
commissioners  was  made  pursuant  to  the 
act  of  1871,  (Gen.  Stat.,  p.  2790).  That 
act  empowers  the  riparian  commissioners 
to  make  grants  of  the  lands  under  water  to 
riparian  owners  only,  and  a  grant  by  the 
commissioners  under  that  act  to  anyone 
else  would  be  ultra  vires.  The  case,  there- 
fore, between  these  parties  turns  wholly 
on  the  condition  of  the  line  of  ordinary 
high  tide  in  18S4.  If,  as  between  the  asso- 
ciation and  Howell,  the  line  of  ordinary 
liigh  tide  was  not  such  that  Howell  became  a 
riparian  owner,  then  Shriver,  by  the  changes 
in  the  shore,  did  not  become  the  owner  of 
the  accretion,  and  the  grant  of  the  riparian 
commissioners,  in  1S97,  was  a  nullity. 

7.  An  instruction  by  the  trial  judge  that 
if  the  high  water  line  before  or  in  1895  ad- 
vanced to  or  on  the  lot  'No.  849,  that  lot 
became  a  riparian  lot,  and  whatever  alluvial 
increase  the  ocean  had  in  its  advance 
brought  to  and  in  front  of  the  lot  became 
the  land  of  the  defendant,  was  erroneous. 
— Ocean  City  Association  vs.  Shriver,  35 
Vr.  550. 

4.  Lost  by  Dedication. 

A  corporation  owning  land  along  the 
shore  of  Shrewsbury  river  where  the  tide 
ebbed  and  flowed,  obtained  the  state's  grant 
of  the  adjoining  land  under  the  water  of  the 
river  as  far  out  as  the  exterior  line  for  solid 
filling  established  by  the  riparian  commis- 
sioners, and  also  the  state's  grant  of  the 
right  to  build  piers  beyond  the  said  exterior 
line  as  far  out  as  the  exterior  line  for  piers 
established  by  said  commissioners.  After- 
wards the  corporation  dedicated  to  public 
use  a  street  having  its  designated  terminus 
at  the  exterior  line  for  solid  filling;  subse- 
quently a  grantee  of  the  corporation,  hold- 
ing his  title  subject  to  the  dedication,  filled 
in  the  land  under  water  at  the  terminus  of 
the  street  beyond  the  exterior  line  for  solid 
filling,  and  excluded  the  public  from  pas- 
sage over  the  same.  HELD,  that  the  land 
so  filled  in  was  subject  to  the  public  case- 
ment, and  that  an  action  of  ejectment  to 
secure  the  enjoyment  of  the  public  right 
of  passage  could  be  maintained  by  the  local 
municipality. — Seabrighi  vs.  Allgor,  40  Vr. 
641. 

5.  Condemnation  of. 

Such  interest  as  a  grantee  or  lessee  in- 
quires under  such  a  grant  or  lease  from  the 


state  is  private  property,  and  subject  to 
condemnation  under  the  state's  power  of 
eminent  domain. — Woodcliff  Co.  vs.  New 
Jersey,  &c,  Railroad  Co.,  43  Vr.  137. 

A  defective  description  in  a  condemna- 
tion proceeding  may  be  amended  under  the 
statute,  and  an  order  appointing  commis- 
sioners to  condemn  lands  will  not  be  set 
aside  on  certiorari  because  of  an  alleged 
defective  description  until  the  moving  party 
in  the  condemnation  has  had  opportunity 
to  apply  to  amend  and  has  failed  to  do  so. 
—Ibid. 

6.  Of  State  as  Sovereign  Power. 

The  title  to  a  tidal  stream  below  ordinal-}' 
high  tide  is  in  the  state  as  absolute  owner. 
A  riparian  owner  has  no  property  in  the 
land  under  tidal  waters  by  reason  of  his 
adjacency  thereto.  The  inchoate  right  of 
the  owner  of  the  upland  to  acquire  an  ex- 
clusive right  to  the  property  by  wharfing 
out  or  otherwise  improving  gives  him  no 
property  in  the  land  while  it  remains  under 
water. — Per  Depue,  J.  Marcus  Sayre  Co.  vs. 
Newark,  15  Dick.  361. 

But  by  the  local  common  law  of  this  state 
a  riparian  owner  may  erect  a  wharf,  dock 
or  other  improvement  into  a  tidal  stream, 
and  by  such  improvement  will  acquire  a 
property,  and  his  title  to  such  portion  thus 
reclaimed  becomes  vested  and  indefeasible, 
except  so  far  as  it,  in  common  with  all  other 
property,  is  subject  to  the  state's  eminent 
domain. — Ibid. 

The  title  of  the  riparian  owner  which  was 
under  discussion  in  Stevens  vs.  Newark  and 
Paterson  Railroad  Co.,  5  Vr.  532,  was  that 
of  a  riparian  owner  who  had  neither  wharf ed 
out  nor  otherwise  improved  his  connection 
with  the  tidal  stream,  and  consequently  had 
no  property  rights  to  be  affected  by  the 
execution  of  the  public  grant  then  in  ques- 
tion. Hence,  it  was  held  by  the  court  that 
the  public  domain  was  subject  altogether 
to  the  control  of  the  legislature,  and  that 
incidental  damages  resulting  to  individuals 
from  the  exercise  of  such  control  gave  no 
legal  claim  to  compensation.  In  Beseman 
vs.  Pennsylvania  Railroad  Co.,  21  Vr.  235, 
which  was  a  suit  by  an  owner  of  property 
adjacent  to  the  track  of  a  railroad,  alleging 
injury  from  the  use  of  the  company's  track 
for  the  passage  of  its  locomotives  and  cars 
in  the  transportation  of  cattle,  &c,  so  as 
to  render  his  dwelling  house  unfit  for  habi- 
tation, &c,  the  charter  of  the  railroad 
company  being  pleaded,  it  was  held  that 
the  franchises  granted  to  the  company 
legalized  the  running  of  trains  and  the 
transportation  of  freight ,  and  the  acts  com- 
plained of  being  themselves  lawful,  those 
incidental  injuries  which  necessarily  and 
unavoidably  resulted  from  the  exercise  of 
legislative  'authority,  if  prosecuted  in  all 
respects  with  care  and  skill,  were  damnum 
absque  injuria,      [bid. 
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The  title  of  riparian  owners  along  Passaic 
river,  where  the  tide  ebbs  and  flows,  ex- 
tends only  to  high  water  mark,  the  state  is 
the  absolute  owner  of  the  bed  of  the  stream. 
Such  riparian  owners  having  no  title  to  the 
bed  of  the  stream  are  not  entitled  to  an 
injunction  against  the  city  on  account  of 
the  pollution  of  the  stream.- — Simmons  vs. 
Paterson,  15  Dick.  385. 

An  owner  of  lands  bordering  upon  high 
water  mark  in  the  tide  waters  of  this  state. 
who  has  not  obtained  the  state's  title  to 
the  lands  lying  in  front  of  his  property  and 
below  high  water  mark,  has  no  power 
to  charge  the  latter  with  any  easement 
which  will  be  forceful  against  a  subsequent 
grant  by  the  state  of  its  title  in  those  lands. 
Atlantic  City  vs.  New  Auditorium  Pier  Co., 
18  Dick.  644. 

7.  Of  Municipality,  To  Discharge 
Sewage. 

The  charter  of  the  city  of  Newark  con- 
ferred on  the  city  the  right  to  use  the  Pas- 
saic river  as  an  outlet  for  its  sewers.  On 
a  bill  filed  by  the  owner  of  land  on  the  Pas- 
saic, which  had  been  improved  by  the  erec- 
tion of  a  wharf  and  dock  used  for  receiving 
and  shipping  materials  in  the  conduct  of 
his  business.     HELD,. — 

1.  That  the  use  of  the  Passaic  river  by 
the  city  as  an  outlet  for  its  sewers  being 
lawful,  such  incidental  injuries  as  necessa- 
rily and  unavoidably  result  from  the  exer- 
cise of  such  legislative  authority  are  damnum 
absque  injuria,  but  that  the  city  is  liable  in 
damages  for  an  injury  resulting  to  such 
riparian  owner  caused  by  negligence  in  the 
construction  and  management  of  its  sewers. 

2.  That  for  the  purpose  of  determining 
what  acts  of  a  city  in  the  construction  and 
use  of  its  sewers  into  tidal  waters  by  legis- 
lative authority  are  or  are  not  actionable 
the  distinction  is  between  the  duties  of  a 
municipality  which  are  of  a  quasi  judicial 
nature,  involving  the  exercise  of  judgment 
and  discretion,  and  ministerial  duties,  such 
as  the  construction  and  repair  of  sewers; 
with  respect  to  the  former  no  action  is 
maintainable,  and  an  action  is  given  only 
for  negligence  in  performing  such  duties  as 
are  ministerial. — Per  Depue,  J.  Marcus 
Sayre  Co.  vs.  Newark,  15  Dick.  361. 


II.  IN  NON=TIDAL  WATERS. 
1 .  Of  Owners  on  Banks  of  Stream. 

a.  To  Enjoy  Water  Unpolluted. 

Owners  of  land  on  the  banks  of  a  stream 
are  entitled  to  have  the  water  flow  to  them 
unpolluted. — Attorney-General  vs.  Paterson, 
13  Dick.  1.     See  15  Id.  385. 

Delay  of  three  or  four  years  after  such 
contamination  had  commenced  is  excused 
by  Pamph.  L.,  1896,  p.  20,  appointing  com- 
missioners to  suggest  a  means  of  dispensing 


with  the  necessity  of  discharging  sewage 
into  the  river,  as  the  owners  might  reason- 
ably suppose  that  an  injunction  would  be 
unnecessary. — Ibid. 

b.  To  Join  in  Action  for  Pollution. 

Owners  of  different  parcels  of  land  on  the 
banks  of  a  river  may  join  as  complainants 
to  enjoin  the  discharge  of  sewage  polluting 
the  river.  Such  a  joinder  is  not  precluded 
by  the  fact  that  one  of  the  owners  is  a  large 
city,  alleging  special  injury,  occasioned  by 
the  fact  that  a  valuable  pumping  plant 
erected  on  the  banks  of  the  river,  as  a 
means  of  supplying  the  city  with  water 
under  a  grant  from  the  state  of  a  right  to 
take  pure  water  from  the  river,  is  rendered 
worthless. — Attornev-General  vs.  Paterson, 
13  Dick.  1.     See  15  Id.  385. 

c.  To  Grant  Rights  to  Others. 

A  riparian  proprietor,  upon  a  non-tidal 
stream,  may  grant  to  third  persons,  who 
are  not  riparian  owners,  rights  in  the  waters ; 
he  may  permanently  abstract  the  waters 
for  their  use,  or  he  may  permit  them  to  do 
so,  without  the  consent  of  the  proprietors 
above  him ;  but  he  cannot,  by  such  action, 
impose  an  additional  burden  upon,  or  create 
a  new  liability  against  such  proprietors. — 
Doremus  vs.  Paterson,  20  Dick.  711. 

2.  Of  Municipality. 

a.  To  Discharge  Sewage  in  Stream. 

Pollution  of  a  river  by  the  discharge  of 
city  sewage  gathered  from  a  large  area,  and 
caused  to  flow  into  the  stream  by  artificially 
constructed  grades,  cannot  be  justified  as  a 
natural  and  reasonable  use  of  the  river. — ■ 
Attornev-General  vs.  Paterson,  13  Dick.  1. 
See  15  Id.  385. 

b.  To  Divert  Water  for  Municipal 
Purposes. 

A  municipality  which  buys  a  piece  of  land 
on  a  private  stream  several  miles  distant 
from  its  corporate  limits,  does  not  thereby 
become  entitled  as  riparian  owner  to  draw 
from  the  stream  a  supply  of  water  for  the 
inhabitants  of  the  town. — Ingersoll  vs. 
Newton,  15  Dick.  399. 

The  town  of  Newton  has  no  authority  to 
divert  water  from  private  streams,  to  the 
detriment  of  lower  riparian  owners,  on  con- 
dition that  it  will  store  storm  water  and  give 
it  out  into  the  streams  in  dry  times,  and 
thus  confer  a  compensatory  benefit  on  those 
owners,  they  not  consenting  thereto. — 
Ibid. 

c.  Of  Jersey  City,  in  Passaic  River. 

Jersey  City  has  no  rights  in  the  waters 
of  the  Passaic  river  distinct  from  the  rights 
of  the  general  public,  either  by  reason  of 
the  location  of  its  water  works  or  in  virtue 
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of  the  act  of  1852,    (Pamph.  L.,   1852,   p. 
419). — Simmons  vs.  Paterson,  15  Dick.  385. 


III.  EQUITY  JURISDICTION. 

1.  To  Fix  Compensation  for  Diversion 
of  Water. 

When  a  riparian  proprietor  seeks  the  aid 
of  a  court  of  equity  to  restrain  the  diversion 
of  water  by  a  municipal  corporation  for 
public  purposes,  and  offers  to  forego  his 
rights  to  an  injunction  on  receiving  just 
compensation,  which  he  asks  the  court  to 
determine,  and  the  defendant  in  its  answer 
consents  to  pay  such  compensation  so  as  to 
be  determined  by  the  court,  in  case  the 
court  considers  the  complainant  entitled  to 
an  injunction,  the  court  has  jurisdiction  to 
ascertain  the  amount  of  such  compensation. 
— Ingersoll  vs.  Newton,  15  Dick.  399. 

2.  Measure  of  Damages. 

In  ascertaining  just  compensation  for  the 
diversion  of  water  from  a  mill,  the  differ- 
ence between  the  market  value  of  the  mill 
before  the  diversion  and  its  market  value 
afterwards,  is  usually  a  simpler  and  safer 
criterion  than  estimates  of  the  probable  cost 
of  producing  by  steam  at  the  mill  the  power 
which  the  diverted  water  would  supply,  and 
then  estimates  of  the  probable  value  of  the 
water  power  at  the  mill,  based  on  the  rental 
value  of  power  at  other  places  more  or  less 
distant  and  dissimilar. — Ingersoll  vs.  New- 
ton, 15  Dick.  399. 

3.  When  Injunction  Will  Issue. 

By  reason  of  the  great  injury  which  would 
fall  upon  the  city  by  restraining  the  con- 
tinuous use  of  its  sewerage  system,  and  the 
acquiescence  of  these  riparian  owners  above 
where  the  tide  flows,  their  injury  being 
comparatively  small,  it  would  be  inequitable 
to  grant  them  an  injunction. — Simmons  vs. 
Paterson,  15  Dick.  385. 

Where  a  lower  riparian  proprietor  has 
secured  a  judgment  at  law  determining  the 
maintenance  of  a  nuisance  by  an  upper 
proprietor  in  the  abstraction  of  water  from 
the  stream,  and  the  continuance  thereof 
works  substantial  and  permanent  injury  to 
his  property,  he  is  entitled,  as  of  course,  to 
an  injunction  to  restrain  such  continuance. 
— Harper,  &c,  Co.,  vs.  Mountain  Water  Co., 
20  Dick.  479. 

The  riparian  owners  of  land  along  the 
Passaic  river,  below  the  city  of  Paterson, 
but  above  tide  water,  are  entitled  to  an 
injunction  restraining  the  city  from  pollut- 
ing the  stream  by  discharging  its  sewage 
therein,  unless  the  city  shall  elect  to  make 
them  compensation  for  the  injury  to  their 
property  resulting  from  such  pollution. — ■ 
Doremus  vs.  Paterson,  3  Rob.  775. 


4.  To  Rescind  Grant  for  Fraud. 

Where  the  state  alleges  that  a  riparian 
grant  conveying  lands  included  within  the 
lines  of  an  alleged  highway  was  obtained  by 
false  representations  as  to  the  termination  of 
the  highway,  made  in  the  map  accompanying 
the  application  for  the  grant,  and  the  ques- 
tion is  whether  the  grant  was  in  fact  made 
in  reliance  on  the  representations,  and  the 
filing  of  information  to  set  aside  the  grant 
for  this  season  has  been  delayed  until  all 
the  officers  who  executed  it  on  the  part  of 
the  state  are  dead,  the  delay  may  not  of 
itself  be  a  bar  to  relief,  but  it  is  sufficient 
to  prevent  the  state  from  insisting  on  the 
application  of  a  mere  rule  of  evidence  as  to 
I  In-  burden  of  proof  as  the  basis  of  deciding 
that  in  the  absence  of  proof  to  the  contrary 
it  must  be  conclusively  presumed,  under  the 
facts  shown  in  this  case,  that  the  grant  in 
question,  so  far  as  it  affects  the  highway, 
was  in  fact  induced  by  the  representations 
on  the  map  as  to  the  termination  of  the 
highway. — Attorney-General  vs.  Central 
Railroad  Company,  2  Rob.  198. 

Equity  has  jurisdiction  on  an  information 
by  the  attorney-general,  at  the  relation  of 
a  private  party,  to  annul  a  lease  of  the 
state's  lands  under  water  obtained  by  a 
person  not  the  owner  of  the  shore  front, 
through  a  false  representation  of  the  fact. 
— Grey  vs.  Morris  &  Cummings  Dredging 
Co.,  3  Rob.  829. 


IV. 


POWER    OF    LEGISLATURE  IN 
RELATION  TO. 


The  title  of  riparian  owners  above  the 
ebb  and  flow  of  tide  extends  to  the  middle 
of  the  stream,  subject  only  to  a  servitude 
to  the  public  for  purposes  of  navigation. 
The  pollution  of  the  river  by  sewage  con- 
stituted the  taking  of  the  property  of  such 
owners,  which  the  legislature  cannot  author- 
ize except  upon  just  compensation. — Sim- 
mons vs.  Paterson,  15  Dick.  385. 

The  provision  of  an  act  (Pamph.  L.,  1901, 
p.  374)  which  confers  power  upon  the  board 
of  riparian  commissioners  to  make  a  grant 
of  such  lands  to  certain  cities  for  a  nominal 
consideration  is  unconstitutional;  and  a 
grant  made  to  Atlantic  City  under  color  of 
this  provision  is  void. — Henderson  vs.  At- 
lantic City,  19  Dick.  583. 


V.  DISPOSITION  OF  PROCEEDS  OF 
SALE  OF. 

By  force  of  article  4,  section  7,  paragraph 
6  of  the  state  constitution,  coupled  with  an 
act  (Pamph.  L.,  1894,  p.  123).  lands  under 
tide  water  belonging  to  the  state  of  New 
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Jersey  are  irrevocably  devoted  to  the  sup- 
port of  free  schools. — Henderson  vs.  Atlan- 
tic City,  19  Dick.  583. 


RIVERS. 

See  Injunctions;  Nuisances;  Pilots; 
Riparian  Rights. 


ROADS. 

See  Highways;  Road  Boards. 


ROAD  BOARDS. 

Upon  the  views  announced  in  Road  Com- 
missioners vs.  Harrington  Township,  26 
Vr.  327,  the  act  of  April  24th,  1894  (Gen. 
Stat.,  p.  2864),  by  which  the  functions  of 
e  ounty  road  boards  were  transferred  to  the 
boards  of  chosen  freeholders,  is  valid,  not- 
withstanding the  fact  that  the  functions  of 
the  road  board  in  Essex  county  differed 
from  those  permitted  to  road  boards  in 
other  counties. — Bowman  vs.  Freeholders  of 
Essex,  40  Vr.  109. 


ROYALTD3S. 

Where  a  mining  lease  reserved  a  rent  of 
$400  per  year,  payable  quarterly,  and  this 
amount  to  be  deducted  from  the  royalties, 
when  they  were  in  excess  of  that  sum,  and 
which  also  were  payable  quarterly  on  ore 
as  sold  and  delivered  to  purchasers,  the 
lease  further  providing  that  if  payments 
were  not  made  at  such  times,  the  lease 
should  be  null  and  void.  This  condition 
required  the  full  payment  of  all  royalties 
on  ore  sold  and  delivered  at  the  end  of  each 
quarter  year,  and  if  not  so  paid,  it  was  a 
forfeiture  of  the  lease. — Robinson  vs.  Boys 
et  al.,  32  Vr.  179. 

The  payment  of  the  rent  and  royalties 
was  a  condition  subsequent,  the  non-per- 
formance of  which  had  the  effect  of  defeat- 
ing the  estate  granted  and  rendered  the 
agreement  null  and  void  and  as  if  it  had 
never  existed.  A  grant  with  a  proviso  to 
pay  a  certain  rent  by  a  certain  day,  and 
unless  done  the  estate  granted  and  the 
agreement  should  be  void,  is  a  condition, 


and  upon   the   non-performance  of  which 

the  grantor  may  reenter  or  brin^  '  j- 
—Ibid. 

When-  tin  ore  sold  and  delivered  could 
only  be  ascertained  by  the  books  and  ac- 
counts of  the  lessees,  anil  the  accept  ;i  lire  .if 
a  part  of  the  rents  and  royalties  by  one  of 

two  joints  lessors  without  knowledge  on  his 
part  that  any  greater  sum  than  thai  ten- 
dered and  received  by  him  was  due  and 
unpaid,  will  not  be  a  waiver  of  the  forfeiture 
caused  by  the  non-payment  of  the  full 
amount  due.  If  the  acceptance  is  by  one 
of  the  two  joint  lessors  with  such  knowl- 
edge, then  it  operates  as  a  waiver  against 
the  other. — Ibid. 

Under  a  contract  for  the  sale  of  letters 
patent  for  a  water  alarm  for  steam  boilers, 
which  contained  a  stipulation  for  the  pay- 
ment of  a  royalty  on  each  of  the  patented 
machines,  and  a  further  agreement  to  pay 
to  the  patentees  a  certain  sum,  which,  if 
paid  within  twelve  months  from  the  date 
of  the  contract,  the  royalties  should  cease 
and  forever  determine,  and  the  amount  of 
royalties  paid  within  the  twelve  months 
should  be  credited  thereon,  and  if  not  paid 
within  the  twelve  months,  the  royalties  to 
continue  and  the  said  sum  to  be  paid  at 
such  time  as  might  be  mutually  agreed  upon, 
no  credit  to  be  given  for  royalties  paid. 
HELD,  a  recovery  may  be  had  for  such 
sum  when  not  paid  within  the  twelve 
months,  and  there  being  evidence  to  show 
a  mutual  agreement  to  extend  the  time  for 
payment,  the  contract  with  respect  thereto 
was  an  absolute  contract  to  pay  that  sum, 
and  not  an  agreement  that  the  defendant 
was  to  have  the  option  of  paying  that  sum 
in  discharge  of  the  pavment  of  the  royalties. 
— Scheurle  vs.  Husbands,  36  Vr.  40.  A.  Id. 
681. 


RULES. 

See  Pleading  and  Practice. 


RULE  TO  LIMIT  CREDITORS. 

See  Decedents  Estates;  Executors  and 
Administrators;  Orphans  Court. 


RUTGERS  COLLEGE. 

See  Colleges. 
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SALARIES. 

See  Officers. 


SALES. 


1/ PRIVATE. 


l.°Of  Personalty. 


a.  Warranty. 

b.  Right  of  Stoppage  in  Tran- 

situ. 

c.  When  Title  Passes. 

d.  Acceptance. 

e.  Rescission. 

f.  Delivery. 

g.  As      Distinguished       prom 

Conditional  Sale. 
h.  On  Consignment. 
i.  Measure    of    Damages    on 

Partial  Failure  of  Title. 

2.  Of  Realty. 

a.  Unilateral. 

b.  Time  of  Performance. 

c.  Damages   for   Non-perfor- 

mance of  Agreement. 

d.  Oral  Agreement  for  Pur- 

chase. 

e.  Rescission. 

f.  Construction     of    Special 

Covenants. 

g.  Warranty. 

h.  Title  Obtained  by  Vendee 
with  Notice. 

i.  What  Constitutes  Free 
and  Clear  Title. 

j.  When  Vendee  Entitled  to 
Profits. 

k.  Right    of    Vendee    to    En- 
force Restrictions  After 
Taking  Title. 
1.  Delivery  of  Deed  To  Ef- 
fect Sale. 


II.1PUBLIC. 


1.  Of  Realty. 


a.  For  Payment  of  Dece- 

dent's Debts. 

b.  By  Sheriff. 

c.  Right  To  Bid. 

d.  By  Receiver. 

e.  Rescissions. 

f.  Title  Obtained  by  Pur- 

chaser. 

g.  Slander  of  Title. 

2.  In  General. 

a.  Agreement   To    Refrain 

from  Bidding. 

b.  Affirmance. 

c.  Restraining. 


III.  SETTING  ASIDE. 


Inadequacy  of  Price. 
In  Bulk. 


3.  For  Agreement  To  Refrain 
from  Bidding. 

4.  Decree  in  Excess  of  Amount 
Due. 

IV.  OF  CHURCH  PROPERTY. 

V.  OF  LAND  LIMITED  OVER. 

Cross  References.  Auctions  and  Auc= 
tioneers;  Conditional  Sales;  Devise 
and  Legacy;  Executors  and  Ad= 
ministrators;  Frauds  and  Perjuries; 
Mortgages;  Partition;  Specific  Per= 
formance;  Taxation;  Trusts  and 
Trustees ;  Vendor  and  Vendee. 


I.  PRIVATE. 

1.  Of  Personalty. 

a.  Warranty. 

Whore  the  vendees  of  machines  intended 
or  adopted  for  pulverizing  stone  and  hard 
materials,  and  purchased  under  a  warranty 
of  fitness  for  such  purpose,  after  testing 
them  and  discovering  defects  which  cause 
dissatisfaction,  continue  to  use  them,  not  in 
order  to  make  further  tests  but  merely  for 
the  purpose  of  their  own  convenience  or 
profit,  such  use  constitutes  an  acceptance, 
and  concludes  them  from  the  defence  of  a 
total  failure  of  consideration,  and  they  must 
rely  upon  their  warranty. — Woodward  vs. 
Emmons,  32  Vr.  28 1 . 

In  a  suit  on  the  note  given  for  the  consid- 
eration of  such  contract  a  charge  to  the 
jury  to  the  effect  that  under  the  evidence 
in  the  cause  the  defence  of  a  total  failure  of 
consideration  cannot  be  interposed,  is  cor- 
rect, whether  the  right  of  rescission  is  ex- 
ercisable or  not. — Idid. 

When  an  article  is  sold  by  a  description, 
by  its  known  designation,  and  the  purchaser 
has  an  opportunity  for  inspection,  there  is 
no  implied  warranty  of  its  quality;  the  only 
warranty  which  is  implied  by  the  sale  is 
that  the  thing  sold  is  of  the  kind  specified. 
— Ivans  vs.  Laury,  38  Vr.  153. 

A  declaration  on  contract  set  forth  a 
breach  of  warranty  in   the  sale  of  certain 
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shares  of  oil  stock,  consisting  of  false  rep- 
resentations as  to  the  lands  of  the  company, 
number  of  oil  wells  in  active  operation,  pro- 
ducing capacity  and  the  dividends  I  bal  were 
being  paid  ami  as  to  the  value  of  the  stock 
It  further  averred  that  defendant  repre- 
sented himself  to  be  a  director  and  familiar 
with  the  affairs  of  the  company  and  thai 
relying  upon  the  representations  thus  made. 
which  were  wholly  untrue,  and  that  tin- 
stock  was.  wholly  without  value  and  tie 
consideration  money  was  wholly  lost  to  the 
plaintiff.  HELD,  that  while  the  deelara 
tion  did  not  disclose  the  facts  necessary  to 
sustain  an  action  for  deceit  or  for  the  re- 
covery of  money  had  and  received,  it  was 
sufficient  to  sustain  an  action  upon  contract 
for  breach  of  warranty. — Phillips  vs.  Crosbv. 
40  Vr.  612. 

Representations  of  facts  as  to  the  prop- 
erty of  the  company,  its  productiveness 
and  other  conditions  having  relation  to  the 
value  or  desirability  of  its  shares  as  an  in- 
vestment, may  be  regarded  as  proper  ele 
ments  in  a  contract  of  warranty  in  the  sale 
thereof. — Ibid. 

In  an  action  for  breach  of  an  express 
contract,  of  warranty  on  the  sale  of  a  chat- 
tel, scienter  in  the  defendant  need  not  be 
proven. — Becker  vs.  Atchason,  41  Vr.  157. 
A.  42  Id.  340. 

The  case  of  McGlade  vs.  McCormick,  28 
Vr.  430,  distinguished. — Ibid. 

Whether  a  warranty  is  to  be  inferred 
from  representations  made  in  the  course  of 
negotiations  which  result  in  a  contract  of 
sale,  is  a  question  for  the  jury. — Phillips  vs. 
Crosby,  41  Vr.  785. 

b.  Right  of  Stoppage  in  Transitu. 

The  right  of  stoppage  in  transitu  may  be 
exercised  at  any  time  before  the  goods  sold 
have  reached  the  place  for  delivery  to  the 
consignee. — Shepard  &  Morse  Lumber  <.  o. 
vs.  Burroughs,  33  Vr.  469. 

The  plaintiff  sold  lumber  to  T.  and  T. 
sold  it  to  the  defendant,  whereupon  the 
plaintiff  shipped  it,  in  Ottawa,  to  the  de- 
fendant, in  New  Vork,  on  bills  of  lading 
naming  the  defendant  as  consignee,  and 
sent  the  bills  to  T.  HELD,  that  T.  re- 
ceived the  bills  for  the  defendant,  and  no 
further  transfer  of  the  bills  was  necessarj 
to  enable  the  defendant,  as  purchaser,  to 
defeat  the  plaintiff's  right  of  stoppage  in 
transitu  for  the  insolvency  of  T. — Ibid. 

The  plaintiff  sold  lumber  to  T.  and  T. 
sold  it  to  the  defendant  for  a  price  which 
the  defendant  credited  on  a  pre-existing 
debt  due  to  him  from  T.  HELD,  that  the 
defendant  was  a  purchaser  for  value  so  far 
as  was  necessary  to  entitle  him  to  defeat 
the  plaintiff's  right  to  stop  the  lumber  in 
transitu  for  the  insolvency  of  T. — Ibid. 


The  plaintiff  sold  lumber  to  T.  on  credit 
and  T.  sold  it  to  the  defendant.  EELD, 
that    mere    knowledge    on    the    part    of    the 

defendant  thai  l .  had  not  paid  for  the  lum- 
ber was  not  sufficient  to  defeat  the  defend- 
ant' i  laim  as  a  bona-fidc  purchaser  against 
the  plaintiff's  right  of  stoppage  in  transitu 
for  T's  insolvency. — Ibid. 

c.   When  Title  Passes. 

Title  to  personal  property  does  not  pass 
until  the  sale  is  complete,  and  whether  it 
is  completed  is  a  question  of  intention. — 
Kerr  vs.  Henderson,  33  Vr.  721. 

The  acceptance  of  the  vendor  of  an  offer 
by  the  purchaser,  accompanied  by  a  state- 
ment by  the  vendor  that  he  will  be  ready 
for  the  purchaser  to  take  the  property  on 
a  specified  day  in  the  future,  upon  payment 
of  the  purchase  price,  is  an  executory  agree- 
ment to  sell,  and  not  a  present  sale  by 
which  the  title  :ii  once  passes  to  the  vendee. 
—Ibid. 

If,  before  the  day  so  specified,  the  vendor 
sells  and  delivers  the  property  to  another 
for  value  without  notice  of  the  first  sale, 
the  first  purchaser  cannot  maintain  replevin 
against  the  second  purchaser. — Ibid. 

In  a  contract  of  sale,  where  the  title  re- 
mains in  the  vendor  until  the  purchase 
price  is  paid,  and  notes  are  given  for  un- 
paid installments  of  the  purchase  price,  if 
it  appears  upon  a  construction  of  the  con- 
tract that  the  consideration  for  the  notes 
was  the  delivery  of  the  goods,  with  the 
right  to  acquire  title  by  payment,  it  is  no 
defence  to  an  action  upon  the  notes  that 
the  subject  of  the  sale  was  destroyed  by 
fire  before  the  title  passed. — American  Soda 
Fountain  Co.  vs.  Vaughn,  40  Vr.  5S2. 

Cars  of  grain  were  consigned  to  one  Archer 
at  Newark.  Prior  to  their  arrival  he  con- 
tracted to  sell  them  to  different  purchasers, 
and  surrendered  the  bills  of  lading  to  the 
local  freight  agent  at  Newark.  Up  on  the 
surrender  of  the  bills  of  lading  he  presented 
orders  directing  delivery  of  the  cars  to  the 
several  purchasers,  "or  ourselves  or  order, 
on  presentation  of  this  order."  Upon  these 
orders  the  local  freight  agent  stamped  the 
words.  "Car  to  be  delivered  on  this  order, 
same  as  B.  of  L.  B.  of  L.  taken  up  at  New- 
ark." Archer  retained  the  orders  thus  cer- 
tified, drew  upon  the  purchasers  for  the 
price  of  the  grain  payable  on  arrival  and 
obtained  advances  from  the  plaintiff  bank 
upon  the  drafts  accompanied  by  the  certi- 
fied orders.     HELD. — 

1.  The  contract  between  the  purchaser 
and  Archer  was  an  executory  contract  and 
not  a  present  bargain  and  sale. 

2.  The  transaction  with  the  bank  trans- 
ferred to  it  a  title  to  the  grain. 

■  3.  A  carrier  must  deliver  goods  to  the 
true  owner,  claiming  under  the  consignee, 
when    it    has    notice   of    the    true    owner's 
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rights,  and  the  bill  of  lading  has  already 
been  surrendered. 

4.  The  certified  order  in  this  case  amount- 
ed to  notice  of  the  bank's  rights. 

5.  Notice  of  the  rights  of  a  person  claim- 
ing title  under  consignee  to  have  the  g Is 

delivered  to  him  when  given  to  the  agent 
of  the  carrier  charged  with  the  duty  of  de- 
livering freight,  is  notice  to  the  carrier. — 
National  Newark  Banking  Co.  vs.  Delaware, 
Lackawanna  and  Western  Railroad  Co.,  41 
Vr.  774. 

d.  Acceptance. 

The  plaintiffs  sold  fifty  bales  of  merchant- 
able gambia  to  the  defendant,  to  be  deliv- 
ered ex- vessel  at  New  York,  "sound  to  be 
taken — sea  damaged,  if  any,  to  be  rejected 
at  the  time  of  delivery."  At  the  vendee's 
request  the  gambia  was  delivered  from  the 
vessel  to  an  express  company,  to  be  for- 
warded to  Newark,  N.  J.,  where,  after  in- 
spection as  to  quality,  the  gambia  was  re- 
jected. Upon  an  action  for  the  purchase 
price.     HELD,— 

1.  That  the  special  provision  quoted  ap- 
plied only  to  damage  arising  from  carriage 
by  sea. 

2.  That  in  other  respects  the  vendee, 
under  this  contract  of  sale,  was  entitled  to 
a  reasonable  time  after  delivery  in  which  to 
inspect  the  goods. 

3.  That  delivery  to  the  express  company 
was  delivery  to  the  vendee,  but  the  agency 
was  for  delivery  only  and  not  for  accept- 
ance. 

4.  The  employment  of  an  express  com- 
pany by  a  vendee  to  forward  goods  pur- 
chased but  not  accepted,  does  not  consti- 
tute the  carrier  the  vendee's  agent  to  ac- 
cept. 

5.  Questions  of  law  arising  under  a  con- 
tract of  sale  will  be  disposed  of  upon  the 
assumption  that  the  vendee  will  accept 
what  he  has  bought  if  it  conforms  to  his 
contract. — Solomon  vs.  King,  34  Vr.  39. 

An  option  to  sell  at  a  fixed  price  an  arti- 
cle of  fluctuating  value  must  be  exercised 
promptly. — McCracken  vs.  Harned,  37  Vr. 
37. 

An  option  to  deliver  five  thousand  shares 
of  corporate  stock  at  fifty  cents  a  share 
"on  or  after  three  months  from  November 
6,  1891,"  expired  before  April,  1898.— Ibid. 

Under  an  entire  and  indivisible  contract 
for  sale  of  goods,  the  buyer  is  not  obliged 
to  accept  any  part  of  the  goods  unaccom- 
panied by  the  remainder. — Equitable1  .Man- 
ufacturing Co.  vs.  Engelike,  39  Vr.  567. 

e.  Rescission. 

If  a  person  has  through  fraud  bought 
goods  on  credit,  giving  only  his  notes  for 
the  price,  and  then  has  transferred  the 
goods  to  a  third  party,  it  is  not  necessary 
for  the  vendor,  in  attempting  to  rescind  the 


sale  on  account  of  the  fraud,  "to  tender  a 
return  of  the  notes  before  bringing  trover 
or  replevin  against  the  transferree,  provided 
the  vendor  holds  the  notes  when  he  at- 
tempts to  rescind,  and  produces  them  in 
court  at  the  trial  for  cancellation. — Cowon 
vs.  Bloomberg,  37  Vr.  385. 

C.  obtained  of  G.  C.  certain  glass  upon 
fraudulent  representations  as  to  his  finan- 
cial condition.  G.  C.  rescinded  the  con- 
tract, and  brought  his  action  of  replevin 
against  B.,  who  had  purchased  the  glass 
under  a  sheriff  sale  on  a  judgment  entered 
by  default  against  C.  in  favor  of  B.  The 
judgment  was  founded  upon  promissory 
notes  made  by  C.  to  B.  for  an  indebtedness 
incurred  before  the  sale,  and  alleged  to  have 
been  for  the  labor  and  services  of  B.  to  C. 
and  for  money  loaned  by  B.  toC.     HELD, — 

1.  That  a  representative  of  Dun's  Com- 
mercial Agency  could  testify  to  the  state- 
ments made  to  him  by  C,  and  which  had 
been  communicated  to  G.  C,  through  the 
agency,  prior  to  the  sale  to  C. 

2.  That  it  was  permissible  to  prove  judg- 
ments of  record  against  C.  at  the  time  of  the 
purchase  of  G.  C,  to  establish  the  falsity  of 
his  statements  to  G.  C,  as  to  his  solvency. 

3.  That.  B.  having  testified,  on  his  direct 
examination,  to  the  recovery  of  his  judg- 
ment against  C,  and  to  the  bill  of  sale  given 
to  him  by  the  sheriff  for  the  glass,  after  the 
alleged  sale  under  the  execution  issued  upon 
the  judgment  of  B.,  against  C,  that  it  was 
permissible,  upon  the  cross  examination  of 
B.,  to  inquire  into  his  whole  conduct  as  to 
the  judgment,  the  sale  and  the  debt  for 
which  the  notes  were  given.  This  was  not 
an  attack  upon  the  judgment  collaterally; 
it  was  admissible  to  lay  bare  the  whole  plan 
or  scheme  of  C.  and  B.  to  cheat  G.  C.  out 
of  his  property. — Cowen  vs.  Bloomberg,  40 
Vr.  462. 

A  contract  for  sale  of  ore,  which  required 
shipments  to  be  made  at  the  rate  of  four 
hundred  tons  a  day,  or  ten  thousand  tons 
a  month,  provided  that  a  suspension  of 
delivery,  either  in  whole  or  in  part,  should 
not  work  a  forfeiture  if  caused  by  strikes  or 
unavoidable  stoppages  at  the  mines  or  fur- 
naces; and  that  if  the  seller  should  fail  to 
deliver  the  average  amount,  monthly,  the 
buyer  should  have  the  right  to  purchase 
elsewhere  and  charge  the  seller  any  excess 
paid  over  the  contract  price.  HELD,  that 
the  failure  of  the  seller  to  deliver  the  ore 
at  the  specified  rate,  such  failure  not  being 
caused  by  cither  of  the  excepted  causes, 
justified  the  buyer  terminating  the  contract; 
HELD  further,  that  the  acceptance,  by  the 
buyer,  of  shipments  less  than  the  quantity 
called  for  by  the  contract,  did  not  justify 
the  seller  in  making  shipments  of  less  than 
the  contract  amount,  nor  debar  the  buyer 
from  taking  advantage  of  such  action  to 
terminate  the  contract. — United  States  Iron 
Co.  vs.  Sloss-Sheffield  Co.,  42  Vr.  1. 

A  vendee  who,  by  the  fraudulent  repre- 
sentations of   another,  has  been  led  into  a 
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contract  of  purchase  cannot,  upon  the  tender 
of  rescission  to  the  innocent  vendor,  recover 
the  purchase  price  received  by  him,  when 
such  fraudulent  representations  are  inad- 
missible in  evidence,  because  not  made  by 
the  vendor  or  his  agent.  —  Brounfield  vs. 
Dentor,  43  Vr.  235. 

In  an  action  for  the  recovery  of  money 
paid  for  certain  shares  of  stuck  purchased  by 
plaintiff  of  defendant,  the  contracl  having 
been  rescinded  by  plaintiff  for  alleged 
fraud  on  the  pari  of  the  defendant.  HELD, 
upon  a  review  of  tin'  evidence  returned  with 
the  bills  of  exceptions,  that  whether  tin- 
shares  of  stock  in  question  were  sold  by  de- 
fendant to  plaintiff  whether  the  contract  of 
purchase  had  been  affirmed  by  the  plain- 
till',  with  knowledge  of  the  fraud,  and 
whether  plaintiff  had  rescinded  with  due 
promptness  after  discovery  of  the  fraud. 
were  disputable  questions  for  the  jury's  de- 
cision.— Shreve  vs.  Crosby,  43  Vr.  491. 

In  view  of  the  relation  of  confidence  ex- 
isting between  the  parties,  of  the  fact  that 
at  the  time  defendant's  fraud  was  discov- 
ered by  plaintiff  the  defendant  was  con- 
fined to  a  hospital  by  illness,  and  of  the 
other  circumstances  of  the  case.  HELD, 
that  whether  a  letter  written  by  plaintiff's 
representative  to  the  defendant  shortly 
after  discovery  of  the  fraud,  containing  the 
words:  "I  want  to  sell  you  my  stock;  what 
will  you  give  me  for  it?"  should  be  treated 
as  an  affirmance  of  the  purchase,  with 
knowledge  of  the  fraud,  or  as  a  polite  in- 
timation that  the  defendant  should  take 
back  the  stock,  and  return  the  money  be- 
cause of  the  fraud,  was  for  the  jury's  de- 
termination.— Ibid. 

[  I 

A  corporation  having  contracted  to 
purchase  certain  property  for  a  certain 
amount  of  its  stock,  authorized  its  presi- 
dent to  issue  the  stock  and  carry  out  the 
contract.  The  president,  instead  of  doing 
this,  purchased  the  property  for  cash. 
HELD,  that  the  corporation  could  not,  in 
a  court  of  equity,  recover  the  cash  paid 
without  offering  to  return  the  property  or 
tendering  the  stock  which  it  had  contracted 
to  give  therefor,  or  showing  that,  through 
the  conduct  of  the  vendor,  it  had  been  pre- 
cluded from  doing  so. — Wilson  vs.  Trenton 
Passenger  Railway  Co.,  11  Dick.  783. 

To  a  bill  by  a  vendor  against  a  vendee, 
seeking  the  rescission  of  a  contract  of  sale 
of  chattels  as  incomplete  and  withdrawnfrom 
before  consummation,  a  plea  that  the  vendor 
had  replevied  the  chattels  from  persons  who 
had  possession  of  them;  that  in  the  action 
of  replevin  the  defendants  pleaded  title  in 
themselves;  that  on  the  issue  raised  by  that 
plea  defendants  claimed  title  under  the 
vendee,  and  a  verdict  has  passed  for  the 
defendants,  and  that  judgment  againsf  the 
vendor  had  been  entered  thereon,  shows  a 
defence,  for  the  judgment  established  the 
fact    that    the   contract    of   sale   had   been 


completed  and  thai  title  to  tin  chattels  had 
passed  from  the  vendor. — Scott  vs.  Hall, 
I.'.  Dick.  451. 

The  vendee,  although  not  a  party  to  the 
action  of  replevin,  may  set  up  the  adjudi- 
cation therein  as  against  the  vendor,  for 
that  adjudication  established  the  right  of 
persons  who  claimed  under  him,  and  to 
whom,  in  case  no  title  had  passed,  he  would 
I"    liable. — Ibid. 

Although  the  completed  sale  and  transfer 
of  title  thus  adjudicated  is  charged  in  the 
bill  as  having  been  brought  about  by  a 
mistake  of  the  vendor's  agent,  and  although 
the  bill  charges  that  upon  the  discovery  of 
hi-  mistake  the  agent  immediately  sought 
to  rescind  the  transaction  by  returning  the 
check  received  for  the  purchase  price,  no 
ground  for  equitable  intervention  to  re- 
scind a  contract  is  disclosed  by  the  bill  in 
tie  absence  of  any  charge  that  the  vendee 
knew  and  took  advantage  of  the  agent's 
mi-take,  or  otherwise  fraudulently  acted  in 
obtaining  the  transfer  of  title  which  took 
place. — Ibid. 

A  misrepresentation  by  a  seller  of  a  pat- 
ent right  will  not  entitle  the  purchaser  to 
rescind  unless  it  amounts  to  an  untrue 
statement  of  some  present  fact,  and  a  mere 
promise  or  prediction  is  not  sufficient. — 
Lederer  vs.  Yule,  1  Rob.  65.     A.  Id.  728. 

In  a  suit  by  the  purchaser  of  a  patent 
right  to  a  burglar  alarm  to  set  aside  the  sale 
on  the  ground  of  misrepresentation,  evi- 
dence considered,  and  held  sufficient  to 
show  that  the  seller  had  falsely  represented 
that  a  device  equally  reliable  with  the  sam- 
ple exhibited  by  him  could  be  made  for  a 
certain  price,  on  which  representation  the 
purchaser  relied. — Ibid. 

Plaintiff  purchased  of  defendant  a  patent 
right,  and  at  the  same  time  assigned  it  to 
defendant  as  part  security  for  a  loan,  the 
same  being  also  secured  by  a  mortgage  and 
a  life  policy  on  plaintiff's  life.  By  arrange- 
ment with  the  insurance  agent,  plaintiff  was 
to  have  a  cash  rebate  on  the  first  premium 
on  the  policy,  and  by  arrangement  between 
the  parties  the  rebate  was  to  come  to  liim 
through  defendant.  HELD,  that  plain- 
tiff's subsequent  insistence  on  payment  to 
him  of  the  rebate  by  defendant  did  not 
amount  to  an  affirmance  of  the  contract  of 
sale,  which,  as  a  matter  of  fact,  had  been 
induced  by  false  representations  of  the 
seller. — Ibid. 

Where  one  who  had  purchased  a  patent 
right,  in  reliance  on  false  representations  of 
the  seller,  sought,  about  a  month  later,  to 
induce  Mm  to  take  back  the  patent,  but 
he  refused  to  do  so,  in  a  subsequent  suit  by 
the  purchaser  for  rescission  plaintiff  should 
not  be  compelled  to  make  any  compensa- 
tion- for  depreciation  in  the  value  of  the 
patent  owing  to  lapse  of  time. — Ibid. 
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The  defendant,  a  machine  company, 
agreed  to  sell  to  the  complainants  all  of 
certain  printing  presses,  with  patent  feeds, 
which  the  defendant  company  should  man- 
ufacture, and  to  sell  to  no  other  person, 
provided  the  complainants  should  purchase 
all  that  the  defendant  should  make.  The 
defendant  agreed  to  deliver  at  least  two 
machines  per  month,  and  that  "in  tin- 
event  of  the  party  of  the  first  part  (the  de- 
fendant) failing'  for  three  consecutive 
months  to  deliver  said  two  machines  per 
month,  then  the  said  party  of  the  second 
part  (the  complainants)  shall  be  at  liberty 
to  have  such  machines  built  by  a  responsi- 
ble concern."  HELD,  this  is  not  an  altern- 
ative contract,  giving  an  option  to  the  man- 
ufacturing company  to  build  the  machines 
or  not  as  it  may  choose.  This  clause  is  in- 
tended solely  for  the  protection  of  the  com- 
plainants in  ease  the  defendant  shall  fail  to 
perform.  The  complainants  may  hold  the 
defendant  company  to  its  agreement  not  to 
sell  to  anyone  else,  and  may  also,  under 
the  circumstances  recited,  seek  to  save 
themselves  from  loss,  as  far  as  they  can,  by 
procuring  the  machines  to  be  made  else- 
where.— Myers  vs.  Steel  Machine  Co.,  1  Rob. 
300.     A.  2  Rob.  795. 

f.  Delivery. 

A  written  contract  of  sale  containing  the 
words  "goods  delivered  to  purchaser  when 
delivered  to  transportation  company." 
HELD,  not  to  constitute  that  a  good  deliv- 
ery which  would  not  have  been  a  good  de- 
livery if  made  to  the  buyer  personally. — 
Equitable  Manufacturing  Co.  vs.  Engelike, 
39  Vr.  567. 

A  sale  for  cash  is  a  conditional  sale;  as 
between  the  parties,  no  title  vests  thereun- 
der by  delivery  without  payment,  unless  the 
delivery  be  made  under  such  circumstances 
as  to  evince  a  waiver  of  the  condition. — 
Hirsch  vs.  Leatherbee  Lumber  Co.,  40  Vr. 
509. 

The  Georgia  statute  for  the  recording  of 
conditional  contracts  of  sale.  HELD,  not 
to  apply  to  a  sale  on  condition  of  payment 
of  the  price  in  cash  on  delivery. — Ibid. 

It  was  error  to  charge  the  jury  that,  to 
pass  title  from  husband  to  wife,  the  bill  of 
sale  to  S.  must  have  been  delivered  to  him 
in  person  and  by  him  delivered  to  the  wife. 
— Kulin  vs.  Heller,  Executrix,  40  Vr.  33. 

When-  delivery  of  a  schooner  load  of 
grain  by  the  vendor  was  a  material  part  of 
the  contract  of  sale,  the  vendee,  by  accept- 
ance and  the  assumption  of  the  risks  inci- 
dent to  a  delay  in  unloading  the  cargo,  may 
render  himself  liable  for  the  purchase  price, 
notwithstanding  the  schooner  sank  before 
it  was  unloaded. — Lummisvs  Mill  ville  Man- 
ufacturing Co.,  43  Vr.  25. 

McXeal  vs.  Braun,  24  Vr.  HIT.  dis- 
tinguished.— Ibid. 


g.  As  Distinguished  from  Condi- 
tional Sale. 

An  instrument  in  the  form  of  ;i  lease 
transferring  personal  property  for  a  fixed 
term,  reserving  a  rent  with  a  provision  for 
the  return  of  the  property  at  the  end  of  the 
term  or  sooner,  upon  the  failure  to  comply 
with  the  requirements  contained  therein,  is 
not  a  contract  for  the  conditional  sale  of 
goods  and  chattels  required  to  be  recorded 
by  section  71  of  "An  act  respecting  con- 
veyances" (Revision  of  1898). — Singer  Man- 
ufacturing Co.  vs.  Wolff  Co.,  41  Vr.  127. 

h.  On  Consignment. 

The  care  which  a  consignee  of  goods  is 
required  to  take  of  articles  consigned  to 
him  for  sale  is  such  care  as  a  reasonably 
prudent  man  would  lake  of  his  own  property 
similarly  situated. — Ives  vs.  Freisinger,  41 
Vr.  257. 

If  goods  be  returned  damaged,  the  bur- 
den is  on  the  defendant  to  show  that  the 
injury  is  such  as  might  occur  even  with  the 
exercise  of  the  requisite  care. — Ibid. 

The  plaintiff  is  entitled  to  recover,  in 
such  a  case,  the  difference  between  the 
value  of  the  articles  returned,  in  their  dam- 
aged condition,  and  their  value  undamaged. 
—Ibid. 

The  value  of  the  damaged  articles  is  to 
be  determined  from  the  price  it  is  proven 
they  would  bring  at  a  fair  sale,  viz.,  a  sale 
of  such  articles  in  the  usual  course  of  the 
trade  and  business. — Ibid. 

i.  Measure  of  Damages  on  Partial 
Failure  of  Title. 

Where  the  failure  of  title  to  a  portion  of 
goods  sold  can  be  satisfactorily  shown,  the 
vendee  will  be  relieved  of  the  duty  of  estab- 
lishing the  defective  title  by  proceedings 
at  law  for  breach  of  warranty,  and  will  be 
allowed  a  deduction  therefor  on  his  purchase 
price  notes  secured  by  a  chattel  mortgage. 
— Higbie  vs.  Rogers,  18  Dick.  368. 

2.  Of  Realty. 

a.  Unilateral. 

A  contract  for  sale  of  lands,  though  signed 
only  by  the  vendor,  will  not  be  held  to  be 
unilateral  on  the  contention  of  the  assignee 
of  the  vendee,  when  it  appears  that  the 
vendee  has  transferred  all  his  right  to  his 
assignee,  and  that  the  assignee  has  been 
accepted  by  the  vendor  as  the  purchaser, 
has  paid  nine-tenths  of  the  purchase  money, 
has  entered  into  possession  of  the  land-  and 
rented  them,  has  tendered  a  small  balance 
of  the  purchase  money,  and  demanded  the 
clearing  of  the  title  and  the  delivery  of  :i 
deed  his  right  to  which  was  admitted  by 
the  vendor. — Cramer  vs.  Moonev,  14  Dick. 
161. 
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Such  acts  of  part  performance  are  siilli- 
cient  to  establish  a  mutual  contract  between 
the  vendor  and  the  assignee,     [bid. 

b.  Time  of  Performance. 

Where,  pending  delivery  of  deeds  under 
land  contracts  providing  for  payment  on 
delivery  but  silent  as  to  possession,  the 
purchaser,  consenting  to  the  vendor's  delay 
in  executing  the  deeds,  takes  possession  and 
erects  buildings,  equity  will  charge  him  in- 
terest on  the  unpaid  price. — Simonds  vs. 
Essex  Passenger  Railway  Co.,  12  Dick.  349. 

Where  a  purchaser  took  possession  under 
a  land  contract  that  did  not  provide  for 
possession  or  for  interest  on  deferred  pay- 
ments, and  a  creditor  of  the  vendor  ac- 
quired title  to  the  land  subject  to  the  con- 
tract, under  a  judgment  sale,  the  latter 
could  enforce  an  equitable  claim  for  inter- 
est only  from  the  date  of  his  purchase,  since 
the  vendor's  equitable  right  to  the  value  of 
the  use  of  the  deferred  payment  did  not 
pass  under  the  judgment  sale. — Ibid. 

A  purchaser  took  possession  and  erected 
buildings  under  land  contracts  which  pro- 
vided for  payment  on  delivery  of  deeds  and 
that  he  should  pay  taxes,  but  contained 
nothing  regarding  possession  or  interest  on 
a  deferred  payment.  A  dispute  arose  as  to 
interest,  and  to  facilitate  the  transfer  and 
prevent  further  delay  it  was  agreed  that  the 
deferred  payment  should  be  made  and  the 
deeds  delivered,  but  that  "the  question 
whether  (the  vendor)  is  entitled  to  interest 
on  said  sum,  and  his  right  thereto,  shall  not 
be  in  any  way  affected  by  said  conveyance 
and  payment."  HELD,  that  the  vendor 
might  afterwards  have  interest  in  a  suit  for 
specific  performance. — Ibid. 

When  time  of  performance  is  not  specified 
by  the  contract  of  sale,  and  the  parties  ar- 
range for  the  removal  of  an  encumbrance 
rpior  to  performance,  without  naming  a 
specific  day,  the  removal  within  a  reason- 
able time  is  a  sufficient  performance. — 
Cramer  vs.  Mooney,  14  Dick.  164. 

If,  after  such  an  arrangement,  one  of  the 
parties  claims  that  a  subsequent  agreement 
fixed  a  specific  day  for  performance,  the 
party  so  asserting  the  new  arrangement 
must  carry  the  burden  of  proving  it. — Ibid. 

Time  is  not  of  the  essence  of  an  agreement 
to  convey  lands  unless  the  parties  have  ex- 
pressly so  stipulated,  or  it  follows  by  nec- 
essary implication  from  the  nature  of  the 
transaction. — Cranwell  vs.  Clinton  Realty 
Co.,  1  Rob.  540. 

c.  Damages  for  Non-performance 
of  Agreement. 

An  agreement  for  the  sale  and  convey- 
ance of  lands,  providing  that  either  party 
failing  to  perform  the  same  shall  pay  the 
sum  of  $5,000  as  liquidated  damages,  does 
not  constitute  such  agreement  an  alterna- 


tive- contract, 

1 1 <.ii i  performance  withoul  a  bona-fide  effort 
to  perform,  upon  the  paymc  nt  of  t he  dam- 
[iiilated  in  the  agreement. — Avon- 
By-The-oea  Land  Improvement  Co.  vs 
Thompson,  15  Dick.  207. 

d.  Oral  Agreement  for  Purchase. 

An  oral  agreement  for  the  sale  of  land  in 
consideration  of  services  to  be  rendered, 
where  no  other  act  is  done  in  execution  of 
the  agreement  except  the  performance  of 
services  for  which  compensation  may  be 
had  upon  the  quantum  meruit,  stands  upon 
the  same  legal  basis  that  a  like  oral  agree- 
ment of  sale  for  a  cash  consideration  that 
has  been  paid  but  no  other  act  done  under 
the  contract  in  execution  thereof. — Cooper 
vs.  Colson,  21  Dick.  328. 

e.  Rescission. 

The  defendant's  contract  bound  him  to 
deliver  to  the  plaintiff  a  conveyance  of 
lands  within  a  reasonable  time  after  Feb- 
ruary 27th,  1893,  the  price  having  been  pre- 
viously paid.  Through  his  neglect  he  had 
not  done  so  up  to  July,  1897,  notwithstand- 
ing the  frequent  demands  of  the  plaintiff 
whereupon  the  plaintiff  gave  notice  that  he 
rescinded  the  contract  and  required  repay- 
ment of  the  price.  HELD,  that  a  verdict  sus- 
taining the  right  of  rescission  should  not  be 
disturbed. — Zimmerman  vs.  Branyan,  33 
Vr.  478. 

Where  a  vendee  who  has  no  right  to  re- 
scind a  contract  of  sale  refuses  to  perform 
it,  he  cannot  recover  the  money  he  has  paid 
upon  it. — Steinbach  vs.  Pettingill,  38  Vr. 
36. 

A.  obtained  from  B.  an  option  to  pur- 
chase certain  real  estate.  A.  exercised  his 
option  and  demanded  a  deed  tendering  the 
amount  of  purchase  money  agreed  upon. 
B.  refused  to  make  conveyance  because  of 
the  purpose  to  which  it  was  intended  to 
devote  the  property.     HELD, — 

1 .  That  tins  was  an  inadequate  reason  for 
B.'s  refusal  and  that  A.  was  entitled  to  re- 
cover the  value  of  lus  bargain. 

2.  That  the  facts  that  B.  was  a  married 
man  at  the  time  when  the  option  was  given, 
and  when  the  deed  was  demanded  and  the 
consideration  money  tendered,  and  that  B.'s 
wife  had  not  joined  in  the  option,  did  not 
excuse  B.  from  making  the  conveyance,  he 
basing  his  refusal  to  convey  on  another  and 
inadequte  reason. — Brown  vs.  Honniss,  41 
Vr.  260. 

A  court  of  equity  will  rescind  a  transac- 
tion entered  into  upon  the  faith  of  a  mate- 
rial misrepresentation  false  in  fact,  if  the 
person  to  whom  it  was  made  relied  upon 
it  and  in  consequence  suffered  injury.  The 
fact  that  it  was  made  innocently  will  not 
prevent  such  rescission.  In  this  respect  the 
rule  of  equity  is  broader  than  the  rule  of 
law  in  an  action  for  deceit,  where  it  is  nec- 
essary to  prove  moral  fraud  in  order  to  sup- 
port the  action.     HELD,  that  although  the 


SALES,   I. 
Private. 


847 


vendor  had  made  a  material  misrepresenta- 
tion, in  reference  to  the  property  sold,  the 
conduct  and  acts  of  the  vendees,  after  they 
had  knowledge  of  the  facts,  amounted  to  a 
ratification  of  the  sale. — Eibel  vs.  Von  Fell, 
10  Dick.  670. 

An  alteration  made  by  a  vendee  in  a 
memorandum  of  sale  after  it  has  been  signed, 
by  which,  if  valid,  its  scope  as  evidence 
against  the  vendors  would  be  enlarged,  is 
a  material  alteration,  and  annuls  the  instru- 
ment as  a  contract  and  as  evidence  in  favor 
of  the  vendee. — Schmidt  vs.  Quinzel,  10 
Dick.  792. 

The  delivery  of  machinery  upon  the  prem- 
ises of  the  vendee  and  putting  it  in  place,  in 
order  to  show  its  capacity  to  do  its  work, 
is  not  a  waiver  of  the  right  of  the  vendor 
to  resume  possession  upon  failure  to  pay 
the  part  of  the  purchase  price  due  upon 
delivery,  according  to  contract. — Hudson 
Savings  Institution  vs.  Carr-Curran  Paper 
Mills  Co.,  13  Dick.  59. 

The  actual  delivery  of  possession  of  prop- 
erty sold,  without  receiving  the  contract 
price  due  upon  delivery,  does  not  in  all 
cases  destroy  the  right  of  the  vendor  to  re- 
sume possession  for  failure  to  make  such 
payment  unless  he  waives  his  right  thereto. 
—Ibid. 

The  burden  is  upon  the  vendee,  who  seeks 
to  rescind  a  sale  for  fraudulent  misrepresen- 
tations, to  prove  the  making  of  the  repre- 
sentations which  he  alleges,  and  which  the 
vendors  deny,  and  that  they  were  false. — 
Garrison  vs.  Technic  Electrical  Works,  14 
Dick.  440.     A.  18  Id.  806. 

Where  an  admitted  written  statement  is 
set  up  as  the  representation,  and  its  falsity 
is  sought  to  be  proven  by  other  proof,  the 
burden  is  still  upon  the  complainant  to 
prove  that  the  written  memorandum  is 
false  in  fact. — Ibid. 

It  is  only  when  the  vendee  has  proven 
that  there  have  been  false  representations 
made,  that  the  burden  shifts  and  the  vendor 
is  called  upon  to  show  that  they  did  not 
influence  the  purchase. — Ibid. 

The  affording  to  the  vendee  a  full  and 
unrestricted  opportunity  to  examine  into 
the  subject  matter  of  the  sale,  is  evidence 
of  good  faith  on  the  part  of  the  vendor. — 
Ibid. 

When  a  false  representation  is  alleged, 
which  is  of  so  trivial  a  character  that  it 
cannot  be  believed  to  have  affected  the 
vendee's  judgment,  it  furnishes  no  ground 
on  which  to  rescind  the  sale. — Ibid. 

The  vendor  cannot  rescind  an  agreement 
to  convey  lands  because  of  the  default  of 
the  vendee  unless  he  first  tenders  to  the 
vendee  a  proper  deed  and  demands  payment 


which   is   refused.  —  Cranwell    vs.    Clinton 
Realty  Co.,  1  Rob.  540. 

f.  Construction  of  Special  Covenants. 

An  agreement  contained  a  clause  for  the 
conveyance  of  a  right  of  way  through  a  lot 
of  land  on  one  side  of  a  railroad,  and  for  the 
purchase  of  a  piece  of  land  on  the  other, 
not  defining  what  estate  should  be  con- 
veyed in  the  piece  to  be  purchased.  HELD, 
under  the  circumstances  shown,  an  estate 
in  fee  should  be  conveyed. — Camden  and 
Trenton  Railway  Co.  vs.  Adams,  17  Dick. 
656. 

When  the  terms  of  a  written  agreement 
expresses  a  clear  and  definite  meaning, 
which  is  neither  absurd  nor  impossible, 
there  is  no  such  latent  ambiguity  as  will 
render  parol  proof  of  the  precedent  nego- 
tiations of  the  parties  admissible. — Ibid. 

Under  a  contract  for  the  sale  of  land  the 
equitable  beneficial  interest  passes  to  the 
vendee  and  he  becomes,  in  the  contempla- 
tion of  equity,  the  real  owner.  He  takes 
the  benefit  of  all  subsequent  improvements 
and  increase  of  value,  but  he  will  also  be 
subject  to  all  losses  and  depreciations  not 
occasioned  by  the  neglect  or  default  of  the 
vendor  in  carrying  out  the  contract. — 
Marion  vs.  Wolcott,  2  Rob.  20. 

Where  a  contract  for  the  sale  of  land  re- 
quired the  vendee  to  insure  the  buildings 
against  fire,  the  policy  to  be  delivered  to 
and  held  by  the  vendor,  as  his  interest  may 
appear,  such  loss,  to  the  extent  of  the  ven- 
dor's interest,  was  payable  to  him,  to  be 
applied  on  the  unpaid  purchase  price,  and 
not  for  the  purpose  of  rebuilding  destroyed 
buildings. — Ibid. 

g.  Warranty. 

Action  brought  for  a  breach  of  a  cove- 
nant of  warranty  in  a  deed  of  conveyance 
made  by  the  defendants  to  Sarah  M.  Burtis, 
who  afterwards  conveyed  it  to  the  plaintiff. 
The  defendants  are  husband  and  wife. 
Property  mortgaged  and  foreclosed.  HELD, 
a  foreclosure  sale  renders  the  breach  of  the 
covenant  of  warranty  as  complete  as  if 
there  had  been  a  total  failure  of  title  in  the 
estate  of  the  grantee,  followed  by  an  actual 
eviction  of  the  assignee  of  the  covenant. 
A  physical  eviction  is  not  essential  to  the 
action  for  breach  of  warranty.  A  married 
woman  may  enter  into  a  covenant  of  war- 
ranty, if  of  full  age. 

The  damages  must  include  the  value  of 
the  land  at  the  time  of  the  conveyance,  and 
interest  from  the  date  of  the  sale. — Griffiths 
vs.  Burtis,  27  N.  J.  L.  J.,  179. 

h.  Title  Obtained  by  Vendee  with 
Notice. 

S.  and  D.,  in  1851,  owned  a  farm  divided 
into  lots,    December  5th,  1851  ,they  conveyed 
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lot  No.  I L5  to  John  Perkins.  I  tetobi  i 
2'Jth,  1860,  S.,  who  had  become  owner 
of  the  entire  estate,  conveyed  to  Benjamin 
Souder,  :ui.l  on  the  18th  of  March,  1892, 
Benjamin  Souder  conveyed  to  Hovey  the 
"undisposed-of  portion  of  the  premi 
describing  the  whole  farm  by  meti  and 
bound.-.  August  12th,  1886.  Hovey  con- 
veyed to  Blackburn  lot  No.  L15,  the  prem 
ises  in  dispute.  September  '-'1st,  1886, 
Blackburn  conveyed  lot  No.  115  to  Finlay. 
June  10th,  1892,  Finlay  conveyed  to  the 
defendant.  The  deed  to  Perkins,  under 
whom  the  plaintiff  claims  title,  was  not 
recorded  until  May  15th,  1887* thirty-five 
years  after  its  delivery.  The  deed  to  Per- 
i.in  ,  not  being  recorded  until  after  the  de- 
fendant's title  originated,  was  invalid 
against  the  defendant,  unless  the  title  de- 
fendant took  was  impaired  by  notice  of  the 
prior  unrecorded  deed.  The  burden  of 
proving  such  notice  rests  upon  the  plaintiff. 
To  meet  thai  issue,  plaintiff  relied  upon  the 
recital  in  the  deed  from  Benjamin  Soudei 
to  Hovey,  which  recited  that  Souder,  "be- 
ing seized  and  possessed  in  fee  of  a  certain 
tract  of  land,  caused  the  same  to  be  laid 
out  into  building  lots,  a  number  of  which 
were  conveyed  by  deeds  duly  acknowledged 
and  executed,  as  by  reference  to  said  deeds 
recorded  according  to  law,  or  intended  so 
to  be.  will  fully  appear."     HELD, — 

1.  That  Hovey  and  those  under  whom  he 
claimed  title  were  warranted  in  assuming 
that  the  duty  to  record  the  Perkins  deed 
would  not  have  been  delayed  for  so  long 
a  period  of  time,  and  his  agent,  having  ex- 
amined the  records  and  made  all  reasonable 
efforts  to  ascertain  who  held  the  unrecorded 
deed  for  the  property,  Hovey  was  a  bona- 
fide  purchaser  without  notice. 

2.  A  purchaser,  though  he  may  have  had 
notice  of  the  previous  outstanding  title, 
may  protect  himself  by  virtue  of  the  title 
of  "his  vendor,  to  whose  title,  by  a  subse- 
quent purchase,  he  has  succeeded. — Paul 
vs.  Kerswcll.  31  Vr.  273. 


Possession  of  land  by  a  third  person,  in 
order  to  be  effectual  as  notice  to  a  subse- 
quent purchaser  from,  or  creditor  of,  the 
record  owner,  of  the  possessor's  rights 
therein,  must  be  of  such  a  character  as  to 
indicate  that  some  one  other  than  he  who 
appears  by  the  record  to  be  the  owner  is 
the  occupant  of  and  has  rights  in  the  prem- 
ises.—Cox  vs.  Devinney,  36  Vr.  389. 


A  chain  of  title  to  land  showing  the  title 
in  a  father,  and  a  devise  by  him  to  three 
sons  as  tenants  in  common,  and  release 
deeds  from  two  of  the  sons  to  the  third. 
conveying  their  title  in  a  divided  one-third 
of  the  land,  is  not  sufficient  to  charge  a 
purchaser  making  an  examination  thereof 
with  notice  that  the  land  has  been  parti- 
tioned among  the  three  sons  by  mutual 
release  deeds. — H.  C.  Tack  Co.  vs.  Ayers, 
11  Dick.  56. 


A  person  purchasing  land,  with  notii 
an  enforceable  contract   by  hi 
sell  to  another,  may  be  compelled  to  specifi- 
cally perform. — CranwelJ  vs.  '  linton  Realty 
Co.,  1  Rob.  540. 

i.    What   Constitutes    Free    and   Clear 
Title. 

Defendants,  by  writing,  contracted  to 
sell  and  convey  to  plaintiffs  a  tract  of  land, 
"free  and  clear,"  for  89,000,  of  which  sum 
plaintiffs  paid  to  defendants  $500.  Plain- 
nil     re) I    to  accept   the  conveyance  of 

the  land  tendered  by  the  defendants,  and 
brought  this  -nit  upon  the  contract,  and 
therein  claimed  to  recover  the  8500  paid, 
and  further  damages  for  a  breach  of  the con- 
limited,  however,  to  the  reasonable 
expenses  of  an  examination  of  the  title. 
The  action  being  at  issue  upon  pertinent 
pleadings,  it  was  brought  to  trial,  and  the 
facts  made  to  appear  in  part  by  stipulation 
of  the  parties  and  in  part  by  witnesses 
called  and  examined.  It  thus  appeared 
without  contradiction,  that  defendants 
made  the  contract  in  question;  that  plain- 
tiffs refused  the  conveyance  tendered,  on 
the  ground  that  it  would  not  convey  to 
them  such  title  as  they  were  bound  to  ac- 
cept. HELD,  that  to  entitle  plaintiffs  to 
recover  under  the  implied  obligation  in- 
herent in  such  a  contract  that  the  vendor 
must  make  good  title,  or  under  the  express 
obligation  in  this  contract  to  sell  and  con- 
vey free  and  clear,  plaintiffs  were  bound  to 
establish  that  the  conveyance  tendered  by 
defendants  would  not  pass  to  them  a  good 
title. — Meyer  vs.  Madreperla,  39  Vr.  258. 

Plaintiffs  conceded  that  defendants  had 
acquired  and  would  have  conveyed  to  them, 
by  the  conveyance  tendered,  a  very  large, 
though  undivided,  share  of  the  land  in  ques- 
tion, but  their  contention  was  that  one 
Patrick  McDermott  had  some  interest 
therein  which  would  not  have  thus  passed. 
Upon  the  uncontradicted  facts.  Patrick  had 
no  interest  therein,  unless  he  was  living  in 
1890.  He  was,  in  1879,  a  resident  of  New 
Jersey,  and  a  common  sailor.  In  Septem- 
ber of  that  year  he  left  the  state  and  his 
place  of  residence,  and  had  never  been  since 
heard  from.  HELD,  that,  bj-  the  provis- 
ions of  the  act  declaring  when  the  death  of 
persons  absenting  themselves  shall  be  pre- 
sumed, the  conceded  facts,  in  the  absence  of 
rebutting  proof,  established  the  presump- 
tion of  the  death  of  Patrick  at  the  expira- 
tion of  seven  years,  and  afforded  conclusive 
proof  in  the  action  of  his  death  in  the 
month  of  September,  1886,  on  some  day  not 
later  than  the  last  day  of  that  month;  that, 
upon  the  facts,  plaintiffs  had  failed  to  make 
out  the  want  of  good  title  in  defendants, 
and  it  was  not  erroneous  to  direct  a  ver- 
dict for  defendants. — Ibid. 

j.   When   Vendee   Entitled  to   Profits. 

Where  the  proposed  vendee  is  put  into 
possession  under  the  contract  he  is  entitled 
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to  the  profits  of  the  land,  and  the  proposed 
vendor  i.s  entitled  to  interest  on  the  unpaid 
purchase  money,  unless  some  superior 
equity  appears. — Brown  vs.  Norcross,  14 
Dick.  427. 

k.  Right  of  Vendee  To  Enforce  Restric- 
tions After  Taking  Title. 

Where  a  deed  contains  a  restriction  made 
for  the  benefit  of  the  vendor's  remaining 
land,  the  right  to  enforce  the  same  passes 
to  a  subsequent  grantee  of  the  vendor. — 
Hemsley  vs.  Marlborough  Hotel  Co.,  17 
Dick.  164.     A.  IS  Id.  804. 

1.   Delivery   of   Deed   To   Effect  Sale. 

The  handing  of  a  deed  to  an  agent  of  the 
grantee,  in  order  that  he  may  submit  it  to 
his  principal  to  see  whether  or  not  it  con- 
forms to  the  terms  of  an  agreement  which 
it  is  intended  to  fulfill,  is  not  a  delivery  and 
acceptance  of  the  deed. — Camden  and  Tren- 
ton Railway  Co.  vs.  Adams,  17  Dick.  656. 


II.  PUBLIC. 
1.  Of  Realty. 

a.  For  Payment  of  Decedent's  Debts. 

The  provisions  of  the  Orphans  Court  act 
for  the  sale  of  lands  of  a  decedent  for  the 
payment  of  his  debts  impose  a  duty  upon 
the  orphans  court  to  sell  no  more  of  the 
lands  of  the  deceased  than  is  necessary  for 
the  payment  of  debts  after  the  personal 
property  is  applied. — Hohokus  vs.  Erie 
Railroad  Co.,  36  Vr.  354. 

Comprised  within  the  duty  of  the  or- 
phans court  in  the  premises  is  an  obligation 
to  have  the  lands  so  set  up  for  sale  as  that 
they  may  be  sold  on  the  most  advantageous 
terms,  that  no  more  of  the  lands  of  the  de- 
ceased shall  be  sold  than  is  necessary  to 
provide  a  fund  for  the  payment  of  debts. — 
Ibid. 

The  principle  that  justifies  an  executor 
in  selling  under  a  power  contained  in  a  will, 
in  dividing  the  property  into  lots,  laying 
streets  through  it,  and  creating  easements 
of  a  right  of  way  in  the  several  purchasers, 
if  tlic  estate  will  be  benefited  by  such  a 
disposition  of  the  property,  applies  equally 
to  the  orphans  court  in  the  exercise  of  its 
discretion. — Ibid. 

In  making  orders  for  the  sale  of  lands  of 
decedents  for  the  payments  of  debts,  the 
orphans  court  exercises  a  jurisdiction  which, 
though  limited,  is  not  special.  Its  orders 
and  decrees  upon  all  subjects  within  the 
scope  of  its  jurisdiction  are  entitled  to  every 
presumption  in  favor  of  their  regularity 
that  the  judgments  of  this  court  are  enti- 
tled to,  and  infirmities  in  the  proceedings 


of   the  orphans  court  are  not  available  in  a 
collateral  proceeding. — Ibid. 

The  orphans  court  having  jurisdiction  to 
order  the  sale  of  lands  of  a  testator  tor  the 
payment  of  his  debts  if  there  be  irr  gul  :n 
ties  or  infirmities  in  the  proceeding  by 
which  it  exercises  its  jurisdiction,  the  order 
of  sale  might  be  set  aside  in  a  direct  pro- 
ceeding for  review,  but  the  conveyances 
made  by  the  executor  in  pursuance  of  the 
order  of  sale  cannot  be  called  in  question  or 
se1  aside  in  a  collateral  proceeding,  much 
less  in  favor  of  a  party  who  has  not  title 
to  the  premises. — Ibid. 

The  removal  into  the  supreme  court  of 
an  order  made  by  an  orphans  court  for  the 
sale  of  lands  of  a  decedent,  in  pursuance  of 
section  19  of  the  act  passed  February  18th, 
1799  (Elm.  Dig.  489),  and  of  a  decree  made 
by  that  court  to  confirm  such  sale,  under 
section  3  of  the  supplement  to  said  act 
passed  November  14th,  1837  (Elm.  Dig. 
494),  is  expressly  forbidden  by  the  consti- 
tution of  the  state  (article  6.,  section  4,  par- 
agraph 3),  the  subject  matter  of  such  order 
and  decree  being  placed  by  said  statutes 
within  the  jurisdiction  of  the  orphans  court. 
—Carroll  vs.  Baxter,  36  Vr.  478. 

A  general  order  to  sell  lands  of  the  estate 
encumbered  by  mortgages,  for  which  claims 
have  been  filed  with  the  administrator,  is 
insufficient  to  authorize  a  sale  free  from  the 
mortgages. — Voorhees  Case,  12  Dick.  291. 

A  statute  (Gen.  Stat.,  p.  2410,  sec.  198) 
authorizes  the  sale  of  encumbered  lands 
free  from  the  encumbrances,  upon  certain 
conditions. — Ibid. 

On  exceptions  to  an  administrator's  ac- 
count for  moneys  received  from  a  sale  of 
lands  of  the  estate  and  paid  to  mortgagees 
of  such  lands,  it  appeared  that  the  mort- 
gagees had  filed  claims  upon  the  debts  se- 
cured by  their  mortgages,  with  the  admin- 
istrator of  the  decedent,  and  a  general  order 
for  the  sale  of  the  lands  was  made.  The 
purchasers  understood  that  the  sale  was 
free  from  the  mortgages,  a  declaration  t" 
that  effect  having  been  made  at  the  sale. 
The  land  was  sold  in  parcels,  making  it  im- 
possible to  ascertain  the  extent  of  the  en- 
cumbrance on  the  different  parcels,  and  the 
price  was  adequate,  regarding  the  property 
as  unencumbered.  The  proceeds  were  first 
applied  in  payment  of  the  mortgages. 
HELD,  that  the  order  of  sale  should  be 
amended  nunc  pro  tunc,  so  as  to  authorize 
a  sale  free  from  encumbrances. — Ibid. 

An  auctioneer  at  an  administrator's  sale 
of  real  estate,  being  interested  in  having 
the  property  bring  its  full  value,  by  ficti- 
tious bidding  ran  the  bids  up  to  about  the 
full  value  and  then  knocked  it  off  to  one 
who  had  made  no  bid,  whereupon  the  ad- 
ministrator, who  had  had  no  intention  of 
buying,   but  who  had  advertised  the  sale 
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thoroughly  and  therein  acted  in  good  faith, 
publicly  assumed  the  bid,  took  possession 
at  once  and  made  valuable  improvements. 
The  heirs  were  all  of  age,  and  lived  near, 
and  complain: nit,  who  was  one  of  them  and 
the  only  one  who  asked  to  be  relieved  of  the 
sale,  made  no  objection  of  the  court's  ap- 
proval of  the  sale  a  month  later.  The  sale 
was  confirmed,  conveyance  made  to  the 
person  declared  to  be  the  bidder  by  the 
auctioneer,  who  conveyed  to  defendant, 
one  of  the  administrators.  They  filed  an 
account  charging  themselves  with  the 
amount  of  the  bid,  exceptions  wen'  taken 
to  the  account  by  the  complainant  and  it 
was  confirmed.  No  bill  to  set  aside  the 
sale  was  filed  for  over  a  year,  during  which 
time  complainant  saw  the  administrator 
making  improvements  of  a  substantial 
character.  HELD,  that  complainant  was 
estopped  to  claim  that  the  sale  was  invalid, 
and  to  have  it  vacated. — Voorhees  vs. 
Bailey,  14  Dick.  292. 

The  statute  provides  that  to  prevent  an 
administrator's  sale  of  land,  the  heirs  may 
give  bonds,  to  be  approved  by  the  orphans 
court,  for  payment  to  the  administrator  of 
whatever  money  may  be  needed  to  dis- 
charge the  remaining  debts  of  the  deceased. 
The  personal  estate  of  decedent  amounted 
to  $260.  The  claims  filed  were  $127.31  and 
over  $1,100  in  notes,  made  by  deceased 
directly  to  his  widow,  who  was  the  admin- 
istratrix. On  application  by  the  adminis- 
tratrix for  leave  to  sell  land,  the  heirs  offered 
to  give  bond  to  pay  all  the  debts,  except 
the  notes.  HELD,  that  an  order  for  sale 
was  proper,  since  the  orphans  court  could 
imt  determine  tin-  validity  of  claims,  on 
application  for  leave  to  sell  land,  and  the 
offer  of  the  heirs  was  not  in  conformity 
with  the  statute. — Pitcher's  Case,  16  Dick. 
614. 

Plaintiff's  mother  died  leaving  substan- 
tially no  personal  property,  and  plaintiff,  an 
infant,  as  her  only  heir.  Decedent's  hus- 
band was  appointed  her  administrator,  and 
obtained  an  order  to  sell  the  real  estate  for 
payment  of  her  debts,  among  which  was 
the  undertaker's  bill  for  her  burial,  for 
which  the  husband  was  liable.  Other  bills 
were  for  provisions  furnished  the  family, 
and  druggist's  and  physician's  bills,  for 
which  he  was  prima  facie  liable.  HELD, 
that  an  injunction  would  lie,  at  the  suit  of 
plaintiff,  to  restrain  the  sale  since,  being  an 
infant,  she  could  not  protect  herself,  by 
obtaining  a  loan  on  the  property  and  other- 
wise, against  a  sacrifice  of  her  property. — 
Doll  vs.  Cash,  16  Dick.  108. 

A  sale  to  pay  a  decedent's  debts  made 
under  an  order  of  the  orphans  court,  is  a 
judicial  sale. — Podesta  vs.  Binns,  3  Rob. 
387. 

b.  By  Sheriff. 

A  sheriff's  deed,  delivered  in  pursuance 
of  a  sale  under  a  decree  of  foreclosure,  and 


executed,  sworn  to  and  approved  in  accord- 
ance with  section  13  of  the  "General  act 
concerning  sale  of  land,"  (Gen.  Stat.,  p. 
2979),  is  prima  facie  evidence  of  the  truth 
of  its  recital        \\  ■  i  -  vs.  Casey,  43  Vr.  223. 

Plaintiff  in  an  execution  in  a  sheriff's 
hands,  on  which  a  sale  of  lands  had  been 
advertised,  gave  thi   sheriff,  befon 

was    made,    explicit    order.-    not    to   sell,   and 

paid  his  costs  and  expenses  up  to  that  date. 
Relying  on  these  order-,  plaintiff  did  not 
attend  the  sale.  Strangers  to  the  record, 
knowing  that  the  sale  had  been  ordered  off 
by  plaintiff,  persuaded  the  sheriflE  to  sell. 
Without  notice  to  plaintiff,  the  sheriff  sold 
at  nominal  prices.  HELD,  that  the  deliv- 
ery of  the  deeds  by  the  sheriff  would  be 
enjoined  because  the  sale  was  a  fraud  on 
plaintiff  and  the  execution  debtor's  other 
creditors,  who  were  pressing  for  judgment. 
— Vineland  National  Bank  vs.  Shinn,  10 
Dick.  415.     A.  Id.  825. 

A  sheriff  continued  a  foreclosure  sale  be- 
cause of  an  alleged  insufficient  bid,  and,  at 
the  adjourned  sali  ,  bid  in  behalf  of  a  third 
person  a  much  larger  amount,  and  the  prop- 
erty was  sold  to  the  bidder  at  the  first  sale 
at  a  greatly  increased  price.  HELD,  that 
though  the  increase  of  the  price  would  in- 
crease the  fee  of  the  sheriff,  it  was  his  duty 
to  adjourn  the  sale. — Gen.  Stat.,  p.  2111, 
providing  for  confirmation  of  foreclosure 
sales  only  where  the  courl  is  satisfied  that 
the  property  has  been  sold  at  the  best  price 
and  the  sheriff  is  entitled  to  fees  for  the  ad- 
journment as  based  on  the  increased  price. 
—  Birbeck,  &c. ,  Co.  vs.  I  Jardner,  10  Dick.  632. 

Where  a  sheriff  sells  land  in  foreclosure, 
he  is  not  entitled  to  $3.50,  given  by  Gen. 
Stat.,  p.  1456.  for  serving  a  writ  against 
lands  and  making  inventory  and  return. — 
Ibid. 

In  advertising  the  adjournment  of  a 
sheriff's  sale,  it  is  not  necessary  to  describe 
the  lands  to  be  sold. — Avon-By-The-Sea 
Land  and  Improvement  Co.  vs.  Finn.  11 
Dick.  808. 

A  sheriff  having  duly  advertised  a  sale  of 
real  estate  under  execution,  struck  off  the 
property  to  the  highest  bidder  at  the  time 
and  place  so  advertised.  Then  the  purchas- 
er, the  parties  concerned  in  the  execution 
and  the  sheriff  went  away  and  the  persons 
assembled  at  the  sale  dispersed.  About  an 
hour  afterwards,  the  purchaser  having  re- 
fused to  comply  with  the  conditions  of  the 
sale,  the  sheriff  under  instructions  from 
the  complainant's  solicitor,  returned  to  the 
place  of  sale  and  shortly  before  the  expira- 
tion of  the  advertised  hours  of  sale,  publicly 
announeed  that  the  sale  was  adjourned  for 
two  weeks.  HELD,  that  a  legal  adjourn- 
ment was  not  therebv  effected. — Weatherbv 
vs.  Slape,  13  Dick.  ooO. 

A  mortgagor  purchased  the  mortgaged 
premises  at  a  foreclosure  sale,  and  deposited 
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with  the  sheriff  ten  per  cent,  of  the  amount 
of  his  bid.  Upon  his  failure  to  complete 
the  purchase,  complainant's  solicitors  pro- 
cured an  order  directing  the  sheriff  to  re- 
tain the  deposit  to  meet  any  deficiency  on  a 
resale.  Subsequently,  the  mortgagor,  at 
the  request,  of  complainant's  solicitors,  gave 
them  an  order  upon  the  sheriff  for  the 
money.  The  sheriff  refused  to  pay  because 
of  the  outstanding  order  to  retain  it. 
HELD,  that  it  was  the  duty  of  complain- 
ants' solicitors  to  secure  a  revocation  of  the 
order,  and  that  the  mortgagor  was  entitled 
to  a  credit  upon  the  decree  as  of  the  date 
of  his  order  upon  the  sheriff. — Winants  vs. 
Traphagen,  21  Dick.  45."). 

Under  Gen.  Stat.,  p.  2980,  sec.  7,  pro- 
viding that  sheriff's  deeds  on  execution  shall 
transfer  and  vest  in  the  purchaser  as  good 
an  estate  to  the  premises  therein  men- 
tioned as  could  be  given  by  the  person 
against  whom  the  execution  was  issued, 
and  as  fully  as  if  such  person  had  himself 
sold  the  lands  and  delivered  the  deed,  a 
sheriff,  in  a  sale  of  real  estate  on  execution, 
acts  as  an  involuntary  agent  of  the  debtor 
in  effecting  a  conveyance  of  the  latter's 
land,  and  his  deed  passes  the  same  title 
which  a  deed  of  bargain  and  sale  executed 
by  the  debtor  would  pass. — Brady  vs.  Car- 
teret Realty  Co.,  21  Dick.  243. 

At  foreclosure  sale  the  written  conditions 
signed  by  the  purchaser  provided  that  he 
should  pay  twenty  per  cent,  of  the  purchase 
money  at  the  close  of  the  sale,  and  sign  an 
acknowledgment  of  purchase  in  accordance 
with  such  conditions,  and  in  case  of  his 
failure  to  comply  with  the  conditions  the 
property  should  be  resold,  he  to  reap  no 
benefit  therefrom,  but  to  be  held  answer- 
able for  loss  and  expenses  occasioned  there- 
by. The  purchaser  having  failed  to  com- 
ply with  the  conditions  and  complete  the 
purchase,  and  the  sheriff  having  resold  it 
at  a  loss.  HELD,  that  the  deposit  of  the 
first  purchaser  is  to  be  retained  and  applied 
on  the  loss. — Smith  vs.  Cunningham,  3 
Rob.  622. 

c.  Right  To  Bin. 

A  mortgagee  buying  at  his  own  foreclos- 
ure sale  has  the  same  rights  as  any  other 
purchaser. — Avon-By-The-Sea  Land  and 
Improvement  Co.  vs.  Finn,  11  Dick.  808. 

d.  By  Receiver. 

A  sale  of  real  estate  made  by  a  receiver 
is  a  judicial  sale,  in  which  the  doctrine 
caveat  emptor  applies,  though  such  sale  was 
not  ordered  by  the  court. — Campbell  vs. 
Parker,  14  Dick.  342. 

Where  a  sale  of  lands  charged  with  supe- 
rior liens  is  made  under  section  81  of  the 
Corporation  act  (Pamph.  L.,  1896,  p.  308), 
whereby  such  liens  arc  discharged  and  re- 
lated to  the  purchase  money,  the  court, 
when  confirmation  of  such  a  sale  is  asked, 


will  consider  the  equities  of  such  lienhold 
ers. — Porch  vs.  Agnew  Company,  21  Dick. 
232.     A.  1  Rob.  727. 

e.  Rescission. 

Defendant,  an  attorney-at-law,  purchased 
certain  real  estate  at  a  receiver's  sale,  paid 
a  portion  of  the  price,  and  signed  a  mem- 
orandum acknowledging  the  purchase,  and 
agreeing  to  comply  with  the  conditions  of 
the  sale.  HELD,  that  since  there  was  no 
proof  that  the  property  was  not  worth  the 
sum  bid,  the  purchaser  would  be  compelled 
to  accept  a  conveyance,  though  he  was 
ignorant  of  a  restriction  in  the  title,  shown 
by  the  records,  prohibiting  the  sale  of 
liquors  on  the  premises,  and  though  the  re- 
ceiver, after  such  sale,  verbally  warranted 
the  title  to  be  free  from  all  encumbrances. 
—Campbell  vs.  Parker,  14  Dick.  342. 

Where  a  purchaser,  at  a  judicial  sale  un- 
der an  order  of  the  orphans  court,  appealed 
to  the  prerogative  court  from  an  order  that 
he  complete  his  purchase,  the  court  of 
chancery  will  not  assume,  in  a  suit  by  him 
for  rescission  of  the  sale,  that  the  orphans 
court  did  not  do  right;  or,  if  it  was  in  error, 
that  the  prerogative  court  will  not  do  right. 
— Podesta  vs.  Binns,  3  Rob.  387. 

Where,  after  a  judicial  sale  under  order 
of  the  orphans  court  the  purchaser  was 
tendered  a  deed,  and  an  offer  was  made  to 
pay  off  mortgages  which  would  vest  in  the 
purchaser  a  fee  simple,  he  cannot  thereafter 
maintain  a  suit  in  chancery  to  be  relieved 
from  his  bid. — Ibid. 


f.  Title  Obtained  by  Purchaser. 

One  purchasing  at  an  execution  sale  does 
not  acquire  an  interest  to  which  he  knew 
one  not  an  execution  defendant  was  equit- 
ably entitled. — Geishaker  vs.  Pancoast,  12 
Dick.  60.     See  13  Id.  537. 

A  restrictive  clause  found  in  a  deed  of 
conveyance  of  land  forbidding  a  particular 
use  of  the  property,  inserted  for  the  benefit 
of  other  adjoining  lots,  owned  and  about 
to  be  conveyed  by  the  grantor,  is  not  such 
an  encumbrance  as  is  recognized  as  such  in 
ordinary  conversation  among  laymen,  and 
included  within  the  general  representation 
by  a  layman  made  at  a  public  sale  that  the 
property  was  free  and  clear  of  encum- 
brances.— Campbell  vs.  Parker,  14  Dick. 
342. 

Gen.  Stat.,  p.  2980,  sec.  7,  providing  that 
on  a  sale  on  execution  of  any  interests  in 
lands  the  purchaser  shall  take  such  estate 
and  interests  as  the  debtor  had,  refers  only 
to  legal  estates,  and  the  estate  remaining 
in  a  grantor  after  a  deed  absolute  intended 
as  a  mortgage,  being  equitable,  a  purchaser 
at  execution  sale  of  such  estate  takes  no 
title,  either  legal  or  equitable. — Williams  vs 
Baker,  17  Dick.  563. 
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Public. — Setting  Aside. 


At  a  judicial  sale  the  rule  of  caveat  emptor 
applies,  and  the  purchaser  buys  only  such 
estate  or  interest  as  the  debtor  has.  - 
Brady  vs.  Carteret  Realty  Co.,  1  Rob.  6 II 

A  sheriff's  deed  passes  the  same  title 
which  a  deed  of  bargain  and  sale,  executed 
by  the  judgment  debtor,  would  pass. — Ibid. 

A  purchaser  purchased  at  a  sale  under  a 

mortgage    foreclosure    decree    ui peach 

able  except  as  to  the  amount  due  the  mort- 
gage. No  notice  was  given  at  the  sale  of  an 
appeal  from  an  order  denying  an  applica- 
tion for  the  correction  of  the  amount  ad- 
judged to  be  due,  and  the  only  notice  the 
purchaser  had  of  such  an  appeal  was  such 
as  might  be  imputed  to  him  by  the  filing 
of  the  notice  of  appeal  in  the  clerk's  office 
three  davs  before  the  sale.  The  sale  was 
duly  confirmed  without  objection-  01  i 
ceptions.  HELD,  that  the  purchaser  was 
a  bona  fide  purchaser. — State  Mutual  Build- 
ing and  Loan  Association  vs.  O'Callaghan, 
1  Rob.  103. 

A  purchaser  at  a  judicial  sale  is  bound 
to  take  such  title  as  an  examination  of  the 
proceedings  will  show  that  he  will  net;  but 
if  he  can  legally  claim  that  he  was  misled 
or  deceived  by  some  apparent  adjudication 
by  the  court,  and  that  it  is  inequitable  to 
enforce  his  contract  of  purchase  against 
him,  he  is  entitled  to  relief. — Podesta  vs. 
Binns,  3  Rob.  387. 

g.  Slander  op  Title. 

A  person  claiming  to  have  an  interest  in 
land  being  sold  at  a  judicial  sale, 
whether  such  person  be  a  judgment  creditor 
or  otherwise,  may,  at  such  sale,  state  facts 
as  to  the  property  about  to  be  sold,  when 
such  facts  relate  to  the  title,  possession  or 
the  alleged  right  of  possession  thereof 
Such  statements  cannot  be  deemed  in- 
equitable, oppressive  or  a  slander  of  the 
title,  but  a  failure  to  so  do  will  not  work  an 
estoppel  of  the  assertion  of  any  right  or 
remedy  which  such  judgment  creditor  or 
other  person  in  interest  ma}'  have  in  such 
land. — Brady  vs.  Carteret  Realty  Co.,  1 
Rob.  641. 

But  it  is  inequitable  for  a  judgment 
creditor,  or  other  party  in  interest  in  the 
land  sold,  to  not  only  state  facts,  but  to 
express  an  opinion  as  to  the  title,  which 
injures  and  prejudices  the  sale  of  the  inter- 
est which  the  debtor  has  or  which  will  pass 
under  the  conveyance  by  the  sheriff  or 
other  officer. — Ibid. 

It  is  inequitable  for  a  judgment  creditor, 
while  using  the  process  of  a  court  of  law 
to  collect  its  debts,  to  avail  itself  of  the 
occasion  of  the  sale  to  start  a  question  of 
title,  to  cheapen  what  it  proposes  to  sell, 
and  a  court  of  equity  will  enjoin  it  from 
pursuing  the  legal  process  until  such  ques- 
tion of  title  is  settled. — Ibid. 


2.  In  General. 

a.  Agreement  To  Refrain  prom  Bidding. 

<  )no  who  has  an  existing  interest  in  prop- 
erty to  be  sold  at  a  public  sale  may,  for 
the  protection  of  such  interest,  lawfully 
agree  not  to  bid  at  the  sale. — De  Baun  vs. 
Brand,  32  Vr.  024. 

I.     Affirmance. 

The  request  by  defendant  of  the  judg- 
ment creditor,  after  the  execution  sale,  that 
the  latter  should  release  the  balance  due  on 
the  judgment  operated  as  an  affirmance  of 
the  sale  by  defendant. — Bulat  vs.  Lond- 
rigan,  18  Dick.  22.     A.  20  Id.  718. 

c.   Restraining. 

Where  real  estate  claimed  by  complain- 
ant is  threatened  with  a  sale  under  execu- 
tion against  another,  the  fact  that  the 
execution  creditor  stood  by  and  saw  money 
being  expended  on  the  property  without 
executing  his  judgment  then,  was  no  such 
fraud  as  to  warrant  the  restraining  of  the 
sale. — West  Jersey  &  Seashore  Railroad  Co. 
vs.  Smith,  3  Rob.  429. 

In  the  absence  of  fraud,  gross  injustice, 
irremediable  injury,  or  other  ground  of 
equitable  jurisdiction,  a  court  of  chancery 
will  not  restrain  a  threatened  sale  under 
execution  against  one  person  of  property 
claimed  by  another,  though  the  latter  has 
a  bill  to  quiet  title  pending. — Ibid. 


III.  SETTING  ASIDE. 
1.  Inadequacy  of  Price. 

That  property  sold  on  execution  for  only 
86,200,  when  worth  from  $9,000  to  815,000, 
is  not  of  itself  ground  for  setting  aside  a 
sale. — Lennon  vs.  Heindel,  11  Dick.  8. 

Streets  were  laid  across  mortgaged  lands, 
and  a  map  showing  the  streets  and  a  layout 
of  blocks  and  lots  was  duly  filed.  From 
time  to  time  lots  were  sold  by  the  map  and 
released  from  the  mortgage.  In  a  fore- 
closure of  the  mortgage,  the  decree  taken 
by  default  ordered  that  so  much  of  the  un- 
released  land  as  would  be  sufficient  to  raise 
and  satisfy  the  mortgage  debt  should  be 
sold.  At  the  time  set  for  the  sale  the  land 
owner  asked  for  a  sale  in  lots  as  shown  on 
the  map,  but  the  sheriff  sold  in  bulk  and 
the  mortgagee  bought  in  the  property  for 
the  amount  of  the  decree.  On  petition  to 
set  aside  the  sale  and  affidavits  of  the  opin- 
ion of  witnesses  that  the  property  would 
bring  a  larger  sum  if  sold  in  parcels,  the 
court  of  chancery  ordered  a  resale  in  such 
parcels  as  the  land  owner  should  direct,  on 
terms  that  security  be  given  that  no  loss 
should    be    sustained  by  such  resale.     On 
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appeal  from  so  much  of  the  order  as  im- 
posed terms.  HELD,  that  the  terms  im- 
posed were  equitable  and  would  not  be 
disturbed. — Avon-By-The-Sea  Land  and  Im- 
provement Co.  vs.  Finn,  11  Dick,  808. 

A  court  of  equity  will  set  aside  a  sheriff's 
sale  on  proper  terms,  even  if  there  has  been 
no  fraud,  where  there  is  gross  inadequacy 
of  price,  and  the  party,  by  reason  of  mis- 
take or  misapprehension,  did  not  attend 
the  sale  or  protect  her  interests  at  the  sale, 
and  the  sacrifice  was  caused  by  such  mis- 
take or  misapprehension. — Raphael  vs. 
Zehner,  11  Dick.  836. 

When  executors  or  administrators,  in 
accordance  with  section  85  of  the  Orphans 
Court  act  (Pamph.  L.,  1898,  p.  715),  report 
a  sale  to  the  orphans  court  for  confirmation, 
the  court  should  withhold  confirmation  and 
order  a  resale,  if  the  bid  reported  is  far 
below  the  estimated  value  of  the  property 
and  the  property  was  not  offered  for  sale 
in  a  manner  which,  in  view  of  all  the  known 
circumstances,  seem  likely  to  bring  the  best 
price. — Ryan  vs.  Wilson,  19  Dick.  797. 

Inadequacy  of  price  is  not  alone  a  suffi- 
cient reason  for  refusing  confirmation  of  a 
judicial  sale,  unless  the  bids  reported  are  so 
low  in  their  relation  to  the  market  price  that 
great  injustice  will  be  done  by  confirming 
the  sale. — Porch  vs.  Agnew  Company,  21 
Dick.  232.     A.  1  Rob.  727-728. 

If  a  sale  lie  refused  confirmation  on  the 
ground  of  inadequacy  of  price  alone,  the 
applicants  for  a  resale  will  be  required  to 
give  some  security  or  assurance  that  at  such 
resale  a  higher  purchase  price  will  be  bid 
for  the  property. — Ibid. 

After  decree  of  foreclosure  of  a  first  mort- 
gage, a  rule  to  show  cause  why  the  decree 
should  not  be  opened  to  permit  a  defence 
was  allowed,  and  the  sale  restrained  until 
disposition  of  the  rule.  The  sale  was  ad- 
journed by  weekly  adjournments  not  ad- 
vertised, and  the  rule  discharged  on  the 
day  preceding  the  last  adjourned  day. 
The  holders  of  the  third  and  fourth  mort- 
gages had  relied  on  their  broker  to  inform 
them  of  the  day  of  sale,  and  when  the 
broker  heard,  on  the  morning  of  the  day  of 
sale,  that  the  sale  would  take  place  that 
afternoon,  he  went  to  the  city  where  the 
sale  was  to  take  place  and  endeavored  to 
secure  another  adjournment,  but  was  un- 
able to  do  so,  and  was  unable  to  obtain  an 
agreement  from  the  agent  of  complainant 
in  foreclosure  for  a  less  percentage  than  that 
required  from  a  purchaser,  lie  not  having 
a  sufficient  amount  with  him  in  pay  the  re- 
quired percentage.  The  property  was  sold 
for  a  sum  insufficient  to  produce  anything 
for  the  third  and  fourth  mortgages,  and  the 
mortgagees  therein  petitioned  for  a  resale, 
filing  affidavits  showing  that,  on  a  resale. 
responsible  parties  would  attend  and  bid 
882,000,  an  amount  sufficient  to  satisfy  the 
mortgage  investments.     HELD,  that  under 


the  facts  a  resale  would  be  ordered,  on 
condition  that  the  petitioners  give  bond 
conditioned  that  a  responsible  purchaser 
would  attend  and  bid  at  least  §82,000  and 
pay  the  amount  of  a  bid  in  case  of  a  pur- 
chase by  him,  and  in  case  of  default,  to  pay 
the  first  and  second  mortgages,  with  all 
expenses. — Strong  vs.  Smith,  2  Rob.  650. 

2.  In  Bulk. 

Execution  sale  of  land  described  in  two 
parcels  will  not  be  set  aside  because  the 
property  was  sold  as  a  whole,  there  having 
been  no  preparation  or  request  of  the  sheriff 
for  sale  by  the  parcel. — Lennon  vs.  Heindel, 
11  Dick.  8. 

3.    For   Agreement   To  Refrain    from 
Bidding. 

Execution  sale  will  lie  set  aside  at  suit  of 
execution  debtor  and  of  a  judgment  debtor 
not  protected  by  the  sale,  though  induced 
to  believe  it  would  be;  two  persons  having 
dissuaded  others  from  bidding  and  one  of 
them  having  bid  it  off  under  an  arrangement 
that  he  should  get  it  as  cheap  as  possible 
and  the  other  (who,  before  such  arrange- 
ment, had  intended  to  bid)  should  give  him 
an  advance  of  $700  on  the  purchase  price, 
which  he  did,  and  it  having  sold  for  $6,200 
when  worth  from  $9,000  to  $15,000.— Len- 
non vs.  Heindel,  11  Dick.  8. 

4.  Decree  in  Excess  of  Amount  Due. 

On  a  foreclosure  of  a  mortgage  a  decree 
pro  confesso  was  taken  and  an  order  of  ref- 
erence made  to  a  master  to  report  the 
amount  due.  Defendant  petitioned  the 
court  to  correct  the  decree  before  sale, 
claiming  that  the  decree  was  for  too  large 
a  sum,  exceeding  by  about  five  per  cent, 
the  sum  admitted  to  be  due.  The  petition 
was  denied.  On  appeal  from  the  order 
denying  the  petition,  and  from  so  much  of 
the  decree  as  adjudged  the  amount  due  and 
directing  a  sale  of  the  property,  the  court 
reversed  the  order  denying  the  petition. 
Thereafter  defendant  moved  that  the  sale 
under  the  foreclosure,  made  and  confirmed 
pending  the  appeal,  be  set  aside.  HELD, 
that  though  the  court  on  appeal  determined 
that  the  owner  of  the  equity  of  redemption 
of  mortgaged  premises  has  the  absolute 
right  to  have  the  precise  amount  due  on  the 
mortgage  judicially  settled  before  the  sale 
of  the  premises  can  take  place,  the  sale 
would  not  be  set  aside.  —  State  Mutual 
Building  and  Loan  Association  vs.  O'Calla- 
ghan,  1  Rob.  103. 

A  purchaser  purchased  at  a  sale  under  a 
mortgage  foreclosure  decree  unimpeachable 

except  as  to  the  amount  due  the  mortgagee. 
No  notice  was  given  at  the  sale  of  an  appeal 
from  an  order  denying  an  application  for 
the  correction  of  the  amount  adjudged  to 
be  due,  and  the  only  notice  Hie  purchaser 
had  of  such  an  appeal  was  such  as  might  be 
imputed  to  him  by  the  filing  of  the  notice 
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of  appeal  in  the  clerk's  office  three  daj  - 
before  the  sale.     The  sale  was  duly  con- 
firmed   without    objection    or    exception 
HELD,  that  the  purchaser  was  a  bona-lide 
purchaser. — Ibid.  >„ 


IV.  OF  CHURCH  PROPERTY. 

A  deed  of  property  in  trust  for  the  benefit 
of  members  of  a  certain  church,  according 
to  the  rules  and  discipline  which  from  time 
to  time  may  be  adopted  by  the  genera]  ('.in- 
ference, and  to  permit  duly  appointed 
preachers  to  preach  in  the  church  to  be 
erected  thereon,  authorizes  a  majority  of 
the  church  members,  acting  in  accordance 
with  the  discipline  of  the  church,  to  sell  the 
property,  and  devote  the  proceeds  towards 
building  a  larger  church  on  a  different  site. 
—  Fair  vs.  First  Methodist  Episcopal  Church. 
12  Dick.  496.     A.  15  Id.  485. 


V.  OF  LAND  LIMITED  OVER. 

Where  land  is  sold  under  an  order  of  the 
court  under  the  statute  authorizing  the  sale 
of  land  limited  over  to  infants,  the  fund 
arising  from  such  a  sale  is  to  be  regarded 
as  real  estate. — Merriam  vs.  Dunham,  17 
Dick.  567. 

The  widow  of  Jasper  Cadmus  would  have 
been  entitled  under  section  11  of  the  De- 
scent act,  to  an  estate  in  dower  in  said  lands 
on  the  death  of  her  husband,  if  said  lands 
had  not  been  sold;  she  is  entitled  to  an 
equivalent  interest  in  the  fund. — In  re  Dowe, 
2  Rob.  11. 

The  lands  sold  in  this  proceeding  were 
affected  by  the  provisions  of  section  11  of 
the  Descent  act;  thereby  Jasper  Cadmus 
had  a  vested  estate  therein  for  his  life  only; 
each  of  his  children  had  a  vested  remainder 
in  fee,  subject  to  be  divested  by  the  death 
of  such  child  leaving  a  child  or  children 
during  the  life  of  Jasper,  but  not  otherwise. 
Equivalent  interests  exist  in  the  fund  raised 
by  the  sale. — Ibid. 

The  income  from  the  fund,  or  such  part 
thereof  as  is  directed  to  be  paid  to  the  ten- 
ant for  life,  is  payable  up  to  the  day  of  his 
death,  and  so  much  thereof  as  has  not  been 
paid  previously  to  him  must  be  paid  to  his 
personal  representative. — Ibid. 

A  fund,  raised  by  sale  of  lands  under  the 
provisions  of  the  act  entitled  "An  act  to 
authorize  the  sale  of  lands  limited  over  to 
infants  or  in  contingency  in  cases  where 
such  sale  would  be  beneficial,"  is  substi- 
tuted for  the  lands,  and  every  person  who 
had  an  interest  in  the  lands  has  an  equiv- 
alent interest  in  the  fund. — Ibid. 


SALE  BY  RECEIVER. 

See   Building  and  Loan  Associations; 
Corporations;  Sales. 


SALES  OF  LAND  LIMITED  OVER. 

See  Sales. 


SAVINGS  BANKS. 

I.  CREATION  OF. 
II.  DEPOSITS. 

III.  BY-LAWS. 

IV.  MANAGERS. 

1.  Fiduciary  Capacity  of. 

2.  Power  To  Fill  Vacancies. 

3.  Power  To  Prevent  Competi= 
tion  of  National  Bank. 

V.  DEPOSITORS. 

VI.  DISSOLUTION. 

Cross  Reference.     Banks  and  Banking. 


I.  CREATION  OF. 

A  national  bank  docs  not  afford  to  per- 
sons of  moderate  means  the  same  facilities 
for  depositing  money  as  savings  institutions. 
— Barrett  vs.  Bloomfield  Savings  Institu- 
tion, 19  Dick.  42.5.     A.  21  Id.  431. 

Pamph.  L.,  1899,  p.  455.  authorizing 
trust  companies  "to  receive  money  on  de- 
posit, to  be  subject  to  check  or  to  be  repaid 
in  such  manner  and  on  such  terms  and 
with  or  without  interest,  as  may  be 
agreed  upon  by  the  depositor  and  the 
said  trust  company,"  does  not  repeal, 
by  implication,  Pamph.  L.,  1S76,  p. 
357.  which  declares  "that  it  shall  not  be 
lawful  for  any  bank,  banking  association, 
firm,  stock  company,  corporation  or  indi- 
vidual banker  to  advertise  or  put  forth  a 
sign  as  a  savings  bank,  either  directly  or 
indirectly,  or  in  any  way  to  solicit  or  receive 
deposits  as  a  savings  bank,  except  in  the 
case  of  banks  or  deposit  companies  now 
authorized  by  law  to  receive  deposits  on 
interest,  or  banks  incorporated  under  this 
act.'* — Ibid. 


SAVINGS  BANKS,  II,  III,  IV,  V,  VI. 


Deposits. — By-laws. — Managers. — Depositors. — Dissolution. 


II.  DEPOSITS. 

Money  was  deposited  in  the  savings  in- 
stitution subject  to  the  following  by-law: 
"Deposits  and  dividends  shall  be  drawn 
out  only  by  the  depositors  in  person  or  by 
their  written  order,  or  by  some  person  legally 
authorized,  and  only  upon  production  of 
depositor's  book,  that  such  payments  may 
be  entered  therein,  and  all  payments  to  per- 
sons who  present  the  deposit  book  shall  be 
valid  pavments  to  discharge  the  bank  and 
its  officers."  HELD,  that  by  the  terms 
of  this  by-law  only  three  classes  of  persons 
could  lawfully  draw  a  depositor's  money, 
and  discharge  the  bank  from  further  liability 
— first,  the  depositor  on  presentation  of 
the  book;  second,  a  person  presenting  the 
book  with  the  written  order  of  the  depositor 
to  draw  the  money;  third,  any  person  law- 
fully authorized  to  receive  the  money  on 
presentation  of  the  book. — Cosgrove  vs. 
Provident  Institution,  85  Vr.  39.    See  Id.  653. 

Payment  to  a  stranger  who  presented  the 
book  without  the  knowledge  or  authority 
of  the  depositor  did  not  discharge  the  bank. 
—Ibid. 


III.  BY=LAWS. 

A  savings  bank  adopted  and  caused  to  be 
printed  upon  its  deposit  books  a  by-law 
which  provided  that  "  deposits  and  dividends 
shall  be  drawn  out  only  by  the  depositors 
in  person  or  by  their  written  order,  or  by 
some  person  legally  authorized,  and  only 
upon  production  of  the  depositor's  book, 
that  such  payments  may  be  entered  therein, 
and  all  payments  to  persons  who  present 
the  deposit  book  shall  be  valid  payments 
to  discharge  the  bank  and  its  officers." 
HELD  — 

1.  That  such  by-law  printed  upon  a  pass 
book  given  to  a  depositor  and  accepted  by 
her  became  a  part  of  the  contract  between 
her  and  the  bank. 

2.  That  by  the  true  construction  of  such 
by-law,  a  payment  made  by  the  bank  iii 
good  faith  and  in  the  exercise  of  due  care, 
to  any  person  who  produces  the  pass  book, 
operated  to  discharge  the  bank,  without  re- 
gard to  whether  or  not  such  person  is  enti- 
tled to  draw  the  money. — Cosgrove  vs. 
Providenl   Institution,  35  Vr.  653. 


IV.  MANAGERS. 

1.  Fiduciary  Capacity  of. 

The  managers  of  a  savings  institution  arc 
trustees  of  a  public  franchise  granted  to  and 
held  by  them  for  the  benefit  of  the  public, 
and  especially  for  that  of  the  public  in  the 
immediate  neighborhood,  as  well  as  for  the 
depositors. — Barrett  vs.  Bloomfield  Savings 
Institution,  lit  Dick.  425.     A.  21  Id.  431. 


The  managers  of  a  savings  institution 
occupy  the  position  of  holders  of  a  public 
trust  of  a  benevolent  and  charitable  nature, 
and  it  is  their  duty  to  preserve  and  foster 
with  reasonable  zeal  the  object  of  the  trust. 
—Ibid. 

The  managers  of  a  savings  institution  have 
no  more  right  to  destroy  the  entity  of  the 
corporation  while  transferring  to  themselves 
its  most  valuable  asset — its  good  will — than 
an  ordinary  trustee  of  property  has  to  pur- 
chase the  property  himself,  though  paying 
a  fair  price  for  it. — Ibid. 

2.  Power  To  Fill  Vacancies. 

Pamph.  L.,  1876,  p.  346  (the  Savings 
Bank  act),  made  applicable  by  section  52 
thereof  to  institutions  already  organized, 
expressly  declares  that  "all  vacancies  in 
such  board  by  death,  resignation,  or  other- 
wise, shall  be  filled  by  the  board  of  mana- 
gers," &c,  and  the  unwillingness  of  the 
present  managers  to  continue  in  office  is 
therefore  no  ground  for  dissolving  the  in- 
stitution.— Barrett  vs.  Bloomfield  Savings 
Institution,  19  Dick.  425.     A.  21  Id.  431. 

3.  Power  To  Prevent  Competition 
of  National  Bank. 

If  a  national  bank  attempts  to  compete 
with  a  savings  institution,  the  latter  should 
appeal  to  the  law  to  prevent  the  national 
bank  from  seeking  savings  deposits. — Bar- 
rett vs.  Bloomfield  Savings  Institution,  19 
Dick.  425.     A.  21  Id.  431. 


V.  DEPOSITORS. 

The  depositors  in  a  savings  institution 
occupy  a  double  relation  to  the  corporation 
as  such.  In  case  of  insolvency  they  are 
its  creditors;  in  other  eases  they  are  in 
the  nature  of  partners  or  stockholders;  but 
in  all  cases  they  are  the  cestuis  que  trustent 
of  the  managers. — Barrett  vs.  Bloomfield 
Savings  Institution,  19  Dick.  425.  A.  21 
Id.  431. 


VI.  DISSOLUTION. 

The  fact  that  a  depositor,  in  case  of  dis- 
solution of  a  savings  institution,  will  re- 
ceive back  his  deposit  and  share  in  the  sur- 
plus, cannot  prevent  him  from  maintaining 
a  bill  to  prevent  the  dissolution. — Barrett 
vs.  Bloomfield  Savings  Institution,  19  Dick. 
425.     A.  21  Id.  131. 

The  attorney-general  is  not  the  only  one 
who  is  entitled  to  maintain  a  bill  to  prevent 
the  managers  of  a  savings  institution  from 
dissolving  it,  but  a  depositor  therein  may, 
in  her  status  as  depositor,  and  also  as  a 
citizen  of  the  community,  maintain  such  a 
bill— Ibid. 
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Dissolution.     Bonds  for. — Division  of  District. 


Ii  does  nol  lie  in  the  mouth  of  the  man- 
agers "I"  a  savings  institution  who  have 
themselves  formed  a  trusl  company,  which 
competes  with  it  for  saving  deposits,  to 
say  thai  dissolution  of  the  institution  i-1 
advisable  because  of  competition  between 
it,  and  a  newly  organized  national  bank. 
Ibid. 

The  mere  fad  thai  a  t  ru  I  company  has 
been  organized  in  the  same  community  with 
a  savings  institution  does  no1  Bhcn  thai 
the  dissolution  of  the  latter  is  "ad 
the  mode  of  investment  adopted  by  trusl 
companies  being  more  hazardous  than  thai 
allowed  to  savings  institutions  under  the 
restrictions  imposed  on  them  by  the  law, 
and  they,  therefore,  being  less  adapted  to 
the  needs  of  persons  of  moderate  means. — 
Ibid. 

In  determining  whether  dissolution  is 
"advisable,"  the  managers  must  not  be 
guided  by  their  own  personal  pecuniary  in- 
terests.— Ibid. 

The  act  of  April  9th,  1902  (Pamph.  I... 
1902,  p.  tiTT,  eh.  224),  authorizes  the  man- 
agers of  a  savings  institution  to  dissolve  it, 
if.  at  a  meeting  of  the  managers,  "a  reso- 
luti leclaring  the  dissolution  to  be  ad- 
visable be  passed  by  a  two-thirds  vote  of  the 
whole  board."  On.  Stat.,  p.  3001,  3002, 
sees.  8  &  11,  providing  for  the  organization 
of  savings  institutions,  requires  the  state 
board  to  ascertain  "whether  greater  con- 
venience of  access  to  a  savings  bank  will 
be  afforded  to  any  considerable  number  of 
depositors;  whether  the  density  of  the  pop- 
ulation affords  a  reasonable  promise  of 
adequate  support;  whether  the  responsi- 
bility," &c,  of  the  persons  named  in  the 
certificate  is  such  "as  to  command  the  con- 
fidence of  the  community."  Section  9 
directs  the  board  to  issue  the  certificate  if 
they  are  satisfied  the  bank  will  be  of  "pub- 
lic benefit."  Section  11  directs  that,  if  the 
board  is  not  satisfied  that  the  establishment 
of  the  bank  "is  expedient  and  desirable," 
they  shall  refuse.  HELD,  that  in  deter- 
mining whether  dissolution  is  "advisable" 
the  managers  are  to  consider  whether 
further  continuance  of  the  institution  would 
be  of  "public  benefit,"  and  "expedient  and 
desirable,"  as  tested  by  the  needs  of  a  con- 
siderable number  of  depositors,  by  the  den- 
sity of  the  population,  and  by  the  reason- 
able promise  of  adequate  support. — Ibid. 


SCHOOLS. 

I.  BONDS  FOR. 

1.  On    Consolidation    of2Dis= 
tricts. 

2.  Nature  of. 

II.  DIVISION  OF  DISTRICT. 


III.  IN  CITIES. 

1.  Of  Camden. 

2.  Of  Neptune  City. 

IV.  SPECIAL  TRIBUNALS  RELAT- 
ING  TO. 

1.  Jurisdiction  of. 

2.  Attitude  of  Courts  Toward. 

V.  PROPOSALS    FOR    SUPPLIES. 
VI.  ELECTIONS. 

1.  To  Raise  Tax. 

2.  Review  of. 

3.  For    Consolidation    of    Dis= 
tricts. 

VII.  PURCHASE  OF  SCHOOL  SITE. 

VIII.  TEACHER'S  RETIREMENT 
FUND. 

Cross  References.  Boroughs;  Colleges; 
Constitution  and  Constitutional  Law; 
Townships. 


I.  BONDS  FOR. 
1.  On  Consolidation  of  Districts. 

(in  the  consolidation  of  school  districts 
under  the  act  of  May  25th,  1894  (Gen.  Stat.. 
p.  3055),  the  bonds  of  the  several  districts 
become  legal  debts  of  the  consolidated  dis- 
trict.— McCully  vs.  Board  of  Education. 
34  Vr.  18. 

2.  Nature  of. 

Bonds  issued  by  school  districts  under 
if  May  9th,  1884,  and  March  26th, 
1SS6  (Gen.  Stat.,  p.  3038,  3042),  are  not 
mere  mortgages,  but  are  evidences  of  legal 
debts  of  the  districts  issuing  them. — Mc- 
Cully vs.  Board  of  Education,  34  Vr.  18. 

The  question  whether  certain  bonds 
authorized  to  be  issued  by  a  borough  board 
of  education  were  in  fact  issued  at  the  time 
of  the  computation  of  ratables  for  assess- 
ment, should  not  be  decided  upon  a  cer- 
tiorari brought  by  a  taxpayer  against  the 
borough  collector,  where  no  notice  of  the 
pendency  of  such  proceedings  has  been 
given  to  anyone  representing  the  public 
interests  sought  to  be  attacked. — Tippett 
vs.  McGrath,  Collector,  41  Vr.  110.  .4. 
42  Id.  338. 


II.  DIVISION  OF  DISTRICT. 

Under  the  School  act  of  April  6th.  1S.97 
(Pamph.  L.,  p.   154).  when  a  new  borough 
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In  Cities. — Special  Tribunals  Relating  to. — Proposals  for  Supplies. 


is  formed  and  set  off  from  a  township  and 
becomes  a  separate  school  district,  and 
there  is  within  the  limits  of  the  borough. 
a  school-house  belonging  to  the  board  of 
education  of  the  township,  and  for  the 
erection  of  which  there  is  an  indebtedness 
for  which  said  board  is  liable,  the  said  board 
is  not  thereby  discharged  from  its  legal 
liability  to  pay  such  indebtedness,  but  on 
being  compelled  by  suit  and  judgment  at 
law  to  pay  the  same  is  entitled  to  collect 
the  sum  so  paid  from  the  board  of  educa- 
tion of  the  borough. — McCully  vs.  Board  of 
Education,  34  Vr.  18. 

Quaere.  Whether  on  such  indebtedness 
the  creditor  may  maintain  an  action  directly 
against  the  board  of  education  of  the  bor- 
ough?— Ibid. 


III.  IN  CITIES. 
I.  Of  Camden. 

The  powers  and  duties  of  the  board  of 
education  of  the  city  of  Camden,  under  its 
act  of  incorporation  (Pamph.  L.,  1854,  p. 
88)  and  amendment  (Id.  1874,  p.  246)  and 
those  of  its  officers  were  not  abrogated  or 
diminished  by  the  general  act  of  March 
10th,  1892,  changing  the  method  of  selec- 
tion of  the  commissioners  of  public  instruc- 
tion now  forming  such  board  and  granting 
additional  powers,  (Gen.  Stat.,  p.  3096). 
The  office  of  treasurer  of  such  board  still 
exists,  with  the  powers  and  duties  prescribed 
by  law.— Rose  vs.  Hufty,  34  Vr.  195. 

Money  derived  in  the  city  of  Camden  from 
a  sale  of  bonds  under  the  act  of  February 
14th,  189S  (Pamph.  L.,  p.  26),  for  erecting 
public  school  buildings,  is  to  be  disbursed 
by  the  board  of  education  of  that  city 
through  its  treasurer.  Upon  a  proper  re- 
quest, showing  necessity  for  the  use  of  any 
part  of  such  money,  it  is  the  duty  of  the 
city  council  to  order  a  warrant  on  the  city 
treasurer  to  pay  the  same  to  the  treasurer 
of  the  board  of  education,  and  the  duty  of 
the  city  comptroller  to  sign  such  warrant. 
Ibid. 

2.  Of  Neptune  City. 

The  borough  of  Avon-By-The-Sea  being 
at  its  formation,  in  1900,  a  part  of  the  school 
district  of  Neptune  City  and  not  situate  in 
any  township,  did  not,  by  force  of  said  sup- 
plement of  1S95,  become  part  of  any  town- 
ship school  district,  but  remained  in  the 
school  district  of  Neptune  City. — Rosen  vs. 
Board  of  Education,  39  Vr.  498.  A.  41  /,/. 
336. 


IV. 


SPECIAL  TRIBUNALS  RE= 
LATINO  TO. 

1.  Jurisdiction  of. 


By  the  provisions  of  the  school  law,  all 
controversies  arising  under  it  are,   in    the 


first  instance,  to  be  determined  by  the 
county  superintendent,  whose  decision  is 
subject  to  an  appeal  to  the  state  superin- 
tendent of  public  instruction,  the  decision 
of  the  latter  official  being  reviewable,  on 
appeal,  by  the  state  board  of  education. 
HELD,  that  these  special  tribunals  created 
by  the  statute  have  exclusive  jurisdiction 
over  all  such  controversies;  and  that  an 
action  at  law  cannot  be  maintained  by  a 
public  school  teacher  for  the  purpose  of 
contesting  the  legality  of  the  action  of  a 
local  school  board  in  dismissing  him  before 
the  term  of  service  provided  in  his  contract 
of  employment  has  expired. — Draper  vs. 
Commissioners  of  Public  Instruction,  37  Vr. 
54. 

The  state  superintendent  of  public  in- 
struction is  authorized  by  law  to  decide  dis- 
putes and  controversies  as  to  the  election  of 
members  of  the  board  of  education  of  cer- 
tain municipalities. — Du  Four  vs.  State 
Superintendent,  43  Vr.  371. 

2.  Attitude  of  Courts  Toward. 

This  court  may,  in  the  exercise  of  its  dis- 
cretion, refuse  to  interfere  by  mandamus  in 
a  controversy  cognizable  by  the  special  tri- 
bunals created  by  the  School  law  of  this 
state,  where  an  appeal  to  such  tribunals  has 
not  been  made. — Jefferson  vs.  Board  of  Ed- 
ucation, 35  Vr.  59. 

In  a  case  of  controversy  between  a  citizen 
and  the  local  board  of  education  respecting 
the  public  school,  to  which  the  children  of 
the  citizen  should  be  assigned,  all  remedies 
provided  by  the  School  law  of  1903  must  be 
exhausted  by  the  citizen  before  the  preroga- 
tive writs  of  the  state  are  awarded  to  him. 
— Stockton  vs.  Board  of  Education,  43  Vr. 
80. 


V.  PROPOSALS  FOR  SUPPLIES. 

A  board  of  education  organized  under 
"An  act  to  establish  a  system  of  public  in- 
struction" (Revision  of  1900;  Pamph.  L., 
p.  192),  in  seeking  proposals  for  a  contract 
to  supply  school  furniture,  may  lawfully 
delegate  to  a  committee  of  its  body  the 
duty  of  preparing  and  submitting  the  speci- 
fications for  such  purpose  and  of  conducting 
negotiations  for  the  contract;  provided,  the 
proposals  and  the  result  of  the  negotiations 
are  first  reported  to  and  considered  by  the 
board  before  final  action  in  awarding  the 
contract. — Kraft  vs.  Board  of  Education, 
38  Vr.  512. 

When  municipal  corporations  are  acting 
within  the  power  and  discretion  vested  in 
them  by  the  legislature  the  courts,  cannot 
interfere  unless  fraud  is  shown  or  the  power 
or  discretion  is  being  manifestly  abused  to 
the  injury  or  oppression  of  the  citizen. — Ibid. 
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Whore  the  statute  does  not  require  a 
municipal  body  to  invite  proposals  and 
award  its  contract  for  the  purchase  "I 
supplies  to  the  lowest  bidder,  it  may,  after 
inviting  and  receiving  prop"  al 
pendently  of  them  in  awarding  the  con 
tract,  provided  its  powers  to  do  so  is  ex- 
ercised bona-fidc  and  with  reasonable  dis- 
cretion, having  regard  to  the  public  good. 
—Ibid. 

A  board  of  education  is  bound  to  award 
a  contract  to  the  lowest  responsible  bidder 
The  responsibility  of  a  bidder  cannot  be 
passed  on  without  notice  to  him.—  Jacob- 
son  vs.  Board,  &c,  29  N.  J.  L.  J.  344. 


the  appropriation,  are  to  sell  the  b 
not  less  than  par.  and  the  i  spenditure  is 
liinii,  ,i  to  the  amount  realized  from  the  sale 
,,f  the  bond-       Mies   vs.   Hoard  "f  Educa- 
tion of  We.-t  New   York,  41  Vr.  1. 


VIII. 


TEACHER'S  RETIREMENT 
FUND. 


VI.  ELECTIONS. 

1.  To  Raise  Tax. 

A  special  meeting  of  the  vot  ers  of 
district  may  be  legally  held  to  order  the 

raising  of  a  tax  which  has  been  rctused  at 
the  previous  annual  meeting. — Stanton  vs. 
Board  of  Education,  39  Vr.  496.  A.  41  Id. 
336. 

The  phrase  "current  expenses"  or  "run- 
ning expenses"  is  sufficiently  definite  to 
denote  one  of  the  purposes  for  which  a 
school  tax  is  to  be  levied.— Ibid. 

2.  Review  of. 

Upon  a  certiorari  to  review  a  special  dis- 
trict tax  regularly  ordered  by  the  legal 
voters  of  a  school  district  existing  de  facto, 
this  court  will  not  inquire  into  the  legal 
existence  of  the  school  district 'as  a  political 
corporation.— Howe  vs.  Board  of  Educa- 
tion, 43  Vr.  15S. 

3.  For  Consolidation  of  Districts. 

The  act  of  March  2d,  1904  (Pamph.  L., 
p.  28),  applies  to  districts  whose  consolida- 
tion was  effectuated  bv  vote  of  the  legal 
voters  of  either  one  of  the  former  districts 
thus  combined.— Howe  vs.  Board  of  Edu- 
cation, 43  Vr.  158. 


VII.  PURCHASE  OF  SCHOOL  SITE. 

A  valid  contract  for  the  purchase  of  a 
school  site  cannot  be  entered  into  by  a 
board  of  education  under  the  authority 
conferred  upon  it  by  the  act  of  June  14th, 
1898,  entitled  "An  act  to  authorize  the 
purchase  of  lands,  and  the  construction  of 
school  houses  thereon,  and  the  issuing  of 
bonds  to  raise  moneys  to  pay  the  cost  of 
the  same,  in  towns  in  this  state"  (Pamph. 
L.,  p.  530),  as  soon  as  an  appropriation  is 
ordered  for  that  purpose  by  the  town  coun- 
cil, for  by  said  act  the  council,  after  making 


The  legal  relation  between  public  school 
teachers  who  accepted  the  provisions  of  the 
act  of  1896  (Pamph.  L.,  p.  58),  and  the 
board  of  trustees  of  the  teacher's  retire- 
ment fund,  is  that  of  contract,  the  terms  of 
which  are  to  be  ascertained  by  reference 
to  the  tatute.  This  contract  cannot  be 
altered  without  the  consenl  of  both  parties 
thereto,  upon  sufficient  consideration. — 
Ball  vs.  Trustee-.   12  Vr.  64. 

The  act  of  1809  (Pamph.  L.,  p.  475),  is 
inoperative  to  affect  the  contract  made  be- 
tween the  plaintiff  and  defendant  by  the 
plaintiff's  ace.  plane,  ,,{  the  act  of  1896. — 
Ibid. 


SECURITY  FOR  COSTS. 

See    Fees   and    Costs;     Pleading   and 
Practice. 


SEDUCTION. 

Cross  Reference.     Criminal   Law  and 
Procedure. 

In  an  action  by  a  father  for  the  seduction 
of  his  minor  daughter,  he  is  not  only  enti- 
tled to  recover  damages  for  the  loss  of  ser- 
vice by  her  to  him  in  his  family,  and  the 
expenses  of  pregnancy  sickness  attendant 
thereon,  but  also  compensation  for  the  hu- 
miliation and  disgrace  brought  upon  him- 
self and  family,  and  for  the  mental  anguish 
suffered  by  reason  of  the  ruin  of  his  daugh- 
ter and  the  dishonor  to  Ins  household. 
Damages  are  given  to  the  plaintiff  standing 
in  the  relation  of  parent— Middleton  to. 
Nichols,  33  Vr.  636. 

The  question  whether  proof  of  the  loss  of 
actual  service  by  his  daughter  is  necessary 
to  sustain  the  action,  considered. — Ibid. 

Affidavits  setting  out  as  plaintiff's  cause 
of  action  the  seduction  of  his  daughter,  who 
was  under  the  age  of  sixteen,  are  sufficient 
to  warrant  an  order  of  arrest  without  dis- 
closing any  special  cause  for  such  order. 
In  Benson  vs.  Bennett,  1  Dutcher  166,  172, 
the  practice  in  this  respect  was  established 
in  this  court. — Logan  vs.  Lawshe,  33  Vr. 
567. 


SEDUCTION.— SELF  DEFENCE.— SENTENCE.— SERVICE  OF  PROCESS. 
SERVITUDES.— SET-OFF. 

Seduction. — Set-off. 


If  there  be  infirmities  in  the  writ  of  capias 
or  the  order  for  bail,  the  proper  practice  is 
to  apply  to  the  court  or  judge  to  allow 
further  time  for  filing  special  bail,  pursuant 
to  section  72  of  the  Practice  act,  which  may 
be  granted  on  terms  either  that  special  bail 
may  be  filed  without  waiver  of  objections 
to  the  preliminary  proceedings  or  allowing 
further  time  to  file  special  bail. — Ibid. 

In  virtue  of  section  41  of  the  Practice  act 
(Gen.  Stat.,  p.  2540),  which  provides  that 
courts  of  law  shall  always  be  open,  except 
on  Sunday,  for  the  return  of  all  writs  and 
processes  in  civil  actions,  &c,  the  return  of 
writs  of  capias  in  vacation  is  authorized. — 
Ibid. 

A  count  charging  that  defendant  carnally 
knew  the  daughter  and  servant  of  plaintiff 
on  a  certain  day  and  divers  days  thereafter, 
whereby  she  became  unable  to  do  plain- 
tiff's affairs  and  thereby  plaintiff  was  de- 
prived of  her  services  discloses  a  good  cause 
of  action. — Clark  vs.  Clark,  34  Vr.  1. 

In  an  action  by  a  parent  for  the  seduction 
of  a  child,  the  gist  of  the  action  is  the  loss 
of  the  service  of  the  child,  and  in  the  ab- 
sence of  such  loss  there  can  be  no  recovery. 
— Anderson  vs.  Rigg,  35  Vr.  407. 

In  an  action  by  husband  and  wife  for  the 
seduction  of  the  daughter  of  the  wife  by  a 
prior  marriage,  by  the  allegation  in  the  de- 
claration that  the  daughter  was  the  servant 
of  the  wife,  and  that  the  wife  was  deprived 
of  her  services  by  the  act  of  the  defendant, 
the  right  of  action  is  shown  to  be  in  the 
wife  and  not  in  the  husband  alone.  In  such 
an  action  the  husband  and  wife  are  prop- 
erly joined  as  plaintiffs. — Ibid. 

Where  a  father  is  entitled  to  the  services 
of  his  daughter,  the  relation  of  master  and 
servant  exists,  and  he  is  entitled  to  main- 
tain an  action  for  her  seduction  on  the 
ground  of  loss  of  services. — Smith  vs.  Jones, 
21  N.  J.  L.  J.  254. 


SELF  DEFENCE. 

See  Criminal  Law  and  Procedure. 


SENTENCE. 
See  Criminal  Law  and  Procedure. 


SERVITUDES. 

See  Abutting  Owners;  Easements  and 
Servitude;  Electric  Light  Com= 
panies;   Railroads;  Street  Railways. 


SERVICE  OF  PROCESS. 

See  Process. 


SET-OFF. 

Cross  References.  District  Courts; 
Mechanics  Liens;  Pleading  and 
Practice;  Recoupment. 

P.,  having  an  account  with  B.  &  Co.,  a 
firm  of  brokers,  and  being  about  to  transfer 
$15,  000  to  a  new  account  to  be  opened  with 
the  same  firm  in  the  name  of  Mrs.  P.,  his 
wife,  stipulated  orally  with  B.  &  Co.,  that 
notwithstanding  such  transfer  the  new  ac- 
count should,  to  the  extent  of  the  sum  so 
transferred,  be  at  all  times  used  by  B.  & 
Co.  to  make  good  P.'s  account  with  its  firm. 
When  the  transfer  was  made,  Mrs.  P.  gave 
to  B.  &  Co.  written  authority  to  execute 
orders  on  her  account  given  by  P.  After 
the  death  of  P.  the  account  with  Mrs.  P. 
showed  a  balance  in  her  favor  of  $11,756.66; 
that  with  P.  showed  a  deficit  in  excess  of 
$15,000.  HELD,  that  it  was  error  to  di- 
rect a  money  verdict  against  B.  &  Co.  in 
favor  of  Mrs.  P.  upon  her  set-off. — Boody 
vs.  Pratt,  35  Vr.  281. 


The  attorney  of  the  plaintiff  has  a  claim 
upon  the  plaintiff's  judgment  for  his  taxa- 
ble costs  and  court  charges,  which  is  entitled 
to  be  preferred  to  the  defendant's  right  to 
off-set  the  judgment  held  by  him  against 
the  plaintiff. — Pride  vs.  Smalley,  37  Vr.  578. 

A  set-off  with  respect  to  the  rights  and 
liabilities  of  the  parties  to  the  suit  is  con- 
sidered as  a  cross  action  brought  by  the 
defendant.  The  right  of  set-off  is  restricted 
to  liquidated  damages.  If  the  amount 
found  due  to  the  defendants  from  the 
plaintiff  shall  equal  or  exceed  the  amount 
due  the  plaintiff  on  his  cause  of  action,  the; 
defendant  shall  be  entitled  to  a  verdict  and 
judgment;  and  in  case  the  amount  due  to 
the  defendant  shall  exceed  the  amount 
which  shall  be  due  to  the  plaintiff,  the  de- 
fendant shall  have  judgment  for  such  ex- 
cess.— Norton  vs.  Sinkhorn,  18  Dick.  314. 


In  such  suit  the  stockholders  are  not  en- 
titled to  set  off  claims  against  the  corpora- 
tion on  bonds  issued  by  it  which  have  not 
been  filed  as  claims  against  the  corporation, 
and  which  are  barred  by  the  decree  bar- 
ring creditors/ — See,  Receiver  vs.  Heppen- 
heimer,  3  Rob.  36. 


SETTLEMENT. 


SEWERS.— SHADE  TREES— SHAM  PLEAS. 
SHERIFFS,  I,   II.        


Sfitli-iiii-iit       Artinns  Against  — Foes  of. 


SETTLEMENT. 

Cross  References.     Devise  and  Legacy; 
Fraudulent  Conveyances. 

Where  a  mother,  at  the  time  of  making 
a  voluntary  settlement  for  her  daughter, 
did  not  understand  that  the  deed  was  so 
drawn  that  she  could  not  revoke  it  at  plea 
ure,  and  did  not  understand  the  practical 
effect  and  consequences  of  all  the  provi 
ions  thereof,  she  was  entitled,  as  against 
the  daughter  and  her  children,  also  bei  i 
ciaries  under  the  settlement,   to  a  decree 
annulling  the  deed,  except  so  far  as  it  has 
been  acted  on  in  good  faith  to  such  an  ex- 
tent that  the  parties  could  not  be  placed  in 
statu  quo. — Grant  vs.  Baird,  16  Dick.  389. 

A  settlement  by  a  father,  after  a    I 

marriage,  on  the  children  of  the  first  mar- 
riage, covering  his  homestead  and  half  his 
personal  property,  executed  voluntarily  and 
without  any  solicitation  from  them,  will  be 
sustained,  though  containing  no  power  of 
revocation,  where  it  was  not  unreasonable 
in  amount,  and  was  executed  with  advice 
of  his  own  counsel,  when  he  was  steadily 
accumulating  money  and  was  entirely  com- 
petent to  act. — James  vs.  Aller,  21  Dick. 
52.     See  2  Rob.  666. 

A  father  after  attempting  to  set  aside  an 
unreasonable  settlement  of  Ins  property  on 
his  children,  executed  in  1881,  is  not  pre- 
cluded by  delay,  where  he  was  ignorant  of 
his  rights  until  1900,  and  has  not  by  his 
conduct  or  delay  waived  his  right  to  revoke 
or  placed  his  children  in  a  situation  where  it 
would  be  unreasonable  to  assert  his  claim. 
—Ibid. 


SEWERS. 

See  Drains  and  Drainage. 


SHADE  TREES. 

See  Trees. 


SHAM  PLEAS. 

See  Pleading  and  Practice. 


SHERIFFS. 

INACTIONS  "AGAINST. 

1.  For  Selling  Distrained  Goods. 

2.  For  False  Return. 


II.  FEES  OF. 

III.  AS  CUSTODIAN  OF  JAIL. 

IV.  DUTIES    AFTER     EXPIRATION 
OF  TERM. 

Cross  References.     Process;  Sales. 


I.  ACTIONS  AGAINST. 

I.  For  Selling  Distrained  Goods. 

To  hold  an  officer  liable  to  a  landlord 
under  section  1  of  Gen.  Stat.,  p  1915,  for 
sale  on  the  demised  premises  or  removal 
therefrom  of  the  tenant's  chattels  taken  in 
Hon,  without  paying  rent  then  due, 
proof  that  he  had  notice  thai  rent  was  due 
is  necessary;  but  such  notice  need  not  be 
in  writing.— Hand  vs.  Howell.  32  Vr.  142. 
A.  Id.  694. 

2.  For  False  Return. 

Thesheriffreturn.  duly  served 

i, ally  on  the  defendant.  The  declar- 
ation in  the  first  count  alleges  such  return, 
that  thereupon  the  plaintiff  entered  judg- 
ment in  the  suit,  and  that  the  return  of  the- 
sheriff  was  a  false  return. — Astor  vs.  Heller, 
32  Vr.  78. 

The  second  count  is  like  the  first,  except 
that  it  is  alleged  that  the  sheriff,  although 
he  returned  the  summons  served,  failed 
and  neglected  to  make  any  service  thereof 
upon  the  defendant,  and  that  defendant 
did  not  appear  to  the  suit. — Ibid. 

The  first  count  is  faulty;  the  service  may 
have  been  false  in  the  respect  that  it  was 
not  a  personal  service,  yet  a  legal  service 
which  would  support  the  judgment,  so  that 
no  damage  resulted. — Ibid. 

The  allegation  in  the  second  count,  that 
no  service  was  made,  shows  a  legal  cause  of 
action. — Ibid. 


II.  FEES  OF. 

Fees  incurred  by  a  sheriff,  on  an  alias 
writ  of  fieri  facias  de  bonis  et  terris.  after 
satisfaction  of  the  judgment  debt  by  pay- 
ment to  the  officer  holding  the  original  exe- 
cution (not  the  sheriff),  are  payable  by  the 
defendant  in  execution,  unless  they  are 
incurred  after  notice  of  the  satisfaction  has 
been  given  either  to  the  sheriff  or  to  the 
plaintiff  in  execution. — Rieck  vs.  Steelman, 
37  Vr.  515. 

A  sheriff  continued  a  foreclosure  sale  be- 
cause of  an  alleged  insufficient  bid.  and.  at 


SHERIFFS,  III    IV.— SHERIFFS  DEEDS.— SHERIFFS  SALES.— SIGNALS.     861 
SIGN   BOARDS— SLANDER— SOLDIERS  HOME.— SOLICITOR  AND  CLIENT. 
SPECIAL  CASES.— SPECIAL  VERDICTS.— SPECIFIC  PERFORMANCE. 

As  Custodian  of  Jail. — Duties  After  Expiration  of  Term. 

SIGN  BOARDS. 

See   Bill    Boards;   Municipal  Corpora= 
tions. 


the  adjourned  sale,  bid  in  behalf  of  a  third 
person  a  much  larger  amount,  and  the  prop- 
erty was  sold  to  the  bidder  at  the  first  sale 
at  a  greatly  increased  price.  HELD,  that 
though  the  increase  of  the  price  would  in- 
crease the  fee  of  the  sheriff,  it  was  his  duty  to 
adjourn  the  sale,  (Gen.  Stat.,  p.  2111  pro- 
viding for  confirmation  of  foreclosure  sales 
only  where  the  court  is  satisfied  that  the 
property  has  been  sold  at  the  best  price) 
and  the  sheriff  is  entitled  to  fees  for  the 
adjournment  as  based  on  the  increased 
price. — Birbeck,  &c. ,  Co.vs.  Gardner,  10  Dick . 
632. 

Where  a  sheriff  sells  land  in  foreclosure, 
he  is  not  entitled  to  $3.50  given  by  Gen. 
Stat.,  p.  1456,  for  serving  a  writ  against 
lands  and  making  inventory  and  return. — 
Ibid. 


III.  AS  CUSTODIAN  OF  JAIL. 

By  the  constitution  of  this  state  the  cus- 
todianship of  the  common  jails  of  the  sev- 
eral counties  of  the  state  is  vested  in  the 
sheriffs  of  those  counties;  and  such  custo- 
dianship cannot  be  transferred  by  the  leg- 
islature to  other  officers  to  be  selected  by 
it. — Virtue  vs.  Freeholders  of  Essex,  38  Vr. 
139. 

The  penitentiary  of  Essex  county  is  no1 
a  common  jail  of  the  county,  but  a  statu- 
tory "workhouse,"  and  the  power  to  select 
its  custodian  rests  with  the  legislature. — 
—Ibid. 


IV.  DUTIES  AFTER  EXPIRATION 
OF  TERM. 

A  sheriff,  who  has  begun  to  execute  a 
writ  for  the  sale  of  mortgaged  property,  is 
authorized  to  complete  the  execution  of  it, 
notwithstanding  the  expiration  of  his  term 
of  office  pending  his  proceedings. — Ayers 
vs.  Casey,  43  Vr.  223. 


SHERIFFS  DEEDS. 

See  Sales. 


SHERIFFS  SALES. 

See  Executions;  Sales;  Mortgages. 


SIGNALS. 

See  Railroads  and  Canals. 


SLANDER. 

See  Libel  and  Slander. 


SOLDD3RS  HOME. 

See  Union  Soldiers. 


SOLICITOR  AND  CLIENT. 

See  Attorney  and  Solicitor;  Alimony. 


SPECIAL   CASES. 

See  Verdicts. 


SPECIAL  VERDICTS. 

See  Verdicts. 


SPECD7IC  PERFORMANCE. 

I.  WHEN  RELIEF  GRANTED. 

1.  As  Against  Covenant. 

2.  Under  Conditional  Contract. 

3.  When  Condition  Precedent 
Unperformed. 

4.  When  Contract  for  Liqui= 
dated  Damages. 

5.  Against  Married  Woman  with 
Notice. 

6.  On  Contract  Between  Town- 
ship-and  Newly  Formed  Bor- 
ough. 

7.  Position  of  Parties  Changed 
by  Fraud. 

8.  Unratified  Contract  of  Cor- 
poration. 
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SPECIFIC  PERFORMANCE,  I. 


When  Relief  Granted. 


9.  On  Option  and  Acceptance. 

10.  Against  Trustee. 

1 1.  To  Recover  Purchase  Money. 

12.  To  Vendee  Waiving  Defects 
in  Title. 

13.  To  Enforce  Covenants 
Against  Restrictions. 

14.  Against  Married  Woman  as 
Vendee. 

15.  For  Part  Performance. 

16.  On  Contract  Resting  on 
Parol. 

17.  In  Consideration  of  Abandon- 
ment  of  Claim. 

18.  Against  Purchaser  with  No= 
tice. 

19.  To  Enforce  Contract  for  Pro= 
ceeds  of  Sunday  Racing. 

20.  To  Enforce  Sale  of  Bond  and 
Mortgage. 

21.  To  Compel  Endorsement  of 
Note. 

II.  DEFENCES. 

1.  Inadequacy  of  Price. 

2.  Laches. 

3.  Contract  Not  Signed  by  Hus= 
band. 

4.  Fraudulent    or    Unconscion= 
able  Agreement. 

5.  Omission  of  Term   in  Con= 
tract. 

6.  Misrepresentations. 

7.  Defect  in  Title. 

8.  Incompleteness  of  Agree= 
ment. 

9.  Necessity  of  Tender. 

10.  Damages  at  Law. 

11.  Indefiniteness  of  Agree= 
ment. 

12.  Statute  of  Frauds. 

.    13.  Lack  of  Proper  Parties. 

1 4.  Agent's  Lack  of  Authority. 

1 5.  Contract  Not  Signed  by  Wife. 

16.  Contract    Not  Acknowledged 
by  Wife. 

17.  Incapacity  of  Parties  to  Con= 
tract. 

18.  Variation  in  Contract. 

19.  Time  of  Performance. 


III.  WHO  ENTITLED  TO. 

1.  City  Authorities. 

2.  Landlord   When   Building 
Erected  by  Tenant. 

3.  Holder  of  Coupon  Bond 
Against  City. 

4.  Lessee  Under  Option  in 
Lease. 

5.  Landlord    When    Alterations 
Made  without  Consent. 

IV.  EXTENT  OF  REMEDY. 

Cross    References.     Fees    and    Costs; 
Parties;    Pleading  and  Practice. 
See  Boundaries. 


I.  WHEN  RELIEF  GRANTED. 
1.  As  Against  Co=tenant. 

Where  a  tenant  in  common  executed  a 
contract  for  the  sale  of  the  property  in  her 
own  name,  and  also,  but  without  authority, 
in  the  name  of  her  co-tenant,  and  the  co- 
tenant  repudiated  the  act,  performance  by 
the  signing  tenant  may  be  specifically  en- 
forced as  to  her  interest  on  payment  of  her 
share  of  the  price. — Keator  vs.  Brown,  12 
Dick.  600. 

Specific  performance  of  a  contract  to  con- 
vey land  may  be  enforced  in  equity  where 
the  two  defendants  are  able  to  convey  a 
complete  title  according  to  contract,  though 
neither  could  alone  do  so. — Resnick  vs. 
Campbell,  2  Rob.  348. 

2.  Under  Conditional  Contract. 

Such  an  option  is  a  conditional  contract, 
which,  when  exercised  in  a  manner  showing 
performance  of  the  conditions  prescribed, 
may  be  enforced  in  equity. — McCormick  vs. 
Stephany,  12  Dick.  257. 

3.  When  Condition  Precedent 

Unperformed. 

The  statute  providing  that  it  shall  not 
be  lawful  for  the  rector,  wardens  and  ves- 
trymen of  the  Protestant  Episcopal  Church 
to  dispose  of  any  church  real  property  with- 
out the  previous  consent  of  the  bishop  and 
standing  committee  of  the  diocese,  the 
court  of  chancery  cannot,  without  such 
consent,  direct  the  church  authorities  to 
make  a  conveyance  which  when  made  is 
declared  to  be  void. — Lane  vs.  Calvary 
Church,  14  Dick.  409. 

The  ascertainment  of  the  precise  quantity 
of  land  to  be  conveved.  and  the  amount  to 


SPECIFIC  PERFORMANCE,  I. 


When  Relief  Granted. 


be  paid,  in  accordance  with  an  option  to 
purchase  at  a  specified  price  per  acre,  is  not 
a  prerequisite  to  the  vendee's  right  to  de- 
mand a  conveyance  before  bringing  suit  for 
specific  performance,  where  the  number  of 
acres  is  not  stated  in  the  description,  lint 
such  matters  belong  to  proceedings  in  the 
master's  office  after  the  question  of  the 
right  to  specific  performance  is  determined. 
— Worch  vs.  Woodruff,  16  Dick.  78. 

A  bill  to  enforce  payment  of  a  specified 
sum  of  money  claimed  to  be  due  from  de- 
fendant to  a  person  who  had  contracted 
with  him  to  erect  certain  buildings,  the 
complainant's  right  to  which  suin  was 
charged  to  have  arisen  from  an  equitable 
assignment  thereof  by  an  order,  drawn  by 
the  contractor,  upon  defendant  requiring 
him  to  pay  complainant  that  sum  from 
money  due  or  to  become  due  to  the  con- 
tractor in  accordance  with  the  terms  of  the 
contract  and  duly  presented  to  the  defend- 
ant, must  show  that  the  contractor  had  so 
performed  his  contract  that,  but  for  the 
order,  he  could  recover  the  sum  from  the 
defendant. — Goldengay  vs.  Smith,  17  Dick. 
354. 

4.  When  Contract  for  Liquidated 

Damages. 

If  it  appears  that  the  clause  providing 
for  liquidated  damages  was  inserted  to  se- 
cure performance  of  the  contract,  and  not 
to  give  an  election  to  refuse  to  perform  and 
to  pay  the  damages,  equity  will  enforce 
specific  performance. — Brown  vs.  Norcross, 
14  Dick.  427. 

5.  Against  Married  Woman  with 

Notice. 

Where  a  married  woman  buys  land  with 
notice  of  a  contract  to  convey  to  another, 
she  may  be  compelled  to  make  a  conveyance. 
—Fee  vs.  Sharkey,  14  Dick.  284.  A.  15  Id. 
446. 

6.  On  Contract  Between  Township 
and  Newly  Formed  Borough. 

A  contract  intended  as  the  basis  of  a  set- 
tlement between  a  township  and  boroughs 
set  off  therefrom  of  the  liabilities  and  as- 
sets of  the  township,  under  Pamph.  L.,  1896, 
ch.  183,  agreeing  on  a  retention  by  the  town- 
ship of  a  certain  percentage  of  the  funds, 
and  an  equal  division  of  the  balance  be- 
tween the  boroughs,  and  a  conveyance  to 
each  borough  of  the  real  property  lying 
therein,  is  sufficiently  clear  and  definite  as 
a  basis  of  settlement  to  be  specifically  en- 
forced against  such  township. — Wbodridge 
vs.  Carlstadt,  15  Dick.  1. 

7.  Position  of  Parties  Changed  by 
Fraud. 

Where  the  parties  to  a  contract  have  be- 
come incapable  of  carrying  it  out  without 


judicial  aid,  by  reason  of  an  alleged  fraud- 
ulent conveyance  to  another  person,  with 
notice  of  the  contract,  of  a  portion  of  the 
property  contracted  for,  equity  will  take 
jurisdiction  to  enforce  their  rights. — Wood- 
ridge  vs.  Carlstadt,  15  Dick.  1. 

8.  Unratified  Contract  of  Corporation. 

Where  a  corporation,  authorized  to  buy 
and  sell  stocks,  by  its  board  of  directors, 
empowered  a  committee  thereof  to  give  an 
option  for  certain  stocks  in  their  discretion, 
subject  to  ratification  by  the  stockholders, 
such  sale  could  not  become  binding  on  the 
corporation  until  ratified  by  the  stockhold- 
ers. The  ratification  clause  never  having 
been  waived,  the  sale  to  the  complainant 
was  not  binding  upon  the  corporation,  and 
specific  performance  of  the  agreement  to 
sill  to  him  was  denied. — Kelsey  vs.  New 
England  Street  Railway  Co.,  15  Dick.  230. 
See  17  Id.  742. 

A  special  committee  of  the  board  of  di- 
rectors of  a  private  corporation,  being  em- 
powered by  the  board  to  contract  for  the 
sale  of  the  shares  of  stock  in  another  com- 
pany owned  by  the  corporation,  stipulated 
in  the  contract  which  they  made  that  the 
members  of  the  committee  should  person- 
ally have  an  option  to  deliver  their  own 
shares  in  the  same  company  to  the  same 
vendee  at  the  same  price.  Other  stock- 
holders of  the  corporation  also  owned  shares 
in  the  same  company,  but  no  such  option 
was  secured  for  them.  HELD,  that  the 
court  would  not  decree  specific  perform- 
ance against  the  objection  of  the  corporation 
and  its  stockholders. — Kelsev  vs.  New  Eng- 
land Street  Railway  Co.,  17  Dick.  742. 

9.  On  Option  and  Acceptance. 

Where  the  owner  of  land  gave  an  option 
on  August  24th,  1899,  agreeing  to  convey 
the  same  on  acceptance  of  the  option  at 
any  time  within  one  year,  provided  written 
notice  of  the  acceptance  was  given  at  least 
thirty  days  prior  to  the  expiration  of  the 
year,  and  notice  of  the  acceptance  was  given 
on  July  23rd,  1900,  the  owner  thereby  be- 
came absolutely  bound  to  convey  to  the 
purchaser. — Brooks  vs.  Wentz,  16  Dick.  474. 

10.  Against  Trustee. 

Where  the  vendor  in  the  contract  sought 
to  be  enforced  is  a  trustee,  who,  under  the 
trust,  has  no  power  to  make  the  contract, 
this  court  will  not  decree  its  performance. 
— Repetto  vs.  Baylor,  16  Dick.  501. 

Land  was  conveyed  to  persons  named  as 
"trustees  and  their  successors  in  office  for- 
ever," in  trust  to  erect  a  house  of  worship 
for  a  specified  church  organization.  HELD, 
that  such  organization,  as  a  corporate  body, 
had  not  such  title  to  the  land,  without  any 
conveyance  to  it  from  such  trustees  or  an 
adverse  holding,  as  equity  would  require  a 
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vendee  to  accept. — Methodist  Episcopal 
Church  vs.  Roberson,  2  Rob.  431. 

1 1 .  To  Recover  Purchase  Money. 

A  vendor  may  bring  a  suit  for  specific 
performance  against  the  vendee  to  recover 
purchase  money. — Moore  vs.  Baker,  17  Dick 
208. 

12.  To  Vendee  Waiving  Defects  in 
Title. 

Under  a  contract  for  the  sale  and  con- 
veyance of  land  with  warranty  deed,  a  sub- 
stantial defect  in  the  title  to  the  land, 
affecting  only  a  small  portion  thereof,  and 
not  depriving  the  vendee  of  the  enjoyment 
of  the  residue  in  the  manner  contemplated 
by  the  contract,  may  be  waived  by  the  ven- 
dee as  an  objection  to  the  title  or  to  carry- 
ing out  the  contract. — Melick  vs.  Cross,  17 
Dick.  546. 

Where  a  defect  in  title  to  land  contracted 
to  be  sold  and  conveyed  with  warranty  deed 
is  subject  to  a  waiver  by  the  vendee,  and  is 
in  fact  waived,  the  contract  continues  in 
force,  subject  to  compensation  for  the  de- 
fect.— Ibid. 

In  a  suit  by  a  vendee  for  specific  perform- 
ance of  a  contract  for  sale  of  land,  the  vendee 
testified  that  he  remained  in  possession  after 
the  time  limit  of  the  contract  had  expired 
under  a  promise  by  the  vendor  to  obtain 
the  release  of  certain  water  reservations  on 
the  land.  The  vendor  testified  that  he 
made  no  such  promise,  and  that  he  insisted 
that  the  contract  was  forfeited  by  expira- 
tion of  the  time  limit.  The  evidence  showed 
a  waiver  by  the  vendee  of  the  defect.  The 
vendor's  testimony  was  corroborated  by  all 
the  facts  in  the  case,  while  the  vendee's  was 
inconsistent  with  the  facts,  and  had  been 
shaken  as  to  other  matters  relating  to  the 
water  rights.  HELD,  that  the  vendee  was 
not  entitled  to  a  conveyance  free  of  the 
easement,  or  a  return  of  the  purchase 
money,  but  was  entitled  to  specific  per- 
formance, with  compensation. — Ibid. 
i 

I  The  vendee  insisted  that  the  vendor 
should  obtain  a  release  of  the  water  reser- 
vations, but  made  no  tender  of  the  balance 
due,  and  no  demand  for  rescission,  while 
the  vendor,  although  insisting  on  a  forfeit- 
ure, told  the  vendee  that  he  could  have  the 
land  if  he  would  buy  it  before  some  one  else 
did,  and  made  no  demand  for  possession 
for  four  months  after  expiration  of  the  time 
limit.  HELD,  that  the  vendor  was  enti- 
tled to  specific  performance  under  a  cross- 
bill, with  compensation  to  the  vendee  for 
the  defect. — Ibid. 

The  court,  having  obtained  jurisdiction 
of  the  clause,  will  settle  the  whole  contro- 
versy and  ascertain  what  compensation  was 
proper  for  the  defect  in  the  title. — Ibid. 


13.  To  Enforce  Covenants  Against 
Restrictions. 

Where  the  evidence  shows  thai  portions 

of  a  tract  of  land  have  been  sold  in  town 
lots  under  a  general  scheme  of  improvement 
imposing  restrictions  as  to  the  location  of 
buildings  at  certain  named 
the  front  and  side  lines  of  the  lots,  and  the 
original  grantor  permits  numerousopen, pub- 
lic and  continuous  violations  of  these  restric- 
tions to  be  perpetrated  by  various  lot  owners, 
over  a  period  of  more  than  twelve  years, 
without  bringing  suit  to  correct  or  prevent 
them,  equity  will  not,  at  the  instance  of  the 
original  grantor,  specifically  enforce  those 
restrictions. — Ocean  City  Association  vs. 
Headley,  17  Dick.  322. 

A  remote  grantee  of  the  original  owner, 

whose  lot  is  within  the  plan,  who  stand-  by 
and  sees  the  owner  of  the  next  lot  locate 
and  partially  build  his  house  in  violations 
of  the  restrictions,  cannot  maintain  against 
his  neighbor  a  bill  in  equity  for  specific  en- 
forcement of  the  restrictions,  requiring  his 
neighbor  to  take  down  his  house. — Ibid. 

14.  Against  Married  Woman  as 
Vendee. 

Under  the  statute,  a  married  woman  may 
be  compelled  to  perform,  as  a  vendee,  a 
contract  for  the  conveyance  of  land,  though 
she  is  declared  not  authorized  to  convey 
her  real  estate,  and  could  not  be  compelled 
to  perform  as  vendor. — Moore  vs.  Baker,  20 
Dick.  104. 

15.  For  Part  Performance. 

The  only  ground  upon  which  a  parol 
agreement  for  the  conveyance  of  land  can 
be  enforced  or  recognized  by  a  court  of 
equity  is  that  of  part  performance. — Ship- 
man  vs.  Shipman,  20  Dick.  556. 

1 

A  mere  payment  of  part  of  the  considera- 
tion of  the  verbal  sale  of  real  property  is  not 
part  performance  of  the  verbal  agreement, 
so  as  to  call  for  its  enforcement  by  a  court 
of  equity. — Ibid. 

16.  On  Contract  Resting  on  Parol. 

Equity  will  not  decree  specific  perform- 
ance of  a  parol  contract  for  sale  of  lands 
solely    because   a    portion  of  the   purchase 

money  has  been  paid,  winch  may  be  recov- 
ered, with  interest,  in  an  action  at  law. — 
Lippincott  vs.  Bridgewater.  10  Dick.  208. 

There  must  be  some  additional  circum- 
stance to  entitle  a  party  seeking  relief  to 
specific  performance,  whereby  he  has  been 
placed  in  a  situation  of  loss  or  injury  for 
which  he  can  receive  at  law  no  adequate 
compensation,  or  which  would  make  the 
non-performance  of  the  contract  a  fraud 
upon  him. — Ibid. 
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Where  a  father  and  sun  owned  property 
together,  which  was  largely  acquired 
through  the  business  ability  of  the  son  and 
direct  applications  of  his  money,  the  legal 
title  to  the  property  being  taken  in  the  name 
of  the  father,  on  condition  that  at  his  death 
it  should  be  left  by  will  to  the  son,  but,  was 
in  fact  left  by  will  to  the  son's  stepmother, 
an  agreement  between  the  stepmother  and 
the  son  that  at  her  death,  in  consideration 
of  the  son  making  no  claim  against  his 
father's  estate,  she  would  leave  the  property 
to  the  son  by  will,  constituted  a  family  ar- 
rangement or  compromise,  which,  being 
founded  on  sufficient  consideration  and  af- 
terward acted  on  in  good  faith,  will  be  en- 
forced, though  resting  in  parol. — Claw-son 
vs.  Brewer,  1  Rob.  201. 

All  the  terms  of  the  alleged  parol  con- 
tract must,  in  cases  where  specific  perform- 
ance is  sought,  be  proven  by  the  complain- 
ant with  definite  certainty  or  it  will  be  re- 
fused.— Wolfinger  vs.  McFarland,  1  Rob. 
687. 

The  complainant  claimed  to  have  a  parol 
contract  whereby  a  decedent  had  agreed  to 
convey  to  him  certain  lands  used  for  a 
foundry.  The  decedent  devised  those  lands 
in  fee  to  his  widow,  who  had  no  notice  of 
the  complainant's  parol  contract.  The 
complainant  persuaded  the  widow  to  con- 
tinue the  foundry  business  on  the  lands  in 
question  as  owner  thereof,  to  employ  him 
as  manager  of  the  business  for  a  long  term, 
and  to  spend  money  in  its  conduct,  without 
disclosing  to  her  that  he  had  any  parol  con- 
tract for  the  conveyance  of  the  lands  to 
him.  HELD,  the  conduct  of  the  complain- 
ant above  recited  estops  him  from  afterward 
asserting  his  parol  contract  against  the 
widow. — Ibid. 

The  complainant  purchased  lands  of  the 
defendant,  and,  after  discovery  of  an  al- 
leged mistake  in  the  description,  made  an 
oral  agreement  with  the  defendant  to  pur- 
chase the  additional  land  claimed  to  have 
been  intended  to  have  been  included  in  the 
original  purchase,  and  soon  after  the  com- 
plainant began  building  a  porch  thereon  on 
the  faith  of  this  agreement,  which  porch 
was  completed  without  the  defendant's 
objection.  HELD,  that  this  subsequent 
oral  agreement  cannot  be  repudiated  after 
a  year's  possession  under  it  in  order  to 
obtain  specific  performance  of  the  alleged 
original  parol  agreement  of  purchase  by 
having  the  deed  corrected  to  include  the 
land  in  question. — Urich  vs.  Watts,  3  Rob. 
604. 

17.  In  Consideration  of  Abandonment 
of  Claim. 

The  abandonment  of  any  claim  by  the 
son  against  his  father's  estate,  and  the  en- 
joyment by  (he  stepmother  during  her  life 
of  the  use  of  the  property,  constituted  a 
valid  consideration  for  the  contract  between 


the  stepmother  and  stepson. — Clawson  vs. 
Brewer,  1  Rob.  201. 

18.  Against  Purchaser  with  Notice. 

A  person  purchasing  land,  with  notice  of 
an  enforceable  contract  by  his  vendor  to 
sell  to  another,  may  be  compelled  to  specifi- 
cally perform. — Cranwell  vs.  Clinton  Realty 
Co.,  1  Rob.  540. 

19.  To  Enforce  Contract  for  Proceeds 
of  Sunday  Racing. 

A  court  of  equity  will  not  decree  specific 
performance  nor  order  an  accounting  which 
will  serve  only  to  aid  the  complainants  to 
secure  the  proceeds  of  Sunday  racing,  an 
unlawful  business,  prohibited  by  law.— 
Illingworth  vs.  Bloemecke,  1  Rob.  483. 

20.  To  Enforce  Sale  of  Bond  and 
Mortgage. 

A  court  of  equity  has  jurisdiction  to  en- 
force a  contract  for  the  sale  of  a  bond  and 
mortgage,  on  bill  filed  by  the  holder. — Law 
vs.  Smith,  2  Rob.  81. 

Complainant,  advanced  money  to  a  cor- 
poration and  received  a  mortgage  therefor. 
Defendant  executed  an  agreement  to  com- 
plainant, stipulating  that  she  would  pur- 
chase the  mortgage  at  its  maturity,  pro- 
vided complainant  would  then  tender  an 
assignment  thereof  to  defendant,  or  notify 
defendant  of  the  desire  to  assign;  and  the 
agreement  closed  with  the  recital  that,  for 
the  purpose  of  inducing  complainant  to 
loan  the  monev  and  take  this  guarantee, 
defendant  stated  that  she  was  worth  $10,000 
in  real  estate.  HELD,  on  defendant  V  fail- 
ure to  purchase,  that  if  defendant  be  re- 
garded as  surety  it  was  not  necessary  that 
complainant  first  resort  to  the  mortgage. 
but  he  might  maintain  a  bill  for  specific, 
performance  of  the  contract  of  sale  of  the 
mortgage. — Ibid. 

21.  To  Compel  Endorsement  of  Note. 

A  note  executed  by  H.  fur  the  accommo- 
dation of  E.,  to  wiiose  order  it  was  made 
payable,  was  delivered  by  the  latter,  after 
the  death  of  H,  but  before  maturity  to 
complainant,  who  had  no  notice  of  its 
accommodation  character.  By  mistake  the 
note  was  not  endorsed,  but  I'.,  executed  a 
writing  certifying  that  said  note  endorsed 
by  him  was  deposited  as  collateral  security 
for  a  loan,  and  authorizing  the  holder  to 
negotiate  it  if  the  loan  was  not  paid.  On 
default  in  such  payment,  complainant, 
without  having  obtained  judgment  a1  law 
against  the  administrator,  who  had  rejected 
the  claim,  filed  a  bill  in  equity  against  him 
and  E.,  to  compel  the  endorsement  of 
the  note  and  to  charge  its  payment  on 
decedent's  lands'  the  heirs  at  law  being 
also  parties  defendant,  but  the  bill  alleged 
that  E.  was  a  non-resident  and  that  it  was 
impossible     to     serve    him     with     process. 
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HELD,  thai  as  a  decree  foi  specific  per- 
formance of  E.'S  contract  to  endorse  could 
not  be  decreed  for  want  of  jurisdiction  over 
his  person,  no  decree  could  be  rendered 
against  the  administrator.— Edwards  vs. 
SfcClave,  10  Dick.  151.    A.LI.  822. 


II.  DEFENCES. 

1.  Inadequacy  of  Price. 

Specific  performance  of  a  contract  Eoi 
the  sale  of  land  for  $2,375,  which  was  worth 
$:i000  will  not  be  refused  on  the  ground 
of'  inadequacy  of  price.— Ketcham  vs. 
Owen,  10  Dick.  344. 

2.  Laches. 

Where  a  vendor  of  land,  in  April,  1890, 
informed  her  vendee  that  she  would  not  per- 
form the  contract,  delay  in bringing ;suit .for 

specific  performance  until  August,  l.s.i... 
v!-as  such  laches  as  barred  _th.-i.e1i....  espec- 
ially as  the  contract  was  signed  only  by  the 
vendor.— Ketcnam  vs.  Owen,  10  Dick.  .544. 
As  complainant's  right  to  payment  be- 
came vested  on  the  day  the  contract  ma- 
tured, and  she  frequently  made  demand, 
and  there  was  no  change  in  the  character 
or  quality  of  the  subject  matter  her  suit 
for  performance  was  not  barred .by  near  > 
four  years'  delay.— Law  vs.  Smith,  2  Rob. 
81. 
3.  Contract  Not  Signed  by  Husband. 


The  court  will  not,  as  against  a  married 
woman,  decree  specific  performance  of  a 
contract  entered  into  by  her  for  the  sale  of 
her  lands,  she  refusing  to  execute  a  con- 
veyance for  the  same,  whether  her  husband 
has  signed  the  contract  of  sale  or  has  re- 
fused to  sign  it.— Corby  vs.  Drew,  10  Dick. 
387. 

The  owner  of  land  entered  into  a  written 
contract  to  convey  it  for  a  sum  of  money, 
and  was  unable  to  perform  his  contract 
by  reason  of  his  wife's  refusal  to  join 
in  the  conveyance,  and  thereupon  was 
sued  at  law  for  damages  for  breach  of  it. 
The  instrument  provided  for  $3o0  ot  liqui- 
dated damages  in  ease  of  failure  of  either- 
party,  and  $200  had  been  paid  on  account 
of  the  purchase  money.  Negotiations 
pending  suit  for  a  settlement  resulted  in  a 
new  contract  executed  by  the  husband  and 
the  wife  on  the  one  side,  and  duly  acknowl- 
edged by  the  latter  in  the  same  manner 
that  a  deed  of  conveyance  is  required  by 
statute  to  be  acknowledged,  and  the  vendee 
on  the  other,  to  convey  at  a  future  day  the 
same  land  and  an  additional  lot,  for  a  con- 
sideration named.  On  the  day  named  the 
wife  refused  to  acknowledge  that  she  exe- 
cuted the  deed  freely,  without  any  fear, 
threats  or  compulsion  from  her  husband 
and  the  deed  was  not  delivered.  Thereupon 
suit  for  specific  performance  was  brought 


against  the  husband  and  wife  ...  ^.,.-1.  the 
v.,fe  Be1  up  two  defences—  first, thatshehad 
received  no  pari  of  the  noney  paid  at  the 
time  0f  the  signing  of  the  contract,  and 
hence  thai  it  was  without  consideration  as 
to  her;  and    second,  thai  a  married  woman 

,-annot   he p.-ll.-d  to  specifically  perform 

pact,  even  when  the  execution  or thai 
contract  '  '  '  ''"'>'  acknowledged  b> 
her      HELD,—  .,  ., 

(1)  That  the  injury  which  the  wife  would 
presumably  suffer  by  ^  damages  recover- 
ill)1(.  against  her  husband  for  the  breach  of 
the  first  contract,  and  the  presumption  thai 
She  Sti ated  with  her  husband  for  a  par. 

of  the  consideration  to  be  paid  upon  the 

delivery   of    the   deed,    and   her   ability   te 

share  in  those  proceeds,  furnished  a  suffi- 

onsideration; 

(•>)  Thai  the  acknowledgment  ol   a  - 

,,-aet  for  sale  by  a  . named  woman  IS  author- 
ized bv    the  art    of    1  MIS   (Pamph.   L.,   1898, 

p  070),  and  that  by  force  of  that  act  a  oon- 
',,,„.,  so  acknowledged  by  a  wife  is  binding 

upon  her  in  equity;  . 

(31  Thai  the  decree  for  specific  perform- 
i   ance   will    be   self-executing   and   pass   the 
title  free  and  clear  of  the  dower  of  the  Wife, 
without   the  acknowledgment  of  any  con- 
veyance by  her:  , 

U)  At  tjiedat.-  fixed  for  executing  the 
second  contract  the  wife  stated  to  the  offi- 
.,„,  proposed  to  take  her  acknowledg- 
m'n,  that  she  bad  not  executed  the  deed 
under  fear,  threats  or  compulsion  of  her 
husband,  but  that  she  did  not  do  it  freel>  . 
whereupon  the  officer  declined  to  sign  the 
ordinary  certificate.  HELD,  that  th. 
Officer  would  be  justified  in  certifying  that 
Z  had  acknowledged  it  freely,  without  any 
fear,  threats  or  compulsion  from .her  hus- 
band.-Goldstein  vs.  Curtis,  18  Dick.  454. 
A.  20  Id.  382. 


4.  Fraudulent  or  Unconscionable 
Agreement. 

In  an  action  for  specific  performance  of  a 
contract  for  the  sale  of  land,  it  appeared 
that  the  vendor  was  a  widow  over  seventy 
years  old;  that  the  contract  was  made 
when  complainant  was  not  present,  at  the 
office  of  S.,  who  had  been  a  neighbor  for 
thirty-five  years,  had  done  business  for  her 
husband  and  had  advised  her  after  the  hus- 
band's death;  that  she  was  influenced  by 
the  advice  of  S.,  who  acted  for  complainant, 
to  sell  for  $2,375;  that  S.  had  previously 
tried  to  buy  the  land,  but  was  not  willing 
to  pav  $3,000,  the  price  she  asked;  and  that 
afterwards,  but  before  the  contract  was 
made,  she  wrote  him  offering  to  take  $2,500. 
HELD  that  the  defence  that  the  agreement 
was  unfairly  obtained  by  S.,  by  false  rep- 
refenUtioJ  made  to  the  vendor  to  induce 
her  to  make  it,  was  not  sustained.— Ketcham 
vs.  Owen,  10  Dick.  344. 

A  purchaser  in  resisting  a  claim  for  specific 
performance  of  a  contract  for  the  purchase 
of  land,  is  entitled  to  show  by  parol  evidence 


SPECIFIC  PERFORMANCE,  II. 


867 


Defences. 


or  otherwise,  circumstances  making  it  uncon- 
scionable or  unjust  to  grant  this  relief  which 
is  purely  equitat>le  and  which  entitles  him 
to  insist  that  the  vendor  must  be  left  to 
his  remedy  at  law  on  the  contract. — New 
York  Life  Insurance  Co.  vs.  Gilhooly,  16 
Dick.  118. 

Where  no  title  whatever  can  be  given,  a 
court  of  equity  does  not  consider  itself 
obliged  to  give  to  a  vendor  the  equitable 
relief  of  specific  performance,  merely  be- 
cause of  the  express  stipulation  of  the  pur- 
chaser that  there  would  be  no  objection 
to  the  title.  The  control  of  the  court  over 
one  of  its  own  special  and  peculiar  remedies 
upon  a  contract  cannot  be  thus  restricted 
by  a  mere  agreement  of  parties. — Ibid. 

5.  Omission  of  Term  in  Contract. 

Where,  in  drawing  a  contract,  an  omis- 
sion of  a  term  intended  to  be  inserted,  is 
made  by  mistake,  the  omission  may  be  set 
up  as  a  defence  in  a  suit  for  specific  per- 
formance.— McCormick  vs.  Stephanv,  12 
Dick.  257. 

But  the  utmost  effect  of  proof  of  the  mis- 
take can  have,  is  to  require  the  court  to 
consider  the  contract  as  if  the  omitted  words 
had  been  inserted  in  their  proper  place. — 
Ibid. 

6.  Misrepresentations. 

Where  neither  party  had  any  legal  or 
equitable  right  to  rely  upon  the  other's 
statements  of  value,  they  are  taken  to  be 
mere  expressions  of  opinion,  which  either 
party  accepts  at  his  own  risk,  and  will  not 
excuse  specific  performance  of  a  contract, 
although  they  may  not  be  exactly  true. — 
Hallinger  vs.  Zimmerman,  13  Dick.  217. 

A  statement  by  complainant  while  nego- 
tiating an  exchange  of  property,  that  his 
house  was  located  on  the  best  resident 
street  of  a  city,  is  no  ground  for  refusal  to 
perform  the  contract  of  exchange,  where 
the  evidence  shows  that  the  house  is  on  the 
best  residence  street,  though  not  on  the 
best  portion  of  such  street. — Ibid. 

In  the  absence  of  misrepresentation  on 
the  part  of  the  complainant  in  the  case 
stated,  specific  performance  of  the  agree- 
ment was  decreed. — Hallinger  vs.  Zimmer- 
man, 14  Dick.  644. 

Where  a  town  lot  is  sold  at  a  judicial  sale 
under  an  advertisement  which  describes  it 
as  being  one  hundred  feet  front  and  two 
hundred  and  fifty-five  feet  deep,  while  it 
it  is  only  ninety-three  feet  front  and  two 
hundred  and  fifty-five  feet  deep  by  includ- 
ing the  sidewalk,  but  the  misrepresentation 
was  innocent  and  the  purchaser  was  well 
acquainted  with  the  lot,  though  he  did  not 
know  that  it  was  not  as  large  as  represented 
in  the  advertisement,  and  he  was  not  buy- 
ing it  for  a  purpose  requiring  such  an  exact 


area,  and  there  is  nothing  in  the  case  to  lead 
to  the  conclusion  that  he  would  not  have 
bought  if  he  had  known  the  exact  dimen- 
sions, he  will  be  required  to  specifically 
perform  his  contract,  with  a  deduction  in 
price  for  the  deficiency  in  quantity. — Van 
Blarcom  vs.  Hopkins,  18  Dick.  466. 

7.  Defect  in  Title. 

A  defendant  will  not  be  compelled  to 
specifically  perform  a  contract  to  purchase 
land  where  a  material  fact  constituting  an 
indispensable  link  in  the  complainant's 
chain  of  title  depends  for  its  proof  entirely 
and  exclusively  upon  the  evidence  of  two 
certain  witnesses. — Fahy  vs.  Cavanagh,  14 
Dick.  278. 

•  Specific  performance  of  a  contract  for 
sale  will  be  decreed,  although  the  title  is 
claimed  to  be  disputable,  where  it  appears 
that  the  doubts  suggested  relate  to  steps  in 
the  title  which  are  fully  presented  to  the 
court,  the  validity  of  which  can  readily  be 
determined,  and  which,  when  examined, 
present  no  obstacle  to  the  making  of  an 
efficient  deed  under  the  contract,  passing  a 
merchantable  title  in  fee  simple. — Hatt  vs. 
Rich,  14  Dick.  492. 

Where  a  contract  for  a  sale  of  land 
with  warranty  deed  made  no  reference  to 
certain  springs  thereon,  and  it  afterwards 
developed  that  the  water  from  the  springs 
was  owned  by  third  parties,  under  reser- 
vations unknown  to  both  parties  at  time 
of  the  sale,  superior  to  the  vendor's  title; 
that  the  land  was  subject  to  an  easement 
right  to  pipe  away  the  water  from  the 
springs,  and  that  the  water  right  and  ease- 
ment lessened  the  vendee's  enjoyment  of 
the  property  in  the  manner  contemplated 
by  the  contract — semble,  they  constituted  a 
substantial  defect  in  the  title,  giving  the 
vendee  the  right  to  abandon  the  contract. 
— Melick  vs.  Cross,  17  Dick.  546. 

Specific  performance  of  a  contract  to 
purchase  realty  will  not  be  decreed  against 
the  purchaser  if  there  is  such  doubt  as  to 
the  seller's  ability  to  convey  a  good  title 
that  the  purchaser,  if  compelled  to  perform, 
would  be  subjected  to  the  hazard  of  litiga- 
tion.— Richards  vs.  Knight,  19  Dick   196. 

A  doubt  precluding  specific  performance 
exists  if  the  seller's  title  depends  on  the  de- 
termination of  a  legal  question  not  settled 
by  previous  decisions,  or  concerning  which 
there  are  dicta  of  weight  indicating  that 
courts  might  differ  as  to  its  determination. 
—Ibid. 

In  a  suit  by  the  vendor  in  a  contract  for 
a  sale  of  realty,  to  compel  specific  perform- 
ance by  the  vendee  who  refuses  to  perform 
on  the  ground  that  there  is  doubt  as  to  the 
vendor's  ability  to  convey  a  good  title,  the 
court,  if  the  doubt  arises  in  ascertaining  the 
construction  of  some  ill-expressed  instru- 
ment,  will   not   determine  the  legal   effect 
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thereof  and  compel  the  purchaser  to  take 
the  title. — Ibid. 

A  title  dependent  on  a  fact  must  lie  re- 
garded as  marketable  when'  (1)  the  fact  is 
so  conclusively  proved  in  a  suit  by  the  ven- 
dor for  specific  performance  that  a  verdict 
against  the  existence  of  the  fact  would  not 

be  allowed  to  slaud  in  a  court  of  law,  and 
(2)  where  there  is  no  reasonable  ground  for 
apprehending  that  the  same  fad  cannot  be 
in  like  manner  proved,  if  necessary,  at  any 
time  thereafter  for  the  protection  of  the 
purchaser. — Bargervs.  Gery,  19  Dick.  26:i. 

A  mortgagee  assigned  its  mortgage  to  a 
third  party,  who  assigned  to  another,  who 
reassigned  to  the  mortgagee.  All  of  these 
assignments  were  duly  recorded.  Thereafter 
the  mortgagee  assigned  to  A  ,  this  assign- 
ment also  being  of  record.     No  record  of  any 

kind    appeared    of    any    assignment    by    A. 

Thereafter  the  original  mortgagee  assigned 
to  M  .  who  assigned  to  another  party,  who 
brought  a  foreclosure  suit  in  which  he  pro- 
duced the  bond  and  mortgage  and  obtained 

a  derive  thereon  for  a  sale  of  the  mortgaged 
premises.  A.  was  not  a  party  to  this  fore- 
closure suit.  M.  purchased  al  the  fore- 
closure sale.  HELD,  in  a  suit  for  specific 
performance  of  a  contract  to  purchase  'In- 
land brought  twenty-three  years  thereafter 
by  a  party  claiming  under  M.,  thai  there 
was  a  presumption  in  favor  of  the  validity 
of  the  offered  title  until  some  evidence  was 
produced  to  the  contrary  that  if  A.  took  any 
rights  by  the  assignment,  such  rights  by 
reason  of  a  transfer  or  otherwise  were  no 
longer  enforceable  against  the  offered  title 
—Ibid. 

In  a  suit  to  compel  the  specific  perform- 
of  a  contract  to  purchase  land,  the  e\  Ldence 
examined,  and  held  to  sufficiently  show 
that  an  outstanding  interest  in  the  land  in 
a  third  party  had  been  lost  by  estoppel  or 
by  limitations.  &c,  to  warrant  a  decree  for 
complainant. — Ibid. 

A  title  made  by  a  conveyance  executed 
during  the  life  of  the  devisee  for  life,  from 
a  child  having  a  vested  estate  under  the 
provisions  of  that  section,  being  subject  to 
be  devested  in  the  event  of  the  death  of  such 
child  leaving  issue,  during  the  life  of  the 
devisee  for  life,  is  not  a  marketable  title 
which  a  purchaser  ought  to  be  compelled 
to  take  by  a  decree  for  specific  performance. 
— Lamprey  vs.  Whitehead,  19  Dick.  408. 

On  a, bill  filed  by  the  vendor  to  compel 
specific  performance  by  a  vendee  of  a  con- 
tract to  buy  land,  if  "the  vendor's  title  or 
power  to  convey  be  so  doubtful  that  the 
court  is  of  opinion  that  her  capacity  to  con- 
vey a  fee  simple  is  fairly  debatable,  the 
vendee  will  not  be  compelled  to  accept  the 
title  and  perform  the  contract  of  sale. — 
Zane  vs.  Weintz,  20  Dick.  214. 

Where  the  doubt  arises  touching  the  legal 
effect  of  some  inartificial  and  ill-expressed 


instrument ,  the  contract  will  not  in-  specific- 
ally enforced. — Ibid. 

Where  a  contract  for  the  sale  of  land 
called  for  a  perfect  title,  and,  in  a  suit  for 
specific  performance  by  the  vendor,  it  ap- 
peared that  his  grantor's  deed  was  • 

as  if  she  were  unmarried,  specific  perform- 
ance would  not  be  decreed,  though  it  was 

shown  that  her  husband  had  been  absent 
seven  years  at  the  date  of  the  deed,  whereby 
a  presumption  of  death  arose;  it  also  ap- 
pearing that  defendant's  grantor  was  eighty- 
six  years  of  age.  and  that  her  children  pos- 
sibly coni roiled,  to  a  large  extent,  the  evi- 
dence on  which  the-  rebuttable  presumption 

was  founded.-  Potter  vs.  Ogden,  2  Rob.  409. 

Land  was  conveyed  to  persons  named  as 
"trustees  ami  their  successors  in  office  for- 
ever, "iii  trust  to  erect  a  house  of  worship  for 
a  specified  church  organization.  HELD,  that 
such  organizatioi  'rate  body,  had 

not  such  title  to  the  land,  without  any  con- 
veyance  to  it  from  such  trustees  or  an  ad- 
verse holding  as  equity  would  require  a 
vendee  to  accept.  Methodist  Episcopal 
Church  vs.  Roberson,  2  Hob.  431. 

In  order  to  defeat  specific  performance 
upon  the  ground  that  the  vendee  had  no- 
i  tice  at  the  time  the  contract  was  made  that 
the  vendor  could  not  make  good  title,  such 
notice  must  bo  clearly  proved. — White  vs. 
Weaver.  2  Rob.  644.  ' 

8.  Incompleteness  of  Agreement. 

An  agreement  to  sell  land  must,  in  order 
to  be  binding,  comprise  all  the  terms  which 
the  parties  intended  to  introduce  into  it. 
Upon  the  facts  proven  in  this  case.  HELD, 
that  there  was  no  concluded  agreement  to 
support  a  bill  for  specific  performance. — 
Lane  vs.  Calvary  Church,  14  Dick.  409. 

Evidence  examined  and  held  insufficient 
to  show  a  contract  between  a  husband  and 
wife  whereby  she  was  to  take  stock  in  a 
corporation  of  which  he  was  an  officer,  in 
part  payment  for  land  which  she  had  sold 
to  the  corporation  through  him  as  its  agent. 
— Harter  vs.  Capital  City  Brewing  Co.,  19 
Dick.  155.     A.  21  Id.  432." 

The  circumstances  adduced  in  a  suit  to 
compel  specific  performance  of  a  contract. 
HELD,  to  support  the  positive  testimony 
of  complainant  that  the  contract  was  signed, 
and  to  overcome  the  negative  testimony 
of  the  defendants  in  their  sworn  answers 
to  interrogatories. — Marvel  vs.  Fralinger. 
20  Dick.  161.     See  1  Rob.  622. 

Upon  a  bill  filed  for  the  specific  per- 
formance of  a  contract  to  convey  lands,  a 
decree  that  the  defendant  convey,  at  a  spec- 
ified price,  will  be  reversed  if  unsupported 
by  competent  proof  of  an  agreement  to  that 
effect  made  by  the  defendant. — Marvel  vs. 
Fralinger,  1  Rob.  622. 
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A  signed  but  undelivered  lease  may  be 
given  in  evidence  to  prove  an  agreement 
upon  the  details  of  a  lease,  pursuant  to  one 
of  the  terms  of  a  previously  signed  memor- 
andum in  writing  of  an  oral  agreement  for 
a  lease;  and  if  said  previous  memorandum 
of  agreement  for  a  lease  and  the  signed  but 
undelivered  lease,  taken  together,  show  a 
completed  agreement  upon  the  terms  of  a 
lease,  the  statute  of  frauds  is  satisfied,  and 
specific  performance  may  be  decreed. — 
Charlton  vs.  Columbia  Real  Estate  Co.,  1 
Rob.  629. 

9.  Necessity  of  Tender. 

Where,  under  a  contract  for  the  sale  of 
land,  it  is  provided  that  upon  payment  of 
the  purchase  money  a  deed  shall  be  delivered, 
and  it  appears  that  the  vendor  has  put  the 
vendee  into  possession  and  has  always  been 
ready  to  deliver  the  deed,  that  the  vendee 
knew  this,  but  has  refused  and  failed  to  pay 
the  purchase  money,  an  actual  tender  of  the 
deed  by  the  vendor  is  not  a  necessary  pre- 
liminary to  the  filing  of  a  bill  for  specific 
performance. — Brown  vs.  Norcross,  14  Dick. 
427. 

A  vendee  is  not  required  to  make  such  a 
tender  as  will  sustain  a  plea  of  tender  in  an 
action  at  law  in  order  to  maintain  a  suit 
for  specific  performance  of  a  land  contract, 
but  it  is  sufficient  if  he  is  ready  and  willing 
to  pay  the  contract  price  at  the  time  fixed. 
— Worch  vs.  Woodruff,  16  Dick.  78. 

The  grantor,  in  a  contract  for  the  sale  of 
land,  having  intentionally  avoided  giving 
the  grantee  an  opportunity  to  make  a  ten- 
der, may  not  thereafter,  in  a  suit  by  the 
grantee  for  specific  performance,  be  heard 
to  complain  of  the  absence  of  a  tender. — 
Connelly  vs.  Haggerty,  20  Dick.  596.  A. 
2  Rob.  794. 

The  vendor  cannot  rescind  an  agreement 
to  convey  lands  because  of  the  default  of 
the  vendee  unless  he  first  tenders  to  the 
vendee  a  proper  deed  and  demands  pay- 
ment, which  is  refused. — Cranwell  vs.  Clin- 
ton Realty  Co.,  1  Rob.  540. 

10.  Damages  at  Law. 

Equity  will  not  ordinarily  enforce  specific 
performance  of  a  covenant  by  a  grantee  to 
build  on  the  premises  conveyed,  since  dam- 
ages at  law  for  breach  of  the  covenant  are 
generally  an  adequate  remedy,  and  the 
court  has  no  power  to  compel  performance 
of  such  condition.— Madison  Athletic  Asso- 
ciation vs.  Britton,  15  Dick.  160. 

Specific  performance  of  an  option  to  pur- 
chase, which  is  to  be  exercised  only  on  con- 
dition that  the  vendee  will  enter  into  a  cove- 
nant, to  be  inserted  in  the  deed,  to  erect  a 
building  on  the  land  conveyed,  will  not  be 
denied  as  against  the  vendee  on  the  ground 
that  the  remedy  is  not  mutual,   when  it 


appears  that  on  a  subsequent  breach  of  the 
covenant  adequate  relief  can  be  obtained 
by  the  vendor  by  the  recovery  of  substan- 
tial damages  at  law. — Ibid. 

Quaere.  Whether,  if  the  damages  recov- 
erable at  law,  although  substantial,  would 
still  be  inadequate  for  full  relief,  the 
specific  performance  of  the  contract  to 
build  may  be  enforced  in  case  of  breach? 
—Ibid. 

Where  the  remedy  at  law  is  ample,  the 
court  of  chancery  will  not  interfere  to  com- 
pel specific  performance  of  a  decree  of  an- 
other state. — Bennett  vs.  Bennett,  IS  Dick. 
306. 

No  possession  of  the  lands  was  taken  by 
the  proposed  lessee.  No  improvements 
were  made  thereon  by  her.  She  expended 
some  money  in  getting  from  an  architect 
plans  for  proposed  improvements,  and  paid 
the  $100  named  in  the  receipt,  winch  money 
was  returned  to  her.  These  incidents  of 
the  intended  contract  were  not  such  acts 
of  partial  performance  by  the  proposed 
lessee  as  entitle  her  to  a  decree  for  specific 
performance.  If  she  has  any  right  to  re- 
lief, the  damages  recoverable  at  law  will 
afford  an  adequate  remedy. — Charlton  vs. 
Columbia  Real  Estate  Co.,  19  Dick.  631. 
See  1  Rob.  629. 

Where  an  agreement  was  entered  into 
between  a  stepmother  and  stepson  that, 
in  consideration  of  his  abandonment  of  any 
claim  against  his  father's  estate,  she  would 
leave  certain  property  to  him  by  will  at  her 
death,  which  was  acquiesced  in  by  both 
until  her  death,  but  not  complied  with  by 
her,  so  that  it  would  be  impossible  to  re- 
store him  to  the  situation  existing  at  the 
time  of  his  father's  death,  an  action  at  law 
for  damages  against  the  stepmother's  estate 
would  not  afford  an  adequate  remedy,  and 
specific  performance  will  be  decreed  in 
order  to  prevent  a  fraud. — Clawson  vs. 
Brewer,  1  Rob.  201. 

11.  lndefiniteness  of  Agreement. 

Defendant  gave  plaintiffs  an  option  to 
purchase  a  tract  of  land,  sufficiently 
described,  or  such  portion  thereof  as  they 
might  elect  to  purchase.  The  description 
given  in  plaintiffs'  demand  for  a  convey- 
ance of  a  part  of  the  premises  called  for  a 
strip  of  land  situated  on  the  north  side  of 
a  certain  highway,  which  constituted  the 
southern  boundary  of  the  land,  "such  strip 
extending  the  entire  length  of  the  tract,  and 
extending  in  depth  50  feet  from  the  western 
boundary  to  a  point  20  feet  west  of  where 
a  dwelling  house  is  situated,  and  extending 
150  feet  in  depth  from  that  point  to  the 
eastern  boundary  of  the  property."  HEL1  >, 
in  an  action  for  specific  performance  of  the 
contract,  that  the  description  given  in  the 
demand  was  sufficiently  explicit. — Worch 
vs.  Woodruff,  16  Dick.  78. 


Where  the  description  of  ££«£«£ 
to  be  sold  in  an  option  is  sufficient  to  men 
tUy  the  land  with  reasonable  certain  y,  the 
option  is  sufficient  to  sustain  a  taU  for 
specific  performance.— Brooks  vs.  Wentz, 
16  Dick.  474. 

Where  the  contract  of  sale  gives  within 
certain  defined  limits,  the  right  of  Bdecttan 
of  the  lots  to  be  conveyed  to  the  prop oa  1 
vendee,  it  is  not  for  this  reason  incapable  of 
being  specifically  performed.  The  ruiem 
IL  est  quod  certum  redd,  potest  applies 
with  regard  to  the  selection  of  the  lots. 
Repetto  vs.  Baylor,  16  Dick.  501. 

An  advertisement  of  an  auction  sale  re 
cited  that  the  auctioneer  was  instructed  to 
'ell  "the  choice  business  corner  property 
known  as  No.  368  G.  St.  »  and  that  the 
lot  being  25  ft.  front  on  G.  street,  made  a 
de^raWe8  investment."  The  owner  of  an 
adioining  lot  made  the  purchase  and 
sfKned  the  written  conditions  of  sale,  to 
winch  a  copy  of  the  advertisement  was  at- 
tached The  actual  frontage  of  the  prop- 
el ™s.  twenty-^t  ffve  and  three- 
Tent  as  Jot    »K  was  not  intended 

description   in   the   udvertisyment.-Gough 
vs.  Wiffiamson,  17  Dick.  52b. 

An  aereement  made  and  signed  by  the 
,£  ofa corporation  provided  that  a  lease 
of  tte  company's  lands  should  be  given  for 
a  term  of  ten  years,  and  at  the  same  ume 
a  receipt  was  signed  by  the  agent  ta :JIW 
"on   account   of   agreement   for   lease   tor 

cither  the  signed  agreement  or  rempt 
HTTTD  the  signed  agreement  and  receipt 
difnot  definitely  seftle  the  terms  of  the 
nrnnosed  lease.  The  unsigned  draft  ot 
FJaTe  contained  terms  different  from  those 
contained  in  the  signed  agreement  and  re- 
ceipt. The  parties  did  not  come  to  any 
concluded  contract  between  them. -Chari- 
ton vs.  Columbia  Real  Estate  Co.,  19  uick. 
631.     Set  1  Rob.  629. 

An  aereement,  in  writing,  for  the  sale  of 
,  ^i  (  r  «  total  price  of  S54.000  prodded 
S $-50  should  K  paid  on  the  date  of  the 
agreement  S250  on  the  third  day  of  June 
and  19,500' on  the  delivery  of  the  deed  on  or 
before  the  last  dav  of  next  April,  tne  re- 
maining sum  of  $44,000  to  be  secured  by 
Zrtgaie  or  mortgages  on  said  .  premises 
bearing  six  per  cent,  per  annum  interest. 
The  proposed  vendee  paid  the  first  two 
cash  installments  of  the  contract  price  and 
refused  to  go  further  with  th ^MHWgg 
The  proposed  vendor  filed  a  bill  to  compel 


the  specific  performance  of  the  agreement. 

SSa  ass  sr-* 

w« i. ,    show  that  the  parties  had  come  to 

HFLD  further,  the  written  agreement  is 
Certain  and  inconclusive,  asto  «B«S- 
till  incidents  of  the  contract,  that  no  oe 
cree  for  specific  performance  can  be  made. 
fSoore  vs.  Galupo,  20  Dick.  194. 


Where  in  a  suit  for  specific  performance 
of  a  contract  for  the  sale  of  a  house  described 
v  street  and  number,  the  bill  described  the 
ronertv   and  defendant  admitted  his  own- 
rsh  n  th',-?eof.  and  admitted  that  an  agent 
Sad  advised  him  that  he  had  obtained  a 
purchaser  thereof,  and  that  he  signed  the 
1  Sptoi  a  certain  sum  in  part  payment 
Z   the  rmrchase  of  a  house  described  by 
Street  anSnumLr   the  identity  of  the  prop- 
erty is  sufficiently  estabhshed.-Claphan  vs. 
Barber,  20  Dick.  550. 

Where  an  oral  agreement  between  de- 
cedent and  complainant  to  devise  land  dis- 
ncriv  related  to  the  property  received  by 
the  decedent  from  her  husband ^,  the 
contract  is  not  too  vague  and '  indefinite  to 
be  enforced,  on  the  ground  that  the  prop- 
erty was  not  described.-Clawson  vs.  Brew- 
er, "l  Rob.  201. 

Where  all  the  proof  leaves  it  in  doubt 
whether  an  alleged  agreement  to  come) 
tends  was  an  obligatory  contract  ora  de- 
claration of  a  P^ose  to  contaabenefit, 
specific  performance  will  not  be  decreea. 
Wolfinger  vs.  McFarland,  1  Rob.  687. 

^  leaSnt°ftoa  purXalf  IhT  S&S 
KffSfl*  ofSe  W«-  irregular. and 

!S»onfeaS«S 

in  the  description  it  was  made  by  the  oe- 

onn^riVelo^l^Wecreed.-Naugh- 
ton  vs.  Elliott,  2  Rob.  2o9. 
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appraisement.  HELD,  that  there  was  suffi- 
cient certainty  as  to  price  to  warrant  a  de- 
cree for  specific  performance. — Lister  Agri- 
cultural Chemical  Works  vs.  Selby,  2  Rob. 
271. 

12.  Statute  of  Frauds. 

Where  a  contract  is  sufficiently  expressed 
in  writing  to  satisfy  the  statute  of  frauds. 
and  is  of  such  character  that  performance 
of  all  its  terms  by  both  parties  can  be  sub- 
stantially directed,  this  court  will  not  re- 
fuse to  enforce  it,  because,  at  the  stage 
when  the  court's  aid  is  invoked,  there  has 
not  been  a  partial  performance  by  either 
party. — ReDetto  vs.  Bavlor,  16  Dick.  501. 

Where,  on  a  bill  to  specifically  enforce  a 
contract  to  sell  real  estate  made  at  public 
auction,  but  not  signed  by  defendant  or  her 
agent  the  auctioneer,  defendant's  answer 
makes  admissions  as  to  the  contract,  and  fails 
to  set  up  the  statute  of  frauds,  the  contract 
can  be  enforced  against  defendant  so  far  as 
the  admissions  in  the  answer  extend. — 
Gough  vs.  Williamson,  17  Dick.  526. 

Where,  on  a  bill  to  specifically  enforce  a 
contract  to  sell  real  estate,  made  at  public 
auction,  but  not  signed  by  defendant  or  her 
agent  the  auctioneer,  defendant's  answer 
expressly  refers  to  the  advertisement  of  sale 
and  to  the  contract,  such  instruments  may 
be  identified  by  parol,  and,  if  the  complete 
terms  of  the  agreement  are  shown  by  them 
when  so  identified,  the  statute  of  frauds  is 
satisfied. — Ibid. 

The  agreement  intended  to  be  made  by 
the  parties  contemplated  a  letting  for  the 
lands  for  ten  years.  Such  an  agreement, 
even  if  actually  concluded,  is,  if  not  signed  I 
by  the  lessor  and  lessee,  controlled  by  the  . 
statute  of  frauds,  and  has  only  the  force 
of  a  lease  at  will,  and  will  not  support  a 
decree  that  the  owner  shall  execute  and 
deliver  a  lease  of  the  land  for  a  ten  years' 
term. — Charlton  vs.  Columbia  Real  Estate 
Co.,  19  Dick.  631.     See  1  Rob.  629. 

The  description  of  a  house  by  street  and 
number,  in  a  town,  in  a  memorandum  for 
its  sale,  is  a  sufficient  description  of  the 
house  so  designated,  with  its  curtilage, 
within  the  statute  of  frauds. — Claphan  vs. 
Barber,  20  Dick.  550. 

An  oral  contract  for  the  sale  of  land  or 
of  any  interest  therein,  partly  or  wholly 
performed,  in  certain  respects,  by  the  party 
seeking  the  remedy,  may,  if  such  perform- 
ance is  clearly  referable  to  the  execution  of 
the  contract,  be  specifically  enforced  by 
courts  of  equity,  notwithstanding  the  stat- 
ute of  frauds. — Cooper  vs.  Colson,  21  Dick. 
328. 

The  statute  of  frauds  is  available  as  a 
defence  to  a  suit  for  specific  performance 
of  a  contract  to  devise,  under  an  answer 
denying  any  promise  to  make  the  de\-ise. 
— Lozier  vs.  Hill,  2  Rob.  300. 

The  conveyance  of  land  for  its  full  value 
is  not  part  performance  of  the  parol  agree- 


ment of  the  grantee  to  devise  it  to  the 
grantor,  so  as  to  take  it  out  of  the  statute 
of  frauds. — Ibid. 

13.  Lack  of  Proper  Parties. 

Testator's  will  gave  Ms  wife  a  life  estate 
in  certain  land,  and  provided  that  she 
might  sell  the  same,  if  she  deemed  it  ad- 
visable, and  directed  the  investment  of  the 
proceeds.  It  provided  that,  on  the  death 
of  the  wife,  such  land,  if  not  sold,  and,  if 
sold,  the  proceeds  should  go  to  a  daughter 
fur  life,  and  that  she  might  "invest  the 
same"  in  a  certain  manner.  The  daugh- 
ter's children  were  given  the  remainder 
in  such  property,  in  whatever  form  it 
might  be.  HELD,  that  in  a  suit  by 
the  daughter  to  compel  specific  perform- 
ance of  her  contract  to  sell  the  fee  in 
the  land — it  not  being  plain  that  it  was 
not  the  intention  of  the  testator,  in  employ- 
ing the  words  "invest  the  same"  to  refer 
to  the  proceeds  in  case  of  a  sale  by  the  widow 
so  that  the  daughter  would  have  no  power 
of  sale  by  implication,  and  the  children  of 
the  daughter  not  being  parties  to  the  litiga- 
tion, and  it  being  impossible  to  make  them 
parties,  and  they  having  a  right  to  litigate 
the  question  after  their  mother's  death — 
a  decree  for  complainant  should  be  denied. 
— Boylan  vs.  Townley,  17  Dick.  591. 

14.  Agent's  Lack  of  Authority. 

Complainant  and  defendant,  by  agree- 
ment in  writing,  agreed,  inter  aha,  (1)  that 
defendant,  on  the  conveyance  to  a  com- 
pany which  he  was  to  organize,  of  the  as- 
sets of  an  insolvent  corporation,  which  de- 
fendant had  offered  to  purchase,  would 
give  complainant  three  notes  of  the  new 
company,  payable  one,  two  and  three  years 
from  date,  to  be  endorsed  by  A.,  B.  and 
defendant  in  the  order  named;  and  (2)  that 
he  would  execute  a  general  release  to  com- 
plainant of  all  claims  and  demands.  Com- 
plainant, on  his  part,  in  consideration  of 
the  fulfillment  of  defendant's  agreement, 
agreed,  (1)  to  give  a  release  to  defendant 
from  all  claims  against  the  company  or 
defendant,  except  on  the  notes;  (2)  to  pur- 
chase and  assign  to  defendant,  claims  of 
two  other  named  creditors  against  the  in- 
solvent corporation;  (3)  to  assign  all  com- 
plainant's shares  (three  hundred  and  ninety- 
six)  in  the  insolvent  corporation,  and  (4) 
to  give  his  services  in  bringing  about  re- 
organization. Complainant  did  give  these 
services.  Defendant  refused  to  perform 
the  agreement.     HELD, — 

(1)  Defendant's  claim  that  the  agent  who 
executed  the  agreement  on  his  behalf  had  no 
authority  to  do  so,  not  sustained  upon  flic 
evidence. 

(2)  Equitable  jurisdiction  exists  for  the 
specific  performance  of  the  defendant's  con- 
tract to  purchase  the  shares  and  claims  and 
also  of  the  agreement  for  general  release,  and 
inasmuch  as  the  consideration  for  the  de- 
fendant's contract  is  entire  and  must  be 
wholly  performed  on  the  part  of  the  com- 
plainant, jurisdiction  to  do  full  and  complete 
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justice  on  the  whole  contract,  exists,  and 
damages  for  the  refusal  to  give  the  note 

may  be  given  in  connection  with  decree  for 
specifiic  performance. — Lyle  vs.  Addick's, 
17  Dick.  123. 

15.  Contract  Not  Signed  by  Wife. 

Where  the  contract,  for  the  sale  of  land 
is  made  by  the  husband  only,  a  decree  for 
specific  performance  compelling  the  wife  to 
convey  her  inchoate  dower  in  the  land,  will 
not  be  made. — Camden  and  Trenton  Kail- 
way  Co.  vs.  Adams,  17  Dick.  656. 

16.  Contract  Not  Acknowledged  by 

Wife. 

Equity  will  not  compel  specific  perform- 
ance of  a  married  woman's  agreement  to 
convey  land,  if  such  agreement  be  not  ac- 
knowledged, whether  performance  be  si  night 
against  the  married  woman  herself  or  against 
her  grantee  with  notice. — Ten  Eyck  vs. 
Saville,  19  Dick.  611. 

A  married  woman's  executed  and  ac- 
knowledged deed,  while  it  remains  unde- 
livered in  the  hands  of  her  attorney,  is  not 
an  acknowledged  agreement  within  the 
meaning  of  the  act  of  1S98  respecting  con- 
veyances.— Ibid. 

An  acknowledged,  but  undelivered  deed' 
if  it  can  be  regarded  in  the  light  of  a  mem- 
orandum or  note  of  a  prior  unacknowledged 
agreement,  does  not  come  within  the  pro- 
visions of  section  39  of  the  above  act. — Ibid. 

17.  Incapacity  of  Parties  to  Contract. 

An  alleged  contract  was  made  under  the 
belief  of  the  proposers  that  they  owned  and 
had  power  to  sell  the  subject  matter  of  the 
contract.  The  acceptor  of  the  proposal  re- 
ceived and  accepted  it  under  that  belief. 
In  actual  fact  the  proposers  had  neither 
title  to  the  subject  matter  of  the  sale,  nor 
power  to  sell  it.  HELD,  the  parties  were 
incapable  of  making  an  agreement  for  sale. 
No  decree  can  he  made  to  enforce  the  spe- 
cific performance  of  such  an  attempted 
agreement. — DuBois  vs.  Bormann,  20  Dick. 
207. 

18.  Variation  in  Contract. 

Defendant,  sued  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  real  estate, 
cannot  complain  that  he  is  required  to 
specifically  perform  a  contract  less  onerous 
than  the  one  he  intended  to  sign.— Claphan 
vs.  Barber,  20  Dick.  550. 

19.  Time  of  Performance. 

Time  is  not  of  the  essence  of  an  agree- 
ment to  convey  lands  unless  the  parties  have 
expressly  so  stipulated,  or  it  follows  by 
necessary  implication  from  the  nature  of 
the  transaction. — Cranwell  vs.  Clinton 
Realty  Co.,  1  Rob.  540. 


The  vendee  ill   a  contract   for  the  sale  of 

lands  secured  various  extensions  of  time 
and   (i,,;, ik    failed   to  pay  certain  interest 

and   fca:  e  .   which   lie  had   promised  to  pay, 

to  si  cure  thi    last  e>  tension,  but  hi 
times  expressed  his  de-ire  to  take  the  prop- 
erty.    HELD,   that   he  was  entitled  to  a 

decree  for  specific  performance,  but  that  he 
was  not  entitled  to  costs,  because  of  his 
delay. — Ibid. 

Quaere.  Can  a  vendor  make  time  of  the 
essence  of  a  contracl  to  convey  lands  by 
giving  a   notice    requiring   the   vendee   to 

make  settlement  within  a  time  specified 
therein?— Ibid. 


III.  WHO  ENTITLED  TO. 
1.  City  Authorities. 

Where  a  contract  is  made  by  commission- 
ers who  are  acting  in  behalf  and  for  the 
benefit  of  a  city,  the  contract  inures  to  the 
benefit  "f  'he  city,  and  its  authorities  may 
enforce  it,  though  the  commissioners  have 
fully  discharged  their  office. — State  vs.  Jer- 
sey City,  10  Dick    110.     A.  Id.  591. 

2.  Landlord  When  Building  Erected 
by  Tenant. 

A  lease  provided  that  the  tenant  should 
have  the  option  of  extending  the  same  for 
another  term,  "unless  the  landlord  shall 
pay  a  fair  price  for  the  building,"  to  be 
erected  by  the  tenant,  provided  three- 
months'  notice  be  given  by  either  party 
before  the  expiration  of  the  lease.  HELD. 
that  a  suit  by  the  landlord,  who  had  elected 
to  purchase  the  building  and  had  given  the 
required  notice,  to  enforce  such  provision, 
was  in  effect  a  suit  for  specific  performance, 
which  equity,  after  fixing  the  fair  value  of 
the  property,  would  enforce. — Duffy  vs. 
Kelly,  10  Dick.  027. 

3.  Holder  of  Coupon  Bond  Against 
City. 

The  holder  of  the  coupon  bonds  of  a  city, 
containing  a  provision  which  entitles  him  to 
have  them  converted  at  his  option,  into 
re<*istered  bonds,  may  enforce  such  contract 
by  an  action  for  specific  performance;  the 
duty  to  register  the  bonds  being  purely  con- 
tractual, and  not  enforceable  by  mandamus, 
and  the  remedv  *bv  an  action  for  damages 
being  inadequate.— Benwell  vs.  Xewark,  10 
Dick.  260. 

4.  Lessee  Under  Option  in  Lease. 

A  renewal  of  a  lease  containing  an  option 
to  purchase  recited  that  the  lease  was  re- 
newed "on  the  same  terms  and  conditions, 
and  that  the  option  to  purchase  was  to  be 
exercised  only  on  condition  that  the  lessee 
would  enter  into  a  covenant,  to  be  inserted 
in  the  deed,  to  erect  a  building  on  the  prem- 
ises to  cost  a  certain  sum.     HELD,   that 
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this  gave  an  option  to  purchase,  independ- 
ent of  the  question  whether  the  option  was 
ipso  facto  renewed  by  the  mere  renewal  of 
the  lease  "on  the  same  terms  and  condi- 
tions." HELD  further,  that  the  agree- 
ment was  not  so  unconscionable  that  a 
court  of  equity  would  refuse  to  compel 
specific  performance  thereof. — Madison 
Athletic  Association  vs.  Britton,  15  Dick. 
160. 

Although  a  lease  giving  the  lessee  an  op- 
tion to  purchase  is  signed  by  the  lessor  only, 
yet  the  lessee  on  entering  into  possession 
thereunder  becomes  liable  for  the  rent,  and 
may  enforce  the  option  in  the  same  manner 
as  if  he  had  signed  the  lease. — White  vs. 
Weaver,  2  Rob.  644. 

5.  Landlord  When  Alterations  Made 
without  Consent. 

A  landlord,  in  a  lease  prohibiting  the 
making  of  alterations  in  the  leased  premises 
without  his  permission,  is  entitled  to  specific 
performance,  though  the  damages  sustained 
in  consequence  of  the  making  of  alterations 
without  his  consent  are  recoverable  at  law. 
— Peer  vs.  Wadsworth,  1  Rob.  191. 


IV.  EXTENT  OF  REMEDY. 

Equitable  jurisdiction  exists  for  the 
specific  performance  of  the  defendant's  con- 
tract to  purchase  the  shares  and  claims  and 
also  of  the  agreement  for  general  release, 
and  inasmuch  as  the  consideration  for  the 
defendant's  contract  is  entire  and  must 
be  wholly  performed  on  the  part  of  the 
complainant,  jurisdiction*  to  do  full  and 
complete  justice,  on  the  whole  contract, 
exists,  and  damages  for  the  refusal  to  give 
the  notes  may  be  given  in  connection  with 
decree  for  specific  performance. — Lyle  vs. 
Addicks,  17  Dick.  123. 

The  defendants  agreed  in  writing  with 
Cahill  to  convey,  by  general  warranty  deed, 
land  which  was  at  the  time  subject  to  a 
right  of  way.  Cahill  assigned  the  agreement 
to  the  complainant,  who,  upon  the  refusal 
of  defendants  to  fulfill  the  contract,  filed 
a  bill  praying  for  specific  performance,  with 
compensation  for  the  encumbrance.  It  was 
agreed  that  the  right  of  way  should  be  con- 
sidered as  located  along  the  boundary  line 
between  the  tract  to  be  conveyed  and  other 
property  of  the  complainant.     HELD, — 

(1)  That  in  determining  the  compensation 
the  peculiar  value  of  the  tract,  if  unencum- 
bered, as  to  the  complainant  for  develop- 
ment in  connection  with  his  other  land, 
cannot  be  considered; 

(2)  That  under  the  circumstances  of  this 
case,  compensation  is  such  sum  as  bears  the 
same  proportion  to  the  whole  purchase 
price  as  the  area  of  land  affected  by  the 
right  of  way  bears  to  the  whole  area. — 
Capstick  vs.  Crane,  21  Dick.  341. 


When  a  contract  requires  the  defendant 
to  do  for  the  complainants,  exclusively, 
some  act  calling  for  the  exercise  of  skill  or 
artistic  capacity,  equity  will  enforce  the 
negative  side  of  the  agreement  and  will  re- 
strain the  defendant  from  giving  his  services 
to  any  other  than  the  complainants  for 
whom  he  agreed  to  work,  but  it  will  not 
make  a  mandatory  decree  to  compel  the 
defendant  to  exercise  his  skill  in  specifically 
performing  the  contract. — Myers  vs.  Steel 
Machine  Co.,  1  Rob.  300.     A.  2  Rob.  795. 

The  transactions  were  in  New  York,  and 
the  property  was  located  there,  and  de- 
fendant's contract  was  to  be  delivered  there, 
and  was  not  enforceable  until  delivered. 
HELD,  that  though  defendant,  a  married 
woman,  resided  in  New  Jersey,  it  was  a 
New  York  contract  and  subject  to  the  New 
York  statute  permitting  married  women  to 
contract  as  though  single,  and  making  her 
separate  estate  liable  for  such  contracts. — ■ 
Law  vs.  Smith,  2  Rob.  81. 

Such  contract  by  a  married  woman,  being 
valid  in  New  York,  where  made,  a  court  of 
chancery  of  New  Jersey  will  not  refuse  to 
enforce  it. — Ibid. 

Specific  performance  of  a  contract  to 
convey  land  may  be  enforced  in  equity 
where  the  two  defendants  are  able  to  con- 
vey a  complete  title  according  to  contract, 

though  neither  alone  could  do  so. — Resnick 
vs.  Campbell,  2  Rob.  348. 

A  deed  to  a  railway  company  contained 
a  covenant  that  the  company  would  provide 
the  grantor  with  a  suitable  and  convenient 
road  crossing  across  the  track  of  said  rail- 
way where  the  grantor  might  direct.  In 
accordance  with  the  deed,  a  grade  crossing 
was  built  and  used  for  years.  The  defend- 
ant, which  had  succeeded  to  the  grantee's 
title  and  franchises,  in  obedience  to  a  decree 
of  the  court  of  chancery  pursuant  to  the 
statute,  elevated  its  tracks  so  that  the  grade 
crossing  could  no  longer  be  maintained, 
except  by  constructing  approaches  on  the 
railroad  company's  land,  which  would  ne- 
cessitate a  detour,  or  on  the  complainant's 
land,  which  would  necessitate  an  elevation. 
The  complainant,  who  had  become  the 
owner  of  the  land,  refused  to  assent  to  either 
method,  and  filed  a  bill  for  specific  per- 
formance of  the  covenant.     HELD, — 

(1)  That  specific  performance  of  the  cove- 
nant having  become  impossible  without  its 
fault,  the  railroad  company  could  not  be 
compelled  to  substitute  for  the  grade  cross- 
ing a  tunnel  under  the  track,  the  cost  of 
which  would  exceed  the  value  of  the  land 
to  be  benefited  thereby; 

(2)  That  the  bill  might  be  retained,  if  the 
complainant  so  elect,  in  order  that  the  dam- 
ages sustained  by  reason  of  the  destruction 
of  the  crossing  might  be  ascertained  by  the 
court  of  chancery. — Speer  vs.  Erie  Railroad 
Co.,  2  Rob.  615." 
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A  vendee,  as  complainant  in  a  suit  for 
specific  performance,  may  procure  a  decree 
for  the  conveyance  of  the  vendor's  interest, 
with  an  abatement  by  way  of  compensation 
[or  defects  in  the  title,  although  he  knew 

of    the    defects    when    he    began    his    Miit. 
White  vs    Weaver.  2  Rob.  644. 
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I.  CONSTRUCTION  OF. 
I.  When  Amended. 

genera]  rule,  a  statute  which  is 
amended  is  thereafter,  for  all  aet 
quently  done,  to  be  construed  as  the  statute 
rtands  after  the  amendments  are  introduced. 
Bradley  &  Currier  Co.,  31  Vr. 
158. 

2.  When  Meaning  Plain. 

When  the  words  of  a  statute  are  clear  and 
their  meaning  and  application  plain,  there 
is  no  room  for  judicial  construction. — Mc- 
Gowan  vs.  Metropolitan  Life  Insurance  Co., 
.1  Vr.  198. 

The  intention  of  the  legislature  is  to  be 
collected  from  the  words  they  employ. 
Where  there  is  no  ambiguity  in  the  words 
there  is  no  room  for  construction.  To 
determine  that  a  case'  is  within  the  in- 
tention of  a  statute,  its  language  must 
authorize  us  to  Bay  bo.  State  vs.  Woodruff, 
39  Vr.  89. 

3.  Supplying  or  Alteration  of  Words. 

In  construing  statutes  it  is  an  invariable 
rule  that  words  should  never  be  supplied 
or  altered  unless  to  effect  a  meaning  clearly 
shown  by  the  other  parts  of  the  act. — Orvil 
vs.  Woodcliff,  32  Vr.  107.     See  35  Id.  286. 

If  the  intention  of  the  legislature  in  a 
statute  can  be  ascertained  with  reasonable 
certainty,  words  may  be  altered  or  supplied 
in  the  statute  so  as  to  give  it  effect,  and  to 
avoid  any  repugnancy  or  inconsistency  with 
such  intention. — Qrvil  vs.  Woodcliff,  35  Vr. 
286. 

4.  Particular  Words  in. 

Where,  in  conferring  powers  upon  public 
officers,  the  language  in  which  the  authority 
is  conferred  is  directory,  permissive  or  en- 
abling, as  where  the  words  "may,"  or  "is 
empowered,"  or  "it  shall  be  lawful,"  are 
used,  such  expressions  have  a  compulsory 
force  unless  there  be  special  grounds  for  a 
different  construction— Clark  vs.  Elizabeth, 
32  Vr.  565. 

The  word  'reconsideration,"  occurring 
in  a  statute  respecting  the  repassage  of 
vetoed  ordinances,  is  to  be  given  its  ordin- 
ary meaning,  not  the  artificial  one  it  has 
acquired  in  parliamentarv  usage. — Lake  vs. 
Ocean  City.  33  Vr.  160. 

"  An  act  to  secure  in  this  state  the  certifi- 
cate of  marriages,  births  and  deaths  and  of 
the  vital  facts  relating  thereto,  and  to  pro- 
vide for  the  record  thereof,"  approved  Feb- 
ruary 15th,  1S8S  (Gen.  Stat.,  p.  2006),  su-. 
persedes  all  previous  legislation  on  the  sub- 
ject included  in  its  title. — Camden  vs.  Var- 
ney,  34  Vr.  325. 
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The  word  "township"  in  the  proviso  of 
the  second  section  of  an  act  entitled  "An 
act  to  provide  for  the  division  of  assets  and 
liabilities  of  townships,  between  such  town- 
ships and  any  borough  or  boroughs  set  off 
from  the  same,"  (Pamph.  L.,  1896,  p.  270), 
must,  in  consideration  of  the  whole  act,  be 
construed  to  mean  "township  committee" 
and  the  word  "committee"  can  be  inserted 
after  the  word  "township"  to  give  effect 
to  the  intention  of  the  legislature. — Orvil 
vs.  Woodcliff,  35  Vr.  286. 

5.  Containing  Permissive  Power. 

The  rule  is  quite  universal  that  where  a 
power  is  given  to  public  officers,  the  lan- 
guage used,  though  permissive  in  form,  is, 
in  fact  peremptory  whenever  the  public  in- 
terest or  individual  right  call  for  its  exer- 
cise.— Clark  vs.  Elizabeth,  32  Vr.  565. 

6.  When  Capable  of  Two  Con- 

structions. 

When  an  act  is  susceptible  of  two  con- 
structions, that  which  will  validate  it  must 
be  adopted,  and  not  that  which  will  render 
it  unconstitutional. — -Brown  vs.  Town  of 
Union,  33  Vr.  142.     See  36  Id.  601. 

The  word  "towns"  in  the  act  of  April 
20th,  1886  (Pamph.  L.,  p.  243),  must  be 
accepted  in  its  broad,  generic  sense,  em- 
bracing the  whole  range  of  bodies  corporate 
less  than  counties,  established  for  local  gov- 
ernment. Applying  that  meaning  to  the 
words,  the  act  is  general  and  constitutional. 
—Ibid. 

If,  of  two  interpretations  of  the  language 
of  a  statute,  one  leads  to  a  result  that  ex- 
ceeds the  power  of  the  legislature,  the  other 
will  be  deemed  to  be  what  the  legislature 
intended,  Conger  vs.  Convery,  25  Vr. 
417;  S.  C,  24  Id.  658,  followed.— East  Or- 
ange vs.  Hussey,  41  Vr.  244. 

7.  Particular  Acts. 

An  act  entitled  "An  act  authorizing  the 
cities  of  this  state  to  appropriate  moneys 
for  the  celebration  of  the  Fourth  of  July, 
Washington's  Birthday  and  Decoration 
Day,"  approved  March  10th,  1880,  does  not 
apply  to  Morristown,  which  is  incorporated 
as  a  "town"  by  an  act  of  the  legislature 
passed  in  1865. — Day  vs.  Morristown,  33 
Vr.  571.     A.  34  Id.  353.    ' 

An  act  entitled  "An  act  to  establish  an 
excise  department  in  cities  of  this  state," 
cannot  be  applied  to  a  "town,"  although 
in  its  enacting  clause  it  is  provided  that  it 
shall  apply  to  "any  town  or  city." — Jones 
vs.  Morristown,  37  Vr.  488. 

The  act  of  March  21st,  1901  (Pamph.  L., 
p.  246),  "to  provide  for  the  widening  of 
roads  and  streets  in  townships,"  is  a  general 
act.     It  is  an  empowering,  and  not  merely 


a  regulating,  statute. — Slocum  vs.  Neptune, 
39  Vr.  595. 

By  the  second  section  of  an  act  entitled 
"An  act  for  the  pensioning  of  firemen  in 
certain  cities  of  this  state"  (Pamph.  L., 
1897,  p.  263),  it  is  enacted  that  "if  any 
officer  or  man  permanently  employed  in  any 
fire  department  in  any  such  city  shall  be 
fatally  injured  while  in  the  performance  of, 
or  attempting  to  discharge,  his  duties,  such 
municipal  board  shall  allow  the  widow,  if 
there  be  any,  an  annual  pension  equal  to 
one-half  the  salary  received  by  such  officer 
or  man  at  the  time  of  his  death,  to  be  paid 
to  such  widow  during  her  widowhood."  A 
member  of  a  paid  fire  department  in  one  of 
such  cities,  whose  entire  time  was  devoted 
to  the  duties  of  his  office,  which  consisted  of 
work  in  the  fire  house,  upon  the  hose  and 
apparatus  and  in  fighting  fires,  was  killed 
by  falling  from  a  trolley  car  while  on  his 
way  from  the  fire  house  to  his  home  in  the 
city  during  one  of  the  hours  set  apart  by 
the  commanding  officer  for  the  taking  of 
meals.  His  widow  brought  suit  against  the 
city  under  the  above  section  to  recover  a 
year's  pension.  At  the  close  of  the  trial 
the  court  directed  a  verdict  for  defendant, 
one  of  the  grounds  being  that  the  deceased 
was  not  engaged  in  the  performance  of  his 
duty  within  the  meaning  of  the  act.  Upon 
reference  to  the  first  section  of  the  act,  it 
appeared  that  a  like  pension  was  awarded 
to  a  fireman  whose  duty  required  active 
service  in  the  extinguishment  of  fires  and 
who  should  become  incapacitated  for  further 
duty  as  a  result  of  injury  received  in  the 
discharge  of,  or  attempt  to  discharge,  such 
duty.  ItwasHELD,onreview,  that  the  two 
sections  would  be  read  together  in  con- 
struing the  second  section,  and  that  it  clearly 
appeared  that  the  deceased  was  not,  at  the 
time  of  his  death,  engaged  in  the  perform- 
ance of  his  duties  within  the  meaning  of  the 
act,  and  that  there  was  no  error  in  the 
direction  of  the  verdict. — Scott  vs.  Jersey 
City,  39  Vr.  687. 

The  act  of  1900,  entitled  "An  act  respect- 
ing the  term  of  office  of  the  collectors  of 
taxes,  town  assessors  and  town  clerks  in 
towns"  (Pamph.  L.,  1900,  p.  480),  is  not 
unconstitutional  by  reason  of  deficiency  of 
title,  although  it  established  a  term  of  office, 
where  none  had  been  previously  established, 
affects  towns  specially  incorporated  as  well 
as  those  existing  under  general  laws,  and 
operates  upon  officials  previously  elected  as 
well  as  those  thereafter  to  be  chosen. — 
Vreeland  vs.  Pierson,  41  Vr.  508. 

Gen.  Stat.,  p.  2559,  sec.  157,  docs  not 
apply  to  a  court  of  equity  the  act  of  which 
it  forms  a  part  being  entitled  "An  act  to 
regulate  the  practice  of  courts  of  law." — 
Lawless  vs.  Fleming,  11  Dick.  815. 

Act  of  April  9th,  1888  (Pamph.  L.,  1888. 
p.  414),  declares  that  any  of  the  mutual 
insurance  companies  already  chartered  by 
the  legislature   or  already  organized  under 
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general  laws,  may,  after  giving  ninety  days' 
notice  in  three  public  papers,  change  to 
joint  stock  companies,  by  proceeding  in 
accordance  with,  and  conforming  their 
charters  to,  its  provisions.  Act  of 
1899  (Pamph.  L.,  1899,  p.  17,  18)  is  the 
same  as  act  of  1888,  with  tin-  omission  of 
the  word  "already."  HELD,  thai  the 
word  "already"  found  in  act  of  1888,  read 
in  connection  with  the  act  of  1899,  relates 
only  to  the  date  of  the  application  for 
change,  and  a  mutual  lire  insurance  com- 
pany organized  after  the  passage  of  act 
of  1888,  and  prior  to  act  of  1899,  may  change 
from  a  mutual  to  a  joint  stock  company. 
— Schwartzwalder  vs.  Tegen,  13  Dick,  319. 
See  H  Id.  589. 

Act  of  April  9th,  1888,  authorizing  unit  ual 
insurance  companies  to  change  from  mutual 
to  joint  stock  companies,  fails  to  give  direc- 
tion as  to  the  method  of  effecting  the  change. 
The  change  can  be  made  only  by  corporate 
action  taken  at  a  meeting  of  the  corporation , 
after  special  notice  of  the  intended  action 
has  been  given  to  the  members. — Ibid. 

8.  Punctuation. 

Neither  the  marginal  note  to  a  section  of 
a  statute  nor  the  punctuation  therein  forms 
any  part  of  the  statute  itself.  Courts  will 
in  the  construction  of  statutes,  for  the  pur- 
pose of  arriving  at  the  intention  of  the  law- 
maker, disregard  punctuation  or  repunctu- 
ate,  if  need  be,  to  reach  the  real  meaning 
of  the  statute. — Howard  Savings  Institu- 
tion vs.  Newark,  34  Vr.  65.     See  Id.  547. 

9.  Inexplicit  Term. 

An  inexplicit  term  in  a  statute  must,  in 
the  same  connection,  receive  the  same  in- 
terpretation.— Walling  vs.  Deckertown. — 
35  Vr.  203. 

10.  Enacting  Clause. 

The  act  of  March  24th,  1899  (Pamph.  L., 
p.  534),  under  the  title,  "An  act  relating  to 
certain  illegal  borough  governments,  re- 
quiring the  payment  of  their  debts,"  can- 
not authorize  the  creation  of  a  permanent 
borough,  but  it  is  constitutional  for  tin- 
purpose  specified  in  its  title.  The  authority 
apparently  granted  in  excess  of  that,  in  the 
enacting  clauses,  must  be  exscinded  from 
the  enactment. — Cooper  vs.  Springer,  36 
Vr.  594. 

II.  Title. 

The  title  of  an  act  is  a  limitation  upon 
the  extent  to  which  effect  can  be  given  to 
it. — Jones  vs.  Morristown,  37  Vr.  488. 

The  court  cannot  reject  a  part  of  the  title 
of  an  act  for  the  purpose  of  saving  the  act. 
— Schmalz  vs.  Wooley,  11  Dick.  649.  See 
12  Id.  303. 


12.  When  Portion  Unconstitutional. 

An  unconstil  utional  provision  in  a  statute 
doe-  noi   necessarily  render  tint  whole  act 

void.  Where  there  is  no  reason  to  suppose 
Dial  the  objectionable  feature  constituted 
an  essential  motive  to  the  enactment  of  the 
law.  and  ii  may  be  eliminated  from  the  act 
without  impairing  the  residue,  only  the  in- 
valid provision  will  l»-  declared  void. — 
State  VS.  (  01  -on    38  Vr.  17S. 

13.  Penal. 

The  rule-  thai  penal  statutes  must  be  con- 
strued strictly,  1-.  perhaps,  not  less  old  than 
construction  it.-elf.  It  is  founded  on  the 
tenderness  of  the  law  tor  the  rights  of  indi- 
viduals; and  on  the  plain  principle  thai  the 
power  of  punishment  is  vested  in  the  legis- 
lative not  the  judicial  department 
vs.  Woodruff,  39  \  r.  89. 

14.  To  Evade  Object  of  Law. 

A  construction  of  a  statute  which  would 
have  the  effect  of  placing  it  in  the  power 
of  a  transgressor  to  defeat,  by  an  evasion. 
the  object  and  purpose  of  the  law,  will  not 
in-  favored,     State    -.  Hand.  42  Vr.  137. 

15.  When  Affecting  Vested  Rights. 

The  third  section  of  the  "Act  relative  to 
statutes"  (Gen.  Stat.,  p.  3194),  which  is  in 
these  words,  "that  the  repeal  of  any  statu- 
tory provision  by  this  act,  or  by  any  act  of 
the  legislature  hereafter  passed,  shall  not 
affect  or  impair  any  act  done  or  right  vested 
or  accrued,  or  any  proceeding  suit  or  prose- 
cution had  or  commenced  in  any  civil  cause 
before  such  repeal  shall  take  effect,  but 
every  such  act  done  or  right  vested  or  accrued, 
or  prosecution  had  or  commenced,  shall  re- 
main in  full  force  and  effect,  to  all  intents 
and  purposes,  as  if  such  statutory  provision 
so  repealed  had  remained  in  force,  except 
that  where  the  course  of  practice  and  pro- 
cedure for  the  enforcement  of  such  right  or 
the  prosecution  of  such  suit  shall  be  changed, 
actions  then  pending  or  thereafter  com- 
menced shall  be  conducted  as  near  as  may 
be,  in  accordance  with  such  altered  prac- 
tice or  procedure,"  preserves  intact  from 
future  legislation  rights  vested  or  accrued 
under  existing  legislation,  except  "where 
the  course  of  practice  or  procedure  for  the 
enforcement  of  such  right  or  prosecution  of 
such  suit  shall  be  changed." — Barnaby  vs. 
Bradley  &  Currier  Company,  31  Vr.  158. 

The  exception  in  the  statute  refers  to 
practice  or  procedure  in  the  conduct  of  the 
suit,  and  not  practice  or  procedure  which 
directly  affects  the  right  which  the  statute 
was  designed  to  protect. — Ibid. 

The  legislature  may  pass  statutes  of 
limitation  which  shall  apply  to  existing  con- 
tracts, if  a  reasonable  time  within  which  to 
bring  suit  is  allowed. — Ibid. 
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Statutes  are  not  to  be  so  construed  as 
to  interfere  with  vested  rights  if  their  terms 
admit  of  any  other  reasonable  construction. 
— Jersey  Citv  vs.  North  Jersey  Street  Rail- 
way Co.,  43 "Vr.  383. 


II.   REPEAL  OF. 
1.  Insertion  in  Title. 

The  date  of  the  passage  or  approval  of 
an  act  to  be  repealed  is  not  required  by 
article  4.  section  7.  paragraph  4  of  the 
constitution  to  be  inserted  in  the  title  of  the 
repealing  act. — Moore  vs.  Burden.  33  Vr. 
163. 

2.  By  Implication. 

Repeal  by  implication  is  not  favored,  but 
where  the  language  of  a  later  act  covers  the 
whole  subject  matter  of  a  former  statute 
its  repeal  bv  implication  follows. — Tomlin 
vs.  Hildreth'  36  Vr.  438. 

Implied  repealers  are  not  favored  in  the 
law.  Ordinarily  an  intent  to  repeal  a 
former  statute  will  not  be  implied  unless 
the  subsequent  enactment  is  either  clearly 
repugnant  to  the  former,  or  is  manifestly 
intended  to  cover  the  same  subject  matter 
by  way  of  revision,  and  thereby  to  furnish 
a  complete  substitute  for  the  former. — 
Hotel  Registry  Corporation  vs.  Strafford. 
41  Vr.  528. 


III.  REFERENDUM. 

.An  act  capable  of  general  adoption  at  the 
time  of  its  enactment  is  not  rendered  special 
or  local  by  reason  of  its  limiting  the  time 
within  which  it  may  be  adopted. — De  Hart 
vs.  Atlantic  City.  33  Vr.  586.     See  34  Id.  223. 

A  law  granting  municipal  powers  may  be 
enacted  to  take  effect  only  upon  its  adoption 
by  the  popular  representative  body  of  each 
locality  to  be  affected. — Ibid. 


IV.  REMEDIAL. 

A  statute  which  gives  a  remedy  for  an 
injury,  against  him  by  whom  it  is  committed, 
to  the  person  injured,  and  to  him  alone, 
and  limits  the  recovery  to  the  mere  amount 
of  the  loss  sustained,  belongs  to  the  class  of 
remedial  statutes. — Kennealv  vs.  Lean-.  38 
Vr.  435. 


V.  AMENDMENT  OF. 

A  statute  so  framed  as  to  be  wholly  or 

in  part  unconstitutional,  but  having  a  title 

g  a  constitutional  object  may,  bv 


amendatory  legislation,  be  rendered  con- 
stitutional, without  having  recourse  to  an 
enactment  independent  throughout  its  pro- 
visions.— Allison  vs.  Corker,  Assessor.  3S  Vr. 
595. 

The  official  copy  of  the  revised  act  con- 
cerning Township  "(Pamph.  L..  1S99.  p.  372), 
as  found  on  file  in  the  office  of  the  secretary 
of  state,  shows  upon  its  face  that  it  was 
introduced  as  a  legislative  bill  in  the  senate. 
referred  to  a  committee  and  afterwards 
printed;  that  thereafter,  and  before  its  final 
passage,  it  was  subjected  to  numerous 
amendments,  all  of  which  were  made  with 
pen  and  ink  upon  the  face  of  the  printed 
bill  in  such  a  manner  as  to  leave  the  old 
matter  legible,  though  canceled.  HELD, 
that  these  amendments  may  be  considered 
in  construing  a  doubtful  provision  of  the 
law  as  finally  passed. — Mason  vs.  Cran- 
burv.  39  Vr.  i49. 


VI.  PROOF  OF. 

^  bile  extraneous  evidence  cannot  be  ad- 
mitted to  show  that  an  enrolled  statute  was 
not  passed,  or  that  it  was  passed  in  a  differ- 
ent form,  or  to  show  the  course  of  legislation 
through  which  the  bill  passed,  or  that  it 
was  subjected  to  amendment  after  intro- 
duction and  before  passage,  or  to  show 
what  the  amendments  were,  yet  where  the 
original  document,  as  deposited  by  the 
legislative  department  among  the  archives 
of  the  state,  shows  upon  itsface  that  the 
bill  was  amended  in  the  course  of  legisla- 
tion, and  shows  what  amendments  were 
made,  the  judiciary  may  take  into  consid- 
eration the  purpose  and  effect  of  such 
amendments  in  coming  to  a  conclusion  as 
to  the  proper  construction  to  be  given  to 
clauses  of  doubtful  meaning,  and  clauses 
inconsistent  one  with  another,  in  the  act  as 
finally  adopted  into  the  law. — Mason  vs 
Cranbury.  39  Vr.  149. 

The  official  copy  of  an  act  of  the  legisla- 
ture, on  file  in  the  office  of  the  secretary 
■  >f  state,  is  conclusive  proof  of  the  enactment 
and  its  contents.  .A*  its  function  is  to 
demonstrate  what  the  legislature  depart- 
ment has  enacted  into  law.  everv  part  of 
the  document  is  evidential  for  that  purpose, 
and  for  all  purposes  incidental  to  an  in- 
quiry into  the  legislative  meaning. — Ibid. 

The  federal  constitution  article  4.  sec- 
tion 1).  supplemented  bv  the  act  of  con- 
gress of  May  26th.  1790.  does  not  pr 
an  exclusive  method  for  proving  the  pub- 
lic 3cts  of  the  various  state?  of  "ur  union. — 
Title  Guarantee  and  Trust  Co.  vs.  Trenton 
Potteries  Co..  11  Dick.  441. 


STATUTE  OF  FRAUDS. 

See    Frauds    and    Perjuries. 
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STATUTE  OF  LIMITATIONS. 

I.  AS  AFFECTING  VESTED  RIGHTS. 

II.  WHEN     BARRED,     DEFEATED 
OR  REMOVED. 

III.  WHEN  APPLICABLE. 

1.  In  Suit  on  Award  of  Commis- 
sioners. 

2.  In  Action  of  Trespass  for 
Assault. 

3.  For  Injuries  to  Person  Aris- 
ing Out  of  Wrongful  Act. 

4.  For  Damages  to  Realty. 

5.  In  Action  To  Recover  Assess- 
ments on  Notes  Held  by  Re- 
ceiver. 

6.  On  Action  on  Foreign  Judg- 
ment. 

7.  When  Cause  of  Action  Con- 
cealed. 

8.  In  Suit  on  Bond  and  Mort- 
gage. 

9.  In  Suit  by  Life  Tenant. 

10.  In  Suit  on  Decree  for  Pay- 
ment of  Money. 

11.  In  Equity — Generally. 

12.  In   Suit   Against    Decedent's 
Estate. 

13.  In  Action  on  Mortgage. 

14.  After  Suit  Commenced. 

15.  In  Action  Between  Husband 
and  Wife. 

16.  In  Action  for  Land  Taken  by 
Railroad  Company. 

I 

IV.  WHEN    STATUTE    BEGINS    TO 
RUN. 

1.  As  Against  Infant  or  Lunatic. 

2.  In  Actions  for  Injury  to 
Realty. 

3.  In  Action  on  Note. 

4.  In  Action  for  Stock  Subscrip- 
tions. 

5.'  In  Actions  for  Decree  for  De- 
ficiency. 

6.  In  Actions  for  Ejectment. 

7.  When  Charged  on  Realty  by 
Devise. 

8.  When  Time  for  Payment 
Fixed. 

9.  In  Action  on  Bond. 


V.  WAIVER. 
VI.  PLEADING. 

Cross  Reference. 


Laches. 


I.  AS  AFFECTING  VESTED  RIGHTS. 

The  exception  in  the  statute  refers  to 
practice  or  procedure  in  the  conduct  of  the 
suit,  and  not  practice  or  procedure  which 
directly  affects  the  right  which  the  statute 
was  designed  to  protect. — Barnaby  vs. 
Bradley  &  Currier  Co.,  31  Vr.  158. 

The  third  section  of  the  "Act  relative  to 
statutes"  (Gen.  Stat.,  p.  3194),  which  is  in 
these  words,  "  That  the  repeal  of  any  statu- 
tory provision  by  this  act,  or  by  any  act  of 
the  legislature  hereafter  passed,  shall  not 
affect  or  impair  any  act  done  or  right  vested 
or  accrued,  or  any  proceeding,  suit  or  prose- 
cution had  or  commenced  in  any  civil  cause 
before  such  repeal  shall  take  effect,  but 
every  such  act  done  or  right  vested  or 
accrued,  or  prosecution  had  or  commenced, 
shall  remain  in  full  force  and  effect,  to  all 
intents  and  purposes,  as  if  such  statutory 
provision  so  repealed  had  remained  in  force, 
except  that  where  the  course  of  practice  and 
procedure  for  the  enforcement  of  such  right 
or  the  prosecution  of  such  suit  shall  be 
changed,  actions  then  pending  or  there- 
after commenced  shall  be  conducted,  as 
near  as  may  be,  in  accordance  with  such 
altered  practice  or  procedure,"  preserves  in- 
tact from  future  legislation  rights  vested  or 
accrued  under  existing  legislation,  except 
"where  the  course  of  practice  or  procedure 
for  the  enforcement  of  such  right  or  prose- 
cution of  such  suit  shall  be  changed." — 
Ibid. 


II.  WHEN  BARRED,  DEFEATED 
OR  REMOVED. 

The  acknowledgment  by  a  sole  executor, 
of  the  existence  of  a  debt  due  from  the 
estate  of  his  testator,  and  a  promise  to  pay 
it,  will  bar  the  operation  of  the  statute  of 
limitations,  provided  such  acknowledg- 
ment and  promise  are  in  writing. — Hewes 
vs.  Hurff,  40  Vr.  263. 

Under  section  10  of  the  statute  of  limita- 
tions requiring  that  an  acknowledgment  or 
promise  to  defeat  the  operation  of  the 
statute  must  be  in  writing,  signed  by  tin* 
party  chargeable  thereby,  an  acknowledg- 
ment or  promise  signed  by  a  duly  author- 
ized agent  of  the  debtor  is  not  sufficient  to 
take  the  case  out  of  the  statute. — DeRais- 
mes  vs.  DeRaismes,  41  Vr.  15.  See  42  Id. 
680. 

A  payment  upon  a  book  account  which 
has  never  been  recognized  in  its  entirety, 
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without  proof  showing  that  such  payment 
was  made  in  recognition  of  the  whole  claim 
and  as  a  payment  upon  account  thereof, 
will  not  take  the  unpaid  part  of  the  account 
out  of  the  statute  of  limitations. — Rogers 
vs.  Newton,  42  Vr.  469. 

A  payment  on  account  of  an  overdue 
promissory  note  by  the  maker  thereof  will 
in  >t  remove  the  bar  of  the  statute  of  lim- 
itations in  a  suit  commenced  against  the 
endorser  within  six  years  after  such  pay- 
ment, but  more  than  six  years  after  the 
liability  of  the  endorser  became  fixed. — 
Mason  vs.  Kilcourse,  42  Vr.  472. 

Complainant's  husband  executed  a  note 
to  her  dated  May  1st,  1880,  payable  ten 
days  after  date.  The  husband,  by  promis- 
ing the  complainant  that  if  he  outlived  her 
he  would  pay  her  sister,  had  acknowledged 
the  debt  on  several  occasions,  the  last  time 
being  a  few  months  prior  to  his  death,  in 
October,  1903.  HELD,  in  an  action  against 
the  husband's  administrators  on  the  note, 
that  such  facts  rebutted  the  presumption 
of  payment  from  lapse  of  time. — Ayres  vs. 
Ayres,  3  Rob.  343.     A.  Id.  842. 

When  lands  have  been  conveyed  to  suc- 
cessive grantees  (subject  to  a  debt  secured 
by  bond  and  mortgage),  each  of  whom  by 
covenant  in  his  deed  assumes  to  pay  the 
mortgage  debt  as  part  of  the  consideration 
of  his  purchase,  the  payments  of  interest 
made  on  that  debt  by  the  successive  grantees 
are  referable  to  the  bond  held  by  the  mort- 
gagee, and  operate  to  satisfy  the  interest 
due  on  that  bond,  and  thereby  to  stay  the 
running  of  the  statute  of  limitations  against 
an  action  on  the  bond. — Biddle  vs.  Pugh, 
14  Dick.  480. 


III.  WHEN  APPLICABLE. 

1.  In  Suit  on  Award  of  Commis= 
sioners. 

A  plea  of  the  statute  of  limitations  that 
suit  was  not  commenced  within  sixteen 
years,  to  a  suit  on  an  award  by  commission- 
ers appointed  under  the  charter  of  the  New 
York  and  Long  Branch  Railroad  Company, 
is  not  good  under  the  thirteenth  section  of 
our  statute  of  limitations.  Such  an  award 
is  not  "an  award  under  the  hands  and  seals 
of  arbitrators  for  the  payment  of  money 
only"  within  the  statute. — Parisen  vs.  New 
York  and  Long  Branch  Railroad  Co.,  36 
Vr.  413. 

2.  In  Action  of  Trespass  for  Assault. 

The  second  section  of  the  "Act  for  the 
limitations  of  actions,"  of  March  27th,  1874, 
which  limits  actions  of  trespass  for  assault, 
menace,  battery,  wounding  and  imprison- 
ment to  suits  commenced  within  four  years 
after  the  cause  of  action  accrued,  is  so  far 


repealed  by  the  supplement  to  said  act  ap- 
proved March  24th,  1896,  as  to  limit  the 
right  of  action  in  such  cases  to  suits  com- 
menced within  two  years  next  after  such 
actions  accrue  and  not  after. — Tomlin  vs. 
Hildreth,  36  Vr.  438. 

3.  For  Injuries  to  Person  Arising 
Out  of  Wrongful  Act. 

It  was  evident  that  it  was  the  intent  of 
the  legislature,  in  passing  the  act  approved 
March  24th,  1896,  to  cover  all  actions  for 
injuries  to  the  person  which  can  be  said  to 
arise  out  of  the  wrongful  act,  neglect  or 
default  of  any  person,  firm,  individual  or 
corporation,  and  to  bar  ,the  commence- 
ment of  any  such  action  after  two  years 
from  the  date  that  the  cause  of  action 
accrued. — Tomlin  vs.  Hildreth,  36  Vr.  438. 

4.  For  Damages  to  Realty. 

The  railroad  company  located  its  road, 
not  upon,  but  near  the  line  of  the  church 
property,  on  which  the  church  was  erected. 
The  railroad  was  projected  and  constructed 
in  1881.  In  constructing  it  along  the 
church  property  the  company  made  an 
excavation  of  nineteen  feet.  In  the  pro- 
cess of  excavation  the  earth  on  the  south 
side  of  the  church  was  almost  entirely  re- 
moved and  the  foundation  exposed,  and 
the  church  on  that  side  began  to  show  signs 
of  deterioration  and  damage.  On  the  5th 
of  December,  1881,  a  proposition  was  sent 
to  the  company,  by  the  officers  of  the 
church,  containing  an  estimate  of  damages 
amounting  to  $3,500,  and  offering  for  that 
sum  to  release  the  company  from  all  re- 
sponsibility for  present  repairs  and  future 
damage  by  reason  of  constructing  and  oper- 
ating the  railroad.  That  proposition  the 
company  declined.  Then  an  agreement  was 
made  that  the  company  should  put  the 
outside  of  the  building  and  the  foundation 
and  adjoining  walls  in  repair  and  make 
them  safe,  and  that  the  church  should,  at 
the  expense  of  the  company,  improve  and 
refit  the  interior  walls.  The  company  did 
all  the  work  outside.  The  inside  work  was 
done  by  the  church.  It  cost  $1,000,  which 
was  paid  by  the  company.  On  the  9th  of 
January,  1882,  the  church  gave  a  receipt  to 
Mr.  Hobart  in  these  words:  "Received  from 
G.  A.  Hobart,  Pt.  Pat.  Extension,  one  thou- 
sand dollars  in  full  settlement  and  discharge 
of  all  damages  done  by  Railroad  Co.  against 
our  church.  Railroad  Co.  to  pay  for  all 
work  in  process."  The  wall  was  built  by 
the  company.  Its  location,  dimensions 
and  construction  and  the  character  of  its 
foundations  were  committed  to  the  exclu- 
sive control  of  the  company.  It  was  located 
within  four  and  one  half  feet  of  the  track 
on  which  the  company  was  to  run  its  trains. 
The  projection  of  the  ties  brought  the  force 
of  the  vibrations  caused  by  the  running  of 
the  trains  nearer  the  wall.  At  the  top  the 
wall  is  clear  of  the  church  property;  at  the 
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bottom  it  is  five  feel  upon  the  church  prop- 
erty, leaving  the  wall  at  the  base  three  feel 

in  width  on  the  property  of  the  company. 
In  1886  further  damage  to  the  church 
building  was  .sustained,  which  was  settled 
by  the  payment  of  $100.  In  1887  the 
south  wall  of  the  church  had  settled,  tie- 
floors  had  gone  down  and  gables  cracked, 
involving  a  considerable  outlay  for  repara- 
tion. A  suit  was  brought  by  the  plaintiffs 
against  the  defendants  to  recover  the  dam- 
ages sustained  in  1887.  It  appeared  at  the 
trial  that  the  wall  was  nut  properly  under- 
pinned, and  that  the  jarring  of  the  trains 
passing  kept  it  settling  all  the  time.  The 
plaintiffs  were  nun-suited.  In  the  supreme 
court  the  ruling  of  the  circuit  was  sustained, 
on  the  ground  that  the  cause  of  action, if  any, 
accrued  as  early  as  1881,  and  was  dis- 
charged by  the  receipt  given  in  January, 
1882,  and  also  that  the  plaintiffs'  suit  was 
barred  by  the  statute  of  limitations.  HELD, 
that  the  damages  sued  for  in  this  M  e  did 
not  result  from  an  unlawful  act  of  the  de- 
fendants in  making  the  excavations  in  1881. 
The  digging  out  of  the  cut  was  the  occasion 
for  requiring  the  erection  of  a  wall  for  the 
protection  of  the  church  property,  but  was 
not  the  cause  of  the  injury  which  was  sub- 
sequently sustained. — Church  of  Holy  Com- 
munion vs.    I'aterson.  &c,  Railroad  Co..  37 

Vr.  218. 

5.  In  Action  To  Recover  Assessments 
on  Notes  Held  by  Receiver. 

A  right  of  action  to  recover  assessments 
upon  notes  held  by  the  receiver  of  the 
MiUville  Mutual  Marine  and  Fire  Insurance 
Company,  an  insolvent  corporation,  did  not 
accrue  to  the  corporation  until  the  day 
fixed  on  which  payment  thereof  was 
required.  An  action  brought  within  six 
years  thereafter  was  not  affected  by  the 
statute  of  limitations. — French,  Receiver 
vs.  Higgins,  37  Vr.  579. 

6.  On  Action  on  Foreign  Judgment. 

There  is  no  statute  of  limitations  appli- 
cable to  suits  on  judgments  of  sister  states. 
It  is,  however,  within  legislative  authority 
to  provide  that  such  suits  must  be  brought 
within  a  specified  period. — Little  vs.  Mc- 
Vey,  23  N.  J.  L.  J.  236. 

Quaere.  Will  the  courts  of  this  state 
sustain  a  suit  upon  a  judgment  of  a  sister 
state  in  any  case  in  which  a  suit  could  not 
be  prosecuted  upon  a  judgment  recovered 
here,  viz:  "within  twenty  years  next  after 
the  date  of  said  judgment  and  not  after," 
as  provided  by  our  statute? — Ibid. 

7.  When  Cause  of  Action  Concealed. 

An  owner  of  municipal  bonds  agreed  to 
pay  an  attorney  a  percentage  for  collecting 
them.  The  bonds  were  to  be  left  in  the 
hands   of  the  owner  until   needed   by   the 


attorney.  the  bankruptcy  of  the  city  ren- 
dered it  impossible  to  colled  the  bonds  foi 
several  years.  'I  la-  owner,  without  the 
knowledge  of  Hi,'  attorney,  anil  for  the  pur- 
pose of  evading  tin-  payment  of  the  percent- 
age, sold  the  bonds  and  concealed  tin-  fact 
from  the  attorney.     When  the  attorney  long 

afterwards  discovered  that  the  bonds  had 
been  sold,  he  sued  the  owner  for  breach  of 
bis  contract,  to  which  action  the  owner 
pleaded  the  statute  of  limitations.  HELD, 
that  he  will  lie  enjoined  in  equity  from  using 

the  statute   as   a    defence.  — Holloway   vs. 

Appelget,  10  Dick.  583. 

Where  a  defendant  has,  by  a  deception 
or  by  any  violation  of  duty  towan 
plainant,  caused  him  to  subject  his  claim 
to  the  bar  of  limitations,  equity  will  not 
permit  him  to  hold  the  advantage  thus  ob- 
tained.— Clark  vs.  Augustine,  17  Dick.  689. 

Upon  the  fact.-  shown.  HELD,  to  justify 
a  preliminary  injunction  restraining  the 
executors  from  raising  the  defence  of  limita- 
tions in  the  suit  on  the  claim,  whether  or 
not  they  intended  to  mislead  complainant. 
—Ibid. 

8.  In  Suit  on  Bond  and  Mortgage. 

When  the  legal  right  of  action  upon  a 
bond  is  barred  by  tin-  statute  of  limitation,-, 
and  the  legal  right  of  entry  upon  lands 
mortgaged  to  secure  the  bond  is  likewise 
barred,  the  holder  of  the  bond  and  mort- 
s::il'''  cannot  maintain  a  bill  in  chancery  to 
collect  the  debt  by  sale  of  the  mortgaged 
premises  unless  he  can  show  some  pertinent 
equitable  right  beyond  the  ownership  of  the 
bond  and  mortgage. — Blue  vs.  Et  i 
Dick.  455. 

9.  In  Suit  by  Life  Tenant. 

The  life  tenant  was  not  barred  from 
enforcing  her  claim  when  less  than  twenty 
years  had  elapsed. — Kocher  vs.  Kocher,  11 
Dick.  545. 

The  life  tenant  in  lands  and  owner  in  fee 
of  a  third  interest  therein  by  paying  a 
mortgage  thereon  becomes  in  equity  the 
holder  of  the  mortgage  as  against  theother 
remaindermen,  so  that  the  statute  of  limita- 
tions does  not  apply  to  a  suit  to  enforce 
her  right  to  a  lien  on  their  interests  for  their 
shares  of  the  mortgaged  debt. — Kinkead  vs. 
Ryan.  19  Dick.  454.     See  20  Id.  726. 

10.  In  Suit  on  Decree  for  Payment 
of  Money. 

A  decree  for  foreclosure  and  sale  of  mort- 
gaged premises  which  contains  a  declara- 
tion of  the  liability  of  the  mortgagor  de- 
fendant to  pay  any  deficiency  which  may 
arise  in  the  sale,  is  not  a  decree  for  the  pav- 
ment  of  money  against  which  the  statute 
of  limitations  begins  to  run. — Stoddard  vs. 
Van  Bussum.  12  Dick.  34. 
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11.  In  Equity — Generally. 

The  six  year  statute  of  limitations  will 
be  enforced  in  equity,  in  analogy  to  the  pro- 
cedure at  law,  where  the  claimants  and 
those  under  whom  they  claim  have,  for 
more  than  six  years  after  their  alleged  right 
of  action  accrued,  brought  no  suit,  and 
where  the  enforcement  of  the  complainant's 
claim  might,  by  reason  of  their  delay,  work 
extreme  hardship  to  the  defendants. — 
Lance  vs.  Bonnell,  13  Dick.  259. 

The  statutes  of  limitations  do  not  apply 
in  terms  to  courts  of  equity,  but  courts  of 
equity  have  always  felt  themselves  bound 
by  the  principles  of  the  statute,  and,  ex- 
cept in  matters  of  strict  trust  and  matters 
purely  equitable  in  their  nature,  have  acted 
in  conformity  with  them. — Colton  vs. 
Depew,  15  Dick.  454. 

On  December  27th,  1838,  a  deed  was 
made  to  the  husband  of  realty  impressed  in 
his  hands  with  a  resulting  trust  in  favor  of 
his  wife.  The  wife  died  in  1841.  On  May 
4th,  1848,  the  husband  conveyed.  The 
wife's  infant  heirs  came  of  age  and  conveyed 
their  interests  by  deeds  executed  between 
February,  1855,  and  September,  1862.  The 
husband  died  May  29th,  1884.  In  Novem- 
ber, 1892,  parties  claiming  under  the  wife's 
heirs  brought  ejectment  against  parties 
claiming  under  the  husband's  grantee,  set- 
ting up  an  entire  legal  title  to  all  the  realty. 
They  recovered  a  one-third  interest,  it  being 
adjudged  that,  as  to  the  balance,  they  had 
no  title  at  law.  On  January  ISth,  1895, 
suit  was  begun  by  them  in  equity.  HELD, 
that  the  latter  suit  was  not  barred,  the 
statute  of  limitations  not  beginning  to  run 
against  the  wife's  heirs  till  the  accrual  to 
them  of  a  right  of  entry  on  the  husband's 
death,  and  the  action  at  law  being  to  en- 
force the  same  rights  as  the  suit  in  equity. 
— Condit  vs.  Bigalow,  19  Dick.  504. 


12,  In  Suit  Against  Decedent's  Estate. 

A  cause  of  action  barred  by  the  statute 
of  limitations  cannot  be  enforced  against  a 
decedent's  estate. — Shipman  vs.  Lord,  13 
Dick.  380.     A.  15//  484. 

13.  In  Action  on  Mortgage. 

A  mortgagee  has  a  double  security  for  the 
payment  of  his  debt,  viz.,  the  bond,  which 
is  a  contract  by  the  obligor  to  pay,  and  the 
mortgage,  which  is  a  conveyance  of  an 
estate  in  the  mortgaged  premises.  Not- 
withstanding the  mortgagee  may  have  lost 
his  action  at  law  on  the  bond  by  reason  of 
the  statute  of  limitations,  his  remedy  under 
the  mortgage  may  still  remain. — Colton  vs. 
Depew,  15  Dick.  454. 

To  deprive  the  holder  of  a  bond  and  mort- 
gage of  his  bill  in  chancery,  to  collect  the 
debt  by  the  sale  of  the  mortgaged  premises 


the  legal  right  of  entry  on  the  lands  mort- 
gaged, as  well  as  the  legal  right  of  action 
on  the  bond,  must  be  barred.  By  the 
statute  of  limitations  (Gen.  Stat.,  p.  1975, 
sec.  13)  an  action  of  debt  upon  a  sealed 
instrument  may  be  barred  after  sixteen 
years  from  the  time  the  cause  of  action  ac- 
crued, unless  payment  shall  have  been  made 
thereon  within  the  said  period  of  sixteen 
years  next  before  suit  brought.  By  section 
16  (Gen.  Stat.,  p.  1977)  it  is  provided  that 
any  person  having  a  right  or  title  to  enter 
on  lands,  &c,  shall  make  entry  thereon 
within  twenty  years  next  after  such  right 
or  title  shall  accrue,  and  shall  be  barred 
from  any  entry  afterwards. — Ibid. 

In  this  case  an  action  on  the  bond  was 
barred  by  the  statute  of  limitations,  but  in- 
terest was  paid  on  the  debt  within  twenty 
years  of  the  commencement  of  the  foreclos- 
ure suit.  HELD,  that  the  complainant's 
remedy  on  his  mortgage  was  not  barred, 
Blue  vs.  Everett,  11  Dick.  Ch.  Rep.  455, 
ex  plained. — Ibid. 

14.  After  Suit  Commenced. 

When  a  claim  is  submitted  to  the  juris- 
diction of  a  court  for  determination,  the 
common  statute  of  limitations,  and  the 
analogous  bars  and  presumptions  in  equity 
and  at  law,  are  regarded,  for  all  purposes 
of  the  pending  litigation,  as  having  ceased 
to  operate  against  the  claim,  so  that,  if  it 
be  not  then  barred,  the  subsequent  lapse 
of  time  will  not  defeat  it. — Forman  vs. 
Executors  of  Brewer,  17  Dick.  748. 

IS.  In  Action  Between  Husband 
and  Wife. 

The  statute  of  limitations  does  not  apply 
as  between  husband  and  wife. — Collins  vs 
Babbitt,  1  Rob.  165. 

16.  In  Action  for  Land  Taken  by 
Railroad  Company. 

In  an  action  given  by  statute  for  land  taken 
by  a  railway  company  under  its  charter,  a 
plea  that  the  suit  had  not  been  brought 
within  twenty  years  from  the  time  the 
action  accrued,  is  not  good.  Sections  14, 
23  and  24  of  the  General  Statutes,  relating 
to  twenty  years'  limitation  of  actions,  does 
not  apply  to  such  a  case,  and  a  demurrer 
to  such  a  plea  should  be  sustained.- — Parisen 
vs.  New  York  and  Long  Branch  Railroad 
Co.  36  Vr.  413. 


IV.  WHEN  STATUTE  BEGINS 
TO  RUN. 

1.  As  Against  Infant  or  Lunatic. 

The  statute  of  limitations  does  not  begin 
to  run  against  an  infant  or  a  lunatic  until 
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after  the  infant  reaches  the  age  of  tweny- 
one  years,  or  the  lunatic  is  restored  to  sound 
mind;  and  a  person  suffering  under  either 
of  these  disabilities  may  commence  his 
action  during  the  continuance  thereof,  or 
within  six  years  after  it  ceases. — Smith  vs. 
I-Yltcr,  32  Vr.  102. 

2.  In  Actions  for  Injury  to  Realty. 

In  cases  of  injury  to  realty  the  cause  of 
action  depends  upon  actual  damage,  and 
the  statute  of  limitations  begins  to  run 
from  the  time  such  damage  is  sustained.— 
Church  of  Holy  Communion  vs.  Paterson, 
&c,  Railroad  Co.,  37  Vr.  218. 

3.  In  Actions  on  Note. 

In  case  of  an  interest  bearing  promissory 
note,  payable  on  demand,  the  time  when 
the  statute  of  limitations  begins  to  run  in 
favor  of  the  maker  is  to  be  computed  from 
the  making  of  the  note,  Larason  vs.  Lam- 
bert, 7  Halst.  247,  followed — DeRaismes 
vs.  DeRaismes,  41  Vr.  15.     See  42  Id.  680. 

4.  In  Action  for  Stock  Subscriptions. 

The  statute  of  limitations  commences  to 
run,  as  to  unpaid  subscriptions  to  the  stock 
of  a  corporation,  which  has  become  insolv- 
ent, after  a  call  and  assessment  has  been 
made  for  the  amounts  necessary  to  pay 
creditors. — McCarter,  Receiver  vs.  Ketcham, 
43  Vr.  247. 

5.  In  Actions  for  Decree  for 

Deficiency. 

The  statute  begins  to  run  from  the  date 
of  the  order  based  on  the  sheriff's  return 
of  the  sale  showing  the  deficiency  and  di- 
recting execution  for  the  decree.— Stoddard 
vs.  Van  Bussum,  12  Dick.  34. 

6.  In  Actions  for  Ejectment. 

D.  gave  his  bond  and  mortgage  to  N.  and 
then  conveyed  the  estate  mortgaged.  D. 
was  subsequently  discharged  in  bankruptcy 
and  the  liability  on  the  bond  became  thereby 
extinguished.  The  alienee  continued  there- 
after to  pay  interest  on  the  mortgage,  and 
the  last  payment  was  made  nineteen  years 
before  the  suit  to  foreclose  was  begun.  The 
suit  was  begun  more  than  twenty  years 
after  the  principal  had  become  payable. 
HELD  — 

(1)  That  the  payments  were  necessarily 
referable  to  the  mortgage,  and  that  being 
so  referable  they  were  an  acknowledgment 
that  the  mortgagor  or  his  grantee  held 
under  or  by  permission  of  the  mortgage; 

(2)  That  the  possession  only  became  ad- 
verse when  such  payments  ceased; 

(3)  That  as  the  right  to  bring  ejectment 
continued  for  twenty  years  from  the  time 
of  the  last  payment,  so  the  right  to  fore- 
close continued  for  the  same  period. — Colton 
vs.  Depew,  14  Dick.  126.     See  15  Id.  454. 


7.  When  Charged  on  Realty  by 
Devise. 

Where  a  will  causes  a  debt  to  be  a  charge 
on  the  lands  of  testator,  there  is  an  equit- 
able estate  in  lands  created,  and  the  debt 
not  being  barred  by  limitations  at  testa- 
tor's death,  it  may  be  enforced  within 
twenty  years  from  hi-  death  against  the 
lands,  as  if  it  were  a  legal  estate  given  by 
the  will.— McKinley  vs.  Coe,  21  Dick.  70. 

8.   When   Time   for   Payment   Fixed. 

Where  compensation  for  services  is  not 
to  be  made  until  a  certain  date  or  the  hap- 
pening of  a  certain  event,  full  compensation 
may  be  recovered  at  law  for  all  services  per- 
formed prior  to  that  date,  as  the  statute 
of  limitations  in  such  case  does  not  begin 
to  run  until  the  period  so  fixed.  — Cooper  vs 
Colson,  21  Dick.  328. 

9.  In  Action  on  Bond. 

Where,  in  an  action  against  distributeej- 
of  a  decedent  who  had  assumed  payment 
of  a  bond  and  mortgage  as  a  part  of  the 
consideration  for  the  purchase  of  land 
encumbered  thereby,  it  was  alleged  that  the 
bond  was  payable  at  the  death  of  a  certain 
widow,  who  died  April  15th,  1904,  the 
cause  of  action  did  not  accrue  until  that 
date,  so  that  a  failure  of  the  obligor  to  pay 
interest  for  sixteen  years  prior  to  the  filing 
of  the  bill  shortly  after  the  widow's  death 
was  ineffective  to  bar  the  action,  under  2 
Gen.  Stat.,  p.  1975,  sec.  6,  barring  a  debt 
under  seal  on  which  no  payment  had  been 
made  within  sixteen  vears. — Acton  vs. 
Shultz,  3  Rob.  6. 


V.  WAIVER. 

A  statute  of  limitations  creates  a  mere 
personal  right,  which  may  be  waived  by 
the  defendant. — Clark  vs.  Augustine.  17 
Dick.  689. 


VI.  PLEADING. 

The  common  law  rule  that  the  lapse  of 
twenty  years  from  the  time  a  debt  accrues 
raises  a  presumption  of  payment,  is  in  force 
in  this  state  and  proof  of  that  fact  may  be 
given  in  evidence  under  a  plea  of  payment. 
Quaere.  Whether  such  a  defence  may  not 
also  be  set  up  under  the  one  hundred  and 
nineteenth  section  of  the  Practice  act.  by 
a  notice  of  special  matter  to  be  given  in 
evidence  attached  to  a  plea  of  the  general 
issue? — Parisen  vs.  New  York  and  Long 
Branch  Railroad  Co.,  36  Vr.  413. 

In  an  action  upon  a  promise  to  pay  a 
certain  amount  at  the  expiration  of  two 
years  from  the  making  of  the  promise,  the 
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bar  of  the  statute  of  limitations  is  not 
raised  by  the  plea  of  non  assumpsit  infra 
sex  annos.  The  proper  plea,  to  raise  the 
defence  of  the  statute,  is  actio  non  accrevit 
infra  sex  annos. — Cunningham  vs.  Stanford, 
39  Vr.  7. 


STAY  OF  ACTION. 

See  Actions;  Pleading  and  Practice. 


STIPULATIONS. 

When  a  judgment  in  certiorari  has  been 
pronounced  upon  a  written  stipulation  as 
to  the  facts,  a  rehearing  will  not  be  granted 
upon  the  ground  that  the  actual  facts  are 
different  from  those  stipulated. — Currie  vs. 
Atlantic  City  Street  Railway  Co.,  37  Vr.  149. 
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I.  STOCK. 

1.  Right  of  Trustee  To  Vote. 

Where  complainant  and  R.  organized  a 
corporation,  and  by  agreement  placed  cer- 
tain shares  of  stock  in  the  hands  of  a  trustee 
until  divided  between  them,  R.  to  have  the 
right  to  direct  the  vote  of  such  stock  until 
the  division,  and  R.  transferred  his  interest, 
with  complainant's  consent,  to  defendant, 
the  trustee,  after  such  transfer,  had  an 
absolute  right  to  vote  the  stock  as  a  neces- 
sary incident  to  its  legal  ownership,  and 
such  agreement  was  valid,  and  not  objec- 
tionable as  contrary  to  public  policy;  but 
such  agreement  did  not  give  R.  the  right  to 
direct  the  vote  of  the  stock  after  he  had 
transferred  his  interest,  since  an  irrevoca- 
ble power  to  direct  the  vote  of  corporate 
stock  cannot  be  vested  in  a  person  who  has 
no  interest  in  it,  and  who  does  not  represent 
persons  who  are  interested;  but  such  trans- 
fer did  not  confer  on  defendant  the  right  to 
direct  the  vote  of  the  stock,  since  the 
privilege  was  personal  to  R. — Clowes  vs. 
Miller,  15  Dick.  179. 

In  such  a  case  complainant  was  entitled 
to  an  injunction  to  restrain  defendant  from 
directing  the  vote  of  the  stock,  since  by  its 
transfer  to  defendant  the  absolute  right  to 
vote  it  passed  to  the  trustee. — Ibid. 

R.  by  consent  of  complainant,  having 
transferred  his  interest  to  defendant  before 
the  date  set  for  division,  such  transfer  did 
not  entitle  complainant  to  a  division  of  the 
stock  on  the  ground  that  the  trust  had 
expired  by  limitation. — Ibid. 

2.  As  Evidence  of  Usurious 

Transaction. 

The  mere  fact  that  certain  shares  of  stock 
in  the  mortgagor  company  were  found 
among  the  effects  of  a  deceased  mortgagee, 
and  that  the  promoter  of  the  mortgagor 
company,  in  negotiating  with  the  repre- 
sentatives of  the  mortgagee,  had  promised 
certain  shares  of  stock  in  the  company  as 
an  inducement  to  bring  about  the  loan 
secured  by  the  mortgage,  is  insufficient  to 
show  usury  in  the  transaction,  where  one  of 
said  representatives  testified  that  tin- 
agreement  was  merely  that  he  was  to  have 
shares  of  stock  for  his  services,  and  that 
after  the  loan  he  gave  the  certificate  of 
stock  found  among  decedent's  effects  to 
decedent  as  a  gift. — Short  vs.  Post,  13  Dick. 
130. 

3.  Action  To  Prevent  Voting  of  Stock. 

Complainant  and  the  administrator  of 
his  deceased  partner  organized  a  corpora- 
tion to  continue  the  partnership  business 
under  the  partnership  name,  and  agreed 
that  complainant  should  have  an  option 
of  purchasing  certain  preferred  stock  on  or 
before  January   1st,    1901,   and  that  such 
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stock  could  be  transferred  <>n  consent  of 
both  parties.  The  administrator,  with 
consent  6f  complainant,  transferred  tin- 
stock  to  defendant,  subject  to  complainant's 
option  t'>  purchase  it.  The  directors  of  the 
corporation  called  a  meeting  to  change  tin- 
name  of  the  corporation,  and  complainant 
filed  a  bill  to  restrain  defendant  from  voting 
such  preferred  stock,  on  the  ground  that 
the  change  of  name  was  being  made  to  affect 
the  value  of  the  stock  and  prevent  him  from 
exercising  his  option.  HELD,  that  com 
plainant  was  not  entitled  to  an  injunction, 
since  he  could  protect  his  interest  by  exer- 
cising his  option  to  purchase . — Clowes  vs. 
Miller,  15  Dick.  179. 

4.  Unauthorized  Issue  of. 

The  president  of  a  company  was  a  rival 
claimant  of  certain  unissued  stock,  and  tak 

ing  advantage  of  his  position,  without  being 

authorized,  had  the  treasurer  issue  the  stock 
to  him.  He  had  no  reason  to  believe  that 
the  directors  would  authorize  the  issuance 
of  the  stock  to  him.  and  hail  notice  that  they 
would  not  award  the  stock  to  either  claimant 
without  arrangement  for  the  company's  pro- 
1, -ill. .n  HELD,  sufficient  to  show  that  tin- 
issuance  of  the  certificate  was  unauthorized 
and  without  force  as  a  muniment  of  title. — 
Lakewood  Gas  Co.  vs.  Smith,  17  Dick.  077. 

Where  the  president  of  a  corporation, 
without  authority,  procures  an  issuance  to 
himself  of  corporate  stock  of  which  he  i-  a 
rival  claimant,  a  contention  that  he  should 
be  compelled  to  surrender  the  certificate 
because  he  was  depriving  the  company  of  its 
right  to  compel  the  claimants  to  interplead,  is 
without  merit,  as  his  unauthorized  act  did 
not  affect  the  company's  power  to  protect 
itself  by  an  interpleader  suit. — Ibid. 

5.  Amount  of  Issue  of. 

Under  section  49  of  our  Corporation  act 
(Pamph.  L.,  1896,  p.  277).  when  an  original 
issue  of  corporate  stock  for  property  to  be 
purchased  is  contemplated,  it  is  the  duty  of 
the  directors  to  see  that  the  real  value  of  the 
property  is  at  least  equal  to  the  face  value 
of  the  stock. — Donald  vs.  American  Smelt- 
ing and  Refining  Co.,  17  Dick.  729. 

Before  an  original  issue  of  corporate  stock 
for  property  to  be  purchased  takes  place, 
the  bona-fide  judgment  of  the  directors  as 
to  the  value  of  the  property,  while  it  is  en- 
titled to  considerable  weight,  is  not  conclu- 
sive, but  may  be  reviewed  at  the  instance  of 
exiting  stockholders;  andif,  on  such  review- 
by  a  coUrt  of  equity,  the  value  of  the  prop- 
erty appears  to  be  less  than  the  face  value 
of  the  stock,  the  issue  should  be  restrained. 
—Ibid. 

An  increase  of  corporate  stock,  voted  for 
by  the  board  of  directors  and  by  the  requis- 
ite majority  of  stockholders,  in  order  to 
issue  such  stock  for  property  worth  less  than 


the  face  value  of  the  stock,  should  be  re- 
strained at  the  instance  "I  dissenting  stock  - 
holders.-   [bid 

6.  Liability  for  Assessment. 

After  stock  has  been  issued  as  full-paid 
stock  for  property  purchased,  the  judgment 
of  the  directors  a-  to  the  value  of  the  prop. 
erty  becomes   conclusive,  in  the  ab 

actual  fraud  in  the  transaction,  and  such 
Stock    i-    not    liable    to    any    furthl  I 

Donald  vs  American  Smelting  and  Refining 
Co.,  17  Dick.  729. 

As  a  defence  to  an  application  by  a  receiver 

I'-i  an  older  authorizing  an  assessment  or, 
stockholders    for    unpaid    subscription-,    the 

stockholders  cannot   set  up  the  t.i 

iii!'  i  ■        n"\  i-r    became   a    corporation 

de  jure,  or  that  the  company  never 
became  a  corporation  de  fact...  or 
that  the  agreement  to  incorporate 
was  abandoned  and  the  subscriptions 
were  canceled  by  the  subscribers .-  -Cumber- 
land Lumber  Co    vs    Clinton  Hill  Lumber 

and  Manufacturing  t'o  .   19  Dick.  .">17. 

Where  insolvency  proceedings  have  been 
instituted  against  a  company  ami  a  receiver 
appointed,  the  final  ascertainment  in  such 
proceedings  of  the  amount  of  debts  owing 
by  the  company  must  be  taken  as  final,  and 
cannot  be  questioned  in  proi lings  by  the 

receiver  for  an  order  to  authorize  an  assess- 
ment on  stockholders  or  persons  claimed  to 
In    such    —Ibid. 

Where  the  receiver  of  an  insolvent  com- 
pany shows,  in  proceedings  for  an  order 
authorizing  an  assessment  against  delin- 
quent subscribers  to  stock,  a  case  which 
entitles  him  to  test  by  suit  the  status  of 
persons  supposed  to  be  stockholders,  but 
who  allege  that  they  are  not.  the  court 
should  dinrt  the  assessment,  and  leave  the 
liability  of  the  individual  subscribers  to  be 
tested  by  suit,  if  necessary. — Ibid. 

Where  the  receiver  of  an  insolvent  com- 
pany has  no  assets  for  the  prosecution  of  a 
disputed  claim,  and  the  stockholders  of  the 
company  have  not  asserted  the  validity  of 
the  claim  and  indemnified  him  against  the 
expenses  of  a  suit,  he  cannot  be  required 
to  bring  suit  thereon  before  the  court  will  be 
authorized  to  order  an  assessment  on  the 
stockholders. — Ibid. 

When  a  corporation  has  been  decreed  in- 
solvent and  a  receiver  appointed,  interest 
on  the  corporation's  debt  should  be  in- 
cluded in  an  assessment  against  the  stock- 
holders.— Cumberland  Lumber  Co.  vs.  Clin- 
ton Hill  Lumber  Co.,  19  Dick.  521. 

A  receiver  of  an  insolvent  corporation  is 
entitled  to  have  expenses  incurred  in  suits 
brought  pursuant  to  the  court's  order  in- 
cluded in  an  assessment  against  the  stock- 
holders, even  though  the  costs  paid  in  such 
suits  went  to  persons  to  be  assessed  as  stock- 
holders.— Ibid. 
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The  receiver  of  an  insolvent  corporation 
is  entitled  to  have  an  allowance  for  his  fees 
and   those  of  his  counsel   included  in   an 

assessment  against  the  stockholders. — Ibid. 

7.  Equality  of  Shares  of. 

The  equality  of  each  share  of  corporate 
stock  in  the  eye  of  the  law  is  an  established 
principle  in  this  state. — Warren  vs.  Pim,  21 
Dick.  353. 

8.  Reduction  of. 

While  the  stockholders  of  a  corporation 
cannot  interpose  any  defences  to  an  in- 
solvency suit  against  it  that  the  corporation 
itself  cannot  set  up,  they  can  have  the 
validity  of  matters  alleged  as  a  defence  to 
their  liability  as  stockholders  adjudicated 
in  suits  brought  by  the  receiver  to  collect 
assessments  levied  against  them. — Cumber- 
land Lumber  Co.  vs.  Clinton  Hill  Lumber 
Co.,  19  Dick.  521. 

On  reduction  of  the  capital  stock  of  a 
corporation,  where  the  surplus  thereby  cre- 
ated is  invested  in  the  stock  of  railway  com- 
panies, it  is  not  necessary  that  it  be  reduced 
to  cash  before  distribution  to  the  stock- 
holders, but  tlie  stuck  itself  may  be  dis- 
tributed.— Continental  Securities  Co.  vs. 
Northern  Securities  Co.,  21  Dick.  274. 

A  corporation,  on  reducing  its  capital 
stock,  may  distribute  a  portion  of  its  assets, 
and  retain  the  balance  as  its  property. — 
Ibid. 


II.  STOCKHOLDERS. 

1.  Right  To  Revoke  Proxy. 

Where  much  time  and  labor  were  ex- 
pended, and  valuable  contingent  rights  were 
acquired  in  compensation  for  their  services, 
by  stockholders  in  a  corporation,  in  reliance 
on  a  proxy  and  power  of  attorney  given 
them  by  the  majority  stockholders,  condi- 
tioned to  be  irrevocable  for  a  certain  term, 
and  giving  possession  and  control  of  the 
stock  in  trust  to  carry  out  the  corporate 
purposes  for  their  equal  benefit,  with  power 
to  sell  or  exchange  the  same,  equity  will  not 
revoke  such  document  during  such  term,  in 

the  absent f  misconduct  or  breach  of  trust. 

— Chapman  vs.  Bates,  1.5  Dick.  17.     See  16 
Id.  658. 

A  proxy  and  power  of  attorney  made  by 
a  stockholder  in  a  corporation,  giving  voting 
powers  and  rights  to  deal  with  the  stock  in 
various  ways,  and  to  sell  and  exchange  it, 
and  conferring  an  interest,  and,  by  its  terms, 
irrevocable  for  a  period  less  than  t  hree  years, 
will  not  be  revoked,  upon  a  bill  filed  by  the 
maker  for  that  purpose,  unless  it  appears 
that  the  purposes  are  illegal,  or  in  violation 
of  some  statute,  or  against  public  policy. — 
Chapman  vs.  Bates,  16  Dick.  658. 


Under  statutes  authorizing  stockholders 
to  vote  by  proxy  at  the  meetings  of  stock- 
holders, the  voting  power,  including  the 
temporary  power  to  exercise  and  express 
judgment  on  proposed  measures,  may  be 
confided  to  the  proxy  or  attorney  appointed. 
To  this  extent  the  voting  power  of  stock  may 
be  severed  from  its  ownership.  Other  stock- 
holders, however,  may  rely  upon  the  grantor 
of  such  proxy  to  retain  the  power  to  exercise 
and  express  his  own  judgment  by  revoking 
the  grant  and  resuming  his  right  to  do  so. — 
Kreissl  vs.  Distilling  Company  of  America, 
16  Dick.  5. 


2.  Action  for  Misconduct  of 
Directors. 

Where  a  stockholder  owning  a  small  por- 
tion of  the  stock  of  a  corporation  brings  suit 
in  equity  for  an  alleged  misconduct  in  the 
management  of  the  corporation  business, 
he  must  show  a  clear  cause  by  distinct  affir- 
mative allegations,  even  if  they  include 
allegations  of  a  negative  character. — 
Trimble  vs.  American  Sugar  Refining  Co., 
16  Dick.  340. 

A  bill  by  a  stockholder  owning  a  small 
portion  of  the  stock  of  a  corporation,  com- 
plaining of  the  policy  thereof,  should  allege 
that  neither  himself  nor  his  predecessor  in 
interest  ever  acquiesced  in  such  policy,  since 
he  would  be  bound  by  such  acquiescence. — ■ 
Ibid. 

A  stockholders  bill  which  alleges  that  the 
authorized  business  of  the  corporation  is  the 
buying,  refining  and  selling  of  sugar,  but 
that  the  management  is  diverting  its  funds 
to  thje  purchase,  roasting  and  sale  of  coffee, 
is  not  sufficient  to  show  that  such  act  is 
ultra  vires,  but  the  portion  of  the  articles  of 
incorporation  specifying  the  business  of  the 
company  should  be  pleaded,  since  the  allega- 
tion is  but  the  pleader's  conclusion  as  to  the 
effect  of  such  articles. — Ibid. 


3.  Action  To  Have  Dividend  Declared. 

Pamph.  L.,  1S96.  p.  293  requires  directors 
of  corporations  to  declare  regular  dividends 
of  their  accumulated  profits,  if  any  exist 
after  reserving,  over  and  above  its  capital, 
such  sum  as  a  working  capital  as  may  be 
fixed  by  the  stockholders.  A  stockholder's 
bill  alleged  the  payment  of  a  large  dividend, 
but  that  the  corporation  also  had  a  large 
accumulation  of  profits  which  should  be 
distributed  as  dividends,  but  it  was  not 
stated  that  such  sum  was  larger  than  the 
stockholders  had  fixed  as  a  reserve.  HELD, 
that  the  bill  was  not  sufficient  to  show  that 
such  accumulated  profits  should  be  dis- 
tributed among  the  stockholders,  since  it 
would  be  presumed  that  such  sum  was  re- 
served by  the  stockholders  as  a  working 
capital. — Trimble  vs.  American  Sugar  Re- 
fining Co.,  16  Dick.  340. 
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4.  Pooling  Agreements. 

What  are  known  as  pooling  agreements 
are  not  necessarily  illegal,  but  each  case  will 
depend  upon  the  objects  to  be  attained. — 
Chapman  vs.  Bates,  16  Dick.  658. 

The  "voting  trust"  in  the  stock  of  "The 
Fisheries  Company,"  a  New  Jersey  corpora- 
tion, claimed  by  or  on  behalf  of  the  "  Pirn 
committee"  and  "The  Association  of 
Foreign  Shareholders  of  the  Fisheries  Com- 
pany, Limited,"  a  corporation  of  Great 
Britain,  or  either  of  them,  is  contrary  to  the 
public  policy  of  this  state,  inoperative,  null 
and  void. — Warren  vs.  Pirn,  21  Dick.  353. 

An  irrevocable  "voting  trust,"  or  any 
other  irrevocable  grant  (uncoupled  with  an 
interest  in  the  stock  to  be  voted  upon)  as- 
suming to  confer  upon  the  donee  the  power 
to  vote  at  stockholders'  meetings  for  the 
choice  of  directors,  is  contrary  to  the  letter, 
and  also  to  the  spirit  and  policy  of  the 
General  Corporation  act  of  New  Jersey, 
(Pamph.  L.,  1896,  p.  277.)— Ibid. 

The  validity  of  a  voting  trust  in  this  state 
is  subject  to  at  least  two  limitations,  to  wit : 
(a)  that  the  holders  of  all  the  shares  of  the 
corporation  shall  have  an  equal  privilege 
(after  fair  information)  of  availing  them- 
selves of  the  trust  agreement,  and  (b)  that 
the  object  and  aim  of  the  trust  shall  be  equal 
benefit  of  all  the  shares. — Ibid. 

The  voting  trust  under  consideration 
ignores  or  defies  the  two  limitations  (a)  and 
(b),  and  also  ignores  or  defies  the  statutory 
policy  of  the  equality  of  every  share  in  the 
eye  of  the  law ;  hence  it  cannot  stand. — Ibid. 

5.  Right  To  Inspect  Books. 

For  mere  denial  to  a  stockholder  of  the 
right  of  inspection  of  the  books  and  papers 
of  a  corporation,  the  sole  remedy  is  by  man- 
damus.— Fuller  vs.  Hollander  &  Co.,  16 
Dick.  648. 

6.  Action  To  Prevent  Combination. 

A  stockholder  in  a  mining  corporation 
sought  to  restrain  the  company  from  pur- 
chasing the  stock  of  two  other  companies 
located  in  the  same  district,  averring  that 
the  price  at  which  the  stock  of  such  com- 
panies was  to  be  absorbed  was  grossly  ex- 
cessive; that  the  companies  were  engaged 
in  numerous  and  heavy  litigations,  involv- 
ing many  millions  of  dollars;  that  some  of 
the  officers  and  directors  in  defendant  com- 
pany were  largely  interested  in  other  com- 
panies. Affidavits  were  presented  by  com- 
plainant as  to  the  value  of  the  stock  of  such 
companies,  to  show  the  excessiveness  of  the 
price  to  be  paid  for  the  stock;  but  such 
affidavits  gave  no  lists  of  the  properties 
owned  by  either  of  the  companies,  or  any 
estimates  of  the  amount  of  ores  therein. 
Defendant    company    presented    affidavits 


showing  that  the  properties  were  especially 
valuable  to  it,  and  that  the  stocks  of  such 
companies  had  a  market  value  greater  than 
that  at  which  it  was  alleged  they  were  to  be 
purchased,  and  the  companies  paid  regular 
dividends.  The  directors  alleged  to  \><-  In- 
terested in  the  companies  were  without 
power  to  purchase  the  stock  without  the  con- 
sent of  the  stockholders  in  defendant  com- 
pany. Complainant  owned  a  small  fraction 
of  the  stock  of  the  company,  and  the 
majority  of  the  stockholders  did  not  object 
to  the  proposed  purchase.  HELD,  that  an 
injunction  to  restrain  the  proposed  pur- 
chase should  be  denied. — Geer  vs.  Amalga- 
mated Copper  Co.,  16  Dick.  364. 

A  stockholder  cannot  enjoin  a  corpora- 
tion, which  is  engaged  in  refining  and  selling 
sugar,  from  selling  its  product  below  cost, 
on  the  ground  that  it  is  doing  so  for  the 
purpose  of  forcing  a  rival  concern  into  an 
unlawful  combination,  since  neither  of  the 
corporations  has  a  natural  monopoly,  and 
the  public  cannot  object  to  their  acting  in 
combination. — Trimble  vs.  American  Sugar 
Refining  Co.,  16  Dick.  340. 

7.  Right  To  Delegate  Duty. 

Stockholders  in  an  incorporated  company 
are  entitled  to  have  other  owners  of  stock 
therein  exercise  and  express  their  judg- 
ment in  respect  to  the  control  and  manage- 
ment of  the  affairs  of  the  corporation,  ex- 
cept in  cases  in  which,  by  legislative  author- 
ity, stockholders  may  delegate  their  duty 
to  others. — Kreissl  vs.  Distilling  Company 
of  America,  16  Dick.  5. 

If  the  stockholders,  after  consideration, 
determine  and  adjudge  that  a  certain  plan 
for  conducting  and  managing  the  affairs  of 
the  corporation  is  judicious  and  should  be 
adopted,  they  may,  by  powers  of  attorney,  or 
the  creation  of  a  trust  of  their  stock,  so 
combine  their  powers  as  to  provide  for  the 
execution  of  the  plan  so  determined  upon. 
If  stockholders  combine  by  either  mode 
to  entrust  and  confide  to  others  the  formu- 
lation and  execution  of  a  plan  for  the  man- 
agement of  the  affairs  of  the  corporation 
and  exclude  themselves  by  acts  irrevocable 
for  a  fixed  period  from  the  exercise  of  their 
judgment  thereon,  or  if  they  reserve  to 
themselves  any  benefit  to  be  derived  from 
such  plan  to  the  exclusion  of  other  stock- 
holders who  do  not  come  into  the  combina- 
tion, the  agreement  to  so  combine  is  con- 
trary to  the  duty  owed  to  other  stockholders 
and  contrary  to  public  policy.— Ibid. 

8.  Right  To  Intervene  in  Insolvency 
Suit. 

The  stockholders  of  a  corporation  cannot 
intervene,  in  an  insolvency  suit  against  it, 
to  interpose  defences  that  the  corporation 
itself  cannot  set  up. — Cumberland  Lumber 
Co.  vs.  Clinton  Hill  Lumber  Co.,  19  Dick. 
521. 
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o.  Right  To  Sue  on  Behalf  of  Cor- 
poration. 

The  right  of  a  stockholder  to  prosecute 
a  suit  on  behalf  of  the  corporation  can  only 
be  maintained  by  showing  a  refusal,  either 
actual  or  presumptive,  by  the  board  of 
directors  to  do  so ;  and,  where  there  has  been 
no  actual  refusal,  the  burden  is  on  the 
stockholder  who  brings  the  suit  to  show  the 
existence  of  such  a  state  of  facts  as  justifies 
the  conclusion  that  an  application  to  the 
board  to  prosecute  would  be  futile.— Sieg- 
man  vs.  Maloney,  20  Dick.  372. 

10.  Action  To  Secure  Return  of  Stock 
from  Illegal  Combination. 

Where  a  decree  enjoined  a  corporation 
from  voting  the  stock  of  competing  railway 
companies  which  it  held,  or  from  exercising 
any  control  over  them  or  paying  any  divi- 
dends on  account  of  the  stock  so  held,  but 
provided  that  it  should  not  be  construed  as 
prohibiting  the  corporation  from  returning 
the  stock  in  the  railway  companies  to  its 
stockholders  in  exchange  for  its  own  stock, 
such  decree  did  not  require  that  the  specific 
stock  in  the  railway  companies  which  stock- 
holders had  transferred  to  the  corporation 
should  be  returned  to  them,  the  proviso 
being  permissive  and  not  mandatory. — Con- 
tinental Securities  Co.  vs.  Northern  Securi- 
ties Co.,  21  Dick.  274. 

Where  a  corporation  was  enjoined  from 
voting  stock  which  it  held  in  competing 
railway  companies  as  a  part  of  its  capital 
and  assets  or  from  declaring  dividends  on 
account  thereof,  necessitating  a  reduction 
of  its  capital  and  a  division  of  the  surplus 
thereby  created,  was  proposed  by  distrib- 
uting the  stock  of  the  railway  companies 
held  as  assets,  every  stockholder,  some  of 
whom  had  purchased  for  cash  in  the  open 
market,  was  entitled  to  his  proportionate 
share  of  each  class  of  the  stock,  where  there 
is  a  possible  difference  in  market  value. — 
Ibid. 


Where  the  holding  by  a  corporation  of 
stock  in  competing  railway  companies  was 
adjudged  illegal,  a  stockholder,  or  his  suc- 
cessor in  interest,  cannot,  in  a  court  of 
equity,  enforce  the  return  to  him  of  the 
specific  stock  in  the  railway  companies 
which  he  transferred  to  the  corporation  on 
the  ground  that  the  original  transfer  was 
void  for  illegality,  since  he  was  himself  a 
conspirator. — Ibid. 


STOPPAGE  IN  TRANSITU. 

See    Attachments;  Common    Carriers; 
Sales. 
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porations; Railroads;  Street  Rail- 
ways. 


STOP  NOTICES. 

See  Mechanics  Liens. 


I.  ABUTTING  OWNERS. 
1.  Title  of. 

In  the  absence  of  anything  to  show  the 
contrary,  the  title  and  legal  possession  of 
the  owner  or  occupant  of  land  abutting 
upon  a  street  presumably  extend  to  the 
middle  of  the  street. — Friedman  vs.  Snare 
&  Triest  Co.,  42  Vr.  605. 

Where  a  deed  conveyed  to  complainant 
a  lot  fronting  on  a  highway,  it  included  all 
land  in  front  of  the  lot  to  the  center  of  the 
street,  in  the  absence  of  a  reservation  to  the 
contrary,  though  the  description  did  not 
in  precise  terms  include  any  part  of  the 
street. — Hess  vs.  Kenney,  3  Rob.  138. 

2.    Right    To    Deposit    Building 
Materials  in. 

Land  owners  have  the  right  to  deposit  in 
the  street  building  materials  required  for 
the  improvement  of  the  abutting  property ; 
the  right  is  to  be  reasonably  exercised  in 
view  iif  the  rights  of  the  public,  and  is  sub-  ' 
ject  to  regulation  in  the  public  interest. — 
Friedman  vs.  Snare  &  Triest  Co.,  42  Vr.  605. 


STREETS,    I.    II,  III,  IV,   V,    VI. 


Abutting  Owners. — As  Distinguished  from  Highways. — Right  of  Telephone  Company  in. 
Railroad  Switches  in. — Acceptance  of. — Change  in  Grade  of. 

Where  an  abutting  land  owner,  or  his 
agent  standing  in  his  rights,  stores  building 
materials  in  the  street,  he  is  under  ordinary 
circumstances  charged  with  a  duty  to  ren- 
der the  materials  safe  for  persons  who  at- 
tempt to  use  them  for  their  own  purposes, 
whether  of  pleasure,  convenience  or  profit, 
—Ibid. 


There  is  nothing  in  the  mere  existence  of 
building  materials  as  an  obstruction  in  the 
street  that  denotes  an  invitation  to  the 
passerby,  or  to  the  idler  or  playful  child, 
to  use  the  materials  for  his  own  purposes. 
—Ibid. 

The  fact  that  building  materials  lying  in 
the  street  may  be  so  arranged  as  to  be  at- 
tractive to  children  as  a  place  for  play,  or  as 
a  resting  place  during  or  after  play,  does 
not  impose  upon  the  landowner  or  his  agent 
a  duty  to  so  arrange  and  maintain  the  mate- 
rials as  to  render  them  safe  for  such  uses. 
In  such  cases  attraction  or  temptation  is 
not  legally  equivalent  to   invitation. — Ibid. 

3.  Right  in  Culdesac. 

Where  a  map  of  certain  lots  in  a  city 
addition  had  never  been  filed  in  any  public 
office,  and  part  of  a  road  on  one  side  of  the 
plat  in  dispute  had  never  been  worked,  ac- 
cepted or  used  by  the  public  the  right  of 
the  owner  of  a  lot  abutting  on  such  alleged 
road,  which  ended  in  a  culdesac,  to  have 
the  same  kept  open,  was  at  most  a  mere 
private  right  of  way  appurtenant  to  the  lots 
conveyed  to  him.—Stevens  vs.  Headley,  3 
Rob.  533. 


right  to  stretch  wires  over  streets  in  incor- 
porated  cities  and  town-,  under  certain  con- 
ditions subject  to  such  "  regulations  and  re- 
>  t  lift  ii  in  -  as  may  be  imposed  by  the  cor- 
porate authorities. — Summit  Township  vs. 
New  York  and  New  Jersey  Telephone  Co  .  i  -' 
Dick.  1.':; 

Gen.  Stat.,  p.  3458.  3461,  sees.  9  and  24, 

providing  that  telephone  companies  may  use 
streets  subject  to  such  regulations  and  re- 
strictions as  the  corporate  authorities  may 
impose,  do  not  warrant  a  regulation  which 
imposes  new  conditions  on  tin-  exercise  of 
the  corporate  franchise       [bid 


IV.  RAILROAD  SWITCHES  IN. 

Permission  by  a  city  to  a  private  indivi- 
dual to  occupy  a  public  street  with  a  rail- 
road switch,  to  be  used  for  his  private  busi- 
ness, is  void,  and  a  provision  for  notice  by 
the  city  before  its  removal  cannot  be  en-  ■ 
forced. — Swift  vs.  Delaware,  Lackawanna 
and  Western  Railroad  Co.,  21  Dick.  34.  A. 
Li.  452. 


II.  AS  DISTINGUISHED  FROM 
HIGHWAYS. 

Highways  of  the  township  of  S.,  which  are 
shown  to  be  in  fact  streets  of  a  town  and 
not  county  roads,  within  Gen.  Stat.,  p. 
3458,  3461,"  sees.  9  and  24  (giving  telephone 
companies  the  right  to  set  their  poles  on 
public  roads  and  highways  of  the  state,  pro- 
vided no  poles  shall  be  placed  in  any  "streets 
of  an  incorporated  town,"  &c.),  are  streets 
of  an  incorporated  town. — Summit  Town- 
ship vs.  New  York  and  New  Jersey  Tele- 
phone Co.,  12  Dick.  123. 


III. 


RIGHT  OF  TELEPHONE 
COMPANY  IN. 


An  ordinance  providing  that  no  telephone 
wire  shall  be  stretched  across  any  public 
street  without  the  consent  of  the  township 
committee  is  not  a  regulation  and  restric- 
tion, within  Gen.  Stat.,  p.  3458,  3461,  sees. 
9  and  24,  giving  telephone  companies  the 


V.  ACCEPTANCE  OF. 

The  mere  omission  of  a  municipality  to 
assess  land  dedicated  by  the  owner  for  a 
street,  for  benefits  for  improvements  of  a 
neighboring  street,  is  not  evidence  of  such 
an  acceptance  by  the  municipal  authorities 
as  to  make  it  a  public  street. — Fuller  vs. 
Township  of  Belleville,  1  Rob.  468. 

A  declaration  in  deeds  to  certain  lots  abut- 
ting on  a  highway,  laid  out,  but  not  open, 
that  the  same  shall  remain  open  and  be  used 
as  a  public  road  by  all  persons  desiring  to 
use  the  same,  can  operate  only  as  a  private 
covenant  to  the  several  grantees  or  as  a 
dedication  which  can  be  only  made  available 
to  third  persons  by  acceptance  by  the 
public. — Stevens  vs.  Headley,  3  Rob.  533. 


VI.  CHANGE  IN  GRADE  OF. 

A  city  and  a  railroad  company  entered 
into  a  contract,  under  which  the  company 
was  authorized  to  elevate  its  tracks  and 
make  changes  in  the  grades  of  certain  streets, 
the  damages  resulting  from  such  changes  to 
be  paid  by  the  city.  HELD,  that  a  suit  at 
law  against  the  railroad  company,  by  an 
owner  of  land  abutting  on  the  street,  the 
grade  of  which  had  been  changed,  for 
damages  resulting  from  such  change  where 
the  act  complained  of  was  done  by  the  rail- 
road company  without  an  ordinance  permit- 
ting such  change  of  grade,  will  not  be  re- 
strained merely  because  the  city  had  con- 
tracted to  assume  all  liability  for  damages 
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resulting  from  the  changing  of  the  grades 
of  streets. — United  New  Jersey  Railroad 
and  Canal  Co.  vs.  Lewis,  2  Rob.  437.  A.  3 
Id.  843. 
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I.  PLEADING  AND  PRACTICE  IN 
ACCIDENT  CASES. 

1.  Contributory  Negligence. 

a.  Alighting  from  Moving  Car. 

It  is  not  contributory  negligence  per  se  to 
alight  from  a  slowly  moving  horse  car,  and 
when  personal  injury  and  a  suit  for  damages 
result  from  so  doing,  it  should  be  left  to  the 
jury  to  determine,  from  all  the  evidence, 
whether  the  proximate  cause  of  the  acci- 
dent was  the  plaintiff's  own  negligence,  or 
a  want  of  proper  care  in  the  control  or 
management  of  the  car. — Traction  Co.  vs. 
Gardner,  31  Vr.  571. 

b.  Of  Passenger  Walking  on  Trestle. 

The  conductor  of  a  trolley  car  who  had 
undertaken  to  let  off  at  a  given  destination 
the  plaintiff,  who  was  a  stranger,  carried 
him  past  it;  he  then  let  the  plaintiff  off  on 
the  company's  right  of  way,  and  directed 
him  to  walk  back  on  the  track.  While 
obeying  this  instruction  in  the  night  time 
the  plaintiff  followed  the  track  into  a  trestle, 
where  he  was  struck  by  a  car  of  the  defendant 
coming  from  the  opposite  direction.  HELD, 
(1)  that  in  giving  this  instruction  the  con- 
ductor was  acting  as  the  agent  of  the  com- 
pany; (2)  whether  he  gave  it  and  (3) 
whether  it  was  an  act  of  negligence  were 
properly  submitted  to  the  jury,  as  also  (4) 
was  the  question  of  the  contributory  negli- 
gence of  the  plaintiff  in  going  on  the  trestle 
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if  so  directed;  HELD  also,  that  if  the 
plaintiff  was  warned  by  the  conductor  not 
to  go  on  the  trestle,  he  was  guilty  of  con- 
tributive  negligence,  also  that  the  motor- 
man  whose  car  struck  the  plaintiff  was  under 
no  duty  to  be  on  the  lookout  for  pedestrians 
on  the  trestle. — Camden  &c,  Railway  Co. 
vs.  Young,  31  Vr.  193. 

c.  Op  Next  of  Kin. 

In  a  suit  to  recover  damages  under  the 
statute  for  death  occasioned  by  the  negli- 
gent act  of  another,  the  court  divided 
equally  upon  the  question  whether  con- 
tributory negligence  on  the  part  of  the  sole 
next  of  kin  will  defeat  the  action. — Con- 
solidated Traction  Co.  vs.  Hone,  31  Vr.  444. 

d.  Of  Infant  in  Street. 

That  a  child  two  years  and  three  months 
old — to  whom  contributory  negligence  can- 
not be  imputed — was  suffered  to  roam  un- 
attended in  the  public  street  cannot  relieve 
a  traction  company  from  liability  for  its 
negligence  in  the  management  of  its  car, 
resulting  in  the  child's  death. — Traction 
Company  vs.  Heitman's  Administrator,  32 
Vr.  682. 

A  boy,  nine  and  a  half  years  of  age,  while 
playing  in  the  street,  ran  in  front  of  a  trolley 
car  which  he  saw  approaching,  and  was 
struck  by  the  further  corner  of  the  fender 
HELD,  that  there  was  no  element  of  danger 
which  he  did  not  perceive  or  which  a  boy 
of  his  years  was  not  capable  of  fully  appre- 
ciating, and  that  therefore  he  took  the  risk 
of  failing  in  the  attempt  which  he  designedly 
made. — Brady  vs.  Consolidated  Traction 
Co.,  34  Vr.  25. 

A  boy  nine  and  a  half  years  of  age,  play- 
ing in  a  public  street,  ran  across  the  track 
of  a  trolley  road  and  was  struck  and  injured 
by  a  passing  car.  He  testified  that  he 
neither  saw  nor  heard  the  car.  There  was 
no  obstacle  to  his  seeing  the  car  if  he  had 
looked  before  going  on  the  track.  HELD, 
that  a  verdict  in  his  favor  cannot  be  sup- 
ported.— Brady  vs.  Consolidated  Traction 
Co.,  35  Vr.  373. 

The  rule  of  duty  which  requires  the  or- 
dinary traveler,  in  crossing  a  street  railway, 
to  use  his  powers  of  observation  to  discover 
approaching  vehicles,  and  his  judgment  how 
and  when  to  cross  without  collision,  is  also 
binding  upon  a  child  who  is  sui  juris. — 
Fitzhenry  vs.  Consolidated  Traction  Co.,  35 
Vr.  674. 

In  actions  for  injury  to  a  child  of  that 
degree  of  responsibility,  when  so  crossing 
a  street  railway,  the  question  of  contribu- 
tory negligence  is  generally  one  for  the  jury, 
but  where  it  appears  beyond  dispute  that 
the  child  in  its  attempt  to  cross  acted  in 
entire  disregard  of  the  degree  of  prudence 
which  may  be  reasonably  expected  from  one 


of  his  years,  and  has  thereby  contributed 
to  the  collision  that  caused  the  injury,  then 
the  question,  contrary  to  the  usual  rule, 
becomes  one  for  the  court  to  determine. — 
Ibid. 

In  the  present  case  the  plaintiff  was  a 
girl  nine  years  of  age,  who  was  in  the  act  of 
crossing  a  trolley  track  in  a  city  street  and 
was  injured  by  collision  with  an  approach- 
ing car.  Under  the  circumstances  as  de- 
veloped by  the  plaintiff's  evidence  at  the 
trial,  a  non-suit  was  granted.  On  error, 
HELD,  that  the  non-suit  should  be  sus- 
tained on  the  ground  of  contributory 
negligence. — Ibid. 

Whether  a  child  a  little  over  seven  years 
old,  who  had  been  injured  by  being  run  over 
by  a  car  of  defendant,  was,  or  was  not,  sui 
juris,  was  a  question  for  the  jury,  and  also, 
if  found  sui  juris,  whether,  taking  into 
consideration  his  tender  years,  he  was  guilty 
of  contributory  negligence. — Vogel  vs.  North 
Jersey  Street  Railway  Co.,  40  Vr.  219. 

e.  Failure  To  Observe  Car. 

The  plaintiff,  at  a  little  after  nine  o'clock 
on  a  dark  night,  was  approaching  on  foot  a 
trolley  road  having  a  single  track,  which 
he  intended  to  cross.  His  line  of  approach 
was  northwesterly  and  diagonal  on  the 
track.  When  he  had  somewhat  more  than 
fifty  feet  to  walk  before  crossing  the  track 
he  saw  a  car  somewhat  more  than  two 
hundred  and  fifty  feet  south  of  the  place  of 
crossing.  He  testified  that  when  from  four 
to  six  feet  distant  from  the  track  he  turned 
his  head,  looked  for  the  car  south  along  the 
track  seventy-five  or  one  hundred  feet  and 
did  not  see  it;  that  he  was  then  going 
diagonally  across;  that  the  first  thing  he 
knew  the  car  was  on  him  and  knocked  him 
down,  and  that  he  was  about  the  middle  of 
the  track  when  he  was  struck.  The  track 
to  the  south  was  straight  for  more  than  two 
hundred  and  fifty  feet  and  the  view  of  it 
was  unobstructed.  It  is  to  be  assumed  that 
the  plaintiff  moved  at  the  rate  of  an  ordinary 
walk.  Three  witnesses  observed  and  testi- 
fied as  to  the  car's  rate  of  speed.  HELD, 
that  facts  within  the  plaintiff's  knowledge 
and  observation  made  it  probable  that  the 
car,  coming  from  a  quarter  toward  which  his 
back  was  partly  turned,  would  be  danger- 
ously near  to  him  before  he  got  across  the 
track;  that  it  was  therefore  his  duty  to 
look  for  the  car  before  he  attempted  to 
cross;  that  the  car,  moving  at  any  rate  of 
speed  that  is  attributable  to  it  under  the 
evidence,  must  have  been  so  near  to  the 
plaintiff  when  he  looked  for  it  before  going 
on  the  track  that  if  he  had  not  looked 
carelessly  he  would  have  seen  it  and 
have  been  warned  of  imminent  danger ;  that 
his  failure  to  receive  warning  was  therefore 
due  to  his  own  negligence  and  that  the  non- 
suit was  properly  granted. — Jewett  vs.  Pat- 
erson  Railwav  Co.,  33  Vr.  424 
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The  principle  of  law  is  now  well  established 
and  must  be  applied,  that  it  is  not  negligence 
per  se  or  negligence  in  law  for  a  person 
driving  a  vehicle  in  approaching  a  street 
crossing  over  which  he  intends  to  cross,  to 
fail  to  look  for  an  approaching  street  car,  in 
order  to  avoid  danger  from  it.  The  ques- 
tion whether  he  was  negligent  or  not  must 
be  submitted  to  the  jury  for  them  to  deter- 
mine as  a  question  of  fact. — Dennis  vs. 
North  Jersey  Street  Railway  Co.,  35  Vr.  439. 
A.  36  Id.  312. 

One  who  passes  on  foot  along  a  crosswalk 
over  a  highway  is  bound  to  use  his  powers 
of  observation  to  discover  approaching 
vehicles,  and  should  exercise  a  reasonable 
judgment  as  to  when  and  how  to  cross  with- 
out collision. — McGrath  vs.  North  Jersey 
Street  Railway  Co.,  37  Vr.  312. 

This  rule  governs  the  relation  of  a  pedes- 
trian to  all  vehicles,  including  trolley  cars. — 
Ibid. 

Where  a  traveler  in  a  carriage  at  a  public 
crossing  was  about  to  drive  over  the  tracks 
of  a  street  railway,  and  saw  a  trolley  car 
bound  towards  him,  but  which,  at  the  time, 
was  standing  still  about  forty  feet  away, 
taking  on  or  letting  off  passengers,  and 
thereupon  he  proceeded  to  drive  over  the 
tracks  without  further  looking  towards  the 
car,  which  struck  his  horse  while  crossing, 
throwing  the  driver  out  and  injuring  him, 
in  an  action  for  the  injury,  a  motion  to  non- 
suit for  contributory  negligence  was  denied. 
HELD,  on  review,  that  the  ruling  was  cor- 
rect.— North  Jersey  Street  Railway  Co.  vs. 
Schwartz,  37  Vr.  437. 

Plaintiff  attempted  to  cross,  on  foot, 
trolley  tracks  laid  in  the  middle  of  an  avenue 
with  which  he  was  familiar.  The  time  was 
after  seven  o'clock  in  the  evening  of  Febru- 
ary 12th.  The  night  was  very  dark  and 
rainy.  He  was  struck  and  injured  by  a 
trolley  car  coming  from  the  east.  In  that 
direction  the  avenue  was  straight  for  a  long 
distance.  The  car  carried  a  headlight  at 
its  top  and  its  interior  was  also  lighted. 
From  the  configuration  of  the  ground  all 
the  lights  of  a  car  thus  approaching  could 
be  seen  for  six  hundred  and  fifty  or  seven 
hundred  feet,  and  the  headlight  for  a  much 
greater  distance.  He  testified  that  when 
he  started  to  cross  he  did  not  see  the  car, 
but  before  he  succeeded  in  crossing  he  was 
struck,  though  he  "stepped  as  quick  as  he 
could."  HELD,  that  upon  plaintiff's  case, 
his  negligence  contributing  to  his  injury  so 
clearly  appeared  that  it  was  error  to  submit 
the  case  to  the  jury. — Brown  vs.  Railroad 
Co.,  39  Vr.  618. 

A  motorman  is  not  chargeable  with  negli- 
gence because  he  fails  to  apprehend  that  a 
boy,  who  is  riding  on  the  back  of  a  wagon, 
will  jump  from  the  wagon  and  run  under  his 
car,  while  he  is  engaged  in  looking  at  the 
wagon  in  order  to  pass  it  without  a  collision. 


— Baier  vs.  Camden  and  Suburban  Railway 
Co.,  39  Vr.  42. 

Plaintiff,  an  employe  of  a  gas  company, 
was  engaged  in  laying  a  gas  main  on  a  public 
street,  and  was  kneeling  down,  with  his 
back  to  the  tracks  of  the  defendant  and 
with  one  of  his  feet  upon  or  over  the  nearest 
rail,  and,  while  handing  timber  to  the  men 
in  the  trench,  was  run  over  by  defendant's 
car.  No  warning  was  given  of  the  approach 
of  the  car,  although  it  was  the  custom  of  those 
operating  the  cars  to  ring  a  gong  when 
approaching  the  point  where  the  gas  com- 
pany's servants  were  at  work.  Before 
kneeling  plaintiff  looked  in  the  direction 
from  which  the  car  approached,  and  no  car 
was  in  sight;  he  did  not  look  again,  and  a 
minute  later  the  car  came  into  the  avenue, 
about  two  hundred  and  fifty  feet  from  where 
he  was  kneeling,  and  ran  over  his  foot. 
HELD  — 

1.  Assuming  that,  as  a  matter  of  law,  it 
cannot  be  said  that  it  is  the  duty  of  the 
street  railway  company  to  give  notice  to 
persons  working  on  the  street,  in  dangerous 
proximity  to  its  tracks,  of  the  approach  of 
its  cars,  it  is  a  question  for  the  jury,  when 
it  assumes  such  duty,  whether  its  failure  to 
give  it  is  not  negligence. 

2.  It  having  been  shown  that  the  plaintiff 
knew  that  it  was  the  custom  of  the  street 
railway  company  to  give  warning  when  a 
car  was  approaching  the  point  where  the 
gas  company's  employes  were  at  work,  and 
that  he  looked,  when  he  knelt  down,  for  the 
purpose  of  ascertaining  whether  a  car  was 
approaching,  it  was  a  question  for  the  jury 
whether  it  was  negligent  for  him,  under 
existing  circumstances,  not  to  make  another 
observation  during  the  minute  which 
elapsed  before  the  accident  occurred. — 
Daum  vs.  North  Jersey  Street  Railway  Co., 
40  Vr.  1.     A.  41  Id.  338. 

If  a  person  drives  upon  a  trolley 
track  without  exercising  reasonable  ob- 
servation to  ascertain  whether  there  is 
danger  from  an  approaching  car,  he  is 
guilty  of  contributory  negligence. — Sola- 
tinow  vs.  Jersey  City,  &c,  Railway  Co.,  41 
Vr.  154. 

f.  Riding  on  Platform  of  Car. 

It  is  not  negligence  per  se  for  the  passen- 
ger to  ride  upon  the  platform  of  an  electric 
street  railway  car,  nor  to  get  up  and  go 
there  from  inside  the  car,  before  the  car  has 
stopped,  to  await  an  opportunity  to  alight. 
— Scott  vs.  Bergen  County  Traction  Co.,  34 
Vr.  407.     A.  Z5  Id.  362. 

The  railway  company  operating  such  a 
car  is  bound  to  exercise  a  high  degree  of 
care  to  carry  its  passengers  safely  in  or  upon 
whatever  part  of  the  car  they  are  permitted 
to  ride. — Ibid. 

Whether  a  passenger  riding  upon  a  plat- 
form, or  standing  there  awaiting  an  op- 
portunity to  alight  whilst  the  car  is  moving, 
should  in  the  exercise  of  ordinary  care  for 
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his  own  safety  take  hold  of  the  handrail 
there,  is  a  question  which,  under  all  the 
circumstances,  must  be  determined  by  the 
jury. — Ibid. 

g.  Or  Bicyclists. 

Evidence  that  a  bicyclist  was  riding  in  a 
bent  position,  at  a  considerable  Bpeed,  in  a 
public  highway,  will  not  necessarily  estab- 
lish negligence  contributory  to  his  death, 
occurring  by  his  being  thrown  from  his  wheel 
by  reason  of  the  obstruction  of  a  hose 
stretched  across  the  highway,  if  the  attitude 
of  deceased  was  consistent  with  such  observ- 
ation as  a  traveler  on  the  highway  is  re- 
quired to  make  in  respect  to  such  obstacles, 
and  the  evidence  may  justify  an  inference 
that  the  obstacle  might  escape  the  required 
observation. — Morhart  vs.  North  Jersey 
St  net  Railway  Co.,  35  Vr.  236. 

It  is  not  necessarily  negligent  for  a  trav- 
eler upon  a  bicycle  to  stop  upon  the  track 
in  front  of  an  approaching  car.  without 
looking  behind  him,  when  the  usual  audible 
warning  of  its  approach,  by  bell  or  x<<i\\z.  is 
not  given  by  the  motorman. — Zolpher  vs. 
Camden  and  Suburban  Railway.  Co.,  10  Vr. 
417. 

h.  Intoxication. 

When  one,  by  reason  of  his  own  voluntary 
intoxication,  exposes  himself  to  danger  and 
receives  injuries  which  he  could,  and  by  the 
exercise  of  ordinary  prudence  would,  have 
avoided  if  sober,  he  is  guilty  of  contributory 
negligence  and  cannot  recover  for  such  in- 
juries.— Bageard  vs.  Consolidated  Traction 
Co.,  35  Vr.  316. 

i.  Dangers  ab  Extra. 

There  was  evidence  from  which  the  jury 
might  infer  that  the  plaintiff  a  passenger  on 
a  trolley  car,  had  notified  the  conductor  of 
his  desire  to  alight ;  that  the  car  had  slowed 
down ;  that  the  passenger  had  got  upon  the 
run-board  in  preparation  to  alight;  that  the 
car  then  increased  its  speed,  and  that  the 
passenger,  in  endeavoring  to  again  signal 
the  conductor,  leaned  over  so  far  that  his 
head  was  brought  in  contact  -with  the  handles 
of  the  door  of  a  milk  wagon  proceeding  in  the 
same  direction  with  the  car,  and  that  he  thus 
received  the  injuries  for  which  he  brought 
suit. 

1.  Quaere.  Whether  in  respect  to  dan- 
gers ab  extra  not  created  by  the  carrier  nor 
the  result  of  the  construction  or  operation  of 
its  road,  it  is  per  se  negligence  in  the  passen- 
ger to  take  a  position  on  the  run-board  of  a 
car? 

2.  HELD,  that  on  taking  such  a  position 
the  passenger  was  under  a  duty  to  use  his 
powers  of  observation  and  observe  and  avoid 
dangers  ab  extra,  and  that  the  evidence 
that  he  leaned  over  so  far  as  to  be  carried 
against  a  passing  vehicle  which  he  did  not 
observe,  and  which,  if  he  had  used  observa- 
tion, he  could  have  observed  and  avoided, 
established  his  negligence   contributing  to 


his  injury. — Flvnn   vs.   Consolidated  Trac- 
tion Co.,  35  Vr."375. 

Trolley  cars  and  the  driver  of  ordinary 
carriages  have  equal  rights  upon  the  public 
streets  and  street  crossings.  The  first  to 
reach  the  crossing  has  the  right  to  pass  over 
first,  but  if  it  appears  that  the  motorman 
does  not  intend  to  respect  his  right  of 
priority  and  that  the  driver  cannot,  in  the 
exercise  of  reasonable  prudence,  exercise  his 
right,  he  is  guilty  of  contributory  negligence 
if  he  fails  to  wait  or  turn  aside  if  he  can  do 
so  by  the  use  of  due  care,  and  thus  protect 
himself  from  injury. — Earle  vs.  Consolidated 
Traction  Co.,  35  Vr.  573. 

In  such  case  the  remedy  of  the  driver 
would  be  by  suit  against  the  trolley  company 
for  failing  to  observe  his  right  of  priority  at 
the  crossing. — Ibid. 

A  passenger  on  a  trolley  car  notified  the 
conductor  to  let  him  off  at  a  certain  street 
corner.  The  conductor  neglected  to  stop 
at  the  designated  place.  The  passenger 
t  hereupon  stepped  out  on  the  running-board, 
and  leaned  outward,  looking  backward,  in 
order  to  be  able  to  see  the  conductor  and  at- 
tract liis  attention.  While  doing  this  he 
was  struck  and  injured  by  a  wagon  which 
he  had  not  observed,  but  which  was  pro- 
ceeding along  the  street,  in  the  same  direc- 
tion as  the  car  and  which  was  overtaken  by 
it.  HELD,  that  the  passenger,  by  leaning 
out  so  far  from  the  body  of  the  car  as  to  be 
carried  against  a  passing  wagon,  whose 
presence  he  had  not  observed,  but  which 
he  could  have  seen  and  avoided  had  he 
looked,  was  guilty  of  negligence.  HELD 
further,  that  an  injury  received  under  such 
conditions  was  not  the  natural  result  of  the 
negligent  act  of  the  conductor  in  failing  to 
stop  his  car  at  the  place  designated  by  the 
passenger. — Flvnn  vs.  Consolidated  Trac- 
tion Co.,  38  Vr.  546. 

Plaintiff,  while  seated  in  a  street  car,  with 
his  arm  resting  upon  the  frame  of  an  open 
window,  was  injured  in  a  collision  between 
the  car  and  a  part  of  a  load  of  a  passing 
wagon,  which  overhung  the  side  of  the 
wagon  and  struck  the  plaintiff's  arm.  The 
trial  judge  instructed  the  jury,  in  substance, 
that  if  any  part  of  the  plaintiff's  arm  pro- 
truded beyond  the  line  of  the  car,  and  but 
for  this  fact  he  would  not  have  been  in- 
jured, then  the  plaintiff  had  failed  to  estab- 
lish negligence  on  the  part  of  the  defendant 
company,  and  the  verdict  must  be  in.  favor 
of  the  defendant.  HELD,  unnecessary  for 
the  judge  to  go  further  and  charge  the  jury 
that  the  position  suggested  for  the  plain- 
tiff's arm  evidenced  neglect  on  his  part. — 
Zeliff  vs.  North  Jersey  Street  Railway  Co.. 
40  Vr.  541. 

Upon  the  trial  of  an  action  by  a  passenger 
to  recover  for  injuries  sustained  by  contact 
with  a  trolley  pole  while  walking  upon  the 
running-board  of  a  moving  car,  the  evidence 
tended  to  show  the  following  facts:    The 
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trolley  poles  stood  between  the  tracks  at 
intervals  of  one  hundred  and  twenty-five 
feet  and  were  distant  from  the  outside  of 
the  car  when  passing  one  foot  and  eight 
inches ;  ordinarily  the  side  next  to  the  poles 
was  closed  by  a  movable  bar  and  wire  grat- 
ing so  that  the  entrance  and  exit  of  passen- 
gers would  be  away  from  the  poles;  for 
several  weeks,  a  bridge  being  out  of  order, 
the  car  was  switched  to  the  opposite  track, 
and  ran  some  distance  without  a  change  of 
the  bar  and  grating;  the  plaintiff  was  a  fre- 
quent traveler  upon  the  car  and  was  more  or 
less  familiar  with  the  situation;  on  the  occa- 
sion in  question  he  had  stepped  upon  the 
rear  platform,  and  the  seat  being  occupied, 
stood  against  the  dashboard;  the  conductor 
had  passed  along  the  running-board  col- 
lecting fares,  in  safety,  while  the  car  was 
moving,  and  when  collecting  plaintiff's  fare 
invited  him  to  "go  in  the  car  and  sit  down;" 
as  it  approached  an  intersecting  street  the 
car  slowed  down  and  had  stopped,  or  almost 
stopped,  when  plaintiff  stepped  down  upon 
the  running-board  and  was  about  to  take 
a  seat  inside,  when,  by  a  sudden  forward 
movement  of  the  car,  he  lost  his  balance, 
collided  with  one  of  the  poles  and  fell. 
Motion  to  non-suit  and  direct  a  verdict  on 
the  grounds  of  contributory  negligence  and 
obvious  risk  were  refused.  Upon  review  it 
was  HELD  that  the  questions  were  for  the 
jury,  and  that  there  was  no  error  in  the  rul- 
ing.— Wheeler  vs.  South  Orange,  &c,  Trac- 
tion Co.,  41  Vr.  725. 

j.  Of  Third  Person. 

When  a  person  receives  injury  by  colli- 
sion with  a  car  while  riding  by  invitation 
and  without  lure,  in  a  carriage  driven  and 
owned  by  another,  the  negligence  of  the 
driver  is  not  imputable  to  him. — Noonan  vs. 
Consolidated  Traction  Co.,  35  Vr.  579. 

A  child  who,  by  reason  of  its  mental 
capacity,  is  non  sui  juris,  is  not  to  be  charged 
with  the  negligence  of  the  person  in  whose 
custody  it  is. — Markey  vs.  Consolidated 
Traction  Co.,  36  Vr.  82.     A.  Id.  682. 

k.  Obvious  Risks. 

A  person  cannot  take  chances  and  hold 
himself  free  from  contributory  negligence. 
There  is  a  difference  between  an  unforeseen 
peril  and  being  overtaken  by  one  recklessly 
incurred. — Schwanewede  vs.  North  Hudson 
Railway  Co.,  38  Vr.  449. 

If  it  appears  that  the  trolley  car  motor- 
man  is  not  going  to  respect  your  rights  to 
cross  the  street  first,  you  must  wait,  or  you 
are  guilty  of  contributory  negligence  if  hurt. 
—Ibid. 

A  person  who,  while  attempting  to  cross 
over  the  tracks  of  a  trolley  road,  in  front  of 
a  car  which  is  only  one  and  a  half  times  its 
own  length  away,  falls  and  is  run  over  by  it, 
contributes,  by  his  own  negligence  and 
recklessness,  to  the  injury  which  h,e  receives 


and  must  bear  the  consequences  of  his 
temerity. — Gilliland  vs.  Middlesex  and 
Somerset  Traction  Co.,  38  Vr.  542. 

1.  Attempting  To  Board  Moving  Car. 

Although  it  cannot  be  held,  as  a  matter  of 
law,  that  a  person  who  attempts  to  board  a 
trolley  car  while  it  is  in  motion  is  negligent, 
yet  when  the  fact  that  the  car  is  in  motion 
is  the  sole  producing  cause  of  the  injury 
sued  for,  the  risk  of  its  occurrence  is  one 
which  the  person  making  the  attempt  must 
be  held  to  have  assumed. — Murphy  vs. 
North  Jersey  Street  Railway  Co.,  42  Vr.  5. 

m.  Plaintiff  Need  Not  Negative. 

The  rule  that  plaintiff  is  required  not  only 
to  establish  the  negligence  of  the  defendant, 
in  his  opening  case,  but  he  is  also  required 
to  negative  the  fact  of  negligence  on  his  own 
part  does  not  prevail  in  this  state. — Cohen 
Vs.  North  Jersey,  &c,  Railway  Co.,  29 
N.  J.  L.  J.  299. 

2.  Negligence. 

a.  Failure  To  Stop  Car  at  Railroad 
Crossing. 

The  fact  that  the  electric  company  and 
the  railroad  company  have  an  agreement 
between  each  other,  providing  for  a  derail- 
ing switch  on  the  tracks  of  the  electric  rail- 
way, as  a  precaution  against  collision  _  at 
such  crossing,  and  providing  also  in  addition 
thereto  that  before  an  electric  car  shall  be 
permitted  to  pass  over  such  crossing,  the 
conductor  of  the  electric  car,  who  shall  be 
operating  such  derailing  switch,  shall  look 
in  both  directions  and  listen  for  the  approach 
of  the  railroad  train,  will  not  excuse  the  rail- 
road company  from  giving  the  statutory 
signals  as  a  warning  of  such  approach. 
and  where  the  neglect  to  give  such 
signal  in  an  action  on  the  part  of  the  railroad 
company  against  the  electric  company  ap- 
pears as  contributing  to  the  collision,  the 
railroad  company  cannot  recover,  nowith- 
standing  the  negligence  of  the  conductor 
of  the  electric  car  in  operating  the  derailing 
switch,  and  his  neglect  to  look  in  both  direc- 
tions and  to  listen  for  the  approach  of  the 
train.— N.  Y.  &  G.  L.  Railway  Co.  vs.  N.  J. 
Electric  Co.,  31  Vr.  52. 

The  steam  railroad  has  the  right  of  way 
over  such  crossing,  to  run  at  such  high  rate 
of  speed  as  it  chooses,  and  ordinarily  it 
exercises  all  the  care  required  when  the 
whistle  of  the  locomotive  is  sounded  or  its 
bell  rung,  at  the  distance  required  by  the 
statute,  from  the  crossing,  and  the  sound  of 
the  bell  or  whistle  continued  until  the  cross- 
ing is  passed,  but  this  it  is  bound  to  do,  and 
if  the  neglect  to  so  sound  such  whistle  or 
ring  such  bell  contributes  to  the  collision  and 
injury,  the  railroad  company  will  be  pre- 
vented from  a  recovery  for  injuries  arising 
thereto  by  reason  of  the  collision. — Ibid. 

The  same  character  or  degree  of  care  to 
avoid  collision  must  be  exercised  by  those 
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operating  an  electric  car  along  a  public 
highway,  in  approaching  and  going  over 
a  steam  railroad  crossing  of  such  highway, 
as  is  required  to  be  exercised  by  one  driving 
or  operating  any  ordinary  vehicles  along 
and  over  such  railroad  crossing;  and  they 
must  look  and  listen  for  the  approaching 
train,  and  if  such  care  be  not  exercised,  the 
electric  railway  company  will  be  liable  to 
the  steam  railroad  company  for  injuries 
arising  thereto  by  reason  of  collision,  unless 
the  negligence  of  the  servants  of  the  railroad 
company  contributed  to  the  accident. — 
Ibid. 

b.  Escape  of  Electricity. 

Escape  of  electricity  from  a  street  railway 
to  the  injury  of  a  horse,  being  driven  on  a 
public  street,  is  presumptive  proof  of 
negligence  in  the  operation  of  the  railway 
Res  ipsa  loquitur. — Trenton  Passenger  Rail- 
way Co.  vs.  Cooper,  31  Vr.  219. 

c.  As  General  Question  tor  Jury. 

Questions  of  dispute  of  matters  of  fact 
relating  to  the  negligence  of  the  one  party 
and  the  contributory  negligence  of  the  other, 
are  properly  submitted  to  the  jury. — N.  Y. 
&  G.  L.  Railway  Co.  vs.  N.  J.  Electric  Co., 
31  Vr.  52. 

It  is  the  province  of  the  jury  to  pass  upon 
testimony  from  which  the  negligence  of  the 
defendant  may  be  inferred. — Bliss  vs.  Ber- 
gen County  Traction  Co.,  35  Vr.  601. 

The  capacity  of  a  child  between  four  and 
five  years  of  age  to  care  for  its  own  safety 
is  a  question  for  the  jury  and  not  for  the 
court. — Markey  vs.  Consolidated  Traction 
Co.,  36  Vr.  82.     A.  Id.  682. 

Where  the  evidence  is  conflicting  upon 
the  question  of  the  defendant's  negligence, 
or  as  to  whether  the  negligence  of  the  plain- 
tiff contributed  to  the  injury,  the  case  is  a 
proper  one  for  the  jurv. — Hanley  vs.  North 
Jersey  Street  Railway  Co.,  36  Vr.  447. 

In  an  action  for  damages  resulting  from 
an  injury  caused  by  negligence,  it  is  the  duty 
of  the  trial  judge,  when  requested  to  non- 
suit or  direct  a  verdict,  to  determine  whether 
any  facts  have  been  established  by  evidence 
from  which  negligence  may  be  reasonably 
inferred;  if  the  real  facts  have  not  been 
established  by  the  evidence  he  must  submit 
them  to  the  jury. — Vrooman  vs.  North 
Jersey  Street  Railway  Co.,  41  Vr.  818. 

If  from  the  testimony  in  a  case  the  jury 
may  legitimately  find  that  when  the  plain- 
tiff" started  to  cross  the  trolley  tracks  laid 
in  a  public  highway- it  was  apparently  safe 
for  him  to  do  so  under  the  conditions  within 
his  observation,  one  of  which  was  a  trolley 
car  sufficiently  distant  to  be  checked — or, 
if  need  be,  stopped  before  it  should  reach 
him — the  question  of  the  plaintiff's  con- 
tributory negligence  is  for  the  jury. — Conrad 
vs.  Elizabeth,  &c,  Railway  Co.,  41  Vr.  676. 


d.  Failure  To  Give  Signals  or 
Warning. 

Where  the  trial  judge  charged  that  it  was 
the  duty  of  the  managers  of  a  car  operated 
by  electric  motors  at  a  high  rate  of  speed  to 
give  audible  signals  of  the  approach  of  the 
car,  the  non-performance  of  which  duty  was 
evidence  of  negligence,  which,  if  the  proxi- 
mate cause  of  the  injury  complained  of  was 
actionable.  HELD,  that  the  charge  was 
free  from  error. — Consolidated  Traction  Co. 
vs.  Chenowith,  32  Vr.  554. 

It  is  not  error  in  a  trial  judge  to  charge 
the  jury  that  if  the  motorman  operating  on 
the  public  streets  an  electric  street  railway 
car,  on  which  a  bell  or  gong  is  maintained 
to  be  rung  or  sounded  as  a  signal  of  danger, 
fails  to  give  timely  signals  of  danger  in 
approaching  a  street  crossing  which  he 
intends  to  cross,  that  such  failure  is  evidence 
of  negligence  on  the  part  of  the  motorman. — 
Denote  vs.  North  Jersey  Street  Railway  Co., 
35  Vr.  439.     A.  36  Id.  312. 

e.  Duty  Toward  Infant  in  Street. 

A  child,  about  two  years  and  nine  months 
old,  attempted  to  cross  a  public  street  in 
which  a  line  of  trolley  cars  was  operated. 
There  was  a  car  then  coming  towards  the 
child.  From  the  evidence  the  jury  could 
infer  that,  although  its  power  was  off,  the 
car  was  running  at  great  speed,  occasioned 
by  a  down  grade  and  its  very  crowded  con- 
dition, and  that  when  the  motorman  saw 
the  child  start  to  cross  he  did  not  apply  the 
brakes  or  attempt  to  retard  the  speed  of  the 
car  until  the  child  fell  upon  the  track.  It 
was  run  over  before  the  car  stopped. — 
Murray  vs.  Paterson  Railway  Co.,  32  Vr.  301 . 

Upon  the  charge  the  verdict  must  be  taken 
to  have  determined  that  the  car  was  run  at 
an  unreasonable  rate  of  speed,  and  that  the 
liability  of  the  defendant  was  thus  made 
out.  HELD,  that  defendant  has  no  ground 
of  complaint  thereon.  But  in  declaring  this 
conclusion  it  is  not  intended  to  indicate 
an  opinion  that  a  motorman,  running  his 
car  in  a  public  street,  is  not  bound  to  con- 
sider the  apparent  condition  of  persons 
attempting  to  cross  the  street,  and  if  they 
appear  to  be  infants  of  tender  age,  or 
crippled,  decrepit  or  drunken  persons,  to 
regulate  the  speed  of  the  car  as  reasonable 
prudence  would  require,  considering  their 
right  to  cross  the  street  and  such  risks  as 
might  naturally  result  from  their  apparent 
condition. — Ibid. 

By  this  qualification  and  by  other  parts 
of  the  charge  it  appears  that  the  case  was 
tried  on  the  theory  that,  if  the  car  was  run 
at  reasonable  speed,  the  motorman  was  not 
bound  to  take  into  consideration  the  possi- 
bility of  the  fall  of  a  child  of  that  age  in 
crossing,  while,  if  running  at  an  unreason- 
i  able  rate  of  speed,  he  was  bound  to  that 
duty.— Ibid. 
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The  trial  judge  was  requested -to  charge 
that,  in  regulating  the  speed  of  the  car,  the 
motorman  was  not  bound  to  allow  for  the 
possibility  that  a  child  of  that  age  might 
undertake  to  cross  and  fall  upon  the  track 
so  as  to  be  unable  to  get  off  before  being  run 
over.  The  request  was  given  with  the 
qualification  that  the  rate  of  speed  of  the 
car  was  otherwise  reasonable. — Ibid. 

A  motorman  in  charge  of  an  electric  trac- 
tion car  moving  in  the  public  streets,  where 
he  has  reason  to  expect  little  cliildren  are 
playing,  must  exercise  a  high  degree  of 
watchfulness  in  the  operation  of  his  car. — 
Traction  Co.  vs.  Heitman's  Administrator, 
32  Vr.  682. 

That  a  child  two  years  and  three  months 
old— to  whom  contributory  negligence  can- 
not be  imputed — was  suffered  to  roam  un- 
attended in  the  public  street  cannot  relieve 
a  traction  company  from  liability  for  its 
negligence  in  the  management  of  its  car, 
resulting   in   the    child's    death. — Ibid. 

f.  In  Obstructing  Street. 

Whilst  a  street  car  company  has  the  right 
to  place  a  pile  of  car  track  rails  upon  the 
street,  temporarily,  for  its  use  in  reconstruct- 
ing or  repairing  its  car  track,  yet  it  is  bound 
to  the  duty  to  exercise  reasonable  care  to 
guard  the  public,  using  the  street  against 
the  danger  arising  from  the  rails  so  placed 
upon  the  street,  and  in  the  night  time  to 
place  a  guard  or  signal  of  warning  to  persons 
using  the  street,  and  this  duty  exists  whether 
the  pile  of  rails  be  placed  in  the  gutter  of  the 
street  or  in  some  other  portion  thereof. — 
Thomas  vs.  Consolidated  Traction  Co.,  33 
Vr.  36. 

Where  the  plaintiff,  in  the  night  time, 
had  come  from  a  house  on  the  street  and  was 
endeavoring  to  cross  over  the  curb  and 
street  to  board  a  street  car,  and  in  so  doing 
so  tumbled  and  fell  upon  a  pile  of  street  car 
rails  placed  in  the  gutter  or  alongside  the 
street,  over  which  he  was  crossing  in  order 
to  take  the  car,  the  pile  of  rails  extending  a 
few  inches  above  the  curb,  there  being  no 
signal  of  danger  or  guard  placed  there  to 
warn  the  plaintiff  of  the  existence  of  the  pile 
of  rails  at  that  place,  and  the  street  lamps 
or  lights  being  at  some  distance  away,  up 
and  down  and  across  the  street,  and,  under 
the  evidence,  it  being  a  matter  of  fair  con- 
troversy whether  the  rails  could  be  seen  by 
the  plaintiff  in  the  exercise  of  ordinary  care 
in  passing  over  the  gutter  or  side  of  the 
street,  a  case  is  presented  which  calls,  as 
matter  of  fact,  for  a  determination  by  the 
jury  whether  the  defendant  company, which 
placed  the  pile  of  stones  in  the  gutter,  had 
exercised  reasonable  care  to  protect  the 
plaintiff  from  the  injury  arising  to  him  by 
reason  of  his  fall,  and  also  whether  the 
plaintiff  himself  had  exercised  reasonable 
or  ordinary  care  in  passing  over  the  street  to 
reach  the  car. — Ibid. 


Every  person  occupying  lands  abutting 
upon  a  public  street  has  a  right  to  obstruct 
the  sidewalk  in  front  thereof  for  a  reasonable 
time,  in  order  to  move  heavy  merchandise 
to  or  from  his  premises,  provided  he  does  so 
in  such  a  way  as  not  to  interfere  with  its  use 
by  the  public  to  a  greater  extent  than  is 
necessary  for  the  purpose,  and  does  not 
thereby  become  bound  to  furnish  to  the 
passerby  a  safe  passage  around  the  obstruc- 
tion.— Tompkins  vs.  North  Hudson  Railway 
Co.,  34  Vr.  322. 

Quaere.  Whether  a  street  railway  com- 
pany may  lawfully  lay  a  hose  across  a  public 
highway,  from  a  hydrant  at  its  side  to  a 
tank  car  on  the  company's  track,  for  the 
purpose  of  filling  the  tank  with  water  to 
be  used  in  sprinkling  the  company's  tracks? 
If  a  right  to  place  such  an  obstruction  in  a 
public  highway  exist,  it  must  raise  a  duty  on 
the  company,  which  it  owes  to  all  travelers 
on  the  highway,  to  give  such  warning  of  the 
obstruction  as  would  be  reasonably  required 
to  protect  the  traveler  from  injury  occa- 
sioned thereby,  and  whether  such  warning 
was  in  fact  given  must  be  a  question  for  the 
jury. — Mohart  vs.  North  Jersey  Street  Rail- 
way Co.,  35  Vr.  236. 

g.  In  Starting  Car. 

A  boy  twelve  years  of  age  was  about  to 
take  passage  on  an  open  electric  street  car 
having  a  bar  across  the  side  next  to  an 
adjoining  track.  Under  the  conductor's 
eye  he  stepped  upon  the  foot-board  at  the 
barred  side,  and  before  he  was  fairly  on,  the 
car  was  started  by  the  conductor's  signal 
and  the  boy  was  thrown  down  and  injured. 
HELD,  that  the  questions  of  the  conduc- 
tor's negligence  and  of  contributory  negli- 
gence in  the  boy  were  for  the  jury,  and  that 
a  non-suit  was  wrong. — Kelly  vs.  Consoli- 
dated Traction  Co.,  33  Vr.  514. 

In  an  action  against  a  street  railway  com- 
pany for  personal  injury  the  plaintiff  testi- 
fied that  he  signaled  the  conductor  to  stop 
the  car,  that  he  was  in  the  act  of  alighting, 
one  foot  being  on  the  ground  and  the  other 
on  the  car,  the  conductor  signaled  to  start 
and  the  car  started  so  suddenly  that  he  was 
thrown  violently  to  the  ground  and  injured. 
No  other  Witness  testified  to  the  cause  or 
manner  of  the  accident.  HELD,  the  judge 
did  right  in  allowing  the  case  to  go  to  the 
jury. — Fenig  vs.  North  Jersey  Street  Rail- 
way Co.,  35  Vr.  715. 

The  starting  of  a  trolley  car  before  an 
infant  passenger,  who  is  in  her  mother's 
care,  has  been  seated,  is  not,  in  itself,  a 
negligent  act. — Herbich  vs.  North  Jersey 
Street  Railway  Co.,  36  Vr.  381. 

In  the  case  of  a  plaintiff  two  years  and 
nine  months  old,  who  was  thrown  by  the 
starting  of  a  street  car  which  she  had 
boarded,  before  she  had  time  to  be  seated, 
and  while  she  was,  for  the  moment  out  of 
the  reach  of  her  attendant,  who  was  also 
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boarding  the  car,  it  is  not  error  for  the  courl 
to  refuse  to  charge  the  jury  "thai  the  atari 
ing  < »f  a  car  before  a  passenger  is  seated  is 

not    negligence.  —  Ilcrhich    VS.    North    Jersey 
Street  Railway  Co.,  38  Vr.  57  1. 

The  motorman  of  an  electric  street  rail- 
way car  started  his  car  at  moderate  speed 
to  cross  an  intersecting  steam  railroad  con- 
sisting of  three  tracks,  after  his  conductor 
had  gone  forward  upon  the  crossing  and 
had  used  proper  care  to  ascertain  that  no 
railroad  train  was  to  be  expected;  while 
thus  proceeding  over  the  crossing  at  moder- 
ate speed,  the  motorman  became  suddenly 
aware  of  a  railroad  train  rounding  a  curve 
nearby  and  coming  toward  his  car,  at  a  high 
rate  of  speed  without  timely  warning  by  bell 
or  whistle;  a  collision  seemed  imminent  and 
was  in  fact  narrowly  averted;  the  motor- 
man,  on  seeing  the  danger,  instantly  applied 
all  power  and  increased  the  speed  of  his  car 
to  the  utmost  in  order  to  escape  the  collish  in  : 
it  was  claimed  that  in  the  lurch  of  the  street 
car  thereby  occasioned,  a  passenger  was 
thrown  to  the  floor  of  the  car  and  injured. 
HELD,  that  a  verdict  attributing  negligence 
to  the  motorman  on  these  facts  cannot  lie 
supported. — Corkhill  vs.  Camden  and  Su- 
burban Railway  Co.,  40  Vr.  97. 

In  an  action  for  personal  injuries  alleged 
to  have  been  caused  whilst  a  passenger  was 
attempting  to  board  a  car  at  an  elevated 
railroad  station,  at  which  passengers  alight 
and  are  taken  on,  by  the  negligence  of  the 
conductor  suddenly  starting  the  car  before 
an  opportunity  had  been  afforded  the  pas- 
senger to  fairly  get  on  or  in  the  ear,  and 
where  the  evidence  is  in  dispute  or  is  con- 
flicting, the  case  is  one  for  the  determina- 
tion of  the  jury  both  as  to  the  negligence  of 
the  conductor,  and  the  contributory  negli- 
gence of  the  plaintiff,  and  a  motion  to  non- 
suit will  not  be  granted  nor  a  verdict 
directed  for  the  defendant. — McKenna  vs. 
North  Hudson  County  Railway,  35  Vr.  106. 

The  actual  management  of  the  car  in  such 
cases,  not  the  result  and  effects,  should 
determine  the  question  of  the  carrier's 
negligence. — Faul  vs.  North  Jersev  Street 
Railway  Co.,  41  Vr.  795. 

It  is  not  sufficient  evidence  of  negligence 
in  the  motorman  of  an  electric  street  railway, 
when  about  to  start,  or  to  increase  the  mo- 
tion of,  a  heavily  loaded  passenger  car,  that 
he  turned  on  the  power  and  released  his 
brake  so  as  to  cause  a  passenger  standing 
on  the  front  platform  to  "swing  to  the  side 
a  little  bit,"  or  "fall  a  little  to  the  side." 
From  such  a  result  alone  the  jury  cannot 
reasonably  and  legitimately  infer  negligence 
of  car  operation  against  the  carrier. — Ibid. 

A  passenger  upon  a  crowded  trolley  car 
in  a  city  street,  desiring  to  alight  there- 
from, and  being  unable  to  communicate  with 
the  conductor  because  of  the  crowd,  reached 
the  motorman,  and  he,  in  response  to  the 
request  of  the  passenger,  put  on  his  brake 


and    slowed    down    the   car,    whereupon    the 

passenger,  while  the  car  wa-  moving  alowly, 
proceeded  to  step  through  the  gate  which 

was  open,  and  down  upon  the  step,  awaiting 
his  opportunity  to  alight,  when,  by  a  Midden 
jerk  of  the  car,  he  was  thrown  upon  the 
ground,  one  foot  going  under  the  wheel, 
whereby  he  sustained  serious  injury.  At 
the  trial  of  a  suit  for  damages  against  the 
company,  these  facts  appearing,  the  court 
was  requested  to  direct  a  verdict  for  the 
defendant  on  the  grounds  of  contributory 
negligence;  the  request  was  refused  by  the 
trial  judge.  Upon  review  it  was  HELD, 
that  the  action  of  the  passenger  did  not 
constitute  negligence,  per  Be,  and  whether 
he  was  negligent  fir  not,  was  a  question  for 
the  jury,  and  that  there  was  no  error  in  the 
ruling. — Paganini  vs.  North  Jersey  Street 
Railway  Co.,  41  Vr.  385. 

h.  Res  Ipsa  Loquitur. 

In  a  suit  brought  against  a  street  railroad 
company  by  a  passenger  for  injuries  caused 
by  the  derailment  of  the  car,  proof  of  the 
happening  of  the  accident  is  sufficient  to 
charge  the  company  with  negligence  and  to 
place  upon  it  the  burden  of  showing  that  the 
injuries  were  not  received  through  any  fault 
on  its  part. — Bergen  County  Traction  Co. 
vs.  Demarest,  33  Vr.  7.35. 

The  occurrence  of  a  sudden  lurch  or  jerk 
of  a  street  railway  car  of  sufficient  violence 
to  throw  a  passenger  off  the  platform,  who 
was  there  preparing  to  alight,  and  awaiting 
the  stoppage  of  the  car  for  that  purpose, 
justifies  an  inference  of  a  breach  of  duty 
upon  the  part  of  those  operating  the  car 
within  the  maxim  res  ipsa  loquitur,  Trac- 
tion Co.  vs.  Thalheimer,  30  Vr  474.  That 
the  car  was  following  another  closely,  which 
was  stopping  and  starting  suddenly,  is  a  fact 
for  the  consideration  of  the  jury  in  determ- 
ining the  cause  of  the  sudden  lurch  or  jerk, 
and  as  bearing  upon  the  questions  of  negli- 
gence arising  in  the  cause. — Scott  vs.  Bergen 
County  Traction  Co..  34  Vr.  407.  A.  35  Id. 
362. 

A  mere  fall  from  a  street  car  without  any 
evidence  to  show  how  the  fall  was  occasii  ined, 
raises  no  presumption  of  negligence  on  the 
part  of  the  operators  of  the  car. — Pavnter 
vs.  Bridgeton,  &c,  Traction  Co.,  3S  Vr.  619. 

The  doctrine  of  res  ipsa  loquitur  is  appli- 
cable only  when  the  thing  shown  speak-  of 
the  negligence  of  the  defendant,  not  merely 
of  the  happening  of  the  accident. — Ibid. 

i.  Duty  Toward   Driver  of  a  Vehicle. 

The  driver  of  a  vehicle,  upon  a  road  used 
bv  the  public  at  large,  which  crosses  the 
track  of  an  electric  railway,  must  exercise 
reasonable  care  to  avoid  collision,  and  the 
same  duty  rests  upon  the  motorman  of  a 
trolley  car  in  approaching  the  crossing  of 
such  a  road,  whether  the  crossing  is  in  the 
country  or  in  a  town;  and  in  caseof  accident, 
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the  question  whether  either  or  both  of  said 
parties  failed  in  such  duty  is  one  to  be 
determined  by  the  jury,  when  the  proofs  on 
the  subject  of  negligence  leave  that  question 
in  doubt.  Neither  party  at  such  a  crossing 
has  a  paramount  right  of  way. — Atlantic 
Coast  Electric  Railroad  Co.  vs.  Rennard,  33 
Vr.  773. 

Plaintiff  was  driving,  at  night,  a  one- 
horse  wagon  along  a  public  highway,  and 
upon  the  right  hand  or  outbound  track  of 
defendant.  Plaintiff  had  notice  that  an 
outbound  car  desired  to  pass  him  upon  the 
track.  He  turned  upon  the  left  hand  or  in- 
bound track,  and,  after  proceeding  some 
sixty  feet,  the  wagon  was  struck  by  an  in- 
bound car  with  such  violence  as  to  justify 
the  inference  that  the  car  was  running  at 
very  great  speed,  or  at  such  speed  that  the 
motorman  could  not  stop  after  the  wagon 
was  perceived  by  the  light  from  the  head- 
light, which  was  burning.  HELD,  that 
there  was  a  question  for  the  jury  as  to  the 
negligence  of  the  motorman  in  running  and 
managing  his  car. — Hughes  vs.  Camden  and 
Suburban  Railway  Co.,  36  Vr.  203. 

There  was  evidence  from  which  a  jury 
might  find  that  plaintiff  would  have  been 
put  in  peril  if  he  had  turned  out  to  the  right. 
HELD,  that  he  was  not  necessarily  negli- 
gent in  turning  to  the  left,  although  he  was 
thus  brought  upon  the  inbound  track,  but 
that  there  was  a  question  for  the  jury 
whether  or  not  his  act  was  wanting  in 
proper  prudence. — Ibid. 

A  verdict  for  the  plaintiff  cannot  be  sus- 
tained where  the  testimony  makes  it  appear 
more  probable  at  least  that  the  plaintiff's 
injury  resulted  from  his  own  carelessness, 
in  suddenly,  and  without  warning,  turning 
his  horse  across  a  street  railway  track 
directly  in  front  of  an  approaching  car. — 
Hannon  vs.  North  Jersey  Street  Railway 
Co.,  36  Vr.  547. 

A  trolley  company  can  claim  no  superior 
right  to  that  of  the  driver  of  any  other 
vehicle  in  the  use  of  the  highway,  regard 
being  had,  however,  to  the  former's  fixed 
line  of  travel.  Each  must  have  due  regard 
to  the  rights  of  the  other  in  its  use. — Wood- 
land vs.  North  Jersey  Street  Railway  Co., 
37  Vr.  455. 

The  plaintiff,  in  a  well  lighted  street  at 
night,  when  about  to  cross  the  highway 
in  his  carriage,  a  short  distance  from  a 
regular  crossing,  saw  a  trolley  car  approach- 
ing two  hundred  and  fifty  feet  awa}r.  He 
at  once  proceeded  to  cross  with  his  horse 
on  a  walk,  without  further  watching  the 
approach  of  the  car,  which  collided  with  his 
carriage,  causing  him  personal  injuries. 
Upon  the  trial  of  his  action  the  court  refused 
to  non-suit  on  the  ground  of  contributory 
negligence.  HELD,  on  error,  that  the  rul- 
ing was  correct. — Ibid. 

Where  in  an  action  against  a  street  rail- 
way company  for  injuries  to  a  passenger 


caused  by  collision  with  a  wagon,  there  was 
proof  from  winch  the  jury  might  infer  the 
negligence  of  the  motorman,  there  was  no 
error  in  refusing  to  non-suit  the  plaintiff. — 
Shay  vs.  Camden  and  Suburban  Railway 
Co.,"37  Vr.  334. 

Where  the  collision  of  the  car  with  the 
wagon  occasioned  some  physical  injury  to 
the  passenger,  such  injury  would  justify  an 
award  of  damages,  and  if  it  produced  fright 
or  other  mental  disturbance,  damages  there- 
for might  be  included. — Ibid. 

A  request  to  charge  that  the  plaintiff 
must  establish  negligence  by  preponderance 
of  evidence  was  improper.  It  was  for  the 
company  to  establish  that  the  motorman 
was  not,  in  fact,  negligent. — Ibid. 

Whether  there  is  negligence  in  the  opera- 
tion of  an  electric  street  car,  which  collides 
with  another  vehicle  ahead  of  it  upon  the 
track,  depends  upon  the  speed  of  the  car 
and  the  distance  which  the  car  had  to  go 
at  the  time  the  motorman  saw,  or  ought  to 
have  seen,  the  vehicle  upon  the  track. — 
Zolpher  vs.  Camden  and  Suburban  Railway 
Co.,  40  Vr.  417. 

If  the  distance  between  the  car  and  the 
vehicle  is  in  dispute,  the  existence  of  negli- 
gence is  a  question  for  the  jury,  unless  the 
distance  is,  in  any  view  of  the  evidence,  so 
small  that  the  motorman  could  not  stop  a 
car  running  at  a  reasonable  rate  of  speed. — 
Ibid. 

Plaintiff's  driver  was  driving,  at  mid- 
night, a  team  of  horses  attached  to  a  loaded 
truck-wagon,  along  the  public  road,  upon 
the  left  hand  track  of  the  defendant's  street 
railway,  when  he  was  met  by  one  of  the 
defendant's  cars  moving  on  that  track.  In 
turning  to  his  right,  to  avoid  that  car,  he 
drove  upon  defendant's  right  hand  track, 
where  another  of  defendant's  cars,  approach- 
ing from  the  opposite  direction,  overtook 
and  ran  into  the  back  of  Ms  wagon,  causing 
injury.  He  testified  that,  when  he  "pulled 
off"  on  the  right  hand  track,  he  looked  back, 
and  there  "was  no  car  in  sight,  and  that  no 
bell  was  sounded  nor  notice  given  before 
the  collision.  The  motorman  in  charge  of 
the  colliding  car,  in  Ins  testimony,  made 
contradictory  statements  respecting  the 
distance  from  him  at  which  he  first  saw  the 
horses  "pulling  over"  on  the  track  in  front 
of  him,  and  admitted  that  he  gave  no  signal 
HELD,  that  the  trial  judge  properly  refused 
to  direct  a  verdict  for  the  defendant. — ■ 
Adams  vs.  Camden  and  Suburban  Railway 
Co.,  40  Vr.  424. 

When  a  person  drives  upon  a  trolley  track, 
and  comes  in  collision  with  a  car,  in  order  to 
charge  the  trolley  company  with  negligence 
he  must  show  that  the  motorman,  by  the 
exercise  of  due  care,  could  have  avoided  the 
injurv  to  him. — Solatinow  vs.  Jersey  City, 
&c,  Railway  Co.,  41  Vr.  154. 
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A  passenger  in  a  car  "f  the  defendant  was 
injured  by  a  collision  between  the  car  and  a 
wagon.  There  vrat  evidence  from  which 
the  jury  might  infer  thai  the  accidenl  was 
caused  by  the  hind  wheel  of  the  wagon 
"slewing"  toward  the  car  while  the  drivei 
wa  crossing  from  the  westbound  in  the 
eastbound  track,  ami  thai  a  wagon  wheel 
getting  in  the  guard  rail  would  naturally 
follow  ever  toward  t  he  i  rack  upon  which  the 
car  was  traveling,  and  thai  this  result  would 
follow  nine  times  ou1  of  ten  with  a  wagon 
driven  in  this  direction.  Hid. I),  that  it 
was   a    question    for    the   jury,    whether   the 

in.. i, ii man  in  t he  exerci - ■  ■  ■  ■  l  reasi mable  cave, 
oughl  nnt  to  have  anticipated  the  danger 
of  the  wagon  veering  toward  the  westbound 

track  and  colliding  with  the  car.—  Walsh  VS. 

North  Jersey  Streel  Railway  Co.,  12  Vr.  641. 
In  an  action  for  negligence,  where  the 

testimony  was  conflicting  as  to  the  manner 
in    which    the    collision    occurred,    the    trial 

judge  charged  the  jury  that  a  verdict  might 
be  found  for  the  plaintiff,   "either  on  the 

view  that  you  lake  of  his  own  testimony  or 

on  the  view  that  you  lake  the  defendant's 
testimony."  HELD,  that  a  judgment 
rendered  for  the  plaintiff  must  In-  reversed 
where  in.  negligence  of  any  sorl  could 
legitimately  be  inferred  from  the  testimony 
offered  on  behalf  of  the  defendant  — 
Garoskewsky  vs.  North  Jersey  Streel  Mail- 
way  Co.,  12  Vr  38 

The  driver  of  a  truck  is  not  guilty  of  negli- 
gence, as  a  matter  of  law-,  in  attempting  to 
cross  a  street  railway  track  in  front  of  a 
trolley  car  five  hundred  and  fifty  feet  away, 
which  is  approaching  him  at  a  very  gnat 
rale  of  speed;  he  has  the  right  to  assume 
that  the  ear  is  furnished  with  appliances 
to  reduce  speed  and  to  stop,  and  with  a 
motorman  to  make  use  of  such  appliances, 
and  that  the  car  will  not  continue  to  run  in 
violation  of  the  law  limiting  the  speed  of 
velricles  in  public  streets  to  that  which  is 
compatible  with  a  safe  use  thereof  by  other 

vehicles. — Vrooman  vs.  North  Jersey  Streel 

Railway  Co.,  41  Vr.  818. 

If  in  such  case  the  jury  do  not  find  that 
the  plaintiff  was  negligent  in  crossing  the 
highway  when  he  did,  the  question  whether 
the  collision  could  have  been  avoided  by  the 
exercise  of  reasonable  care  on  the  part  of 
the  motorman  in  the  operation  of  his  car 
is  also  one  of  fact  for  the  jury  when  the 
testimony  submitted  to  them  will  sustain 
the  inference  that  the  motorman  did  not 
have  his  car  under  proper  control  in  view 
of  the  conditions  within  his  observation. — 
Conrad  vs.  Elizabeth  Ac,  Railway  Co..  41 
Vr.  676. 

j.  Causing  Fright  to  Horses. 

Where  an  electric  car.  running  upon  and 
along  a  public  highway  at  the  ordinary  and 
usual  rate  of  speed  and  without  lessening 
the  same,  runs  into  and  through  a  pool  of 
water  on  the  tracks  of  the  railway,  thereby 


throwing  the  wale;    up,   out   and  in  front   of 

tin-  car,  and  up,  out  and  upon  the  front  and 
sides  thereof,  and  causing,  by  so  running 
through  such  water,  an  unusual,  loud,  roaring 

and  hissing  noise  by  reason  of  the  water  be- 
ing gathered  and  hurled  around  ami 

i  he  trucks  ami  wheels  of  the  car  and  thrown 
i  herefrom,  and  so  causing  a  horse  driven  by 
tic  plaintiff  along  the  highway  t 

i  .md  uncontrollable  and  to  run 

away,    throwing   the  plaintiff  from 
riage  and  injuring  him,    a  case  i-   [ 

which  requires  its  submission  to.  tl 
upon  the  question  W  nether  the  railway  com- 
pany, by  its  servants  operating  such  car, 
has  exercised  n  asonable  care  to  protect  the 
plaintiff  from  injury  in  hi-  use  of  the  highway. 
ofMcCann  v-  I  I  traction 

Co.,  'in  Vr.    181,  followed  and  the  principles 
established  applii 
Suburban  Railway  Co  .  :;i  Vr   116. 

In  the  trial  of  an  action  for  damages  by 
the  owner  of  a  horse  and  wagon  against  a 
trolley  company  for  damages  arising  (ait  of 
a  runaway  accident,  caused  by  the  frighten- 
ing of  his  horse  by  some  construction  cars 
being  propelled  upon  the  streets  of  a  city, 
the  act-  of  alleged  negligence  relied  upon  by 
tin-  plaintiff  wire  the  propelling  in  the 
I  a  car  of  unusual  appearance,  cal- 
culated to  frighten  hoi  negligent 
conduct  of  the  motorman  at  the  time.  At 
I  he  close  of  the  plaintiff's  case  a  non-suit  was 
asked    on    the    ground    that    the    plaintiff's 

witnesses  agreed  that  the  horse  did  not  show- 
any  fright  until  the  cars  came  within  a  few 
feet  of  the  horse,  and  that  the  motorman 

had  the  car  under  control  and  stopped  it 
before  passing  the  place  where  the  horse 
stood,  and  that  the  use  of  these  cars  upon 
the  street  at  that  point  was  not  uncommon. 
The  motion  was  refused.  Later  in  the  trial 
the  motorman  testified  that  he  saw  the  horse 
begin  to  show  fright  while  the  cars  were 
fifty  yard-  away,  and  that  heat  once  stopped 
the  car.  Another  witness  testified  that  the 
dirt  car  at  which  the  la  irse  became  frightened. 
was  usually  run  in  the  rear,  but  this  time  it 
was  in  front  of  the  connected  cars.  Upon 
review  it  was  held  that  such  error,  if  any,  in 
the  refusal  to  non-suit  was  cured  by  the  later 
testimony,  which  made  the  question  one  for 
the  jury. — Esler  vs.  Camden  and  Suburban 
Railway  Co..  42  Vr.  ISO. 

A  car  was  running  at  a  good  speed,  some 
of  the  witnesses  expressing  it  as  "a  high  or 
terrific  rate  of  speed,"  upon  a  street  where 
the  motorman  had  a  clear  view  ahead  of 
him  for  several  hundred  feet,  and  plaintiff's 
intestate  was  leading  a  horse  in  the  highway 
from  the  opposite  direction,  and.  when  the 
car  was  within  a  short  distance — probably 
two  hundred  feet — the  horse  became  un- 
manageable. HELD,  that  it  must  have 
been  evident  to  the  motorman  that  the 
cause  of  the  fright  of  the  horse  was  the  on- 
coming car,  and  it  was  then  his  duty  to  put 
his  car  under  such  control  as  to  be  able  to 
stop  it.  and  to  take  necessary  precautions 
to  that  end:   that  a  finding  by  the  jury  that 
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he  did  not  do  so  was  justified. — Cameron  vs. 
Jersey  City,  Hoboken,  &c,  Railway  Co.,  41 
Vr.  633. 

k.  Duty  After  Passenger  Has  Alighted 

A  passenger  on  a  street  car  who,  as  he 
testified,  was  sick,  but  whom  the  carrier's 
servants  supposed  to  be  under  the  influence 
of  liquor  was  helped  from  the  car  at  the  term- 
inus of  the  route,  and  by  the  conductor  of  the 
car  was  led  to  the  front  of  the  station,  at  or 
near  to  the  public  street,  and  left  at  a  place 
where  his  way  was  open  in  the  direction 
in  which  he  wished  to  go  the  conductor  then 
leaving  on  his  outward  trip.  He  turned  and 
went  toward  the  back  of  the  station,  and 
twenty  minutes  later  slipped  down  between 
the  front  and  rear  wheels  of  a  car  moving  on 
a  track  that  lay  between  where  he  was  then 
standing  and  the  place  where  he  was  left. 
In  a  suit  against  the  railway  to  recover 
damages  for  the  resulting  injury.  HELD. 
that)  no  cause  of  action  was  established. — 
Bageard  vs.  Consolidated  Traction  Co.,  35 
Vr.  316. 

Plaintiff  was  a  passenger  upon  one  of 
defendant  company's  street  cars.  He  dis- 
embarked from  that  car  for  the  purpose  of 
transferring  to  another  car  of  the  company. 
a  ticket  enabling  him  to  do  so  having  been 
furnished  him  on  the  car  upon  which  he 
first  took  passage.  The  point  at  which  he 
alighted  was  the  proper  transfer  point. 
After  getting  off  the  first  car,  and  as  he  was 
about  to  cross  over  to  the  other  car  or  while 
he  was  doing  so,  the  car  which  he  had  left 
started  to  go  around  a  "loop,"  and  its  rear 
end  struck  him,  knocked  him  down  and  in- 
jured him.  HELD,  that  the  question  of 
the  negligence  of  the  defendant's  employes 
and  of  the  contributory  negligence  of  the 
plaintiff,  were  for  the  jury. — Walger  vs. 
Jersey  City,  &c,  Railway  Co.,  42  Vr.  356. 

1.  Duty  To  Provide  Place  To  Alight. 

A  passenger,  in  alighting  from  a  street  car 
at  a  temporary  terminus  selected  by  the 
defendant,  stepped  upon  a  stone  in  the 
highway  and  sustained  injuries  for  which 
she  brought  suit.  The  jury  was  instructed 
that  the  plaintiff  could  recover  damages  if 
the  place  selected  by  the  defendant  for  her 
to  leave  its  car  was  not  a  safe  one  for  that 
purpose.  HELD,  that  this  instruction  was 
erroneous,  because  it  did  not  submit  to  the 
jury  the  question  of  the  defendant's  negli- 
gence, which  was  the  gravamen  of  the 
action. — Foley  vs.  Brunswick  Traction  Co., 
37  Vr.  637. 

m.    Toward    Person    About  To  Become 
Passenger. 

A  lad  of  nearly  twelve  years,  without 
invitation,  express  or  implied,  got  upon  the 
step  of  the  front  platform  of  a  moving  electric 
street  car,  meaning  to  become  a  passenger 
on  the  car.  Access  to  the  platform  was 
barred  by  a  closed  door,  the  place  provided 
for  ingress  to  the  car  being  at  the  rear  plat- 
form.    He    rapped    on    the    door   and    the 


motorman  looked  toward  him  but  did  not 
open  the  door,  or  stop  the  car,  or  lessen  its 
speed.  The  car  struck  a  wagon  and  the 
boy  was  thrown  off  and  injured.  HELD, 
in  an  action  against  the  company  operating 
the  street  railway  to  recover  damages  for 
such  injury,  that- the  plaintiff  was  properly 
non-suited,  because  the  company  owed  him 
no  duty  except  to  abstain  from  willful  in- 
jury.— Barlow  vs.  Jersey  City,  &c,  Railway 
Co.,  38  Vr.  364. 

n.  Defects  in  Street  or  Highway. 

In  an  action  for  negligence,  tried  with  a 
jury,  there  was  evidence  as  follows:  The 
plaintiff,  a  passenger  on  the  defendant's 
street  railway,  alighted,  at  the  only  place 
afforded  for  that  purpose,  from  a  car  which 
was  stopped  for  her  at  a  crosswalk.  By 
direction  of  the  conductor,  she  passed  be- 
hind the  car  towards  her  destination,  pointed 
out  by  the  conductor,  on  the  opposite  side 
of  the  street.  In  so  doing  she  was  injured, 
through  a  defect  in  pavement  adjoining  the 
crosswalk  at  a  place  where  it  was  the  duty  of 
the  defendant  to  keep  the  pavement  in 
repair.  The  defect  had  existed  for  upwards 
of  two  months.  She  did  not  see.  and  had 
no  warning  of,  the  danger.  HELD,  that 
it  would  not  have  been  lawful  for  the  trial 
judge  to  have  held  either  that  no  negligence 
chargeable  to  the  defendant  had  been  proved 
or  that  negligence  of  the  plaintiff  indisput- 
ably contributed  to  her  injury.  The  case, 
in  both  aspects,  was  for  the  jury. — Fielders 
vs.  North  Jersey  Street  Railway  Co.,  38  Vr. 
76.     See  39  Id.  343. 

A  city  ordinance,  passed  under  due  legisla- 
tive authority  to  regulate  street  railways, 
that  requires  operating  companies  to  repave 
and  keep  in  repair,  to  the  satisfaction  of 
the  proper  city  authorities,  in  any  paved 
street  of  the  city  in  which  their  tracks  are 
or  shall  be  laid,  a  space  between  lines  one 
foot  outside  of  their  outer  rails,  under 
penalty  that,  mi  default  after  notice,  the 
city  may  repair  at  the  company's  cost,  is  a 
valid  police  regulation,  creating  a  duty 
towards  the  traveling  public;  and  is  eviden- 
tial in  an  action  for  negligence  brought 
against  such  a  company  by  a  passenger  who 
is  injured  through  a  defeet  in  that  part  of 
the  street  pavement,  while  passing  from  car 
to  sidewalk. — Ibid. 

In  such  a  case  the  ordained  duty  is  abso- 
lute and  not  dependent  on  notice;  it  is 
immaterial  whether  the  defective  pavement 
was  laid  under  the  ordinance  or  previously 
laid  and  fallen  into  disrepair. — Ibid. 

Shortly  after  plaintiff  alighted  from  one 
of  defendant's  street  cars  she  fell  in  the 
street  and  was  hurt.  The  immediate  occa- 
sion of  her  fall  was  a  defect  in  the  street 
pavement  between  the  rails  of  defendant's 
track.  She  charged  the  defendant  with 
negligence  in  three  particulars — (a)  that 
the  car  was  brought  to  a  stop  at  an  unsafe 
and  improper  place;    (b)  that  the  conductor 


STREET  RAILWAYS,   I,   II. 


Pleading  and  Practice  in  Accident  Cases. — Laying  Tracks  in  Streets  and  Highways. 


negligently  directed  her  toward.-  her  destina- 
■tion,  and  (c)  that  the  defendant  had  neg- 
lected to  repair  the  street  pavement  as  re- 
quired by  tlic  terms  of  a  municipal  ordinance. 
The  trial  judge  withdrew  from  the  jury- 
consideration  the  first  and  second  grounds 
of  complainl  because  of  want  of  evidence  to 
support  them,  and  submitted  the  case  to 
the  jury  solely  upon  the  third  ground.  A 
verdict  having  thereupon  gone  against  the 
defendant.  HELD,  thai  the  judgment  can- 
not be  sustained  on  the  theory  that  the  evi- 
dence would  have  justified  a  finding  against 
the  defendant  on  either  of  the  first  two 
grounds. — Fielders  vs.  North  Jersey  Street 
Kailways,  39  Vr.  343. 

A  city  ordinance  in  terms  requires  all 
street  railway  companies  to  pave,  repave 
and  keep  in  repair,  under  th< 
to  the  satisfaction  of  the  proper  municipal 
authorities,  the  space  between  the  rail-  ol 
their  tracks  and  between  the  tracks,  and  the 
space  for  one  foot  outside  of  each  outer  track. 
at  the  same  time  providing  that  if  any  com- 
pany fail  so  to  pave  or  repave,  or  to  keep 
the  pavement  in  repair,  the  city  authorities 
may  cause  the  work  to  be  done,  and  the 
company  shall,  on  demand,  pay  the  costs 
thereof.  HELD,  as  a  matter  of  construc- 
tion, that  the  ordinance  does  not  confer  a 
right  of  action  upon  any  member  of  the 
traveling  public  who  may  sustain  damage 
through  the  non-repair  of  the  street. — Ibid. 

The  case  of  North  Hudson  County  Kail- 
way  Co.  vs.  Hoboken,  12  Vr.  71,  com- 
mented on  and  explained. — Ibid. 

o.  In  Opening  Gate  on  Platform. 

It  is  not  negligence  per  se  for  a  motorman 
to  open  the  gate  on  the  front  platform  of  a 
trolley  car  before  the  car  has  come  to  a  full 
stop. — Paginim  vs.  North  Jersey  St.  Ry.  Co.. 
40  Vr.  60. 


p.  Duty  Toward  Pedestrians  in 
General. 

It  is  the  duty  of  a  motorman  upon  a  street 
railway,  when  approaching  an  intersecting 
street,  to  have  his  car  so  far  under  control 
that  he  will  not  endanger  the  safety  of  other 
persons,  on  foot  or  in  vehicles,  engaged  in 
the  lawful  and  customary  use  of  the  highway 
Searles  vs.  Elizabeth.  41  Vr. 


in  question 
3S8. 


3.  Evidence. 


Where  the  plaintiff  claims  that  a  nervous 
condition  has  resulted  from  an  accident  for 
which  the  defendant  is  responsible,  the 
defendant  may  show  the  existence  of  a  fact 
other  than  the  accident,  from  which  it  may 
reasonably  be  inferred  the  nervous  condition 
has  sprung. — Consolidated  Traction  Co.  vs. 
Mullin,  34  Vr.  22. 


The    charge    of    the    judge    that    "he    Ithc 
took    the    risks.       The 
company  should  not  take  risks"  and  "he 
(meaning  the  plaintiff)  had.  you  ma 

right  to  assume  that  a  trolley  ear  would  not 
run   into   him."    taken    in    connection    with 

of  ile-  charge  and  the  evidence  in 

the  case.  HELD,  proper. — Shelly  vs. 
Brunswick  Traction  Co.,  36  Vr.  G'.i'J. 

On  the  trial  of  an  issue  of  fact  where  the 
bona-fides  of  a  claim  is  challenged,  it 
peteni  to  pro>  e  that  on  a  former  trial  of  the 

same  issue,  in  which  the  party  whose  claim 
is  challenged  testified  to  an  entirely  different 
-tate  of  fact-,  he  produced,  also  a  witness 

lo     com, borate    his    statement.       I 

not   to  i„-  received  as  affirmative 
proof  of  what  was  deposed  but  as  discredit- 
ing such  party. —  liageard  vs.  Con 
Traction  Co.,  35  Vr.  316. 

I  lie  trial  of  an  action  against  a  trac- 
tion company  to  recover  damages  for  the 
partial  destruction  of  a  wagon  with  which 
an  electric  car  collided,  the  trial  judge 
(without  objection)  instructed  the  jury  as 
to  the  duty  of  the  njotorman  in  terms  that 
made-  the  traction  company  an  insurer 
against  collisions  under  particular  circum- 

pecified.  He  then  refused  a  request 
for  instructions  to  the  effect  that  the  motor- 
man  was  not  obliged  to  foresee  that  the  driver 
of  the  wagon  would  leave  his  place  of  safety 
beside  the  track,  and  turn  across  the  track, 
until  he  did  so  turn. — HELD,  under  the 
evidence  in  the  case,  and  in  view  of  the  in- 
structions actually  given,  that  the  refusal 
of  this  request  was  erroneous. — Hollingsead 
vs.  Camden  &  Suburban  Railway  Co.,  43.  Vr. 
15-1. 


II.   LAYING   TRACKS   IN   STREETS 
AND  HIGHWAYS. 

When  the  governing  body  of  a  munici- 
palitv  receives  a  petition  under  the  act  of 
April  21st,  1896  (Pamph.  L.,  p.  329).  for 
permission  to  construct,  operate  and  main- 
tain a  street  railroad,  and  at  a  regular  meet- 
ing designates  a  time  and  place  to  consider 
the  application,  and  notice  is  given  and 
consents  of  land  owners  are  filed  as  required 
by  said  act,  the  ordinance  granting  such 
permission,  after  a  hearing  of  the  matter, 
may  be  passed  at  the  time  so  designated  or 
at  any  subsequent  time  to  which  the  hearing 
may  be  adjourned.  The  hearing  may  be 
adjourned  from  time  to  time  until  final  ac- 
tion.— Hutchinson  vs.  Belmar,  32  Vr.  443. 
A.  33  Id.  450. 

The  city  council  of  Cape  May,  by  an  or- 
dinance, granted  permission  to  a  railway 
company  to  lay  its  tracks  on  certain  streets 
— naming  them — and  also  to  construct  all 
necessary  switches  and  turnouts.  HELD, 
that  turnouts  built  in  pursuance  of  such 
authority,  unless  it  clearly  appears  that  the 
authority  has  been  exceeded,  are  not  such 


STREET   RAILWAYS,   II. 


Laying  Tracks  in  Streets  and  Highways. 


an  obstruction  of  the  streets  as  to  wan-ant 
their  summary  and  forcible  removal  by 
police  intervention  without  notice  or  a  hear- 
ing.— Cape  May  vs.  Railroad  Company,  31 
Vr.  224. 

A  resolution  by  a  city  council  declaring  the 
turnout  of  a  street  railway  to  be  an  unlawful 
obstruction,  and  directing  the  street  com- 
mittee to  employ  counsel  and  take  legal 
measures  to  remove  it,  is  not  objectionable. 
—Ibid. 

A  restriction  on  a  municipality  that  an 
ordinance  shall  be  submitted  in  writing  at 
a  regular  meeting  and  passed  at  a  subse- 
quent meeting,  does  not  apply  to  an  ordin- 
ance passed  under  said  act. — Hutchinson 
vs.  Belmar,  32  Vr.  443.     A.  33  Id.  450. 

An  ordinance  passed  under  said  act  will 
support  a  location  of  tracks  and  poles  with- 
out the  procedure  prescribed  by  earlier 
statutes. — Ibid. 

A  location  of  tracks  and  poles  may  be 
included  in  such  an  ordinance  or  may  be 
made  by  a  subsequent  resolution. — Ibid. 

A  requirement  that  the  railroad  company 
si i a II  pay  the  incidental  expense  of  such  an 
ordinance  and  a  reasonable  counsel  fee,  is 
not  illegal  or  improper. — Ibid. 

If  permission  is  asked  to  construct  a  street 
railroad  upon  a  route  partly  outside  the 
jurisdiction  of  a  municipality,  it  will  be  suf- 
ficient to  support  a  grant  for  the  part  of  the 
route  within  such  jurisdiction  that  consents 
of  the  owners  of  the  requisite  proportion  of 
frontage  upon  that  part  of  the  route  be 
obtained  and  filed. — Ibid. 

A  revocation  of  a  consent  given  under 
said  act  is  not  operative  if  notice  thereof  is 
not  given  before  the  passage  of  the  ordinance, 
either  to  the  petitioning  company  or  to  the 
governing  body  of  the  municipality.  Quaere. 
Is  such  a  consent  revocable? — Ibid. 

It  is  not  necessary  to  the  regulating  of  the 
use  of  streets  in  a  borough,  by  a  street  rail- 
road company  already  having,  by  ordinance 
passed  conformably  to  the  acts  of  1893  and 
1894  (Gen.  Stat,,  p.  3235,  3247),  a  location 
of  tracks  and  the  right  to  construct,  maintain 
and  operate  its  railroad,  that  there  should 
be  a  new  or  continued  consent  of  any  abut- 
ting land  owners  or  a  public  hearing  on  notice. 
The  general  powers  of  boroughs  (Pamph. 
L.,  1897,  p.  296,  sec.  28)  suffice  for  that  pur- 
pose even  though  the  railroad  has  not  been 
fully  constructed. — Moore  vs.  Haddonfield, 
32  Vr.  470.     See  33  Id.  386. 

A  statute  (Gen.  Stat.,  p.  3239,  sec.  126) 
authorized  borough  councils,  upon  public 
notice  to  all  parties  interested  to  grant  or 
to  deny  to  a  street  railroad  a  location  of  its 
tracks  conformably  to  its  route,  such  grant 
if  made  to  be  upon  such  lawful  restrictions 
as  the  interest  of  the  public  was  deemed  to 


require.  Upon  notice,  consenl  to  a  location 
was  given  upon  the  restriction  (amoiig 
others)  "that  the  limit  of  this  consent  shall 
be  twenty-five  years  from  the  acceptance 
of  this  ordinance."  Subsequently,  and 
without  notice,  a  supplement  to  this  ordin- 
ance was  passed  that  eliminated  the  above 
restriction.     HELD, — 

1.  The  municipal  act  of  the  "location"  of 
the  tracks  of  a  street  railroad  operated  by 
the  trolley  system  does  not  involve  any 
private  rights. 

2.  Such  a  location  is  a  legislative  and  not 
a  judicial  act. 

3.  Apart  from  express  statutory  require- 
ment, notice  is  not  requisite. 

4.  The  notice  required  by  the  act  is  satis- 
fied when  it  has  been  complied  with. 

5.  Whether  the  action  of  council  was  in 
bad  faith  is  not  a  judicial  question. — Moore 
vs.  Haddonfield,  33  Vr.  386. 

The  act  of  June  13th,  1898  (Pamph.  L., 
p.  461), entitled  "An  act  to  authorize  boards 
of  chosen  freeholders  to  widen,  straighten, 
grade  and  otherwise  improve  highways  under 
their  control,  and  to  provide  for  the  con- 
struction of  street  railroads  thereon,"  is  not 
rendered  special  or  local  by  the  provision 
that  nothing  in  the  act  "shall  be  construed  to 
authorize  the  construction  of  a  street  rail- 
road on  any  public  highway  on  which  it  is 
not  lawful  at  present  to  authorize  the  con- 
struction of  a  street  railroad." — Randolph 
vs.  Freeholders  of  Union,  34  Vr.  155. 

The  fact  that  a  street  railroad  company, 
with  which  a  board  of  chosen  freeholders  has 
made  a  contract  under  said  act  to  construct 
a  street  railroad  upon  a  public  highway 
under  its  control,  has  no  franchise,  apart 
from  such  contract,  to  construct  or  operate 
a  street  railroad  upon  such  highway,  does 
not  give  a  taxpayer  owning  land  upon  a 
highway,  a  standing  to  attack  the  contract. 
—Ibid. 

The  use  of  a  public  street  by  the  location 
and  use  of  it  by  electric  cars  may  be  injurious 
to  the  property  of  an  abutting  owner. — ■ 
Military  Academy  vs.  North  Jersey  Street 
Railway  Co.,  36  Vr.  328.     See  41  Id.  229. 

The  statutory  consent  of  such  an  abutting 
owner  of  the  construction,  operation  and 
maintenance  of  a  street  railway  on  the  high- 
way in  front  of  lus  premises  need  not  be  in- 
fluenced by  the  consideration  whether  or  not 
such  a  use  of  the  street  was  promotive  of 
public  policy.  That  question  is  lodged  by 
the  legislature  with  the  municipal  authori- 
ties. The  privilege  conferred  by  the  statute 
upon  the  owners  of  lands  fronting  on  the 
street  on  which  a  street  railroad  is  proposed 
to  be  built,  to  give  or  withhold  their  consent, 
is  conferred  upon  them  solely  for  the  protec- 
tion of  their  own  property  rights. — Ibid. 

By  statute  (Pamph.  L.,  1S94,  p.  374)  it 
was  enacted  that  no  railroad  should  be  con- 
structed in,  over  and  upon  any  street,  avenue, 
highway,  land  or  other  public  place  in  any 
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municipality,  town,  township,  village  <>r 
borough  of  this  state,  except  upon  the- con- 
sent of  the  governing  body  i>f  such  munici 
pality,  which  consent  should  only  be  granted 
upon  a  petition  of  the  corporation  and  after 
public    notice   and    a    hearing    before   the 

governing  body,  and  that  the  governing 
body  might  grant  or  refuse  permission  to 
construct,  maintain  and  operate  such  street 
railroad,  or  in  their  discretion  might  ©  in  ent 
to  the  construction,  &<■.,  of  such  street  rail- 
road, &c,  defining  the  location,  &c,  with  a 
proviso  that  such  petition  for  the  designation 

of  the  route,  construction,  maintenance  or 

operation  of  a  street  railway  should  not  be 
granted  until  there  be  tiled  with  the  clerk  of 
such  municipality,  >vc.  the  consent  in  writ- 
ing of  the  owner  or  owners  of  at  least  one- 
half  in  amount  in  lineal  feet  of  property 
fronting  on  such  street,  &C  The  plaintiff 
was  the  owner  of  lands  fronting  on  a  street 

in  the  town  of  M.,  in  which  the  defendant 

proposed  to  locate  its  railroad.  He  signed 
a  consent  wherein  the  defendant  agreed  with 
the  plaintiff  as  the  price  and  consideration 
for  said  consent ,  to  si '11  or  procure  to  be  sold 
to  the  said  plaintiff  $10,000  of  the  bonds  of 
iIh  defendant  then  issued  or  to  be  issued, 
and  $20,000  of  the  shares  of  its  capita] 
stock.  In  an  action  brought  against  the 
company  for  the  non-performance  of  its 
agreement  it  was  HELD, — 

(1)  That  the  consideration  of  this  consent 
was  not  void  as  against  public  policy  in  its 
tendency  to  influence  legislation;   and 

(2)  That  this  agreement  was  not  illegal,  on 
the  ground  that  such  consent  given  by  an 
individual  was  a  fraud  on  other  land  owners 
and  on  the  public. — Ibid. 


The  "consents  in  writing  of  the  owners 
of  at  least  one-half  in  amount  of  property" 
fronting  upon  a  street  railway  route  re- 
quired by  "An  act  to  regulate  the  construc- 
tion and  maintenance  of  street  railroads  in 
this  state,"  approved  May  16th,  1894, 
(Pamph  L.,  p.  374),  and  by  "An  act  to 
regulate  the  construction,  operation  and 
maintenance  of  street  railroads  in  this  state,*' 
approved  April  21st,  1896  (Pamph.  L..  p. 
329),  are  not  licenses  or  concessions  granting 
to  tin-  railway  company  some  interest  in 
land  or  right  in  the  streets;  they  are  in  effect 
votes  for  the  adoption  of  a  legislative  scheme 
by  which  a  special  jurisdiction  over  high- 
ways is  conferred  upon  the  governing  body 
of  the  municipality. — Currie  vs.  Atlantic 
City,  37  Vr.  146. 


There  can  be  no  effective  withdrawal  of 
any  consent  after  jurisdiction  has  vested 
in  the  municipal  body. — Ibid. 


Jurisdiction  that  has  vested  in  the 
manner  prescribed  by  the  legislature  will 
not  be  ousted  by  the  subsequent  conveyance 
by  an  owner  of  the  property  by  virtue  of 
the  ownership  of  which  he  had  consented  to 
such  jurisdiction. — Ibid. 


.Inn  diction  thai  i -  acquired  oy et  a 
special  subject  i~  not  exhausted  by  lapse  of 
time  oi  by  ineffectual  exercisi     ol  it. — Ibid. 

"Location   of   a    route"   in    a    statute   im- 

pliee  lie-  tighl   to  construct  and  operate  a 

railway  upon  such  route  if  that  was  its 
meaning  at  the  time  ii  was  used  in  the 
legislative  act. — Ibid. 

A  board  of  education,  nothing  more  ap- 
pearing, cannot  give  a  valid  "consent" 
with  respect  to  a  school-house  lot  for  the 
statutory  purpose  in  question. — Ibid. 

When  the  beginning  point  of  a  proposed 
street  railway  route  is  to  the  north  of  a 
natural  boundary  that  bisects  an  owner's 
property,  such  owner  can  give  a  valid  con- 
sent with  respect  to  so  much  only  of  his 
property  as  lies  to  the  north  of  such  bound- 
ary.— Ibid. 

A  consent  based  upon  the  ownership  of 
property  fronting  upon  a  street  over  which 
permission  is  desired  is  limited  to  such  street, 
and  has  no  application  to  any  street  upon 
which  the  property  does  not  front. — Ibid. 

Quaere.  As  to  the  effect  upon  an  other- 
wise valid  consent  of  an  unauthorized  re- 
striction upon  the  exercise  of  the  jurisdic- 
tion conferred? — Ibid. 

It  was  not  necessary  in  the  petition  to  the 
borough  to  ask  its  consent  to  lay  the  tracks 
of  tin-  company  over  private  property. — 
Brinkerhoff  vs.  Newark  and  Hackensack 
Traction  Co.,  37  Vr.  478. 

Where  an  ordinance  authorizing  a  trac- 
tion company  to  construct  an  electric  street 
railway  was  passed  October  29th,  1900,  and 
accepted  bv  the  company  November  8th, 
1900,  and  amended  March  4th,  1901,  which 
amendment  was  accepted  by  tin-  company 
between  the  1st  and  1.5th  of  April,  1901, 
and  the  company  had  not  actually  com- 
menced the  construction  of  the  road,  a  writ 
of  certiorari  to  review  the  ordinance  allowed 
April  29th,  1901,  will  not  be  dismissed  for 
laches. — Orton  vs.  Metuchen,  37  Vr.  572. 

The  ordinance  will  be  set  aside,  it  appear- 
ing that  the  company  did  not  obtain  proper 
consents  from  the  owners  of  one-half  in 
amount  of  lineal  feet  of  property  fronting 
on  the  highway,  as  required  by  the  statute. 
(Pamph.  L.,  1896,  p.  330).— Ibid. 

A  consent  of  an  abutting  owner,  executed 
by  the  owner,  the  execution  thereof  not  be- 
ing acknowledged,  but  proved  by  the  sub- 
scribing witness,  is  invalid,  the  statute, 
(Pamph.  L.,  1896,  p.  330)  requiring  that 
the  consent  "shall  be  executed  and  acknowl- 
edged as  are  deeds  entitled  to  be  recorded." 
—Ibid. 

Where  by  a  will  the  testator  gives  to  his 
wife  during  her  natural  life  all  his  estate, 
and  at   her  death  gives  said  estate  to  his 


STREET  RAILWAYS,  II. 


Laying  Tracks  in  Streets  and  Highways. 


sons  in  fee,  the  said  estate  to  be  sold  by  his 
executors  and  the  proceeds  divided  among 
the  children,  the  consent  of  such  executors 
during  the  life  estate  of  the  widow,  to  the 
construction  of  a  street  railway,  is  invalid, 
the  act  of  1896  authorizing  only  executors 
holding  the  legal  title  or  those  having  power 
of  sale  to  consent. — Ibid. 

The  consent  of  one  of  four  tenants  in  com- 
mon to  the  construction  of  a  street  railway. 
does   not  satisfy   the   requirements  of  the 
statute   that   the   owners   shall    eminent 
Ibid. 

Under  the  acts  regulating  the  construc- 
tion and  maintenance  of  street  railroads 
in  this  state,  approved  respectively  May 
16th,  1894,  and  April  21st,  1896,  before  the 
railway  company  can  la}-  its  tracks  in  the 
streets  of  a  municipality,  it  must  have  the 
municipal  consent,  and  also  the  consent  of 
a  majority  in  lineal  feet  of  the  abutting 
owners. — Currie  vs.  Atlantic  City,  37  Vr. 
671. 

Before  the  municipal  permission  can  be 
obtained  by  the  passage  of  an  ordinance 
expressing  its  consent,  there  must  be  on  file 
with  the  clerk  of  the  municipal  body  the 
required  consents  of  such  majority  in 
interest  of  the  abutting  owners. — Ibid. 

When,  upon  the  filing  of  the  necessary 
consents  of  the  abutting  owners,  the  city 
council  or  other  governing  body  has  once 
regularly  acted  thereon  by  the  passage  and 
approval  of  a  valid  ordinance  or  resolution, 
giving  or  refusing  such  municipal  consent, 
the  council  or  other  governing  body  be- 
comes functus  officio,  so  far  as  the  pending 
application  is  concerned,  and  the  consents  of 
the  abutting  owners  thus  acted  upon  can- 
not be  the  basis  of  further  municipal  action 
upon  a  second  application. — Ibid. 

A  street  railway  company  obtains  no  such 
rights  in  a  public  road  or  street  by  the  con- 
struction and  operation  of  a  railway  therein, 
under  an  ordinance  passed  ultra  vires,  as 
will  prevent  the  township  committee  from 
granting  permission  to  another  railway 
company  to  construct  and  operate  its  rail- 
way in  the  same  public  road  or  street. — 
Pennsylvania  Railroad  Co.  vs.  Township  of 
Hamilton,  38  Vr.  477.     A.  39  Id.  414. 

An  ordinance  of  the  borough  provided 
that  a  traction  company,  in  exercising  the 
granted  right  to  lay  its  rails  in  the  public 
streets,  should  complete  the  work  within  a 
specified  time.  Thereupon  a  bond  was 
given  by  the  traction  company  with  the 
defendant  as  surety,  conditioned  to  perform 
this  obligation. — Carlstadt  vs.  City  Trust 
Co.,  40  Vr.  44. 

In  a  suit  upon  the  bond,  the  condition 
being  regarded  as  reasonable,  the  failure  of 
the  traction  company  to  comply  with  it 
constituted  a  breach  of  the  bond  and  will 
support  a  recovery. — Ibid. 


Under  Pamph.  L.,  1896,  p.  329,  the  real 
owner  of  land  in  possession  may  effectually 
consent  tu  the  construction,  maintenance 
and  operation  of  a  street  railway,  although 
the  mere  legal  title  may  be  vested  in  another 
person. — Shepard  vs.  East  Orange,  40  Vr. 
133.     See  41  Id.  203. 

The  public  hearing,  by  said  act  directed 
to  be  given  by  the  governing  body  of  a 
municipality  applied  to  for  a  grant  of  per- 
mission to  construct,  maintain  and  operate 
a  street  railway  may  be  given  before  the 
introduction  of  the  granting  ordinance. — 
Ibid. 

Adjournment  of  the  advertised  meeting 
is  adjournment  of  the  hearing. — Ibid. 

If  ample  opportunity  to  be  heard  has  been 
afforded,  such  governing  body  may,  at  a 
time  and  place  to  which  it  has  adjourned 
i he  advertised  meeting,  proceed,  without 
further  hearing  of  objections  to  its  considera- 
tion of  the  application  and  action  thereon. — 
[bid. 

A  reservation,  in  an  ordinance  granting 
permission  to  construct,  maintain  and 
operate  a  street  railway,  of  power  to  change 
by  resolution  the  location  of  tracks  and 
poles  on  application  of  the  railway  company, 
will  not  avoid  the  ordinance. — Ibid. 

A  street  railway  company  that  has  leased 
its  property  and  franchises  to  another  com- 
pany, on  terms  that  after  acquired  railroads 
shall  come  under  the  lease  without  increase 
of  rent,  may  lawfully  be  the  applicant  to  a 
municipality  for  permission  to  construct, 
maintain  and  operate  an  extension  of  a 
street  railway  embraced  in  the  lease. — Ibid. 

A  provision  in  such  an  ordinance  to  fix 
by  arbitration  the  compensation  to  be  paid 
for  the  permission  granted,  after  the  expira- 
tion of  a  time  during  which  such  compensa- 
tion has  been  fixed  therein,  will  not  avoid 
the  ordinance. — Ibid. 

Whether  the  use  of  the  highway  was  a 
reasonable  one  for  a  trolley  company,  in 
view  of  the  facts,  was  for  the  municipality 
and  not  for  the  court. — Budd  vs.  Camden, 
40  Vr.  193. 

LTpon  the  application  of  a  trolley  com- 
pany to  the  city  of  East  Orange  for  permis- 
sion to  construct,  maintain  and  operate  a 
street  railway  on  Central  avenue,  in  said 
city,  various  consents  of  the  owners  of 
property  abutting  on  the  avenue  were  duly 
presented  to  the  city  authorities,  pursuant 
to  the  provisions  of  the  Street  Railroad  act 
of  April  26th,  1S96  (Pamph.  L..  p.  329). 
One  of  the  consent-  was  given  by  John  J. 
O'Connor,  bishop  of  Newark,  as  owner,  or 
representing  the  ownership  of  the  cemetery 
of  the  Holy  Sepulchre,  which  had  a  frontage 
of  nine  hundred  and  sixty-nine  feet  upon 
the  avenue.  If  that  consent  was  invalid, 
there  were  not  consents  of  the  owners  of  a 
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sufficient  number  of  lineal  feet  of  frontage 
to  give  jurisdiction  to  the  city  to  grant  such 
permission.  The  cemetery  "land  had  been 
conveyed  to  Bishop  Bailey,  Roman  Catholic 
bishop  of  the  diocese  of  Newark,  by  a  deed 
conveying  title  in  fee  simple,  with  no  express 
declaration  of  trust.  It  had  been  conveyed 
by  mesne  conveyances  of  like  character  to 
Winand  Michael  Wigger,  bishop  of  that 
diocese.  By  his  will  it  was  devised  to  three 
prelates  of  that  church  as  joint  tenants,  and 
the  title  thereto  was  in  them  at  the  time  of 
Bishop  O'Connor's  consent.  Assuming 
(without  deciding)  that  the  evidence  was 
competent  to  establish,  and  did  establish, 
that  land  thus  conveyed  to  the  ecclesiastical 
authorities  of  that  church  is  held  upon  a  trust 
for  the  Roman  Catholics  of  the  diocese, 
HELD,  that  at  the  time  of  the  execution  of 
the  consent  Bishop  O'Connor,  having 
acquired  no  legal  title  to  the  land,  was  not  a 
"trustee  holding  the  legal  title,"  nor  was  he 
the  owner  of  the  land,  as  cestui  que  trust  or 
otherwise,  within  the  provisions  of  the  act  in 
question,  and  so  his  consent  was  invalid. 
Quaere.  Whether  a  cestui  que  trust,  in 
possession  of  land  the  legal  title  to  which  is 
in  a  trustee,  can  give  a  valid  consent  under 
the  act? — Shepard  vs.  East  Orange,  41  Vr. 
203. 

Quaere.  Whether  municipal  authorities 
may  refuse  to  hear  persons  desiring  to  object 
to  the  sufficiency  of  such  consents  to  justify 
action  after  all  the  consents  are  presented, 
because  such  persons  had  been  previously 
heard  in  opposition  to  the  action? — Ibid. 

The  right  to  construct  and  operate  electric 
railways,  with  their  incidental  poles  and 
wires,  within  the  lines  of  public  streets,  for 
municipal  travel,  is  included  in  the  ordinary 
public  easement  and  imposes  no  additional 
servitude  on  abutting  property. — Montclair 
Military  Academy  vs.  North  Jersey  Street 
Railway  Co.— 41  "Vr.  229. 

In  order  to  obtain  the  consents  required 
for  the  construction  of  an  electric  railway 
in  a  public  street  in  accordance  with  the  act 
of  April  21st,  1896  (Pamph.  L.,  p.  329),  the 
railway  company  agreed  with  an  owner  of 
land  abutting  on  the  street  to  give  Mm,  for 
his  consent,  a  valuable  option  on  the  pur- 
chase of  the  compan3_'s  bonds  and  stock. 
HELD,  that  the  agreement  was  in  violation 
of  the  policy  established  in  that  statute  and 
could  not  be  enforced. — Ibid. 

A  double  track  street  railway  was  con- 
structed in  the  northerly  half  of  a  road 
thirty-three  feet  in  width,  pursuant  to  a  city 
ordinance,  the  poles  carrying  electric  wires 
were  close  to  the  outer  line  of  the  street  on 
which  the  plaintiff's  land  abutted,  and  the 
ties  extended  to  within  two  or  three  feet  of 
that  line;  no  sidewalk  had  been  built. 
HELD,  that  the  construction  of  the  railway 
did  not  constitute  an  additional  servitude, 
and  that  the  abutting  owners  of  the  soil  of 


tin-  highway  could  not  maintain  the  eject- 
ment against  the  railway  company. — Budd 
vs.  Camden  Horse  Railroad  Co.,  41  Vr.  7*L'. 

A  railroad  company  incorporated  under 
the  General  Railroad  law  of  1873  (Gen. 
Stat.,  p.  2638),  was  maintaining  certain 
bridges  whereby  the  highway  was  carried 
over  its  tracks  at  an  elevation,  the  duty  to 
maintain  the  bridges  being  imposed  upon 
the  railroad  company  in  behalf  of  the  public 
by  statute  (Pamph.  L.,  1891,  p.  161;  Gen. 
Stat.,  p.  2661).  A  traction  company  pro- 
posed to  construct  a  line  of  tracks  along  the 
highway  and  to  that  end  desired  to 
strengthen  and  reinforce  the  bridges  so  that 
they  would  sustain  the  increased  weight  of 
traffic  placed  upon  them  by  reason  of  the 
maintenance  and  operation  of  the  traction 
road. — Raritan  River  Railroad  Co.  vs.  Trac- 
tion Co.,  41  Vr.  732. 

By  agreement  between  the  railroad  com- 
pany and  the  traction  company,  the  former 
gave  consent  that  the  latter  might  strengthen 
and  reinforce  the  bridges,  and  the  parties 
agreed  thereafter  to  share  equally  the  cost 
of  their  maintenance  and  repair,  the  traction 
company  being  given  the  right  to  repair  the 
bridges  on  default  of  the  railroad  company 
to  do  so,  the  railroad  company  agreeing  to 
pay  one-half  the  cost  thereby  incurred. 
HELD,  that  this  consent  and  agreement 
i  .f  the  railroad  company  furnished  a  valuable 
consideration  to  support  reciprocal  coven- 
ants on  the  part  of  the  traction  company. 
—Ibid. 

An  agreement  made  between  a  railroad 
company  and  a  traction  company,  whereby 
the  former  gives  consent  that  the  latter  may 
construct  a  traction  road  across  the  line  of 
the  railroad  at  grade,  and  settling  as  between 
these  parties  the  mode  of  crossing,  is  not 
void  because  made  without  application  to 
the  chancellor  to  define  the  mode  of  crossing 
under  the  statute,  (Pamph.  L.,  1895,  p. 
462;  Gen.  Stat.,  p.  2717).— Ibid. 

Acceptance  of  dedicated  streets  is  found 
in  a  resolution  of  acceptance  and  in  the 
passage  by  a  municipality  of  an  ordinance 
granting  permission  to  a  street  railway  com- 
pany to  lay  its  tracks  therein  and  condition- 
ing its  permission  upon  the  grading  and 
paving  the  streets  in  a  specified  way. — 
People's  Traction  Co.  vs.  Atlantic  City,  &c, 
Railway  Co.,  42  Vr.  134. 

A  traction  company  incorporated  under 
the  act  of  1893  obtains  no  exclusive  right 
for  a  location  of  a  route  by  reason  of  having 
filed  a  description  of  its  route  in  the  secre- 
tary of  state's  office;  it  must  also  have  the 
consent  of  the  municipal  authorities. — Ibid. 

In  estimating  the  number  of  lineal  feet  of 
property  necessary  to  authorize  the  consent 
of  a  municipality  to  the  construction  of  a 
street  railway,  the  cross  streets  are  to  be 
omitted. — Ibid. 
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One  street  car  company  cannot  restrain 
another  from  crossing  its  tracks  on  the 
ground  merely  that  the  extension  of  de- 
fendant's street  railroad  on  the  proposed 
route  is  unauthorized  by  law. — Consolidated 
Traction  Company  vs.  South  Orange,  &c, 
Co.,  11  Dick.  569. 

A  street  railway  company  is  not  entitled 
to  compensation  for  mere  interruption  of 
its  road  during  the  time  another  company 
is  constructing  a  crossing  over  its  tracks. — 
Ibid. 

The  question  of  complainant's  right  to 
compensation  for  the  privilege  of  crossing 
its  street  car  tracks  will  be  determined  on 
an  application  for  a  preliminary  injunction 
to  prevent  its  tracks  being  crossed  by  another 
company,  where  complainant  was  in  actual 
use  of  the  property,  and  all  the  facts  relating 
to  the  existence  of  defendant's  right  to 
interfere  were  fully  presented  on  the  applica- 
tion.— Ibid. 

A  street  railroad  company  operating  the 
trolley  system  along  a  public  street  is  not 
entitled  to  compensation  for  the  construc- 
tion of  a  crossing  over  its  tracks  by  another 
company  duly  authorized,  where  such  cross- 
ing, when  properly  constructed,  will  not 
interfere  with  the  exercise  of  its  franchise 
although  it  necessitates  some  actual  inter- 
ference with  the  tracks  and  wires  as  con- 
structed, and  changes  complainant's  ex- 
clusive use  at  the  crossing. — Ibid. 

Where  the  right  to  construct  a  crossing 
over  the  tracks  of  a  street  railway  company 
exists,  a  court  of  equity  will  control  its 
construction  and  operation  on  application 
of  either  party. — Ibid. 

Where  one  has  a  right  to  construct  a 
crossing  over  the  tracks  of  a  street  railway 
company,  he  must  give  notice  of  the  time 
and  manner  of  its  construction. — Ibid. 

The  contention  that  the  construction  of 
an  electric  railway,  known  as  a  "trolley," 
longitudinally  upon  a  country  public  road, 
imposes  a  servitude  in  addition  to  that 
charged  upon  the  lands  by  the  original 
taking  for  a  public  highway,  entitling  the 
owner  of  the  fee  to  additional  compensation 
to  be  first  made,  is  an  unsettled  question  in 
this  state. — Ehret  vs.  Camden  and  Trenton 
Railway  Co.,  15  Dick.  246. 

A  trolley  railway,  upon  a  country  high- 
way, is  not  an  additional  servitude  upon  the 
land  of  the  abutting  owner  who  owns  to  the 
middle  of  the  road. — Ehret  vs.  Camden  and 
Trenton  Railroad  Co.,  16  Dick.  171. 

A  trolley  company,  if  it  desires  to  locate 
its  railway  upon  a  turnpike  road,  is  not, 
under  the  act  of  March  14th,  1893  (Gen. 
Stat.,  p.  3241,  sec.  135),  compelled  to  ac- 
quire that  privilege  by  lease.  It  may 
acquire  a  mere  use  of  part  of  a  roadway  by 
consent  of    the    turnpike    company    under 


section  130  of  that  act,  (Gen.  Stat.,  p.  323$). 
— Hunt  vs.  West  Jersey  Traction  Co.,  17 
Dick.  225. 

By  the  eighth  section  of  "An  act  to  pro- 
vide for  the  incorporation  of  street  railway 
companies  and  to  regulate  the  same," 
passed  April  6th,  1886,  as  amended  March 
27th,  1889  (Gen.  Stat.,  p.  3216),  it  is  pro- 
vided "that  the  board  of  aldermen.,  common 
council  or  township  committee,  upon  the 
petition  of  the  directors  of  any  company 
incorporated  under  this  act,  or  a  majority 
thereof,  for  a  location  of  the  tracks  of  its 
railway  therein,  conformably  to  the  route 
designated  in  their  articles  of  incorporation, 
or  for  an  extension  of  the  same,  shall  give 
notice  to  all  parties  interested  (in  a  specified 
manner)  of  the  time  and  place  at  which  they 
will  consider  such  application  for  location; 
and,  after  hearing,  they  shall  pass  an  or- 
dinance refusing  such  location  or  extension, 
or  granting  the  same,  or  any  portion  thereof, 
under  such  lawful  restrictions  as  they  may 
deem  the  interests  of  the  public  require; 
and  the  location  or  extension  thus  granted 
shall  be  deemed  and  taken  to  be  the  true 
location  or  extension  of  the  tracks  of  the 
railway,  if  an  acceptance  thereof,  in  writ- 
ing, by  the  directors,  shall  be  filed  with  the 
secretary  of  state  within  thirty  days  after 
receiving  notice,  and  a  copy  thereof  delivered 
to  the  clerk  or  other  equivalent  officer  of  the 
municipality  or  township."  HELD,  that 
the  right  of  a  street  railway  company,  incor- 
porated under  this  act,  to  construct  an 
extension  of  its  railway,  depends,  first,  upon 
municipal  action  granting  it  authority  to  do 
so,  with  such  restrictions  as  the  municipal 
body  may  deem  proper;  and  second,  the 
filing  by  the  company  of  an  acceptance  of 
the  grant,  with  its  restrictions,  in  the  office 
of  the  secretary  of  state,  and  the  delivery 
of  a  copy  thereof  to  the  clerk  of  the  munici- 
pality. HELD  further,  that  the  statutory 
provision  cited  empowers  the  municipality 
to  grant  to  a  street  railway  company  a  right 
to  extend  its  railway  from  its  legallv  authi  ir- 
ized  terminus,  but  that  it  does  not  justify  a 
grant  to  construct  an  addition  to  an  exten- 
sion which  it  has  built  without  legal  warrant . 
— Trenton  Street  Railway  Co.  vs.  Penn- 
sylvania Railroad  Co.,  18  Dick.  276. 

By  act  of  1896  (Pamph.  L.,  1S96,  p.  329) 
no  trolley  can  be  laid  upon  any  highway  in 
a  township  without  the  consent  of  the  town- 
ship committee,  and  such  consent  cannot 
be  granted  until  there  shall  have  been  filed 
with  the  township  clerk  the  consent,  in  writ- 
ing, of  the  owners  of  at  least  one-half  in 
amount,  in  lineal  feet,  of  property  fronting 
on  the  highway,  which  consents  shall  be 
executed  and  acknowledged  as  are  deeds 
entitled  to  be  recorded.  HELD,  that  con- 
sents not  sealed  were  insufficient  to  confer 
power  upon  the  committee  to  grant  the 
statutory  permission. — Mercer  County  Trac- 
tion Co.  vs.  United  New  Jersey  Railroad  ami 
Canal  Co.,  19  Dick.  588. 

Where  an  ordinance  to  give  such  consent 
was,    upon    certiorari     prosecuted    by    the 


railroad  company,  held  to  be  v^id,  but  &e 

,,  .,-iiirh  win-  assigned  lor  its  vacauou 
"T  l,u  , •■.-,,] Pupon  l.v  Hi"  courl 
:""'  N  ,    i    ti VW ,1,1  of  sealed  con  -  a1 

41(1  n£  lnclude      :.  V     « ha     the    railroad 

front  attacking   the   ordinance   upon   this 

ground. — Ibid. 

Traction  act  of  1893,  section  1  (Gen.  Stat 

„      "  requires  a  street    railroad  mr,...,  , 

",,f  the  township  or  county     mtnin  wmen 

n  any  street  in  ^y jnumcipahty,  town, 

^^f^TovernS^y  ."Sdtfl 
SS?;  -u  .,  rS-  329^  requires  the 
JXJWtt.  governing Mgfe. nj  «*g 
towns  and  villages,  and  declares    1  any 

board  or  public  authority  other  trian  tnt 
governing  body  of  such  municipality,  town 
*  vil  ,"e  'hall  have,  control  of  any  of  the 
Greets  or  highways  over  which  the  tracks 
Sbeloclted.V  consent  of  such  other 

of?893,  to  cogent  of  the  govemngjjdy 
"of  the  township  or  county  onlj  need  De 
nhtYi  ned  the  subsequent  acts  required  the 
obtained,  inc.  ^  township   or 

:;;;;:;:"  nuueiatv  *«&.  u»  territory « 

v 1  ich  the  rai  road'  lims  were  proposed  to  be 
bum -Woodbridge  vs.  Raritan  Traction 
Co.,  19  Dick.  169. 

Where  a  traction  company  has  filed  a  de- 

v,,„te  and  there  was  no  route  to  exttuu, 
leaves  t he  filed  map  and   description  un- 

panies,  20  Dick.  574 

The    use    of    the    public    highways     by 

Ct'd^refcast  Iron  Pipe  Co.,  2  Rob. 
279. 


Ill    DUTY  TO  OPERATE  ACCORD= 

'iNG  TO  FRANCHISE,  ORDIN= 

ANCE  OR  STATUTE. 

ffcttt-ffi  duty  upon  tiie  rail- 
way  company   is   to   exercise  it    for  such 


\  Btreel  railway  company  incorporated 
Jta fflaw  of  this  state  and to  route  rf 
its  road  and  the  ocation  of  its  tracks  estoD 

J-C  ordinance  of  the  muniapakty, 
'  |,  -,,,,!  of  which  the  company  is  to 
'    '.'„.  S  road,  such  ordinance  being  ae- 

fby  such  company  audita  tracks  laid 
°f  accordance  there 
structed   and   in   operation,   cai 
mSe*Ul  and  discretion  cease  and  abandon 

,    ,,,, .in,,, 1,,-i-nf  or  any  pnrlion  then-of 

It  becomS  the  duty  ofthe  railway  company 
n  to  «ercise  of  its  rights,  privileges  and 
',.,!.,.-  for  the  benefit  of  the  pi&kc,  to 
m^teto  and  operate  its  road  according  to 
STteX  of  the  ordinance,  and  in  comph- 

i(,.  wi,h  statutes  which  confer  upon  the 
i'lpany  such  rights,  privileges  and  fran- 
erases.— Ibid. 

Ti,,-  company,  duly  incorporated,  which 

Srihwins&.'asssi 

decree  of  the  court  of  chancery  of  this  state 
uDon  foreclosure,  under  the  statute  of  this 
state  concerning  the  sale  of  the  property 
and  franchises  of  certain  cor,, 
• Pamph L .1897.  ch.  127,  p.  229)  has  con- 
fer d  upon  it  all  the  corporate  rights, 
1  ere"  privileges  and  franchises  of  such 
orifflor  otiheTcompany,  and  upon  it  rests 

K  burden  and  duty  to  *»****£ 

noerate  such  street  railway  under  the  stat- 
.    •    „i  the  ordinance,  of  the  municipality 

as  were  imposed  upon  the  original  company . 

—Ibid. 


The  fact  that  the  located  route  of  the  rail- 
way is  laid  across  a  bridge  over  a  stream 
the  construction,  maintenance  and  control 
of  which  bridge  is  in  the  board  of. to  ,  d£» 
freeholders,  which  will  not  permit  the  tracks 
to  be  laid  thereon,  unless  upon  proper  and 
reasonable  regulations  for  the  safety  of  the 
brid-e  for  the  traveling  public,  furnishes  no 
Sewhy  the  road  should  not  be  operated 
uoon  it-  route  through  the  streets  of  the 
Spamy-  lying  upon  either  side  o^such 
bridge.     The  acceptance  of  the  ordinance 
beta!  apart  from  the  control  of  such  bridge 
bv   the   board   of   chosen   freeholders    and 
havin-  no  relation  to  it  or  its  use  and  there 
bein^an   agreement   between   the   railway 
company  and  the  chosen  freeholders  in. rela- 
tion to  the  use  of  such  bridge,  the  court  will 
not    enter   upon   the   consideration   of   the 
reason"  w-hv  the  company  has  not  performed 
"Uch  agreement,  in  order  to  excuse  the  com- 
pany from  the  performance  of  its  duty  to- 
wards fne  municipality,  in  the  operation  of 
its  road. — Ibid. 

Mandamus  is  the  proper  remedy  to  compel 
such  street  railway  company  to  perform  the 
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duly  of  maintaining  and  operating  such 
railway  for  the  benefit  of  the  public.  The 
public"  duty  imposed  upon  the  company  is 
always  active,  potential  and  imperative,  and 
must  be  executed  until  lawfully  surrendered, 
suspended  or  abandoned  by  the  legally  ex- 
pressed consent  of  the  state,  and  the  per- 
formance of  this  duty  can  be  lawfully  en- 
forced by  mandamus. — Ibid. 

The  municipality  in  the  streets  of  which 
the  railway  is  located  by  ordinance,  is  a 
proper  relator  in  a  proceeding  by  manda- 
mus to  enforce  the  duties  of  the  company 
towards  the  public. — Ibid. 

The  time  limited  by  the  borough  ordin- 
ance for  completing  the  road  is  extended  by 
the  act  of  1898,  (Pamph.  L.,  p.  437).— 
Brinkerhoff  vs.  Newark  and  Hackensack 
Traction  Co.,  37  Vr.  478. 

If  it  had  not  been  extended,  the  prosecutor 
is  without  a  standing  to  assail  these  proceed- 
ings on  the  ground  that  the  company  did 
not  comply  with  the  terms  of  the  borough 
ordinance.  The  borough  may  acquiesce  in 
and  consent  to  the  delay. — Ibid. 

The  provision  in  that  charter  by  which 
the  company  was  empowered  to  construct 
and  operate  a  street  railroad  in  Jersey  City, 
provided  that  in  constructing  the  railroad 
the  company  first  obtained  the  consent  of 
the  city  council ;  the  ordinance  of  the  coun- 
cil giving  such  consent  on  condition  that 
the  company  should  pay  an  annual  fee  for 
each  car  run  on  the  railroad ;  the  acceptance 
of  the  ordinance  by  the  company  and  the 
construction  of  the  railroad  in  pursuance 
of  the  consent,  and  the  supplement  to  the 
company's  charter,  approved  March  17th, 
1860,  declaring  that  in  constructing  and 
maintaining  its  railroad  in  .Jersey  City  the 
company  should  be  subject  to  the  eonditions 
imposed  in  the  ordinance;  placed  upon  the 
company  a  legal  obligation  to  pay  the 
stated  fee. — Jersey  City  vs.  Jersey  City  and 
Bergen  Railway  Co.,  41  Vr.  360. 

By  force  of  the  statutes  approved  March 
14th,  1S93  (Gen.  Stat.,  p.  3234,  3235), 
which  authorize  one  street  railway  company 
to  lease  its  property  and  franchises  to  an- 
other, and  the  lease  made  by  the  Jersey 
City  and  Bergen  Railroad  Company  to  the 
Consolidated  Traction  Company,  in  which 
the  lessee  assumed  all  the  burdens  and 
liabilities  of  the  lessor,  Jersey  City  can  en- 
force against  the  lessee  the  liability  of  the 
lessor  to  pay  the  city  a  fee  for  each  car  run 
on  the  railroad. — Jersey  City  vs.  Consoli- 
dated Traction  Co.,  41  Vr.  364. 

A  street  railway  company  failed  to  comply 
with  an  ordinance  requiring  that  its  plans 
for  overhead  wires  be  submitted  to  the 
township  committee  for  approval,  and  that 
it  complete  its  road  within  a  year.  It 
applied  for  a  new  franchise,  and  the  com- 
mittee assured  the  company  that  its  consent 
would   be  granted  upon  certain  terms,   to 


which  the  company  agreed.  Construction 
of  the  road  progressed  without  objection, 
and  poles  were  located  with  the  consent  of 
the  majority  of  the  committee  acting  in- 
dividually. The  company,  fearing  thai  a 
rival  company  would  interfere,  hurried  its 
road  to  completion  between  Saturday  night 
and  Monday  morning.  HELD,  that  fur- 
ther construction  and  operation  of  the  road 
would  be  enjoined  until  the  consent  of  the 
committee  could  be  obtained. — Grey  vs. 
New  York  and  Philadelphia  Traction  Co., 
11  Dick.  463. 

Where  a  street  railway  company,  without 
authority,  seized  a  highway,  for  the  con- 
struction of  its  road,  a  remedy  by  indict- 
ment did  not  furnish  such  an  adequate 
remedy  at  law  as  prevented  the  court  from 
enjoining  further  construction  and  operation 
of  the  road  until  consent  of  the  township 
committee  could  be  obtained. — Ibid. 

A  trolley  railway  track  laid  in  accordance 
with  the  direction  of  the  special  ordinance 
will  not  be  enjoined  from  operation  because 
its  location  works  inconvenience  and  injury 
to  the  abutting  owners. — Budd  vs.  Camden 
Horse  Railroad  Co.,  16  Dick.  543.  A.  18  Id. 
804. 

Express  statutory  limitation  of  the  speed 
at  which  street  railway  cars  may  be  driven 
along  public  highways  is  not  necessary  to 
cast  upon  railway  companies  in  using  the 
public  highways  the  obligation  so  to  restrain 
the  speed  of  their  cars  that  other  vehicles 
may  reasonably  enjoy  the  common  use  of 
the  way. — Camden  &c.,  Railway  Co.  vs. 
United  States  Cast  Iron  Pipe  &c,  Co.,  2  Rob. 
279. 


[V. 


REGULATIONS  AFFECTING 
PASSENGERS. 


The  cases  of  State  vs.  Overton,  4  Zab.  43.5; 
Morris  and  Essex  Railroad  Co.  vs.  Ayres,  5 
Dutcher  393,  and  Compton  vs.  Van  Volkeu- 
burg,  5  Vr.  134,  disapproved. — -Daniel 
vs.  New  Jersey  Street  Railway  Co.,  35  Vr. 
603. 

In  an  action  for  damages  against  a  cor- 
poration operating  a  street  railway  for  the 
refusal  of  one  of  its  conductors  to  accepl  a 
passenger  carrying  in  his  arms  a  live  goat,  it 
is  error  to  submit  to  the  jury  the  reasonable- 
ness of  a  regulation  of  the  company  forbid- 
ding the  carrying  of  live  animals  in  the  cars. 
The  reasonableness  of  such  a  regulation  is 
for  the  trial  court. — Ibid. 

"An  act  for  the  better  regulation  of  the 
operation  of  street  railway  or  railroads,  or 
other  railroads  operated  as  street  railways" 
(Pamph.  L.,  1897,  ch.  190.  p.  373)  requiring 
street  railway  cars  to  have  enclosed  or 
vestibuled  platforms  between  the  tirst  day 
of  November  and  the  first  day  of  April  in 
any  year"  held  valid,  and  construed  to  mean 
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-Liability  for 


between  the  lir.-t  day  of  November  and  the 
In  l  day  of  April  of  the  succeeding  year. — 
Police  Commissioners  vs.  Consolidated  Trac- 
tion Co.,  21  N.  J.  L.  J.  4.r>. 


V.  GENERAL  RELATIONS  TO 
TRAVELING  PUBLIC. 

Trolley  cars  have  characteristics  of  their 
own,  but  arc  not  therefor  set  apart ,  for  legal 
treatment,  in  a  class  by  themselves.  Their 
peculiarities  are   circumstances   that    have 

sometimes  to  be  taken  into  account  in  apply- 
ing the  general  rule  to  a  particular  case.  - 
McGrath  vs.  North  Jersey  Street  Railway 
Co.,  37  Vr.  312. 

The  general  principle  governing  the  rela- 
tion of  the  street  railway  to  the  traveling 
public  is  that  their  respective  rights  in  the 

public  street   must   lie  exercised  by  each  of 
them,  with  due  regard  to  the  rights  of  lie 
other,    in    a     reasonable    and    dulj 
manner. — North  Jersey  Street  Railway  Co. 
vs.  Schwartz,  37  Vr.  437. 

The  right  of  street  railway  companies  to 
use  the  highways,  by  their  cars,  is  nol 
superior  to  the  rights  of  others  in  the  cus- 
tomary use  thereof,  and  it  is  not  an  act  of 

negligence,  perse,  for  the  driver  of  a  carriage. 
whether  of  burden  or  pleasure,  in  passing 

over  the  public  roads  of  this  state,  where  the 
1  racks  of  any  street  railway  company  may  In- 
laid, when  either  met  or  overtaken  by  tin- 
cars  of  such  company,  to  keep  to  the  right 
upon  other  tracks  of  said  company,  even 
though  such  carriage,  by  turning  to  the  left. 
might  have  avoided  both  meeting  and  being 
overtaken  by  the  company's  cars. — Adams 
vs.  Camden  and  Suburban  Railwav  Co..  I'1 
Vr.  424. 

The  defendant  was  bound  to  take  notice 
that  the  law  required  other  carriages  or 
vehicles  using  the  parts  of  the  highways 
covered  by  its  car  tracks,  upon  meeting  its 
cars  coming  from  an  opposite  direction,  to 
keep  to  the  right,  except  it  was  perilous  to  do 
so;  and  to  control  its  overtaking  cars  in 
anticipation  that  such  other  carriages  might 
so  turn  upon  its  car  tracks,  in  obedience  to 
the  law,  at  any  instant ;  audit  was  the  duty 
of  the  motorman  of  the  colliding  car  in  this 
case  to  use  reasonable  care  to  observe  any 
vehicle  ahead  of  him,  and  to  govern  his  car 
so  as  to  prevent  collision.  Whether  he  used 
such  care  or  not  was  a  question  for  the  jury 
to  determine  from  the  evidence. — Ibid. 

The  rule  with  respect  to  the  use  by  vehi- 
cles of  a  common  highway  on  which  a  trolley 
line  is  operated  requires  that  reasonable  care 
should  be  exercised  by  one  about  to  cross 
such  highway,  not  to  drive  in  front  of  an 
approaching  car  which,  in  spite  of  reasonable 
care  in  its  operation,  may  strike  him;  and 
thai  the  car  must  not  be  allowed  to  strike  a 
vehicle  so  crossing  the  tracks  if  reasonable 
circumspection  and  control  on  the  part  of 


the  motorman  will  suffice  to  prevent  it. 
Conrad  vs.  Elizabeth  &c.  Railway  Co.,  41 
Vr.  676. 

Where  a  street  railway  company  using  a 
public  street  can,  by  reasonably  slowing  the 
speed  of  its  own  cars,  remove  the  probability 
of  collision  with  other  vehicles  crossing  or 
traveling  the  street;  it  has  no  equity  to 
require  other  users  of  the  way  to  provide 
expensive  Bpecial  devices  to  insure  to  the 
street  railway  company  the  opportunity  to 
ear-  in  the  public  street  safely  at 
unlimited  speed. — Camden,  &c,  Railway  Co. 
vs.  United  States  Cast  Iron  Pipe,  &c,  Co.,  2 
Rob.  279. 

When  the  circumstances  which  attend 
upon  the  enjoyment  f  a  common  easement 
■  if  way  at  grade,  by  two  or  more  users  at  the 
same  place,  show  that  the  interference  of 
one  user  with  another  will  only  be  occasional 
and  insignificant,  this  court  will  not  compel 
the  introduction  by  the  later  user  of  special 
devices  to  prevent  collisions. — Ibid. 

Everyone  using  such  an  easement,  in  com- 
mon with  others,  is  bound  so  to  regulate  his 
own  use  of  the  common  right  that  he  does 
not  unreasonably  interfere  with  other  per- 
u  their  enjoyment  of  it. — Ibid. 

The  street  railway  companies  enjoy  the 
right  to  run  their  cars  upon  the  public  high- 
ways in  common  with  other  persons  whose 
vehicles  may  be  crossing  over  or  passing  on 
those  highways. — Ibid. 


VI. 


RIGHTS  OBTAINED  BY 
SALE  OF. 


Upon  the  organization  of  the  defendant 
ci  unpany,  as  required  by  the  act  of  1897,  the 
property  and  franchises  purchased  by  Giles 
for  himself  and  for  his  associates  (who  are  the 
corporators)  became  vested  in  that  corpora- 
tion by  force  and  effect  of  the  act  of  1897. — 
Brinkerhoff  vs.  Newark  and  Hackensack 
Traction  Co.,  37  Vr.  478. 

The  right  also  to  extend  existing  lines 
passes  by  the  sale  to  the  new  corporation. — 
Ibid. 


VII.  LIABILITY  FOR  ASSESSMENTS 
FOR,  AND  REPAIR  OF  STREETS. 

Win-re  the  report  of  the  commissioners 
making  such  assessments  for  benefits  is  in 
regular  and  proper  form,  the  fact  that  the 
schedule  annexed  thereto  shows  ti 
ment  f i  ir  pavement  and  curb  in  separate 
columns,  with  the  total  carried  out  opposite, 
will  not  invalidate  the  assessment. — Dean 
vs.  Paterson,  38  Vr.  199.     See  39  Id.  664. 


STREET  RAILWAY  S,   VIII,  IX,  X.— SUBROGATION. 
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Under  the  provisions  of  an  ordinance 
requiring  a  street  railway  to  keep  and  main- 
tain the  portion  of  a  street  inside  its  rails 
and  for  two  feet  outside  of  them  in  good 
and  sufficient  repair,  the  company  is  not 
bound  to  repave  within  those  limits  with 
a  new  and  different  material  selected  by 
the  city,  nor  is  it  liable  to  the  expense  of 
such  repaying  when  laid  down  by  the  city. 
— Ibid. 

A  street  railway,  exercising  its  franchise 
within  a  city  street,  although  having  a 
property  in  its  ties,  rails  and  other  neces- 
sary equipment,  is  not  liable  to  be  assessed 
for  benefits  of  a  street  improvement  made 
by  the  city,  under  the  act  of  June  13th, 
1898  (Pamph.  L.,  p.  466),  which  directs 
the  assessment  to  be  made  in  proportion 
to  the  benefits  acquired  by  lands  and  real 
estate  bordering  on  such  street. — Ibid. 


VIII.    TRANSFER  OF  PASSENGERS. 

If  inquiry  on  the  part  of  the  passenger 
would  have  informed  him  of  the  rule  which 
made  it  necessary  that  the  transfer  ticket 
should  be  used  within  ten  minutes  of  the 
time  punched  on  it,  and  if  due  care  on  his 
part  required  that  he  should  make  such 
inquiry,  then  his  failure  to  do  so  would  have 
been  a  contributing  cause  to  the  injury 
complained  of,  and  ak  bar  to  his  right  to 
recover. — Perine  vs.  North  Jersey  Street 
Railway  Co.,  40  Vr.  230. 

Where  a  passenger  on  a  street  car  was 
entitled  to  continue  his  journey  on  a  con- 
necting car,  without  the  payment  of  addi- 
tional fare,  providing  he  boarded  the  con- 
necting car  within  ten  minutes  after  leaving 
the  original  car,  and  was  entitled  to  a 
proper  transfer  ticket  as  an  evidence  of  his 
right  to  so  do,  an  action  of  tort  will  lie  for 
his  wrongful  expulsion,  unless  by  his  own 
fault  or  carelessness  he  aided  in  procuring 
the  situation  which  led  to  his  expulsion. — 
Ibid. 


IX.  INCORPORATION. 

The  act  entitled  "An  act  to  secure  com- 
panies incorporated  under  'An  act  to  pro- 
vide for  the  incorporation  of  street  railway 
companies  and  to  regulate  the  same,'  ap- 
proved April  sixth,  one  thousand  eight  hun- 
dred and  eighty-six  and  a  supplement 
thereto,  entitled  'A  further  supplement  to 
an  act  entitled  "An  act  to  provide  for  the 
incorporation  of  street  railway  companies 
and  to  regulate  the  same,"  approved  April 
sixth,  one  thousand  eight  hundred  and 
eighty-six,  which  supplement  was  passed 
March  second,  one  thousand  eight  hundred 
and  ninety-one  owning  and  operating  street 
railways  upon  public  streets,  highways  or 
avenues  in  this  state,  whose  roads  have 
been  peaceably  and  continuously  operated 
fur  two  years  without  objection,  the  right 


to  become  incorporated  under  the  act  en- 
titled 'An  act  to  authorize  the  formation 
of  traction  companies  for  the  construction 
and  operation  of  street  railways  or  railroads 
operated  as  street  railways,  and  to  regu- 
late the  same,'  approved  March  fourteenth, 
one  thousand  eight  hundred  and  ninety- 
three,  and  the  several  supplements  thereto 
and  acts  amendatory  thereof,"  approved 
April  14th,  1903,  is  a  special  act  conferring 
corporate  powers  and  unconstitutional, 
being  under  paragraph  11,  section  7  of 
article  6  of  the  constitution,  which  declares 
that  "the  legislature  shall  pass  no  special 
act  conferring  corporate  powers." — Perrine 
vs.  Traction  Co.,  41  Vr.  168. 


X.  CROSSING  RAILROADS. 
See  Railroads. 


SUBROGATION. 

Where  an  insurance  company  is  com- 
pelled to  pay  to  a  mortgagee  losses  in  case 
of  fire,  and  the  policies  contain  clauses  of 
subrogation,  and  by  reason  thereof,  the 
mortgage  indebtedness  is  reduced  to  an 
extent  greater  than  the  actual  loss,  the 
company  is  entitled  to  a  lien  on  the  owners 
equity  for  such  excess. — Montclair  Build- 
ing &  Loan  Association  vs.  Eastman,  22  N. 
J.  L.  J.  145. 

A  life  tenant  who  pays  a  mortgage  on 
the  premises  is  entitled  to  be  subrogated 
td  the  rights  of  the  mortgagee;  and  the 
cancellation  of  the  mortgage  lay  inadvert- 
ence will  not  alter  such  right,  where  no 
other  rights  have  been  affected  thereby. — 
Kocher  vs.  Kocher,  11  Dick,  545. 

The  life  tenant  was  not  barred  from  en- 
forcing her  claim  when  less  than  twenty 
years  had  elapsed. — Ibid. 

Where  a  son  loaned  his  father  money 
with  which  to  pay  assessments  which  were 
a  lien  on  a  lot,  he  was  not  entitled  to  be 
subrogated  to  such  hen. — Ibid. 

The  bank  was  not  entitled  to  be  subro- 
gated to  the  rights  of  creditors  whose 
claims,  which  were  liens  on  the  realty,  had 
been  discharged  by  such  payments  on  the 
ground  that  creditors  having  liens  might 
pay  off  other  hens  for  the  purpose  of  pre- 
senting their  securities,  since  it  was  a  loan 
on  its  part  to  the  administrator,  and  not  a 
payment  of  other  creditors. — First  National 
Bank  vs.  Thompson,  16  Dick.  188. 

Awidowand  executrix,  having  a  lifeestate 
in  the  land  of  testator  with  a  right  to  sell 
and  invest  the  proceeds,  the  income  to  be 
lens,  sold  certain  land  and  invested  the  pro- 
ceeds without  consulting  the  remainder- 
men;    the   investment    afterwards    turning 
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Subrogation 


out  to  I"-  worthless.  Personal  propi  rty  to 
the  amounl  "f  $2,900  came  into  her  hands, 
for  which  Bhe  never  accounted,  and  she 
applied  the  proceeds  of  a  $3,000  life  policy 
to  the  paymenl  of  a  mortgage  on  certain 
lands.  HELD,  thai  to  the  extent  to  which 
personal  estate  or  proceeds  of  real  estate 
applicable  to  the  payment  were  received 
by  the  executrix  and  by  her  applied  i"  her 
use  or  not  accounted  for,  she  musl  bi  con- 
sidered as  having  applied  them  to  the  pay 
merit  of  the  debt  to  her,  arising  from  her 
redemption  of  the  mortgage,  and  the  facts 
justifying  the  conclusion  thai  the  mortgage 
was  paid  off  with  the  intention  of  discharg 

inn     the    inheritance     under     circumstances 

which  made  it  equitable  for  her  to  do  so,  sin- 
was  not  entitled   to  be  subrogated  to  the 
rights  of  the  mortgagee,  and  hence  a  mort- 
gagee  of  her  life  estate  had  n<  i  such 
tion. — Dougherty  vs.  Connolly,  1  <  1  Dick.  421. 

The  owner  of  land  heavily  encumbered 
gave  an  option  to  convey  it  to  complainant 
on  her  acceptance  at  any  time  within  one 
year,  agreeing  to  deliver  a  deed  with  full 

covenants    of    warranty,    but,    believing    he 

would  be  unable  to  discharge  the  encum- 
brances,   he    executed    another    option    to 

defendant    on   a    larger   tract,   including   the 

land    lirst    sold,    which    defendant    accepted. 

and  received  a  conveyance,  with  notice  ol 
plaintiff's  option.  At  the  time  of  the 
conveyance,  the  purchase  money  was  dis- 
tributed among  the  encumbrancer-,  and 
releases  executed  by  them,  all  of  which 
were     in      terms     made      to      the      original 

owner  of  the  land,  defendant  refusing 
to  pay  the  purchase  price,  except  as  it 
might  be  applied  in  his  presence  to  secure 

the  releases.  HELD,  that  such  payment 
and  application  of  the  purchase  price  dis- 
charged the  encumbrances  and  merged  the 
same  in  the  title  to  the  property  conveyed 
by  the  owner  to  defendant,  and  hence  he 
was  not  entitled  to  claim  subrogation  to  the 
original  rights  of  the  encumbrancers  on 
being  compelled  to  specifically  perform  the 
option  given  by  the  owner  to  complainant. — 
Brooks  vs.  Wentz.  16  Dick.  474. 

The  will  of  one  who  owned  certain  notes 
secured  by  a  mortgage  on  land  bequeathed 
a  certain  sum  to  each  of  the  children  of  the 
mortgagor.  The  will  provided  that,  if  the 
indebtedness  from  the  mortgagor  should 
not  be  paid,  the  same  might  be  set  off 
against  the  legacies  to  the  children,  and  this 
was  done.  The  mortgagor  had  a  claim 
which  was  allowed  by  the  testator's  execu- 
tor and  set  off  against  the  amount  due  on 
the  notes.  HELD,  that  the  children  were 
entitled  to  be  subrogated,  to  the  extent  of 
their  legacies,  to  the  rights  of  the  testator 
a-  mortgagee  of  the  premises,  so  as  to  clothe 
them  with  an  equity  prior  to  that  of  one  who 
was  the  equitable  owner. — Lindsley  vs. 
McGrath,  17  Dick.  478. 

One  who  is  tenant  for  life  of  land,  and  also 
tenant  in  remainder  of  an  interest  therein, 
may,  in  either  capacity,  redeem  the  land, 
and  be  subrogated  to  a  lien  on  the  interest  of 


each  of  the  remaindermen  for  hi- 

the  redemption  money.  -Kinkead  v.-.  Ryan, 

l'.i  Dick.  4.-.I.     Sec  20  Id.  7_'ti. 

A  chattel  mortgage  was  held  invalid 
against    a    judgmi  nl    creditor    under    the 

Registry  act.-,   and   the    proceeds   of  sale  of 

the  chattels,  «  bich  pn  in  courl . 

were  directed  to  be  paid  lirst  to  the  judgment 
creditor.  The  judgment  debtor  then  paid 
the  judgment  by  his  mortgage  on  his  own 
land-,   and    had    the  judgment    assigned    for 

I  i      I lit    to   the   mortgagee  of   t  hi 

who  (through  their  common  attorney,)  re- 
ceived, for  the  benefit  of  the  debtor,  the 
money  paid  out   o|  court    to  him  a-  a--ignec 

of  the  judgment.  On  an  appeal  subse- 
quently taken  the  chattel  mortgagee  was 
held  to  be  subrogated  to  the  judgment. 
HELD,— 

1.  This  payment  of  the  judgment  by  the 
debtor  himself  discharged  the  lien  of  the 

judgment  from  the  land-  of  the  parties  to 
tin-  suil  (other  than  the  judgment  debtor), 
who   claimed    title    under   a    partition    made 

pendente  lite,  but  before  decree  for  subro- 
gation to  the  judgment,  subsequently  made 

in  favor  of  the  chattel  mortgagee.   HELD, — - 

2.  The  chattel  mortgagee,  by  reason  of 
tin-  paymenl  of  this  judgment  by  the 
debtor,  'was  entitled  to  the  proceeds  of 
sale  of  the  mortgaged  chattels  paid  out 
of  court  to  the  assignee  of  the  judgment 
for  the  benefit1  of  the  debtor,  and  as  this 
payment  was  not  disclosed  to  the  court 
at  the  hearing  upon  which  decree  for  subro- 
gation was  made,  the  judgment  creditor,  the 
assignee  and  the  judgment  debtor  are 
estopped  from  denying  the  existence  of  the 
judgment  for  the  purpose  of  giving  the 
mortgagee   the  benefit   of  the  subrogation 

t  land-  owned  by  the  debtor  at  the 
time  of  the  decree,  and  for  compensating  the 
mortgagee  by  reason  of  the  discharge  of  the 
judgment  from  the  lands  of  other  parties  to 
the  suit,  originally  liable  to  the  judgment. — 
Boice  vs.  Conover.  3  Rob.  580. 


SUICIDE. 

See  Criminal  Law  and  Procedure;  In= 
surance. 


SUMMARY  PROCEEDINGS. 

See  Certiorari;  Convictions;  Penalties. 


SUMMONS. 

See  Process. 


SUNDAY,  I,  II,  III,  IV.— SUPERIOR  SERVANT  RULE. 

Contract  Made  on. — Tort  Committed  on. — Amusements  on. — In  Computation  of 
Statutory  Time 


SUNDAY. 

I.  CONTRACT  MADE  ON. 

II.  TORT  COMMITTED  ON. 

III.  AMUSEMENTS  ON. 

IV.  IN    COMPUTATION    OF  STATU= 
TORY  TIME. 


I.  CONTRACT  MADE  ON. 

Tlie  statute  forbidding  worldly  employ- 
ment or  business  on  Sunday  renders  void 

every  transaction  which,  if  performed  on  a 
week  day.  would  In'  enforceable  in  a  court 
of  justice;  that  such  a  transaction,  being 
wholly  void,  could  not  he  validated  by  rati- 
fication; but  that  the  consideration  emanat- 
ing from  the  tainted  contract  will  he  suffi- 
cient to  form  the  foundation  for  a  new  express 
promise,  on  which  recovery  may  be  had. 
The  trial  court  found,  as  a  question  of  fact, 
that,  so  far  as  Demarest  Banta  was  con- 
cerned, there  had  been  such  an  express 
promise  to  pay  the  debt,  and  there  was  evi- 
dence of  such  a  subsequent  express  promise. 
— Brewster  vs.  Banta.  37  Vr.  367. 

Suit  on  a  note  signed  by  Demarest  Banta 
and  endorsed  by  Harvey  D.  Banta.  The 
defence  wa s  tliat  the  note  in  question  was 
made  on  Sunday,  and  that  it  was  given  in 
payment  of  the  difference  on  an  exchange 
of  horses  concluded  on  that  day,  and  was 
therefore  void.  The  case  was  tried  at  the 
Bergen  circuit  by  the  court  without  a  jury. 
It  appeared  that  the  note  was  made  and 
endorsed  on  Sunday.  The  judge  held  that 
the  Sunday  transaction  was  wholly  illegal, 
and  a  non-suit  as  to  Harvey  Banta  was 
directed,  on  the  ground  that  lie  had  no 
connection  with  the  transaction  except  in 
the  endorsement  of  the  note.  There  was  a 
finding  against  Demarest  Banta,  on  the 
ground  that  subsequently  he  had  made  an 
express  promise  to  the  plaintiff  to  pay  the 
debt. — Ibid. 

A  court  of  equity  will  not  decree  specific 
performance  nor  order  an  accounting  which 
will  serve  only  to  aid  the  complainants  to 
secure  the  proceeds  of  Sunday  racing,  an 
unlawful  business,  prohibited  by  law. — 
Illingworth  vs.  Bloemecke,  1  Rob.  483. 


II.  TORT  COMMITTED  ON. 

In  such  a  case  the  overdriving,  and  not 
the  Sunday  violation,  is  the  proximate 
cause  of  the  injury,  and  the  maxim,  in  pari 
delicto.  &c,  has  no  applicancv. — Newbury 
vs.  Lake,  39  Vr.  189. 


In  an  action  to  recover  damages  for  the 
overdriving  of  a  horse,  the  fact  that  the 
defendant  hired  the  horse  from  the  plaintiff 
upon  a  Sunday  for  purposes  of  Sunday  driv- 
ing, and  was  driving  it  on  that  day  in  viola- 
tion of  section  1  of  "An  act  for  suppressing 
vice  and  immorality"  (Gen.  Stat.,  p.  3707), 
constitutes  no  defence.      Ibid. 


III.  AMUSEMENTS  ON. 

Any  misjoinder  in  a  suit  for  injunction 
against  Sunday  ball  games  as  a  nuisance 
because  of  some  of  the  complainants  alleging 
injury  for  the  noises  on  the  ball  grounds 
and  others  from  the  noise  of  those  in  the 
st  reet,  may  not  be  urged  against  a  prelimin- 
ary injunction,  as  this  may  be  remedied 
later  by  requiring  an  election  and  striking 
from  the  record  the  names  of  complainants 
not  affected  by  the  kind  of  injury  on  which 
it  is  elected  to  rely. — Seastream  vs.  New- 
Jersey  Exhibition  Co.,  1  Rob.  178. 

Owners  of  land  adjoining  an  enclosed 
ground,  to  which  admission  is  charged  to  see 
ball  games,  are  not  estopped  to  seek  injunc- 
tion against  Sunday  ball  games  thereon  as 
a  nuisance  because  for  several  years  before 
the  enclosure  persons  taking  possession  of 
the  grounds  without  let  or  hindrance, 
played  Sunday  ball  games  in  the  presence  of 
all  choosing  to  look,  and  the  same  class  of 
noises  had  been  made,  without  attempt  at 
relief  against  the  same  by  such  onlookers 
and  persons  alighting  at  the  same  place 
from  electric  cars  and  going  for  amusement 
to  the  river  and  the  woods  in  the  vicinity. — 
Ibid. 

The  proofs,  on  application  for  preliminary 
injunction  against  Sunday  ball  games  as  a 
nuisance,  held  to  show  facts  as  to  disturb- 
ance from  noises  authorizing  the  relief. — 
Ibid. 


IV.  IN    COMPUTATION    OF  STATU= 
TORY  TIME. 

In  the  computation  of  the  time  within 
which  the  requirement  of  a  statute  is  to  be 
complied  with,  where  the  last  day  falls  upon 
a  Sunday  or  a  legal  holiday,  and  the  act  is  to 
be  done  by  the  court,  and  not  by  the  party, 
it  may  be  done  upon  the  earliest  succeeding 
day  on  which  the  court  can  perform  the  duty 
imposed  upon  it. — Von  ile  Place  vs.  Weller 
35  Vr.  155. 


SUPERIOR  SERVANT  RULE. 

See  Master  and  Servant. 


SURETIES,   I,  II,  III,  IV. 


Effect  of  Representations  by  Indemnified. — Release  or  Discharge  "f. — Contract  of 
Indemnity  Insurance  for  Injuries.-    Liability  "ii  Building  Contract. 


SURETIES. 

I.  EFFECT     OF     REPRESENTA= 

TIONS  BY   INDEMNIFIED. 

II.  RELEASE  OR  DISCHARGE  OF. 

III.  CONTRACT    OF    INDEMNITY 
INSURANCE  FOR  INJURIES. 

IV.  LIABILITY   ON    BUILDING 
CONTRACT. 

Cross    References.     Bills    and    Notes; 
Frauds  and  Perjuries. 


I.  EFFECT  OF  REPRESENTATIONS 
BY  INDEMNIFIED. 

In  a  suit  upon  an  agreement  to  indemnify, 
in  order  to  make  any  .statements  of  the  party 
indemnified  at  the  time  of  the  execution  of 
the  agreement  binding  as  warranties,  they 
must  appear  upon  the  face  of  the  agreement 
sued  on;  they  must  either  be  expressly  set 
out,  or,  by  inference,  incorporated  in  the 
agreement.  If  they  are  not  so,  they  are 
representations  and  not  warranties. — Dime 
Savings  Institution  vs.  American  Surety  Co., 
39  Vr.  440. 


II.  RELEASE  OR  DISCHARGE  OF. 

The  payment  by  a  city  for  work  accepted 
by  it,  under  an  honest  belief  that  it  was  di  in* 
in  the  manner  required  by  the  contract,  will 
not  release  a  surety.— Newark  vs.  New 
Jersey  Asphalt  Co.,  39  Vr.  458. 

A  surety  upon  a  bond  thus  given  can  only- 
be  released  by  some  positive  act  done  by 
the  plaintiff,  to  the  prejudice  of  the  surety, 
as  acceptance  and  payment,  with  knowl- 
edge, would  be,  or  some  negligent  act  which 
will  imply  connivance  amounting  to  fraud. — 
Ibid. 

Where  an  employer  increased  the  duties 
of  his  bookkeeper  and  collector,  so  that  he 
was  required  to  perform  the  duties  of  cashier, 
and  as  such  had  control  of  all  the  cash  of  the 
business,  a  surety  on  the  employe's  bond 
as  bookkeeper  and  collector,  conditioned 
for  the  faithful  performance  of  his  duties, 
and  to  pay  over  all  moneys  received  in  that 
capacity,  was  not  liable  thereon  for  an 
embezzlement,  though  accomplished  by 
means  of  fraudulent  entries  by  such  employe 
as  bookkeeper,  since  the  extending  of  such 
employe's  duties  was  an  increase  of  the  risk 
and  discharged  the  surety.— Kellogg  vs. 
Scott,  13  Dick.  344.     A.  17  Id.  811. 


Where,  in  an  action  on  an  emploj  i 
complainant.'.-     -  iwed    that    the 

uretj  had  been  discharged  by  reason  of  an 
increase  in  the  employe's  duties  not  covered 
by  the  bond,  defendants  were  entitled  to 
amend  their  answer  in  order  to  place  such 
defence  formally  on  record. — Ibid. 


III.  CONTRACT  OF  INDEMNITY 
INSURANCE  FOR  INJURIES. 

A  contract  by  anlinsurance  company  to 

indemnify  against  loss  from  liability  for 
damages  on  account  of  personal  injuries  to 
employes  caused  by  the-  negligence  of  as- 
sured, is  not  a  contract  for  indemnity 
merely,  on  which  suit  could  not  be  brought 
until  the  assured  paid  a  judgment  against 
it  for  personal  injuries  to  an  employe,  but 
m  equity  the  insurer  becomes  the  principal 
debtor  to  an  injured  employe,  and  the  as- 
sured the  surety,  so  that  a  bill  would  lie 
by  the  latter  to  establish  the  prineipal- 
liability  and  compel  it  to  perform  its  con- 
tract of  indemnity. — Beacon  Lamp  Co.  vs. 
Travelers  Insurance  Co.,  16  Dick.  59.  See 
18  Id.  260. 

Where  an  insurance  company  contracted 
to  indemnify  against  loss  from  liability  for 
damages  on  account  of  personal  injuries  to 
employes,  caused  by  the  negligence  of  the 
assured,  an  injured  employe,  who  has  re- 
covered judgment  against  the  assured,  may 
sue  the  insurer  in  equity,  as  principal 
debtor,  to  compel  payment  of  the  full 
amount  of  the  judgment,  notwithstanding 
the  insolvency  of  the  assured. — Ibid. 


IV. 


LIABILITY  ON  BUILDING 
CONTRACT. 


The  sureties  are  entitled  to  the  unpaid 
portion  of  the  contract  price,  including,  as 
far  as  necessary  to  reimburse  them  for  their 
necessary  outlay,  an  indemnity  fund  re- 
tained by  the  owners  as  the  work  pro- 
gresses, for  their  security  in  the  contingency 
e  work  should  be  abandoned,  and 
they  should  be  required  to  complete  it 
themselves. — St.  Peter's  Catholic  Church  vs. 
Vannote,  21  Dick.  78. 

The  right  of  the  sureties  is  superior  to 
the  claims  of  material  men  and  laborers  for 
work  done  for,  and  material  furnished  to. 
the  contractor,  as  to  the  indemnity  fund 
in  the  hands  of  the  owners,  which  they  re- 
tained pursuant  to  the  terms  of  the  con- 
tract, to  be  used  by  them  in  the  contin- 
gency that  the  contractor  should  not  com- 
plete the  work. — Ibid. 

The  amount  of  the  contract  price  recov- 
erable by  the  sureties  includes  claims  for 
labor  done  and  material  furnished  after 
the  contractor  had  abandoned  the  work, 
|   while  the  sureties  were  completing  it.— Ibid. 


SURETIES,  IV.— SURFACE  WATERS.— SURPLUS  MONEYS. 
SURROGATES.— TAXATION. 

Liability  on  Building  Contract. — Surface  Waters. 


Sureties  on  a  contractor's  bond  who, 
with  the  permission  of  the  owner,  had 
finished  a  house  abandoned  by  the  contrac- 
tor, are  entitled  to  be  repaid  out  of  the 
moneys,  which  thus  became  due  upon  the 
contract  in  preference  to  material  men  and 
laborers  who  had  served  notices  upon  the 
owner  when  there  was  still  nothing  due  and 
unpaid.  This  applies  to  a  percentage  of  the 
contract  price  retained  by  the  owner  as  in- 
demnity till  completion  of  the  building. — 
Ibid. 

Where  a  building  contract,  giving  the 
owners  the  right  to  complete  the  work  on 
abandonment  by  the  contractor,  is  aban- 
doned by  the  contractor  after  the  work  is 
partially  done,  and  the  building  is  completed 
by  his  sureties  under  agreement  with  the 
owners,  the  work  done  by  the  sureties  is 
neither  for  the  owners  nor  the  contractor, 
but  to  relieve  themselves  as  cheaply  as  pos- 
sible under  their  obligation'  as  sureties. — 
Ibid. 


SURFACE  WATERS. 

Cross  References.     Percolating  Waters ; 
Riparian  Rights;  Waters. 

The  diversion  or  altered  transmission  of 
surface  water,  caused  by  the  erection  of  a 
building  upon  and  over  which  it  is  ac- 
customed to  flow,  affords  no  ground  of 
action  to  a  person  who  suffers  injury  by 
reason  thereof. — Jessup  vs.  Bamford  Bros. 
Co.,  37  Vr.  641. 

If  a  railroad  company  has  the  right  to 
maintain  its  railroad  longitudinally  upon  a 
public  street,  and  there  is  no  law  controlling 
the  grade  at  which  its  track  shall  be  laid,  it 


cannot  be  held  responsible  for  damage  done 
by  surface  water  diverted  from  its  roadbed, 
merely  because  its  track  is  higher  than  the 
established  grade  of  the  street.— McCloskey 
vs.  Atlantic  City  Railroad  Co.,  41  Vr.  20. 

Equity  will  restrain  a  municipality  from 
carrying  out  a  drainage  scheme  which  will 
collect  a  large  quantity  of  surface  water  and 
discharge  the  same  on  lands  of  an  individual 
in  such  quantities  as  to  practically  render 
the  lands  valueless. — Fuller  vs.  Township  of 
Belleville,  1  Rob.  468. 

Under  the  facts.  HELD,  that  the  com- 
plainant's case  rested  upon  an  alleged  legal 
right  which  has  never  been  recognized  in 
New  Jersey,  and  which  would  be  an  excep- 
tion to  a  well  settled  rule  of  law,  and  that 
therefore  the  complainant  must  establish 
her  doubtful  legal  right  at  law  before  the 
same  can  be  enforced  by  an  injunction  in 
this  court. — Sullivan  vs.  Browning,  1  Rob. 
391. 

The  construction  by  a  land  owner  of  struc- 
ture causing  the  surface  water  to  flow  onto 
adjoining  land,  whereby  the  total  volume  of 
surface  water  flowing  over  such  land  is  so 
increased  as  to  cause  damage,  gives  the 
owner  of  such  land  no  right  of  action. — Ibid. 
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See  Judgment;  Mortgages. 
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See  Appeal;  Courts;  Jurisdiction;  Wills. 
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I.  PERSONS  AND  PROPERTY    SUB= 
JECT  TO. 

1.  Turnpike  Roads. 

There  was  no  statutory  authority  that 
authorized  the  assessor  of  a  borough  in  1S96 
to  tax  tlie  section  of  a  turnpike  road  within 
his  borough  as  so  much  real  estate,  againsl 
the  company  that  was  incorporated  to 
establish  and  maintain  suchroad. — Turn- 
pike Company  vs.  Haas,  32  Vr.  174. 

2.  Personalty. 

a.  Location  of  Property  as  Criteria. 

Under  the  act  of  March  1st,  1888  (Gen. 
Stat.,  p.  3425),  and  section  6  of  the  act  of 
March  19th,  1891  (Gen.  Stat.,  p.  3345),  a 
tax  for  personal  property  may  be  levied 
against  a  person  at  his  residence,  and  an- 
other tax  may  be  assessed  against  him  for 
tangible  personal  property  used  by  him  in 
connection  with  his  business  at  the  place 
where  his  business  is  carried  on,  although 
the  place  of  business  and  the  residence  arc 
in  the  same  taxing  district. — Mullins  vs. 
Jersey  City,  32  Vr.  135. 

Under  Gen.  Stat.,  p.  3345,  pi.  291,  the 
tax  on  visible  personal  estate  is  assessable 
in  the  taxing  district  where  the  property- 
is  found,  and  no  other  personal  estate  is 
assessable  in  the  taxing  district  where  the 
owner  resides.  If  an  assessment  at  the 
place  of  business  of  an  inhabitant  of  this 
state  is  in  excess  of  his  visible  personal 
estate  at  that  place,  but  together  with  any 
assessment  at  his  residence,  though  in  an- 
other taxing  district,  does  not  exceed  his 
entire  taxable  personal  estate,  this  court,  on 
certiorari  (under  Gen.  Stat.,  p.  3404,  pi. 
547),  may  order  proper  apportionment  and 
transfer  of  assessment  and  tax. — Mayer  vs. 
Jersey  City,  32  Vr.  473. 

Under  the  Tax  act  of  March  19th,  1891 
(Gen.  Stat,,  p.  3344),  personal  property 
situate  outside  of  New  Jersey  but  owned 
by  a  resident  of  the  state,  is  taxable  in  the 
township,  ward  or  taxing  district  where  the 
owner  resides. — Wheaton  vs.  Mickel,  34  Vr. 
525. 

In  order  to  sustain  a  tax  for  visible  per- 
sonal property,  levied  against  an  inhabitant 
of  this  state  elsewhere  than  at  the  place  of 
his  residence,  it  must  be  shown  that  the 
property  was  found  in  the  taxing  district 
on  the  day  prescribed  by  law  for  commenc- 
ing the  assessment  of  taxes. — Shillingsburg 
vs.  Ridgway,  40  Vr.  113. 

b.  Mortgages. 

Where  the  owner  of  a  farm,  who  was  a 
mortgagor,  conveyed  the  same  in  fee  simple 
to  the  mortgagee,  and  the  owner  of  the 
mortgage,  as  mortgagee,  discharged  the 
bond    and    surrendered    the    mortgage    for 


cancellation,  in  good  faith,  as  the  consid- 
eration of  the  conveyance,  and  the  mort- 
gage was  canceled  and  discharged  of  re- 
cord, the  mortgage  is  no  longer  a  ratable  of 
personal  property  for  the  purpose  of  taxa- 
tion and  cannot  be  included  by  the  assessor 
in  the  list  of  ratables  of  property  belonging 
to  the  former  owner  thereof,  although  it 
be  that  at  the  time  of  the  assessment  he 
remains  the  owner  of  the  farm  covered  by 
the  mortgage. — Earle's  Executors  vs.  Ram- 
sey, 32  Vr.  194. 

When  a  mortgage  was  assigned  by  the 
owner  thereof  to  another,  who  held  certain 
notes  of  the  assignor,  as  collateral  security 
for  the  payment  of  the  notes,  the  mortgage 
was  taxable  as  the  personal  property  of  the 
assignor  so  long  as  the  notes  remained  un- 
paid and  the  mortgage  continued  to  be  held 
as  security  for  the  payment— Lippincott's 
Administrator  vs.  Howell,  37  Vr.  508. 

c.  Temporarily  in  State. 

The  Metropolitan  Life  Insurance  Com- 
panv  of  the  city  of  New  York,  a  corpora- 
tion organized  under  and  in  accordance 
with  the  laws  of  the  state  of  New  York, 
engaged  in  life  insurance,  have  complied 
with  the  laws  of  this  state,  and  therefore 
entitled  to  carry  on  its  business  here,  had 
an  office  in  the  city  of  Newark,  in  ehargeof 
a  local  superintendent  by  the  name  of  Wil- 
liams. From  day  to  day  there  were  paid 
to  and  received  by  him  various  sums  of 
money  as  premiums  on  life  insurance  from 
the  holders  of  policies  of  said  company  in 
this  state,  which  moneys  he  deposited  in  his 
name  as  superintendent  in  one  of  the  na- 
tional banks  in  the  city  of  Newark,  and  at 
the  end  of  each  week  he  transmitted  the 
entire  amount  of  moneys  so  collected  and 
deposited  by  his  check  to  the  company,  to 
the  home  office  in  the  city  of  New  York, 
and  that  such  sums  of  money  so  collected, 
deposited  and  transmitted  by  check  would 
average  the  weekly  amount  of  $4,500,  and 
that  no  use  whatever  was  made  of  such 
money  in  this  state.  HELD,  that  such 
weekly  amounts  of  money  were  not  assess- 
able for  yearly  taxes  in  the  city  of  Newark. 
by  the  local  assessing  authorities  thereof, 
as  the  personal  property  in  this  state, 
cither  of  the  local  superintendent  or  of  the 
insurance  company. — Metropolitan  Life  In- 
surance Co.  vs.  Newark,  33  Vr.  74. 

This  money  was  merely  in  transit  from 
the  policy  holders  in  this  state  to  the  insur- 
ance company,  a  foreign  corporation,  and 
its  deposit  temporarily  in  this  state  was 
nothing  more  than  an  act  of  convenient 
transmission,  and  gave  it  no  quality  of  per- 
manency or  personal  property  of  the  cor- 
poration in  this  state,  so  as  to  subject  it 
to  local  taxation. — Ibid. 

Ice  cut  on  water  in  Andover  township,  in 
Sussex  county,  by  a  foreign  corporation, 
stored  in  this  state  with  the  intention  of 
selling  it  from  the  office  of  the  corporation 
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in  Philadelphia,  is  subjecl  to  taxation  in 
this  state  while  it  remains  here.—  John  Han- 
cock [ce  Co.  vs.  Rose,  38  Vr.  86. 

d.  Bank  Stock. 

For  the  shares  of  capital  stock  of  a  na- 
tional bank.owned  by  a  noa-resident,  the 
bank  must  be  assessed  for  taxes  in  the  tax- 
ing district  where  the  bank  is  located,  in 
accordance  with  the  federal  and  Btate  stat- 
utes.— Crossly  vs.  East  Orange,  33  Vr,  583. 

The  assessment  in  this  case  was  errone- 
ously made  in  East  Orange,  and  proceed- 
ings must  therefore  be  taken 
act  of  March  23d,  L881,  to  make  a  proper 
assessment  in  the  city  of  Newark,  where  the 
bank  is  located. — Ibid. 

The  taxation  of  the  shares  of  stock  in 

national  banks,  under  the  act  of  April  1st 
ISC'.)  ((ien.  Slat.,  p.  3302),  is  substantially 
taxation  of  all  the  property  of  the  banks, 
so  that  debtor.-  of  such  banks  who  have 
secured  the  debts  by  mortgaging  their  real 
estate,  may  properly  claim  to  deduct  the 
debts  from  the  assessed  value  of  the  realty. 
Myers  vs.  Campbell,  Collector,  35  Vr. 
186. 

The  act  of  March  28th.  1895  (Gen.  Stat.. 
p.  3455),  does  not  impair  the  right  to  have 
debts,  -which  are  due  to  national  bank.-  and 
are  secured  by  mortgage  on  real  e 
deducted  from  the  assessed  value  of  the 
realty,  for  the  purpose  of  taxation. — Ibid. 

Under  the  statutes  of  this  state,  the  tax 
levied  on  account  of  the  shares  of  stock  in 
national  banks  held  by  non-residents,  is  not 
imposed  upon  the  banks;  it  it  imposed  upon 
the  shares,  being  assessed  in  form  only  to 
the  banks,  which  are  required  to  pay  the 
tax  only  out  of  dividends  declared  on  tin- 
stock ;  and  these  statutes  are  in  accord  with 
the  act  of  congress  permitting  the  state  to 
tax  such  shares. — Mechanics  National  Bank 
vs.  Baker,  Receiver,  36  Vr.  113.  See  Id. 
549. 

Whether,  under  our  law  for  the  taxation 
of  national  bank  stock,  that  stock  is  assessed 
at  a  greater  rate  than  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  the 
state,  in  violation  of  the  act  of  congress 
permitting  the  states  to  tax  such  stock,  is 
a  question  of  fact  to  be  decided  in  each 
case  by  the  evidence  respecting  the  taxes 
assessed  in  the  particular  district  wherein 
the  stock  is  taxed;  and  in  all  cases  where 
discrimination  against  national  bank  stock 
appears,  our  laws  afford  ample  remedy  by 
application  to  the  commissioners  of  appeal 
and  the  state  board  of  taxation,  and  by 
certiorari  to  this  court. — Ibid. 

Our  statutes  for  the  taxation  of  shares 
of  stock  in  banks  do  not  violate  that  pro- 
vision of  the  state  constitution  which  re- 
quires property  to  be  assessed  for  taxes 
under  general  laws  and  by  uniform  rules. — 
Ibid. 


In    ascertaining   the   true   value   of   the 
shares  of  bank  stock  for  the  purpose  of  tax- 
ation, our  law-  do  not  require  that  the  non- 
ble   property   of  the  banks  should   be 
deducted  from  !  -Ibid. 

Section  34  of  the  Bank  act  of  March  . 
1899,  by  exempting  from  taxation  all  the 
real  and  persona]  property  of  banks,    has 
done  away  with  the  reason  of  the  d<  i 
in  Orange  National   Hank  vs.  Orangi 
\  r    15,  to  the  effect  that  the  value  of  their 

ll  e  late  should  not  be  computed  in  esti- 
mating the  assessable  value  of  their  -! 
held  by  individuals. — Ibid. 

By  the-  provisions  of  Bection  5219  i  ; 

federal  statute-  respecting  national  banks 
the  shares  of  their  stock  may  be  taxed  to 
the  owners  thereof  by  the  states,  subject 
to  the  restriction  that  such  taxation  shall 
not  be  at  a  greater  rate  than  is  as-< 
upon  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  such  state.  This 
restriction  having  been  construed  by  the 
federal  courts  to  relate  to  such  other  mon- 
eyed capital  as,  by  its  use,  comes  into  com- 
peiition  with  the  business  of  national  banks, 
the  owners  of  national  bank  stock  may  re- 
quire the  courts  to  consider  and  determine 
whether  such  other  moneyed  capital  i- 
;  by  Btate  laws  at  a  less  rate  than  is 
imposed  thereby  upon  national  bank  stock. 
Ibid. 

By  our  law  owners  of  national  bank  stock 
are  to  be  taxed  thereon  at  its  true  value. 
Trust  companies  organized  under  our  law 
are  authorized  to  engage  in  business  which 
is  in  competition  with  the  business  of  na- 
tional banks, and  are  to  be  taxed  to  the 
amount  of  their  capital  stock  issued  and 
outstanding. — Ibid. 

Whether,  if  by  the  correct  construction 
of  the  Trust  Companies  act,  such  companies 
are  to  be  taxed  upon  the  par  value  of  their 
stock,  and  no  more,  the  discrimination 
against  national  bank  stock  which  will  re- 
sult when  the  stock  of  trust  companies  has 
a  higher  value  than  par,  is  violative  of  the 
restriction  of  section  5219,  or  whether  the 
relief  of  the  owners  of  national  bank  stock 
from  assessment  excessive  in  amount  is  only 
to  be  had  when  it  appears  that  such  excess, 
in  fact,  exists  in  any  particular  case. 
HELD,  not  to  be  necessary  to  decide. — Ibid. 

By  the  true  construction  of  the  Trust 
Companies  act  the  tax  is  to  be  imposed  upon 
such  companies  as  to  the  whole  number  of 
the  shares  of  stock  issued  and  outstanding, 
not  at  their  par,  but  at  their  real  value. — 
Ibid. 

e.  Property  Held  by  Chancellor  in 

Trust. 

The  supplement  to  the  General  Tax  law, 
passed  April  13th,  1887  (Gen.  Stat.,  p.  3312), 
which  provides  for  the  taxation  of  real  and 
personal  property  held  in  trust  by  the  court 
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of  chancery,  is  unconstitutional  because  it 
does  not  apply  to  like  property  held  in  trust 
1  iv  other  courts  of  the  state. — Chancellor  vs. 
Elizabeth,  35  Vr.  502. 

f.  Imported  Goods  in  Original  Packages. 

Goods  imported  from  a  foreign  country 
are  not  subject  to  taxation  in  this  state 
while  they  remain  in  the  hands  of  the  im- 
porter in  original  packages. — Gerdan  vs. 
Davis,  Collector,  38  Vr.  88. 

3.  Realty. 

a.  Situated    in    Two   Taxing    Districts- 

The  acts  of  1894  (Gen.  Stat.,  p.  3449, 
3450,  pi.  779,  787),  authorizing  block-maps 
and  assessment  of  taxes  thereby  in  certain 
municipalities,  do  not  work  a  repeal  in  those 
municipalities  of  the  general  act  of  1891 
(Gen.  Stat.,  p.  3344,  pi.  291)  directing  that 
when  the  line  between  two  taxing  districts 
divide  a  farm  or  lot  owned  or  possessed  by 
the  person  taxed  the  same  shall  be  taxed, 
if  occupied,  in  the  taxing  district  in  which 
the  occupant  resides.  As  to  assessment  of 
taxes,  these  acts  extend  only  to  property 
lawfully  assessable. — Potter  vs.  Orange,  33 
Vr.  192. 

b.   Rule  as  to. 

The  normal  rule  is  to  tax  property  where 
situate,  and  the  claimant  of  an  exception 
to  this  rule  must  clearlv  establish  it. — Pot- 
ter vs.  Orange,  33  Vr.  192. 

c.  What  Is  a  "Lot." 

What  is  a  "lot,"  within  the  act  of  1891 
(Gen.  Stat.,  p.  3344,  pi.  291),  is  a  question 
of  fact  to  be  determined  by  all  the  circum- 
stances of  the  case.  As  against  an  owner, 
acquiescence  in  taxation  will  be  held  a  con- 
trolling circumstance  in  that  regard  as  long 
as  the  situation  remains  unchanged. — Pot- 
ter  vs.  Orange,  33  Vr.  192. 

d.  When  Considered  Personalty. 

The  prosecutor  was  incorporated  as  a 
railroad  company,  and  the  map  showing 
the  proposed  route  of  its  railroad  filed  in 
the  office  of  the  secretary  of  state  indi- 
cated the  route  of  the  railroad  through 
public  streets,  the  title  to  the  fee  in  which 
being  in  Mrs.  S.  Authority  to  use  the  streets 
for  that  purpose  was  granted  by  a  city 
ordinance.  The  acquisition  of  title  by  the 
railroad  company  and  the  construction  of 
its  railroad  were  enjoined  in  certiorari  pro- 
ceedings and  also  by  injunction  of  the  court 
of  chancery.  HELD,  that  the  company 
was  liable  to  taxation  upon  the  property  of 
the  company,  consisting  of  embankments, 
tracks,  &c,  which  were  works  constructed 
for  railroad  purposes,  but  that  under  the 
peculiar  situation  in  which  the  affairs  of 
the  company  were  placed  it  was  not,  while 
its  proceedings  were  stayed,  taxable  on  the 


lands  as  lands,  the  title  of  which  was  in 
another. — Hoboken  Railroad  Tax  Case,  33 
Vr.  561. 

e.  When  Deduction  for  Mortgage  Per- 
mitted. 

The  receiver  claimed  of  the  assessor  of 
taxes  deduction  for  mortgages,  which 
it  is  admitted  existed  upon  the  prop- 
erty of  the  company  on  the  20th  of 
May,  1897,  the  day  to  which  the  assess- 
ment related.  The  assessor  did  not  ques- 
tion the  existence  or  validity  of  the  mort- 
gages or  demand  a  claim  in  writing  or  un- 
der oath,  but  refused  to  allow  the  deduc- 
tion. HELD,  that  the  assessor  should 
have  allowed  the  deduction,  and  that  the 
prosecutor  is  entitled  to  have  it  made  un- 
der the  direction  of  the  court. — Rosell  vs. 
Buck,  33  Vr.  575. 

f.  Electric  Street  Railway. 

An  electric  street  railroad  is  real  estate 
within  the  tax  laws. — Newark  Traction 
Co.  vs.  Arlington,  36  Vr.  150. 

The  North  Jersey  Street  Railway  Com- 
pany has  such  an  interest  in  the  soil  of  the 
highways  over  which  it  passes  as  is  taxable 
as  real  estate. — Newark  vs.  State  Board  of 
Taxation,  37  Vr.  466.     See  38  Id.  246. 

4.  Railroads  and  Canals. 

A  railroad  not  the  property  of  a  railroad 
company,  and  neither  owned  nor  operated 
under  a  franchise  by  an  individual  or  an 
unincorporated  association,  is  not  subject 
to  taxation  by  the  state  board  of  assessors 
Monmouth  Park  Association  vs.  Assessors, 
31  Vr.  372. 

The  scheme  of  taxation  established  bv 
the  act  of  18S4  (Pamph.  L.,  p.  142),  re- 
enacted  in  18SS  (Pamph.  L.,  p.  269),  enti- 
tled "An  act  for  the  taxation  of  railroad 
and  canal  property,"  applies  exclusively  to 
the  property  of  railroad  and  canal  com 
panies;  it  has  ho  relevancy  to  taxation  on 
property  owned  by  other  than  railroad  or 
canal  companies,  although  such  property 
may  be  used  for  the  convenience  of  such 
companies  in  the  transaction  of  their  busi- 
ness.— In  Matter  of  Taxation  of  the  Erie 
Railroad  Co.,  35  Vr.  123.     See  36  Id.  608. 

The  Long  Dock  Company,  the  owner  in 
fee  of  premises  under  tide-water  at  Jersey 
City,  demised  the  same  to  the  Erie  Railroad 
Company.  By  a  lease  executed  February 
13th,  1879,  between  the  Erie  Railroad 
Company,  party  of  the  first  part,  the  Long 
Dock  Company,  party  of  the  second  part, 
and  Jesse  Hoyt,  party  of  the  third  part,  the 
premises  were  leased  to  Jesse  Hoyt,  his  ex- 
ecutors, administrators  and  assigns,  for  the 
purpose  of  erecting,  maintaining  and  oper- 
ating thereon  a  grain  elevator,  of  which  the 
Trie  liailroad  Company  should  have  the 
use   in   the   manner   and    upon    the   terms 
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therein  stated,  and  for  no  other  purpo  e,  >' 
an  annual  rent  at  the  rate  of  seven  per  cent. 
"N  the  value  of  the  demised  premises  in  their 
then  present  condition,  together  with 
per  cent,  on  the  cost  of  all  dredging  and 
work  required  t"  lie  dune  by  the  railroad 
company  upon  the  premises,  to  pay  the 
water  rents,  harbor  dues,  taxes  and  assess- 
ments, which  shall  be  lawfully  levied  upon  the 
demised  premises  Hoyt  covenanted  to  erecl 
at  his  own  expense  a  grain  elevator  and 
pier  as  mi. hi  a-  practicable  I  in 
inent  provided  that  the  railroad  company 
might  become  the  owner  of  the  elevator 
upon  payment  of  the  purchase  price  of  the 
elevator  erections  and  improvements.     By 

a  subsequent  agreement  it  was  agreed  that 
the  lease  should  Continue  until  the  purchase 
price  of  the  elevator  ami  work  on  the  de- 
mised premises  in  adapting  it  to  the  busi- 
ness hi'  tlie  company  was  paid.  Boyl 
agreed  to  receive  at  the  elevator,  ami  un 
load,  store  ami  transfer,  at  hi-  own  <  > 
all  grain  brought  thereto  by  the  ears  uf  the 
railroad  company.  For  these  services  the 
company  agreed  to  pay  Hoyl  at  the  rate  of 

one  and  one-quarter  cents  a  bushel  on  every 
bushel  of  grain  delivered  by  it  to  the  eleva- 
tor.    Hoyt  subsequently  assigned  his  lease 

and  his  interest  in   the  elevator  to  the    Erie 

Elevator  Company.     HELD,  that  the  pier 

and  the  elevator  and  erections  thereon  were 
the  property  of  the  lessee,  and  were  not 
taxable  under  the  aet  providing  for  the 
taxation  of  railroad  and  canal  property, 
but    that    the   same   were   taxable   in    Jersey 

City  under  the  General   Tax  law. — Ibid. 

The  prosecutor,  a  corporation  organized 
under  the  General  Railroad  law.  operates 

a  railroad  by  electric  power,  which  lies 
partly  within  the  limits  of  Hoboken  and 
•  partly  in  the  township  of  YVeehawken,  a 
portion  of  the  route  being  over  land-  owned 
by  the  company  and  the  rest  of  it  along 
certain  streets  of  the  city.  This  railroad, 
with  its  appurtenances,  is  used  solely  for 
the  transportation  of  freight.      HELD, — 

1.  That  the  use  to  which  the  property- 
is  subjected  is  a  "railroad  use."  and  it  is 
taxable  only  by  the  state  board  of  assessors. 

2.  The  fact  that  the  same  power  is  used 
and  the  same  method  of  applying  it  is 
adopted,  as  prevails  on  the  street  railway- 
systems,  has  no  bearing  on  the  question  of 
the  character  of  the  company's  property. — 
Hoboken  Railroad,  &c,  Co.  vs.  Board  of 
Assessors,  35  Vr.  172. 

Land  acquired  by  a  railroad  company  for 
a  right  of  way  and  .for  terminal  facilities, 
on  no  part  of  which  a  railway  has  been  con- 
structed, and  which  is  not  otherwise  used 
for  railroad  purposes,  is  subject  to  taxation 
by  the  local  authorities,  under  the  Railroad 
and  Canal  Tax  act  of  March  27th,  1888. — 
National  Docks  Railway  Co.  vs.  Board  of 
Assessors,  35  Vr.  486. 

Property  in  the  possession  of  a  railroad 
company  as  of  right,  if  suitable  and  proper 
to  the  purposes  of  its  franchise  and  used  by 


it  for  such  purposes,  is.  irrespective  of  its 
owner-hip  by  the  railroad  company,  prop- 
erty upon  which  it  may  be  taxed  under 
"An    act    lor    the    taxation    of    railroad    and 

canal  property,"  (Pamph.  I...  1888,  p 

— In  matter  oi  Taxation  of  Erie  Railroad 

'  .  i     36  Vr.  608. 

Land  in  Jersey  City,  owned  by  the  Long 
Dock  Company,  was  demised  to  th< 
Railroad  Company  who  afterwards  joined 

with  the  Long  Dock  Company  in  a  demise 
of  the  same  to  one  Hoyt.  who.  under  a  con- 
tract contained  in  the  same  instrument, 
built  upon  the  demised  premises  a  pier  and 

grain    elevator    which,    during    his    lifetime, 

he  and.  since  hi-  death,  the  Erie  Ele 
Company,  his  successor,  operated  under  the 

term-    of    -aid    contract.      HELD,    that    the 

pier  ami  elevator  were  property  not  used 

for   railroad    purposes   and   that    they   were 

taxable  by  the  authorities  of  Jersey  City 

under  the  Genera]  'lax  law. — Ibid. 

Property  not  possessed  and  used  by  a 
railroad  company  for  railroad  purpose-  i- 
subjeet  to  local  assessment  only. — Matter  of 

ion  of  Jersey  City  and  Bergen  Railway 
Co.,  37  Vr.  501. 

A  trolley  line  is  not  a  railroad  use. — Ibid. 

I  mlor  the   sixth   section  of  "An  act   to 

revise  and  amend  'An  act  for  the  taxation 
of  railroad  and  canal  property,'  approved 
April  tenth,  one  thousand  eight  hundred 
and  eighty-four,"  which  latter  act  wa-  ap- 
proved March  27th,  Issn  (Pamph.  L..  p. 
272  i.  the  property  of  a  foreign  railroad  cor- 
poration in  this  state  which  leases  or  operates 
the  property,  of  a  domestic  railroad  or  canal 
company  other  than  that  which  it  derives 
from  the  lessor,  is  assessable  in  like  manner 
as  that  of  a  dome-tic  railroad  or  canal  com- 
pany.— In  re  Taxation  of  Lehigh  Valley  Rail- 
road Co.,  42  Vr.  128. 

Lands  owned  by  a  railroad  company  ad- 
jacent to  the  main  right  of  way  and  rea 
sonably  necessary  or  convenient  for  the  pur- 
poses of  a  railway,  or  used  incidentally  for 
such  purposes,  are  only  subject  to  the  spec- 
ial taxation  imposed  by  the  state  board  of 
assessors,  New  Jersey  Junction  Railroad 
Co.  vs.  Jersey  City.  :i  1  Vr.  120,  followed.— 
Central  Railroad  Co.  vs.  Bayonne,  42  Vr 
475. 

The  opinion  in  this  ease  deals  with  the 
question  whether  certain  pieces  of  property 
in  Jersey  City,  belonging  to  the  Central 
Railroad  Company  of  New  Jersey,  were 
"used  for  railroad  purposes,"  so  as  to  ren- 
der them  assessable  by  the  state  board  of 
assessors,  under  the  act  of  March  27th 
1888,  (Gen.  Stat.  p.  3324).— In  re  Assess- 
ment of  Property  of  Central  Railroad  Co., 
43  Vr.  86. 

The  provision  in  that  act  that,  in  case 
assessments  have  been  made  both  by  the 
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state  board  and  by  the  local  authorities, 
the  court  shall  direct  the  unlawful  assess- 
ments to  be  canceled,  and  shall  make  such 
order  regarding  the  return  of  any  unlawful 
tax  which  has  been  paid,  as  the  court  shall 
deem  just,  indicates  that  the  court,  in  its 
determination  as  to  the  return  of  such  tax, 
is  not  to  be  governed  absolutely  by  the  can- 
cellation of  the  assessment,  but  is  to  be 
guided  by  the  equities  arising  out  of  all 
the   circumstances. — Ibid. 

When  the  land  of  a  railroad  company 
used  for  railroad  purposes  is  benefited  for 
those  purposes  by  a  municipal  improve- 
ment, it  may  be  assessed  to  the  extent  (if 
such  benefit,  in  the  absence  of  a  legislative 
exemption. — Erie  Railroad  Co.  vs.  Pater- 
son,  43  Vr.  83. 

5.  Land  Under  Tide  Water. 

The  power  to  tax  the  lands  under  the 
tide  water  of  New  York  bay,  within  the 
territorial  limits  established  by  the  agree- 
ment of  1833,  is  in  the  state  of  New  Jersey. 
— Central  Railroad  Co.  vs.  Jersey*  City,  41 
Vr.  81.     A.  43  Id.  311. 


II.  EXEMPTIONS  FROM. 

1.  Municipal  Property. 

Property  of  a  county  held  for  public  use 
outside  the  count}'  territory,  although  ac- 
quired without  specific  authority  of  law,  is 
nevertheless,  by  the  statute,  exempted  from 
taxation. — Camden  County  vs.  Washing- 
ton Township,  31  Vr.  367. 

The  exemption  from  taxation  of  the 
property  of  the  counties,  townships,  cities 
and  boroughs  of  this  state  (Gen.  Stat.,  p. 
3320,  pi.  200)  is  not  limited  to  property  used 
for  public/purposes. — Newark  vs.  Belleville, 
32  Vr.  455. 

Property  of  counties,  townships,  cities  or 
boroughs,  wherever  situate,  is,  by  the  stat- 
ute (Gen.  Stat.,  p.  3320,  pi.  200),  exempt 
from  taxation,  notwithstanding  that  pecun- 
iary profit  is  derived  from  its  use. — Hack- 
ettstown  vs.  Mount  Olive,  34  Vr.  191. 

2.  Railroad  Property. 

The  actual  uses  to  which  lands  owned  by 
a  railroad  company  are  devoted  are  the 
tests  by  which  it  can  be  determined  whether 
the  same  is  exempt  from  local  taxation  as 
lands  used  for  railroad  purposes;  and  it  is 
the  main  uses  to  which  it  is  actually  de- 
voted which  are  to  be  considered  in  order 
to  determine  this  question. — Delaware, 
Lackawanna  and  Western  Railroad  Co.  vs. 
Newark,  31  Vr.  60.     See  34  Id.  310. 

If  property  owned  by  a  railroad  is  not 
retained,  appropriated  or  used  for  purposes 


incident  to  the  proper  construction,  main- 
tenance or  management  of  the  railroad,  or 
for  use  by  the  corporation  as  a  carrier  of 
goods  and  passengers,  then  it  cannot  be 
said  to  be  used  for  railroad  purposes  and 
will  be  the  subject  of  local  taxation. — Ibid. 

Where  a  railroad  company  uses  a  freight 
yard  for  the  purposes  of  carrying  on  a  pri- 
vate coal  business  upon  its  own  account, 
with  coal  from  its  own  mines,  transported 
in  its  own  cars  to  such  yard,  and  then  from 
such  yard  by  the  railroad  company,  through 
its  own  agents,  sold  to  others  in  its  own 
name  and  upon  its  own  account,  such  yard 
so  used  is  not  property  retained  or  used  for 
railroad  purposes  and  is  locally  taxable.  In 
order  to  determine  whether  such  yard  is 
locally  taxable,  the  main  actual  use  to 
which  it  is  devoted  is  considered. — Ibid. 

Lands  owned  by  a  railroad  company  ad- 
jacent to  the  main  right  of  way  and  rea- 
sonably necessary  or  convenient  for  the 
purposes  of  a  railway,  or  used  incidentally 
for  such  purposes  and  not  actually  used  for 
other  purposes,  are  exempt  from  general 
taxation,  and  are  only  subject  to  the  special 
taxation  imposed  by  the  state  board  of 
assessors. — New  Jersey  Junction  Railroad 
Co.  vs.  Jersey  City,  34  Vr.  120. 

If  the  lands  are  of  such  reasonable  quanti- 
ties as  may  be  fairly  anticipated  to  meet  the 
emergencies  of  railroad  uses,  it  is  subject 
only  to  state  taxation,  although  it  may  not 
at  the  time  be  wholly  devoted  to  such  use, 
or  at  the  time  absolutely  necessary  for  such 
use,  so  long  as  it  is  not  devoted  to  any  other 
use  or  purpose. — Ibid. 

3.  Used  for  Charitable  Purposes. 

The  buildings  of  the  Young  Men's  Chris- 
tian Association  of  the  city  of  Paterson  are 
not  used  exclusively  for  charitable  purposes, 
within  the  meaning  of  the  ad  of  May  Kith, 
1894  (Gen.  Stat.,  p.  3320),  which  exempts 
buildings  so  used  from  taxation. — Trus- 
tees vs.  Paterson,  32  Vr.  420.  A.  35  Id. 
361. 

The  Cooper  Hospital  was  incorporated  in 
1875  under  the  name  of  the  Camden  Hos- 
pital (Pamph.  L.,  p.  170),  for  the  purpose  of 
erecting  a  building  or  buildings  on  lands 
proposed  to  be  conveyed  by  the  devisees  of 
William  D.  Cooper,  deceased,  and  Alexan- 
der Cooper,  to  be  used  as  a  free  hospital, 
and  to  appropriate  moneys  for  the  mainte- 
nance and  support  of  the  same,  with  power 
to  purchase,  take,  have,  hold,  receive  ami 
enjoy  all  lands,  in  fee  simple  or  otherwise, 
and  any  goods,  chattels  or  property,  real  or 
personal,  for  the  purposes  of  said  corpora- 
tion. The  object  of  the  corporation  was 
declared  to  be  to  afford  gratuitous  medical 
and  surgical  aid,  advice,  remedies  and  care 
to  such  invalid  or  needy  persons  as  under 
its  rules  and  by-laws  should  be  entitled  to 
the  same,  and  to  construct  such  buildings 
and  make  such  provisions  as  were  necessarj 
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for  the  accomplishment  ol  such  object, 
file  prosecutor  is  owner  in  fee  as  pari 
of  its  endowment  ami  for  the  purposes 
of  the  incorporation  of  two  parcel!  ol  real 
estate,  devised  and  bequeathed  to  it  for 
the  charitable  purposes  mentioned  in  its 
charter.  The  property  composing  its  en- 
dowment and  held  and  used  by  it  for  those 
purposes  consists  to  a  large  extent  of  bonds, 
mortgages,  securities  and  real  estate,  im- 
proved and  unimproved,  devised  and  be- 
queathed to  it  as  aforesaid.  The  ri 
consists  in  part  of  improved  property,  from 
which   the  hospital  receives  certain  income. 

The  income  of  the  improved  property  and 

of    the    said    bonds    and    securities    is    used 

exclusively  for  the  purposes  for  which  the 
corporation  was  created;  and  the  unim- 
proved property  is  held  for  sale,  the  pro- 
ceeds from  which  will  be  invested  and  used 
for  the  purposes  of  the  hospital  as  soon 
as  such  investments  can  be  made.  1 1  l\l, 1 1 
following  tlie  decision  "t  the  Court  of  Errors 
and  Appeals  in  Sisters  of  Charity  VS.  Chat- 
ham. "23  Vroom  373,  that  the  prosecutor  is 
not  liable  to  taxation  upon  said  property, 
— Cooper  Hospital  vs.   Burdsall,  34  Vr.  ,N.">. 

An  association  established  and  sustained 
by  contributions  from  the  charitable,  whose 

objecl  is  to  furnish  food,  lodging  and  cloth- 
ing to  the  needy,  requiring  work  in  aid  of 
the  charity  from  those  who  are  able  to 
work,  the  profits  of  which, after  paying  ex- 
penses, go  into  the  funds  of  the  institution 
and  are  used  for  charitable  purposes,  is  an 
association  for  a  charitable  purpose,  whose 
lands  and  buildings  necessary  for  its  object 
are  exempt  from  taxation  under  the  third 
section  of  the  act  (Gen.  Stat.,  p.  3320, 
3321),  which  exempts  all  buildings  used  ex- 
clusively for  charitable  purposes,  with  the 
land  whereon  the  same  are  erected,  and 
which  may  be  necessary  for  the  fair  enjoy- 
ment thereof,  and  the  furniture  and  per- 
sonal property  used  therein. — Paterson  Res- 
cue Mission  vs.  High,  Receiver,  35  Vr.  110. 

Payment  of  salaries  to  a  superintendent 
and  an  assistant,  like  servants'  wages,  are 
expenses  incident  to  the  execution  of  the 
charitable  purpose  for  which  the  institution 
was  established,  and  does  not  deprive  the 
association  of  the  exemption  from  taxation 
conferred  by  the  statute. — Ibid. 

The  fact  that  the  profits  of  a  commercial 
business  are  devoted  to  charity  does  not 
make  the  business  itself  a  charitable  one; 
nor  is  the  place  where  the  business  is  carried 
on  for  that  reason  used  for  charitable  pur- 
poses.— Sisters  of  Peace  vs.  Westervelt,  35 
Vr.  510.      See  36  Id.  685. 

A  society  whose  objects  are  the  free  edu- 
cation of  the  young,  the  conducting  of  re- 
ligious services,  and  the  furnishing  of  spir- 
itual aid  and  material  assistance  to  a  mis- 
sionary priesthood  is  an  association  for  ex- 
clusively charitable  purposes,  whose  lands 
and  buildings  so  applied  are  exempt  from 
taxation  under  Gen.  Stat.,  p.  3321. — Litz 
vs.  Johnston,  36  Vr.  169. 


id   thai   tic'  legal   nth-  to  the  land 
■  ■  i  i  -  1 1 1  ;  i  1 1 1 1  i '  ■     ind  that 
que  trust  is  a  corporation  "I  a  -1  '■ 
do   not   militate   again.-t    this   exemption. — 
Ibid. 

A  corporation  of  this  state  authorized  by 
its  charter  to  hold  property  "not  to  exceed 
$30,000"   owns  and  uses   "exclusively  for 

charitable  purposes  certain  building.-,   with 

the  hind  whereon  the  same  are  erected, 
valued  in  excess  of  that  Bum,  and  has  been 
and  is  exempted  from  all  taxation  thereon. 

It  now  claims  a  like  exemption  for  a  more 
recently  acquired  tract  of  hi 
similar  purposes.  HIT. It.  that  it  i.-  not 
entitled  to  the  exemption  claimed,  it  being 
in  excess  of  its  trrant  to  exemption  which  is 
limited  to  property  the  value  of  which  does 
not  exceed  $30,000. — Children's  Seashore 
House  vs.  Atlantic  City,  36  Vr.  488.  See 
39  Id.  385. 

The  whole  of  a  tract  of  land  whereon  a 
building  is  erected  which  is  used  exclu- 
sively for  charitable  purposes  is  not  ex- 
empted from  taxation,  unless  it  is,  all  of  it, 
necessary  for  the  fair  enjoyment  of  the 
building. — Congregation  of  St.  Vincent  de 
Paul  vs.  Brakeley,  38  Vr.  176. 

the  holder  of  real  and  personal  property, 

charged   with   a   trust   to   use   the  same  for 

which  are  charitable  in   the  sense 

of  the  two  hundredth  section  of  the  Gen- 
era] Tax  act  (Gen.  Stat.,  p.  3320),  will  be 
entitled  to  the  exemption  from  taxation 
reserved  therein  only  so  far  as  such  prop- 
erty, at  the  time  fixed  by  law  for  the  as- 
sessment of  taxes,  is  actually  used  for  the 
purpose  of  said  trust. — Presbyterian  Board 
vs.  Fisher.  39  Vr.  143. 

The  property  of  the  Cooper  Hospital,  used 
exclusively  for  the  purposes  of  its  corpora- 
tion, is  exempt  from  general  taxes  under 
the  Tax  act  of  May  16th,  1894  (Gen.  Stat.. 
p.  3320),  following  Cooper  Hospital  vs. 
Burdsall,  34  Vr.  85. — Cooper  Hospital  vs. 
Camden.  39  Vr.  20S.     See  Id.  691. 

A  charitable  corporation  already  enjoy- 
ing exemption  from  taxation  for  its  house 
and  the  land  on  which  it  is  located,  under 
that  section  of  the  Tax  act  which  exempts 
from  taxation  "all  buildings  used  exclu- 
sively for  charitable  purposes,  with  the  land 
whereon  the  same  are  erected,  and  which 
may  be  necessary  for  the  fair  enjoyment 
thereof,  and  the  furniture  and  personal 
propertv  used  therein"  (Pamph.  L..  1894. 
p.  354;"  Gen.  Stat.,  p.  3320).  purchased 
other  land,  a  mile  away,  with  the  purpose 
of  removing  the  institution  there  after  a 
sale  of  the  property  it  then  occupied.  Pend- 
ing such  sale  it  located  and  occupied  a 
camp  on  the  newly  acquired  lot.  consisting 
of  tents  for  the  accommodation  of  the  over- 
flow from  the  main  institution  during  the 
months  of  July  and  August,  with  a  one 
story  frame  structure  adjacent  thereto  used 
exclusively  as  a  kitchen  and  laundry  for  the 
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camp  in  which  no  one  slept.  Upon  review 
of  an  assessment  for  taxes  laid  upon  the 
newly  acquired  land,  it  was  held  that 
neither  the  tents  for  the  frame  kitchen  were 
buildings  in  the  sense  of  the  statute  and 
that  the  assessment  must  be  affirmed. — 
Children's  Seashore  Home  vs.  Atlantic  City, 
39  Vr.  385. 


The  charter  of  the  corporation  limited  its 
right  to  hold  property  to  an  amount  not 
exceeding  $100,000,  but  contained  no 
clause  exempting  it  from  taxation.  The 
exemption  clause  above  recited  was  the 
general  law  of  the  state  at  the  time  the 
charter  was  granted.  A  general  law  was 
afterwards  passed  increasing  the  capacity 
of  benevolent  and  charitable  corporations 
to  hold  property  to  a  sum  not  exceeding 
$500,000,  but  this  act  contained  a  proviso 
to  the  effect  that  nothing  therein  contained 
should  be  construed  to  exempt  the  property 
of  said  corporation  from  taxation.  Upon  a 
review  of  the  above  assessment  on  certiorari 
the  tax  was  sustained  on  the  ground  that 
the  corporation  had  already  obtained  ex- 
emption from  taxation  to  the  amount  lim- 
ited by  its  charter,  and  that  the  result  was 
not  altered  by  the  act  increasing  its  capacity 
to  hold  property  beyond  the  required 
amount  because  of  the  proviso  attached 
thereto;  upon  error  the  tax  was  sustained 
but  not  upon  the  ground  stated,  the  court 
holding  that  the  proviso  did  not  operate  as 
a  repeal  as  to  this  class  of  corporations  of 
the  general  act  creating  exemptions  from 
taxation. — Ibid. 


The  charter  of  the  Cooper  Hospital,  ap- 
proved March  24th,  1875  (Pamph.  L.,  (Pri- 
vate acts),  p.  170;  Pamph.  L.,  1877,  p.  391), 
appears  upon  its  face  to  have  been  enacted 
in  consideration  of  certain  donations  of 
land  and  appropriation  of  certain  moneys, 
proposed  to  be  made  by  persons  designated 
in  the  act,  the  same  to  be  devoted  to  cer- 
tain public  purposes  therein  specified.  The 
charter  declared  that  the  property  and 
effects  of  the  corporation,  held  or  used  for 
the  purposes  contemplated  by  the  act, 
should  not  be  subject  to  the  imposition  of 
any  tax  or  assessment.  The  case  shows 
that  before  the  corporation  was  endowed 
in  the  manner  contemplated  in  the  charter, 
the  exemption  from  taxation  was  annulled 
by  the  adoption  of  the  constitutional 
amendments  of  1875.  HELD,  (that  assum- 
ing, but  not  deciding,  that  the  hospital  is  a 
private  corporation  with  the  doctrine  of 
irrepealable  charters,  and  that  the  charter 
was  in  form  such  as  to  amount  to  a  con- 
tract) that  the  case  does  not  show  an  ac- 
ceptance of  the  charter  and  payment  or 
'  delivery  of  the  consideration  according  to 
its  terms,  so  as  to  constitute  a  contract 
between  the  state  and  the  Cooper  Hospital, 
providing  for  the  exemption  of  the  property 
of  the  corporation  from  taxation. — Cooper 
Hospital  vs.  Camden,  39  Vr.  691. 


Under  the  supplement  passed  May  16th, 
1894,  to  the  General  Tax  law  of  1866  (Gen. 
Stat.,  p.  3320),  lands  held  by  a  charitable 
institution  as  a  part  of  its  endowment  are 
not  exempted. — Ibid. 

In  the  supplement  of  Mav  16th,  1894,  to 
the  General  Tax  law  of  1866  (Gen.  Stat.,  p. 
3320),  the  exemption  of  "buildings  used 
exclusively  for  charitable  purposes,  with 
the  land  whereon  the  same  are  erected  and 
which  may  be  necessary  for  the  fair  enjoy- 
ment thereof,"  is  confined  to  buildings  and 
land  in  and  upon  which  the  charitable  work 
is  actually  conducted. — Ibid. 

The  case  of  Cooper  Hospital  vs.  Burdsall, 
34.  Vr.  85,  overruled. — Ibid. 

The  case  of  Sisters  of  Charity  vs.  Town- 
ship of  Chatham,  23  Vr.  373,  distinguished 
—Ibid. 

In  view  of  the  purposes  declared  in  the 
preamble,  the  exemption  should  be  limited 
to  such  real  estate  as  is  held  for  the  erection 
of  hospital  buildings. — Cooper  Hospital  vs. 
Camden,  41  Vr.  478. 

There  must  be  some  restriction  to  the 
right  of  exemption,  otherwise  such  corpora- 
tions could  hold  lands  in  every  municipality 
of  the  state  free  from  tax. — Ibid. 

If  the  construction  adopted  is  too  narrow, 
then  the  right  to  exemption  must  apply  to 
such  lands  only  as  are  necessary  to  the  pur- 
poses of  the  corporation,  and  there  has  been 
no  attempt  to  show  such  necessity  in  this 
case. — Ibid. 

The  right  of  the  corporation  to  hold,  lease 
and  convey  lands  may  be  entitled  to  a  more 
liberal  interpretation. — Ibid. 

If  a  tract  of  land  on  which  are  erected 
the  buildings  of  a  corporation  used  exclu- 
sively for  charitable  purposes  be  devoted 
to  the  same  charitable  purposes,  it  is  ex- 
empt from  taxation,  by  force  of  section  3, 
subdivision  4  of  "An  act  for  the  assess- 
ment and  collection  of  taxes,"  (Pamph.  L., 
1903,  p.  375)  as  construed  by  the  court  of 
errors  and  appeals  in  Sisters  of  Charity  vs. 
Chatham,  23  Vr.  373.— Sisters  of  Char- 
ity vs.  Thompson,  43  Vr.  426. 

4.  Firemen's  Relief  Funds. 

The  funds  of  an  exempt  firemen's  relief 
association,  under  the  act  of  the  legislature 
approved  March  17th,  1S93  (Pamph.  L.,  p. 
422;  Gen.  Stat.,  p.  3448),  which  are  used 
exclusively  for  the  purpose  of  such  associa- 
tion, are  exempt  from  all  state,  county  or 
municipal  taxation,  and  the  fact  that  such 
funds  have  accumulated,  for  the  time  being, 
in  excess  of  what  is  necessary  to  meet  the 
demands  of  the  association  does  not  render 
them  taxable. — Firemen's  Relief  Associa- 
tion vs.  Johnson,  33  Vr.  625. 
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An  investment  of  such  accumulated  funds 
by  .-i  mortgage  on  lands,  in  order  to  obtain 
interest,  whereby  to  increa  e  the  property 

of  the  association,  to  be  used  to  pr ti 

the  charitable  purposes  and  objects  of  the 
incorporation,  does  nol  render  the  mortgage 
taxable  as  againsl  the  express  exemption 
by  the  statute,  of  all  the  real  and  personal 
csiatc  of  the  association  from  taxation.  In 
whatever  shape  such  real  oi  personal 
may  exist,  so  long  as  ii  is  devoted  or  kept 
to  be  devoted  exclusively  to  the  objects  oi 
the  incorporation,  it    remain-  oon  ta    ii  ill 

[bid. 

5.  Federal  and  State  Securities. 

The  General  Tax  ac1  of  1866  I  Pamph.  L., 
p.  1078,  1085),  reenacted  in  May.  1894 
(Pamph.  L.,  p.  354),  with  some  changes  nol 
materia]  to  this  case,  enacted  that  all  real 
and  persona]  estate  within  this  state  should 
he  liable  to  taxation  at  the  full  and  actual 
value  thereof  on  the  day  in  each  year  when 
the  assessment  was  made,  &c.  By  section 
'l  it  was  provided  thai  the  term  "personal 
estate"  should  be  construed  to  include 
goods  and  chattels  of  every  description. 
By  section  15  of  the  ad  of  1866  a  corpora- 
tion having  no  capital  stuck  was  made  liable 

to  an  assessment  for  taxation  on  its  prop- 
erty and   valuable  assets.     By  an   act   <>f 

Congress,  February  25th,  1862,  it  was  en- 
acted that  all  stuck,  bonds  and  other  securi- 
ties of  the  United  States  held  by  individuals, 
corporations  or  associations  within  the 
United  States  "shall  be  exempt  from  taxa- 
tion by  or  under  state  authority.''  The 
act  of  the  legislature  of  1S(51.  which  pro- 
vided for  borrowing  money  on  the  credit 
of  the  state,  provided  for  bonds  of  the  state 
not  exceeding  one  hundred  thousand  dol- 
lars, and  enacted  that  all  bonds  authorized 
by  the  act  should  be  "exempt  from  taxa- 
tion." Pamph.  L  .  p.  554.  see.  5  of  Tax 
law  of  1S66  provides  for  exemption  from 
taxation,  and  among  the  property  declared 
exempt  was  the  property  and  the  bonds 
and  other  securities  of  the  United  States. 
and  the  bonds  and  securities  of  this  state 
which  are  by  law  "exempt  from  taxation." 
By  an  act  of  congre--  passed  August  13th, 
1894,  it  was  enacted  that  "United  States 
legal  tender  notes  and  other  notes  and  cer- 
tificates of  the  United  States  payable  on 
demand  and  circulating  or  intended  to 
circulate  as  currency  and  gold,  silver  or 
other  coin,  shall  be  subject  to  taxation  as 
money  on  hand  or  on  deposit  under  the 
laws  of  any  state  or  territory."    HELD. — 

1.  That  securities  of  the  United  States 
were  comprised  within  the  words  "property 
and  valuable  assets"  in  section  15  of  the 
act  of  1866,  as  property  liable  to  taxation. 

2.  That  at  the  time 'the  General  Tax  act 
of  1866  was  enacted  two  classes  of  securities 
were  by  law  exempt  from  taxation,  viz.. 
securities  of  the  United  States  and  bonds 
issued  by  this  state.  In  section  5,  in  de- 
claring the  property  exempt  from  taxation, 
the  conjunction  of  United   States   securities 


and    stab     bonds    followed    by   the   words 

"  which  are  by  law  exempt   from  taxation" 

i    descriptive  of  both  classes  of  securities. 

3.  That  in  section  5  the  legislative  pur- 
pose was  t"  divide  property  for  exemption 
into  i  wo  classes:  fit  i  hich  com- 

prised federal  and  state  securities  which 
weiv  exempted  foi  the  reason  thai  they 
by  law  (and  nol  by  force  of  thai  pro- 
vision) not  subject  to  taxation,,  and,  second, 
property,  such  as  that  of  counties.  &c, 
which  the  state  from  reasons  of  public  policy 

abstained  from  subjecting  to  taxation. 

i.  That  in  tl  es  for  the 

year  1898  United  states  legal  tender  i 
and  other  securities  mentioned  in  the  act 
of   1894  were  liable  at   that   time  to  state 
taxation     the   ad  having   re- 

moved such    securities    from   property 
taxable  by  the  states   Buch   securities  are 

within   the  words    "property  and   valuable 

assets"  in  section  15,  and  are  liable  to  taxa- 
tion as  such. — Howard  vs.  Savings  Institu- 
tion of  Newark.  34  Vr.  65.     See  Id.  517. 

The  descriptive  words  of  United  States 
securities  "which  are  by  law  exempt  from 
taxation"  in  the  statute  relate  to  an  exemp- 
tion from  taxation   which  is  in  force  when 

the  particular  assessment  is  made.  To  give 
section  5  of  the  Tax  law  a  relation  to  the 
Condition  of  things  in  that  respect  that 
existeil  when  the  act  was  passed  would  re- 
quire  tin-  insertion  into  the  body  of  the  act 
of  the  word  "now,"  and  make  this  section 
apply  to  property  exempt  from  taxation 
when  the  act  was  passed,  excluding  prop- 
erty of  the  same  class  and  description  which 
would  be  taxable  under  the  general  law  in 
subsequent  assessment — a  construction 
which  would  render  the  act  special  and  un- 
constitutional.— Ibid. 

The  property  of  the  United  States  and 
the  bonds  and  securities  issued  by  the 
United  States  are  not  taxable  by  or  under 
the  authority  of  any  state  without  the  per- 
mission of  the  United  States.  They  owe 
their  exemption  from  such  taxation  to  their 
nature  and  character  and  not  to  laws  of  the 
state  requiring  such  exemption. — Howard 
Savings  Institution  vs.  Newark,  34  Vr.  547. 

The  supplement  to  the  Tax  law  of  April 
11th.  1866,  by  section  5,  as  amended  by 
the  further  supplement  of  May  16th,  1894, 
expresses  a  legislative  intent  to  exempt 
from  taxation  the  property  and  the  bonds 
and  securities  of  the  United  States  abso- 
lutely and  without  qualification. — Ibid. 

The  act  of  congress  of  August  13th.  1894, 
may  be  construed  as  permitting  states  to 
tax  some  of  such  securities  as  are  in  ques- 
tion in  this  case,  and  to  that  extent  their 
non-taxability  has  been  removed,  but  no 
subsequent  legislation  of  this  state  has  im-» 
posed  the  burden  of  taxation  upon  such 
securities.  Taxing  officers  acquired  no 
power  to  assess  such  securities  for  taxation 
from  the  act  of  congress,  for  the  state  leg- 
islature must  determine  what  property  shall 


TAXATION,    II. 


923 


Exemptions  from. 


be  taxed;  nor  from  our  tax  laws,  for  the 
rule  presented  thereby  absolutely  exempted 
such  securities  from  taxation. — Ibid. 

The  requirements  of  section  1  of  the  sup- 
plement to  the  Tax  law  of  February  23d, 
1885,  that  an  owner  claiming  exemption  of 
such  property  from  state  taxation  must 
furnish  the  taxing  officers  a  detailed  list  of 
his  securities  and  of  the  dates  at  which  they 
were  purchased,  will  be  complied  with  by  a 
statement  of  such  securities  in  detail  with- 
out a  statement  of  the  dates  of  purchase, 
when  such  securities  are  not  the  subject  of 
purchase  but  are  issued  to  circulate  and  do 
circulate  as  money  and  they  have  been  re- 
ceived by  the  owner  in  the  ordinary  course 
of  business. — Ibid. 

6.  Property  -Used    for   Religious 
Purposes. 

Incorporation  is  not  necessary  in  order 
to  exempt  from  taxation  a  college,  academy, 
seminary  of  learning,  public  library,  school- 
house  or  building  erected  and  used  for  re- 
ligious worship.  The  requirement  of  in- 
corporation introduced  by  the  amendment 
of  May  16th,  1894,  to  the  Tax  act  extends 
only  to  institutions  using  buildings  or  asy- 
lums or  schools  "for  the  care,  cure,  nurture, 
maintenance  and  education  of  feeble  minded 
or  idiotic  persons  and  children." — Montclair 
Military  Academy  vs.  Bowden,  35  Vr.  214. 

7.  Educational  Institutions. 

A  purely  educational  association  is  not 
subject  to  assessment  under  "An  act  to 
provide  for  the  imposition  of  state  taxes 
upon  certain  corporations  and  for  the  col- 
lection thereof,"  approved  April  18th,  1884, 
and  its  supplements  (Gen.  Stat.,  p.  3335,  et 
seq.),  although  formed  under  the  General 
Corporation  act,  with  capital  stock  and 
conducted  for  the  private  benefit  of  the 
stockholders. — Montclair  Military  Academy 
vs.  Assessors,  36  Vr.  516. 

Quaere.  Was  it  in  1895  lawful  to  organ- 
ize such  an  association  under  the  Genera] 
Corporation  act.  there  being  then  other 
general  statutes  providing  for  incorporation 
of  societies  for  the  promotion  of  learning? 
— Ibid. 

8.  Rule  in  General. 

The  legislature  may  exempt  certain  prop- 
erty from  taxation  on  account  of  the  use  to 
which  it  is  devoted,  where  there  is  a  sub- 
stantial basis  for  the  classification,  such  as 
the  exemption  of  property  used  for  the  pur- 
poses of  religion,  education  or  benevolence. 
— Fidelity  Trust  Co.  vs.  Vogt,  Receiver,  37 
Vr.  86. 

The  constitution  requires  that  all  the 
members  of  the  class  selected  for  taxation 
shall  be  included  in  the  taxing  law;  that  the 
rule  applied  thereto  shall  be  uniform  as  to 


the  whole  class,  and  that  tiie  assessment 
shall  be  made  at  the  true  value  of  the  prop- 
erty constituting  the  class. — Ibid. 

It  is  within  the  legislative  discretion  to 
create  classes  upon  a  substantial  basis  for 
the  convenience  of  effecting  the  levying  and 
collection  of  taxes,  and  different  methods  of 
ascertaining  true  value  may  be  prescribed 
in  such  classifications,  and  so  long  as  the 
public  burden  is  imposed  substantially  and 
proximately  according  to  true  value  there 
will  be  no  infirmity  in  the  declaration  of 
the  legislative  will. — Ibid. 

Classification  cannot  lawfully  be  resorted 
to  for  the  purpose  of  evading  the  constitu- 
tional mandate.  When  for  a  given  class  an 
arbitrary  mode  of  assessment  is  provided, 
which  subjects  to  taxation  a  part  only  of 
the  true  value  of  the  property  classified,  the 
constitutional  provision  is  violated. — Ibid. 

The  owner  of  property,  which  was  sub- 
ject to  the  taxing  power  of  the  legislature 
when  the  supplement  to  the  Tax  act,  ap- 
proved April  11th,  1866  (Gen.  Stat.,  p. 
3292),  was  passed,  and  which  was  em- 
braced within  the  general  terms  of  that 
statute  making  all  real  and  personal  estate 
in  the  state  liable  to  taxation,  and  which  is 
exempt  from  taxation  only  because  of  some 
express  enactment,  is  not  entitled  to  such 
exemption  unless  he  complies  with  the  sup- 
plement to  the  Tax  act,  approved  February 
23d,  1885,  (Gen.  Stat.,  p.  3310).— Flower 
Hill  Cemetery  Co.  vs.  North  Bergen,  39  Vr. 
488.     A.  41  Id.  338. 

Under  section  200  of  the  General  Tax 
law  (Gen.  Stat.,  p.  3320),  the  buildings  used 
by  incorporated  educational,  religious  and 
charitable  institutions,  together  with  a 
curtilage  not  exceeding  five  acres,  if  neces- 
sary to  the  fair  use  and  enjoyment  thereof, 
are  exempt  from  taxation,  unless  the  owner 
of  the  land  receives  rent  therefor. — Ban- 
croft vs.  Magill,  40  Vr.  589. 

Exemptions  of  property  from  taxation 
based  not  upon  characteristics  possessed  by 
such  property  or  upon  the  uses  to  which 
it  is  put,  but  upon  the  personal  status  of  its 
owner,  are  unconstitutional,  under  article  4, 
section  7.  paragraph  12  of  the  constitution, 
which  provides  that  "property  shall  be 
assessed  for  taxes  under  general  laws  and 
by  uniform  rules  according  to  its  true  value." 
— Tippet t  vs.  McGrath,  Collector,  11  Vr. 
110.     A.  42  Id.  338. 

Tax  exemptions  are  not  favored,  and 
must  be  given  the  most  rigid  admissible 
construction. — Cooper  Hospital  vs.  Camden, 
41  Vr.  478. 

9.  By  Resolution  of  Borough  Council. 

A  resolution  of  the  borough  council, 
passed  November  19th,  1S95,  purported  to 
grant  to  the  Liondale  mill  exemption  from 
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borough  taxes  for  five  yeare  from  the  time 
when  its  manufacturing  business  should  be 
commenced;  that  business  was  commenced 
in  February,  1897,  but  the  local  authoritie 
exempted  the  property  from  borough  taxes 
for  the  years  1896,  1897,  1898,  1899  and 
1900,  and  the  owners  accepted  such  exemp 
tion.  HELD,  that  they  were  precluded 
i  MiM  claiming  any  further  exemption  under 
the  resolution.— Liondale  Works  vs.  Mc- 
Grath,  39  Vr.  215.     A.  Id.  731. 

10.  Firemen. 

An  act  entitled  "A  further  supplemenl  to 
an  act  entitled  'An  act  concerning  taxes, 
approved  April  14th,  1840"  (Pamph.  L., 
1888,  p.  479;  Gen.  8ta1  .  p.  3313),  is  un- 
constitutional and  void  in  so  far  as  it  pro- 
vides that  "the  real  and  personal  property 
of  all  persons  enrolled  as  active  members  of 
any  fire  company,  &c,  shall  be  exempt 
from  taxation  to  the  amount  of  $500." 
— Tippett  vs.  McGrath,  Collector,  41  Vr. 
110.     A.  42  Id.  338. 


III.  FRANCHISE. 

I.  Exemption  of  Manufacturing  or 
Mining  Corporation. 

Manufacturing  corporations  organized  un- 
der the  General  Corporation  law  are  taxa- 
able  under  the  act  of  1892  (Gen.  Stat.,  p. 
3337,  sec.  260),  with  respect  to  the  amount 
of  capital  stock  issued  and  outstanding  as 
a  fixed  factor,  without  regard  to  the  purpose 
for  which  the  capital  stock  was  issued  or 
whether  issued  for  value  or  not. — Storage 
Battery  Co.  vs.  Board  of  Assessors,  31  Vr. 
66.     A.  32  Id.  289. 

Exemption  from  this  measure  of  taxation 
is  granted  by  the  statute  to  manufacturing 
and  mining  corporations  which  have  fifty  per 
cent,  of  their  capital  stock  invested  in  man- 
ufacturing or  mining  carried  on  within  this 
state. — Ibid. 

The  burden  of  establishing  such  exemp- 
tion is  on  the  corporation  claiming  it. — Ibid. 

So  far  as  the  capital  stock  of  such  a  com- 
pany is  used  to  acquire  the  right  to  manu- 
facture elsewhere,  it  is  not  invested  in  man- 
ufacturing carried  on  within  this  state. — 
Ibid. 

The  prosecutor  is  a  corporation  carrying 
on  a  manufacturing  business  in  this  state  in 
which  all  its  capital  stock  is  invested  and 
used. — Newark  Brass  Works  vs.  State  Board 
of  Assessors,  34  Vr.  500. 

An  assessment  of  one-tenth  of  one  per 
cent,  upon  the  amount  of  its  authorized 
capital  was  laid  upon  the  company  by  the 
state  board,  the  company  having  failed  to 
make   any   return   to   the   state   board   as 


required  by  the  statute.  The  facts  which 
entitle  the  prosecutor  to  exemption  clearly 
appearing,  the  tax  is  set  aside,  but  without 
costs. — [bid. 

\\  here  an  absolute  exemption  from  taxa- 
tion is  granted  by  the  legislature  to  raem- 
i  uin  class,  the  failure  of  a  mem- 
ber of  such  class  to  communicate  to  the 
taxing  officers  the  existence  of  the  facts 
which  entitle  him  to  the  immunity  granted, 
■iot  afford  a  valid  ground  for  refusing 
to  Bel  aside  a  tax  assessed  against  him. — 
New  Jersey  Zinc  Co.  vs.  Hancock,  34  Vr. 
506. 

Under  the  act  approved  February  19th, 
1901  (Pamph.  L.,  p.  31),  there  were  four 
requisites  to  entitle  a  manufacturing  or 
nnning  corporation  to  exemption  from  the 
State  franchise  tax — first;  that  at  least  fifty 
per  centum  of  the  capital  stock  of  the 
corporation,  issued  and  outstanding  OH 
January  1st,  nexl  preceding  the  annual  re- 
lurn,    shall    In     invested    in    manufacturing 

carried  on  within  I  econd,  that 

the  annual  return  to  the  state  board  of 
ore  shall  state  where  the  manufactory 
i-  Located  and  tl"-  character  of  the  goods 
manufactured;  third,  the  total  amount  of 
its  capital  embarked  in  the  business  of  man- 
ufacturing and  the  amount  of  the  capital 
-tock  actually  employed  in  New  Jersey; 
fourth,  that  the  annual  return  to  the  state 
board  of  assessors  shall  have  been  made  on 
in  before  the  first  Tuesday  of  May  in  each 
vear. — Hardin  vs.  Morgan,  Comptroller.  41 
Vr.  4S4.      A.  42  Id.  342. 

A  corporation  has  396,000  invested  in 
lumber  stored  for  sale  upon  a  city  lot  valued 
at  $600,000,  on  which  a  dressing  mill  valued 
at  $30,000  is  operated  in  connection  with 
the  lumber  business.  HELD,  that  upon 
the  assumption  that  the  work  done  at  the 
mill  is  "manufacturing"  it  does  not  give 
color  to  the  capital  represented  by  the  lum- 
ber and  the  land  on  which  it  is  stored  so  as 
to  exempt  it  from  taxation  as  capital  in- 
vested in  manufacturing  carried  on  within 
this  state. — Yellow  Pine  Co.  vs.  Board  of 
Assessors,  41  Vr.  590.     See  43  Id.  182. 

A  corporation  whose  sole  asset  is  a  con- 
tract with  a  second  corporation  for  the  man- 
ufacture and  sale  of  machinery  and  a  divis- 
ion of  profits,  the  control  of  the  business 
being  entirely  in  the  hands  of  the  latter, 
and  the  risks  of  manufacture  being  its  risks. 
is  not  entitled  to  the  exemption  from  the 
state  franchise  tax  allowed  to  corporations 
whose  capital  stock  to  the  extent  of  fifty 
per  cent,  is  invested  in  manufacturing  car- 
ried on  within  this  state. — Buffalo  Refrig- 
erating Machine  Co.  vs.  Assessors,  43  Vr.  127. 

2.  When  Railroads  Subject  to. 

A  railroad  not  the  property  of  a  railroad 
company,  and  neither  owned  nor  operated 
under  a  franchise  by  an  individual  or  an 
unincorporated  association,   is  not   subject 
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to  taxation  by  the  state  board  of  assessors. 
— Monmouth  Park  Association  vs.  Assess- 
sors,  31  Vr.  372. 

3.  Nature  of. 

The  tax  imposed  by  "An  act  to  provide 
for  the  imposition  of  state  taxes  upon  cer- 
tain corporations  and  for  the  collection 
thereof,"  approved  April  ISth,  1884,  and 
its  supplements  (Gen.  Stat.,  p.  3335,  et 
seq.),  is  a  franchise,  not  a  property,  tax, 
and  is  not  subject  to  diminution  because 
some  of  the  capital  of  the  corporation  taxed 
is  invested  in  rights  under  letters  patent  of 
the  United  States,  not  taxable  property. 
— Marsden  Company  vs.  Assessors,  32  Vr. 
461. 

Exemption  from  taxation  is  a  favor,  and 
the  statutes  under  which  it  is  allowed  must- 
be  strictly  complied  with.  Compliance  is  a 
condition  precedent  to  the  right  of  exemp- 
tion.— Hardin  vs.  Morgan,  Comptroller,  41 
Vr.  484.     A.  42  Id.  342. 

4.  Exemption  from. 

The  exemption  of  the  shares  of  stock  of 
an  incorporated  company,  in  the  hands  of 
stockholders,  from  "any  tax  or  impost 
whatsoever"  also  exempts  the  capital  stock 
of  the  company  from  taxation  or  impost. 
— Hancock,  Comptroller  vs.  Singer  Mfg.  Co., 
33  Vr.  289. 

The  language  of  the  exempting  clause  in 
this  case  had  previously  received  a  judicial 
construction  which  gave  it  tliis  comprehen- 
sive effect,  and  it  must  be  presumed  that  it 
was  used  with  that  meaning. — Ibid. 

The  word  "impost"  in  the  Singer  charter 
includes  every  enforced  contribution  from 
the  company  to  the  public  treasury. — Ibid 

This  court  having  decided  that  a  fran- 
chise tax  imposed  upon  this  company  in 
1891  was  illegal  by  reason  of  the  contract 
of  exemption  in  its  charter,  the  question 
of  its  liability  for  a  like  tax  in  a  subsequent 
year  is  res  adjudicata. — Ibid. 

5.  When  Computable. 

Under  the  Corporation  Tax  act  (Gen. 
Stat.,  p.  3335),  the  18th  day  of  April,  in 
each  year  is  the  date  cm  which  the  capital 
stock  of  miscellaneous  corporations  is  to 
form  the  basis  for  computing  the  annual 
tax  of  one-tenth  of  one  per  cent. — Brewing 
Improvement  Co.  vs.  Board  of  Assessors,  36 
Vr.  466. 

6.  Stock  of  Trust  Companies. 

The  twenty-ninth  section  of  the  act  of 
March  24th,  1899,  concerning  trust  com- 
panies (Pamph.  L.,  1899,  p.  450).  which 
provides    that    "such   companies   shall   be 


taxed  upon  the  amount  of  their  capital 
stock  issued  and  outstanding,"  does  not 
mean  that  the  assessment  shall  be  made  at 
the  par  value  of  such  shares,  but  that  the 
whole  number  of  such  shares  shall  be  sub- 
ject to  taxation,  and  not  that  the  assess- 
ment shall  be  made  arbitrarily  at  the  par 
value  which  is  less  than  the  true  value  of 
such  shares.  With  this  construction  the 
twenty-ninth  section  of  the  act  is  valid, 
otherwise  it  would  be  unconstitutional. — ■ 
Fidelity  Trust  Co.  vs.  Vogt,  Receiver,  37 
Vr.  86. 

7.  Basis  of. 

The  act  of  April  18th,  1SS4,  as  amended 
by  the  act  of  March  17th,  1892  (Pamph. 
L.,  p.  137),  imposing  a  franchise  tax  upon 
corporations,  makes  capital  stock  is  suedand 
outstanding  the  only  basis  for  calculating 
the  tax. — People's  Investment  Co.  vs.  State 
Board  of  Assessors,  37  Vr.  175. 

No  penalty  is  provided  for  failure  to  make 
the  return  required  by  the  act,  and,  in  the 
absence  of  such  return,  the  franchise  tax 
cannot  be  ascertained  by  using  capital 
stock  authorized  as  a  basis  for  calculation. 
—Ibid. 

The  tax  to  be  levied  on  the  corporation 
under  that  section  is  two  per  cent,  of  its 
gross  annual  receipts  from  all  its  business, 
not  merely  two  per  cent,  of  its  receipts  from 
the  exercise  of  municipal  franchises. — Pat- 
erson  and  Passaic  Gas  Co.  vs.  Board  of  As- 
sessors, 40  Vr.  116.     A.  41  Id.  825. 

The  return  made  by  a  corporation  to  the 
state  board  of  assessors,  for  taxation  under 
the  Corporation  Tax  act  (Gen.  Stat.,  p. 
3335),  is  not  conclusive  against  the  corpor- 
ation.— Arimex  Copper  Co.  vs.  Board  of 
Assessors,  40  Vr.  121. 

If,  by  mistake,  the  return  states  the  cor- 
porate stock  issued  and  outstanding  to  be 
more  than  it  really  is,  the  corporation  may 
show  the  truth  and  have  the  tax  reduced, 
even  though  it  has  paid  the  excessive  tax. 
—Ibid. 

When  manufacturing  is  done  under  let- 
ters patent  in  this  state,  they  may  be  con- 
sidered as  a  part  of  the  capital  invested  in 
manufacturing  carried  on  in  this  state  and 
exempt  from  taxation  under  Gen.  Stat.,  p. 
3337,  sec.  260. — Mutoscope  Co.  vs.  State 
Board  of  Assessors.  41  Vr.  172. 


8.  Review  of  Proceedings  Relating  to. 

The  act  of  1897  (Pamph.  L.,  p.  178), 
authorizing  a  petition  to  the  state  board  of 
assessors  for  a  review  of  the  assessment  does 
not  prevent  this  court  from  exercising  its 
supervisory  power  over  special  tribunals  by 
certiorari. — People's  Investment  Co.  vs. 
State  Hoard  of  Assessors,  37  Vr.  175. 
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9.  Street  Railway  Collecting  Tolls. 

A  franchise  to  maintain  and  operate  a 
street    railway   over   public   highways   and 

collect    tolls  from    persons   traveling   upon   il 

is  property  and  is  taxable  as  such.     Newark 

vs.  State  Hoard  of   Taxation,  3,8  Yr.  246. 

10.  Gas  Companies  Consolidated. 

The  Paterson  and  Passaic  *ias  and  Elec- 
tric Company  was  tunned   March    1st,    1899, 

by  the  consolidation  and  merger  oi  eighl 
corporations,  some  of  whom  possessed  and 
exercised  municipal  franchises  within  the 
definition  laid  down  in  State  Hoard  of  As- 
sessors vs.  Plainfield  Water  Company,  38 
Vr.  357,  and  since  its  formation  the 
consolidated  company  lias  constantly  exer- 
cised those   franchises.     HELD,    that    the 

company  is  subject  to  taxation  under  sec- 
tion 4  Of  tlieaet  of  .March  23d,  1900  (I'ampli. 

L.,  p.  502).  for  the  taxation  of  franchises. 
Paterson  and   Passaic  Gas  Co.  vs.   Board  of 
Assessors,  40  Vr.  116.     A.  41  Id.  825. 

1 1.  Return  of  Excessive  Tax. 

In  view  of  th<'  act  of  June  10th,  1895 
(Pamph.  I...  p.  788),  the  COUrl  cannot  order 
the  State  Officers  to  restore  the  excessive  tax. 

— Arimex  Copper  Co.  vs.  Board  of  Assessors 
■to  Vr.  121. 


IV.  SALES. 
1.  Warrant  for. 

The  return  of  a  warrant  for  sale  of  lands 
for  delinquent  taxes,  made  by  a  collector  of 
taxes  of  a  borough,  which' return  is  not 
accompanied  with  a  copy  of  the  required 
notice  of  such  sale  or  with  proof  that  it  was 
published,  posted  and  mailed,  as  required 
by  law.  is  fatally  defective. — Landis  vs. 
Vineland,  31  Vr.  271. 

Although  no  certificate  of  sale  has  been 
issued  upon  such  a  defective  return,  the 
owner  of  lands  which  had  been  sold  under 
the  warrant,  is  entitled  to  have  the  return 
examined  by  a  writ  of  certiorari  and  vacat- 
ed.—Ibid. 

The  provisions  of  the  statute  (Gen.  Stat., 
p.  3353,  sec.  331,  349),  which  require  the 
officer  making  the  sale  to  return  his  war- 
rant within  four  months  after  its  date,  are 
conducive  to  the  protection  of  the  persons 
interested  in  the  land. — Landis  vs.  Vineland. 
32  Vr.  424. 

A  sale  of  land  in  a  township  for  taxes  is 
illegal  if  the  warrant  to  sell  and  the  return 
thereto  be  not  recorded  by  the  township 
clerk  in  "the  record  of  tax  sales." — Lippin- 
cott  vs.  Township  of  Pensauken,  33  Vr.  177. 


The  ad  oi  March  25th,  1881,  (G< 

p.  3400  >,  doe-  not   dispense  with  the  I 

sity  for  such  record,  "the  township  book  of 

minutes,"  then  in  mentioned,  riot  being  "the 
record,  of  tax  sales." — Ibid. 

When  ii   i-   sought,  on  certiorari,  to  set 

aside  a  warrant  for  sale  of  real  estate  for 
taxes  on  the  ground  that  the  prosecutor  is 
a  purchaser  in  good  faith  against  whom, 
as  such,  the  tax  lien  ha-  been  lost  by  failure 
to  make  timely  return  to  the  county  clerk, 
and  the  proof  of  such  status  is  not 
factory,  the  writ  should  be  dismissed  and 
the  prosecutor  be  left  to  his  defence  against 
a  possible  purchaser  at  the  tax  sale. — New- 
ark. &c,  Traction  Co.  vs.  North  Arlington, 
36  Vr.  150. 

2.  Of  Goods  Other  Than  Those  Assessed. 

Tax  warrants  may  be  executed  on  goods 
and  chattel-  other  than  those  for  which  the 
tax  was  assessed. — Mullins  vs.  Jersey  City, 
32  Vr.  135. 

3.  Necessity  for  Compliance  with 
Statutes. 

In   proceedings  for  the  sale  of  land   for 

taxes,  all  provisions  of  the  statute  which  are 
designed  for  or  conducive  to  the  protection 
of  persons  interested  in  the  land,  whether 
they  relate  to  proceedings  before,  or  at  or 
after  the  sale,  must  be  strictly  complied 
with,  or  the  sale  will  be  set  aside. — Landis 
vs.  Vineland.  32  Vr.  424. 

4.  Redemption  from. 

A  certiorari  removed  into  the  supreme 
curt  the  resolution  by  which  the  city  of 
Hayonne  agreed  to  sell  certain  lands  that 
it  had  purchased  at  a  tax  sale  under  the 
Martin  act.  HELD,  that  the  proceeding 
was  nugatory  as  a  means  of  testing  whether 
the  purchaser  at  the  tax  sale  had  legally 
extinguished  the  prosecutor's  right  to  re- 
deem the  lands. — Cadmus  vs.  Bavonte 
Vr.  494. 

The  redemption  from  tax  sale  contem- 
plated by  the  statute  of  this  state  (Gen. 
Stat.,  p.  :::!">!.  pe  338),  amended  by  act  ap- 
proved May  18th,  1898  (Pamph.  L.,  p.  457  . 
must  be  exercised  either  by  an  owner  of  the 
lands  sold,  or  by  one  who  holds  a  hen  or 
right  of  possession,  and  therefore  owns 
some  estate  in  such  lands. — Frazier  vs. 
Johnson.  36  Vr.  673. 

A  mayor's  approval  of  a  search  is  not  his 
approval  of  the  amount  to  be  paid  for  the 
search,  which  is  required  under  the  act  of 
April  5th,  1902  (Pamph.  L„  p.  344).  in  order 
to  charge  that  amount  against  a  person 
redeeming  lands  sold  for  taxes. — Lantrv  vs. 
Sage.  40  Vr.  560. 

Since  Gen.  Stat.,  p.  3354,  sec.  33S.  re- 
quiring the  redemptioner  from  a  tax  sale  to 
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pay  the  price,  with  costs,  expenses  and 
twelve  per  cent,  interest,  does  not  expressly 
give  the  land  owner  the  right  to  come  into 
equity  to  redeem,  equity  will  compel  him, 
as  a  condition  of  permitting  him  to  redeem, 
to  pay  all  taxes  paid  by  the  purchaser,  on 
the  principle  that  he  who  seeks  equity  must 
do  equity.— Smith  vs.  Specht,  13  Dick.  47. 

Equity  will  compel  the  holder  of  a  tax 
title,  who  has  been  in  possession  of  the 
premises  and  received  the  rents  and  profits 
thereof,  to  account  for  the  same  as  a  con- 
dition precedent  to  his  right  to  compel  the 
owner,  in  redeeming,  to  reimburse  him  for 
taxes  paid  while  he  was  in  possession. — 
Ibid. 

5.  Of  Separate  Parcels. 

Where  two  separate  tracts  of  land  are 
separately  assessed  for  taxes,  each  tract 
must  be  sold  by  itself  for  the  unpaid  tax 
on  it,  so  that  the  person  entitled  to  redeem 
after  the  sale  may  exercise  his  right  to  do 
si i  without  paying  the  sum  bid  at  the  tax 
sale  for  both  properties. — Hasbrouck 
Heights  Co.  vs.  Lodi,  37  Vr.  102. 

6.  Limitation  of  Time  of. 

Unless  otherwise  provided,  the  power  to 
sell  land  for  taxes  must  be  exercised  within 
the  period  during  which,  such  taxes  remain 
a  lien  upon  the  land  to  be  sold. — Harned  vs. 
Camden,  37  Vr.  520. 

7.  Notice  to  Delinquents. 

It  is  not  necessary  for  a  borough  council, 
when  determining  what  taxpayers  are  de- 
linquent, in  order  to  sell  property  for  ar- 
rears of  taxes,  to  cause  notice  to  the  payers, 
said  to  be  delinquent,  before  ordering  the 
statutory  proceedings  to  sell  to  perfect  the 
tax  lien. — Landis  vs.  Sea  Isle  City,  37  Vr. 
558. 

When  the  statute  fixes  what  notice  shall 
be  given  for  the  sale  of  property  for  taxes 
due  to  municipalities,  the  giving  of  such 
statutory  notice  is  all  that  is  necessary  for 
the  regularity  of  such  proceedings. — Ibid. 

8.  Status  of  Purchaser. 

The  power  to  sell  lands  for  taxes  is  a 
naked  power,  and  the  burden  is  upon  the 
purchaser,  when  the  validity  of  his  title  is 
challenged,  to  show  affirmatively  that  every 
statutory  requirement  essential  to  the  exer- 
cise of  the  power  has  been  complied  with. — 
Brooks  vs.  Township  of  Union,  39  Vr.  133. 

In  the  present  case  the  failure  to  show 
from  the  record  or  by  evidence  aliunde  that 
adjournments,  if  made,  were  lawfully  made 
and  advertised;  that  any  notice  of  the  sale 
was  posted  at  or  near  the  land  sold;  or  that 
proof  of  the  publication  and  mailing  of  the 
notice  of  sale  was  taken  and  returned  with 


the  warrant  as  required  by  the  statute  (Gen. 
Stat.,  ps.  3353,  3356,  sees.  333,  349),  was 
held  fatal  to  the  validity  of  the  tax  sale. — 
Ibid. 

9.  Condition  Precedent  To  Setting 
Aside. 

Section  550  of  the  Tax  act  (Gen.  Stat., 
p.  3400),  which  enacts  that  where  the  sale 
has  been  made  to  tin-  township,  the  pro- 
ceedings shall  not  be  set  aside,  except  upon 
condition  that  the  tax  assessed,  witli  inter- 
est, be  paid  by  the  party  prosecuting  the 
suit,  only  applies  to  cases  where  the  de- 
fects  complained  of  are  insufficiency  of  the 
description  of  the  land  assessed  or  failure 
of  the  township  clerk  to  record  all  the  pro- 
ceedings.— Brooks  vs.  Township  of  Union, 
39  Vr.  133. 

Where  the  possession  of  the  prosecutors 
has  not  been  disturbed,  lapse  of  time  will 
not  bar  the  suit. — Ibid. 

10.  Title  Obtained  Under. 

Under  Gen.  Stat.,  p.  3357,  sec.  354, 
authorizing  the  township  to  become  a  pur- 
chaser of  a  tax  sale,  and  to  thereafter  sell 
the  premises  for  the  price  paid  and  subse- 
quent taxes  thereon,  and  paragraph  305, 
requiring  a  redemptioner  to  pay  the  subse- 
quent taxes  in  addition  to  the  price  for 
which  the  lands  were  sold,  a  sale  of  lands 
by  a  town  for  delinquent  taxes  assessed 
against  them  subsequent  to  a  sale  thereof 
to  the  town  for  prior  delinquent  taxes, 
divests  the  title  of  the  town  under  the 
earlier  sale. — Smith  vs.  Specht,  13  Dick.  47. 

Under  Gen.  Stat.,  p.  32S7,  sec.  33,  making 
the  tenant  personally  liable  for  taxes  on  the 
premises,  which  he  may  deduct  from  the 
rent  after  paying  the  same,  a  person  in 
possession  of  lands,  enjoying  the  rents  and 
profits  thereof,  either  as  tenant  or  without 
attorning  to  anyone,  cannot  acquire  a  title 
to  the  premises,  as  against  the  owner,  by 
purchasing  the  outstanding  tax  title. — Ibid. 


V.  OFFICERS. 

1.  City  Collector. 

In  Jersey  City  the  city  collector  is  "the 
officer  for  the  collection  of  taxes,"  within 
the  meaning  of  the  act  of  February  26th, 
1895,   (Gen.  Stat.,    p.    3451).— Mullins   vs. 

Jersey  City,  32  Vr.  135. 

2.  Borough    Collector's  Duty  To  Pay 
County  Taxes. 

Under  the  laws  applicable  to  the  borough 
of  South  Cape  May,  the  collector  of  taxes 
thereof  is  bound  to  pay  to  the  county  col- 
lector of  the  county  of  Cape  May.  out  of  the 
first  moneys  collected  from  all  sources  of 
genera]  taxation  in  said  borough,  the  county 
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taxes  apportioned  against  said  borough.— 
Ross  vs.  Walton,  34  Vr.  435.     A.  38  Id.  688. 

It  is  no  excuse  for  non-payment  if  suffi- 
cient amount  from  all  the  sources  of  the 
general  taxation  has  been  collected  by  the 
collector  of  taxes  of  the  borough  to  make 
such  payment,  that  the  assessments  of 
particular  individuals  have  been  reduced 
by  the  local  board  of  appeals  in  cases  of 
taxation,  or  by  the  state  board  of  taxa- 
tion, and  the  deficiency  SO  made  must  be 
borne  by  the  borough,  and  the  county 
taxes  remain  as  a  primary  obligation  to  be 
discharged  by  the  payment  to  the  county 
collector  of  all  taxes  as  collected. — Ibid. 

A  collector  of  taxes  cannot  set  up,  in 
defence  of  his  refusal  to  pay  the  taxes  he 
collects  to  the  officers  appointed  to  receive 
and  disburse  them,  that  the  legislative  ad 
under  which  the  political  district  in  which 
the  taxes  are  levied  is  constituted  is  un- 
constitutional, nor  that  the  political  dis- 
trict is  not  regularly  constituted  according 
to  the  requirements  of  the  act. — Street 
Lighting  District  Number  One  vs.  Drum- 
in.. ml,  34  Vr.  493. 

The  fact  that  after  the  fixing  of  the  quota 
of  state  and  county  taxes  to  be  levied  and 
collected  within  a  certain  borough,  a  part 
of  the  territory  of  the  borough  is  taken  for 
a  public  park,  and  thereby  rendered  ex- 
empt from  taxation,  does  not  excuse  the 
borough  collector  from  his  duty  to  pay  out 
of  the  first  moneys  collected  the  full  quota 
of  state  and  county  taxes. — Coe,  Collector 
vs.  Englewood,  39  Vr.  559. 

3.  Liability  of  Collector  for  Neglect  of 
Duty. 

Where  the  collector  of  taxes  of  any  town- 
ship, city  or  borough  has  made  default  in 
the  payment  of  such  taxes  as  he  has  col- 
lected to  the  county  collector,  he  will  be 
chargeable  with  interest,  from  the  time  of 
such  delinquency  as  provided  by  the  statute. 
— Ross  vs.  Walton,  34  Vr.  435.     A.  38  Id. 


4.  Correction  of  Mistake  of  Assessor. 

A  mistake  of  an  assessor  in  listing  as  per- 
sonal property  described  in  terms  showing 
it  to  be  real  estate,  may  be  corrected  even 
after  the  duplicate  has  been  delivered  to 
the  collector. — Newark,  &c,  Traction  Co. 
vs.  Arlington,  36  Vr.  150. 

Under  the  "Act  relating  to  certain  illegal 
borough  governments,  requiring  the  pay- 
ment of  their  debts,"  (Pamph.  L.,  1899,  p. 
534),  and  the  general  "Act  for  the  assess- 
ment and  collection  of  taxes"  (Pamph.  L.. 
1903,  p.  394,  sees.  19,  25),  where  the  assessor 
of  the  borough  has  made  an  assessment  of 
taxes  for  the  purpose  of  satisfying  a  judg- 
ment    against     the     borough,     and     has 


submitted  bis  assessment  li-t  and  a  duplicate 
thereof  to  the  borough  council,  it  is  the  duty 
of  the  council  to  examine  and  revise  the 
assessment  li-t  and  duplicate,  to  make  such 
corrections  therein,  as  may  be  found  neces- 
sary, and  to  return  the  corrected  duplicate 
to  the  assessor. — Cooper  vs.  Cape  May  Point, 
43  Vr.  164. 

Performance  of  this  duty  will  be  enforced 
by  mandamus. — Ibid. 


5.  Duty  of  Assessor  To  Deliver 
Duplicate. 

The  "true  transcript  or  duplicate  of  the 
assessment  of  taxes"  that  the  assessor  is 
required  by  Gen.  Stat.,  p.  3309,  pi.  140,  to 
deliver  to  the  collector,  must  show  the  as- 
sessment as  revised  and  corrected  by  the 
township  committee  or  town,  borough  or 
city  council,  under  Gen.  Stat.,  p.  3301,  pi. 
93,  98;  p.  3321,  pi.  201,  203,  where  applica- 
ble, and  completed  by  the  general  meeting 
of  assessors,  under  Gen.  Stat.,  p."  3309,  pi. 
140.— Ridgefield  vs.  Goodday,  36  Vr.  153. 

An  assessor,  in  a  city  having  a  population 
less  than  twelve  thousand  refused  to  correct 
the  tax  list  of  his  ward  as  the  common 
council  of  the  city  directed,  under  section 
40  of  the  act  for  the  government  of  such 
cities  (Pamph.  L.,  1899,  p.  96),  and  delivered 
his  uncorrected  list  to  the  county  board  of 
equalization  of  taxes  as  the  duplicate  of 
assessments;  the  council  duly  notified  the 
board  of  the  facts,  but  nevertheless  the 
board  fixed  the  city's  quota  of  county  and 
state  taxes  on  the  basis  of  the  list  so  de- 
livered. HELD,  that  such  list  was  not 
legally  a  duplicate;  that  under  the  act  of 
March  22d,  1900  (Pamph.  L.,  p.  134),  con- 
stituting such  boards,  the  board  had  power 
to  ascertain  whether  the  list  delivered  by 
the  assessor  was  the  duplicate  required  by 
law,  and  was  bound  to  heed  the  notice  sent 
by  the  council  and  to  fix  the  quota  of  the 
city  accordingly. — Englewood  vs.  Board  of 
Equalization,  42  Vr.  423. 

6.  Township    Collector  To   Pay  Over 

Taxes  Collected. 

A  township  collector  is  not  required  to 
pay  over  to  the  township  committee  taxes 
which  he  is  directed  by  the  legislature  to  pay 
over  to  other  persons  or  to  retain  in  his 
own  keeping  as  their  official  custodian. — 
Hardyston  vs.  Harden,  39  Vr.  76. 

Section  24  of  the  General  Tax  act  (Gen. 
Stat.,  p.  3285)  makes  it  the  duty  of  the 
township  collector  to  pay  the  moneys  col- 
lected in  his  township  for  county  purposes 
to  the  county  collector.  HELD,  that 
(nothing  more  appearing)  an  action  by  the 
county  against  the  township  for  such 
moneys  will  not  lie. — Freeholders  of  At- 
lantic vs.  Weymouth,  39  Vr.  652. 
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VI.  TO  COMPEL  PAYMENT  OF 
JUDGMENT. 

A  mandamus  to  assess  and  levy  a  tax  to 
pay  an  execution  for  costs  recovered  against 
a  municipal  corporation  upon  certiorari  will 
not  be  denied  because  of  an  offer  by  the 
municipal  authorities  to  credit  the  amount 
of  the  execution  upon  taxes  in  arrear  on 
property  of  the  prosecutor  within  the  mu- 
nicipality.— Improvement  Co.  vs.  Sea  Isle 
City,  32  Vr.  476. 


VII. 


GENERAL  RULES  FOR  ASCER= 
TAINING  VALUE. 


The  standard  by  which  to  ascertain  the 
full  and  actual  value  for  the  purposes  of 
taxation,  under  the  second  section  of  the 
General  Tax  law  of  1866  (Gen.  Stat.,  p. 
3292,  sec.  62),  is  a  consideration  of  market 
value  at  a  fair  sale  by  private  contract. — 
Hurd  vs.  Cook,  Collector,  31  Vr.  70. 

Adjacency  to  tidal  waters  or  navigable 
streams,  so  far  as  location  gives  an  increased 
market  value  to  lands,  may  be  taken  in 
consideration  in  the  valuation  for  the  pur- 
poses of  taxation. — Ibid. 

The  yearly  rental  of  the  premises  may 
also  be  taken  into  consideration  as  an  ele- 
ment in  the  ascertainment  of  true  value, 
where  the  property  is  so  situated  that  the 
yearly  rental  reflects  upon  true  value. — ■ 
Ibid. 

The  income  of  property  is  not  the  crite- 
rion of  valuation  for  the  purpose  of  taxa- 
tion.— Ibid. 

The  doctrine  that  income  is  a  criterion 
for  valuation  for  taxation  is  peculiarly  in- 
appropriate to  the  taxation  of  mining  prop- 
erty, in  relation  to  which  each  year's  income 
represents  to  that  extent  a  diminution  in 
the  actual  intrinsic  value  of  the  property. 
—Ibid. 

Peculiarity  existing  in  the  use  of  prop- 
erty constitutes  a  legitimate  basis  of  classi- 
fication for  the  purposes  of  taxation,  as  in 
the  case  of  railroad  property,  but  it  must 
be  taxed  according  to  its  true  value  in  view 
of  and  for  such  uses. — Fidelity  Trust  Co. 
vs.  Vogt,  Receiver,  37  Vr.  86. 

A  special  law  applicable  to  a  single  county 
providing  a  method  for  securing  a  uniform 
assessment  for  taxes  in  the  county  was  not 
repealed  by  the  adoption  of  that  amend- 
ment to  the  constitution  which  provides 
that  "property  shall  be  assessed  for  taxes 
under  general  laws  and  by  uniform  rules 
according  to  its  true  value,"  where  the 
general  law  uses  different  machinery  for 
accomplishing  the  same  result. — West  Ho- 
boken  vs.  Commissioners  of  Appeal,  37  Vr. 
162. 


The  constitutional  amendments  of  1875, 
providing  (inter  alia)  that  "property  shall 
be  assessed  for  taxes  under  general  laws 
and  by  uniform  rules,  according  to  its  true 
value"  had  the  effect  of  abrogating  any 
special  law  for  the  assessment  of  taxes  and 
any  special  immunity  from  taxation  there- 
tofore granted  and  not  already  accepted  in 
such  manner  as  to  constitute  a  contract. — 
Cooper  Hospital  vs.  Camden,  39  Vr.  691. 


VIII. 


REVIEW  OF  PROCEEDINGS 
RELATING  TO. 


1.  When   Property   Assessed   Has   No 
Existence. 

Certiorari  is  a  proper  remedy  for  relief 
where  the  property  assessed  for  the  purpose 
of  taxation  has  no  existence  whatever,  and 
it  is  within  the  discretion  of  the  court  to 
grant  such  relief,  although  no  appeal  has 
been  made  by  the  person  assessed  for  such 
property  to  the  commissioners  of  appeal  of 
the  township  wherein  such  assessment  has 
been  made. — Earle's  Executors  vs.  Ramsey, 
32  Vr.  194. 

2.  Number  of  Prosecutors. 

The  rule  (58)  of  this  court,  that  "in  mat- 
ters of  taxation  not  more  than  four  prose- 
cutors shall  be  joined  in  one  writ  of  cer- 
tiorari," is  restrictive,  not  permissive.  There 
must  be  a  common  grievance  to  warrant 
any  joining  of  prosecutors. — Potter  vs. 
Orange,  33  Vr.  192. 

3.  Fixing  Boundaries  of  Taxable  Area. 

The  propriety  of  the  adjudication  made 
by  a  legislative  commission  fixing  the  bound- 
aries of  a  taxable  area  is  not  drawn  under 
review  by  a  writ  of  certiorari  directed  to  the 
managers  of  the  corporation  who  impose  the 
tax. — Benjamin  vs.  Hiler,  34  Vr.  145. 

4.  Tribunal  for. 

The  tribunal  consisting  of  three  justices 
of  the  supreme  court,  assigned  by  the  chief 
justice  to  determine  whether  railroad  prop- 
erty has  been  lawfully  assessed  by  the  local 
authorities  under  the  two  hundred  and 
thirty-ninth  section  of  the  Tax  act,  is,  pro 
hac  vice,  the  supreme  court. — Delaware, 
Lackawanna  &  Western  Railroad  Co.  vs. 
Newark,  34  Vr.  310. 

The  determination  of  the  state  board  of 
taxation,  on  the  appeal  of  a  taxpayer  from 
an  assessment  of  taxes  against  his  property, 
can  only  be  set  aside  for  error  of  law.  In 
determining  whether  such  error  exists,  this 
court  will  consider  only  those  facts  which 
were  before  the  board  as  the  foundation  of 
its  decision,  and  this  consideration  will  be 
limited  to  ascertaining  whether  there  was 
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legal  evidence  before  thai  body  upon  which 
its  finding  may  be  supported.  Elizabeth 
\  -    New  Jersey  Jockey  Club,  3  I  Vr.  515. 

On  an  application  to  the  state  board  of 
taxation  for  the  reduction  of  a  tax,  where 
te  timony  is  taken  orally  before  only  some 

members  Of  the  board,   and  is  nol    reduced 

to  writing  so  as  to  be  reported  to  those 
members  who  have  not  heard  it.  only  the 
members  who  hear  the  testimony  are  legally 
competent  to  decide  the  matter  in  contro- 
versy.-    Township  of  Oxford   vs.    Delaware. 

Lackawanna  and  Western  Railroad  Co  .  35 
Vr    L95 

The  act  entitled  "An  act  creating  a 
county  board  or  commissioners  to  equalize 
assessments   for   taxes   and   defining   their 

[lowers  and   duties,"   approved   March   22d, 

1900,  is  not  unconstitutional  because  the 
commissioners  are  to  be  appointed  by  the 

judge  of  the  court  of  common  pleas       New 

Jersey  Zinc  Co.  vs.  Sussex  County  Hoard. 

II   \  r.  186. 

5.  Finality  of. 

In  such  a  proceeding  the  determination 

by  the  supreme  court  of  a  question  of  tact 
sustained  by  competent  testimony  is  a 
finality. — Delaware,  Lackawanna  &  Western 
Railroad  Co.  vs.  Newark.  34  Vr.  310. 

The  determination  of  the  state  board  of 
taxation,  upon  questions  of  fact,  involved 
in  the  correction,  by  the  board,  of  a  local 
assessment  for  taxes,  is  nol  reviewable  in 
this  court. — Newark  vs.  North  Jersej  - 
Railway  Co.,  39  Vr.  486. 

6.  Scope  of  Review. 

The  act  of  March  22d,  1900,  confers  no 
authority  upon  the  board  of  equalization, 
appointed  under  it,  to  increase  the  valuath  m 
of  the  property  of  an  individual,  or  to  put 
an  increase  upon  any  specific  piece  or  class 
of  property;  the  increase  ordered  must  be 
a  sum  certain  and  it  must  be  assessed  pro 
rata  upon  all  property  in  the  duplicate,  real 
and  personal,  at  the  ratio  which  each  as- 
sessment therein  bears  to  the  whole  sum 
so  added  to  the  duplicate. — New  Jersey 
Zinc  Co.  vs.  Sussex  County  Board,  41  Vr 
186. 

If  it  were  within  the  power  of  the  board 
to  increase  the  valuation  of  the  property 
of  any  individual,  or  to  increase  the  valua- 
tion upon  any  specific  piece  or  class  of 
property,  the  board  would  be  without 
power  to  make  such  increase,  except  after 
notice  to  the  owner  of  the  property,  the 
valuation  of  which  it  was  proposed  to  so 
increase. — Ibid. 

The  state  board  of  taxation  has  no  power 
or  authority  to  assess  the  property  of  an 
individual  owner  upon  the  application  of  a 
taxing  district. — Cregar  vs.  Lebanon,  41  Vr. 
59S. 


7.  Laches. 

An  unexplained  delay  of  three  year.-  in 
prosecuting  a  writ   of  certiorari  to 
an  assessment  of  taxi--,  held  to  be  la 
I'ompton  Steel  Co.  vs.  Wayne,  36  Vr.  487. 

8.  Notice  Required  on  Appeal. 

The  notice   required   to   be  served  upon 

II,'    i  inlr,  (dual  taxpayer  by  the  six t: 

of  an  act  entitled  Aji  act  creating  a  county 
board  of  commissioners  of  appeal  in  cases 
of  taxation  and  for  equalizing  assessments 
mi  the  county  of  Eudson  "  I  Pamph. 
L.,  1873,  p.  794),  is  dispensed  with  as  to 
assessments  for  real  estate  only,  by  the  act 
entitled,  "An  act  concerning  tax. 
equalization  of  values."  approved  May  22d, 
1894,  (Gen.  Stat.,  p.  3450).-  West  Hoboken 
>-   Commissioners  of  Appeal.  .''.7  Vr.  16-'. 

Before  proceedings  can  be  taken  to  in- 
crease the  valuation  of  the  property  of  any 
township,  under  this  act.  five  days'  notice 
of  such  contemplated  action  must  be  given 
to  the  assessor  of  the  township,  requiring 
him  to  show  cause  why  such  increase  should 
not  be  made. — New  Jersey  Zinc  Co.  VS. 
Sussex  County  Board,  41  Vr.  186. 

When  such  a  notice  is  given  to  the  asses- 
sor to  appear  on  October  1st,  and  the  action 
increasing  the  valuations  is  taken  by  the 
board  on  September  30th,  the  action  of  the 
board  is  a  nullity. — Ibid. 

9.  Evidence  Considered  in. 

In  order  to  bring  before  this  court  for 
review  the  grounds  on  which  such  a  deter- 
mination was  based  in  matters  of  law,  the 
board  should  be  required  to  certify  the 
grounds,  and  only  in  case  of  its  failure  to  do 
so  should  other  evidence  thereof  be  received. 
-Newark  vs.  North  Jersey  Street  Railway 
Co..  39  Vr.  4S6. 

10.  When  Permissible. 

Under  section  6  of  act  of  March  23d. 
1900  (Pamph.  L.,  p.  502),  providing  that  a 
reduction  of  the  apportionment  of  franchise 
taxed  on  filing  the  return  required  by  section 
3,  shall  not  effect  any  change  in  the  current 
apportionment,  a  writ  of  certiorari  will  not 
be  granted  to  review  such  apportionment 
of  taxes  for  the  current  year,  since  its  al- 
lowance would  be  futile. — Hoboken  vs. 
Jersey  City.  39  Vr.  607. 

11.  Time  of  Appeal. 

Under  the  acts  of  March  11th  and  March 
2Sth,  1895.  (Pamph.  L.,  p.  259,  760), 
appeals  to  the  state  board  of  taxation, 
either  by  the  taxpayer  or  by  the  city,  must 
be  made  on  or  before  the  first  day  of  April 
next  after  assessment  originally  made,  or 
the  assessment  must  have  been  made  within 
one  year  before  filing  the  complaint,  to  give 


TAXATION,   VIII,   IX. 


Review  of  Proceedings  Relating  to. —  Lien  of. 


the  state   board  jurisdiction. — Jersey  City 
vs.  State  Board  of  Taxation,  41  Vr.  loft. 

12.  Interest  on  Final  Determination. 

By  force  of  the  act  of  March  28th,  1895 
(Pamph.  L.,  p.  760),  where  an  assessment 
is  reduced  by  the  state  board  of  taxation  on 
the  application  of  the  taxpayer,  interest 
must  be  paid  on  the  sum  fixed  by  the  state 
board  from  the  time  of  the  original  assess- 
ment until  it  is  paid,  at  the  rate  of  ten  per 
centum  per  annum.  The  general  law  of 
1878  (Pamph.  L.,  p.  12),  which  applies  to 
all  cities,  controls  the  rate  of  interest. — 
Singer  Manufacturing  Co.  vs.  Morrison,  41 
Vr.  163. 


IX.  LIEN  OF. 

1.  In  Incorporated  City. 

The  supplement  to  the  Tax  act  (Pamph. 
L.,  1882,  p.  130;  Gen.  Stat.,  p.  3360,  sec. 
376)  extends  the  tax  lien  period  to  three 
years  in  an  incorporated  city  by  whose 
charter  taxes  were  to  be  assessed  and  col- 
lected as  in  townships,  notwithstanding  that 
by  the  Township  law  the  lien  period  was 
for  two  years  only. — Hohenstatt  vs.  Bridge- 
ton,  33  Vr.  169. 

The  phrase  "date  of  levy  and  assessment  " 
means  the  time  fixed  by  law  for  the  delivery 
of  the  tax  duplicate  to  the  collector. — Ibid. 

2.  As  Against  Purchaser  in  Good  Faith. 

Under  section  15  of  the  Tax  act  of  March 
14th,  1879  (Gen.  Stat.,  p.  3353),  a  person 
must  have  become  a  purchaser  or  mortgagee 
without  notice,  in  order  to  be  a  purchaser 
or  mortgagee  in  good  faith. — Robinson  vs. 
Hulick,  Collector,  38  Vr.  496. 

One  who  becomes  a  purchaser  or  mort- 
gagee of  land  in  this  state  is  chargeable 
with  notice  that  under  our  general  statutes 
taxes  are  levied  upon  real  estate  annually 
and  become  a  paramount  lien  thereon  on 
the  20th  day  of  December  next  after  the 
levy,  and  continue  to  be  so  against  even 
purchasers  and  mortgagees  until  at  least 
the  1st  day  of  February  in  the  following 
year. — Ibid. 

One  who  becomes  a  purchaser  or  mort- 
gagee of  land  in  this  state  prior  to  the  1st 
day  of  February  in  any  year,  cannot  be  a 
purchaser  or  mortgagee  in  good  faith,  as 
against  taxes  levied  thereon  in  the  preced- 
ing year,  or  as  against  taxes  afterwards 
levied  thereon. — Ibid. 

As  against  one  who  becomes  a  purchaser 
or  mortgagee  of  lands  in  this  state  after  the 
1st  day  of  February,  in  any  year,  without 


notice  that  taxes  levied  on  the  land  in  pre- 
vious years  were  unpaid,  such  taxes  have 
ceased  to  be  a  lien,  unless  the  provisions 
of  section  13  of  said  Tax  act  of  1879  have 
been  complied  with. — Ibid. 

The  provisions  of  sections  13  and  15  of 
the  Tax  act  of  1879  are  implied  in  section  45 
of  the  Borough  act  of  1897,  (Pamph.  L., 
p.  285).— Ibid. 

Proceedings  under  the  act  of  May  18th, 
1898  (Pamph.  L.,  p.  442),  for  the  adjust- 
ment of  taxes,  &c,  do  not  affect  the  title 
of  any  purchaser  or  mortgagee  whose  pur- 
chase or  mortgage  was  made  after  the  lien 
of  such  taxes  had  expired  as  against  him, 
pursuant  to  section  15  of  the  said  Tax  act 
of  1879.— Ibid. 

The  legislature  has  no  such  power  where 
the  lands  are  in  the  possession  of  bona-fide 
purchasers. — In  Re  Commissioners  of  Plain- 
field,  21  N.  J.  L.  J.  334. 

3.  Duration  of. 

Taxes  which  are  due  more  than  twenty 
years  will  be  presumed  to  have  been  paid, 
until  that  presumption  is  rebutted. — In  Re 
Commissioners  of  Plainfield.  21  N.  J.  L.  J. 
334. 

The  legislature  has  the  power  to  make 
taxes  a  lien  on  the  property  of  the  taxpay- 
er, even  after  the  lien  of  the  taxes  has 
expired,  where  the  lands  are  still  owned  by 
the  parties  to  whom  they  were  assessed. — 
Ibid. 

The  lien  given  by  act  of  1888  (Pamph. 
L.,  1888,  p.  119),  directing  assessment  of 
personal  tangible  property  used  in  connec- 
tion with  any  business,  and  providing  that 
the  tax  "shall  remain  a  lien  on  the  same 
for  *  *  *  one  year  from  date  of  assess- 
ment," at  date  of  which  act  assessment  of 
taxes  was  made  as  of  the  first  Wednesday 
in  April  (Pamph.  L.,  1868,  p.  352),  and 
warrants  were  authorized  to  be  issued  for 
taxes  remaining  unpaid  on  January  20th 
(Act  of  1869,  sec.  5),  is  not  repealed  bv 
act  of  May  16th,  1889  (Act  of  18S9,  sec.  4), 
directing  that  assessments  of  taxes  shall  be 
considered  as  made  on  the  third  Wednesday 
in  January,  "and  shall  constitute  a  hen  as 
now  provided  by  law,  on  and  from  that 
date,"  though  the  effect  of  this  is  to  make 
the  lien  expire  one  year  from  the  third 
Wednesday  in  January,  and  to  render  im- 
possible enforcement  of  the  lien  by  war- 
rant under  the  act  of  1869. — Duryee  vs. 
United  States  Credit  System  Co.,  10  Dick. 
311. 

The  lien  on  personal  property  for  a  tax 
assessed  against  it  is  not  lost  by  failure  to 
take  steps  necessary  to  make  the  tax  a 
lien  on  lands  of  the  property  owner,  which, 
together  with  the  personal  property,  is 
owned  when  it  became  insolvent. — Ibid. 


TAXATION,  IX,   X,   XI. 


Lien  of.— Rule  for  Construction  of  Acts  Relating  to.— Creation  of  Taxing  Districts 


Act  of  April  4th,  1872  (Pamph.  L.,  1872, 
p  1203),  empowers  the  board  of  trustees 
of  the  village  of  South  Orange  to  raise 
money  for  internal  expenses,  but  reserves 
to  the  township  officers  the  duty  of  assess- 
ing and  collecting  the  same.  Act  of  March 
30th,  1875  (Paraph.  L-.  1875>  P-  395)>  Pro~ 
vides  that  a  village  tax  collector  shall  per- 
form the  duties  theretofore  incumbenl  upon 
tli.' township  collector.  Act  of  March  11th, 
1S79  (Pamph.  I..,  IS7'.>,  p.  3-10,  sec.  1  ),  pro- 
vides thai  .ill  taxes  shall  be  a  lien  for  two 

years  after  thev  become  due.  Section  18 
of  such  act  provides  that   it    "shall   not    be 

construed  to  *  *  *  repeal  the  provis- 
ion of  any  charter  of  any  city,  village  or 
borough  whereby  the  collection  of  taxes  is 
regulated,    *      *     *     and    the   lien    ol    taxes 

on  lands  in  any  such  city  shall  remain  as 

now   regulated  **      *      *      *      this  ad    I"  ing 

intended  to  apply  to  townships    *    *    * 
and    not    other    municipalities."    Act    of 
March  10th,  1880  (Pamph.  L.,  1880,  p.  L49), 

provides  that  taxes  shall  be  a  hen,  m  cities 

and  villages,  as  provided  by  their  charier-. 
Act  of  March  17th.  1882  (Pamph.  L.,  1882, 
p.  130),  extends  the  lien  provided  for  in  act 

of  1879  to  three  years.  HELD,  thi 
18  of  the  act  of  1S79  did  not  have  the  effect 
to  exclude  the  village  of  South  Orange  from 
its  terms,  and  taxes  arc-  a  hen  on  land 
therein  for  three  vears  after  they  become 
due.— Burnet  vs.  Dean,  15  Dick.  9.  See  18 
Id.  253. 

Act  of  February  22d,  1888  (Pamph.  L., 
1888,  p.  97)  providing  that  taxes  levied  on 
real  estate  in  villages  and  municipal  corpor- 
ations governed  by  a  board  of  trustees  shall 
be  a  lien  on  the  land  until  paid,  does  not 
apply  to  taxes  levied  before  the  act  took 
effect.— Ibid. 

Act  of  February  22d,  1888  (Pamph.  L., 
1888,  p.  97),  providing  that  in  villages  and 
other  municipal  corporations  governed  by 
a  board  of  trustees,  taxes  shall  be  a  hen  on 
real  estate,  until  paid,  is  in  violation  of  the 
constitution,  article  4,  section  7,  paragraph 
11,  as  amended,  providing  that  the  legisla- 
ture shall  not  pass  private,  local  or  special 
laws  regulating  the  internal  affairs  of  towns 
and  counties. — Ibid. 

Taxes  in  the  village  of  South  Orange  are 
a  paramount  lien  for  three  years  only  from 
the  time  they  are  payable. — Burnet  vs. 
Dean,  18  Dick.  253. 

4.  Creature  of  Statute. 

The  imposition  of  a  general  tax  creates 
no  lien  either  equitable  or  legal  upon  the 
lands  of  a  taxpayer,  in  the  absence  of  a 
statute. — In  Re  Commissioners  of  Plainfield, 
21  N.  J.  L.  J.  334. 

5.  Priority  of. 

Gen.  Stat.,  p.  3359,  sec.  368,  giving  a  tax 
lien  priority  over  other  encumbrances,  does 


not  apply  to  prior  liens  for  taxes  held  by 
id,    tate.— Smith  vs.  Specht,  13  Dick.  47. 

6.  Commencement  of. 

A  decree  oi  pi  eific  performance  required 
the  grantor  to  deliver,  and  the  grantee  to 
accept,  a  deed  for  certain  premises  in  Burl- 
ington clear  of  all  encumbrances  up  to 
Sept,  tuber  1st,  1897.  The  original  charter 
of  Burlington  provided  that  taxes  should 
become  a  lien  from  the  time  when  assessed. 
Pursuant  to  Gen.  Stat.,  p.  3407,  sec.  560, 
giving  the  common  councils  in  cities  power 
to  fix  by  ordinance  the  time  when  taxes 
should  be  assessed  and  collected,  &c,  the 
common  council  of  Burlington  enacted  that 
the  city  assessor  sho 
tween  May  lsl  and  the  second  Monday  in 
July;  that  the  taxes  should  become  due  and 
payable  between  December  1st  and  Decem- 
ber 20th;  that  the  common  council,  at  a 
-tated  meeting  in  September,  should  fix  and 
determine  the  rate  of  tax  to  be  levied  on  each 
SlOOandcertifythe  rate  to  the  assessor,  who 
should  thereafter  extend  the  same,  &c. 
HELD,  that  the  taxes  for  1897  could  not 
become  a  lien  upon  the  property  until  after 
the  rate  of  taxation  was  fixed  by  the  com- 
mon council  in  September,  and  therefore 
did  not  have  to  be  paid  by  the  grantor  in 
order  to  comply  with  the  decree.— Hallinger 
vs.  Zimmerman,  18  Dick.  100.  A.  20  Id. 
764. 


X.  RULE  FOR  CONSTRUCTION  OF 
ACTS  RELATING  TO. 

The  primary  rule  for  the  construction  of 
tax  laws  is  that  in  taxation  from  year  to 
year  each  act  of  taxation  is  a  separate  and 
distinct  act,  appealing  to  the  law  in  force 
when  the  tax  is  laid  as  applied  to  property 
taxable  at  that  time— Howard  Savings  In- 
stitution vs.  Newark,  34  Vr.  65.  See  Id. 
547. 

Taxes  are  purely  of  legislative  creation, 
hence  a  special  method  prescribed  by  statute 
for  their  collection  or  devolution  must  be 
pursued  to  the  exclusion  of  others  based 
upon  general  principles  of  law. — Freehold- 
ers of  Atlantic  vs.  Weymouth,  39  Vr.  652. 


XL  CREATION  OF  TAXING  DIS= 
TRICTS. 

The  legislature  may,  without  regard  to 

special  benefits,  create  a  taxing  district  for 
specified  purposes  out  of  part  of  an  existing 
political  district,  provided  such  part  is  made 
a  political  district  with  appropriate  powers 
of  local  government. — Street  Lighting  Dis- 
trict Number  One  vs.  Drummond,  34  Vr. 
493. 
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Taxes  for  lamps  and  roads  levied  under 
"An  act  authorizing  the  division  of  town- 
ships into  street  lighting  districts  and  the 
erection  and  maintenance  of  street  lights 
therein  and  the  election  of  street  light  com- 
missioners in  said  district"  (Gen.  Stat.,  p. 
3069),  and  a  supplement  thereto  (Pamph, 
L.,  1896,  p.  132),  and  under  "An  act  con- 
cerning public  roads  and  parks  and  creating 
boards  for  the  control  and  management  of 
the  same"  (Gen.  Stat.,  p.  2951),  held  valid 
under  the  authority  of  Smith  vs.  Howell, 
31  Vr.  384.— Alison  vs.  Corker,  37  Vr.  182. 
See  38  Id.  596. 

The  rule  enunciated  in  State,  Baldwin, 
Pros.,  vs.  Fuller,  10  Vr.  576;  11  Id.  615, 
that  the  legislature  may  not  create  a  taxing 
district  narrower  in  extent  than  the  political 
district  of  winch  it  is  a  part,  has  no  appli- 
cancy  to  a  taxing  district  that  includes  the 
whole  of  certain  political  districts  and  parts 
of  others,  and  where  the  taxes  in  question 
are  imposed  not  by  any  delegated  authority, 
but  by  the  legislature  itself. — Van  Cleve  vs. 
Passaic  Valley  Sewerage  Commissioners,  42 
Vr.  183. 

The  act  under  review  (Pamph.  L.,  1903, 
p.  777),  does  not  delegate  to  the  Passaic 
Valley  Sewerage  Commissioners  the  legis- 
lative function  of  levying  taxes,  but  only 
the  administrative  function  of  assessing  and 
collecting  the  taxes  laid  by  the  legislature 
in  the  act. — -Ibid. 

The  provision  of  this  act  that  authorizes 
the  levying  of  a  tax  upon  all  persons  and 
property  within  an  area  not  coterminous 
with  the  Passaic  Valley  Sewerage  District, 
for  an  amount  depending  solely  upon  the 
judgment  or  discretion  of  the  commission 
appointed  under  the  provisions  of  the  act, 
renders  the  act  unconstitutional,  (a)  because 
it  is  an  attempt  to  delegate  an  essential 
element  of  the  power  of  taxation;  (b)  be- 
cause, if  the  taxing  power  could  be  deemed 
to  be  granted  to  the  commission  as  the 
representative  of  the  sewerage  district,  the 
latter  is  not  a  political  district  of  the  state, 
not  being  invested  with  any  function  of 
local  government ;  (e)  because,  if  the  Passaic 
Valley  Sewerage  District  were  a  political 
district  of  the  state,  it  could  not  be  invested 
with  the  power  to  tax  persons  and  property 
beyond  its  own  limits. — Van  Cleve  vs.  Pas- 
saic Valley  Sewerage  Commissioners,  42  Vr. 
574. 

The  legislature  of  New  Jersey,  in  which 
the  governmental  power  of  taxation  resides, 
does  not  possess  the  power  to  delegate  to 
another  body  having  no  governmental  func- 
tion the  authority  to  determine  in  its  judg- 
ment or  discretion  the  amount  to  be  raised 
by  taxation. — Ibid. 

A  grant  of  the  power  of  local  taxation,  to 
be  valid,  must  conform  to  the  fundamental 
doctrine  that  the  area  over  which  such 
power  extends  shall  be  coincident  with  a 
political    district    of    the    state    exercising 


some  power  of  local  government  over  the 
area  selected  for  taxation. — Ibid. 

A  grant  of  the  right  to  determine  the 
amount  of  tax  to  be  levied  upon  a  given 
area,  being  a  grant  of  an  essential  element 
of  the  power  of  taxation,  must  conform  to 
the  same  fundamental  doctrine.— Ibid. 

Quaere.  Whether,  if  powers  adequate 
to  the  execution  of  the  legislative  scheme 
of  drainage  were  conferred  by  the  legisla- 
ture upon  the  area  to  be  taxed,  erected  into 
a  political  district,  compulsory  duties  re- 
specting the  exercise  of  such  power  could 
be  constitutionally  imposed  upon  such  pol- 
itical district? — Ibid. 


XII.  LAWS,  TO  WHOM  APPLICABLE. 

In  boroughs,  as  now  governed  by  Pamph. 
L.,  1897,  p.  285,  the  provisions  of  the  tax 
laws  above  cited  are  applicable. — Ridgefield 
vs.  Goodday,  36  Vr.  153. 


TAX  DEEDS. 

See  Deeds. 


TAX   RECED7TS. 

See  Ejectment. 


TAX  SALES. 

See  Taxation. 


TELEGRAPH  COMPAND3S. 

See   Telephone  and   Telegraph    Com= 
panies. 


TELEPHONE  AND  TELEGRAPH 
COMPAMES. 

I.  LOCATION  OF  ROUTE. 

1.  Power   of   Circuit    Court  To 
Designate. 

2.  As  Affecting  Rights  of  Emi- 
nent Domain. 


TELEPHONE  AND  TELEGRAPH  COMPANIES,  I,  II. 


Location  of  Route. — Construction  of  Subway. 


3.  Power  of  Municipality  To 
Designate  for  Through  Line. 

II.  CONSTRUCTION  OF  SUBWAY. 

III.  ACTION  TO  COMPEL  REMOVAL 
OF  WIRES. 

Cross  Reference.  Negligence. 


I.  LOCATION  OF  ROUTE. 

1 .  Power  of  Circuit  Court  To  Designate. 

Under  Gen.  Stat.,  p.  3459,  pi.  21,  the  cir- 
cuit court,  in  its  order  designating  streets 
for  a  telegraph  or  telephone  line  and  the 
manner  of  placing  posts  or  poles,  has  no 
power  to  insert  requirements  outside  the 
statute,  although  conceded  by  the  company. 
— Bayonne  vs.  Telephone  Company,  32  Vr. 
136.  " 

If  the  court  desire  to  make  its  designation 
depend  on  such  concessions,  it  should  make 
its  action  dependent  upon  the  tender,  to 
the  municipality  affected,  of  a  contract 
therefor. — Ibid. 

Requirements  ultra  vires  inserted  in  such 
order  are  unenforceable,  and  on  certiorari 
at  the  prosecution  of  the  municipality  or  an 
interested  land  owner,  will  avoid  the  order. 
—Ibid. 


Quaere.     Is  said 

-Ibid. 


statute  constitutional? 


A  delegation  of  power  by  the  legislature 
to  the  circuit  court  to  designate  a  route  for 
a  telephone  line  through  a  municipality  in 
case  the  municipal  authorities  do  not.  upon 
application,  make  the  designation  within 
fifty  days,  is  improper  and  void. — New 
York  and  New  Jersev  Telephone  Co.  vs. 
Bound  Brook,  37  Vr.  168. 

2.  As  Affecting  Rights  of  Eminent 
Domain. 

The  Telegraph  Companies  act  of  April 
27th,  1888  (Gen.  Stat.,  p.  3459),  superseded 
the  similar  acts  of  March  11th,  1880,  and 
April  1st.  1S87. — Home  Telephone  Co.  vs. 
New  Brunswick,  33  Vr.  172. 

The  grant  to  a  telephone  company,  under 
the  act  of  June  20th,  1S90  (Gen.  Stat.,  p. 
3460),  to  place  its  poles  in  the  highway  does 
not  constitute  the  taking  of  land  within  the 
meaning  of  the  act  of  1S93  (Gen.  Stat.,  p. 
1386),  and  proceedings  for  condemnation, 
tinder  the  act  of  1890.  are  unaffected  by 
the  act  of  1S93. — Nicoll  vs.  Telephone  Co!, 
33  Vr.  1 56.     See  U.  733. 


I  lie  right  ol  a  telephone  company 
a  telephone  line  within  the  limit-  of  a  public 
highway,  upon  land  the  fee  of  which  is 
owned  by  private  persons,  imposes  an  addi- 
tional servitude  upon  the  fee,  and  can  be 
acquired,  against  the  consent  of  such  per- 
sons, only  through  the  power  of  eminent 
domain. — Ibid. 

Proceedings  to  acquire  Buch  a  right  under 
the  Telegraph  and  Telephone  Companies 
act  (Gen.  Stat.,  p.  3460),  are  regulated  by 
the  Eminent  Domain  act  (Id.,  p.  1386). — 
[bid. 

The  act  of  March  19th,  1900  (Pamph.  L., 

p.  71  i.  amending  section  8  of  the  Telegraph 
Companies  act  of  April  9th.  1875  (Gen. 
Stat.,  p.  3457),  does  not  impair  the  power 
granted  by  the  act  of  March  11th,  1880 
(Pamph.  I...  p.  2dl  i.  to  acquire  by  condem- 
nation the  right  to  use  public  roads  for  poles 
and  wires,  in  cases  where  tin-  owner  of  the 
soil  refuses  to  consent  to  such  use. — Coles 
\  s.  Midland  Telegraph  and  Telephone  Co., 
38  Vr.  490.     A.  39  Id.  413. 

The  act  of  March  20th.  1900  (Pamph.  L., 
p.  79).  designates  the  procedure  to  be  fol- 
lowed in  such  condemnation. — Ibid. 

In  such  procedure  the  petition  need  not 
be  authenticated  by  the  corporate  seal;  nor 
need  an  effort  be  made  to  obtain  the  run- 
sent  of  a  mortgagee  of  the  soil,  when  the 
owner  refuses  to  consent. — Ibid. 

3.  Power  of  .Municipality  To  Designate 
for  Through  Line. 

The  legal  duty  imposed  upon  municipal 
bodies  by  said  act  of  April  27th,  1888,  to 
designate  streets  and  highways  on  which 
a  telegraph  or  telephone  line  may  be  con- 
structed, exists  only  for  the  construction  of 
sufh  a  line  through  the  municipality,  and 
does  not  arise  with  respect  to  the  construc- 
tion of  a  local  system  of  lines  within  the 
municipality. — Home  Telephone  Co.  vs. 
New  Brunswick,  33  Vr.  172. 

An  application  for  the  designation  of  a 
route  for  a  telephone  line  part  way  through 
a  municipality,  where  the  part  applied  for 
connected  other  parts  of  a  through  line,  is 
within  the  acts  of  the  legislature  of  1880, 
1SS7  and  1SSS  relating  to  telegraph  com- 
panies.— New  York  and  New  Jersey  Tele- 
phone Co.  vs.  Bound  Brook,  37  Vr.  168. 

The  act  of  1900  (Pamph.  L..  p.  74)  does 
not  confer  any  discretion  upon  the  munici- 
pality, upon  application,  to  designate  a 
route  for  a  through  line. — Ibid. 


II.  CONSTRUCTION  OF  SUBWAY. 

The  existence  of  a  duty  on  the  part  of  a 
telephone   company,   when    constructing   a 
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subway,  to  anticipate  and  provide  against 
the  accumulation  of  illuminating  gas  therein, 
depends  upon  whether  or  not  the  escape  of 
such  gas  from  the  mains  and  service  pipes 
of  the  gas  company  can  be  prevented  by 
the  latter  by  the  use  of  reasonable  care. — 
Chalmers  vs.  Suburban  Telephone  Co.,  37 
Vr.  41. 


Ill 


ACTION  TO  COMPEL  REMOVAL 
OF  WIRES. 


In  a  suit  to  compel  defendant  to  remove 
telegraph  and  telephone  wires  strung  in 
front  of  complainant's  premises  without  his 
consent,  the  uncontradicted  testimony  of 
plaintiff's  solicitor  that  he  called  at  defend- 
ant's office  and  was  shown  to  the  office  of  the 
general  manager;  that  the  latter  stated  he 
was  general  manager  and  authorized  to 
speak  for  the  company;  that  the  company 
had  erected  the  wires,  and  had  received  a 
letter  from  complainant  forbidding  their 
erection,  &c,  though  incompetent  because 
hearsay,  was,  no  objection  being  taken  to 
its  admissibility,  sufficient  to  show  that  de- 
fendant caused  the  wires  to  be  strung,  and 
therefore  to  authorize  a  mandatory  injunc- 
tion compelling  their  removal. — Smith  vs. 
Delaware  and  Atlantic  Telegraph  and  Tele- 
phone Co.,  18  Dick.  93.     See  19  Id.  770. 


TENANTS  LN  COMMON. 

Cross  Reference.     Partition. 

Evidence  of  a  declaration  by  a  tenant  in 
common  of  property,  to  a  disinterested  per- 
son, that  he  was  operating  it  entirely  at  his 
own  expense,  is  not  sufficient  to  establish 
a  contract  on  his  part  not  to  make  any  de- 
mand on  account  of  his  expenses. — Dan- 
forth  vs.  Moore,  10  Dick.  127. 

In  the  absence  of  a  contract,  the  only 
remedy  for  a  tenant  in  common,  who  makes 
expenditures  on  the  common  property,  is 
to  have  the  part  improved  set  aside  to  him 
on  a  partition,  or,  this  being  impracticable, 
to  obtain  an  equitable  allowance  on  sale  in 
lieu  of  partition. — Ibid. 

Where  property  held  in  common  is  sold 
pursuant  to  an  agreement  of  the  tenants  in 
common,  among  themselves,  that  from  the 
proceeds  there  shall  first  be  paid  to  them 
the  respective  amounts  found  to  be  due  to 
them  as  debts,  and  this  has  reference  to 
expenditures  made  by  them  on  the  property, 
the  agreement  will  be  enforced,  but  such  ex- 
penditures will  not  be  considered  debts,  so 
as  to  bear  interest  from  the  time  they  were 
made  up  to  the  time  of  such  agreement. — 
Ibid. 


Husband  and  wife  ordinarily  hold  a  chose 
in  action,  made  to  them  jointly  during  cov- 
erture, as  tenants  in  common  and  not  as 
joint  tenants. — Aubrv  vs.  Schneider,  3  Rob. 
629. 

A  tenant  in  common,  who  has  been  in 
exclusive  possession,  may  be  required  to 
discover  and  account  for  rents  and  profits 
in  proceedings  to  partition  the  common 
property. — Cole  vs.  Cole,  3  Rob.  3. 

Land  descended  to  complainant  and  his 
brother  as  heirs  of  their  mother.  The 
brother  conveyed  his  interest  to  one  who 
afterwards  conveyed  to  defendant.  The 
brother  also  acted  as  administrator  of  his 
mother's  estate,  and  never  accounted  for  her 
estate,  or  for  moneys  collected  for  it.  HELD, 
that  complainant  could  not,  in  partition 
proceedings,  against  defendant,  to  which  no 
representative  of  complainant's  mother  or 
brother  was  a  party,  obtain  an  accounting 
of  the  estate  of  complainant's  mother,  or 
have  complainant's  distributive  share  of 
that  estate  imposed  as  a  lien  on  defendant's 
interest  in  the  land. — Ibid. 

A  judgment  creditor  of  one  co-tenant  is 
not  bound  by  a  voluntary  partition  after 
the  recovery  of  his  judgment,  though  it  be 
fairly  made,  and  may  decline  to  be  bound 
by  the  partition,  and  may  sell  the  undivided 
interest  in  the  entire  land  as  if  no  partition 
had  been  made,  but  the  purchaser  may  be 
brought  into  equity  for  a  partition  of  the 
entire  land  owned  in  common  before  the 
voluntary  partition,  and  may,  by  equities 
raised  against  him,  or  the  tenant  under 
whom  he  claims,  be  required  to  receive  on 
the  partition  the  lands  received  by  the  judg- 
ment debtor  on  the  voluntary  petition. — 
Boice  vs.  Conover,  3  Rob.  580. 


TENDER. 

Cross  References.     Mortgages;  Plead= 
ing  and  Practice;    Sales. 

A  vendee  who,  by  the  fraudulent  repre- 
sentations of  another,  has  been  led  into  a 
contract  of  purchase,  cannot,  upon  a  ten- 
der of  rescission  to  the  innocent  vendor,  re- 
cover the  purchase  price  received  by  him 
when  such  fraudulent  representations  are 
inadmissible  in  evidence  because  not  made 
bv  the  vendor  or  his  agent. — Brounfield  vs. 
Denton,  43  Vr.  235. 

In  a  bill  to  foreclose,  where  defendant  has 
pleaded  a  tender  into  court  of  the  amount 
due,  and  the  case  has  been  on  the  docket 
for  several  years  after  the  pleadings  were 
settled,  the  record  of  the  moneys  paid  into 
court  may  be  inspected  to  ascertain  whether 
defendant's   money   was   actually   received 


936 


TESTAMENTARY  CAPACITY.— TITLE  INSURANCE. 
TOWNS,  I,  II,  III. 


Assessors  of. — Improvement  of  Streets. — Treasurer  of. 


and  disposed  of  in  accordance  with  the 
statute  and  the  court  rules. — Neldon  vs. 
Roof,  10  Dick,  608. 

Where  a  tender  after  suit  begun  is  set  up 
in  an  answer,  the  money  must  be  paid  into 
court  precedently  to  or  coincidently  with 
the  filing  of  the  answer.  If  the  money  is 
not  in  court  on  the  filing  of  the  answer,  the 
complainant  is  not  compelled  to  take  notice 
of  a  subsequent  deposit. — Whittaker  vs. 
Belvidere  Roller  Mill  Co.,  10  Dick.  674. 

The  amount  due  on  foreclosure  of  a  mort- 
gage was  ascertained  from  the  admission  of 
a  former  owner  of  the  equity  of  redemption 
contained  in  a  declaration  of  no  set-off. 
The  proofs  did  not  sustain  an  alleged  ten- 
der.— Wright  vs.  Stone  Harbor  Improve- 
ment Co.,  3  Rob.  837. 


TESTAMENTARY  CAPACITY. 

See  Wills. 


TITLE  INSURANCE. 

See  Actions;  Insurance. 


TDIE. 

See  Sunday. 


TOWNS. 

I.  ASSESSORS  OF. 

II.  IMPROVEMENT  OF  STREETS. 

III.  TREASURER  OF. 

IV.  DISTINCTION    BETWEEN  "AP= 
POINTED"  AND  "ELECTED." 

V.  DIGGING  OR  TEARING  UP 
STREETS. 

VI.  LAYING  OUT  AND  OPENING 
STREETS. 

Cross  References.  Boroughs;  Municipal 
Corporations;  Officers;  Taxation; 
Townships. 


I.  ASSESSORS  OF. 

The  act  of  March  9th,  1896  (Pamph.  L., 
p.  55),  by  its  title  and  the  body  of  the  act, 
relates  only  to  town  assessors.  The  act 
does  not  apply  to  townships. — Crookall  vs. 
Matthews,  32  Vr.  349.     A.  33  Id.  799. 


II.  IMPROVEMENT  OF  STREETS. 

Proceedings  to  improve  streets  in  towns 
by  grading  the  same,  under  the  sixty-fourth 
section  of  the  act  of  the  legislature  of  this 
state,  entitled  "An  act  providing  for  the 
formation,  establishment  and  government 
of  towns,"  approved  March  7th,  1895 
(Pamph.  L.,  p.  218),  can  only  be  taken  upon 
the  presentation  to  the  council  of  such 
town  of  a  petition  for  such  improvement, 
signed  by  the  owners  of  one-sixth  of  the 
lands  fronting  on  such  street  or  part  thereof 
to  be  so  improved,  and  the  council  has  no 
power  to  make  such  petition  a  basis  for  a 
contract  for  any  other  improvement  than 
that  requested  by  the  petition,  in  such  a 
manner  that  the  cost  and  expense  of  such 
other  improvement  or  any  portion  thereof 
can  be  assessed  upon  the  lands  specially 
benefited  thereby. — App  vs.  Stockton,  32 
Vr.  520. 

The  presentation  of  the  petition  is  a 
jurisdictional  fact,  without  which  the  coun- 
cil are  absolutely  without  any  warrant  or 
pi  iwcr  to  make  any  improvement  of  the 
character  mentioned  in  the  sixty-fourth 
section  of  said  act,  and  no  such  improve- 
ment can  be  initiated  without  a  petition 
applying  for  such  improvement. — Ibid. 

That  where  no  such  power  exists  to  make 
such  an  improvement,  the  inaction  or  si- 
lence of  the  land  owner  whose  lands  are 
supposed  to  be  benefited  thereby  creates 
no  estoppel  against  him  to  deny  the  liability 
of  his  lands  for  an  assessment  for  such  bene- 
fits, and  he  is  not  to  be  considered  in  laches 
by  reason  of  such  inaction  or  silence. — Ibid. 

Where  an  assessment  is  absolutely  void 
because  of  the  want  of  authority  by  mu- 
nicipal authorities  to  make  the  improve- 
ment out  of  which  the  assessment  arose,  the 
statute  entitled  "A  general  act  respecting 
taxes,  assessments  and  water  rents,"  ap- 
proved March  23d,  1881  (Pamph.  L.,  p. 
194),  can  have  no  remedial  or  curative  effect 
whatever.  That  act  only  provides  against 
the  setting  aside  of  assessments  because  of 
irregularity,  or  defect  in  form,  or  illegality 
in  the  making  and  levving  of  the  same — 
Ibid. 


III.  TREASURER  OF. 

The  town  of  Kearney  was  incorporated 
in  1899  by  acceptance  of  the  general  act  for 
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the  formation,  establishment  and  govern- 
ment of  towns  (Pamph.  L.,  1895,  p.  218; 
Gen.  Stat.,  p.  3525),  and  the  supplements 
thereto,  including  a  supplement  (Pamph. 
L.,  1898,  p.  37)  which  subjects  all  towns  so 
incorporated  to  the  provisions  of  the  act  of 
1895  and  of  "other  general  laws  for  the 
government  of  towns."  Such  acceptance 
was  sanctioned  by  an  act  of  the  legislature 
(Pamph.  L.,  1898,  p.  150),  approved  after 
the  supplement  of  1898  took  effect.  Among 
the  "general  laws  for  the  government  of 
towns,"  then  in  force,  was  an  act  (Pamph. 
L.,  1897,  p.  149)  providing  for  a  term  of 
three  years  for  the  town  treasurer  "elected" 
in  the  towns  of  this  state.  After  the  in- 
corporation of  Kearney,  relator  was  chosen 
town  treasurer  by  the  affirmative  votes  of 
all  the  members  of  the  town  council,  to  take 
office  June  1st,  1899.  HELD,  that  relator 
is  entitled  to  a  three  years'  term  of  office. — 
Reid  vs.  Gorsuch,  38  Vr.  396. 


IV.  DISTINCTION    BETWEEN    "AP= 
POINTED"  AND  "ELECTED." 

Discussion  of  the  meaning  of  the  terms 
"appointed"  and  "elected,"  as  employed 
in  the  general  act  relative  to  towns  (Pamph. 
L.,  1895,  p.  218;  Gen.  Stat.,  p.  3525),  and 
in  the  act  of  1897  (Pamph.  L.,  p.  149). — 
Reid  vs.  Gorsuch,  38  Vr.  396. 


V.  DIGGING  OR  TEARING  UP 

STREETS. 

The  town  council,  under  section  47  of 
the  act  for  the  formation,  establishment  and 
government  of  towns  (Pamph.  L.,  1895,  p. 
218),  may  prescribe,  by  a  general  ordinance, 
the  manner  in  which  corporations  or  indi- 
viduals shall  exercise  any  privilege  granted 
to  them  in  digging  up  any  street,  high-way 
or  alley;  and  it  is  not  necessary  that  every 
grant  of  such  privilege  shall  also  be  by  or- 
dinance.— Stowe  vs.  Kearny,  43  Vr.  106. 

Under  section  10  of  the  act  the  town 
council  may  appoint  a  street  commissioner 
and  may  provide  that  the  fees  to  be  paid 
for  "  permits"  in  the  opening  of  streets  shall 
be  fixed  by  him. — Ibid. 

The  facts  in  the  present  case  fail  to  show 
an  abuse  of  discretion  by  the  town  council 
in  awarding  the  contracts  in  question. — 
Ibid. 


VI.  LAYING  OUT  AND  OPENING. 

STREETS. 

Under  section  60  of  the  act  providing  for 
the  formation,  establishment  and  govern- 
ment of  towns  (Pamph.  L.,  1895,  p.  218), 
an  ascertainment  of  the  amount  required 
to  be  paid  for  land  taken  and  for  damages 


caused  by  the  laying  out  and  opening  of 
streets,  is  a  condition  precedent  to  the  pas- 
sage of  the  ordinance  for  that  purpose. — ■ 
Paterson  &c,  Railroad  Co.  vs.  Nutley,  43 
Vr.  123. 

Where  the  award  of  the  commissioners  of 
assessment  fails  to  allow  a  railroad  company 
damages  for  the  structural  changes  in  its 
roadbed  and  tracks  which  the  opening  of 
the  street  will  make  necessary,  the  ordin- 
ance is  invalid. — Ibid. 


TOWNSHIPS. 

I.  TOWNSHIP  COMMITTEE. 

1.  Duty,  When  Township 
Divided. 

2.  Jurisdiction  When  Limits  Co= 
extensive  with  Village. 

3.  Issuing  Bonds  for  Improve= 
ments. 

4.  Power  To  Contract  for  Drain= 
age. 

5.  Power  To  Purchase  Township 
Building. 

6.  Right  To  Fix  Tenure  of  Office 
of  Police. 

7.  Power  To  Compel  Removal  of 
Trees. 

8.  Method  of  Passing  Ordinance. 

9.  Power  To  Contract  for  Light= 
ing. 

10.  Power  To  License  Vehicles. 

11.  Revocation  of  Ordinance  by 
Division  of  Township. 

12.  Power  To  Change  Grade  of 
Sidewalks. 

13    Power  To  Borrow  Funds. 

14.  Action   Against,    for   Money 
Loaned. 

1 5.  Method  of  Digging  Up  Streets. 

II.  TERM   OF  ASSESSOR   AND 
COLLECTOR. 

III.  SALARY  OF  COLLECTOR. 

IV.  CONTROL  OVER   ROADS    AND 
PARKS. 

V.  STREET  LIGHTING  DISTRICTS. 

Cross  References.  Boroughs;  Consti= 
tution  and  Constitutional  Law;  Mu= 
nicipal  Corporations;  Officers;  Stat- 
utes; Taxation;  Towns. 
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Township  Committee. 


I.  TOWNSHIP  COMMITTEE. 
1.  Duty,  When  Township  Divided. 

Under  the  act  of  ApriJ  Kith,  1896  (Pamph. 

L.,  p.  270,),  it  is  the  duty  of  a  township 
committee  to  proceed  in  the  dividing  of 
assets  and  apportioning  of  debts  between 
the  township  and  a  borough  organized  out 
of  its  territory,  although  such  organization 
was  effected   before  the  passage  of  that  act, 

and  although  after  the  organization,  other 

boroughs  were  organized  out  of  the  remain 

ing  territory  of  the  tow  nship-  Carlstadt  VS. 
Bergen,  31  Vr.  360. 

A  statute  which  imposes  upon  a  borough 
a  proportionate  part  of  the  liabilities  of  the 
township  front  which  it  has  been  set  olf,  and 

assigns  to  it   a   proportionate  part    of  the 

assets  of  such  township,  is  valid,  although 
not   enacted  until  after  the  formation  of  the 

borough,  I  although   it    be  retroactive  in 

its  effect.— Orvil  vs.  W Icliff,  35  \  r.  286. 

The  word  "township"  in  the  proviso  of 
the  second  section  of  an  act  entitled  "An 
ad  to  pio\  ide  for  the  division  of  assets  ami 

liabilities  of  townships,  between  such  town- 
ships  and  any   borough   or  boroughs  set  off 

fro,,,  the  same"  (Pamph.  I...  1896,  p.  270), 
must,  in  consideration  of  the  whole  act,  be 
construed  to  mean  "township  committee." 
and  the  word  "committee"  can  be  inserted 
after  the  word  "township"  to  give  effect  i" 
the  intention  of  the  legislature.— Ibid. 

Afti  r  a  judgment  was  obtained  against 
the  board  of  education  of  the  township  of 
Ridgefield,  and  an  execution  was  i-.-uod  upon 
it  in  pursuance  of  the  act  of  1900  (Pamph. 
1...  p.  -SO),  a  portion  of  the  territory  of 
Ridgefield  was  severed  from  it  by  legislative 
action  and  added  to  other  municipalities. 
HELD,  that  in  the  absence  of  any  legisla- 
ti\e  declaration  to  the  contrary.  Ridgefield 
owns  all  the  property  within  its  present 
limits,  and  is  liable  for  all  debts  contracted 

before  the  severam f  its  territory. — Mc- 

Cully  vs.  Tracy,  Collector,  37  Vr.  489. 

2.  Jurisdiction  W  hen  Limits  Co=exten= 
sive  with  Village. 

Under  the  provisions  of  the  supplement 
of  the  Township  act,  approved  March  9th. 
1S97  (Pamph.  L..  p.  33),  and  of  the  ac1 
creating  the  township  of  Overpeck,  ap- 
proved March  23d.  1897  (Pamph.  L..  p.  45), 
the  township  of  Overpeck  is  to  be  governed 
by  a  township  committee,  notwithstanding 
the  fact  that  its  territorial  limits  are  co- 
extensive with  those  of  the  village  of  Ridge- 
field Park.— Ridgefield  Park  vs.  Ridgefield 
Township.  32  Vr.  433. 

3.  Issuing  Bonds  for  Improvements. 

The  petition,  under  the  fourth  section  of 
the  act  entitled  "An  act  relating  to  roads 
and  streets  in   townships,  and  authorizing 


the  inhabitants  of  town-hips  to  place  till 

roads  and  streets  within  the  township  under 

the  management  of  the  township  commit- 
tee, and  to  in  e  money  by  bond*  for 
grading,  macadamizing  and  improving  the 
same,"  approved  March  23d,  1***  (Pamph. 
I...  ]).  240;  Celt.  Stat.,  p  2920),  to  the  town- 
ship   committee    requesting    the 

bonds    for    the    purpose    of    said    act.    mu-t 

specify  distinctly  and  definitely  the  amount 
of  bonds  to  be  issued.     It  will  not  be  suffi- 
cient,  under  the  statute,  if  it   request  an 
issue  of  an  amount  not  exceeding 
sum. — Schultze  vs.  Manchester.  32  Vr.  obi. 

The   resolution   to  be  submitted  by  the 

township  committee  to  be  voted  for  or 
against,  tit  annual  or  special  township  elec- 
tion, under  the  fourth  section  of  this  act. 
must  state  specifically  the  amount  of  bonds 
to  in-  issued  by  the  township  committee. 
and  the  discretion  as  to  the  amount  cannot 
be  vested  by  Mich  election  in  the  town- 
ship committee.  The  voters  must,  upon 
such  resolution,  at  such  election,  determine 
whether  the  amount  named  in  the  resolu- 
tion shall  be  issued  or  not.  and  they  cannot 
delegate  to  the  township  committee  the 
power,  at  such  election,  to  name,  in  their 
discretion,  what  amount  shall  be  issued. — 
[bid. 

The  conditions  and  limitations  provided 
by  this  statute,  in  order  to  vest  in  the  town- 
ship committee  the  power  to  issue  bonds 
under  such  act.  must  be  strictly  performed 
and  observed,  and  the  proceedings  provided 
by  the  statute  strictly  complied  with. — Ibid. 

4.  Power  To  Contract  for  Drainage. 

Under  the  provisions  of  the  act  entitled 
"An  act  to  provide  for  sewage  and  drain- 
age in  incorporated  townships  in  which 
there  is  a  public  water  supply."  passed 
April  14th,  1890  (Gen.  Stat.,  p.  3653),  as 
amended  by  an  amendatory  act  approved 
April  17th,' 1S91  (Id.,  p.  3657).  the  town- 
ship committee  of  any  incorporated  town- 
ship in  which  a  supply  of  water  for  public 
or  domestic  use  is  furnished  from  water 
works  were  granted  among  other  things, 
power  to  cause  to  be  made  surveys,  plans 
and  estimates  by  competent  engineers  and 
mechanics  sufficient  to  demonstrate  the 
practicability  of  an  efficient  system  of 
sewage  or  drainage,  or  both,  for  such  town- 
ship. In  contracting  for  the  plans  under 
these  provisions,  the  township  committee 
are  the  agents  of  the  municipality,  and  the 
contract  bound  the  township. — Brush.  Ex- 
eoutor  vs.  Township  of  Union,  35  Vr.  365. 

5.  Power  To  Purchase  Township 
Building. 

The  act  of  March  1st,  1SS6  (Gen.  Stat., 
p.  3646),  does  not  require  the  inhabitants 
of  townships  in  determine  how-  much  money 
the  township  committee  shall  expend  in 
securing  a  building  for  township  purposes. 
—Drew  \s   West  Orange,  3.3  Vr.  4S1. 
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6.  Right  To  Fix  Tenure  of  Office  of 
Police. 

Under  section  57  of  "  An  act  concerning 
townships"  (Rev.,  1899;  Pamph.L.,  p.  372) 
whenever  a  police  department  lias  been 
lawfully  established  for  any  township,  it  is 
the  right  and  duty  (if  the  township  com- 
mittee thereof  to  ordain  laws  for  its  man- 
agement, which  may,  at  its  discretion,  in- 
clude a  tenure  of  office  such  as  that  adopted 
in  this  case. — Bohan  vs.  Weehawken,  36 
Vr.  490. 

Under  the  statute  above  cited,  the  town- 
ship committee  of  the  township  of  Wee- 
hawken had  no  authority  to  appoint  mem- 
bers of  a  police  department  so  long  as  an 
ordinance  under  which  the  prosecutors  had 
a  tenure  of  office  was  unrepealed. — Ibid. 

The  case  of  Bradshaw  vs.  Camden,  10 
Vr.  416,  followed ;  that  of  Mathis  vs.  Rose, 
35  Vr.  45,  distinguished. — Ibid. 

7.  Power  To  Compel  Removal  of  Trees. 

Subdivision  8  of  section  32  of  the  Gen- 
eral Township  act,  (Pamph.  L.,  1899,  p.  380) 
confers  express  authority  upon  the  town- 
ship committee  to  pass  ordinances  for  the 
removal  of  trees  from  the  highways. — 
Young  vs.  Crane,  38  Vr.  453. 

8.  Method  of  Passing  Ordinance. 

A  unanimous  vote  of  the  township  com- 
mitter is  not  necessary  to  pass  an  ordinance 
under  subdivision  8  of  section  32,  but  it  is 
under  subdivision  7  of  that  section.  A 
comparison  of  the  language  used  in  section 
21  and  subdivision  7  of  section  32  will  show 
them  to  be  identical. — Young  vs.  Crane,  38 
Vr.  453. 

By  the  provisions  of  section  220  of  "An 
act  concerning  townships,"  (Rev.,  1899), 
approved  March  24th,  1899,  power  is 
conferred  on  a  township  committee  to 
finally  pass  an  ordinance  only  in  case  such 
ordinance  lias  been  introduced  at  a  previous 
meeting  of  the  committee  held  more  than 
three  days  prior  to  the  meeting  at  which 
it  is  finally  passed. — Delaware  and  Atlantic 
Telegraph  and  Telephone  Co.  vs.  Pensauken, 
38  Vr.  531. 

A  certiorari  required  a  township  commit- 
tee to  return  to  the  supreme  court  a  certain 
ordinance,  with  the  records  of  the  meeting 
of  the  said  township  committee  at  which  the 
said  ordinance  was  introduced  and  passed, 
together  with  all  things  touching  and  con- 
cerning the  holding  of  the  meetings  and  the 
introducing,  passing,  approving  and  enact- 
ing of  the  said  ordinance.  The  township 
committee  returned  the  ordinance  and  other 
matters  required  "as  fully  and  entirely  as 
l  he  same  remain  in  our  hands  and  possession 
as  by  the  said  writ  we  are  commanded." 
The  title  of  the  ordinance  was  "An  ordinance 


directing  the  removal  of  telephone  and  tele- 
graph poles  placed  in  the  sidewalks,  streets 
and  highways  and  public  places  in  the  town- 
ship of  Pensauken,  without  the  consent  of 
the  public  authorities."  The  minutes  of 
the  committee  show  that,  at  a  meeting  held 
on  February  1st,  1901,  an  ordinance  was 
passed,  described  as  the  "ordinance  in  ref- 
erence to  the  telegraph  and  telephone  poles 
throughout  the  township  asking  the  owners 
of  the  same,  where  they  did  not  have  proper 
authority  to  erect  them,  to  remove  them 
within  twenty  days."  The  proceedings  re- 
turned disclosed  no  previous  introduction 
of  any  ordinance  but  one,  which  was  intro- 
duced at  a  meeting  held  January  12th,  1901. 
and  is  described  as  the  "ordinance  in  refer- 
ence to  the  telegraph  and  telephone  poles 
along  Rover  road."  HELD,  that  in  the 
absence  of  proof  of  the  identity  of  the  ordi- 
nance introduced  on  January  12th,  1901, 
with  that  finally  passed  on  February  1st, 
1901,  it  was  correctly  concluded  that  the 
final  passage  of  the  ordinance  on  the  latter 
date  was  not  within  the  power  conferred. — 
Ibid. 

9.  Power  To  Contract  for  Lighting. 

Under  the  revised  act  concerning  town- 
ships (Pamph.  L.,  1899,  p.  372),  the  power 
conferred  upon  the  township  committee  by 
section  67  to  contract  with  any  person  or 
private  corporation  for  a  supply  of  light  for 
public  use  in  the  township,  is  not  limited 
either  by  section  72  or  by  section  27  of  the 
act  so  as  to  require  a  previous  vote  of  the 
people  making  an  appropriation  or  author- 
izing a  tax  to  be  raised  or  bonds  to  lie  issued 
to  pay  the  cost  of  such  lighting.  Under 
the  revised  act  concerning  townships 
(Pamph.  L.,  1899,  p.  372).  the  authority 
conferred  upon  the  township  committee  by 
section  31  to  apply  unexpended  and  un- 
appropriated moneys  of  the  township  to 
any  purpose  for  which  township  money  may 
be  lawfully  expended,  is  not  to  be  so  con- 
strued as  to  limit  the  township  committee 
to  those  objects  of  expenditure  for  which 
moneys  have  been  ordered  raised  by  vote 
of  the  people. — Mason  vs.  Cranbury,  39  Vr. 
149. 

The  official  copy  of  the  revised  acl  con- 
cerning townships  (Pamph.  L.,  1899,  p. 
372),  as  found  on  file  in  the  office  of  the 
secretary  of  stale,  shows  upon  it-  face  that 
it  was  introduced  as  a  legislative  bill  in  the 
senate,  referred  to  a  committee  and  after- 
wards printed;  that  thereafter,  and  before 
its  final  passage,  it  was  subjected  to  numer- 
ous amendments,  all  of  which  were  made 
with  pen  and  ink  upon  the  face  of  the 
printed  bill  in  such  manner  as  to  leave  the 
old  matter  legible,  though  canceled.  I  It:  LI), 
that  these  amendments  may  lie  considered 
in  construing  a  doubtful  provision  of  the 
law  as  finally  passed. — Ibid. 

Under  section  67  of  the  revised  art  con- 
cerning townships  (Pamph.  L.,  1899,  p. 
372),  the  township  committee  may  make  a 
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a  contract  for  the  lighting  of  the  streets  for 
a  term  of  one  year,  to  commence  within  ;i 
reasonable  time  in  the  future;  and  this  may 
be  done  without  publishing  notice  of  in- 
tention and  inviting  remonstrances  from 
property  owners,  as  is  required  by  section 
68  to  be  done  before  the  making  of  a  light- 
ing contract  for  a  longer  term  than  one 
year. — Ibid. 

10.  Power  To  License  Vehicles. 

An  ordinance  of  the  township  of  Lake- 
wood,  licensing  and  regulating  vehicles  used 
in  the  business  of  carrying  passengers  upon 
its  highways,  is  sustained. — Combs  vs. 
Lakewood,  39  Vr.  .582. 

11.  Revocation  of  Ordinance  by    Divi= 

sion  of  Township. 

The  township  committee  of  the  township 
of  Saddle  River  passed  an  ordinance  grant- 
ing certain  rights  to  the  prosecutor,  an 
electric  railway  company.  After  the  ac- 
ceptance of  this  ordinance  by  the  prosecu- 
tor the  borough  of  Garfield  was  formed  out 
of  a  part  of  the  territory  of  the  township. 
An  ordinance  of  the  borough  annulling  the 
ordinance  of  the  township  is  held  to  be  void. 
— Jersey  City,  <tc,  Railway  Co.  vs.  Garfield. 
39  Vr.  587. 

12.  Power  To  Change  Grade  of  Side= 

walks. 

The  act  concerning  townships  (Rev., 
1899)  enacts  that  no  ordinance  provid- 
ing for  the  changing  of  the  grade  of  any 
sidewalk,  street  or  highway  shall  be  adopted 
until  notice  of  the  time  and  place  when  tin- 
ordinance  will  be  considered  shall  be  given 
to  the  owner  of  the  lands  in  front  of  which 
the  improvement  is  proposed  to  be  made. 
HELD,  that  the  application  of  this  statute 
is  not  limited  to  grades  established  by 
formal  proceedings. — Ackerman  vs.  Nutlev, 
41  Vr.  438. 

Where  the  township  committee  provides 
for  a  change  of  grade  by  resolution,  without 
notice  to  the  land  owner  in  front  of  whose 
land  the  street  grade  is  changed,  the  measure 
of  damages  in  a  case  in  which  the  land  owner 
has  done  nothing  to  restore  the  highway  to 
its  former  condition,  is  limited  to  the  loss 
sustained  by  him  by  reason  of  the  incon- 
venience caused  by  the  change  of  grade  up 
to  the  beginning  of  the  suit. — Ibid. 

The  book  containing  the  record  of  ordi- 
nances of  the  township  required  to  be  kept 
by  statute  is  sufficient  prima  facie  proof  of 
the  existence  of  the  ordinances. — Ibid. 

The  ordinance  of  a  township  providing  for 
a  change  of  grade  of  a  street  cannot  b  • 
attacked  collaterally  on  the  ground  tha 
the  notice  required  by  section  21  of  the  act 
concerning  townships  had  not  been  given. 
—Ibid. 


13.  Power  To  Borrow  Funds. 

The  power  granted  by  the  revised  Town- 
ship act  (Pamph.  L.,  1899,  p.  372,  sec.  81), 
to  township  committees  to  borrow  money  in 
anticipation  of  sums  voted  or  granted,  and 
the  power  granted  by  (lie  same  section  to 
secure  the  payment  thereof  by  notes  of  the 
township,  arc  distinct  [lowers. — Ford  vs. 
W.i  liington,  42  Vr.  49. 

14.  Action  Against  for  Money  Loaned. 

A  debt  incurred  by  the  township  for 
money  loaned  is  still  enforceable  although 
secured  by  note  which,  with  renewals,  runs 
for  a  longer  period  than  one  year. — Ford 
vs.  Washington,  42  Vr.  49. 

Money  loaned  to  a  township  committee  is 
recoverable  by  suit,  although  used  by  the 
committee  to  pay  off  and  discharge  a  note 
held  by  a  third  person,  which  is  a  renewal 
of  a  note  originally  given  more  than  one 
year  before. — Ibid. 


15.  Method  of  Digging  Up  Streets. 

A  township  may  properly,  in  the  exercise 
of  the  power  to  regulate  and  keep  in  repair 
streets  and  highways,  require  persons  de- 
siring to  excavate  the  streets  or  highways 
to  obtain  a  permit  from  the  township  com- 
mittee and  deposit  $10  as  security  for  the 
restoration  of  the  street  or  highway  to  its 
natural  condition. — Cook  vs.  North  Bergen, 
43  Vr.  119. 

An  ordinance  requiring  such  a  permit  and 
security  is  applicable  to  and  binding  upon 
an  electric  lighting  company  which  was  pre- 
viously authorized  by  statute  and  ordinance 
to  erect  poles  in  the  streets  and  highways. 
—Ibid. 


II.  TERM  OF  ASSESSOR  AND  COL= 
LECTOR. 

The  act  of  March  9th,  1891,  entitled  "A 
supplement  to  an  act  entitled  'An  act  in- 
corporating the  inhabitants  of  townships, 
designating  their  powers  and  regulating 
their  meetings'"  (Pamph.  L.,  p.  69),  which 
provides  that  the  assessors  and  collectors 
of  the  respective  townships  of  this  state,  &c. 
shall  hold  their  offices  for  three  years,  and 
repeals  all  acts  and  parts  of  acts  inconsist- 
ent therewith,  repeals  the  provisions  of  the 
act  of  1871  (Pamph.  L.,  p.  1371),  relating 
to  the  township  of  Kearney.  HELD,  that 
assessors  and  collectors  elected  in  the  town- 
ship of  Kearney  after  the  act  of  March  9th, 
1891,  took  effect,  held  office  for  the  term 
of  three  ■  years  respectivelv. — Crookall  vs. 
Matthews,  32  Vr.  349.     .4.  33  Id.  799, 
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III.  SALARY  OF  COLLECTOR. 

A  township  collector  who  paid  over  all 
school  moneys  to  which  a  school  district 
was  entitled  to  a  treasurer  appointed 
under  the  act  above  mentioned  is  not 
entitled  to  a  percentage  on  such  moneys 
as  moneys  "paid  out"  by  him,  because 
such  payment  is  not  within  the  meaning  of 
the  act  providing  compensation  for  such 
collector. — Morris  vs.  Ocean  Township,  32 
Vr.  12. 

The  provision  of  the  act  of  March  21st, 
1867,  entitled  "An  act  to  establish  a  sys- 
tem of  public  instruction,"  which  makes  it 
"the  duty  of  the  township  collector  of  each 
township  to  receive  and  hold  in  trust  all 
school  moneys  belonging  to  the  township" 
and  to  disburse  the  same,  does  not  impose 
upon  the  person  holding  the  office  of  col- 
lector the  performance  of  a  duty  which  is 
outside  of  those  which  he  is  required  to  per- 
form as  collector — it  ingrafts  an  additional 
duty  upon  the  office  itself. — Marr  vs.  Bloom- 
field,  35  Vr.  305. 

The  act  of  March  14th,  1879  (Pamph.  L., 
p.  219),  which  authorizes  certain  of  the 
townships  of  the  state  to  compensate  their 
collectors  by  the  payment  of  an  annual 
salary  in  lieu  of  fees,  was  not  repealed  by 
the  amendment  of  May  25th,  1894,  to  the 
"Act  to  establish  a  system  of  public  in- 
struction."— Ibid. 


IV. 


CONTROL  OVER  ROADS  AND 
PARKS. 


The  "Act  concerning  townships"  (Re- 
vision), approved  March  24th,  1899,  does 
not  repeal  the  act  entitled  "An  act  con- 
cerning roads  and  parks  and  creating  boards 
for  the  control  and  management  of  the 
same,"  approved  March  1st,  1893,  as 
amended  by  the  supplement  thereto,  ap- 
proved March  17th,  1896. — Brant  vs. 
Tracey,  41  Vr.  497. 


V.  STREET   LIGHTING    DISTRICTS. 

In  a  street  lighting  district  organized  un- 
der the  act  of  1894,  as  amended  in  1896 
(Pamph.  L.,  1894,  p.  540;  Gen.  Stat.,  p. 
3669;  Pamph.  L.,  1S96,  p.  132),  the  annual 
meeting  of  the  legal  voters  prescribed  by 
section  2  of  the  act  is  a  general  election 
whose  time,  place  and  purpose  are  fixed  by 
statute.  The  requirement  of  public  notice- 
to  be  given  by  the  township  clerk  is  direc- 
tory, and  failure  to  give  it  will  not  invali- 
date the  election,  where  the  will  of  the  peo- 
ple has  been  fairly  expressed. — Brown  vs. 
Street  Lighting  District,  41  Vr.  762. 


TOWNSHIP  COLLECTORS. 

See  Townships. 


TRADE   FIXTURES. 

See  Fixtures. 


TRADE-MARKS  AND  TRADE 
NAMES. 

I.  CONSTITUTIONALITY    OF    ACT 
RELATING  TO. 

II.  INFRINGEMENT  OF. 

1 .  Penalty  for. 

2.  Knowledge,  as  Essence  of. 

3.  Accounting  for. 

4.  Injunction  for. 

5.  Intent,  as  Essential  of. 

III.  WHAT  MAY  BE  PROTECTED  AS. 

1.  Weaving  Name  on  Silk. 

2.  Label  on  Proprietary  Medi= 
cine. 

3.  Trade  Name  of  Seller  of 
Goods. 

4.  Particular  Word. 

Cross  Reference.     Trade  Secrets. 


I.  CONSTITUTIONALITY  OF  ACT 
RELATING  TO. 

The  act  relating  to  the  sale  of  articles  of 
merchandise  with  a  counterfeit  label  thereon , 
approved  March  15th,  1898  (Pamph.  L.,  p. 
83),  is  not  unconstitutional.- — Cigar  Makers' 
Union  vs.  Goldberg,  41  Vr.  488.  See  43  Id. 
214. 

The  tenth  section  of  the  act  respecting 
labels,  trade-marks,  &c,  passed  March  15th, 
1898  (Pamph.  L.,  p.  83),  is  unconstitu- 
tional, in  that  it  purports  to  empower  the 
party  injured  by  a  violation  of  the  statute 
to  fix,  within  the  limits  prescribed,  the 
amount  of  the  penalty  which,  in  addition 
to  full  compensation  for  the  injury  suffered, 
shall  be  exacted  from  the  offender  for  the 
use  and  benefit  of  the  injured  party;  such  a 
proceeding  would  deprive  the  offender  of 
his  property  without  due  process  of  law. — 
Cigarmakers'  International  Union  vs.  Gold- 
berg, 43  Vr.  214. 

Act  of  March  23d,  1892,  is  entitled  "A 
further  supplement  to  an  act  entitled  'An 
act  to  protect  trade-marks  and  labels." 
There  was  no  act  entitled  "An  act  to  pro- 
tect trade-marks  and  labels"  the  only  pre- 
vious act  relating  to  the  subject  of  labels 
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and  trade-marks  being  the  act  of  L889  (Gen. 
Stat.,  p.  3678),  entitled  "An  act  to  provide 
for  the  adoption  of  labels,  tradermarks  and 
forms  of  advertising  by  associations  or 
unions  of  workingmen,  and  to  regulate  the 
same."  The  latin-  act  was  unconstitu- 
tional, as  a  private  law  granting  exclusive 
privileges.  HELD,  that,  assuming  that  the 
title  to  the  act  of  1892  is  to  be  read  as  refer- 
ring to  the  an  of  1889,  the  former  is  a  sup- 
plement to  an  act  to  provide  fur  the  adop- 
tion of  labels  by  association-  of  working- 
men,  i.i  which  restricted  object  the  act  it- 
sell  must  lie  limited,  tic. ugh  the  enacting 
part  embraces  all  kinds  of  persons.- 
Sclnnalz  vs.  Wooley,  11  Dick.  649.  See  12 
Id.  303. 

Gen.  Stat.,  p.  MOTs.   sees.    1,   2,   5  held 

unconstitutional,  as  a  local  law  granting  to 
certain  associations  exclusive  privileges. — 
Ibid. 

The  words  "the  same"  in  the  title  of  the 
act  "I"  KSS'.I  (Cen.  Stat.,  p.  307*  j  cannot  be 
read  as  referring  to  labels,  trade-marks  and 
forms  of  advertising  generally  instead  oi  to 
those  only  adopted  by  associations  or 
unions. — Ibid. 

The  title  of  the  act  of  1897  (Pamph.  1... 
1897,  p.  215)  extends  only  to  label  and  trade- 
marks adopted  by  associations  or  unions  ..I 
workingmen,  and  the  body  of  the  original 
act,  or  of  any  supplement  thereto,  must  be 
restricted  to  such  labels  and  trade-marks, 
and  hence  such  legislation  is  unconstitu- 
tional, as  a  special  law  granting  an  exclu- 
sive privilege. — Ibid. 

The  "Act  to  provide  for  the  adoption  of 
labels,  trade-marks  and  forms  of  advertis- 
ing by  associations  or  unions  of  working- 
men,  and  to  regulate  the  same,"  passed  m 
the  year  1889,  and  the  acts  on  the  same- 
subject  passed  in  1892  and  1895  (Gen.  Stat., 
p.  3678  et  seq),  do  not  violate  the  constitu- 
tional interdict  against  the  passage  of  special 
laws  granting  exclusive  privileges. — Schmalz 
vs.  Wooley,  12  Dick.  303. 

The  title  of  an  act  passed  March  21st. 
1892,  is  "A  further  supplement  to  an  act 
entitled  'An  act  to  protect  trade-marks  and 
labels.'  "  HELD,  that  the  title  constitu- 
tionally expressed  the  object  of  the  law,  the 
protection  of  trade-marks  and  label-,  al- 
though in  fact  there  was  no  prior  act  enti 
tied  "An  act  to  protect  trade-marks  and 
labels." — Ibid. 

According  to  general  principles,  a  work- 
man, or  a  number  of  workmen  engaged  in 
the  same  branch  of  industry  and  banded 
together  for  their  mutual  profit  in  the  pur- 
suit of  their  common  vocation,  may  acquire 
a  right  of  property  in  a  trade-mark  de- 
signed to  distinguish  their  workmanship 
from  that  of  other  persons,  and  a  trade- 
mark so  owned  is  entitled  to  the  same  pro- 
tection as  other  trade-marks. — Ibid. 


II.  INFRINGEMENT  OF. 

1.  Penalty  for. 

Section  10  of  an  act  providing  for  the 
registration  of  trade-marks,  &c,  (Pamph. 
1,.,  1898,  p.  83),  imposing  a  penalty  of  not 
less  than  $200  and  not  more  than  $500,  to 

lie  recovered  in  an  action  of  debt  ill  any 
court  of  law  in  this  stale  authorizes  the 
plaintiff  in  the  action  to  fix  the  amount  for 
which  suit  shall  be  brought. — Gottlob  vs. 
Schmidt,  37  Vr.  I  so. 

Suit  having  been  brought  for  S200,  the 
district  court  had  jurisdiction. — Ibid. 

2.  Knowledge,  as  Essence  or. 

Knowledge  of  the  fact  that  the  I 
counterfeit  is  not  made  of  the  essence  of  the 
offence,  and  need  not  be  shown  to  entitle 
one  ,-uing  under  the  act  to  recover  the  pen- 
alty imposed.— Cigar  Makers'  Union  vs. 
Goldberg,  41  Vr.  4ss.     See  43  Id.  342. 

3.  Accounting  for. 

A  decree  for  an  accounting  in  a  suit  for 
the  infringement  of  trade-marks  can  only 
be  made  where  an  injunction  is  or  could 
have  been  granted  in  the  course  of  the  suit. 
—Clark  Thread  Co.  vs.  William  Clark  Co., 
10  Dick.  658.     See  11  Id.  789. 

In  a  suit  against  corporation  to  enjoin  its 
use  of  the  trade-marks  of  the  complainant 
and  to  obtain  an  accounting  of  profits,  tin- 
fact  that  a  previous  suit  had  been  brought 
by  the  same  complainant  against  the  selling 
agent  of  the  defendants  for  the  same  pur- 
pose, and  that  there  had  been  a  decree  for 
an  injunction,  but  no  decree  for  an  account- 
ing in  that  suit,  does  not  estop  the  com- 
plainant from  obtaining  an  accounting  in 
the  second  suit,  it  appearing  that  the  selling 
agent  had  been  employed  upon  a  salary 
and  received  no  profits,  and  it  appearing 
that  upon  that  ground  no  decree  for  an 
accounting  was  made  against  him. — Ibid. 

When  a  defendant  has  infringed  a  trade- 
mark belonging  to  several  independent  man- 
ufacturers, he  should  not  be  required  to 
account  to  one  of  those  manufacturers  for 
all  the  profits  realized  through  the  infringe- 
ment; he  can  be  held  responsible  to  each  for 
only  so  much  of  the  profit  as  has  been 
diverted  from  him. — Clark  Thread  Co.  vs. 
William  Clark  Co..   11   Dick.  789. 

4.  Injunction  for. 

An  injunction  will  be  granted  where  it 
appears  that,  at  the  time  the  suit  was  be- 
gun, the  defendant  was  infringing  the  right 
of  the  complainant  to  the  exclusive  use  of 
trade-marks,  although  at  the  time  of  final 
hearing  such  practices  had  ceased,  and  al- 
though the  defendant  had  promised  a  per- 
petual    cessation     of     the     infringement. — 
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Clark  Thread  Co.  vs.  William  Clark  Co.,  10 
Dick.  658.     See  11  Id.  789. 

Practice  as  to  preliminary  injunctions  in 
trade-mark  cases  discussed. —  Stirling  Silk 
Manufacturing.  Co.  vs.  Sterling  Silk  Co., 
14  Dick.  394. 

In  a  suit  to  enjoin  the  alleged  illegal  use 
of  a  trade  name,  an  affidavit  that  complain- 
ant had  used  the  name  "for  a  long  time" 
is  toe  indefinite  fur  judicial  a<  ti  n. — Chirks 
R.  De  Bevoise  Co.  vs.  H.  &  W.  Co.,  3  Rob. 
114. 

The  infringement  of  a  trade-mark  may  be 
enjoined,  without  regard  to  the  intent  of 
theinfringer.--EurekaFireHoseCo.vs.  Eure- 
ka Rubber  Manufacturing  Co.,  3  Rob.  159. 

5.  Intent,  as  Essential  of. 

In  a  suit  to  enjoin  defendant  from  selling 
absorbent  cotton  in  packages  and  under 
labels  resembling  those  used  by  complain- 
ants, evidence  HELD  to  show  that  defend- 
ant's action  in  simulating  complainant's 
packages  and  labels  tends  to  mislead  the 
public  as  to  the  origin  of  the  goods. — John- 
son A-  Johnson  vs.  Seaburv  &  Johns,  u,  3 
Rob.  696. 

The  fact  that  the  symbol  used  by  com- 
plainant to  mark  and  identify  its  goods  had 
been  commonly  used  by  the  public  for 
ornamental  and  advertising  purposes  be- 
fore its  adoption  by  complainant  on  its 
label,  does  not  entitle  defendant  to  use  the 
same  label  on  the  same  class  of  goods,  man- 
ufactured by  complainant  where  such  use 
is  intended  to  mislead  purchasers  as  to  the 
origin  of  the  goods. — Ibid. 

Where  defendant  had  occasionally  used 
a  certain  symbol  on  some  of  the  packagi  s 
containing  its  goods,  such  use  being  for 
ornamentation  and  not  for  the  purpose  of 
identifying  its  goods  or  indicating  their  origin , 
complainant  is  entitled,  after  having  made 
use  of  the  symbol  for  the  purpose  of  distin- 
guishing its  goods  from  others,  to  restrain 
defendant  from  employing  it  in  the  same 
manner  on  similar  goods. — Ibid. 

The  fact  that  complainant  had  formerly 
falsely  represented  in  its  circulars  that  it 
had,  by  act  of  congress,  exclusive  right  to 
use  the  devices  which  its  labels  bore,  does 
not  disentitle  it  to  relief,  the  false  claim 
having  been  withdrawn  three  years  before 
this  suit  was  brought. — Ibid. 


III.  WHAT  MAY  BE  PROTECTED  AS. 
1.  Weaving  Name  on  Silk. 

The  marking  or  weaving  of  the  complain- 
ant's name  on  the  selvedge  or  margin  of 
silk  manufactured  by  it  is  nothing  more 
than  a  method  of  marking  the  manufactur- 
er's   name    on    his    goods     and    cannot     lie 


protected  asa  patented  processor  trade-mark, 
though  complainant  first  introduced  the 
method  in  this  country. — Stirling  Silk  Man- 
ufacturing Co.  vs.  Sterling  Silk  Co.,  14  Dick. 
394. 

Where  complainant  advertised  that  its 
method  of  marking  its  name  on  the  selvedge 
of  silk  was  patented,  and  no  patent  right 
existed,  such  action  was  ground  for  re- 
fusing complainant  a  preliminary  injunction 
against  one  alleged  to  be  infringing  com- 
plainant's name  and  method  of  use.  when' 
it  did  not  appear  that  the  necessity  for  such 
interference  was  absolutely  imperative. — ■ 
Ibid. 

2.  Label  on  Proprietary  Medicine. 

A  defendant  will  be  enjoined  from  using 
a  label  on  bottles  of  a  proprietary  medicine 
put  upon  the  market,  by  it  (though  the 
patent  has  expired),  which  is  so  similar  to 
another  label  on  bottles  of  the  same  medi- 
cine longer  on  the  market  as  to  deceive  pur- 
chasers.— Centaur  Co.  vs.  Link,  17  Dick. 
147. 

The  label  must  indicate  plainly  that  the 
thing  which  it  designates  is  manufactured 
by  some  one  other  than  the  original  manu- 
facturer.— Ibid. 

3.  Trade  Name  of  Seller  of  Goods. 

A  man  has  no  right  to  pass  off  his  goods 
as  the  goods  of  a  rival  trader. — Interna- 
tional Silver  Co.  vs.  Rogers  Corporation,  21 
Dick.  119.     See  1  Rob.  646. 

The  name  of  a  person  may  become  so  far 
associated  with  the  goods  of  a  particular 
maker  that  its  use  without  explanation  or 
qualification  by  another  may  deceive  a  pur- 
chaser into  the  belief  that  he  is  getting  the 
goods  of  A.  when  he  is  really  getting  the 
goods  of  B.  If  the  proof  be  not  merely 
that  the  trader  is  using  a  particular  name 
to  designate  his  goods,  but  that  he  is  using 
it  in  such  manner  as  to  put  off  his  goods 
as  the  goods  of  his  rival,  that  rival  is  en- 
titled to  restrain  him  from  using  it  in  that 
way. — Ibid. 

The  rule  of  law  is  the  same  where  a  cor- 
poration takes  or  imitates  the  name  of  a 
rival  trader.  It  may,  as  a  matter  of  evi- 
dence, be  easier  to  infer  the  fraudulent  in- 
tent or  false  representation,  but  such  in- 
tent or  representation  must  still  be  made 
out. — Ibid. 

A  firm  carrying  on  business  under  the 
name  of  "Brand  &  Smith,"  the  surnames  of 

the  partners,  transferred  its  assets  and  good 
will  to  a  corporation.  The  complainant, 
one  of  the  partners,  began  a  new  and  similar 
business.  HELD,  that  he  is  not  entitled  to 
have  the  corporation  enjoined  from  adver- 
tising its  business  under  the  name  of  "Brand 
A-  Smith."  or  as  the  "Successors  of  Brand 
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it  Smith,"  on  the  ground  that  the  public 

may  In:  deceived.      Smith  vs.   Brand  &  Co., 
1  Rob.  529. 

A  corporation,  the  name  of  which  has 
been  selected  with  the  intent  to  profit  by 
the  trade'  reputation  of  another  by  means 
of  the  similarity  of  names,  is  not  entitled 
tn  use  its  corporate  name  in  a  business  in 
which  the  use  thereof  is  likely  to  lead  pur- 
chasers to  buy  its  goods  for  the  goods  of 
those  by  whose  reputation  it  seeks  to  profit. 
— International  Silver  Co.  vs.  William  H. 
Rogers  Corporation,  1  Rob.  646. 

Where  a  trade  name  is  unlawfully  used 
for  the  purpose  of  profiting  by  the  trade 
reputation  of  another,  the  injured  party  is 
entitled  to  relief  although  he  may  not  have 
an  exclusive  right  to  the  use  of  the  name. — 
Ibid. 

The  fact  that  a  person  has  acquired  some 
skill  and  experience  in  a  business  which  he 
has  conducted  for  the  purpose  and  with  the 
intent  of  profiting  unlawfully  by  the  trade 
reputation  of  another,  does  not,  as  against 
the  injured  party,  entitle  a  corporation  in 
which  he  is  interested  to  adopt  and  use  that 
name  in  the  same  business,  even  though  it 
may  be  accompanied  with  additions  suffi- 
cient to  prevent  a  purchaser  from  mistaking 
the  goods  of  one  for  the  goods  of  the  other. 
—Ibid. 

4.  Particular  Word. 

The  complainant's  use  of  "Delsarte,"  as 
the  name  of  a  shoe  manufactured  by  it, 
having  imparted  to  the  world  a  distinct  ele- 
ment of  value  as  a  trade-mark,  the  defend- 
ant was  enjoined  by  the  court  of  chancery 
from  using  the  mark  to  designate  shoes  put 
on  the  market  by  it,  notwithstanding  its  use 
of  the  word  for  another  purpose  antedated 
the  complainants'  adoption  of  it  as  a  trade- 
mark; such  prior  use  by  the  defendant  con- 
sisted in  stamping  "Delsarte"  upon  shoes 
after  they  had  been  purchased  by  the  de- 
fendant for  a  customer. — Medlar  &  Holmes 
Shoe  Co.  vs.  Delsarte  Manufacturing  Co.,  2 
Rob.  706. 

A  mark  that  is  not  affixed  to  an  article 
until  after  it  has  been  purchased  for  a  cus- 
tomer lacks  the  essentials  of  a  trade-mark. 
—Ibid. 

The  French  word  "Brassiere,"  which 
means  simply  "brace,"  as  applied  to  an 
article  of  women's  wear,  but  includes  the 
idea  of  "restraint"  and  ''to  be  under  con- 
straint," is  not  subject  to  exclusive  appro- 
priation as  a  trade-mark  for  a  combined 
corset  cover  and  bust  supporter,  even  by 
■a  manufacturer  first  so  using  it  in  the 
United  States. — Charles  R.  De  Bevoise  Co. 
vs.  H.  &  W.  Co.,  3  Rob.  114. 

"Eureka,"  as  an  arbitrary  or  fancy  word, 
was  available  to  a  rubber  manufacturing 
company  first  adopting  it  for  its  exclusive 


use  as  a  trade-mark  in  tin-  designation  of  its 
product. — Eureka  Fir.  i! ..  i  Co  Eureka 
Rubber  Manufacturing  Co.,  3  Rob.  159. 

The  wrongful  use  of  one  of  several  words 
of  a  trade-mark  may  constitute  an  infringe- 
ment which  will  be  enjoined. — Ibid. 

The  voluntary  selection  and  use  of  the 
word  "Eureka"  as  part  of  defendant's  cor- 
porate name,  with  the  intention  or  purpose 
in  part  of  competing  with  complain- 
ant, whose  hydraulic  hose  and  other  goods, 
at  the  time  of  defendant's  incorporation, 
the  word  had  come  to  designate  and  distin- 
guish in  the  trade,  to  the  knowledge  of  de- 
fendant, in  the  absence  of  other  evidence 
to  control  or  explain  it,  raises  a  presump- 
tion that  it  was  done  with  the  intent  to 
profit  by  complainant's  trade  reputation  in 
competitive  goods,  and  hence  no  further 
proof  was  necessary  to  entitle  the  com- 
plainant to  an  injunction  against  the  use 
of  the  word  to  its  injury. — Ibid. 


TRADE  NAMES. 

See  Trade=marks  and  Trade  Names. 


TRADE  SECRETS. 

Cross  References.     Trade=marks  and 
Trade  Names. 

One  who  is  under  an  express  contract,  or 
a  contract  implied  from  a  confidential  rela- 
tion, not  to  disclose  a  trade  secret,  will  be 
enjoined  from  disclosing  the  same. — Stone 
vs.  Grasselli  Co.,  20  Dick.  756. 

Others,  who  induce  him  to  disclose  the 
secret,  knowing  of  his  contract  not  to  dis- 
close it,  or  knowing  that  his  disclosure  is  in 
violation  of  the  confidence  reposed  in  him, 
will  be  enjoined  from  making  any  use  of  the 
information  so  obtained,  although  theymight 
have  reached  the  same  result  independently 
by  their  own  experiments  or  efforts. — Ibid. 

In  a  bill  to  restrain  defendants  from  util- 
izing a  certain  trade  secret  belonging  to 
complainant,  an  allegation  that  complain- 
ant was  the  assignee  of  the  secret  under  an 
assignment  from  a  certain  partnership, 
which  was  the  owner  of  the  same,  was  suffi- 
cient, without  an  allegation  showing  that 
either  of  the  partners  was  the  inventor  or 
discoverer  of  the  secret,  or  an  allegation 
tracing  the  title  of  the  co-partnership  back 
to  any  inventor  or  discoverer. — Vulcan  De- 
tinning  Co.  vs.  American  Can  Co.,  1  Rob. 
243. 

A  trade  secret  is  assignable,  and  th«  as- 
signee is  entitled  to  an  injunction  restrain- 
ing those  who  had  been  employed  by  his 
assignor,  having  knowledge  of  the  secret, 
from  utilizing  the  same. — Ibid. 
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Where,  in  a  suit  to  restrain  defendants 
from  utilizing  a  trade  secret  belonging  to 
complainant,  complainant's  bill  traced  title 
to  the  secret  to  complainant  through  various 
assignments,  and  the  date  at  which  the 
assignment  was  made  to  complainant  was 
given  as  April,  1898,  while  the  date  of  the 
assignment  to  complainant's  assignor  was 
fixed  at  February,  1899,  the  discrepancy 
was  obviously  a  mere  clerical  error. — Ibid. 

Where  one  assigned  a  trade  secret,  but 
did  not  become  the  owner  thereof  until  sub- 
sequently, his  assignee  took  title  by  estop- 
pel.— Ibid. 

A  bill  to  restrain  defendants  from  utiliz- 
ing a  trade  secret  belonging  to  complainant 
alleged  that  defendants  utilized  all  the  de- 
vices owned  and  controlled  by  complainant, 
including  many  for  which  patents  had  not 
been  applied  for,  and  for  which  patents  have 
since  been  granted  complainant.  HELD, 
that  a  contention  that  it  appeared  that 
many  parts  of  the  process  had  been  pub- 
lished, and  that  it  did  not  appear  which 
part  remained  secret,  and  that  for  infringe- 
ments of  a  patent  process  relief  must  be 
had  in  the  federal  courts,  was  of  no  merit, 
the  language  of  the  complaint  meaning  that 
there  were  patented  as  well  as  unpatented 
devices,  and  it  not  being  incumbent  on  the 
pleader  to  separate  the  one  from  the  other. 
—Ibid. 

Where  a  bill  to  restrain  defendants  from 
utilizing  a  trade  secret  belonging  to  com- 
plainant alleged  that  one  of  the  defendants 
had,  by  the  help  of  all  the  other  defendants, 
established  and  carried  on  a  plant  for  the 
utilization  of  such  secret,  it  was  proper  to 
unite  all  such  defendants  in  the  bill. — Ibid. 

Where  one  becomes  bound  by  contract  or 
confidence  to  another  not  to  reveal  a  trade 
secret  possessed  by  the  other,  he  cannot,  in 
a  suit  to  restrain  him  from  utilizing  such 
trade  secret,  set  up  that  complainant  had 
no  right  to  it  because  it  had  been  obtained 
honestly  by  complainant  from  one  who  had 
dishonestly  obtained  the  knowledge  from 
the  discoverer. — Ibid. 

Where,  in  a  suit  to  restrain  defendants 
from  utilizing  a»  trade  secret  belonging  to 
complainant,  it  appeared  that  all  of  the 
knowledge  of  such  secret  that  defendants 
possessed  had  been  acquired  by  them  as 
officers  and  employes  of  complainant's  as- 
signor, but  it  appeared  from  an  affidavit  on 
behalf  of  the  defendants  that  affiant  was  the 
inventor  of  the  process,  and  that  it  was  dis- 
honestly procured  from  him  by  complain- 
ant's assignor,  a  preliminary  injunction  will 
not  be  granted,  but  merely  a  limited  one 
restraining  defendants  from  communicating 
any  part  of  the  secret  to  any  person,  and 
from  employing  any  person  in  the  utiliza- 
tion of  the  secret  other  than  those  employed 
at  the  time. — Ibid. 


TRADING  STAMPS. 

The  defendants  agreed  with  the  com- 
plainant not  to  use  any  trading  stamps 
except  the  complainant's  during  the  con- 
tinuance of  the  contract,  buj,  notwith- 
standing this  agreement,  used  the  stamps 
of  complainant's  competitors;  the  com- 
plainant filed  this  bill  for  an  injunction. 
HELD,  that  the  remedy  at  law  was  ade- 
quate, and  the  bill  was  properly  dismissed. 
— Sperry  &  Hutchinson  vs.  Vine  Bros.,  21 
Dick.  339. 

Trading  stamps  are  choses  in  action,  prac- 
tically negotiable  orders  for  merchandise, 
transferable  by  all  the  means  by  which  such 
property  may  be  transferred.  When  they 
are  issued  without  limitation  on  the  power 
of  the  holders  (who  have  acquired  them  as 
premiums  from  merchants  with  cash  pur- 
chases) to  transfer  them,  the  company 
issuing  them  has  no  power,  by  a  subsequent 
change  of  its  plans  and  contracts  with  its 
customers,  to  limit  the  transferable  quality 
of  those  previously  issued,  which  have 
passed  to  dealers  and  traders  in  the  regular 
way. — Sperry  &  Hutchinson  Co.  vs.  Hertz- 
berg,  3  Rob.  264. 

Where  a  company  has  issued  trading 
stamps,  made  assignable  without  limitation, 
it  cannot,  in  the  absence  of  special  legisla- 
tion, prevent  the  use  by  a  merchant  of  such 
stamps  as  may  have  been  given  by  its  cus- 
tomers to  dealers  and  traders  with  them  in 
pursuance  of  the  contract  of  the  company 
with  its  customers,  even  though  such  mer- 
chant be  not  a  customer  of  the  company, 
and  even  though  such  use  be  injurious  to 
the  business  of  the  trading  stamp  company. 
Courts  will  not  create  novel  rules  of  law  for 
the  protection  of  novel  schemes  of  trans- 
acting business.  Men  must  make  their 
novel  business  schemes  fit  existing  laws. 
It  is  for  the  legislature,  and  not  the  courts, 
to  create  new  laws  to  protect  new  schemes 
of  business. — Ibid. 

The  primary  right  claimed  by  the  com- 
plainant, if  it  exists,  is  strictly  legal,  as  dis- 
tinguished from  equitable,  in  its  nature,  and 
hence,  being  doubtful  and  unsettled,  cannot 
be  protected  by  an  injunction  from  the 
court  of  chancery.  If  the  rule  against  the 
use  of  an  injunction  in  this  class  of  cases  at 
the  present  time  has  any  exceptions,  there 
are  no  facts  on  which  to  found  such  an  ex- 
ception in  this  case. — Ibid. 


TREES. 

An  ordinance  of  the  township  of  East 
Orange,  in  the  county  of  Essex,  adopted  by 
the  township  committee  of  that  township, 
entitled  "An  ordinance  to  regulate  the  run- 
ning of  electric  wires  in  the  township  of  East 
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Orange,"  which  provides  "that  no  person 
shall   trim,   CUt  or  break   any   tree,   limb  or 

twig  thereof,  standing  upon  a  public  street 
or  highway  of  the  township,  without  first 
obtaining  permission  of  the  township  com- 
mitter or  their  authorized  agent,"  and  pro- 
viding for  the  imposition  of  a  penalty  of 
$25  for  a  violation  of  such  provision  of  such 
ordinance,  is  a  valid  and  reasonable  exer- 
cise of  the  police  powers  vested  in  the  mu- 
nicipality, under  the  statutes  (Pamph.  L., 
1867,  p.  124;  Pamph.  L.,  L873,  p.  124) 
which   authorize    tin-    township    committee 

to  provide,  by  ordinance,  for  the  regula- 
tion    Of    the     use    of     the      public     streets. 

and  "to  direct  and  regulate  the  plant- 
ing, rearing,  trimming  and  preserving 
of  shade  trees  in  the  streets  and  public  places 
of  said  township,  and  to  authorize  or  pro- 
hibit the  removal  or  destruction  of  said 
trees,  and  to  restrain  and  punish  persons 
injuring  or  defacing  the  Bame." — Consoli- 
dated Traction  Co,  VS  Mast  Orange,  32  Vr. 
202.     A.  34  Id.  669. 

Permission  by  an  ordinance,  or  agreement 

with  the  township  authorities,  to  an  •  lectrii 
street  railway  company  to  operate  its  oars 
through  the  streets,  is  not  a  grant,  ipso 
facto,  of  the  right  of  the  township  to  the 
trees  standing  in  such  street,  nor  does  it 
divesi  the  properly  constituted  municipal 
authorities  of  the  reasonable  control  over 
such  trees  as  a  pari  of  the  street,  and  a 
reasonable  regulation  or  ordinance  control- 
ling the  company  in  the  use  of  such  tree,  in 
the  operation  of  the  street  railway  will  be 
upheld  as  an  exercise  of  the  police  power 
of  the  township. — Ibid. 

The  ordinance  in  question  is  a  reasonable 

exercise  of  such  police  power. — Ibid. 

When  a  property  owner  plants  trees  upon 
a  public  highway  he  plants  them  subject  to 
the  right  of  the  legislature  to  make  such 
regulation  as  to  the1  improvement  of  the 
highway  as  will  render  it  more  conyenient 
for  public  use. — Sherman  vs.  Butcher,  et  al., 
43  Vr.  53. 
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1.  Damages. 

a.  Nominal. 

b.  As  Bar  to  Subsequent  Suit. 

c.  For  Injury  to  Mortgagee's 

Security. 

d.  Punitive. 

e.  For  Obstructing  Highway. 

f.  Excessive. 

2.  Pleading. 

a.  Plea  of  Liberum  Tenemen- 

tum. 

b.  Evidence   Under    General 

Issue. 

c.  Plea  to  Jurisdiction. 


3.  On  Lands  Outside  of  State. 

4.  For  Wrongful  Seizure  of 
Goods. 

5.  Upon  Public  Works. 

6.  Assignability  of  Right  of. 

II.  AS  DISTINGUISHED    FROM 
LARCENY. 

III.  RIGHT  TO    RESIST   TRES- 
PASSER. 

IV.  WAIVER   OF,  BY  AGREEMENT. 
V.  RESTRAINT  OF. 


I.  ACTIONS  FOR. 
I.  Damages. 

a     Nominal. 

The  committing  of  a  trespass  upon  the 
rights  of  another  is,  per  se,  a  legal  injury 
from  which  some  damage  to  the  plaintiff 
will  be  inferred.  In  the  absence  of  proof 
showing  the  amount  of  such  damage,  it  is 
error  to  non-suit  the  plaintiff.  Nominal 
damages  at  least  can  be  recovered. — Lance 
VS.  Apgar,  31  Vr.  447. 

b.  As  Bar  to  Si-bsequent  Suit. 

In  a  suit  brought  by  the  owner  and  mort- 
gagor of  lands  against  a  trespasser,  before 
suit  brought  by  the  mortgagee,  the  owner 
is  entitled  to  recover  compensation  for  the 
entire  damage  done  to  the  premises,  and 
such  recovery  will  be  a  bar  to  a  sue 
suit  by  the  mortgagee,  but  the  court  will 
so  exert  its  equitable  powers  to  control  the 
disposition  of  the  sum  recovered  that  no 
injustice  may  be  done. — Elvins  vs.  Dela- 
ware and  Atlantic  Telegraph  Co.,  34  Vr. 
243. 

c.  For  Injury  to  Mortgagee's  Security. 

"When  the  mortgagee  institutes  a  suit,  he 
is  entitled  to  recover  such  a  sum  as  will 
compensate  him  for  the  injury  done  to  the 
mortgage  as  a  security,  and  in  an  after  suit 
by  the  owner  of  the  fee  against  the  tres- 
passer, tiie  latter  may  give  in  evidence  the 
recovery  of  the  mortgagee  in  mitigation  of 
damages. — Elvins  vs.  Delaware  and  At- 
lantic Telegraph  Co.,  34  Vr.  243. 

d.  Punitive. 

Where  trees  valuable  only  for  lumber  or 
cordwi  >od  are  cut  down  by  a  trespasser  under 
circumstances  involving  no  peculiar  in- 
jury to  the  land  owner,  punitive  damages 
are  not  recoverable  even  though  permission 
to  cut-was  asked  and  not  granted.     In  such 
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a  case  the  true  measure  of  damage  is  just 
compensation. — Hollister  vs.  Ruddy,  37  Vr. 
68. 

e.  For  Obstructing  Highway. 

An  action  to  recover  for  injury  to  plain- 
tiff, as  owner  of  a  lot  of  land  having  a  dwell- 
ing house  and  outbuildings  thereon,  occa- 
sioned by  a  disturbance  of  the  soil  of  a  pub- 
lic street  on  which  said  lot  abutted,  within 
which  street  plaintiff  had  no  title,  was  tried 
on  the  theory  that  the  damages  to  be  re- 
covered were  limited  to  compensation  for 
the  diminished  convenience  of  the  use  of 
the  plaintiff  during  the  period  between  the 
acts  done  in  the  street  and  the  commence- 
ment of  the  action.  HELD,  that  evidence 
of  the  cost  of  replacing  a  sewer,  which  had 
afforded  drainage  from  the  dwelling  house 
and  had  been  removed,  by  a  new  sewer,  and 
evidence  that  the  digging  down  of  the  street 
injuriously  affected  the  appearance  of  the 
duelling  house,  was  improperly  admitted. 
—Miller  vs.  Rambo,  37  Vr.  191. 

f.  Excessive. 

In  a  suit  for  assault  the  defendants 
pleaded  that  the  plaintiff  unlawfully  inter- 
fered with  the  business  of  the  defendants 
in  a  specified  close  and  was  gently  removed 
in  the  supposed  trespasses.  The  plaintiff 
replied  (1)  that  she  did  not  unlawfully  so 
interfere  with  such  business  and  (2)  that 
excessive  force  was  used  against  her.  On 
the  trial  of  the  issues  joined  in  the  suit 
the  proof  was  mainly  addressed  to  the  ques- 
tion of  the  defendants'  right  to  possession 
of  the  close  at  the  time  of  the  occurrences 
involved.  The  clear  weight  of  the  evidence 
was  in  favor  of  such  right  and  of  the  justi- 
fication pleaded.  There  was  testimony 
that  incidentally  the  plaintiff,  while  stand- 
ing outside  of  the  close,  which  was  part  of 
the  right  of  way  of  a  pipe  line  for  a  water 
supply,  was  pressed  against  by  a  section  of 
steel  pipe,  being  rolled  into  place  in  the 
close,  but  projecting  beyond  it,  and  in  front 
of  which,  as  it  was  being  rolled,  she  placed 
herself.  She  was  not  bruised  or  hurt  by 
the  contact.  The  claim  of  injury  was  of 
chronic  neurasthenia  resulting  from  the 
nervous  excitement  of  the  contest  to  pre- 
vent the  occupation  of  the  close.  HELD, 
that  a  verdict  for  substantial  damages 
could  not  be  sustained  even  if  what  so 
occurred  outside  the  close  was  technically  a 
trespass. — Slingerland  vs.  Gillespie,  38  Vr. 
385. 

2.  Pleading. 

a.  Plea  of  Liberum  Tenementum. 

A  plea  in  bar  of  an  action  of  tort,  quare 
clausum  fregit,  that  the  close  in  the  decla- 
ration described  is  the  close,  soil  and  free- 
hold of  one  of  the  defendants,  jointly  sued 
with  the  other,  wherefore  the  one,  in  his 
or  her  own  right,  and  the  other  as  his  or  her 
servant  and  by  his  or  her  command,  com- 
mitted thealleged  trespasses,  as  they  severally 


had  the  right  to  do,  is  a  plea  liberum 
tenementum  and  is  a  good  plea  in  bar  of  the 
action. — Mayhew  vs.  Ford,  32  Vr.  532. 

A  plea  of  liberum  tenementum  to  a  dec- 
laration in  trespass  charging  the  defend- 
ant with  forcibly  expelling  the  plaintiff  and 
its  servants  from  lands  of  which  they  were 
in  peaceable  occupation,  is  bad  under  the 
authority  of  Thiel  vs.  Bulls  Ferry  Land  Co., 
29  Vr.  212. — Sprague  National  Bank  vs. 
Erie  Railroad  Co.,  33  Vr.  474. 

b.  Evidence  Under  General  Issue. 

In  an  action  of  trespass  the  defendant 
may  give  title  in  evidence  under  the  general 
issue,  but  a  justification,  such  as  leave  and 
license  or  a  private  right  of  way,  must  be 
specially  pleaded. — Pipe  Line  Co.  vs.  Dela- 
ware, Lackawanna  and  Western  Railroad 
Co.,  33  Vr.  254. 

c.  Plea  to  Jurisdiction. 

A  plea  presenting  facts  showing  lack  of 
jurisdiction  need  not  designate  another 
court  which  would  have  jurisdiction. — Hill 
vs.  Nelson,  41  Vr.  376. 

3.  On  Lands  Outside  of  State. 

Under  the  rules  of  the  common  law,  this 
court  has  no  jurisdiction  over  an  action  for 
damages  caused  by  a  trespass  upon  land 
outside  of  New  Jersey. — Hill  vs.  Nelson,  41 
Vr.  376. 

4.  For  Wrongful  Seizure  of  Goods. 

In  an  action  of  trespass  for  wrongful  seiz- 
ure of  the  plaintiff's  household  goods  by  an 
officer  under  a  writ  of  attachment  against 
her  husband,  proof  that  the  president  of  trie 
defendant  corporation,  the  plaintiff  in  the 
attachment,  guarded  the  goods  after  the 
seizure,  with  knowledge  of  the  plaintiff's 
claim,  that  the  general  manager  of  the  cor- 
poration, upon  complaint  made  to  him, 
stated  that  lie  had  done  this  thing  many 
times,  and  must  take  all  the  furniture  there 
was  to  make  himself  safe;  that  the  general 
manager  assumed  some  control  over  the 
goods  while  stored  in  a  warehouse,  with 
knowledge  that  some  of  the  goods  belonged 
to  the  plaintiff,  are  evidence  of  subsequent 
consent  to  the  wrongful  seizure  by  the  offi- 
cer sufficient  to  sustain  the  action. — Carey 
vs.  Wolff  &  Co.,  43  Vr.  510. 

The  issue  of  an  attachment  against  a 
man  for  a  debt  which  the  plaintiff  in.  at- 
tachment, a  corporation,  must  be  held  to 
have  known  had  no  existence  in  fact,  the 
seizure  under  that  writ  of  the  household 
goods  and  wearing  apparel  of  his  wife  by 
the  officer,  the  subsequent  assent  of  the  ex- 
ecutive  officers  of  the  corporation  to  the 
seizure  of  the  wife's  property,  their  refusal 
to  release  it,  and  their  subsequent  assump- 
tion of  authority  over  the  property,  justify 
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an  award  of  punitive  damages  in  an  action 
(if  trespass  by  the  wife  against  the  corpora- 
tion.-— Ibid. 

5.  Upon  Public  Works. 

Trespasses  of  an  ordinary  character,  upon 
public  works,  are  to  be  redressed  by  an 
action  at  law  in  the  usual  manner. — Bloom- 
field  vs.  Glen  Ridge,  10  Dick.  505. 

6.  Assignability  of  Right  of. 

The  statute  concerning  executors  and  the 
administration  of  intestates'  estate.-,  which 
preserves  to  the  executor  or  administrator 
of  a  decedent's  estate  a  right  of  action  for 
a  trespass  to  the  person  of  the  latter,  occur- 
ring during  his  lifetime,  does  not  transpose 
such  a  right  of  action  into  a  property  right, 
and  s..  render  it  assignable  by  tin-  party 
injured. — Weller  vs.  Jersey  City,  &c,  Street 
Railway  Co.,  2  Rob.  659. 

A  right  of  action  for  personal  injuries  is 
not  assignable  before  judgment,  in  the  ab- 
sence of  a  statutory  provision  authorizing 
it. — Ibid. 


II.  AS  DISTINGUISHED  FROM 
LARCENY. 

When,  to  justify  a  conviction  upon  an 
indictment,  an  intent  to  steal  must  be 
proved,  it  is  error  to  charge  that  a  mere 
taking  of  property  will  justify  the  inference 
that  such  intent  if  the  circumstances  appear- 
ing in  proof  may  justify  also  the  inference 
that  the  taking" was  without  intent  to  per- 
manently deprive  the  owner  of  his  property 
therein,  "but  was  a  mere  incident  of  a  rep- 
rehensible trespass  for  which  a  civil  action 
for  damages  would  he. — State  vs.  Bullitt,  35 
Vr.  379. 


III.  RIGHT  TO  RESIST  TRESPASSER. 

One  may  resist  another,  trespassing  upon 
his  lands,  whatever  the  motive  for  so  resist- 
ing may  be.  It  is*  not  the  design  of  the 
resister  but  the  act  of  the  trespasser  which 
is  wrongful. — Slingerland  vs.  Gillespie,  41 
Vr.  720. 


IV.  WAIVER  OF,  BY  AGREEMENT. 

The  plaintiff  in  his  written  application  to 
the  defendant  for  a  supply  of  gas  in  his 
dwelling,  agreed  that  the  defendant's  agents 
should  have  free  excess  to  the  meter  at  all 
reasonable  hours,  and  might  remove  the 
same,  and  accordingly  the  defendant  in- 
stalled its  meter  in  the  cellar  and  supplied 
gas  to  the  plaintiff.     Several  gas  bills  due, 


from  the  plaintiff,  being  unpaid,  the  de- 
fendant's agent  applied  to  the  plaintiff's 
wife,  who  was  in  charge  of  the  house,  for 
admission  to  the  cellar,  to  remove  the  meter. 
but  she  refused.  Afterwards,  in  the  day- 
time, the  agent  forced  the  outer  door  of  the 
cellar,  entered  and  removed  the  meter,  using 
no  more  force  than  was  necessary,  and  caus- 
ing no  disturbance  whatever  to  any  person. 
HELD,  that  this  was  not  a  tort  against  the 
plaintiff. — Hitchcock  vs.  Essex  and  Hudson 
Gas  Co.,  42  Vr.  565. 


V.  RESTRAINT  OF. 

On  application  for  injunction  to  restrain 
trespass,  it  must  be  shown  that  the  com- 
plainant's right  or  title  is  settled,  and  that 
he  will  suffer  irreparable  damage  unless  re- 
lief be  granted. — Oliphant  vs.  Richman.  1 
Rob.  280. 
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I.  DUTY  OF  COURT. 
1.  To  Direct  Verdict. 

Where  the  facts  are  clear  and  undisputed 
and  conclusively  show  lack  of  authority  in 
an  agent,  question  as  to  his  authority  in  a 
given  particular  being  the  matter  in  issue, 
it  is  the  duty  of  the  court  to  determine  the 
issue  by  peremptory  instruction  to  the  jury; 
but  the  contrary  is  the  rule  if  the  evidence  be 
doubtful  or  conflicting  as  to  a  material  fact, 
or  if  the  established  facts  admit  of  conflict- 
ing inferences  determinative  of  the  issue. — 
America'n  Saw  Company  vs.  First  National 
Bank,  31  Vr.  417. 

Where  from  the  proofs  at  a  trial  two  con- 
clusions of  fact  can  reasonably  be  reached, 
one  of  which  will  justify  the  plaintiff's  re- 
covery, the  trial  court  cannot  direct  a  ver- 
dict for  the  defendant. — Consolidated  Trac- 
tion Co.  vs.  Chenowith,  32  Vr.  554. 


It  is  the  duty  of  a  court  to  control  a  jury 
in  its  verdict  by  a  binding  instruction  when 
the  testimony  in  the  case  will  not  support 
any  other  verdict  than  that  which  is  di- 
rected.— Lippincott  vs.  Royal  Arcanum,  35 
Vr.  309. 

A  jury  should  not  be  controlled  in  its 
action,  except  when  the  testimony  will  sup- 
port no  other  verdict  than  that  which  is 
directed. — Markey  vs.  Consolidated  Trac- 
tion Co.,  36  Vr.  82.     A.  Id.  682. 

When  a  case  turns  on  questions  of  fact  as 
to  which  the  proof  is  in  substantial  conflict, 
it  is  error  to  direct  a  verdict  for  the  de- 
fendant.— Friedman  vs.  North  Hudson 
County  Street  Railway  Co.,  36  Vr.  298. 

It  is  not  error  to  refuse  to  direct  a  verdict 
for  the  defendant  when  there  is  evidence 
upon  the  question  of  the  defendant's  negli- 
gence and  of  the  plaintiff's  contributory 
negligence  in  addition  to  that  of  the  happen- 
ing of  the  accident  from  which  the  defend- 
ant's liability  may  be  fairly  inferred. — 
Shelly  vs.  Brunswick  Traction  Co.,  36  Vr. 
639. 

A  plaintiff  is  only  entitled  to  recover  by 
establishing  the  truth  of  his  case  as  laid  in 
his  declaration,  and  if  he  fails  to  do  this  the 
defendant  is  entitled  to  the  verdict  of  the 
jury. — Murphy  vs.  North  Jersey  Street 
Railway  Co.,  42  Vr.  5. 

All  matters  savoring  of  technicality  being 
waived,  the  facts  warranted  the  direction 
of  a  verdict  for  the  plaintiff  below,  under  the 
rule  that  it  is  the  duty  of  a  trial  court  to 
control  a  jury  in  its  verdict  by  a  binding  in- 
struction, when  the  testimony  in  the  case 
will  not  support  any  other  verdict. — Loper 
vs.  Somers,  42  Vr.  657. 

Where  in  an  action  upon  an  agreement 
whereby  the  defendant  agree  to  indemnify 
the  plaintiff  against  any  damage  it  might 
sustain,  by  reason  of  its  having  executed 
two  undertakings  on  the  removal  of  certain 
actions  into  the  city  courts  of  the  city  of 
New  York,  and  the  plaintiff's  case  showed 
a  complete  agreement  and  the  breach  there- 
of, by  reason  of  a  judgment  rendered  by  said 
court,  in  the  actions  so  removed  into  it,  and 
no  evidence  having  been  offered  by  the 
defendant  to  impeach  the  said  agreement  or 
record  of  said  judgment.  HELD,  it  was  not 
error  to  direct  a  verdict  for  the  plaintiff. — 
Fnited  States  Fidelitv  Co.  vs.  Donnelly,  to 
Vr.  295. 

The  direction  of  a  verdict  for  the  defend- 
ant in  a  criminal  case  is  a  matter  resting  in 
the  discretion  of  the  trial  court,  and  unless 
it  appears  that  in  the  refusal  to  so  direct 
the  defendant  has  suffered  manifest  wrong 
and  injury,  this  court  cannot  say  that  the 
refusal  of  the  trial  court  was  error. — State 
vs.  Brown,  43  Vr.  3.54.     See  63  At.  1119. 
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2.  To  Instruct  Jury. 


Omission  of  a  trial  judge  to  instruct  a 
jury  on  a  particular  point  is  no1  assignable 
as  error  unless  such  instruction  be  specially 
requested.— Camden    &    Atlantic    Railroad 

Co.  vs.  Williams,  32  Vr.  640. 

A  trial  judge  is  not  required  to  charge 
whether  part  of  a  group  of  circumstances 

adduced  to  prove  a  fact  is  alone  sufficient  to 
establish  the  fact. — Runyan  vs.  Central 
Railroad  Co.,  36  Vr.  228. 

Where  requests  to  charge  upon  points  of 

law  applicable  to  the  cause  arc  made  prior 
to  the  commencement  of  the  summing  up 
of  counsel  upon  the  evidence  in  the  cause-, 
then  it  is  tin-  duty  of  the  court  to  charge  or 
refuse  to  charge,  such  requests. — Franklin 
vs.  Freihofer  Baking  Co.,  42  Vr.  112. 

If  a  failure  to  charge  may  be  deemed  a 
refusal  to  charge,  then,  if  the  requests  made 
contain  legal- propositions  applicable  to  the 
cause,  and  the  same  subject  matter  be  not 
covered  by  the  charge  of  the  court  as  given, 
there  should  be  a  reversal. — Ibid. 

When  the  trial  judge  states  to  the  jury 
what  elements  may  enter  into  the  ascertain- 
ment of  the  damages,  to  the  exclusion  of  all 
other  elements  and  subject  matters,  he  is 
not  required,  even  upon  request,  to  enumer- 
ate and  particularize  certain  of  the  elements 
and  matters  which  are  necessarily  excluded 
from  the  consideration  of  the  jury  by  tin- 
specific  language  or  clear  import  of  the 
charge  as  delivered. — Gottlieb  vs.  North 
Jersey  Street  Railway  Co.,  43  Vr.  480. 


to  determine  for  themselves,  will   not    be 
cause  for  setting  aside  a  verdict      Faulkner 

vs.  l'atcrson  Railway  Co.,  30  Vr.  181. 


II.  POWER  OF  COURT. 

1.  To  Comment  on  Testimony. 

A  trial  judge  in  a  civil  action  has  the  un- 
doubted right  to  make  such  comments  upon 
the  testimony  as  he  thinks  necessary  or  prop- 
er for  the  direction  of  the  jury.  He  may 
intimate  an  opinion  as  to  the  weight  of  evi- 
dence or  call  the  attention  of  the  jury  to  any 
matter  in  the  cause  affecting  the  credibility 
of  a  witness,  whenever  he  may  think  it 
required  or  necessary  for  the  promotion  of 
justice,  so  long  as  he  fairly  leaves  the  jury  to 
determine  tin-  facts  and  draw  their  own  con- 
clusion.— Foley  vs.  Loughran,  31  Vr.  464. 

Comments  on  evidence  in  a  charge  to  a 
jury  are  not  assignable  as  error  if  the  facts 
are  left  to  the  jury.  It  is  only  where  a 
material  fact  is  stated  as  in  proof,  when 
there  is  no  evidence  at  all  to  support  the  state- 
ment, that  there  is  legal  ground  of  complaint 
in  this  regard. — Camden  and  Atlantic  Rail- 
road Co.  vs.  Williams,  32  Vr.  646. 

Comments  of  the  trial  court  upon  the 
evidence  fairly  made  and  which  do  not  mis- 
lead the  jury,  if  the  facts  be  left  to  the  jury 


2.  To  Refuse  To  Charge  Requests. 

It  is  not  error  to  refuse  tit  charge  that  if 
the  jury  find   certain   facts  set    forth  in    tic 

request  to  be  true,  that  if  the  verdict  should 
be  for  the  defendant,  when  t  he  facts  formu- 
lated in  the  request  are  substantially  the 
very  matters  in  dispute.  To  so  charge 
would  be  a  trespass  upon  tlie  rights  of  the 
jury. — Traction  Co.  vs.  Gardner,  31  Vr.  571. 

The    trial    court    is    not    obliged,    though 

illy  requested  to  do  so,  to  apply  a  legal 

principle,  which  it  clearly  states  to  the  jury, 

to  condition-  of  tact  postulated  by  the  de- 
fendant's counsel,  particularly  where  such 
conditions  do  not  include  all  the  circum- 
stances which  should  influence  the  conclu- 
sion of  the  jury  —Consolidated  Traction  Co. 
vs.  Chenowith,  32  Vr  55  I 

Note  upon  the  practice  of  handing  up  re- 
quests after  the  court  has  begun  to  charge 
the  jury. — Bliss  vs.  Schaeffer  Brewing  Co., 
38  Vr.  29. 

The  refusal  of  a  trial  judge  to  charge  the 
jury  a  request  which  does  not  embody  either 
in  express  legal  terms,  or  in  those  of  equiva- 
lent effect,  a  correct  proposition  of  law 
pertinent  to  the  case,  is  not  error,  and  an 
effect  not  inherent  in  the  terms  themselves 
will  not,  after  verdict,  be  imparted  to  them 
by  a  reviewing  court. — Durand  vs.  New 
York  and  Long  Branch  Railroad  Co.,  36  Vr. 
656. 

It  is  not  error  in  a  judge  to  refuse  to  charge 
a  jury  as  to  the  legal  effect  of  a  part  only  of 
the  material  facts  proved  in  the  cause. — 
Blackmore  vs.  Ellis,  41  Vr.  26  1 

3.  To  Limit  Counsel  in  Summing  Up. 

An  order  made  by  a  court  of  criminal 
jurisdiction  limiting  the  time  of  defendant's 
counsel  in  addressing  the  jury  is  an  order 
made  in  the  exercise  of  its  discretion,  and  a 
judge  of  such  court  will  not  be  compelled  by 
mandamus  to  allow  an  exception  to  such  an 
order  unless  it  is  made  to  appear  that  there  is 
reasonable  ground  to  contend  that,  by  such 
order,  the  defendant  was  practically  de- 
prived of  the  assistance  of  counsel  which  the 
constitution  secures  to  him. — In  re  Carll,  31 
Vr.  83. 

When,  in  the  summing  up  to  the  jury,  the 
defendant's  counsel  refuses  to  reply  to  the 
opening  argument  made  on  behalf  of  the 
plaintiff  on  account  of  its  meagre  and  un- 
substantial character,  it  is  discretionary 
with  the  court  to  grant  or  refuse  counsel 
for  the  plaintiff  permission  to  further  ad- 
dress the  jury.  If  such  permission  is 
granted  the  defendant  has  a  right  to  be 
heard  in  reply  to  such  further  address,  and 
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if  he  exercises  that  right  tho  plaintiff  is  then 
entitled  to  make  the  closing  argument. — 
New  York  and  Long  Branch  Railroad  Co. 
vs.  Garrity,  34  Vr.  50. 

Where  counsel,  in  summing  up  to  the  jury, 
travels  outside  the  evidence,  bases  argu- 
ments upon  facts  which  have  not  been 
proved  and  appeals  to  the  prejudice  of  the 
jury,  it  is  the  plain  duty  of  the  court,  upon 
objection  made,  to  interpose ;  and  a  refusal 
of  the  court  to  interpose,  where  otherwise 
the  right  of  the  party  would  be  prejudiced, 
is  legal  error. — Blackman  vs.  West  Jersey 
and  Seashore  Railroad  Co.,  39  Vr.  1. 

4.  When  Jury  Waived. 

On  a  trial  by  a  judge  without  a  jury,  it  is 
his  province  to  settle  the  facts  according  to 
his  views  of  the  evidence. — Jersey  City  vs. 
Tallman,  31  Vr.  239. 

5.  To  Overrule  Testimony. 

When  the  trial  court  (.venules  a  question 
upon  objection  which  is  intended  to  adduce 
certain  evidence,  if  afterwards,  from  the 
same  witness,  the  party  has  the  benefit  of 
the  same  evidence  in  answer  to  other  ques- 
tions, he  will  not  be  heard  to  complain  of 
the  error  in  overruling  the  question,  nor  will 
the  court  consider  whether  error  was  com- 
mitted in  the  overruling  of  the  question,  be- 
cause if  the  party  taking  the  exception  has 
afterwards  the  benefit  of  the  evidence  he  is 
not  at  all  prejudiced  by  the  error,  if  it 
existed. — Cheseborough  vs.  Tirrill,  32  Vr. 
628. 

In  this  case  it  was  held  that  the  trial  judge 
correctly  charged  the  jury  upon  the  only 
materia]  issue  under  the  evidence.  The 
plaintiff's  offers  of  evidence  were  immaterial 
to  the  issue,  and  were  properly  overruled. 
The  lease  was  material  and  was  correctly 
admitted  in  evidence. — Scull  vs.  Skillton,  41 
Vr.  792. 

6.  On  Agreed  State  of  Facts. 

Where  an  agreed  state  of  facts,  adopted 
by  the  trial  court  as  the  basis  of  its  findings 
and  spread  upon  the  record,  includes  all 
facts  essential  to  the  determination  of  the 
controversy  between  the  parties,  it  will  be 
treated  as  a  special  verdict,  upon  which  the 
court  of  review  will  render  the  same  judg- 
ment that  the  trial  court  ought  to  have 
rendered. — National  Bank  of  New  Jersey 
vs.  Berrall,  41  Vr.  757. 

7.  To  Reopen  Case  To  Permit  Further 
Evidence. 

It  is  purely  discretionary  with  the  trial 
court  to  allow  the  plaintiff,  after  closing  his 
case,  to  open  it  and  introduce  further  evi- 
dence  Such  an  action  affords  no  ground 
for  review. — Vogel  vs.  North  Jersey  Street 
Railway  Co.,  40  Vr.  219. 


III.  QUESTIONS  FOR  JURY. 

When  the  question  in  issue  is  whether  the 
agreement  or  undertaking  upon  which  an 
action  at  law  is  brought  is  an  original  agree- 
ment or  a  collateral  undertaking  to  pay  the 
debt  of  another,  which  must  be  in  writing 
under  the  statute  of  frauds,  and  the  evidence 
is  in  dispute  as  to  the  character  of  tin- 
promise  or  agreement  as  matter  of  fact,  and 
a  reasonable  conclusion  may  be  drawn  in 
either  direction,  the  question  becomes  one 
which  must  be  submitted  to  the  jur3'. — 
Cheseborough  vs.  Tirrill,  32  Vr.  628. 

The  question  of  fact  to  whom  the  credit 
was  given,  under  all  the  circumstances, 
where  they  are  in  dispute,  is  a  question 
which  is  properly  submitted  to  the  jury. — 
Ibid. 

When  the  evidence  of  witnesses  in  a  cause 
on  trial  is  in  conflict,  it  is  the  province  of  the 
jury  to  determine  which  of  it  is  to  be  taken 
as  true;  to  determine  the  credibility  of  the 
witnesses  and  in  which  direction  the  weight 
of  evidence  exists;  and  the  verdict  will  not 
be  set  aside  unless  it  be  against  the  clear 
weight  of  evidence  or  is  found  to  be  the  re- 
sult of  the  feeling,  bias  or  prejudice  of  the 
jurors. — Faulkner  vs.  Paterson  Railway  Co.. 
36  Vr.  181. 

It  is  a  cardinal  rule  for  the  control  of  :i 
trial  court  that  the  questions  submitted  to 
the  jury  should  be  within  the  issue  raised 
by  the  pleadings. — Partridge  vs.  Woodland 
Steamboat  Co.,  37  Vr.  290. 

A  non-suit  should  not  be  granted  nor  a  ver- 
dict ordered  for  defendant  if  the  evidence  is 
conflicting  and  leaves  the  mind  in  a  state  of 
some  doubt.  The  credibility  of  witnesses 
is  a  question  for  the  jury.— Baumann  vs. 
Hamburg-American  Packet  Co.,  38  Vr.  250. 

But  where  there  is  a  conceded  or  manifest 
fact,  which  shows  that  the  evidence  on  one 
side  cannot  be  true,  the  court  may  take  the 
case  from  the  jury. — Ibid. 

Where  a  witness  for  the  plaintiff  gives 
testimony  that  will  support  the  contract  or 
cause  of  action  sued  upon,  the  fact  that 
another  of  plaintiff's  witnesses  gives  testi- 
mony tending  to  prove  a  contract  or  cause 
of  action  variant  therefrom,  which,  if  estab- 
lished, would  show  that  the  action  was 
prematurely  brought,  is  no  ground  for  a  non- 
suit or  for  a  direction  of  the  verdict;  the 
questii  m  would  be  for  the  jury  to  say  whethes 
upon  the  whole  evidence  the  plaintiff  har 
established  her  case. — Hopper,  Executor 
vs.  Smith,  41  Vr.  403. 


IV.  WITHDRAWAL  OF  JUROR. 

1  he  withdrawal  of  a  juror,  by  direction  of 
the  court,  produces  a  mistrial.  There  never 
having  been  a  trial  of  the  cause,  a  new  trial 
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cannot  be  directed.  The  original  venire 
-nil  remains  in  force,  and  parties  are  entitled 
to  proceed  under  it. — Rosengarten  vs.  Cen- 
tral Railroad  Co.,  40  Vr.  220. 


V.  ADDRESS  OF  COUNSEL. 

Where  there  are  two  counsel  engaged  in 
a  cause  for  the  plaintiff,  and  one  of  the 
counsel,  when  the  evidence  is  in,  opens  for 
the  plaintiff,  and  the  defendant's  counsel 
states  to  the  court  that  he  does  not  desire 
to  reply,  and  a  second  counsel  is  then  per- 
mitted further  to  address  the  jury  for  the 
plaintiff,  against  objection,  it  is  error. — 
Hackney  vs.  Delaware  and  Atlantic  Tele- 
graph Co.,  40  Vr.  335. 

The  same  counsel  who  has  opened  may, 
in  the  discretion  of  the  court,  after  the 
defendant  lias  stated  he  has  no  reply,  be 
permitted  to  make  a  further  opening,  under 
the  circumstances  stated  in  Garrity  vs.  New 
York  and  Long  Branch  Railroad  Co  ;i 
Vr.  50.— Ibid. 

At  tin'  trial  of  an  action  for  personal  in- 
juries at  which  the  plaintiff  adduces  testi- 
mony and  rests  his  case  and  the  defendant 
calls  no  witnesses,  it  is,  under  rule  47  of  the 
supreme  court,  the  right  of  plaintiff's  counsel 
to  sum  up  the  evidence  to  the  jury. — De 
Maria  vs.  Cramer,  41  Vr.  082. 


1,1    too  late  to  objeel  to  a  question  after 
rer    lias    been    given.     Objections 

must  be  timely  and  musl  be  made  to  the 
question. — Willett  vs.  Morse,  4-'  Vr.  104. 

A  party  cannot  take  chances  as  to  the 
answer  and  accept  or  reject  it,  as  may  appear 
advisable,  after  it  is  in.— Ibid. 


X.  REFUSAL  TO  NON=SUIT  AS 
ERROR. 

Refusal  to  non-suit  for  failure  of  proofs  is 
not  error,  if  the  defect  was  supplied  by  evi- 
dence taken  in  the  progress  of  tie   , 
Ester  vs.   Camden  and  Suburban   Railroad 
Co.,  42  Vr.  180. 


VI.  REOPENING  CASE. 

The  order  of  proof  is  always  discretionary 
with  the  trial  judge.  He  may  reopen  the 
case  on  rebuttal,  if  he  so  will,  if  no  injury 
will  follow  to  the  defendant  by  way  of  sur- 
prise or  otherwise.— Foley  vs.  Brunswick 
Traction  Co.,  40  Vr.  481. 


VII.  BIAS  OF  JUDGE. 

The  mere  allegation  to  a  judge  holding  a 
trial  under  the  Disorderly  act  that  he  was 

!ftd  0r  Preiudiced  by  way  of  challenge 
and  his  refusal  to  appoint  triors,  do  not  prove 
the  existence  of  such  bias  or  prejudice,  and 
a  judgment  rendered  will  not  be  set  aside  on 
certiorari  unless  this  court  is  satisfied  by 
legal  evidence  of  the  facts  showing  the 
existence  of  such  bias  or  prejudice. — State 
vs.  De  Maio,  40  Vr.  590. 


VIII.  JUDGE  AS  WITNESS. 

A  party  cannot  call  a  judge  as  a  witness  in 
a  cause  where  the  court  is  held  by  a  single 
judge  and  thus  destroy  the  court.— State  vs 
De  Maio,  40  Vr.  590. 


XI.  IN  CRIMINAL  CASES. 

After  the  first  two  terms  have  passed,  the 
court  may  discharge  the  defendant  from 
imprisonment  or  from  bail,  or  it  may  fix  a 
time  for  trial  absolutely,  empanel  a  jury, 
and  if  the  state  then  does  not  move  the  trial 
and  present  the  evidence  to  the  jury,  the 
court  can  then  direct  a  verdict  of  acquittal, 
but  such  discharge  or  acquittal  cannot  be  so 
directed  until  after  the  first  two  terms  have 
passed. — State  vs.  Noonan  &  Simpson  21 
N.  J.  L.  J.  53. 

The  court,  until  the  second  term,  cannot 
dismiss  tin-  indictment,  or  discharge  the 
defendant  from  it.  nor  can  it  non  pros  the 
indictment,  nor  dispose  of  it  in  any  way 
until  after  the  first  two  terms  have  passed. — 
Ibid. 

If  at  the  time  fixed  for  the  trial  the  state 
does  not  chose  to  move  the  indictment 
against  the  defendant,  the  court,  unless  the 
term  at  which  it  is  presented,  and  the  follow- 
ing term  have  passed,  has  no  power  to  com- 
pel the  state  to  proceed.  If  the  state  does 
not  move  it,  the  power  of  the  court  is  at  an 
end. — Ibid. 

The  power  of  the  court  under  the  statutes, 
over  any  criminal  indictment  in  this  state, 
during  the  first  two  terms  after  it  is  pre- 
sented, including  the-  term  in  which  it  is 
presented  to  the  court  bv  the  grand  jurv. 
is  to  fix  a  time  for  the  trial  thereof  on  the 
application  of  the  state  or  defendant,  or  to 
be  ready  to  try  it  when  the  state  moves  it . 
or  to  postpone  it  upon  the  application  of  the 
defendant. — Ibid. 

Section  53  of  the  Criminal  Procedure  act 
(Pamph.  L„  1898,  p.  885)  requiring  an  in- 
dictment to  be  tried  at  the  term  in  which 
issue  is  joined,  or  the  term  after,  has  no 
application,  where  one  trial  resulting  in  a 
disagreementJtookTplace  within  the  terms 
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prescribed  hy  said  section.  In  that  case 
the  matter  is  left  with  the  discretion  of  the 
court. — State  vs.  Simpson  &  Noonan,  22  N. 
J.  L.  J.  72. 

The  fact  that  the  state  intended  to  intro- 
duce statements  of  two  or  three  defendants 
indicted  jointly  with  the  applicant  for 
murder  and  which  were  not  evidential  of  the 
guilt  of  the  applicant,  deemed  sufficient 
ground  upon  which  to  grant  a  separate  trial 
to  the  applicant. — State  vs.  Kerr,  24  N.  J. 
L.  J.  435. 


XII.  NEW  TRIAL. 

1.  Grounds  for. 

a.  Improper  Charge  to  Jury. 

Where  every  rule  of  law  pertinent  to  the 
liability  of  the  defendant,  or  to  the  relative 
duties  of  the  parties  under  the  circumstances 
deducible  from  the  evidence,  was  laid  before 
the  jury,  the  judgment  will  not  be  disturbed. 
— Consolidated  Traction  Co.  vs.  Shaffery, 
31  Vr.  34.     A.  Id.  590. 

Upon  a  rule  to  show  cause,  a  verdict  can- 
not be  supported  upon  a  theory  of  the  law 
contrary  to  that  upon,  which  the  case  was 
submitted  to  the  jury. — Sensfelder  vs. 
Stokes,  40  Vr.  86. 

b.  Contrary  to  Weight  of  Evidence. 

The  failure  of  the  jury  to  adopt  the 
opinions  of  expert  witnesses  upon  the  issue 
of  insanity  is  not  per  se  ground  for  a  new 
trial.— Winters  vs.  State,  32  Vr.  613. 

Evidence  that  words  having  a  well 
defined  ordinary  meaning  are  used  in  a  par- 
ticular business  or  trade  in  another  and 
peculiar  meaning,  doubtless  should  be  clear, 
accurate  and  convincing.  Upon  a  rule  to 
show  cause,  a  verdict  attributing  a  trade 
meaning  to  words  having  a  well  defined 
ordinary  meaning,  upon  evidence  which  is 
contradictory  and  inconsistent,  could  not 
be  permitted  to  stand.  But  when,  on  error, 
it  appears  that  evidence  oh  this  subject  was 
properly  admitted  and  the  jury  properly 
instructed  thereon,  it  is  not  ground  for 
reversal  if,  in  fact,  there  was  evidence  before 
the  jury  which  would  justify  their  finding 
that  the  words  in  question  were  used  in  a 
sense  which  would  render  the  defendant 
liable. — Smith  &,  Wallace  Co.  vs.  Lunger,  35 
Vr.  539. 

A  water  company,  by  its  contract  with  the 
defendant,  agreed,  among  other  things,  to 
furnish  it  water  on  its  premises  with  a  pres- 
sure sufficient  for  fire  purposes.  In  an  ac- 
tion for  water  furnished  under  the  contract, 
it  was  agreed  by  counsel  that  the  only  ques- 
tion was  whether  there  was  pressure  at  the 
defendant's  premises  sufficient  for  fire  pur- 
poses, and  that  if  there  was,  the  plaintiff 


was  entitled  to  recover  the  water  rent  which 
had  accrued.  If  the  pressure  was  not  suf- 
ficient for  fire  purposes,  then  it  was  agreed 
that  the  verdict  should  be  for  the  defendant 
The  court  instructed  the  jury  as  follows: — 
"On  the  part  of  the  plaintiff,  a  number  of 
expert  witness  have  testified  that  a  pressure 
of  from  sixty  to  eighty  is  ample  for  fire  pur- 
poses, and  there  is  no  evidence  to  contra- 
dict that.  Therefore,  you  may  start  out 
with  that  fact — that  if  there  was  pressure 
there  of  from  sixty  to  eighty  pounds,  it  was 
ample  for  the  purposes  for  which  the  com- 
pany agreed  to  furnish  it,  and  they  have,  if 
they  furnished  it  at  that  pressure,  per- 
formed their  contract."  These  instruc- 
tions of  the  court  were  not  excepted  to. 
HELD,— 

1.  That  if  there  was  any  error  or  mis- 
apprehension on  either  of  these  subjects  by 
the  court,  the  attention  of  the  court  should 
have  been  called  to  that  fact. 

2.  That  in  examining  this  case,  upon  rule 
to  show  cause,  no  other  question  than  that 
submitted  by  the  court  to  the  jury  can  be 
considered. 

3.  That  a  verdict  in  favor  of  the  defendant 
is  against  the  weight  of  the  evidence  and 
should  be  set  aside. — Middlesex  Water  Co. 
vs.  Sawyer,  36  Vr.  374. 

Where  it  appears  that  the  jury,  in  reach- 
ing its  results  in  a  cause,  must  have  disre- 
garded the  whole  range  of  the  medical  or 
other  testimony  of  the  plaintiff  or  defendant, 
notwithstanding  the  credibility  of  the  wit- 
nesses stands  unimpeached  and  that  their 
testimony  can  be  reconciled  with  the  other 
evidence  in  the  cause;  this  of  itself  is 
ground  for  a  new  trial. — Barry  vs.  Penn- 
sylvania Railroad  Co.,  36  Vr.  407. 

In  an  action  under  the  Death  act,  brought 
by  a  father  for  the  death  of  his  son,  four 
years  and  four  months  old  at  the  time  of  the 
accident  which  resulted  in  his  death,  three 
successive  new  trials  were  granted  on  the 
ground  of  excessive  damages,  the  last  of 
which  also  held  that  the  liability  of  the 
defendant  had  not  been  established  by  a 
preponderance  of  proof.  On  a  retrial,  re- 
sulting in  a  like  verdict,  two  new  witnesses 
were  called  by  the  plaintiff.  HELD,  that 
this  testimony  left  the  case  substantially  in 
the  same  condition,  upon  a  conflict  of  evi- 
dence, as  in  preceding  trial,  and  was  insuf- 
ficient to  sustain  any  verdict  for  the  plain- 
tiff.— Graham  vs.  Consolidated  Traction  Co., 
36  Vr.  539. 

In  this  case  the  weight  of  the  evidence  so 
greatly  preponderates  against  the  verdict 
that  a  new  trial  must  be  granted. — Gernand 
vs.  Smith,  37  Vr.  390. 

In  this  state  there  is  no  statute,  or  rule 
established  by  decisions,  limiting  the  num- 
ber of  the  times  the  court  may  set  aside  a 
verdict  and  grant  a  new  trial  because  the 
verdict  is  against  the  weight  of  evidence,  yet 
a  second  concurring  verdict,  upon  the  same 
state  of  facts  or  slightly  varying  evidence, 
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should  cause  the  court  to  hesitate  before 
granting  a  third  trial, — Brown  vs.  Patei  on 
Paper  Co.,  40  Vr.  474. 

When  a  second  yerdict   may  be  sel   aide 

and  a  new  trial  granted.   -Ibid. 

Where,  in  an  action  for  injuries  received 
by  the  flying  of  a  piece  of  wood  thrown  by 
a  circular  saw,  the  proof  was  almost  plenary 
that  the  servant  had  been  warned  of  the 
danger  of  the  saw  and  forbidden  to  pass 
through  the  room,  where  it  was  working, 
another  way  being  expressly  provided,  and 
the  only  evidence  to  the  contrary  was  the' 
practically  uncorroborated  evidence  of  the 
plaintiff,  a  verdict  finding  the  plaintiff  was 
not  warned  was  against  the  clear  weight  of 
evidence,  (oven  vs.  Barnes  Manufacturing 
Co.,  40  Vr.  596. 

The  mere  fact  that  the  witnesses  called 
by  the  defendant  out  numbered  those  of 
the  plaintiff,  does  not,  standing  alone, 
afford  any  ground  for  discrediting  the  find- 
ing of  the  jury  for  the  plaintiff. — Campbell 
vs.  Delaware  and  Atlantic  Telegraph  Co.. 
41  Vr.  195. 

Where  the  evidence  is  conflicting  it  is  the 
peculiarly  province  of  the  jury  to  determine 
the  credibility  of  the  witnesses  and  settle 
the  facts,  and  the  court  will  not  interfere 
with  the  verdict  unless  it  clearly  appears  to 
be  against  the  weight  of  the  evidence. — 
Garrett  vs.  Driver  Harris  Wire  Co.,  41  Vr. 
382. 

The  question  for  the  determination  of  the 
jury  being  whether  the  goods  for  the  value 
of  which  suit  was  brought  were  sold  to  the 
defendants  or  to  a  corporation  called  the 
Passmore  Meeker  Company,  by  which  com- 
pany they  were  ordered  and  to  which  they 
were  charged  on  the  books  of  the  plaintiff's 
assignor,  and  the  jury  having  found  against 
the  defendants.  HELD,  that  the  verdict 
was  against  the  clear  weight  of  the  evidence. 
— Esher  vs.  Meeker  et  al.,  43  Vr.  39. 

A  verdict  based  upon  a  total  or  a  per- 
manent loss  of  earning  power,  will  not  be 
permitted  to  stand  when  the  testimony 
most  favorable  to  the  plaintiff  will  not  sus- 
tain such  an  inference. — Ising  vs.  Phila- 
delphia and  Reading  Railroad  Co.,  42  Vr 
371. 

c.  Excessive  Damagi  - 

In  suits  to  recover  for  personal  injuries, 
or  for  death  by  wrongful  act,  a  verdict 
which  is  grossly  excessive  will  be  set  aside 
without  regard  to  the  number  of  times  the 
case  has  pre\iously  been  tried. — Graham  vs. 
Consolidated  Traction  Co.,  33  Vr.  90. 

When  the  fact  of  injury  and  the  extent 
thereof  are  in  dispute,  the  jury  as  a  matter 
of  fact  must  determine  the  injuries  and  con- 
dition of  the  injured  plaintiff,  and  determine 
whether  the  injury  is  the  proximate  result 


oi  the  accident,  and  apply  the  principle  of 

compensation  and  fix  the  damag' 

the  proof,   and  if  the  amount  be  not  the 

product  of  bias,  feeling  or  prejudice,  or  ex- 
cessivc,  the  verdict  will  nut  be  set  aside.  — 
Fox  vs.  Wharton,  35  \  I    153 

Where,  in  an  action  of  tort,  the  damages 
are  so  exorbitantly  high  and  bo  fat 
the  injury  sustained  by  the  accident  as  to 
make  it  manifest  that  the  verdict  could  not 
have  been  the  result  of  a  fair,  impartial  and 
dispassionate  consideration  of  all  the  unim- 
peached  evidence  in  the  cause,  the  verdict 
should  be  set  aside. — Barry  vs.  Pennsyl- 
vania Railroad  I  !o  .  36  Vr.  hi". 

Upon  the  trial  of  the  suit  against  the 
company,  tion  was  made  to  non-suit  and 

to  direct  a  verdict  for  want  of  proof  of. 
negligence  as  against  the  company.  The 
motions  were  denied  by  the  trial  judge, 
who  submitted  to  the  jury,  under  proper 
instructions,  the  question  of  the  fireman's 
negligence,  and  also  the  question  whether 
upon  the  proof-,  the  Statutory  signals  were 
given.  The  jury  returned  a  verdict  for  the 
plaintiff.  Upon  a  rule  to  show  cause  why 
a  new  trial  should  not  be  had,  for  error  in 
the  rulings,  and  also  on  the  grounds  that 
the  verdict  was  against  the  clear  weight  of 
the  evidence,  and  was  also  excessive. 
HELD,— 

1.  That  there  was  no  error  in  the  rulings, 
nor  could  the  verdict  be  disturbed  as  being 
against  the  clear  weight  of  the  evidence. 

2.  That  the  damages  being  limited  by 
the  statute  to  the  pecuniary  loss  sustained 
by  the  next  of  kin,  the  verdict  of  $5,000, 
under  the  evidence,  was  excessive. — Raf- 
ferty,  Administrator  vs.  Erie  Railroad  Co., 
37  Vr.  444. 

It  is  only  where  it  is  perfectly  plain  that 
a  verdict  is  excessive  that  a  court  will  set  it 
aside  for  that  reason. — Campbell  vs.  Dela- 
ware and  Atlantic  Telegraph  Co.,  41  Vr.  195. 

In  an  action  for  damages  for  personal  in- 
juries, growing  out  of  a  trolley  accident,  the 
defendant  sought  a  new  trial  on  the  ground 
of  excessive  damages.  If  the  disability 
resulting  from  the  injuries  was  likely  to  be 
permanent,  the  damages  would  not  be  re- 
garded as  so  excessive  as  to  warrant  an 
interference  with  the  verdict.  But  it  ap- 
pearing that  the  trial  was  brought  on  so  soon 
after  a  surgical  operation  on  the  patient, 
that  sufficient  time  had  not  elapsed  to  enable 
the  physicians  to  determine  as  to  whether 
the  operation  would  result  in  her  complete 
or  partial  recovery,  a  result  which  they 
regarded,  however,  as  highly  probable  and 
it  thereby  appearing  that  justice  had  not 
been  done  by  the  verdict,  it  was  HELD,  that 
in  the  exercise  of  its  sound  discretion,  it  be- 
came the  duty  of  the  reviewing  court  to  set 
aside  the  verdict  and  grant  a  new  trial. — 
Searles  vs.  Elizabeth,  &c,  Railwav  Co..  41 
Vr.  388. 

Under  the  facts  of  the  case,  a  verdict  tor 
$1,500  is  so  excessive  as  to  require  a  new  trial 


TRIAL,  XII. 

New  Trial. 


unless  the  plaintiff  accepts  $500.— Baldwin 
vs.  Thompson.  41  Vr.  447. 

Where  a  verdict  for  negligent  death  is 
admittedly  excessive  a  new  trial  will  be 
granted  if  the  court  cannot  reduce  it  to  such 
sum  as  would  compensate  the  father  of  the 
deceased,  for  whose  benefit  the  action  was 
brought,  because  his  age  did  not  appear. — 
Robbins  vs.  North  Jersey  Street  Railway 
Co.,  41  Vr.  62S. 

HELD,  that  a  verdict  of  six  thousand 
dollars  for  the  death  of  a  young  man  aged 
sixteen  years  in  good  health,  a  creditable 
scholar,  of  excellent  character,  with  an 
aptitude  for  mechanical  construction,  which 
he  used  in  aid  of  his  father's  business,  was 
not  excessive. 

HELD,  that  a  verdict  of  five  thousand 
dollars  for  the  death  of  a  young  lady  nine- 
teen years  old,  bright  and  promising,  in  good 
health  and  who  expected  to  become  a  teacher 
was  excessive,  but  that  a  judgment  for  three 
thousand  would  stand. — Werpupp,  Admr. 
vs.  North  Jersey  Street  Railway  Co.,  27  N. 
J.  L.J.  172. 

d.  Newly  Discovered  Evidence. 

Newly  discovered  evidence  in  behalf  of 
the  defendant,  tending  to  show  the  exist- 
ence of  lights  in  the  vicinity,  as  bearing  upon 
the  question  of  the  negligence  of  the  de- 
fendant and  the  contributory  negligence  of 
the  plaintiff,  in  order  to  be  considered  on  a 
rule  to  show  cause  why  the  verdict  should 
not  be  set  aside,  must  be  such  as  is  not 
merely  cumulative  and  such  as  could  not 
have  been  produced  at  the  trial  by  the 
exercise  of  ordinary  diligence  on  the  part 
of  the  defendant. — Thomas  vs.  Consolidated 
Traction  Co.,  33  Vr.  36. 

Upon  a  rule  to  show  cause  why  a  verdict 
should  not  be  set  aside  and  a  new  trial  had 
on  the  ground  of  newly  discovered  evidence, 
the  newly  discovered  evidence  must  be  of 
such  a  character  that  it  would  probably 
change  the  result.  It  must  be  such  evidence 
as  would  probably  produce  on  another  trial 
the  opposite  result. — Hoban  vs.  Sandford 
&  Stillman  Co.,  35  Vr.  426. 

The  question  whether  it  would  probably 
change  the  result  upon  a  new  trial,  or  prob- 
ably produce  the  opposite  result,  is  one  for 
the  decision  of  the  court  before  whom  the 
rule  to  show  cause  is  to  be  heard  and  de- 
termined. The  question  whether  a  new 
trial  under  all  the  circumstances  of  the 
newly  discovered  evidence  should  be  granted 
is  for  the  discretion  of  the  court  before  whom 
the  rule  is  heard. — Ibid. 

The  party  seeking  a  new  trial  upon  newly 
discovered  evidence,  must  show  by  evi- 
dence, not  merely  general  but  circumstan- 
tial in  its  character,  that  due  diligence  was 
exercised  to  produce  it  on  the  former  trial, 
and  especially  is  this  so  after  a  second  trial 
is  had,  and  the  need  of  it  has  been  or  should 
have  been  discovered. — Ibid. 


If  the  newly  discovered  evidence  is  of  the 
same  general  character  and  cumulative  of 
that  produced  on  the  trial,  and  merely  addi- 
tional or  corroborative  of  such  evidence,  and 
merely  multiplying  the  number  of  witnesses 
on  the  one  side  or  the  other,  a  new  trial  will 
not  be  granted. — Ibid. 

e.  Disability    or    Improper   Conduct    of 

Juror. 

A  verdict  will  not  he  set  aside  on  the 
ground  of  the  insanity  of  a  juror,  who  gave 
no  evidence  of  unsoundness  of  mind  before 
or  at  the  trial  and  took  part  with  apparent 
intelligence  in  deliberation  with  his  fellows, 
although  not  long  afterward  his  insanity 
was  indisputable,  and  was  of  such  a  nature 
as  probably  to  have  existed,  to  some  extent, 
at  the  time  of  the  trial — medical  opinion 
differing  as  to  whether  it  would  then  have 
impaired  his  power  of  deliberative  judgment 
as  a  juror. — Burik  vs.  Dundee  Woolen  Co., 
37  Vr.  420. 

That  one  of  the  jurors  in  the  trial  of  a 
cause  does  not  understand  the  English 
language  is  no  legal  ground  for  setting  aside 
the  verdict  where  the  right  of  challenge 
existed. — Dickerson  vs.  North  Jersey  Street 
Railway  Co.,  39  Vr.  45. 

The  only  remedy  is  by  challenge,  and  it 
is  immaterial  whether  the  incapacity  of  the 
juror  was  known  or  not. — Ibid. 

While  it  is  improper  to  permit  jurors  to 
leave  the  jury  room  to  communicate  with  • 
their  families  by  telephone  without  leave  of 
the  court,  yet  where  there  is  no  proof  that  it 
resulted  in  subjecting  the  jury  to  improper 
influence,  it  is  not  cause  for  a  new  trial. — 
Baizley  vs.  Welsh,  42  Vr.  471. 

f.  Improper  Remarks  by  Counsel  to  Jury. 

Improper  remarks  by  counsel  in  address- 
ing a  jury  may  be  cause  for  setting  aside  a 
verdict;  but  where  it  appears  that,  at  the 
time  they  were  made,  the  counsel  was  re- 
buked by  the  court  and  withdrew  the  same 
in  the  presence  of  the  jury,  and  that  the 
court,  in  its  charge,  cautioned  the  jury  with 
respect  thereto,  they  are  not  a  ground  for 
reversal. — Christensen  vs.  Lambert,  37  Vr. 
531. 

This  is  clearly  the  case  where,  from  the 
fairness  of  the  verdict,  it  is  evident  that  the 
remarks  were  harmless  and  the  jury  not 
prejudiced  thereby. — Ibid. 

The  prosecutor  of  the  pleas,  in  addressing 
the  jury,  made  statements  reflecting  upon 
the  prisoner  in  respects  not  warranted  by 
the  testimony.  The  trial  court,  having 
been  requested  by  the  prisoner's  counsel  to 
instruct  the  jury  in  reference  to  such  re- 
marks of  the  prosecutor,  did  so  in  an  unex- 
ceptionable manner.  No  other  request  was 
made.  HELD,  that  authority  to  grant  a 
new  trial  upon  the  ground  disclosed  has  not 
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been  vested  in  1 1 1 i  —  court. — St ;l t <■  vs.  Hernia, 
39  Vr.  299. 

g.  Admission  or  Rejection  ok  Evidi 

The  rejection  of  testimony  admissible  for 
a  purpose  other  than  that  for  which  it  is 
offered  will  not  justify  the  setting  aside  of  a 
verdict  when  the  testimony,  if  received, 
could  reasonably  have  but  slight  effect. — 
Simon  vs.  Henry,  33  Vr.  486. 

Where  the  relevancy  or  irrelevancy  of  a 
question  is  not  apparent  at  the  time  it  is 
asked,  its  admission  or  rejection  is  in  the 
discretion  of  the  trial  judge  and  a  new  trial 
will  not  be  granted  upon  exception  thereto 
unless,  it  appears  upon  review  thai  the 
party  excepting  was  injured  by  such  admis- 
sion or  rejection. — Lackenauer  vs.  Lyon  & 
Sons'  Brewing  Co.,  3S  Vr.  677. 

h.   Defective  or  Irregular  Verdh  i 

A  jury,  under  the  charge  of  the  judge  that 
there  could  be  no  verdict  for  the  defendant 
without  some  damages  found,  and,  if  found 
for  the  defendant,  the  amount  must  be 
$533.50  and  interest,  returned  a  general 
verdict  for  the  defendant,  and  also  a  paper 
given  by  the  judge  to  the  jury  containing 
a  memorandum  of  a  calculation  of  interest 
at  six  per  cent,  upon  8533.50  for  twelve 
years,  making  a  total  of  S917.62.  HELD, 
that  the  postea  was  properly  signed  by  the 
judge  for  $917.62,  the  paper  submitted  by 
the  jury  being  a  part  of  their  verdict  and 
showing  a  finding  for  that  sum. — Hunt  vs. 
Price,  39  Vr.  238. 

Where  two  separate  actions  of  tort,  by 
the  same  plaintiffs  against  different  defend- 
ants, were  tried  together,  and  the  trial  judge 
instructed  the  jury  that  the  actions  were 
separate  and  gave  separate  instructions  in 
each  case,  and  the  jury  rendered  but  a  single 
verdict  against  all  the  defendants,  saving 
one,  who  was  discharged  by  order  of  the 
judge,  there  must  be  a  new  trial. — Sellers 
&  Dix  vs.  Green,  40  Vr.  228. 

i.  Contributory  Negligence. 

When  the  overwhelming  weight  of  the 
testimony  contradicts  the  story  as  to  how 
the  plaintiff  was  injured,  and  his  story  is 
entirely  uncorroborated,  and  the  evidence 
shows  that  he  was  injured  only  by  reason 
of  his  own  negligence,  a  verdict  for  the 
plaintiff  will  be  set  aside. — Hatcher  vs. 
Pennsylvania  Railroad  Co.,  40  Vr.  227. 

In  an  action  against  a  street  railway  com- 
pany for  injuries,  where  it  appears  from  the 
clear  weight  of  the  evidence  that  the  injury 
was  caused  by  the  plaintiff's  alighting  from 
the  car  after  it  had  started  and  without 
notifying  the  conductor  of  her  intention,  a 
verdict  for  the  plaintiff  cannot  be  sustained. 
— Lee  vs.  Elizabeth,  &c,  Railway  Co.,  40  Vr. 
607. 


j.   Verdii  i  Based  on  Leading  Question. 

In  an  action  for  personal  injuries,  the 
plaintiff  failed  to  testify  to  In-  most  serious 
injury  until  his  attention  was  called  to  it  by 
a  leading  question  of  his  counsel.  The  de- 
fendant was  surprised  by  the  testimony, 
and  evidence  subsequently  taken  indicated 
that  the  injury  in  question  was  of  long 
standing.  HELD,  that  a  new  trial  should 
he  granted. — Vanderbilt  vs.  Central  Kail- 
road  Co.,  42  Vr.  67. 

k.  Variance. 

I  In-  court  will  not,  upon  a  rule  to  show 
cause,  grant  a  new  trial  merely  because  of  a 
variance  between  the  negligence  alleged  and 
the  negligence  proved,  when  the  variance 
was  not  brought  to  the  attention  of  the  trial 
judge,  and  might  have  been  cured  by  an 
amendment. — Neutze  vs.  Atlantic  City 
Railroad  Co.,  42  Vr.  467. 


2.  Practice. 

a.   In    District  Court  Where   Judgment 
Docketed. 

The  docketing  in  the  court  of  common 
pleas  of  the  judgment  of  a  district  court 
does  not  preclude  the  granting,  by  the  dis- 
trict court,  of  a  new  trial  of  the  cause  in 
which  the  judgment  was  rendered. —  Baisley 
vs.  Universal  Drier  Co.,  32  Vr.  459. 

b.  On  Motion  in  Supreme  Court. 

aa.   When  Heard  in  Branch  Court. 

A  motion  to  discharge  or  modify  a  rule  to 
show  cause  for  a  new  trial,  on  the  ground 
that  the  rule  was  irregularly  allowed,  should 
be  made  in  the  branch  court,  and  should  not 
be  considered  in  the  main  court,  on  final 
argument  of  the  rule. — Miller  vs.  Fries  & 
Marks,  37  Vr.  377. 

bb.  When  Second  Verdict. 

A  rule  to  show  cause  would  be  futile  in  a 
case  in  which  it  is  evident  that,  on  the  re- 
turn of  the  rule,  a  second  verdict  would  not 
be  set  aside. — Christensen  vs.  Lambert,  37 
Vr.  531. 

The  virtue  ascribed  to  a  second  concur- 
ring verdict  by  Brown  vs.  Paper  Company, 
40  Vr.  474,  is  confined  to  the  effect  of 
the  determination  by  the  jury  of  the  weight 
of  conflicting  testimony,  and  does  not  ex- 
tend to  court  questions  arising  from  the 
admitted  or  uncontroverted  facts  of  a  case. 
—Fulton  vs.  Grieb  Rubber  Co..  43  Vr.  35. 

cc.  What  Considered  on  Rule  To  Show 
Cause. 

Where  a  rule  to  show  cause  is  granted  at 
the  circuit,  reserving  exceptions,  this  court 
will  not  on  the  hearing  of  the  rule  to  show 
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cause  consider  any  question  that  is  em- 
braced within  the  exceptions. — Ashhurst  vs. 
Atlantic  Coast  Electric  Railroad  Co.,  37  Vr. 
16. 

This  court,  on  a  rule  to  show  cause  why  a 
new  trial  should  not  be  granted  of  an  issue 
tried  at  circuit,  will  not  consider  questions 
embraced  in  exceptions  reserved  in  the  rule, 
and  therefore  it  will  not  give  its  advisory 
opinion  to  a  circuit  court  on  questions  em- 
braced in  exceptions  reserved  in  a  rule  to 
show  cause  why  a  new  trial  should  not  be 
granted  of  an  issue  tried  in  that  court. — 
Holler  vs.  Ross,  38  Vr.  60. 

dd.  Striking  Out  Reason. 

If.  in  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted,  there  be  reserved  an 
exception  to  a  refusal  to  take  the  case  from 
the  jury,  which  exception  involves  all  the 
evidence  in  the  cause,  a  reason  assigned  for 
a  new  trial  that  the  verdict  is  against  the 
weight  of  the  evidence  should  be  struck  out 
or  disregarded.  That  reason  is  necessarily 
embraced  in  the  exception. — Holler  vs. 
Ross,  38  Vr.  60. 

c.  When  Applicant  Has  Withheld  Evi- 
dence. 

A  plaintiff  who  has  recovered  nomina 
damages  only  will  be  denied  a  new  trial  if 
his  failure  to  obtain  a  substantial  verdict  be 
due  to  his  own  conduct  in  withholding  from 
the  jury  the  facts  upon  which  alone  such  a 
verdict  could  lawfully  rest. — Wendt  vs. 
Duff,  38  Vr.  34. 

d.  When  Applicant  Deceived  Jury. 

A  new  trial  will  be  granted  when  the 
defendant's  demeanor  before  the  jury  and 
his  deportment  when  out  of  court,  as  shown 
by  the  proofs  taken  on  a  rule  to  show  cause, 
satisfies  the  court  that  he  was  shamming 
when  in  the  presence  of  the  jury. — Wilson 
vs.  Adams,  39  Vr.  77. 

e.  Election  Where  Only  Partial  Dam- 
ages Proven. 

Where  a  plaintiff  has  sustained  the  burden 
of  proof  as  to  some  damages  and  failed  as  to 
others,  he  will  be  given  his  election  either 
to  hold  the  verdict  for  the  sum  to  which  he 
is  entitled  or  to  essay  the  result  of  a  new 
trial. — Vanderbeck  vs.  Paterson,  39  Vr.  584. 

f.  In  Equity. 

Under  the  act  for  quieting  titles  to  land, 
requiring  an  issue  at  law  to  be  directed  on 
application  of  either  party,  and  declaring 
that  the  court  of  chancery  shall  be  bound 
by  the  result  of  such  issue,  but  that  it  may, 
for  sufficient  reasons,  order  a  new  trial  there- 
of, application  for  a  new  trial  of  such  an 
issue  should  be  acted  on  according  to  the 
practice  in  respect  to  new  trials  of  actions 
at  law  upon  contested  titles. — -Brady  vs. 
Carteret  Realty  Co.,  2  Rob.  55. 


TROVER  AND  CONVERSION. 

A  declaration  in  trover  alleged  the  follow- 
ing facts,  viz:  That  chattels  were  mort- 
gaged to  a  trustee  in  possession  who  lost, 
and  defendants  found  them ;  that  the  court 
of  chancery  discharged  such  trustee  and 
appointed  the  plaintiff  instead  and  directed 
assignment  to  him  of  the  mortgage,  which 
was  assigned  accordingly,  and  then  charged 
that,  before  the  plaintiff  succeeded  to  the 
trust,  the  defendants  converted  and  dis- 
posed of  the  chattels  to  their  own  use. 
HELD,  on  demurrer,  that  the  action  could 
not  be  maintained. — Gaskill  vs.  Barbour,  33 
Vr.  530. 

B.  who  was  the  owner  of  a  wood  lot,  sold 
In  W.  the  timber  growing  thereon,  under 
an  agreement  that  the  latter  should  cut  and 
remove  it  within  two  years.  W.  failed  to 
remove  a  certain  portion  of  the  timber 
within  the  stipulated  time,  whereupon  B. 
converted  it  to  his  own  use.  HELD,  that, 
in  an  action  for  the  wrongful  conversion,  the 
measure  o{  damages  was  the  market  value 
of  the  timber;  and  that  the  fact  that  W.'s 
conduct,  in  leaving  the  timber  upon  B.'s 
land,  after  the  expiration  of  the  time  limit, 
was  itself  an  actionable  wrong,  afforded  no 
ground  for  reducing  the  damages  resulting 
from  the  conversion. — Wyckoff  vs.  Bodine, 
36  Vr.  95. 

Plaintiff  delivered  to  G.  a  sewing  machine, 
under  a  contract  for  the  sale  thereof  on  con- 
dition, which  was  not  recorded ;  afterwards 
G.  stored  the  machine  with  the  defendant, 
a  warehouseman,  who  gave  G.  a  receipt 
therefor,  pursuant  to  the  Warehouseman's 
act  of  March  11th,  1881  (Gen.  Stat.,  p. 
3746);  subsequently  the  plaintiff  having 
become,  as  against  G.  entitled  to  possession 
of  the  machine,  notified  the  defendant  of  its 
rights  and  demanded  the  machine,  but  the 
defendant  would  not  comply  with  the  de- 
mand, and  delivered  the  machine  to  G.  on 
surrender  of  the  receipt.  HELD,  that,  by 
such  delivery,  the  defendant  became  guilty 
of  a  conversion. — Wheeler  &  Wilson  Manu- 
facturing Co.  vs.  Brookfield,  39  Vr.  478. 
See  41  Id.  703. 

Where  an  action  for  trover  and  conversion 
will  he,  the  plaintiff  may  waive  such  action 
and  sue  in  assumpsit,  in  which  case  the 
measure  of  damages  is  the  value  of  the  prop- 
erty at  the  time  of  conversion,  and  an  in- 
struction that  such  value  should  be  assessed 
at  the  cost  price  specified  in  an  agreement 
that  antedated  the  conversion  is  injurious 
error  where  there  was  other  evidence  of  value 
more  favorable  to  the  defendant. — Moore 
vs.  Richardson,  39  Vr.  305. 

In  a  suit  brought  by  plaintiff  to  recover 
damages  for  breaking  and  entering  her  shop 
and  carrying  away  her  goods  and  chattels, 
the  plaintiff  requested  the  trial  court  to 
direct  a  verdict  for  plaintiff,  which  was  re- 
fused. HELD,  no  error,  because  it  was  a 
question  for  the  jury  as  to  the  goods  and 
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chattels,  and  therefore  the  request  was  too 
broad.  The  request  should  have  been  to 
direct  a  verdict  only  as  to  damages  to  the 
real  estate. — Kulin  vs.  Heller,  Executrix,  40 
Vr.  33. 

When  goods  are  left  by  the  owner  in  a 
building  lawfully  in  possession  of  the  de- 
fendant, who  did  not  remove  them  or  do  any 
act  except  to  permit  them  to  remain  in  the 
building,  the  owner  of  the  goods  cannot 
maintain  an  action  of  trover  without  first 
making  demand  and  being  met  with  a  refusal 
by  the  defendant  to  deliver. — Temple  Co. 
vs.  Penn  Mutual  Life  Insurance  Co.,  40  Vr. 
36. 

A.,  falsely  representing  himself  to  be  the 
agent  of  B.  &  Co.,  requested  plaintiff  to  send 
goods  to  B.  &  Co.'s  stables;  A.  thus  ob- 
tained possession  of  the  goods  and  sold  and 
delivered  them  to  the  defendant.  HELD, 
that  A.  had  no  title  to  the  goods  and  that  an 
action  of  trover  would  lie  by  the  plaintiff 
against  the  defendant,  although  the  latter 
was  a  purchaser  in  good  faith. — Ashton  vs. 
Allen,  41  Vr.  117. 

Where  one  unlawfully  converts  to  his  own 
use,  money  or  property  that  by  agreement 
of  the  parties  is  to  be  treated  as  the  equiva- 
lent of  money,  placed  in  his  hands  for  an- 
other purpose,  the  party  injured  may,  for 
the  purposes  of  an  action,  waive  the  tort  and 
treat  the  transaction  as  amounting  in  effect 
to  a  loan  of  money  by  him  to  the  tort-feasor. 
— Coulter  vs.  Pierson,  43  Vr.  393. 


TROLLEY  COMPANIES. 

See  Street  Railways. 


TRUST  AGREEMENTS. 

See  Agreements  in  Restraint  of  Trade; 
Corporations;  Trusts  and  Trustees; 
Voting  Trusts. 


TRUST  COMPANIES. 

Cross  References.  Banks  and  Banking; 
Savings  Banks. 

By  our  law  owners  of  national  bank  stock 
are  to  be  taxed  thereon  at  its  true  value. 
Trust  companies  organized  under  our  law  are 
authorized  to  engage  in  business  which  is  in 
competition  with  the  business  of  national 
banks,  and  are  to  be  taxed  to  the  amount  of 
their  capital  stock  issued  and  outstanding. 
■ — Mechanics  National  Bank  vs.  Baker,  Re- 
ceiver, 36  Vr.  549. 


Whether,  if  by  the  correcl  <■■><!  traction  of 
the  Trust  Companies  act,  such  companies 
are  to  be  taxed  upon  the  par  value  of  their 
stock,  and  no  more,  the  discrimination 
against  national  bank  stock  which  will  re- 
sult when  Ihi'  slock  of  trust  companies  has  a 
higher  value  than  par,  is  violative  of  the 
restriction  of  section  5219,  or  whether  the 
relief  of  the  owner-  .if  national  bank  stock 
from  assessment  excessive  in  amount  is  only 
to  be  had  when  it  appears  that  such  excess, 
in  fact,  exists  in  any  particular  case. 
HELD,  not  to  be  necessary  to  decide. — Ibid. 

By  tin-  tne  construction  of  the  Trust 
Companies  act  the  taxis  to  be  imposed  upon 
Mich  companies  as  to  the  whole  number  of 
the  shares  of  stock  issued  and  outstanding, 
not  at  their  par  but  at  their  real  value. — 
Ibid. 

Peculiarity  existing  in  the  use  of  property 
constitutes  a  legitimate  basis  of  classifica- 
tion for  the  purposes  of  taxation,  as  in  the 
case  of  railroad  property,  but  it  must  be 
taxed  according  to  its  true  value  in  view  of 
and  for  such  uses. — Fidelity  Trust  Co.  vs. 
Vogt,  Receiver,  37  Vr.  86. 

The  legislature  may  exempt  certain  prop- 
erty from  taxation  on  account  of  the  use  to 
which  it  is  devoted,  where  there  is  a  substan- 
tial basis  for  the  classification,  such  as  the 
exemption  of  property  used  for  the  purposes 
of  religion,  education  or  benevolence. — Ibid. 

The  constitution  requires  that  all  the 
members  of  the  class  selected  for  taxation 
shall  be  included  in  the  taxing  law;  that  the 
rule  applied  thereto  shall  be  uniform  as  to 
the  whole  class,  and  that  the  assessment 
shall  be  made  at  the  true  value  of  the  prop- 
erty constituting  the  class. — Ibid. 

It  is  within  the  legislative  discretion  to 
create  classes  upon  a  substantial  basis  for 
the  convenience  of  effecting  the  levying  and 
collection  of  taxes,  and  different  methods  of 
ascertaining  true  value  may  be  prescribed 
in  such  classifications,  and  so  long  as  the 
public  burden  is  imposed  substantially  and 
proximately  according  to  true  value  there 
will  be  no  infirmity  in  the  declaration  of 
the  legislative  will. — Ibid. 

Classification  cannot  lawfully  be  resorted 
to  for  the  purpose  of  evading  the  constitu- 
tional mandate.  When  for  a  given  class  an 
arbitrary  mode  of  assessment  is  provided, 
which  subjects  to  taxation  a  part  only  of 
the  true  value  of  the  property  classified, 
the  constitutional  provision  is  violated. — 
Ibid. 

The  twenty-ninth  section  of  the  act  of 
March  24th."  1899,  concerning  trust  com- 
panies (Pamph.  L.,  1899,  p.  450).  which 
provides  that  "such  companies  shall  be 
taxed  upon  the  amount  of  their  capital 
stock  issued  and  outstanding,"  does  not 
mean  that  the  assessment  shall  be  made  at 
the  par  value  of  such  shares,  but  that  the 
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whole  number  of  such  shares  shall  be  sub- 
ject to  taxation,  and  not  that  the  assess- 
ment shall  be  made  arbitrarily  at  the  par 
value  which  is  less  than  the  true  value  of 
such  shares.  With  this  construction  the 
twenty-ninth  section  of  the  act  is  valid, 
otherwise  it  would  be  unconstitutional. — 
Ibid. 

A  certificate  of  incorporation  filed  under 
the  act  concerning  corporations  (Rev., 
1896),  cannot  include  powers  of  a  banking 
corporation,  or  those  of  a  trust  company,  or 
such  as  are  intended  to  derive  profit  from 
the  loan  and  use  of  money. — MeCarter, 
Attorney-General  vs.  Imperial  Tru-itrc  (  '<>.. 
43  Vr.  42. 


TRUSTS  AND  TRUSTEES, 


I.  CREATION  OF  TRUSTS. 

1.  Express. 

a.  Charitable  Bequests  nv 

Will. 

b.  By  Deed  To  Sell  Land. 

c.  By   Agreement   of   Debtor 

To  Insure  Life. 

d.  Voluntary  Family  Settle- 

ment by  Deed. 

e.  By  Delivery  of  Assignment 

of  Interest. 

f.  When  Affected  by  Law 

Against  Perpetuities. 

g.  By  Deposit  in  Bank. 

h.  When  Voluntary  Settle- 
ment an  Absolute  Trans- 
fer. 

i.  By  Parol,  Collateral  to. 
Deed. 

j.  Active  Trust  by'  Bequest 
of  Personalty. 

k.  By  Will  When  Life  Tenant 
Acts  for  Residuary  Leg- 
atee. 

1.  By  Assignment  of  Securi- 
ties. 

m.  By  Agreement  To    Own 
Land  Jointly. 

n.  By  Deposit  in  Railway  S  w 
ing  Fund. 

o.  Necessary  Requirements 
To  Satisfy  Statute  of 
Frauds. 

2.  Implied. 

a.  Purchase  Price  by  One  and 

Title  by  Another. 

b.  Presumption    op    Gift    Be- 

tween Parent  and  Child. 

c.  Parol  Gift  to  Charitable 

Uses. 

d.  As  Affected  by  Statute  of 

Frauds. 

e.  Creation   of,    by    Conduct 

and  Admission. 

f.  Creation  of  by  Deed. 


g.  Effect  of  Laches  to  Pre- 
vent. 
h.  As  Result  of  Fraud. 

II.  TRUST  FUNDS. 

1.  Disposition  of  Profits  on. 

2.  Liability  of  for  Payment  of 
Judgment. 

3.  Priority  of,  When  Corpor= 
ation  Debtor  Insolvent. 

4.  Right  of  Guardian  to. 

5.  Power  of  Trustee  of  Imbecile 
Over. 

6.  Effect  of  Mingling. 

7.  Power  of  Equity  To  Compel 
Trustee  To  Accept. 

8.  Right  of  Bank  To  Use  Trust 
Funds  for  Individual  Short= 
age. 

9.  Power  To  Compel  Distribu= 
tion  of. 

10.  Payment  of  Taxes  out  of. 

III.  APPOINTMENT  AND  SUBSTN 
TUTION  OF  TRUSTEE. 

1.  By  Orphans  Court. 

2.  By  Court  of  Chancery. 

IV.  TITLE  OF  TRUSTEE. 

1.  Effect  of  Divesting. 

2.  Equitable. 

V.  LIABILITY  OF  TRUSTEE. 

1.  For  Torts. 

2.  For  Misuse  or  Misappropria- 
tion  of  Trust  Funds. 

3.  When  Signing  as  Individual. 

4.  When  Deviating  from  Terms 
of  Trust. 

VI.  REMOVAL  OF  TRUSTEE. 

1 .  For  Refusal  To  Perform  Duty. 

2.  For  Lack  of  Reasonable 
Fidelity. 

3.  When  Acting  as  Executor 
and  Trustee. 

VII.  REVOCATION  OF  TRUST. 

VIII.  POWERS  OF  TRUSTEES. 

1.  To  Employ  Funds  in  Im= 
provement  of  Realty. 

2.  To  Invest  Funds  in  Purchase 
of  Realty. 
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Creation  of  Trusts. 


IX.  CONSTRUCTION    OF    PARTIC= 
ULAR  TRUSTS. 

X.  ACCOUNTING  OF  TRUSTEE. 

XI.  RIGHTS   OF  PURCHASER 
FROM  TRUSTEE. 

XII.  RIGHTS     OF    CREDITORS   TO 
TRUST  FUNDS. 

Cross  References.  Accounts  and  Ac= 
counting;  Bankruptcy;  Bill  of  Sale; 
Creditors  Bills;  Cy=Pres;  Executors 
and  Administrators;  Fraudulent  Con- 
veyances; Parties;  Pleading  and 
Practice;   Statute  of  Limitations. 


I.  CREATION  OF  TRUSTS. 

1.  Express. 

a.  Charitable  Bequest  by  Will. 

Where,  under  a  last  will  and  testament 
a  testator  bequeaths  money  for  a  charitable 
use  and  therein  creates  a  valid  trust  to 
effectuate  it,  and  casts  upon  his  executors, 
or  the  survivor  or  successors  of  them,  a  duty 
to  discharge  the  trust,  they  become,  in  the 
execution  of  the  trust,  trustees  of  the  fund 
bequeathed  and  are  charged  with  its  proper 
application  under  the  will. — Jones  vs.  Wat- 
ford, 19  Dick.  785. 

Words  seemingly  appropriate  to  a  condi- 
tion only  may  introduce  a  covenant,  a  con- 
dition or  a  "declaration  of  trust,  and  the 
whole  clause,  in  its  form  and  scope,  must  be 
considered  in  order  to  determine  within 
which  class  it  should  fall. — MacKenzie  vs. 
Trustees  of  Presbvtcrv  of  Jersev  City,  1 
Rob.  652. 

All  of  the  words  in  the  clause  in  question 
being  considered,  and  the  absence  of  words 
of  determination  or  reverter  being  noticed, 
the  intent  of  the  parties,  to  be  exercised  as 
permitted  by  the  principles  of  law,  will  be 
best  subserved  by  holding  the  clause  to  be  a 
declaration  of  trust. — Ibid. 

The  trust  which  is  thus  declared  is  for 
public  worship  and  instruction  for  the 
benefit  of  an  indefinite  number  of  persons, 
according  to  Presbyterian  faith  and  polity, 
with  certain  added  provisions,  now  not  to 
be  weighed;  nevertheless,  the  trust  appears 
to  be  good,  as  a  charity,  in  both  its  primary 
and  secondary  limitations. — Ibid. 

Such  a  trust  is  enforceable,  in  this  state. 
either  exactly  or  under  the  doctrine  of  cy 
pres.  approximately. — Ibid. 


Upon  their  own  showing,  the  present 
complainants  have  no  standing  in  court  by 
right  of  a  reverter,  or  as  being  in  themselves 

possible  beneficiaries,  or  under  the  doctrine 
of  visitation;  only  the  attorney-general,  by 
way  of  information,  or  the  presbytery,  by 
bill  exhibited  by  and  through  the  body 
charged  with  the  duties  of  trusteeship,  ran 
properly  invoke  the  superintending  power 
of  the  courts  over  the  administration  of  the 
trust. — Ibid. 

b.  By  Deed  To  Sell  Land. 

A  conveyance  was  made,  in  1851,  in  fee 
to  trustees,  declaring  the  following  trusts: 
First,  to  permit  Elizabeth  Martling  (now 
living)  to  have,  receive  and  enjoy  the  rents, 
issues  and  profits  thereof  during  her  natural 
life,  free  from  the  control  of  her  present  or 
any  future  husband,  and  to  her  separate  use, 
subject,  however,  to  the  limitations  therein- 
after mentioned.  Second,  to  sell  and  con- 
vey in  fee  simple  the  whole  or  any  part 
thereof,  lease,  rent  or  mortgage  the  same  or 
any  part  thereof  to  such  person  or  persons, 
for  such  term  or  terms,  for  such  sum  or 
sums,  and  on  such  conditions  as  the  said, 
Elizabeth,  by  writing  under  hand  of  her 
own  free  will  may  direct.  Third,  in  case 
of  a  sale  and  conveyance  as  aforesaid  to 
invest  the  net  proceeds,  after  paying  said 
encumbrances,  upon  good  and  sufficient 
security,  and  pay  her,  the  said  Elizabeth, 
the  interest  accruing  thereon  yearly  and 
every  year,  or  to  reinvest  said  net  proceeds 
in  the  purchase  of  other  real  estate,  as  the 
said  Elizabeth  by  writing  may  direct,  to  be 
held  according  to  the  trusts  in  the  said  deed 
declared.  Fourth,  in  further  trust,  to  sell 
and  convey,  if  necessary,  the  whole  or  any 
part  of  said  premises  to  pay  off,  satisfy  and 
discharge  the  encumbrances  now  being  and 
existing  on  the  same  as  aforesaid.  Fifth, 
in  further  trust,  upon  the  death  of  the  said 
Elizabeth  to  convey  the  lands  held  under 
the  trusts  therein  declared,  or  such  parts 
thereof  as  may  then  remain,  or  if  the  same 
shall  have  been  sold,  to  dispose  of  the  pro- 
ceeds thereof  unto  such  person  or  persons 
as  the  said  Elizabeth,  by  writing  in  the 
nature  of  a  last  will,  executed  by  her  in  her 
lifetime,  may  have  appointed  and  directed, 
and  in  default  of  such  appointment  unto 
her  heirs  at  law  or  next  of  kin,  as  may  be." 
— Martling  vs.  Martling,  10  Dick.  771. 

The  trustees  are  both  dead  and  the  heir 
of  the  survivor  is  an  infant.  On  bill  to  de- 
clare the  trust  extinguished  to  compel  con- 
veyance to  Elizabeth  Martling,  who  is  now 
a  widow.     HELD, — 

1.  The  trustee,  by  force  of  the  convey- 
ance, took  a  legal  estate,  the  trust  not  being 
uses  executed  by  the  statute  of  uses  so  as  to 
transfer  the  legal  estate  to  the  cestui  que 
use. 

2.  The  legal  estate  being  in  the  trustees, 
an  equitable  estate  vested  in  Mrs.  Martling. 

3.  The  trust  is  a  continuing  trust  until 
completely  executed,  and  the  legal  estate 
will  remain  in  the  trustees  until  the  trust 


TRUSTS  AND  TRUSTEES,  I. 


Creation  of  Trusts 


estate  is  transferred  to'  the  devisees,  heirs 
at  law  or  next  of  kin  of  Mrs.  M.,  the  persons 
ultimately  entitled. 

4.  The  power  to  sell  and  convey,  coupled 
with  the  words  directing  the  trustees  to  in- 
vest, &c,  and  pay  interest,  &c,  or  reinvest 
the  proceeds  in  real  estate,  &c,  to  be  held 
according  to  the  original  trust,  imports  a 
sale  for  a  consideration — a  bona-fide  price. 

5.  The  rule  in  Shelley's  case  applies  as 
well  to  equitable  estates  as  to  legal  estates, 
and  a  limitation  which  in  a  legal  estate 
would  create  a  fee  will  have  like  effect  with 
respect  to  an  equitable  estate,  Gushing  vs. 
Black,  3  Stew,  Eq.  689. 

6.  The  rule  in  Shelley's  case  is  a  rule  of 
positive  law  and  not  of  construction. 
Where,  upon  the  construction  of  a  grant  or 
devise,  the  rule  is  found  to  be  applicable,  it 
cannot  be  controlled  by  any  expression  of 
a  contrary  intent.  But  whenever  the  rule 
in  Shelley's  case  is  invoked  a  preliminary 
question  arises,  whether  the  word  "heirs," 
lias  been  used  in  such  a  sense  as  will  make 
the  rule  applicable. 

7.  The  word  "heirs,"  following  an  estate 
of  freehold,  indicates  succession  to  the  estate 
of  the  ancestor  by  his  descendants,  but  it 
may  be  a  succession  by  descent  creating 
cither  an  estate  in  fee  or  in  tail  in  the  ances- 
tor, or  the  selection  of  those  persons  who  by 
the  canons  of  descent  would  lie  heirs  as  a 
mere  designatio  personarum  of  the  objects 
of  the  grantor's  or  testator's  bounty,  in 
which  event  the  heir  or  heirs  take  by  pur- 
chase. Whether  the  word  "heirs"  is  used 
in  its  technical  sense  or  iil  the  limited,  re- 
strictive and  untechnical  sense,  intending  to 
point  to  such  individual  person  as  should  be 
heir  or  heirs  of  the  body  of  the  tenant  for  life 
at  the  moment  of  his  decease,  is  a  matter  of 
construction  of  the  grant  or  devise  by  the 
ordinary  rules  of  interpretation. 

8.  In  applying  the  rules  of  construction, 
the  fact  that  the  estate  of  the  ancestor  is 
expressly  for  life  only  and  no  longer,  or  that 
he  shall  not  sell  or  dispose  of  the  estate  for 
any  longer  time  than  his  life,  and  like  ex- 
pressions applied  to  the  estate  of  the  tenant 
for  life,  will  not  prevent  the  application  of 
the  rule  in  Shelley's  case.  Nor  will  an 
unexecuted  power,  which  if  executed  would 
divert  the  estate  from  the  channel  of  succes- 
sion indicated  by  the  words  of  grant  or  de- 
vise, of  itself  supersede  the  rule  in  Shelley's 
case. 

9.  The  construction  to  determine  the 
meaning  of  the  testator  or  donor  in  using 
the  word  "heirs"  will  be  from  the  language 
of  the  entire  instrument,  and  if  it  appears 
from  it  that  the  grantor  or  devisor  did  not 
use  the  word  "heirs"  in  its  technical  sense 
but  in  its  popular  sense,  the  word  "heirs" 
will  be  construed  in  its  untechnical  sense  as 
a  word  of  purchase  and  not  of  limitation. 

10.  On  a  construction  from  the  entire 
trust  contained  in  the  deed  in  question,  the 
persons  who  are  to  take  in  succession  as 
heirs  at  law  or  next  of  kin  are  to  be  ascer- 
tained as  of  the  time  of  Mrs.  Martling's 
death,  and  the  word  "heirs,"  is  not  a  word 
of  limitation,  but  a  designatio  personarum 


of  those  who  should  be  her  heirs  at  the 
moment  of  her  death,  and  consequently 
Mrs.  Martling  took  only  an  estate  for  life. — 
Ibid. 

c.  By  Agreement  of  Debtor  To  Insure 

Life. 

An  agreement  made  between  a  creditor 
and  his  debtor,  that  if  the  debtor  would 
procure  his  life  to  be  insured,  in  order  to 
secure  the  payment  of  the  indebtedness, 
in  an  insurance  association,  naming  the 
sister  of  the  debtor,  who  was  the  wife  i  >f  the 
creditor,  and  who  had  knowledge  at  the 
time  of  the  purpose  of  the  insurance,  as 
beneficiary,  in  order  to  comply  with  the 
laws  of  the  insurance  association,  which 
required  that  insurance  could  only  be  had 
for  the  benefit  of  a  blood  relative  of  the  in- 
sured,  and  that  the  creditor  would  pay  the 
assessments  on  such  insurance,  and  that, 
after  the  death  of  the  debtor,  the  creditor, 
upon  receiving  the  proceeds  of  insurance, 
would  pay  over  to  the  wife  of  the  debtor 
whatever  balance  remained  after  deducting 
the  indebtedness  and  interest,  and  the  assess- 
ments paid  and  interest  thereon,  is  an  agree- 
ment founded  upon  a  good  consideration 
and  created  a  trust  in  favor  of  the  wife  of  the 
debtor,  enforceable  in  equity  against  the 
creditor,  and  the  beneficiary  named  in  the 
certificates  of  insurance,  who  received  the 
proceeds  of  such  insurance. — Steller  vs.  Sell, 
10  Dick.  530. 

d.  Voluntary    Family    Settlement    bt 

Deed. 

Where  a  deed  executed  by  a  father  to 
convey  his  equitable  interest  in  his  deceased 
wife's  personal  estate  to  a  trustee,  for  the 
benefit  of  his  heirs,  is  shown  to  have  been 
intended  to  operate  as  a  voluntary  family 
settlement  from  the  time  it  was  executed, 
it  is  valid  and  creates  the  trust  intended, 
although  not  delivered  in  grantor's  lifetime. 
— Tarbox  vs.  Grant,  11  Dick.  199. 

The  deed  transferring  the  equitable  in- 
terest recited  that  "in  consideration  of  the 
natural  love  and  affection  which  grantor 
has  unto  G.  and  heirs  of  T.,  B.  and  W..  de- 
deceased,"  the  estate  is  conveyed  in  trust, 
to  be  "paid  over  by  T.,  administrator,  to 
my  said  children  and  heirs  of  my  said  chil- 
dren aforesaid,  share  and  share  alike,"  &c. 
HELD,  that  the  deed  was  a  direction  to  pay 
over  equally,  share  and  share  alike,  per 
stirpes,  between  the  children  and  the  heirs 
of  deceased  children,  and  not  per  capita. — 
Ibid. 

e.  By  Delivery  of  Assignment  of 
Interest. 

A  valid  trust  may  be  created  by  executing 
and  delivering  an  assignment  merely  of  an 
equitable  interest  to  a  trustee  without  actual 
deliverv  of  the  evidence  thereof. — Tarbox 
vs.  Grant,  11  Dick.  199. 

A  gift  of  chattels  or  choses  in  action  by 
deed  is  made  complete  and  valid  by  delivery 
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*  :  t  lie  deed  :ilcm<\  without  an  actual  delivery 
of  the  chattels  or  evidence  of  the  choses  in 
action,  and  grantor  is  estopped  to  deny  that 
possession  of  the  thing  granted  had  not  been 
transferred. — Ibid. 

f.  When  Affected  by  Law    Vgainst 
Perpeti  III  is. 

A  testator  gave  national  bank  stock  to 
the  bank's  cashier,  in  trust,  to  distribute 
the  dividend.-  to  designated  employes  dur- 
ing the  corporate  existence  of  the  bank, 
"cither  under  it-  present  charter  or  by 
virtue  of  any  renewals  or  extensions  there- 
of." The  bank  was  incorporated  on  June 
19th,  1865,  for  the  period  of  twenty  years, 
and  its  exist. -nee  was i  extended  I  w  eni  5  years 
under  the  federal  law  of  1882.  Testator 
died  in  November,  1891,  and  no  law  then  or 
has  since  existed  authorizing  any  further 
extension.  HELD,  that  the  gift  violated 
the  rule  against  perpetuities,  and  was  void 
in  that  the  trust  might  not  be  completely 
performed  in  twenty-one  years. — Siedler  vs. 
Syms,  11  Dick.  275. 

A  testator  gave  to  his  executor  in  trust 
$1,000,  the  interest  thereof,  less  the  taxes,  to 
be  applied  to  keeping  his  burial  plot  in  C. 
graveyard  in  good  order,  and  any  surplus 
remaining,  to  be  used  to  repair  fences  around 
the  graveyard.  HELD,  void  as  an  attempt 
to  create  a  perpetuity,  being  neither  a 
charitable  bequest  nor  a  gift  to  a  cemetery 
association  within  Gen.  Stat.,  p.  351,  sec 
14,  empowering  incorporated  domestic  com- 
panies or  associations  to  take  and  hold  prop- 
erty given  in  trust,  and  to  apply  the  in- 
come thereof  for  the  improvement,  repair 
and  embellishment  of  such  cemeterv. — 
Corles'  Case,  10  Dick.  409. 

g.  By  Deposit  in  Bank. 

In  an  action  by  the  administrator  of  C. 
against  the  executor  of  Y.,  to  recover  money 
of  C.  deposited  by  Y.,  during  a  period  of 
nine  years,  in  a  savings  institution,  it  ap- 
peared that  Y.,  who  was  C.'s  nephew,  for 
several  years  managed  her  business;  that 
she  made  two  wills,  in  which  she  gave  him 
substantially  all  her  property;  that  a  few 
days  before  her  death  she  made  a  third  will 
in  favor  of  another  nephew;  that  Y.  con- 
tested the  last  will,  and  that  on  such  contest, 
he,  as  a  witness,  explicitly  admitted  that  he 
had  appropriated  to  his  own  use  the  money 
so  deposited,  except  as  to  two  items,  and 
justified  his  acts  by  declaring  that  the 
money  had  been  given  to  liim  before  it  was 
deposited.  HELD,  that  complainant,  who 
relied  on  Y.'s  evidence  in  the  will  contest  to 
prove  the  appropriation,  was  not  bound  to 
accept  his  evidence  as  to  gift,  where  it  ap- 
peared that  the  deposit  account  was  with 
him  as  "trustee  for  C,"  while  he  had 
another  account  of  his  own  in  the  same  in- 
stitution; that  on  receiving  §200,  of  the 
money  deposited,  he  gave  C.  a  paper  recit- 
ing "Rec'd  of  C,  to  deposit  in  savings  bank, 
$200;"   and  that  on  the  same  day  he  drew 


from  the  account  $1,000,  he  gave  C.  a  mort- 
gage for  the  same  amount,  which  was  after- 
wards cancelled. — Parret  vs.  Craig,  11  Dick. 
280.     A.  Id.  848. 

Where  intestate  deposited  money  in  a 
savings  bank  in  her  own  name  as  trustee 
for  certain  persons  who  were  dead  at  the 
time  the  accounts  were  opened,  the  deposits 
were  held  not  to  be  trusts. — Nicklas  vs. 
Parker,  3  Rob.  743. 

A  mere  savings  bank  deposit  made  by 
intestate  in  her  own  name  as  trustee  for 
another,  over  which  deposit  intestate 
exercised  complete  control  during  her  life, 
was  insufficient  to  establish  a  gift  of  the 
deposit  inter  vivos,  or  to  create  a  trust  en- 
titlimr  the  alleged  beneficiary  to  the  di 
as  against  intestate's  administrator. — Ibid. 

h.  When  Voluntary  Settlement  an 
Absolute  Transfer. 

A  bill  was  tiled  by  one  of  the  beneficiaries, 
under  a  voluntary  settlement,  for  the  sole 
purpose  of  establishing  a  trust  in  personal 
property  alleged  to  have  been  originally 
created  bj  a  deed  conveying  the  property 
and  declaring  the  trust."  Upon  the  facts 
established  in  the  case.  HELD,  that  the 
deed  was  an  absolute  transfer. — Warmoth 
vs.  Durand,  12  Dick.  160.     A.  16  Id.  673. 

i.  By  Parol,  Collateral  to  Deed. 

A  complainant  seeking  to  establish  a  parol 
trust  collateral  to  a  deed  conveying  personal 
property  absolutely,  must  formally  allege 
the  claim.  It  cannot  be  shown  under  a  bill 
to  establish  a  trust  declared  by  the  deed 
itself. — Warmoth  vs.  Durand,  12  Dick.  160. 
A.  16  Id.  673. 

An  express  trust,  not  manifested  in  writing, 
made  by  a  grantee  of  a  deed  of  conveyance 
of  lands  in  favor  of  the  grantors,  is  void 
under  the  statute  of  frauds. — Coffey  vs. 
Sullivan,  18  Dick.  297. 

j.  Active  Trust  by  Bequest  of 
Personalty. 

A  testator  domiciled  in  one  state  gave  a 
fund  to  a  trustee  domiciled  in  another  state, 
for  the  use  of  a  married  woman,  free  from 
the  control  of  her  husband.  HELD,  that 
as  the  bequest  created  an  active  trust,  under 
the  law  of  the  former  state,  the  trustee  is 
thereby  empowered  to  hold  the  corpus  of 
the  fund  during  the  existing  coverture  of 
the  cestui  que  trust. — Rosenbaum  vs.  Gar- 
rett, 12  Dick.  186. 

A  testamentary  trust  in  personalty  is  to 
be  construed  according  to  the  law  of  the 
testator's  domicile. — Ibid. 

k.  By  Will  When  Life  Tenant  Acts  for 
Residuary  Legatee. 

An  executrix  of  a  will  which  gives  her  a 
life  estate  in  the  real  and  personal  property 
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of  testator  becomes  a  trustee  for  the  residu- 
ary legatees,  on  proving  the  will,  and  under 
obligation  to  keep  accurate  accounts  of  the 
estate,  and  keep  its  funds  separtae  from  her 
own. — Hunt  vs.  Smith,  13  Dick.  25. 

1.  By  Assignment  op  Securities. 

An  assignment  to  the  wife  of  a  decedent 
of  securities  standing  in  his  name  was  found 
after  decedent's  death.  The  assignment 
stated  that  it  was  made  to  protect  his  wife 
from  loss  of  bonds  he  had  borrowed  from 
her  with  which  to  raise  money,  and  was 
signed  by  one  witness,  who  testified  that  in 
executing  the  paper  decedent  told  him  he 
was  about  to  use  some  of  his  wife's  securi- 
ties to  obtain  money,  and  in  order  to  save 
her  from  possible  loss,  was  settling  over  to 
her  certain  securities  of  her  own.  HELD, 
that  the  document  should  be  sustained  as  a 
declaration  of  trust. — Collins  vs.  Steuart,  13 
Dick.  392. 

Where  a  declaration  of  trust,  executed  by. 
a  decedent  and  found  among  his  papers,  had 
been  amended  by  him  after  its  execution,  by 
the  substitution  of  different  securities,  it  is 
to  be  presumed  that  the  intention  was  that 
the  declaration  should  be  operative  as 
amended. — Ibid. 

The  fact  that  an  insolvent  decedent  had 
made  ;i  declaral  ion  of  I  rusl  co\  ering  certain 
securities,  to  protect  his  wife  from  loss  of 
bonds  belonging  to  her,  used  by  him  to  raise 
money,  does  not,  in  case  such  securities  are 
insufficient  to  cover  her  loss,  give  the  wife  a 
preference  in  the  distribution  of  the  general 
assets  over  other  creditors,  whore  it  is  not 
shown  that  the  assets  include  the  identical 
money  raised  by  decedent  on  bonds  belong- 
ing to  his  wife. — Ibid. 

The  assignment  in  question  held  to  be  a 
declaration  of  trust  which  became  operative 
from  the  time  of  its  execution. — Collins  vs. 
Lewis,  15  Dick.  488. 

m.  By  Agreement  To  Own  Land  Jointly. 

Complainants  and  defendant  jointly  pur- 
chased lands,  the  price  being  paid  by  de- 
fendant. It  was  agreed  that  defendant 
should  take  title  in  fee,  that  the  land  should 
be  plotted  and  lots  sold  by  defendant  until 
he  was  repaid,  and  that  then  defendant 
should  be  vested  with  title  in  trust  for  the 
joint  owners.  Complainants  stipulated  that 
they  would  work  to  facilitate  the  sale  of  the 
lots.  HELD,  that  the  agreement  was  an 
executed  declaration  in  trust,  and  not  an 
executory  agreement  dependent  on  the  per- 
formance by  complainants  of  the  stipulation 
to  facilitate  sales. — Gildersleeve  vs.  Stratton, 
14  Dick.  1. 

n.  By  Deposit  in  Railway  Saving  Fund. 

Moneys  were  deposited  in  a  railroad  em- 
ployes' saving  fund,  upon  certain  conditions 


set  forth  in  regulations  printed  in  a  deposit 
book  in  which  the  amounts  deposited  were 
entered.  One  of  the  regulations  declared 
that  upon  "satisfactory  proof  of  the  death 
of  a  depositor  the  money  belonging  to  him 
shall  be  paid  over  only  to  the  person  desig- 
nated in  his  application  to  receive  the  same." 
A  depositor  designated  his  wife  as  the  person 
to  whom,  in  the  event  of  his  death,  his  de- 
posits should  be  paid.  He  afterwards  made 
a  will  bequeathing  all  his  estate  to  his  execu- 
tor upon  certain  named  trusts,  without 
special  mention  of  the  fund  on  deposit.  On 
his  death  his  wife,  as  the  designated  bene- 
ficiary, claimed  the  balance  on  hand,  and 
the  executors  of  his  will  also  claimed  it  as  his 
legatee.  HELD,  the  deposit  was  a  trust, 
the  depositor  was  the  donor,  the  railroad 
company  a  trustee,  the  regulations  were  the 
terms  of  the  trust  and  the  wife  was  the  ulti- 
mate beneficiary,  and  that  she  is  entitled  to 
the  balance  of  deposits  on  hand  at  the  hus- 
band's death. — Pennsylvania  Railroad  Co. 
vs.  Earl's  Executors,  18  Dick.  634.  See  20 
Id.  721. 

o.  Necessary  Requirements  To  Satisfy 
Statute  op  Frauds. 

Lands  were  conveyed  by  A.  to  B.  for  an 
expressed  valuable  consideration.  There- 
after B.  made  and  signed  a  lease  thereof  to 
a  third  person,  in  which  it  was  expressed 
that  he  demised  the  same  as  "trustee  for  A," 
and  B.  also  opened  an  account  in  his  book 
of  accounts,  headed  in  his  own  handwriting, 
"A.  account  with  B.  trustee,"  in  which  ac- 
count B.  charged  himself  with  rents  received 
from  the  tenant  in  said  lease,  and  claimed 
credits  for  payments  made  for  the  benefit 
and  use  of  A.  HELD,  that  an  express  trust 
was  thereby  "manifested  and  proved" 
within  the  requirement  of  the  statute  of 
frauds.— Aller  vs.  Crouter,  19  Dick.  381. 


2.  Implied. 

a.  Purchase  Price  by  One,  and  Title  by 
Another. 

Where  one  party  pays  the  purchase 
money  and  the  legal  title  is  conveyed  to 
another,  the  usual  presumption  is  that  the 
grantee  holds  in  trust  for  the  party  paying 
the  purchase  money,  but  this  may  be  re- 
butted  by  proof  that  the  latter  intended  the 
grantee  to  take  beneficially. — Hallenback 
vs.  Rogers,  12  Dick.  199.     A.  13  Id.  580. 

The  conveyances  made  by  the  husband 
and  wife,  forming  the  consideration  of  that 
by  the  executors  to  the  husband,  and  ab- 
solute title  in  the  husband  being  inconsistent 
with  the  legal  obligations  of  the  parties,  and 
recitals  in  a  prior  partition  conveyance  and 
in  a  chancery  suit  between  the  parties  de- 
claring that  the  husband  took  in  right  of  his 
wife,  a  trust  in  the  husband  resulted  to  the 
wife  and  her  heirs,  subject  to  his  tenancy 
by  the  curtesy. — Condi  t  vs.  Bigalow,  19 
Dick.  504. 
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A  purchaser  from  a  husband  of  land  con- 
veyed to  thi'  husband  by  tin  i  eciib  i  ol 
his  father-in-law  in  consideration  of  $1  and 
conveyances  by  the  wife,  the  husband  join- 
ing— the  whole  transaction  constituting  an 
exchange  of  conveyances  to  effect  a  parti- 
tion of  a  devise  tO  I  lie  eXeCUtOrS  and  wife  as 

tenants  in  common  is  put  on  inquiry,  by 
the  recited  consideration  and  notice  thai 

the  husband's  actual  interest   as  tenant    by 

the  curtesy  was  derived  from  the  father-in- 
law,  as  to  a  trust  resulting  to  the  wife  in  t In- 
land conveyed  to  him. — Ibid. 

A  recital  in  a  deed  executed  by  a  trustee, 
in  derogation  of  his  trust,  of  the  payment  of 
the  purchase  money,  is  not  sufficient  evi- 
dence of  payment  in  behalf  of  the  grantee's 
heirs,  as  against  the  cestui  que  trust. — Ibid. 

Where  the  title  to  land  was  paid  for  out  of 

such  surplus  moneys  and  was  taken  m  the 
name  of  the  husband  and  was  conveyed  to 

the  wife  to  prevent  the  husband  from  en- 
cumbering it,  the  husband  is  entitled  to  a 

decree  as  against   the  devisee  of  the  wife.- 

Fretz  vs.  Roth,  2  Hob.  516.     See  01  At.  152. 

X.  S.  I.  conveyed  to  F.  R.  w.  The  gran- 
tee was  designated  " Trustee  for  B  M  \\  ," 
ami  the  habendum  clause  was  "to  have  and 
to  hold  the  above  described  land  and  prem- 
ises, with  the  appurtenances,  unto  the 
said  party  of  the  second  part  (F.  R.  W.), 
his  heirs  and  assigns,  to  the  only  proper  use, 
benefit  and  behoof  of  M.  R.  \V.  . 
her  heirs  and  assigns  forever."  The  con- 
sideration proceeded  from  F.  R.  \\\.  who 
stood  in  loco  parentis  to  R.  M.  W.  HELD, 
that  if  the  statute  of  uses  executed  the  legal 
estate  in  R.  M.  W.,  it  did  not,  because  the 
consideration  proceeded  from  F.  R.  W., 
make  her  a  trustee  for  him. — Wolters  vs. 
Shraft,  3  Rob.  215. 

A  trust  will  not  be  raised  in  opposition  to 
the  declaration  of  the  person  who  advanced 
the  money,  or  the  obvious  purpose  and 
design  of  the  transaction. — Ibid. 

As  between  a  wife  and  creditors  of  her 
husband,  she  is  entitled  to  have  a  resulting 
trust  in  real  estate,  in  the  absence  of  any 
estoppel,  to  the  extent  of  her  contribution 
toward  the  purchase  price,  and  to  the  ex- 
tent that  her  money  has  been  used  for 
repairs,  taxes,  &c,  over  and  above  her  pro- 
portion of  the  purchase  price. — Mayer  vs. 
Kane,  3  Rob.  733. 

b.  Presumption  of  Gift  Between  Parent 
and  Child. 

Where  the  parties  are  parent  and  cliild, 
the  presumption  is  that  the  payment  of  the 
purchase  money  was  a  gift,  and  this  pre- 
sumption must  be  overcome  by  proof  in 
order  to  establish  a  resulting  trust. — Hallen- 
back  vs.  Rogers,  12  Dick.  199.  A.  13  /./. 
580. 


c.  Parol  Gift  to  Charitable  Uses. 

The  fact  that  per-'. n-  not  members  of  a 
church  society  contributed  to  the  fund 
which  was  used  by  it  in  I  lie  payment  of  land 
sought  to  be  impressed  with  a  trust  for 
charitable  uses  does  not  make  them  di 
of    the    land    itself,    nor    authorize    them    to 

impose  restrictions  on  the  right  of  aliena- 
tion, the  church  not   being  a  mere  donee 

under  a  doie.r  for  charitable  uses,  though 
the  grantor  as  to  the  balance  of  the  price 
was  a  donor       II    m  M.  E.  Church,  13 

Dick.  327. 

The  members  of  a  church  society,  as 
against  the  ociety,  cannot  enforce  a  parol 
gift  to  charitable  uses,  when-  the  society 
accepted  a  deed  purporting  t,,  be  one  of 
purchase  and  not  of  gift. — Ibid. 

Members  ,,f  a  church  society,  as  against 
tin-  society,  cannot  show,  dehors  a  deed  to 
the  society,  that  its  legal  effect  is  different 
from  n  hat  it  purports  to  be. — Ibid. 

A  bill  by  a  member  of  a  religious  society 
alleging  personal  interests  and  fraudulent 
motives  in  the  sale  of  church  property  by 
the  trustees,  who  under  the  statute,  sustain 
fiduciary  relations  to  the  church,  sets  forth  a 
breach  "f  trust  against  which  complainant 

is  entitled  to  relief. — Ibid. 

d.  As   Ar'FKiTKD   BY  Statute  of  Frauds. 

A  trust  in  lands  will  not  result  in  favor  of 
the  grantor  in  a  conveyance  thereof  upon  a 
valuable  consideration  therein  expressed, 
upon  parol  proof  that  no  part  of  the  con- 
sideration was  paid  and  that  the  conveyance 
was  wholly  voluntary,  because  such  proof 
is  in  contravention  of  the  statute  of  frauds 
and  forbidden  by  the  canon  of  evidence 
which  prohibits  the  admission  of  oral 
testimony  to  vary  the  effect  of  a  written 
instrument. — Aller  vs.  Crouter,  19  Dick. 
381. 

e.  Creation  of,  by  Conduct  and  Admis- 

sion. 

Testatrix  devised  realty  to  the  executor 
to  hold  in  trust  and  sell  within  a  certain 
period,  and  divide  the  proceeds  between  her 
then  living  children,  the  share  of  any  de- 
ceased child  to  go  to  Ms  surviving  issue. 
The  property'  was  unproductive,  and  of 
little  present  worth,  its  future  value  depend- 
ing largely  on  the  ability  of  the  heirs  to  hold 
it  for  market;  so  that  one  of  the  testatrix's 
daughters,  whose  husband  was  executor, 
bought  the  interest  of  a  spendthrift  brother, 
avowing  her  intention  of  holding  such  in- 
terest for  the  benefit  of  his  children,  subject 
to  the  amount  she  paid  therefor.  The 
children  of  this  son  were  entitled  to  a  share 
of  the  income  of  other  property  equal  to  the 
share  of  each  of  testatrix's  other  children. 
and  the  executor  paid  the  taxes  on  the  trust 
property  from  this  income.     HELD,   that 
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the  brother's  share  was  held  in  trust  for  his 
children.  —  Baldwin,  Administrator  vs. 
Trowbridge,  17  Dick.  468. 

f.  Creation  of  by  Deed. 

A  trust  cannot  be  implied  in  favor  of  the 
grantor  of  land  by  deed  operating  under  the 
statute  of  uses,  the  habendum  clause  declar- 
ing the  use  to  be  for  the  grantee. — Coffey  vs. 
Sullivan,  18  Dick.  297. 

g.  Effect  of  Laches  To  Prevent. 

Where  a  bill  prays  that  a  resulting  trust 
may  be  declared,  but  shows  that  the  de- 
fendant (the  holder  of  the  legal  title)  had, 
to  the  knowledge  of  the  complainants,  held 
possession  of  the  property  for  about  twenty 
years,  and  had,  during  that  time,  asserted 
its  own  right  and  continuously  refused  to 
recognize  the  rights  of  the  complainants, 
or  to  permit  them  to  use  the  property,  during 
all  which  time  no  suit  was  brought  to  de- 
clare or  enforce  the  alleged  trust,  no  reason 
being  shown  for  the  delay,  the  bill  of  com- 
plainant will,  on  a  motion  under  the  two 
hundred  and  thirteenth  rule,  be  dismissed 
for  laches. — Quairoli  vs.  Italian  Society,  19 
Dick.  205. 

h.  As  Result  of  Fraud. 

A  constructive  trust  will  arise  against  a 
person  who,  by  falsely  representing  to  B. 
that  he  is  acting  in  the  interest  of  C,  obtains 
from  B.  property  which  B.  intended  to  give 
to  C.  and  that  trust  may  be  enforced  by  C. 
irrespective  of  the  question  whether  C.  had 
an  enforceable  claim  against  B. — Johnson 
vs.  Reilly,  21  Dick.  451. 

A  deed  of  gift,  made  by  a  young  woman 
just  of  age  to  her  stepmother,  of  whose 
family  she  had  been  a  member  since  in- 
fancy, will  be  set  aside  on  the  application 
of  the  donor  when  it  appears  that  at  the 
time  of  making  the  conveyance  there  ex- 
isted between  the  parties  to  it  a  relationship 
of  trust  and  confidence,  in  which  the  donee 
occupied  the  dominant  position,  and  also 
that  the  donor  made  the  gift  without  re- 
ceiving independent  advice  as  to  its  nature 
and  effect. — Albert  vs.  Haeberly,  2  Rob. 
664. 


II.  TRUST  FUNDS. 
1.  Disposition  of  Profits  on. 

Where  a  fund  is  held  in  trust  for  one  per- 
son for  life  and  for  another  in  remainder, 
and  the  trustees  realize  a  profit  on  real 
estate  bought  under  foreclosure  of  a  mort- 
gage in  which  the  fund  is  invested,  the 
profits  are  to  be  apportioned  between  the 
life  truant  and  the  remainderman  in  the 
proportion  which  the  principal  represented 
by  the  investment   bears   to   the   interest 


which  was  in  arrears,  and  also  represented 
by  the  investment. — Parker  vs.  Seeley,  11 
Dick.  110. 

2.  Liability  of  for  Payment  of 
Judgment. 

The  share  of  complainant  in  a  trust  fund 
(rented  by  will,  and  for  the  recovery  of 
which  entire  fund  he  sues,  cannot  be  sub- 
jected by  a  cross-bill  to  the  payment  of  a 
judgment  obtained  against  him  by  one  of 
defendants. — Plum  vs.  Smith,  11  Dick.  468. 

A  cross-bill  seeking  the  distribution  of  a 
trust  fund  created  by  will  and  to  subject 
complainant's  share  of  the  trust  fund  to  the 
payment  of  a  judgment  obtained  against 
him  by  one  of  defendants,  is  multifarious. — 
Ibid.  ' 

Where  it  was  sought  to  establish  a  trust 
in  land  by  showing  that  the  property  had 
been  dealt  with  on  the  books  of  the  alleged 
trustee  as  a  trust  estate,  the  signature  of 
such  trustee  to  checks  drawn  in  pursuance 
to  entries  on  the  books  which  were  made  by 
his  clerk  was  equivalent  to  a  statement  that 
his  title  was  held  on  the  basis  shown  by  the 
books,  and  both  together  were  sufficient  to 
satisfy  the  requirement  of  the  statute  of 
frauds  that  a  declaration  of  trust  must  be 
signed  by  the  party. — Baldwin,  Administra- 
tor vs.  Trowbridge,  17  Dick.  468. 

3.  Priority  of,  When  Corporation 
Debtor  Insolvent. 

One  for  whom  money  is  left  in  trust,  and 
who,  on  joining  with  his  next  of  kin  in  a 
release  of  the  trustee,  obtains  the  money  to 
loan  to  his  sister,  to  be  loaned  by  her  to  a 
corporation  for  his  benefit,  has,  on  the  cor- 
poration becoming  insolvent,  no  right  to  a 
preference  because  the  money  loaned  by 
him  had  been  a  trust  fund. — Todd  vs.  Med- 
ing,  11  Dick.  83.     See  Id.  820. 

4.  Right  of  Guardian  to. 

Where  a  testator  left  his  estate  to  two 
daughters,  as  joint  tenants,  and  to  the  sur- 
vivors of  them,  on  condition  that  they 
should  live  together  on  the  estate,  because 
he  expected  one  to  care  for  the  other,  who 
was  an  imbecile,  with  the  intention  that  her 
interest  should  be  used  for  her  support  by 
the  former,  as  trustee,  according  to  her 
discretion,  the  trustee's  interest  could  not 
be  taken  by  the  guardian  of  the  imbecile  for 
her  support,  when  the  trustee  had  not  re- 
fused to  support  her. — Plummer  vs.  Gibson, 
14  Dick.  68. 

5.  Power  of  Trustee  of  Imbecile  Over. 

Where  a  trustee  is  given  discretionary 
power  by  will  to  devote,  not  only  the  in- 
come, but  the  entire  trust  estate,  for  the 
support  of  an  imbecile  beneficiary,  a  court  of 
equity  can  direct  that  a  part  of  the  corpus 
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of  such  estate,  us  well  as  the  income,  shall 
be  used  for  thai  purpose,  if  essential.— 
Plummer  vs.  Gibson,  1  I  Dick.  68 

A  trustee  of  an  imbecile  is  not  disqualified 
to  have  custody  of  the  person  of  such  imbe- 
cile merely  because  he  is  entitled  to  the 
imbecile's  estate  after  death. — Ibid. 

6.  Effect  of  Mingling. 

When  a  trustee  had  received  trust  moneys 

and   thereafter  dies  insolvent,   the  Clai I 

the  cestui  que  trust  cannot  be  preferred 
over  the  claims  of  the  general  creditors  of 
the  deceased,  unless  it  appears  that  the  trust 
moneys  were  used  by  the  trustee  in  tin- 
purchase  of  property  which  he  retained 
until  his  death,  or  were  deposited  by  the 
trustee  in  his  bank  account,  a  balance  of 
which  remained  undrawn  at  his  death,  or 
were  otherwise  traced  into  specific  property 
left  by  the  deceased,  in  which  cast's  the 
claim  of  the  cestui  que  trust  is  not  that  of 
a  creditor,  but  of  an  equitable  owner  of  the 
trust   funds  or  thai    into   which   they  can  be 

traced.-    Ellicott  vs.  Kuhl,  15  Dick.  333. 

Where  a  person  deposits  money  in  his  own 
name  as  trustee  to  an  amount  not  exceeding 

the  sum  he  is  chargeable  with  as  trustee, 
and  which  amount  is  not  identified  or  ac- 
counted for  by  him,  the  law  presumes,  in 
the  absence  of  any  evidence,  that  the  money 
deposited   consisted  of  property  originally 

belonging  to  the  trust  funds,  or  that  the 
deposrl  constitutes  a  fund  substituted  for 
trust  funds  taken,  and  this  presumption  i- 
effective  not  only  as  against  the  depositor, 

but    also    as   against    the   depositary,    unless 

he  is  a  bona-fide  depositary  without  notice. 
— Jeffray  vs.  Towar,  IS  Dick.  530. 

A  trustee  under  a  will,  in  disregard  of  the 
testator's  directions,  used  trust  funds  in  her 
hands,  together  with  her  own  funds,  to  buy 
real  estate,  and  took  the  title  in  her  own 
name;  the  amount  of  trust  funds  so  used 
could  not  be  precisely  ascertained,  but  it 
exceeded  one-half  of  the  price  paid  at  the 
time  of  purchase.  HELD,  that  the  cestuis 
que  trust  were  entitled  in  equity  to  elect 
whether  they  would  claim  a  charge  upon 
the  nal  estate  for  the  amount  of  trust  funds 
so  invested,  or  would  claim  the  real  estate 
itself  as  owners,  subject  to  a  charge  for  the 
trustee's  own  money  so  used;  and  that,  in 
endeavoring  to  ascertain  how  much  trust 
money  and  how  much  of  the  trustee's  own 
money  had  been  invested  in  the  property, 
every  reasonable  intendment  should  be 
made  against  the  trustee,  through  whose 
default  the  truth  had  become  obscure. — 
Bohle  vs.  Hasselbroch,  19  Dick.  334. 

7.  Power  of  Equity  To  Compel  Trustee 
To  Accept. 

If  moneys  in  the  hands  of  a  trustee  are 
paid  out  by  it  upon  the  order  of  the  court 
of  chancery,  made  on   the  consent   of  the 


persons   interested    in    the   trust,    the   court 

:  ill   no!     ,  ,n    ii,,    ,,    ,j,|i      , 

compel    the   trustee   to   accept    the   moneys 

from  Hiose  to  whose  hands  they  have  come, 

or  to  assume  any  duty  in  reaped  thereto, 
without    its    consent.  — Dallett    vs.    Btaten 

Island  Clay  Co.,  16  Dick.  39. 

8.  Right  of  Bank  To  Use  Trust  Funds 
for  Individual  Shortage. 

A  debt  due  a  depositary  on  the  individual 

account    of  :,   depositor  cannot   be  set  off 

against  a  balance  due  on  the  depositor's 
account  as  trustee,  when  the  depositary  had 
actual  or  constructive  notice  of  the  trust. — ■ 
Jeffray  vs.  Towar,  is  Dick.  530. 

9.  Power  To  Compel  Distribution  of. 

Where  a  testator  devises  hi-  estate  m 
trust,  directing  the  payment  of  the  interest 
to  his  daughter  for  life,  and  on  her  death  the 
division  of  the  fund  equally  among  the 
daughter's  children  who  shall  then  be  living, 
the  assignee  of  the  daughter  and  her  children 
cannot  require  the  distribution  of  the  fund 
during  the  daughter's  life  on  the  ground 
that    any    taw    benefit  Maries    may    hold    the 

parties   who   have  received   the   fund  and 

compel    restitution. — Godfrey    VS.    Roberts, 

20  Dick.  :;.':;. 

10.  Payment  of  Taxes  out  of. 
Money  was  bequeathed  in  trust   to  pay 

the  interest,  less  the  taxes,   t ic  for  life. 

and  after  her  death  the  corpus  to  others. 
The  trustees  loaned  it  on  a  mortgagee,  which. 
in  consideration  of  a  low  rate  of  interest, 
bound  the  borrower  to  pay  the  taxes.  The 
trustees  were  obliged  to  foreclose,  and  bought 
in  the  property,  selling  it  for  less  than  the 
corpus  of  the  bequest,  after  paying  taxes, 
which  were  a  lien  on  it  when  they  bought  it. 
HELD,  that  such  payment  of  taxes  was  n,,r 
to  be  charged  to  the  life  tenant's  interest. — 
Trenton  Trust,  ftc.,  Co.  vs.  Donnellv,  20 
Dick.  119. 


III.  APPOINTMENT  AND  SUBSTITU= 
TI0N  OF  TRUSTEE. 

1 .  By  Orphans  Court. 

Gen.  Stat.,  p.  2381,  sec.  114  (Pamph.  L., 
1898,  p.  764,  sec.  135),  provides  that  when  a 
testamentary  trustee  shall  neglect  or  refuse 
to  act,  or  shall  die  before  completely  execut- 
ing his  trust,  the  orphans  court  may  appoint 
a  trustee  to  carry  out  the  trust.  HELD, 
that  where  a  will  appointed  a  corporation  of 
another  state  as  trustee,  the  orphans  court 
was  without  power  to  appoint  a  new  trustee, 
unless  such  corporation  refused  or  neglected 
to  act. — Satterthwaite's  Case.  15  Dick.  A-iT. 
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2.  By  Court  of  Chancery. 

When  a  trust  for  charitable  uses  was 
created  by  will  and  the  trustee  appointed 
was  a  public  corporation,  which,  under 
amendatory  legislation,  has  been  succeeded 
by  another  public  corporation  having  like 
powers,  and  the  latter  corporation  is  in- 
capable of  fully  performing  the  trust  accord- 
ing to  the  true  intent  and  purpose  of  its 
creator,  the  court  of  chancery  may  dis- 
charge the  trustee  and  substitute  another 
trustee  to  perform  the  trust. — Lanning  vs. 
Commissioners,  &c,  of  Trenton,  IS  Dick.  1. 

The  original  trustee  under  the  will  was 
"the  superintendent  and  trustee  for  public 
schools  in  the  city  of  Trenton."  The  pur- 
pose of  the  trust  was  to  establish  a  library 
for  the  use  of  the  "teachers  and  pupils  of 
the  public  schools,  apprentices,  mechanics 
and  such  other  persons  as  the  said  corpora- 
tion should  deem  expedient  and  most  con- 
ducive to  the  public  good."  The  corpora- 
tion thus  made  trustee  was  abolished  and 
succeeded  by  the  "commissioners  of  public 
instruction  of  the  city  of  Trenton,"  the 
members  of  which  are  selected  in  a  different 
manner  from  that  by  which  the  members  of 
the  original  trustee  were  selected.  HELD, 
that  in  substituting  another  trustee,  the 
court  may  determine  who,  in  addition  to  the 
teachers,  pupils,  apprentices  and  mechanics, 
shall  be  admitted  to  the  benefits  of  the 
trust  on  principles  deducible  from  the  in- 
tent of  the  testator  in  creating  the  trust. — 
Ibid. 


IV.  TITLE  OF  TRUSTEE. 

1.  Effect  of  Divesting. 

If  a  trustee  having  a  legal  estate  divests 
it  by  deed  in  due  form,  he  cannot,  in  a  court 
of  law,  deny  the  title  so  created. — Perth 
Amboy  vs.  Ramsay,  31  Vr.  1. 

A  bequest  of  the  residue  of  testator's 
estate  to  "humanity's  friend,  *  *  *  B., 
to  use  and  expend  the  same  for  the  promo- 
tion of  the  religious,  moral  and  social  wel- 
fare of  the  people  in  any  locality,  whenever 
and  wherever  he  may  think  most  needful 
and  necessary,"  since  it  includes  objects 
nut  charitable,  must  fail  for  indefiniteness. 
Livesey  vs.  Jones,  10  Dick.  204.  A.  11  Id. 
453. 

2.  Equitable. 

A  transfer  by  a  husband  of  his  interest  in 
his  deceased  wife's  personal  estate  to  a 
trustee,  before  the  estate  is  administered, 
is  a  transfer  of  an  equitable  interest  rather 
than  a  legal  title. — Tarbox  vs.  Grant,  11 
Dick.  199. 


V.  LIABILITY  OF  TRUSTEE. 
I.  For  Torts. 

Persons  taking  the  possession,  care  and 
control  of  real  property  under  a  trust  devise 
in  a  will,  may  be  sued  in  tort  as  individuals 
for  injuries  resulting  from  their  negligent 
acts  or  omissions  in  the  management  of  the 
property.  Whether  such  trustees  may  have 
indemnity  out  of  the  trust  estate  is  of  no 
concern  as  to  the  rights  of  a  third  party. — 
O'Malley  vs.  Gerth,  38  Vr.  610. 

2.  For  Misuse  or  Misappropriation  of 
Trust  Funds. 

On  an  issue  whether  funds  used  by  a  life 
tenant  and  executrix  in  the  purchase  of  land 
on  January  1st,  1868,  were  in  part  funds  of 
the  estate,  so  as  to  create  a  charge  on  the 
land  in  favor  of  the  remaindermen,  it  ap- 
peared that  her  deceased  husband  left 
several  thousand  dollars  in  various  savings 
banks,  and  that  on  January  3d,  1866,  she 
drew  from  a  bank  $2,080;  on  January  6th 
from  a  trust  account,  $518.75;  and  from  an 
individual  account  a  like  sum ;  that  on  the 
10th  she  deposited  $2,000  in  favor  of  her 
children,  and  in  another  bank  $650  for  her- 
self; on  January  15th  she  drew  from  a  still 
different  bank  $1,600,  and  about  the  same 
time  put  on  record  a  mortgage  for  $2,870. 
On  July  18th,  1867,  she  drew  from  her  de- 
cedent's account  $530.45,  and  a  like  sum 
from  an  individual  account,  and  the  same 
day  deposited  $1,310  in  her  individual  ac- 
count. The  will  authorized  the  executrix 
to  use  the  principal  of  the  estate  to  support 
the  children.  Her  accounts  as  executrix 
were  not  shown,  nor  was  there  any  evidence 
as  to  her  private  means.  HELD,  that  the 
evidence  was  sufficient  to  show  an  appro- 
priation of  trust  funds  by  the  executrix. — 
Bohle  vs.  Hasselbrock,  16  Dick.  470.  See 
19  Id.  334. 

Where  an  executrix  and  life  tenant  uses 
both  her  own  money  and  trust  money  in 
the  purchase  of  land,  the  remaindermen  do 
not  have  an  equitable  estate  proportionate 
to  the  amount  of  the  trust  funds  used,  but 
merely  a  charge  on  the  land,  bearing  interest 
from  the  life  tenant's  death. — Ibid. 

If  a  mortgage  trustee,  without  proper 
certificate,  authenticate  and  issue  bonds 
that  by  the  terms  of  the  trust  are  issuable 
only  on  a  certificate  to  the  trustee  by  the 
mortgagor  that  their  amount  has  been  ex- 
pended on  the  mortgaged  premises,  when, 
in  fact,  such  amount  lias  nut  been  so  ex- 
pended, a  court  of  equity  should  decree  that 
the  truster  put  the  holder  of  such  bonds  in 
as  good  a  position  as  if  a  certificate  proper  in 
form  and  true  in  fact  had  been  given. — Pol- 
hemus  vs.  Holland  Trust  Co.,  16  Dick.  654. 

A  trustee  of  a  fund  made  an  unauthorized 
investment  of  a  portion  of  it,  which  his  suc- 
cessor  recovered,    with    interest,    from    his 
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executors.  The  original  trustee  also  made 
an  unauthorized  loan  of  a  pari  of  the  fund, 
at  their  request,  to  the  life  tenants  entitled 
to  the  income.  The  deed  of  settlemi  n1 
provided  thai  the  life  tenants  should  have 

no  power  to  encumber  or  anticipate  In© *. 

HELD,  thai  the  application  of  the  interest 
recovered  from  the  executors  of  the  original 
trustee  to  the  payment  of  the  debl  of  the 
life  tenants  did  nol  amounl  to  an  anticipa- 
tion of  the  income,  bui  was  proper.— Fur- 
niss  vs.  Leupp,  1  Rob.  159.     See  3  hi.  331. 

Where  the  president  and  cashier  of  a  trust 
company  embarked  in  a  partnership  under- 
taking with  an  executor,  who  executed  a 
mortgage  to  the  trusl  company  on  property 
i if  the  estate,  t In-  proceeds  being  used  in  the 
partnership  venture,  and  no1  for  the  benefit 
of  the  estate,  the  knowledge  of  the  president 
and  cashier  of  the  t rust  company  of  the 
fraudulent  misapplication  of  the  sum 
realized  by  the  mortgage  was  uo1  imputable 

to  the  trust  company,  and  the  mortgagi 

enforceable  ill  its  hand.-    Camden  Sale   |>(. 
posit  and  Trust  Co.  vs.  Lord,  1  Rob.  489. 

The  executors  did  nol  commit  a  breach  of 
trust  by  investing  in  New  York  city  mort- 
gages, and  were  nol  bound,  a1  their  own 
expense,  on  turning  the  estate  over  to  the 
trustee,  to  convert  the  mortgages  into  cash, 
or  to  be  responsible  for  the  deficiency;  bui 
the  trustee  claiming  that  the  securities  are 
insufficient,  the  courl  should,  before  direct- 
ing the  investments  to  be  turned  over,  in- 
quire into  and  determine  their  sufficiency  a^ 
investments  of  the  trust  funds  -Macy  vs. 
Mercantile  Trust  Co.,  2  Rob.  23.5. 

3.  When  Signing  as  Individual. 

Where  a  lease  and  contract  for  the  sale  of 
land  held  by  one  as  a  trustee  recite  that  such 
person,  "trustee  at  *  *  *  doth  hi 
let,"  and  they  are  signed  and  sealed  by  such 
person,  and  relate  to  the  trust  property,  they 
are  to  be  construed  as  having  been  executed 
by  him  in  his  fiduciary  capacity. — Connelly 
vs.  Haggerty,  20  Dick.  596.     A.  2  Rob.  794. 

4.  When    Deviating    from    Terms    of 
Trust. 

A  trust  deed  provided  that  the  trustee 
might  convey  the  property  by  deed,  duly 
signed,  sealed  and  acknowledged.  The 
trustee  executed  a  contract  whereby  he,  as 
trustee,  leased  the  property  to  another  for 
a  term  of  years,  the  lessee  having  the  right 
to  purchase  for  a  certain  sum.  Possession 
was  given  the  lessee,  who  paid  the  rent 
under  the  lease  for  several  years.  The  con- 
tract, renting  the  premises  and  giving  the 
lessee  the  right  to  purchase,  was  duly 
executed  under  the  hands  and  seals  of  the 
trustee  and  the  lessee,  in  the  presence  of  a 
subscribing  witness,  its  execution  and  de- 
livery was  duly  proven  and  it  was  recorded 
in  the  county  clerk's  office.  HELD,  the 
execution  of  the  power  by  the  trustee  in 


making  the  agri  I  defective  as  a 

contract  to  convey  lands.  By  a  mistake-  the 
mode  of  its  execution  varies  from  i 

scribed  in  the  trust  deed,  in  that  it  is  not 
acknowledged  by  the  tru -tee.  It  is  an  estab- 
lished principle  of  equity  thai  when  the 
donee  of  a  power  attempts  to  execute  it  and 

by  mi  take  dot     il  tmpi  i  fectly,  equity  will 

interpose  to  carry  the  don.  e'fi  intention  into 

effect,  in  aid  of  a  bona-fide  purchaser  for 
valuable  ,  ,  —Connelly  vs.  Hag- 

A.2  Rob.  794. 


VI.  REMOVAL  OF  TRUSTEE. 

1.  For  Refusal  To  Perform  Duty. 

I  he  o,  pha  n     ci  iutI   has  no  power  to  re- 
move a  trustee  under  a  will  on  the  ground  of 
-I  to  perform  duties  imposed  upon 
him  other  than  those  directed  by  the  statute, 
—In  re  Chittendon,  21  X.  J.  L.  J.  719. 

2.  For  Lack  of  Reasonable  Fidelity. 

Trustees  exist  for  the  benefit  of  those  to 
whom  the  ei  i  n  the 

trust  ir  ;et~  may  exhibit  such 

a  lack  of  reasonable  fidelity,  short  of  dis- 
honesty, as  to  warrant  their  removal  by  a 
court  of  equity. — Lister  vs.  Weeks,  15  Dick. 
215.     .4.  16  Id.  675. 

Upon  the  proofs  exhibited  in  this  case. 
HELD   also,     that    the   trustee   had  been 

guilty  of  such  misconduct  in  the  manage- 
ment of  his  trust  as  to  warrant  his  removal, 
dly  in  view  of  the  ill  feeling  engen- 
dered thereby  between  him  and  his  cestuis 
que  trust. — Ibid. 

3.  When  Acting  as  Executor  and 
Trustee. 

.Although  the  court  of  chancery  does  not 
possess  the  power  to  remove  an  executor 
from  office  or  to  devolve  his  duties  as  execu- 
tor upon  a  receiver,  yet  when  the  duties  of 
an  executor  are  intermingled  with  and  in- 
separable from  his  duties  as  a  trustee,  the 
jurisdiction  of  a  court  of  equity  over  trusts 
and  trustees  will  extend,  in  a  proper  case, 
to  restraining  the  person,  who  is  trustee 
from  performing  his  functions  as  trustee, 
notwithstanding  the  fact  that  such  restraint 
will  incidentally  prevent  his  performance  of 
his  functions  as  executor. — Bentley  vs. 
Dixon,  15  Dick.  353. 


VII.  REVOCATION  OF  TRUST. 

A  deed  of  all  her  property  was  made  by  a 
newly  married  woman  to  her  former  guard- 
ian, in  trust,  to  pay  the  income  to  the 
settler  during  her  life,  and  in  case  she  died 
childless  to  pay  S5.000  to  a  lady  with  whom 
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the  settler  had  lived  and  still  lived.  HELD, 
that  although  the  deed  was,  by  its  terms, 
irrevocable,  it  is,  under  the  conditions,  void- 
able.—Smith  vs.  Boyd,  16  Dick.  175. 

Where  by  a  will  there  is  a  devise  of  title 
to  a  trustee  to  hold  and  invest  the  estate  for 
the  benefit  of  a  wife  during  her  natural  life, 
with  a  remainder,  giving  the  balance  of  the 
estate,  upon  the  death  of  the  wife,  to  the 
testator's  children,  and  the  widow  refuses 
to  accept  the  provisions  for  her  benefit,  her 
refusal  defeats  the  trust  created  for  her,  and 
the  time  of  enjoyment  of  the  gift  over  to  the 
childern  is  accelerated,  and  they  become  at 
once  entitled  to  possession  under  their 
remainder. — Beideman  vs.  Sparks,  16  Dick. 
226.     A.  19  Id.  374. 

A  mere  notice  served  on  the  trustee  by  the 
beneficiary  that,  under  the  powers  vested  in 
her,  she  revoked  and-  made  void  the  trust, 
is  insufficient  to  terminate  it.  The  terms  of 
the  deed  require  that  the  revocation  shall  be 
by  indenture,  both  the  trustee  and  the 
beneficiary  joining  therein. — Lippincott  vs. 
Williams,  18  Dick.  130. 

A  trust  deed  provided  that  the  trustee 
might  revoke  or  alter  the  trusts  declared  or 
that  he  might  convey  the  land  impressed  with 
the  trust  free  of  any  trust,  and  receive  the 
purchase  money,  and  that  the  purchaser 
should  not  be  liable  for  the  application  of 
it,  and  that  the  trustee  should  hold  it  for  the 
purposes  declared  in  the  trust,  or  such  new 
uses  as  he  might  appoint.  HELD,  that  it 
was  not  necessary  to  a  valid  conveyance  by 
the  trustee  that  he  should  "revoke"  the 
trust,  inasmuch  as  the  power  to  sell  or  to 
revoke  might  be  exercised  separately,  and 
the  exercise  of  the  power  to  sell  necessarily 
revoked  the  trust  as  to  the  land  sold. — Con- 
nelly vs.  Haggerty,.20  Dick.  596.  ..4.  2  Rob. 
794. 


VIII.  POWERS  OF  TRUSTEE. 

I.  To  Employ  Funds  in  Improvement 
of  Realty. 

On  a  prayer  for  direction  as  to  the  power 
of  complainant  to  use  funds  to  improve  the 
real  estate  yet  unconverted  into  cash. 
HELD  further,— 

(1)  That  since  on  the  death  of  the  husband 
it  became  the  duty  of  the  surviving  trustee 
to  divide  the  trust  fund  and  designate  and 
set  apart  the  shares  to  certain  persons,  it 
may  be  questioned  whether  he  would  have 
power  to  employ  any  of  such  individual 
shares  in  the  improvement  of  real  estate  not 
converted  into  cash;  but  that  (2)  if  the  sur- 
viving trustee  possessed  such  power  it  was 
coupled  with  a  trust,  exercisable  on  his  dis- 
cretion and  judgment  as  to  the  mode  and 
manner  of  improvement,  and  the  power,  if 
thus  given,  is  not  one  to  be  exercised  by  the 
substituted  trustee. — Dillingham  vs.  Martin, 
16  Dick.  276. 


An  owner  of  land,  part  of  which  adjoined 
the  Delaware  river  and  was  below  high  tide, 
but  embanked  against  tides  with  other  lands, 
under  the  provisions  of  the  Meadow  act  of 
November  29th,  1788,  and  its  amendments 
and  supplements  (Gen.  Stat.,  p.  2022),  de- 
vised said  lands  to  trustees  for  the  life  of  his 
son  Charles,  and,  upon  his  death,  to  Charles' 
children.  It  was  HELD  in  this  court  that 
the  trustees  under  the  said  will  took  an 
estate  for  the  life  of  Charles,  and  that  Charles' 
children  took  a  vested  interest  in  the  re- 
mainder. During  the  life  of  Charles,  the 
banks  of  the  meadow  were  several  times 
broken,  and  the  meadow  company  repaired 
the  same  and  imposed  on  the  meadow  so 
devised  an  assessment  for  the  cost  of  such 
reparation.  The  trustees  advanced  money 
to  pay  the  same,  and  before  their  expendi- 
tures were  repaid,  the  life  cestui  que  trust 
died.  HELD,  that  expenditures  for  such 
reparation  by  trustees  for  the  life  of  another, 
might  be  reimbursed  out  of  any  income 
coming  to  the  cestui  que  trust  for  whose  life 
they  held  title,  but  were  not  chargeable  upon 
his  children  who  had  a  vested  remainder  in 
fee  subject  to  his  life  estate.— Perrine's 
Executors  vs.  Newell,  17  Dick.  14. 

Where  the  proof  leaves  it  doubtful  that 
an  improvement  proposed  under  said  act 
will  be  beneficial  to  the  trust  it  should  not 
receive  judicial  sanction. — In  re  Miller,  17 
Dick.  764. 

Any  jurisdiction  of  the  court  of  chancery, 
otherwise  than  under  Pamph.  L.,  1897,  p. 
190,  to  permit  the  use  of  trust  funds  for  the 
erection  of  a  building  on  lands  also  held  in 
trust  by  the  trustee,  cannot  be  exercised  on 
a  petition,  but  only  on  a  bill. — In  re  Miller, 
1  Rob.  431. 

A  trustee  should  not  be  permitted  to  use 
trust  funds,  pursuant  to  the  above  cited 
statute,  to  erect  a  building  on  lands  held  by 
him  in  trust,  where  the  proof  leaves  it 
doubtful  whether  it  will  be  beneficial  to  the 
trust. — Ibid. 

The  act  of  April  9th,  1897,  "empowering 
executors  and  trustees  holding  land  and  real 
estate  in  trust  to  improve  the  same  and  erect 
buildings  thereon"  (Pamph.  L.,  1897,  p. 
190),  does  not  apply  where  lands  are  de- 
vised to  one  for  life,  with  remainder  to  his 
children. — In  re  Arnot,  1  Rob.  434. 

Nor  does  the  act  apply  in  a  case  where  all 
the  buildings  on  the  premises  have  been 
destroyed  by  fire. — Ibid. 

Nor  does  the  act  authorize  an  executor  to 
use  trust  funds  to  erect  buildings  on  real 
estate,  acquired  by  him  as  executor,  with 
funds  of  the  estate. — Ibid. 

2.  To   Invest   Funds   in   Purchase   of 
Realty. 

Where  a  daughter  was  trustee  of  money  of 
her  father,  with  direction  to  invest  it,  and 
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she  did  invest  it,  in  good  faith,  in  a  farm 
purchased  in  the  name  of  her  husband,  the 
father  knowing  of  and  being  satisfied  with 
the  investment,  she  is  not  personally  liable 
in  a  suit  to  enforce  the  trust,  the  farm  not 
having  passed  beyond  the  reach  of  the  father 
as  cestui  que  trust. — James  vs.  Aller,  21 
Dick.  69.     See  2  Rob.  666. 

Y\  lure  a  father  gave  his  daughter  money 

to  be  held  in  trust  and  invested  bj 
she  and  her  husband  purchased  a  farm  in 
the  name  of  her  husband,  with  the  intention 
of  investing  the  fund,  the  husband  knowing 
that  the  money  was  in  his  wife's  hands  for 
that  purpose,  the  farm,  while  still  in  the 
name  of  the  husband,  is  subject  to  a  lien  in 
favor  of  the  father  for  the  amount  of  the 
fund.— Ibid. 


IX.  CONSTRUCTION   OF   PARTICL  = 
LAR  TRUSTS. 

A  will  created  a  trust,  and  directed  the 
trustees  to  colled  certain  mine  rents  and 
"after  deducting  for  taxes,  repairs,  insur- 
ance and  other  necessary  expenses,  pay  over 
the  residue  to  my  said  wife,  Clarissa ,  for  her 
comfortable  maintenance,  and  that  of  my 
minor  children,  if  necessary  for  that  purpose, 
and  the  balance  of  said  residue  to  my  said 
three  sons,  share  and  share  alike,"  &c. 
HELD,  that  the  will  contemplated  and  pro- 
vided for  payments  to  testator's  scms  from 
time  to  time  out  of  the  "balance  of  the 
residue"  of  the  mine  rents  received,  and  did 
not  impose  on  the  trustees  any  duty  to  re- 
tain and  accumulate  the  mine  rents  to  pro- 
vide for  the  widow's  maintenance,  in  tin- 
contingency  that  the  mine  rents  would  cease 
to  be  collectible. — Baker's  Case,  16  Dick. 
592. 

When  the  court  of  chancer}'  has  adjudged 
that  a  trust  fund,  invested  in  the  stock  of  a 
manufacturing  corporation,  is  in  a  precari- 
ous condition,  and,  if  continued  in  such  in- 
vestment, there  will  result  an  immediate 
loss  of  income  and  a  prospective  diminution 
or  loss  of  value  of  principal,  and,  under  its 
power  over  trusts,  has  sanctioned  and 
directed  a  sale  of  the  stock  and  the  trans- 
formation of  the  stock  into  money  and  other 
stock,  it  is  unnecessary  to  consider  and  de- 
termine the  power  of  the  court  to  make  com- 
pensation out  of  the  corpus  of  the  fund  to 
cestuis  que  trustent  entitled  to  the  income 
for  life,  when  there  is  nothing  in  the  proofs 
to  indicate  that  the  income  of  the  life  tenants 
from  the  transformed  fund  will  be  less  than 
they  would  have  received  if  the  investment 
had  been  left  unchanged. — Lister  vs.  Weeks. 
16  Dick.  623. 

Nor  can  the  cestuis  que  trustent  for  life 
claim  anything  from  the  corpus  of  the  fund, 
on  the  ground  that  they  consented  to  the 
sale  and  asked  the  sanction  of  the  court 
thereto  in  the  expectation  that  they  would 
receive  something  out  of  the  corpus. — Ibid. 


Buildings  on  lands  of  a  corporation,  mort- 

gagi  'i  to  a  trustee  for  the  security  <>f  bond- 
holders,  were   burned  while  the  company 

was  in  the  hands  of  receivers,  win.  were 
continuing  its  business.  The  trustee  n- 
ceived  moneys  from  insurance  companies  for 
loss,  the  policies  being  payable  to  the  trustee. 

Afterwards   the-  court,   with   the  consent  of 

the  complainants,  who  were  bondholders, 
ordered  the  trustee  to  pay  the  insurance 
monej  so  received  to  the  receivers.  They 
df  conveyed  tin-  assets  of  the  in- 
solvent corporation,  with  the  sanction  of 
this  court,  to  a  new  corporation,  and  paid 
to  the  latter  the  said  insurance  money-. 
The  new  corporation  expended  part  of  such 
moneys  in  rebuilding  the  buildings  destroyed 

by  fire,  They  failed  to  complete  the  build- 
ings because  'he  banks  in  which  they  had 
deposited  those  moneys  in  special  accounts 
had  appropriated  them  to  the  company's 

indebtedness      In  I  he  absi  in f  allegations 

of  any  express  contract    made  by  the  new 

company  with  the  receivers  in  respect  to  the 
insurance  moneys,  or  of  any  facts  from  which 
an  implied  contract  would  be  inferred. 
HELD,— 

(1)  That  a  decree  that  the  new  company 
should  account  for  the  unexpended  moneys 
and  pay  them  over  to  the  original  trustee 
would  not  be  warranted ; 

(2)  That  a  decree  that  the  new  company 
should  specifically  apply  those  moneys  to 
the  rebuildingwould  be  equally  unwarranted. 
— Dallett  vs.  Staten  Island  Clav  Co.,  16  Dick. 
39. 

The  effect  of  a  declaration  of  trust  in  the 
case  stated  defined,  and  the  meaning  of  the 
word    "assigns"   in    that    instrum. 
strued. — Smith  vs.  Baxter,   17  Dick.  209. 
A.  19  Id.  793. 

A  will  contained  the  following  residuary- 
clause:  "All  the  rest,  residue  and  remainder 
of  my  estate,  real  and  personal,  whatsoever 
and  wheresoever  found,  I  give  and  bequeath 
unto  my  executors,  hereinafter  named,  and 
their  successors  in  trust,  for  the  purchase  of 
books  upon  the  Philosophy  of  Spiritualism, 
not  sectarian,  or  of  any  creed,  church  or 
dogma,  but  of  free,  liberal  bearing.  Said 
books  to  be  placed  by  my  executors  where 
they  can  be  free  to  all  who  desire  to  think 
for  themselves,  and  who  are  seeking  for  the 
truth  from  the  true  and  living  God,  fori  be- 
lieve in  one  God,  one  Church  and  one  Country, 
first,  the  great  unknown,  second,  the  whole 
human  race,  as  one  family,  third,  the  whole 
Globe  the  home  of  all  nations,  that  is  my 
Trinity."  HELD,  that  the  residuary  gift  is 
expressed  in  terms  sufficiently  certain  to  en- 
able it  to  be  carried  into  effect .  That  though 
the  trust  is  a  perpetuity,  which  "executors 
and  their  successors"  cannot  execute,  yet 
it  is  also  a  charity,  which  a  court  of  equity 
will  not  permit  to  fail  for  want  of  a  trustee. 
— Jones  vs.  Watford,  17  Dick.  339. 

A  testator  bequeathed  personalty  to  his 
executors  in  trust  to  collect  the  interest  and 
pay  the  expenses  of  a  house  given  to  the  use 
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of  his  wife,  and,  on  her  decease  or  marriage, 
to  his  daughter,  and  to  pay  the  balance  of 
the  interest  to  his  wife  during  her  natural 
life,  and,  after  her  death,  to  set  off  the  said 
personalty  to  his  daughter  or  her  heirs.  If 
the  said  daughter  should  die  without  issue 
surviving,  or  children  of  such  issue,  then 
the  personalty  was  to  revert  to  testator's 
estate,  to  be  distributed  as  though  he  had 
died  intestate.  Subsequent  to  testator's 
death,  and  prior  to  the  death  of  her 
mother,  the  daughter  died,  unmarried  and 
without  issue,  having  devised  her  interest 
under  the  will  to  her  mother.  HELD,  that 
the  persons  who  were  to  take  as  "heirs"  of 
the  testator  under  the  limitation  over  on 
the  daughter's  death  without  issue,  were 
those  who  answered  the  description  of 
testator's  heirs  at  the  time  of  his  death,  and 
the  legatees  of  the  mother  would  take  her 
interest  derived  through  the  daughter's  will. 
— Tuttle  vs.  Woolworth,  17  Dick.  532. 

Where  a  will  directs  that,  in  the  event  of 
a  certain  devisee's  death,  without  surviving 
issue,  testator's  house  and  lot  shall  be  sold 
and  the  proceeds  divided  among  his  heirs, 
the  executor,  as  trustee,  is  not  entitled  to 
direction  of  the  court  as  to  the  disposition 
of  the  proceeds  of  sale  until  the  sale  has  been 
made  and  the  proceeds  are  on  hand. — Ibid. 

A  trust  deed  authorized  the  trustee,  his 
heirs  or  assigns,  and  the  beneficiary,  at  any 
time  during  the  latter's  life,  by  joining  in  a 
deed,  to  revoke,  alter  or  make  void  all  or  any 
of  the  uses  or  estates  limited  in  the  trust 
lands,  and,  by  such  indenture,  or  by  any 
other  indenture,  to  convey  the  land  in  fee 
simple  or  in  mortgage,  or  any  less  estate, 
freed  and  discharged  from  any  trust  or 
1 1  [  1 1 1 1  a  l  i '  in  whatsoever,  or  by  such  indenture 
to  appoint  and  declare  any  new  or  other 
uses  of  t lie  said  land,  and  the  moneys  arising 
from  such  sale  or  loan  to  invest  in  other  real 
estate,  &c,  subject  to  the  same  uses  and 
trusts  and  under  the  same  provisions  as 
before  declared  concerning  the  trust  land. 
Afterwards  the  trustee  and  the  beneficiary 
joined  in  a  conveyance  of  the  property. 
HELD,  the  proceeds  of  the  sale  belong  to 
the  trustee  as  part  of  the  trust  estate.  The 
trustee  and  beneficiary  have  power,  under 
the  terms  of  the  deed,  to  revoke  or  alter  the 
trust  as  to  the  uses  and  estates  in  the  pro- 
ceeds of  the  sale  in  the  same  manner  that 
the  deed  gave  them  power  to  revoke  or  alter 
it  as  to  the  uses  and  estates  in  the  land. — 
Lippincott  vs.  Williams,  18  Dick.  130. 

I  esiat or  devised  and  bequeathed  to  his 
executors  the  residue  of  his  estate  in  trust, 
among  other  things,  "to  give  and  distribute 
one  hundred  thousand  dollars  thereof,  within 
five  years  from  the  date  of  my  death,  for 
Mieh  religious,  charitable  or  educational  or 
other  purposes  as  they  may  deem  advisable, 
pro\ided,  nevertheless,  that  no  portion 
thereof  shall  be  given  to  or  distributed 
among  his  wife  or  children,  individually  or 
collectively."     HELD,— 

(1)  That  by  the  true  construction  of  the 
language  used  by  testator    to  express  his 


intent,  i-he  trustees  were  permitted  to  devote 
the  sum  named  to  purposes  other  than  those 
which  are  religious,  charitable  or  educational, 
and  therefore  to  other  than  charitable  uses; 
and 

(2)  That  although  by  such  construction 
the  testamentary  disposition  of  the  $100,000 
fails  and  that  sum  will  thereby  go  to  tes- 
tator's widow  and  children,  an  intent  to 
limit  the  trustees  in  disposing  of  that  sum 
to  uses  which  are  charitable  but  other  than 
religious  or  educational,  is  not  discoverable 
in  the  proviso  that  no  part  of  the  sum  should 
be  given  or  distributed  to  his  widow  or 
children,  or  any  of  them. — Hyde's  Execu- 
tors vs.  Hyde,  19  Dick.  6. 

Testator  died  seized  and  possessed  of  a 
considerable  estate,  leaving  a  grandson,  his 
sole  descendant  and  the  only  child  of  a  son 
by  his  first  wife,  and  also  leaving  a  widow, 
to  whom,  by  his  will,  he  left  his  entire  estate, 
with  this  provision  for  his  grandson:  /'Item. 
My  son  having  departed  this  life  leaving  an 
only  child  of  tender  years,  I  have  made  pro- 
visions for  the  care,  support  and  education 
of  the  said  child  until  his  arrival  at  twenty- 
one  years  of  age,  leaving  the  entire  charge 
and  disposition  of  that  matter,  however,  in 
the  good  judgment  and  discretion  of  my  said 
wife,  Catherine  Ellis."  No  other  provision 
had  been  made  by  the  testator  for  the  grand- 
i  on.     HELD  — 

(1)  That  the  estate  of  the  testator  in  the 
hands  of  the  widow  was  charged  with  the  care, 
support  and  education  of  the  infant  until  he 
attained  twenty-one  years  of  age; 

(2)  That  the  court  would  enforce  this 
charge  and  fix  the  amount  to  be  appropri- 
ated for  that  purpose; 

(3)  That  the  widow  shall  have  the  right  to 
see  to  the  proper  expenditure  of  the  sum 
fixed  by  the  court,  and  such  rights  will  be  in 
satisfaction  of  that  part  of  the  provision 
giving  her  the  charge  and  disposition  of  thai 
matter.— Ellis  vs.  Ellis,  19  Dick.  37.">. 

The  sole  question  in  this  case  is  whether 
the  will  gives  the  legal  estate  to  the  trustees 
and  whether  the  person  or  corporation 
named  in  the  will  is  competent  to  take. — 
Jones  vs.  Watford,  19  Dick.  785. 

Testatrix  devised  lands  to  her  executors 
in  trust  to  collect  the  rents,  issues  and  profits 
during  the  life  of  her  sister;  to  pay  over  to 
her  sister  during  her  life,  out  of  said  rents, 
issues  and  profits,  $500  semi-annually,  and, 
after  paying  municipal  charges  on  the  lands, 
to  deposit  the  surplus  of  the  rents  to  their 
credit  in  bank  at  interest,  until  her  sister's 
death.  She  empowered  and  directed  them, 
after  such  death,  to  sell  said  land  and  to 
distribute  the  proceeds  of  the  sale,  together 
with  the  rents  in  bank,  to  other  persons 
named.  It  appeared  that  the  rents  of  said 
lands,  after  paying  expenses  of  collection, 
repairs  necessary  to  preserve  the  buildings 
thereon,  insurance  of  the  buildings  and  taxes 
and  water  rents  imposed  by  municipal 
authority,  were  insufficient  to  enable  the 
trustees  to  pay  $500  semi-annually.     Upon 
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bill  for  construction  of  the  will  and  direction 
,,1  the  trustees.  HELD,  that  the  question 
submitted  musl  be  determined  from  the 
intent  of  the  testatrix  disclosed  by  the 
language  of  her  will;  thai  the  plain  intent 
indicated  thereby  was  to  devote  to  the  pay- 
ment of  her  sister,  semi-annually.  SO  much 
of  the  rent-  as  remained,  after  i 
expenditures  to  preserve  the  trust  fund,  no1 
exceeding  $500,  and  if  the  remainder  was 
insufficient  for  that  purpose,  they  could  no1 
make  up  the  deficiency  by  a  resort  to  other 
portions  of  the  estate,  or  by  a  mortgage  or 
sale  of  said  lauds.— Hopkins  vs.  Heiny.  19 
Dick.   12. 

A  testator, by  hie  will,  created  a  trust  fund 
for  the  benefit  of  a  son,  to  whom  a  life  m- 
interest    therein    had    been    given,    and    em- 

powered  the  trustees  thereof  to  advance 
and  pay  over  to  sueh  son,  in  his  lifetime,  out 
of     said     fund.     ;niv     sum.     not     exceeding 

skip, dpi),  at  their  discretion;  and  further 
empowered  sueh  son,  by  his  will,  made  under 
certain  circumstances,  todi  poseol  >  150 ,000 

on!  of  said  fund  to  any  person  he  mighl  see 
lit.  The  trustees  advanced  to  said  son  from 
said  fund  an  amount  less  than  $100,000. 
Ihe  son  died  under  circumstances  which 
rendered  applicable  the  power  conferred  on 
liim  to  dispose  of  $150,000  out  of  the  fund 
by  his  will.  HELD,  that  upon  the  true 
construction  of  the  will  of  the  father,  tin- 
son's  power  of  disposition  was  not  dimin- 
ished by  the  amount  previously  advanced 
to  him.  but  extended  to  the  whole  amount 
of  the  fund  remaining  in  the  trust  after  such 
advancement,  if  the  same  was  less  than 
$150,000. — McCook  vs.  Mumby,  19  Dick. 
394. 

Testator  devised  the  residue  of  his  realty 
to  four  devisees,  in  equal  shares,  naming 
three  of  them  as  executors,  and  directing 
them  to  sell  "all  or  any  part"  of  such  realty 
and  divide  the  proceeds  among  the  devisees. 
No  sale  was  had,  but  a  partition  was  effected 
by  an  exchange  of  conveyances,  the  deed  to 
the  share  of  one  devisee  being  made  by  the 
executors  to  her  husband.  HELD,  that  the 
husband  did  not  take  an  absolute  title,  on 
the  theory  of  equitable  conversion  and  reduc- 
tion of  the  property  to  possession  as  per- 
sonalty, as  the  discretionary  character  of  the 
power  of  sale  given  the  executors  precluded 
equitable  conversion. — Condit  vs.  Bigalow, 
19  Dick.  504. 

Even  had  there  been  an  equitable  o  n\  er- 
sion,  the  partition  amounted  to  a  reconver- 
sion.— Ibid. 

Where  testator  bequeathed  money  in  trust 
to  pay  the  interest  to  his  wife  for  life,  and  at 
her  death  bequeathed  part  of  the  principal 
to  his  sister,  or,  if  she  should  die  before  re- 
ceiving her  share,  then  to  her  heirs,  and  the 
remainder  of  the  principal  to  the  heirs  of  his 
deceased  brother,  the  next  of  kin  of  the 
sister  are  to  be  ascertained  as  of  the  date  of 
her  death,  she  dying  before  receiving  her 


share,  and  those  of  the  brother  as  of  the  date 
of  testator's  death. — Trenton  Trust  Arc,  Co. 
vs.  Donnelly,  20  Dick.  120. 

Money  was  bequeathed  in  trust  to  pay  the 
interest  to  one  for  life,  the  corpus  to  go  to 
Others     on     her     death.      The     corpus     was 

diminished  by  unfortunate  investments,  and 
thereafter  interest  on  the  reduced  corpus 
alone  was  paid  the  life  tenant.  HELD,  that 
the  loss  should  he  apportioned  by  paying  the 
reduced  corpus  to  the  remaindermen  and  the 
il  representative  of  the  life  tenant  in 
the  proportion  thai  the  original  corpus  I. 
to  the  unpaid  interest  on  the  part  of  the 
corpus  which  was  lost. — Ibid. 

By  the  will  of  Jacob  S.  lingers,  deceased, 
testator  created  a  trust  fund,  consisting  of 

both  real  and  pi  i--in.il  .--tat.',  and  provided 
thai  the  income  therefrom  should  be  applied 
I  lo  the  payment  of  all  taxes  and  a 
i  meats  anil  other  impositions  upon  the  trust 
fund:  (2)  to  pay  to  each  of  two  infants  $500 
annually,  as  long  as  he  should  live;    (3)  to 

use  and  apply  the  remainder  in  improve- 
-  upon  the  real  estate  in  the  trust,  and 

I  It)  any  balance  of  the  income  let  so  u-ed, 
was  to  go  to  the  Metropolitan  Museum  of 
Art  in  the  city  of  New  York.  The  trustees 
were  empowered  to  li"i-r  the  real  estate  in 
the  trust  for  term-  not  exceeding  fifteen 
I  1 1. in  the  death  of  the  longest  liver 
of  the  two  infants,  it  is  provided  that  the 
whole  trust  fund  shall  go  to  the  Metropolitan 
Museum. — Pennington  vs.  Metropolitan  Mu- 
seum. 20  Dick.  11. 

The  Metropolitan  Museum,  having  applied 
to  the  trustees  of  the  fund  for  immediate 
possession  of  the  real  estate  in  the  trust, 
undertaking  to  thereafter  relieve  the  trustees 
from  the  payment  of  any  taxes,  assessments 
or  impositions  thereon,  the  trustees  filed 
their  bill  for  instructions  and  directions  re- 
specting their  conduct  in  the  management  of 
the  trust.— Ibid. 

By  the  proofs  it  appears  that  the  present 
income  "f  the  whole  fund  is  insufficient  to 
discharge  the  annual  taxes  now  imposed  on 
the  real  estate  in  the  fund,  and  that  there  is 
no  reason  to  anticipate  that  the  income  will 
hereafter  become  sufficient  to  pay  the  taxes, 
assessments  and  other  impositions  thereon. 
HELD  — 

(1)  That  if  testator  did  not  anticipate  and 
provide  for  the  case  of  the  income  being 
exhausted  in  the  payment  of  the  impositions 
upon  the  real  estate,  and  if,  by  a  change  of 
the  scheme  for  the  management  of  the  trust, 
the  benefit  intended  for  the  infant  benefi- 
ciaries and  the  residuary  beneficiary  may  be 
carried  out,  with  the  consent  of  the  latter, 
this  court  has  power  to  direct  and  instruct 
the  trustees  to  so  change  the  scheme  of  the 
trust  as  to  effectuate  the  testator's  intention; 

(2)  That  the  power  to  direct  such  change 
of  scheme  is  grounded  on  the  necessity  of 
such  a  change  to  effectuate  testator's  inten- 
tion, which,  under  the  present  circumstances, 
cannot  be  carried  out ; 
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(3)  That  the  court  will  not  refrain  from 
exercising  its  power  in  that  regard  because 
two  of  the  beneficiaries  are  infants,  or  be- 
cause objections  are  made  in  behalf  of  one  of 
the  infants,  if  it  is  convinced  that  such 
change  is  for  the  benefit  of  the  infants  and 
their  interests  can  be  effectually  secured  to 
them. — Ibid. 

The  trust  in  question  was  created  and  its 
scheme  of  management  prescribed  by  the 
first  codicil  of  testator's  will,  the  terms  of 
which  justify  the  inference  that  testator 
contemplated  that  the  income  from  the  trust 
fund  would  suffice  to  pay  the  taxes,  assess- 
ments and  other  impositions,  and  also  the 
annual  sums  to  the  infant  beneficiaries.  By 
a  subsequent  codicil,  testator  provided  that 
if  at  any  time  the  income  should  not  be 
sufficient  to  discharge  the  taxes  and  assess- 
ments, the  deficiency  should  be  paid  by 
the  residuary  beneficiary,  out  of  the  income 
from  other  property  bequeathed  to  it  by 
the  will.  HELD,  (4)  that  by  the  true  con- 
struction of  this  provision,  the  testator 
therein  provided  for  the  case  of  assessments 
for  municipal  improvements  imposed  casu- 
ally and  from  time  to  time,  and  which  at 
times  might,  when  added  to  the  annual 
taxes,  exhaust  the  income  of  the  fund,  and 
did  not  have  in  contemplation  or  provide 
for  the  case  of  annual  taxes  exhausting  the 
income  and  constantly  depriving  the  infant 
beneficiaries  of  the  benefit  intended  for 
them. — Ibid. 

While  a  cestui  que  trust  may  be  invested 
with  the  powers  of  and  permitted  or  required 
to  act  as  a  trustee,  yet  Ms  interest  as  cestui 
que  trust,  especially  when  it  is  for  life  only, 
being  at  variance  with  bis  duty  as  trustee, 
courts  will  not  adopt  a  construction  of  a  will 
involving  such  conflict  of  interest  unless  the 
testator's  intent  to  accomplish  such  result 
is  clear. — In  re  Vreeland,  21  Dick.  297. 

A  will  giving  to  A.  a  sum  of  money  in 
trust,  the  interest  to  be  paid  to  A.  annually, 
and  after  her  death  the  principal  sum  to  be 
divided  among  her  children,  created  a  trust 
in  A.,  though  she  was  also  cestui  que  trust, 
and  entitled  her  to  receive  the  fund  from 
testator's  executors  and  hold  it  on  the  trusts 
specified. — Ibid. 

By  the  will  of  John  M.  Lippincott.his  n  sid- 
uary  estate  was  bequeathed  and  devised 
to  a  trustee,  in  trust  (among  other  things) 
to  pay  the  net  income  to  his  daughter  Annie, 
for  life,  and  in  case  the  net  income  should 
prove  insufficient  for  her  necessary  support 
and  maintenance,  authority  was  given  the 
trustee  to  pay  to  her,  out  of  the  principal, 
such  weekly  or  monthly  allowance  as  might  be 
required  for  such  support  and  maintenance. 
HELD,  that  no  jurisdiction  has  been  con- 
ferred upon  an  orphans  court,  either  by  sec- 
tion 3  of  the  Orphans  Court  act  of  1898,  or 
by  any  legislation,  to  determine  whether 
the  trustee  was  properly  performing  the 
trust,  or  to  direct  the  trustee  how  to  per- 
form the  same. — In  re  Lippincott,  2  Rob. 
578. 


A  will  directed  the  executors  to  convert 
the  entire  estate  for  the  purpose  of  paying 
legacies  and  carrying  out  its  provisions. 
Payment  of  the  legacies  was  postponed  until 
two  years  after  testator's  death,  the  in- 
come during  that  period  to  be  added  to  the 
principal.  The  executors  were  expressly 
authorized  to  reinvest  the  proceeds  of  the 
sale  of  the  estate,  in  their  discretion.  The 
residue  of  the  estate  remaimng  after  the  pay- 
ment of  certain  legacies  was  to  be  divided 
into  five  equal  parts,  which  were  to  be  turned 
over  and  paid  to  a  trustee.  HELD,  that 
the  investments  authorized  to  be  made  by 
the  executors  pending  distribution,  as  well 
as  the  securities  which  the  testator  owned 
at  his  death,  could  be  divided  by  them  as 
com  prising  part  of  the  residue  and  turned 
over  to  the  trustee  as  residuary  legatee;  and 
that  the  division  and  payment  to  the  trustee 
were  to  be  made  as  soon  as  practicable,  but 
not  until  after  two  years  from  testator's 
death. — Macy  vs.  Mercantile  Trust  Co.  2 
Rob.  235. 

A  legatee  whose  legacy  by  the  terms  of  the 
will  is  to  be  paid  "when  the  property  is  dis- 
posed of"  is  entitled  to  maintain  a  bill  to 
compel  the  executor,  to  whom  the  property 
was  devised  in  trust  for  the  execution  of  the 
will,  with  power  to  sell  at  such  time  and  on 
such  terms  as  should  seem  meet  to  him,  to 
execute  tin'  1  rust ,  but  not  for  ;i  partition  of 
the  lands. — White  vs.  Grossman,  3  Rob.  528. 

Testatrix  gave  her  residuary  estate  to 
trustees,  in  trust,  to  divide  into  five  equal 
shares,  and  to  pay  over  one  of  the  shares  to 
each  of  her  brothers,  and  to  hold  and  manage 
one  of  the  remaining  shares  for  each  of  her 
three  sisters,  and  to  pay  over  to  them  the 
rents  and  profits  thereof,  with  power,  under 
certain  contingencies,  to  convey  the  real 
estate,  if  any,  to  different  persons.  HELD, 
that  the  trustees  had  power  to  convert  the 
real  estate  into  money  for  the  purpose  of 

performing  the  trusts  imposed  on  them 

Varick  vs.  Smith,  3  Rob.  505. 

Testatrix  gave  her  residuary  estate  to 
trustees,  in  trust,  to  hold  three  shares  for 
her  three  sisters.  Each  share  was  to  be 
invested  and  the  rents  and  profits  paid  over 
t  <  tli  writer  for  whem  it  w.t,  eel  ip.ut  fcr 
her  life,  and  on  her  death  to  lie  paid  to  her 
children  as  she  should  appoint.  In  default 
of  any  appointment,  the  children  were  to 
take  the  share  equally,  and  in  case  there 
were  no  children,  the  share  was  sriven  to  the 
sister's  next  of  kin.  Two  of  the  sisters  pre- 
deceased the  testatrix.  HELD,  that  the 
shares  to  them  did  not  lapse,  as  testatrix 
had  provided  against  a  lapse  by  the  direc- 
tion that  the  shares  should  go  to  such  sisters' 
ticvt  ,,f  kin. — Ibid. 

Testatrix  devised  and  bequeathed  her 
residuary  estate  to  trustees  in  trust,  to  divide 
the  same  into  five  equal  shares,  and  to  pay 
over  one  of  the  shares  to  each  of  her  brothers 

if  living,  but  if  any  should   have  died,   his 
issue  should  take  the  share  which  his  parent 
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would     have     been     entitled     to     if     living. 

HELD,  thai  on  the  death  of  one  ol  the 
brothers  leaving  issue  during  the  life  of  the 

testatrix,  t  lie  issue  were  rut  it  led  to  his  share. 
—Ibid. 

On  the  death  of  one  of  the  brothers  with- 
out issue  during  the  life  of  the  testatrix,  his 
share  lapsed  and  a  trust  resulted  in  favor  of 
the  heirs  at  law  and  next  of  kin  of  testatrix. 
—Ibid. 

Where  a  beneficiary  in  a  will  giving  prop- 
erty to  a  trustee  for  beneficiaries  for  life, 

and  on  their  death  to  their  children  as  they 
should  appoint,  and  in  default  of  appoint- 
ment, to  persons  designated,  is  alive,  the 
court  will  not  give  the  trustee  direction  as 
to  his  duty  in  case  she  should  die  without 
making  tin'  appointment  authorized. — Ibid. 

The  scheme  of  a  will  providing  I 
tribution of  the  residue  among  the  children 
of  the  testatrix  at  a  fixed  future  time  HELD 
to  lie  altered,  as  to  one  of  the  children,  by  a 
codocil  providing  that  his  share  should  be 
paid  to  a  trustee,  who  should  pay  the  in- 
come thereof  to  him  during  his  life,  ami  at 
his  death  should  pay  the  share  to  his  heirs. — 
Thorp  vs.  Thorp,  3  Rob.  530. 


X.  ACCOUNTING  OF  TRUSTEE. 

The  burden  of  proof  is  upon  an  accounting 
trustee  to  show  that  he  is  entitled  to  the 
allowance  for  which  he  claims  credit. — 
McCulloch  vs.  Tomkins,  17  Dick.  262. 

When  a  trustee,  acting  under  a  trust  to 
collect  and  pay  over  or  invest  for  the  sole 
benefit  of  a  cestui  que  trust,  purchases  land 
in  his  own  name  and  pays  for  it  wholly  with 
the  trust's  funds,  he  will  be  decreed  to  convey 
to  his  cestui  que  trust  the  land  so  purchased, 
and,  on  stating  the  trust  account,  will  be 
entitled  to  an  allowance  of  credit  for  the 
amount  of  trust  funds  actually  expended  in 
the  purchase. — Ibid. 

Where  such  a  trustee  appropriates  the 
trust  funds  to  his  own  use,  without  identify- 
ing them,  and  purchases  real  estate  there- 
with, all  without  the  knowledge  or  consent 
of  the  cestui  que  trust,  and,  when  called  to 
account,  sets  up  a  false  claim  for  greater 
allowances  of  credit  than  he  is  entitled  to, 
he  should  not  be  allowed  commissions  for  his 
services  as  trustee. — Ibid. 

A  customer  opened  at  the  same  time  two 
accounts  with  a  broker,  one  in  his  individual 
name  and  the  other  in  his  name  as  trustee. 
The  individual  account  was  a  speculative 
one,  and  the  trustee  account  was  chiefly  a 
loan  account.  The  former  was  a  continuing 
one,  while  the  latter  was  settled  twice  and 
reopened  for  a  third  time.  In  a  suit  by  a 
beneficiary  of  the  trust  estate  against  the 
broker  for  an  accounting,  evidence  examined, 
and  held  sufficient  to  show  that  the  broker 


had  notice  that  the  deposits  in  the  trust  ac- 
count wen-  trust  property.  Jeffray  vs. 
Towar,  is  Dick.  530. 

A  trustee  should  not  be  allowed  credit  for 
money  alleged  to  have  been  paid  for  a  judg- 
ment against  the  trust  estate  merely  on  his 
own  testimony  as  to  such  payment,  without 
any  voucher  or  evidence  of  judgment  or 
execution. — Willis  vs.  Clymer,  21  Dick.  284. 

Where  an  attorney-at-law  prepared  a  trust 
deed  for  clii Tits  for  whom  he  had  acted  lief. , re, 
in  which  deed  he  was  named  as  trustee  to 

hold  the  property,  sell  the  same,  and  apply 
the  proceeds  to  pay  off  all  liens  and  encum- 
brances, and  any  and  all  costs,  charges  and 
counsel  fees  connected  with  the  sale  or  re- 
demption of  the  property,  the  trustee  was 
not  entitled  to  retain  any  part  of  the  fund 
arising  from  the  sale  of  property  as  remuner- 
ation for  professional  services  rendered  be- 
fore the  trust  deed  was  made. — Ibid. 

He  was  entitled,  however,  to  reasonable 

counsel  fees  for  services  rendered  after  the 
execution  of  the  deed. — Ibid. 

H.  was  the  physician,  confidential  friend 
and  adviser  of  W.,  from  whom  he  received 
$15,000,  to  be  held  in  trust  for  her  benefit. 
He  used  some  of  the  money  to  pay  bills  for 
her;  some  he  appropriated  to  his  own  use, 
and  some  he  invested  in  a  farm,  and  in 
machinery,  stock  and  implements  for  operat- 
ing it,  taking  title  to  the  farm  in  the  name  of 
W.  II.  conducted  the  farm  as  if  it  were 
his  own,  operating  it  at  a  lo<>.  W.  also 
mortgaged  the  farm  for  $2, 200,  H.  receiving 
the  proceeds.  Finally  W.  took  possession 
of  the  farm  and  sold  the  stock,  implements 
and  machinery,  and  seeks  an  accounting 
from  H.  HELD,  that  H.  is  chargeable  with 
the  original  $15,000,  with  interest,  and  the 
$2,200  raised  on  mortgage,  with  interest, 
but  not  with  the  income  from  the  farm ;  and 
that  he  is  entitled  to  credit  for  the  cost  of  the 
farm  and  permanent  improvements  as  of 
the  time  W.  took  possession,  and  for  the 
moneys  realized  from  the  sale  of  the  stock, 
machinery  and  implements,  and  also  for  all 
moneys  paid  to  W.  or  for  her  use,  not  includ- 
ing any  expenses  of  operating  the  farm. — 
Wieters  vs.  Hart,  1  Rob.  507. 

A  bill  by  a  beneficiary  under  a  foreign  will, 
against  the  executrix  and  trustee  thereunder, 
alleging  that  the  latter  has  not  accounted 
for  the  estate  in  a  foreign  jurisdiction,  but 
has  removed  the  assets  to  this  state  and 
used  them  (with  other  moneys)  in  the  pur- 
chase of  real  estate  which  she  caused  to  be 
conveyed  to  her  children,  they  having 
knowledge  of  such  use  of  the  assets,  and  seek- 
ing an  accounting  of  the  assets,  and  a  charge 
upon  such  real  estate,  is  not  open  to  demur- 
rer.— Holzer  vs.  Thomas,  3  Rob.  515. 

The  bill  further  alleging  that  the  same 
defendant  was  also  executrix  and  trustee 
under  a  will  of  a  resident  of  this  state  in 
which  complainant  was  interested),  and  had 
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never  properly  accounted  for  the  assets 
thereof,  but  had  mingled  them  with  the 
assets  derived  from  the  foreign  estate  above 
referred  to,  and  used  them  in  the  purchase 
of  said  real  estate,  and  seeking  an  account- 
ing and  relief  as  to  such  real  estate.  HELD, 
not  open  to  a  demurrer  for  misjoinder  of 
causes  of  action,  the  two  separate  account- 
ings sought  being  essential  and  necessary  to 
the  main  relief  prayed  against  the  real  estate 
thus  acquired  from  the  mingled  assets. — 
Ibid. 

While  unexplained  laches  appearing  on  the 
face  of  the  bill  is  good  ground  of  demurrer. 
HELD,  that  the  allegations  of  this  bill,  if 
proved,  will  explain  the  long  delay  apparent 
on  the  face  of  the  bill. — Ibid. 


XI.  RIGHTS  OF  PURCHASER  FROM 
TRUSTEE. 

V.,  who  held  the  legal  title  to  certain 
premises  charged  with  a  resulting  trust  in 
favor  of  F.,  conveyed  the  same  to  one  K., 
in  satisfaction  of  a  debt  due  from  her  to  him, 
he  having  no  knowledge  of  the  existence  of 
the  trust.  At  the  time  of  the  conveyance 
F.  was  in  possession  of  the  premises.  HELD, 
that  F.'s  possession  was  constructive  notice 
to  K.  of  the  right  under  which  he  was  in  the 
occupation  of  the  premises,  and  that  K. 
took  title  thereto  subject  to  the  trust  exist- 
ing in  favor  of  F.  HELD,  further,  that  the 
failure  of  F.  to  institute  proceedings  for  the 
enforcement  of  the  trust  until  the  expiration 
of  two  years  after  the  conveyance  to  K.  was 
not  such  laches  as  barred  him  from  obtaining 
full  relief  against  K.,  and  would  not  justify  a 
court  of  equity  in  refusing  to  direct  a  con- 
veyance of  the  premises  by  K.  to  him,  ex- 
cept upon  condition  that  he  pay  to  K.  the 
amount  of  the  indebtedness  in  satisfaction 
of  which  the  latter  received  the  conveyance 
from  V. — Flaherty  vs.  Cramer,  17  Dick.  758. 

A  grantor  by  warranty  deed  of  lands  im- 
pressed in  the  grantee's  hands  with  a  result- 
ing trust  is  not  estopped  by  his  warranty 
from  acquiring  the  interest  of  the  cestui  que 
trust. — Condit  vs.  Bigalow,  19  Dick.  504. 

Under  the  lease  containing  an  agreement 
to  sell  at  a  named  price  at  the  option  of  the 
lessee,  he  became  the  purchaser  of  the  right 
to  buy  the  property.  His  privilege  to  buy 
induced  the  taking  of  the  lease  and  the  pay- 
ment of  the  rent.  He  became  a  bona-fide 
purchaser  of  the  right  to  buy,  for  the  valuable 
consideration  paid  by  him  in  the  rent. — ■ 
Connellv  vs.  Haggertv,  20  Dick.  596.  A.  2 
Rob.  794. 


TO 


XII.  RIGHTS    OF    CREDITORS 
TRUST  FUNDS. 


Where  a  husband  conveyed  lands  in  trust 
for  the  benefit  of  his  wife  and   children, 


creditors  of  the  wife  cannot  subject  such 
lands  to  the  payment  of  her  debts. — Stout 
vs.  Apgar,  3  Rob.  337. 


TUNNELS. 

Under  section  2  of  the  Eminent  Domain 
act,  it  is  not  necessary,  in  a  petition  for  the 
condemnation  of  tunnel  rights,  to  allege 
that  the  proposed  tunnel  will  be  so  built,  or 
be  kept  in  such  condition  as  to  make  the 
surface  of  the  ground  above  the  same  firm 
and  safe  for  buildings  and  other  erections 
thereon,  or  that  it  will  be  at  such  depth 
beneath  the  land  as  not  to  interfere  with  the 
use  thereof. — McEwan  vs.  Pennsylvania 
Railroad  Co.,  43  Vr.  419. 


TURNPIKES. 

There  was  no  statutory  authority  that 
authorized  the  assessor  of  a  borough  in  1896 
to  tax  the  section  of  a  turnpike  road  within 
his  borough  as  so  much  real  estate,  against 
the  company  that  was  incorporated  to  estab- 
lish and  maintain  such  road. — Turnpike 
Company  vs.  Haas,  32  Vr.  174. 

A  turnpike  company,  by  its  charter,  was 
employed  to  collect  toll  for  every  carriage 
drawn  by  one  or  more  beasts  which  traveled 
over  its  road,  and  to  stop  any  person  driving 
any  carriage  of  burden  or  pleasure  who  at- 
tempts to  pass  its  gates  without  having  paid 
the  specified  toll.  HELD,  that  this  charter 
provision  did  not  authorize  the  exaction  of 
toll  from  a  bicycle  rider  traveling  along  the 
company's  turnpike  upon  Ins  wheel. — 
Gloucester  Turnpike  Co.  vs.  Leppe,  33  Vr. 
92. 

On  an  application  to  a  judge  of  the  com- 
mon pleas,  presenting  a  prima  facie  case, 
under  the  amendment  of  the  act  relating  to 
turnpike  companies  (Gen.  Stat.,  p.  3696), 
the  judge  is  not  required  to  receive  evidence 
and  pass  on  the  question  whether  the  turn- 
pike was  out  of  repair  in  the  particulars  set 
forth  bv  the  complainant. — Turnpike  Co.  vs. 
Holman,  34  Vr.  519. 

Proceedings  against  the  Tinton  Falls 
Turnpike  Company  to  compel  the  keeping 
open  of  its  gates  because  its  road  is  out  of 
repair,  must  conform  to  the  act  relating  to 
turnpike  companies,  approved  February 
24th.  1882,  and  its  supplement  approved 
March  23d,  1892.— Tinton  Falls  Turnpike 
Co.  vs.  Hance,  35  Vr.  480. 

The  averment  in  a  declaration  that  the 
plaintiff  was  "lawfully  driving  along  the 
turnpike  road"  of  the  defendant,  is  adequate 
to  show  that  he  was  not  a  trespasser  thereon, 
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but  it  will  not  justify  the  conclusion  thai  be 
was  there  with  any  greater  right  than  that  of 

a  mere  licensee.—  Tavlor  vs.  Haddonfield  and 
Camden  Turnpike  Co.,  30  Vr.  102. 

The  duty  imposed  by  charter  upon  the 
Bergen  Turnpike  Company,  with  regard  to 
the  condition  of  the  middle  portion  oi  LI 
turnpike,  was  designed  for  the  benefit  of 
travelers,  and  not  of  adjacent  land  owners 
and  a  breach  of  that  duty,  by  which  passage 
between  the  turnpike  and  adjacent  premises 
is  rendered  less  convenient,  does  not  of  itself 
give  a  right  of  action  to  the  owner  of  such 
premises. — Kaufman  vs.  Bergen  Turnpike 
Co.,  42  Vr.  33. 

The  fact  that  the  company  changed  the 

surface  of  the  turnpike  in  a  manner  not 
authorized  by  its  charter,  and  BO  that   rain 

water  gathered  in  a  hollow  in  front  of  the 
plaintiff's  adjoining  land,  gave  the  plaintiff 
no  right  of  action  against  the  company. — 
Ibid. 

Where  the  only  provisions  of  a  turnpike 
road  company's  charter  which  authorize  the 
corporation  to  charge  tolls  empower  it  to 
"demand  and  receive  tolls  for  traveling  each 
mile  of  said  road  not  exceeding  the  following 
rates,"  specifying  rates  for  several  vehicles 
draw  □  by  one  or  more  beasts,  a  man  travel- 
ing the  turnpike  road  upon  a  bicycle  is  not 
within  the  class  from  which  the  company  is 
authorized  to  exact  tolls,  and  the  company 
has  no  power  to  collect  them  from  such  a 
rider. — String  vs.  Camden  &c,  Turnpike  Co., 
12  Dick.  227. 

The  charter  does  not  authorize  the  collec- 
tion of  tolls  from  everything  which  may 
travel  the  turnpike  road,  limiting  only  the 
rate  which  may  be  charged  on  the  things 
named.  It  gives  power  to  take  tolls  from 
the  specific  things  named,  at  the  specified 
rates,  and  from  no  others  at  any  rate. — Ibid. 

The  act  of  March  28th,  1892  (Pamph.  L., 
1892,  p.  299),which  authorizes  turnpike  road 
companies  which  have  faced  their  roads  with 


stone  to  collect  toll-  from  bicycle  ri 

no  application,  under  the  pleadings,  to  this 

case.     Ibid. 


TURNTABLES. 

A  railroad  company  which  maintains  a 
turntable  upon  its  own  land  is  not  liable  for 
an  injury  to  a  child  who  comes  upon  the 
land  and  receives  the  injury  by  playing  with 
the  turntable  without  any  invitation,  ex- 
press or  implied. — Turcss  vs.  New  York, 
Susquehanna  A:  Western  Railroad  Co.,  32  Vr. 
314. 

An  invitation  to  a  child  will  not  be  implied 
from  the  fact  that  the  turntable,  obviously 
designed  for  another  purpose,  furnished  a 
place  fi  >r  play  which  is  attractive  to  children. 
—Ibid. 

A  land  owner  is  ordinarily  under  no  obliga- 
tion to  a  mere  licensee  or  to  a  trespasser  to 
keep  his  premises  in  a  safe  condition,  and  the 
fact  that  the  licensee  or  the  trespasser  is  an 
infant  of  tender  years  affords  no  reason  for 
modifying  this  rule,  and  charging  the  land 
owner  with  a  duty  which  does  not  otherwise 
exist. — Delaware,  Lackawanna  &  Wi  -tern 
Railroad  Co.  vs.  Reich,  32  Vr.  035. 

When  an  owner  of  lands  erects  upon  his 
premises,  for  their  more  beneficial  user,  a 
structure  which  happens  to  be  attractive  to 
children,  he  does  not,  by  such  action,  extend 
an  invitation  to  children  to  enter  thereon.— 
Ibid. 

The  plaintiff,  a  young  child,  was  injured 
while  upon  a  turntable  of  the  defendant 
company.  The  turntable  was  located  upon 
the  private  property  of  the  defendant,  near 
to  a  public  street,  and  was  entirely  unpro- 
tected and  unguarded.  Children  of  all  ages 
frequently  congregated  upon  the  defendant's 
premises  to  play  upon  the  turntable. 
HELD,  that  there  was  no  liability'  on  the 
part  of  the  railroad  company  to  answer  for 
the  plaintiff's  injury. — Ibid. 


u 


ULTRA  VIRES. 

See  Contracts;  Corporations;  Martin 
Act. 


UNDUE  EVFLUENCE. 

Cross  References.     Fraudulent  Convey = 
ances;  Wills. 

One  who  assumes  the  care  of  an  extremely 
aged  person,  of  feeble  strength  and  failing 


memory,  who  is  so  dependent  that  she  can- 
not safely  be  permitted  to  be  alone,  is  bound 
to  deal  with  the  weaker  party  wdth  absolute 
candor  and  fairness  and  to  protect  her  in- 
terests, and  the  caretaker  will  not  be  al- 
lowed to-  receive  a  benefit  obtained  by  in- 
ducing or  permitting  the  weaker  party  to 
act  under  beliefs  known  by  the  caretaker  to 
be  false. — Hammell  vs.  Hyatt,  14  Dick.  175. 

A  deed  obtained  by  the  caretaker  from 
the  weaker  party,  where  the  only  substan- 
tial consideration  is  an  agreement  to  sup- 
port, will  not  be  sustained  where  there  is 
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Undue  Influence. — Union  Soldiers. 


evidence  that  the  grantor  was  induced  by  a 
false  belief  to  make  the  deed,  with  the  knowl- 
edge or  contrivance  of  the  grantee,  and 
where  the  agreement  to  support  does  not 
appear  on  the  face  of  the  deed,  and  is  so 
under  the  control  of  the  grantee  that  she 
may  at  her  option  avoid  it. — Ibid. 

Upon  the  facts  shown  in  this  case.  HELD, 
that  the  grantor  in  the  deed  referred  to  was 
competent  to  make  it  on  the  date  of  its 
execution,  and  that  it  was  not  the  product 
of  undue  influence  on  the  part  of  the  grantee. 
— Coombe's  Executor  vs.  Carthew,  14  Dick. 
638. 

Where  a  married  woman  sought  to  set 
aside  a  conveyance  to  her  husband,  though 
it  was  solely  for  his  benefit,  it  was  not  in- 
cumbent on  him  to  show  that  it  was  rea- 
sonable or  fair,  but  the  burden  of  proof  was 
on  her  to  show  that  it  was  secured  by  im- 
proper influence. — Curtis  vs.  Crossley,  14 
Dick.  358. 

A  settlement  by  a  wife  and  her  husband 
which  was  unreasonable  in  amount,  and 
which  was  made  without  individual  counsel 
for  the  wife  and  at  a  time  when  she  stated 
to  others  that  she  was  about  to  make  it 
under  the  influence  of  threats  of  her  hus- 
band, the  making  of  which  threats  was  cor- 
roborated by  other  evidence,  will  be  set 
aside  as  obtained  by  undue  and  improper 
influence. — Ibid. 

A  voluntary  deed  and  assignment,  made 
by  a  woman  eighty  years  old,  paralyzed  and 
childish,  to  a  young  man  of  no  kin  to  her 
who  lived  with  and  had  complete  control 
over  her,  set  aside. — Holland  vs.  John,  15 
Dick.  435. 

In  the  suit  by  the  administrator  to 
reinstate  and  reestablish  the  destroyed 
notes  formerly  held  by  his  intestate,  but 
surrendered  and  destroyed  by  her  direction 
pursuant  to  such  an  agreement,  it  appeared 
that  for  about  two  years  before  the  making 
of  the  agreement,  one  of  the  grandsons  and 
the  holder  had  lived  in  the  same  house,  but 
in  separate  apartments.  The  holder  of  the 
notes  had  her  own  household  and  servant, 
and  managed  her  own  housekeeping  sepa- 
rate and  apart  from  that  of  her  grandson. 
Another  grandson  lived  a  few  hundred 
yards  away.  They  were  on  friendly  terms. 
The  holder  of  the  notes  was  badly  crippled, 
and  in  feeble  physical  health,  but  there  was 
nothing  to  show  that  she  depended  upon 
the  grandsons  for  advice  or  service.  HELD, 
the  evidence  does  not  establish  that  a  confi- 
dential relation  existed  between  her  and  the 
grandsons,  so  as  to  call  upon  the  latter  to 
show  affirmatively  that  no  undue  influence 
was  exercised  to  procure  the  agreement  for 
the  surrender  and  destruction  of  the  notes. 
—Lodge  vs.  Hidings,  18  Dick.  159.  See  19 
Id.  761. 

The  evidence  in  this  case  considered  and 
held  to  be  insufficient  to  show  that  at  the 
time  she  delivered  the  notes  to  be  destroyed 


the  holder  was  either  mentally  incapable,  or 
that  she  was  acting  under  undue  influence. 
—Ibid. 

If,  under  the  evidence,  the  conveyance 
must  be  regarded  as  a  voluntary  settlement 
from  donor  to  donee,  the  burden  of  proof 
was  cast  upon  the  donee  to  clearly  establish 
that  the  donor  fully  appreciated  what  he 
was  doing,  or  at  the  least,  in  the  doing  had 
the  benefit  of  independent  and  competent 
advice. — Coffey  vs.  Sullivan,  18  Dick.  297. 

Mortgage  declared  void  as  the  product  of 
undue  influence  in  case  stated. — Thorp  vs. 
Smith,  20  Dick.  400. 

A  gift,  made  by  a  father  of  advanced 
years  and  in  infirm  health,  to  a  daughter 
who  is  furnishing  him  care  and  service, 
made  necessary  by  his  physical  condition, 
is,  presumptively,  the  result  of  undue  in- 
fluence; and,  in  a  suit  brought  to  have  a 
gift,  made  under  such  conditions,  declared 
invalid  for  this  reason,  the  burden  of  proving 
absence  of  undue  influence  rests  upon  the 
donee. — Slack  vs.  Rees,  21  Dick.  447. 


UNION  SOLDIERS. 

The  dismissal  of  an  honorably  discharged 
Union  soldier  from  a  position  under  the 
government  of  a  city  of  this  state  is  not  in 
contravention  of  the  provisions  of  the  "Act 
regarding  honorably  discharged  Union  sol- 
diers and  sailors,"  approved  March  14th, 
1895,  when  such  dismissal  results  from  the 
discontinuance  of  old  methods  in  the  ad- 
ministration of  public  affairs  and  the  adop- 
tion of  new  ones  in  their  place,  provided 
such  changes  in  administration  are  sub- 
stantial and  are  not  mere  pretexts  for  the 
removal  of  employes. — Beirne  vs.  Jersey 
City,  31  Vr.  109. 

When  an  official  person  or  body  has  ap- 
parent authority  to  appoint  to  public  office, 
and  apparently  exercises  such  authority; 
and  the  person  so  appointed  enters  upon 
such  office  and  performs  its  duties,  his  official 
acts  will  be  valid  with  respect  to  the  public 
and  to  third  persons  with  whom  he  deals 
officially,  and  he  will  be  an  officer  de  facto, 
notwithstanding  there  was  a  want  of  power 
to  appoint  in  the  body  or  person  who  pro- 
fessed to  do  so. — Erwin  vs.  Jersey  City,  31 
Vr.  141. 

One  who  becomes  a  public  officer  de  facto, 
without  dishonesty  or  fraud  on  his  part,  and 
who  renders  the  services  required  of  such 
public  officer,  may  recover  the  compensa- 
tion provided  by  law  for  such  services  dur- 
ing the  period  of  their  rendition. — Ibid. 

The  act  of  March  31st,  1897,  entitled  "An 
act  respecting  the  employment  of  honor- 
ably discharged  Union  soldiers,  sailors  and 
marines  in  the  public  service  of  the   state 
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of  New  Jersey,  relative  to  removals,"  is  un- 
constitutional, so  far  as  it  attempts  to  regu- 
late public  offices  or  positions  in  the  several 
cities,  counties,  towns  or  villages  of  the 
state.— Hardy  vs.  Orange,  32  Vr.  620. 

The  appointment  for  a  specified  time  to  a 
position  in  the  municipal  service,  the  term 
of  which  is  not  fixed  by  law,  and  the  ac- 
ceptance of  sucli  appointment,  constitutes 
a  contract  between  the  municipality  and  its 
appointee,  the  terms  of  which  are  binding 
upon  both  of  the  parties  to  it. — Ibid. 

The  statutes  of  this  state  commonly 
known  as  the  "Veteran  acts"  were  passed 
solely  for  the  benefit  of  the  class  of  persons 
named  therein  and  their  provisions  may  be 
waived  by  the  beneficiaries  thereof. — Ibid. 

The  post  of  deputy  warden  of  the  Hudson 
county  almshouse  is  not  an  office  but  is  a 
position  within  the  meaning  of  the  Veteran 
act  of  March  14th,  1895,  (Gen.  Stat.,  p. 
3702). — Stewart  vs.  Freeholders  of  Hudson, 
32  Vr.  117. 

The  position  above  mentioned  is  not  one 
the  term  of  which  is  fixed  by  law,  except 
that,  when  held  by  an  honorably  discharged 
Union  soldier,  sailor  or  marine,  the  statute 
of  March  14th,  1895,  fixes  the  term  as  lasting 
during  good  behavior. — Ibid. 

The  provisions  of  said  act,  that  the  in- 
cunjbents  therein  described  shall  hold  their 
offices  or  positions  during  good  behavior, 
cannot  be  thwarted  by  the  appointing 
power  by  making  the  appointment  for 
a   specified  period. — Ibid. 

A  resolution  of  a  board  of  chosen  free- 
holders appointing  a  lawyer  as  "attorney 
to  the  board"  does  not  place  him  in  "an 
office  or  position  "  which  is  within  the  pro- 
tection of  the  Veteran  acts. — Rowe  vs.  Free- 
holders of  Hudson,  32  Vr.  120. 

The  abolition  of  a  municipal  office  or 
position,  held  by  an  honorably  discharged 
Union  soldier,  for  the  purpose  of  economy 
or  of  promoting  the  efficiency  of  the  public 
service,  is  not  rendered  unlawful  by  the 
Veteran  act  of  March  31st,  1897,  (Pamph. 
L.,  ]>.  142). — Sutherland  vs.  Jersey  City,  32 
Vr.  436. 

Section  3  of  "An  act  regarding  hon- 
orably discharged  Union  soldiers,  sailors 
and  marines"  applied  to  a  state  of  facts. — 
Wormsley  vs.  Jersey  City,  32  Vr.  499. 

The  act  of  March  31st,  1897  (Pamph.  L., 
p.  142),  is  limited  by  its  title  to  "the  public 
service  of  the  state  of  New  Jersey."  It 
has  no  application  to  the  employment  of 
Union  veterans  in  any  other  branch  of  the 
public  service. — Conklin  vs.  Jersey  City,  33 
Vr.  168. 

Under  its  title  the  Veteran  act  of  March 
31st,    1897   (Pamph.   L.,    p.    142),    cannot 


extend  to  persons  not  employed  in  "public 

service  of  the  state  of  .Ww  Jersey,"  and  its 
clauses  relating  tn  the  cities,  countie  ,  towi 
and  villages  of  the  state  are  inoperative     - 
Kreigh  vs.  Freeholders  of  Hudson,  33  Vr. 
178. 

A  person  employed  by  the  board  "f 
chosen  freeholders  tn  work  as  a  carpenter, 
at  daily  wages,  about  the  county  court 
house,  under  the  direction  of  the  county 
superintendent,  does  not  hold  "an  office" 
or  "a  position,"  within  tin-  purview  of  the 
Veteran  act  of  March  14th,  1895 
Stat.,  p.  3702).— Ibid. 

A  trustee  of  the  poor  of  the  county  of 
Salem  holds  an  office  the  term  of  which  is 
fixed  by  law  within  the  meaning  of  the  Vet- 
eran act  of  March  14th,  1895. — Bulderback 
vs.  Freeholders  of  Salem,  34  Vr.  55. 

The  discharge  by  a  city  of  an  honorably 
discharged  Union  sailor  because  of  the 
abandonment  of  the  pumping  station  at 
which  he  was  employed,  and  the  abolition 
for  economical  purposes  only  of  useless 
place  holders  at  such  station,  is  not  in  a  in- 
tra vention  of  the  provisions  of  the  "Act 
regarding  honorably  discharged  Union  sol- 
diers and  sailors,"  approved  March  14th, 
1N95.— Caulfield  vs.  Jersey  City,  34  Vr.  14S. 

By  the  Veteran  act  of  March  14th,  1895, 
an  honorably  discharged  Union  veteran, 
against  whom  no  charges  have  been  pre- 
ferred, and  who  has  not  made  any  special 
contract  as  to  his  term  of  sen-ice,  has  the 
right  to  hold  a  position  to  which  he  has 
been  lawfully  appointed,  and  its  emoluments 
during  good  behavior,  subject  neverthe- 
less to  discharge,  removal  or  termination  of 
service  as  such  employe  whenever  govern- 
mental changes  in  structure,  method,  man- 
agement or  policy,  bona-fide  for  the  public 
interest,  might  necessarily  require  or  result 
in  such  removal,  discharge  or  termination  of 
service. — Ingram  vs.  Jersey  City,  34  Vr. 
542. 

An  honorably  discharged  Union  soldier 
who  has  been  appointed  by  the  board  of 
chosen  freeholders  janitor  of  the  county 
court  house  for  a  term  indefinite  in  its  ex- 
tent holds  "a  position"  within  the  Veteran 
act  of  March  14th,  1895  (Gen.  Stat.,  p.  3702), 
from  which  he  cannot  be  removed  except  for 
cause. — Peterson  vs.  Freeholders  of  Salem, 
34  Vr.  57. 

The  position  of  colonel  in  the  fourth 
regiment  of  New  Jersey  volunteers  for  the 
United  States  army  is  an  "office"  within 
the  meaning  of  the  statute  creating  the 
board  of  street  and  water  commissioners, 
which  provides  that  if  such  commissioner 
shall  accept  any  other  appointment  to  pub- 
lic office  his  office  of  commissioner  shall 
thereupon  become  vacant. — Oliver  vs.  Jer- 
sey City,  34  Vr.  96.     See  Id.  634. 
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An  honorably  discharged  Union  soldier 
holding  the  position  of  janitor  of  the  county 
court  house  for  an  indefinite  term,  under 
the  appointment  of  the  board  of  chosen 
freeholders,  made  after  the  passage  of  the 
Veteran  act,  of  1895  (Gen.  Stat.,  p.  3702), 
holds  said  position  during  good  behavior, 
and  cannot  be  removed  except  for  cause. — 
Heaviland  vs.  Chosen  Freeholders,  35  Vr. 
176. 

Where  such  an  appointee  is  afterwards 
wrongfully  removed  from  his  position  by 
the  action  of  a  subsequent  board  adopting 
a  rule  to  fix  the  term  of  office  of  the  janitor 
at  one  year,  and  another  honorably  dis- 
charged Union  soldier  is  appointed  with 
full  knowledge  of  said  rule,  and  at  the  end 
of  the  year  the  latter  replaced  by  the  ap- 
pointment of  the  former  incumbent,  cer- 
tiorari will  not  lie  to  set  aside  the  last  ap- 
pointment on  the  ground  that  such  election 
was  illegal  under  the  Veteran  act. — Ibid. 

The  prosecutor,  a  United  States  pen- 
sioner, receiving  $12  a  month,  was  dis- 
charged from  the  New  Jersey  Home  for 
Disabled  Soldiers  by  the  board  of  managers 
thereof  for  refusing  to  obey  a  standing  reso- 
lution adopted  by  the  board  prior  to  the 
date  of  his  application  for  admission.  This 
resolution  required  all  pensioners  who  re- 
ceived over  $9  a  month  to  pay  a  certain 
proportion  of  their  pension  (84  a  month 
in  the  present  case)  toward  the  expenses  of 
the  home.  In  his  written  application  for 
admission  the  prosecutor  had  agreed  to 
obey  all  the  regulations  of  the  board  for 
the  surrender  of  any  pension  moneys  he 
might  receive  while  a  member  of  the  home. 
HELD,  that  the  board  had  authority  to 
pass  the  resolution,  that  it  was  valid,  rea- 
sonable and  subsisting  regulation  at  the 
time  the  prosecutor  was  admitted  to  the 
home,  and  that  in  view  of  his  agreement 
and  its  violation  he  was  rightfully  dis- 
charged.— O'Donohue  vs.  Soldiers'  Home. 
36  Vr.  484. 

The  Veteran  act  of  1895  (Pamph.  L.,  p. 
317)  does  not  prevent  the  abolition  of  a 
position  held  by  an  honorably  discharged 
Union  soldier  if  the  same  is  done  bona-fide 
and  is  not  illusory. — Stivers  vs.  Jersey  City, 
41  Vr.  606.     A.  Id.  827. 


UNIVERSITIES. 

See  Colleges. 
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When  passengers  in  the  passenger  ears  of 
a  railroad  have  carried  with  them  into  such 


cars,  and  with  them  upon  their  journey, 
small  packages  of  merchandise,  in  deroga- 
tion of  the  common  law  contract  of  carriage, 
the  usage  or  practice  to  do  so,  in  order  that 
the  passengers  may  rely  upon  it  as  a  regu- 
lation of  the  railroad  company  that  such 
packages  can  be  so  carried,  must  be  so  gen- 
eral, certain,  uniform  and  notorious,  and  it 
must  be  so  clearly  proved  that  it  can  be 
concluded  that  the  officers  and  agents  of 
such  company  possessed  knowledge  of  such 
usage  and  acquiesced  therein,  in  such  man- 
ner that  it  became  a  part  of  the  contract  of 
carriage. — Runyan  vs.  Central  Railroad  Co., 
35  Vr.  67.     See  36  Id.  228. 

The  proof  of  such  usage  must  not  only  be 
clear  and  explicit,  but  it  also  must  be  dis- 
tinguished from  mere  acts  of  accommoda- 
tion. The  mere  fact  that  such  acts  of  ac- 
accommodation  have  been  constantly  per- 
mitted by  the  servants  of  the  railroad  com- 
pany, not  in  obedience  to  duty  or  contract, 
but  as  a  matter  of  form  and  indulgence,  can- 
not compel  their  continuance.  Such  mere 
accommodation  can  be  discontinued  at  any 
time. — Ibid. 

A  habit  of  one  particular  passenger  to 
carry  such  packages  of  merchandise  into 
the  passenger  cars,  and  with  him  on  his 
journey,  will  not  constitute  the  usage  or 
practice,  which  can  be  relied  on  by  pas- 
sengers as  a  general  regulation  of  the  rail- 
road company. — Ibid. 

The  proof  of  usage  involves  questions 
both  of  law  and  fact.  It  is  a  question  of 
law,  what  is  a  sufficient  usage  to  bind  par- 
ties. The  usage  must  be  strictly  proved 
and  construed,  when  the  facts  are  undis- 
puted it  becomes  a  question  of  law,  whether 
such  usage  has  been  established,  and  its 
binding  force  upon  the  parties.  Under  such 
circumstances  it  cannot  be  left  to  the  jury 
to  determine  whether  the  usage  existed  or 
what  operation  or  force  must  be  given  to  it. 
—Ibid. 

When  the  facts  and  circumstances  are 
undisputed  by  which  a  custom  or  usage  is 
sought  !.•  lie  established,  and  they  are  such 
that  but  mi.'  legitimate  reasonable  conclu- 
sion or  inference  can  be  drawn,  it  becomes 
a  question  of  law  for  the  court  to  determine 
whether  such  usage  has  been  proven  or  not 
Quaere.  Can  the  habit  of  a  single  passen- 
ger to  carry  small  packages  of  merchandise 
with  him  into  the  passenger  car  of  a  rail- 
road company,  and  with  him  on  his  jour- 
ney, with  the  knowledge  of  the  servants  of 
the  company  in  charge  of  such  ears,  estop 
the  company  from  examination  of  such 
merchandise  in  order  to  ascertain  the  con- 
tents, to  justify  his  exclusion,  without  rea- 
sonable notice  to  him  to  discontinue  such 
habit?— Ibid. 


USES. 
See  Trusts  and  Trustees. 
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USURY. 

Cross  References.    Brokers;  Contracts; 
Interest;  Mortgages. 

The  fact?  proved  in  this  case  justified  the 
district  court  in  finding  that  the  transaction 
in  question  was  an  usurious  loan,  and  not 
a  purchase  of  the  plaintiff's  monthly  pay. 
to  be  earned  in  the  future.  That  finding 
cannot  be  reviewed. — Van  Vechten  vs.  Mc- 
Guire,  41  Vr.  152. 

Every  agreement,  whether  sealed  or  not 
which  is  entered  into  as  pari  of  a  transac- 
tion wherein  the  lender  of  money  takes  usu- 
rious interest  for  the  loan,  and  by  which  the 
lender  seeks  to  secure  himself  in  taking  the 
interest,  is  invalidated  by  the  statute  which 
forbids  such  taking.— Clarke  vs.  Day.  43  Vr. 
75. 

In  an  action  of  foreclosure  it  appeared 
that  the  mortgagor  was  a  New  Jersey  cor- 
poration, but  the  mortgage  was  executed  in 
New  York.  The  answer  set  up  usury  under 
the  New  Jersey  law,  but  made  no  affirma- 
tion as  to  the 'laws  of  New  York.  HELD, 
that  being  a  New  York  contract.  it>  validity 
should  be  determined  by  the  laws  of  that 
State,  an. I.  there  being  no  allegation  a-  fco 
those  laws,  defendant  was  cut  off  from  the 
defence  of  usury. — Franklin  Trust  Co.  VS. 
Rutherford  Electric  Co.,  12  Dick.  42.  A.  13 
l.i   584. 

Where  a  broker,  acting  as  an  agent  in 
loaning  money,  charges  a  borrower,  by  the 
terms  of  the  mortgage,  more  than  one-half 
of  one  per  cent.,  for  obtaining  the  loan  and 
for  extending  it  from  time  to  time,  in  vio- 


lation of  Gen.  Stat. .p.  3703,  sec.  5.  the  loan 
is  usurious. — Hughson  vs.  Newark  Mort- 
gage Loan  Co.,  12  Dick.  139. 

Where,  in  action  to  foreclose  a  mortgage, 
the  defence  is  usury  and  tin-  prool 
usurious  bargain,  hut  the  usurious  contract 
proved  does  not  correspond  with  that  set 
up  in  the  answer,  the  variance  is  fatal. — 
Richards  vs.  Weihgarten,  13  Dick.  206. 

When-,  on  foreclosure,  defendant  pleads 

usury,  but  there  is  a  variance  between  the 
contract  as  set  up  in  the  answer  and  as 
proven  by  the  evidence,  unless  complainant 
consents  to  forego  the  usury,  defendant  will 
be  allowed  to  amend  his  answer  to  conform 
to  the  proofs. — Ibid. 

The  mere  fact  that  certain  shares  of  stock 
in  the  mortgagor  company  were  found 
among  the  effects  of  a  deceased  mortgagee, 
and  that  the  promoter  of  the  mortgagor 
company,  in  negotiating  with  the  repre- 
sentatives of  the  mortgagee,  had  promised 
certain  shares  of  stock  in  the  company  as 
an  inducement  t"  bring  about  the  loan  se- 
cured by  the  mortgage,  is  insufficient  to  show 
usury  in  the  transaction,  where  one  of  Bald 
representatives  testified  that  the  agreement 
was  merely  that  he  was  to  have  shares  of 
stock  for  his  services,  and  that  after  the 
loan  he  gave  the  certificate  of  stock  found 
among  decedent's  effects  to  decedent  as  a 
gift.— Short  vs.  Post,  13  Dick.  130. 

HELD,  that  there  was  not  sufficient 
proof  on  the  part  of  Qonover  that  Hull  had 
any  knowledge  of  the  bonus  exacted  for  the 
loan  bv  the  Security  Loan  Company. — Hull 
vs.  Conover,  28  N.  J.  L.  J.  122. 
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I.  LIEN  OF  VENDOR. 

1.  When  It  Attaches. 

In  the  latter  case  the  vendor  must  do  or 
offer  to  do  what  his  contract  of  sale  requires 
him  to  do  before  he  can  invoke  equitable 
interference. — Morgan  vs.  Dalrvmple,  15 
Dick.  466. 

Strictly  speaking,  a  vendor's  lien  on 
lands  attaches  only  after  conveyance  of  the 
premises  by  the  vendor  to  the  vendee,  al- 
though a  lien  may  attach,  as  a  trust,  equally, 
whether  it  be  actually  conveyed  or  only  be 
contracted  to  be  conveyed. — Ibid. 

2.  Enforcement. 

A  bond  was  executed  in  a  certain  amount, 
payable  in  one  year,  and  concurrently  with 
the  execution  of  the  bond  the  payee  exe- 
cuted an  agreement  reciting  the  bond  and 
stipulating  that  when  the  sum  paid  thereon 
amounted  to  one-half  the  principal  of  the 
bond  the  payee  would  convey  to  the  maker 
a  certain  tract  of  land.  None  of  the  prin- 
cipal of  the  bond  was   paid  at  maturity. 
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Lien  of  Vendor. — Lien  of  Vendee. — Vendor's  Lien. — Vendee's  Lien. — Venue. 


HELD,  that  the  payee  of  the  bond,  on  its 
maturity,  had  the  right  to  enforce  the  ob- 
ligation and  cut  off  the  maker's  equitable 
interest  in  the  land  by  foreclosing  his  ven- 
dor's lien,  and  the  lien  was  not  extinguished 
by  a  delay  of  ten  years  before  enforcing  it. 
Morgan  vs.  Dalrymple,  14  Dick.  22.  See  15 
Id.  466. 

Where  the  debt,  for  which  the  vendor's 
lien  is  claimed,  has  passed  into  judgment, 
and  the  attorney  of  the  judgment  creditor 
has  entered  satisfaction  of  the  judgment 
upon  the  record,  the  vendor's  lien  will  not 
be  enforced  so  long  as  the  entry  of  satis- 
faction stands  uncanceled. — Ibid. 

3.  Waiver. 

Where  one  who  took  a  bond  for  the  pur- 
chase price  of  land  and  executed  an  agree- 
ment to  convey,  subsequently  conveyed  to 
the  maker  of  the  bond  a  part  of  the  land, 
who  endorsed  on  the  agreement  that  the 
land  conveyed  "is  hereby  released  and  ex- 
cepted from  the  condition  of  this  agree- 
ment," the  consideration  for  the  part  con- 
veyed being  in  the  same  ratio  to  the  prin- 
cipal of  the  bond  as  the  part  conveyed  bore 
to  the  whole  tract  and  endorsed  as  a  pay- 
ment on  the  principal,  such  conveyance  and 
endorsement  constituted  a  waiver  of  the 
seller's  vendor's  lien  as  to  the  part  con- 
veyed.— Morgan  vs.  Dalrymple,  14  Dick.  22. 
See  15  Id.  466. 

4.  Precedes  Mortgagee  with  Notice. 

One  who  took  a  mortgage  on  land,  with 
knowledge  at  the  time  that  a  portion  of  the 
purchase  price  therefor  had  not  been  paid, 
took  subject  to  the  vendor's  lien. — Harter 
vs.  Capital  City  Brewing  Co.,  19  Dick.  155. 
A.  21  Id.  432. 


II.  LIEN  OF  VENDEE. 

Complainant  purchased  three  building 
lots  under  an  executory  contract  by  which 
he  was  to  pay  in  monthly  installments,  and, 
when  half  was  paid,  deed  should  be  deliv- 
ered. After  nearly  half  was  paid  the  vendor 
died,  and  her  executors  refused  to  accept 
further  payments,  on  the  ground  that  the 
vendor  did  not  own  two  of  the  lots.  They 
also  refused  to  obtain  title  and  complete 
the  contract  or  to  refund  the  money  paid, 
on  the  ground  that  the  estate  might  be  in- 
solvent. HELD,  that  the  complainant  is 
entitled  to  a  lien  on  the  lot  which  the  ven- 
dor owned,  to  the  extent  of  the  money  paid 
by  him,  but  not  to  a  lien  on  other  land  be- 
longing to  her  at  the  time  of  her  death,  and, 
if  there  is  a  deficiency,  it  must  stand  as  other 
claims  against  her  estate. — Craft  vs.  La- 
tourette,  17  Dick.  206. 


VENDOR'S  LIEN. 

See  Vendor  and  Vendee. 


VENDEE'S  UEN. 

See  Vendor  and  Vendee. 


VENUE. 

The  defendant  in  a  transitory  action  has 
the  right  to  have  his  case  tried  in  the  county 
where  the  cause  of  action  arose,  that  being 
also  the  county  in  which  the  plaintiff  and 
defendant  lived.  The  laying  of  the  venue 
in  a  county  where  the  summons  is  served 
on  the  defendant  is  in  disregard  of  this 
right.— Kelly  vs.  Haugh,  31  Vr.  124. 

Where  there  are  several  defendants,  all 
of  whom  except  one  reside  in  this  state,  a 
service  of  process  upon  such  non-resident, 
who  is  temporarily  in  this  state,  will  not 
entitle  the  plaintiff,  under  section  230  of 
of  our  Practice  act,  to  lay  the  venue  in  the 
county  where  the  non-resident  is  served 
with  summons. — Fort  Orange  Paper  Co.  vs. 
Risdon,  33  Vr.  579. 

Section  230  of  the  act  regulating  practice 
of  courts  of  law  (Gen.  Stat.,  p.  2571)  estab- 
lishes the  practice  as  to  venue  and  place  of 
trial  in  all  actions  merely  transitory,  and 
it  must  be  followed,  and  the  court  will  not 
interfere  with  its  directions  unless  upon 
proof  of  special  circumstances  moving  the 
court  to  exercise  its  discretion  otherwise. — 
Schmehl  vs.  Soutli  Jersey  Land  Co.,  34  Vr. 
141. 

When  the  plaintiff  in  an  action  merely 
-transitory  was  not  a  resident  of  this  state 
and  the  defendant  was  a  domestic  corpora- 
tion, and  service  of  the  summons  was  made 
upon  it  in  the  county  where  its  principal 
office  was  located,  the  venue  should  be  laid 
in  that  county  and  not  in  some  other  county, 
the  court  will  change  the  venue  to  the  county 
in  which  service  of  process  was  made,  unless 
otherwise  controlled  by  some  special  cir- 
cumstances moving  its  discretion  to  direct 
a  change  of  venue  and  trial  to  another 
county. — Ibid. 

The  cause  of  action  in  this  case  arose  in 
New  York.  The  plaintiff  is  a  non-resident 
corporation.  The  defendant  is  a  domestic 
corporation  with  its  principal  office  and 
agent  to  receive  service  of  process  in  Morris 
county,  where  the  process  was  served. 
HELD,  that  the  venue  should  have  been 
laid  in  Morris  county  and  not  in  Hudson 
county. — Delaware,  Lackawanna  and  West- 
ern Railroad  Co.  vs.  New  Jersey  Ice  Co.,  36 
Vr.  524. 

The  court  will  not  change  the  venue  on 
the  ground  of  inconvenience,  upon  any  nice 
balancing  of  circumstances  of  mere  accom- 
modation to  the  parties;  over  these,  the 
legal  right  of  the  plaintiff  must  prevail.— 
Simanton  vs.  Moore,  36  Vr.  530. 

A  venue  will  be  changed  to  the  county  in 
which  the  cause  of  action  arose,  where  it 
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appears  that  the  witnesses  on  both     idet 

and  the  defendants  all  reside  in  that  county, 
and  that  the  plaintiff  also  resided  there  up 
to  within  a  few  days  of  the  time  he  instituted 
his  suit,  and  where  it  further  appears  that 
there  is  a  reasonable  ground  to  believe  that 
the  plaintiff  went  to  the  county  of  the  venue 
for  the  sole  purpose  of  laying  it  there. — 
Herbert  vs.  Terhune,  39  Vr.  112. 


VENDOR  AND  PURCHASER. 

See  Vendor  and  Vendee. 
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I.  ON   CLAIMS  OF   HUSBAND  AND 
WIFE. 

,.  dn  actions  brought  by  husband  and  wife 
for  injury  done  to  the  wife,  if  the  husband 
desires  to  add  thereto  claims  in  his  own 
right  arising  ex  delicto  under  section  22  of 
the  Practice  act,  the  better  practice  is  to 
present  his  claim  by  a  separate  count,  des- 
ignating the  damages  sought  by  him.  The 
verdict  should  assess  the  damages  on  each 
claim  and  the  judgment  should  distinguish 


t  hem    accordingly. — Consolidated  Traction 

Co.  vs.  Whelan.  31  Vr.  154. 


II.  DIRECTION  OF. 

I.  When  Proper. 

The  evidence  shows  no  disputed  fact.  At 
the  close  of  plaintiff's  testimony  it  was  pos- 
sible to  infer  the  liability  of  defendant.  At 
the  close  of  all  the  testimony  no  such  in- 
ference was  possible.  HELD,  that  a  ver- 
dict for  defendant  was  rightly  directed. — 
McCormack  vs.  Standard  Oil  Co.,  31  Vr.  243. 

Where  the  facts  are  clear  and  undisputed 
and  conclusively  show  lack  of  authority  in 
an  agent,  question  as  to  his  authority  in  a 
given  particular  being  the  matter  in  issue, 
it  is  the  duty  of  the  court  to  determine  the 
issue  by  peremptory  instruction  to  the  jury; 
but  the  contrary  is  the  rule  if  the  evidence 
be  doubtful  or  conflicting  as  to  a  material 
fact,  fir  if  the  established  facts  admit  of 
conflicting  inferences  determinative  of  ths 
issue. — American  Saw  Company  vs.  First 
National  Bank,  31  Vr.  417. 

It  is  not  error  to  refuse  to  charge  that  if 
the  jury  find  certain  fact-  sel  forth  in  the 
request  to  lie  true,  that  the  verdict  should 
be  for  the  defendant,  when  the  facts  form- 
ulated in  the  request  are  substantially  the 
very  matters  in  dispute.  To  so  charge 
would  be  a  trespass  upon  the  right-  of  the 
jury. — Traction  Co.  vs.  Gardner,  31  Vr.  571. 

Where  from  the  proofs  at  a  trial  two  con- 
clusions of  fact  can  reasonably  be  reached, 
one  of  which  will  justify  the  plaintiff's  re- 
covery, the  trial  court  cannot  direct  a  ver- 
dict for  the  defendant. — Consolidated  Trac- 
tion Co.  vs.  Chenowith,  32  Vr.  554. 

When  a  case  turns  on  questions  of  fact 
as  to  which  the  proof  is  in  substantial  con- 
flict, it  is  error  to  direct  a  verdict  for  the 
defendant. — Friedman  vs.  North  Hudson 
County  Street  Railway  Co.,  36  Vr.  298. 

It  is  not  error  to  refuse  to  direct  a  verdict 
for  the  defendant  when  there  is  evidence 
upon  the  question  of  the  defendant's  negli- 
gence and  of  the  plaintiff's  contributory 
negligence  in  addition  to  that  of  the  hap- 
pening of  the  accident  from  which  the  de- 
fendant's liability  may  be  fairly  inferred. — 
Shelly  vs.  Brunswick  Traction  Co.,  36  Vr. 
639. 

2.  Subject  of  Review  on  Error. 

The  denial  of  a  motion  to  direct  an  ac- 
quittal at  the  close  of  the  state's  case  on  the 
trial  of  an  indictment  is  not  subject  to  re- 
view on  error.  Quaere.  At  the  close  of 
the  whole  case?  The  subject  of  directing 
verdicts  considered. — Burnett  vs.  State,  33 
Vr.  510. 
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III.  SETTING  ASIDE. 
1 .  When  Damages  Excessive. 

Testimony  as  to  the  grave  and  lasting 
character  of  the  plaintiff's  injuries,  if  ex- 
plicit and  credible,  will  support  a  substan- 
tial verdict. — Smith  vs.  Lorillard  Co.,  38  Vr. 
361. 

A  verdict  that  rests  upon  inferences,  such 
as  juries  are  permitted  to  draw,  is  normally 
conclusive. — Ibid. 

A  jury,  under  the  charge  of  the  judge 
that  there  could  be  no  verdict  for  the  de- 
fendant without  some  damages  found,  and, 
if  found  for  the  defendant,  the  amount  must 
be  $533.50  and  interest,  returned  a  general 
verdict  for  the  defendant,  and  also  a  paper 
given  by  the  judge  to  the  jury  containing  a 
memorandum  of  a  calculation  of  interest 
at  six  per  cent,  upon  $533.50  for  twelve 
years,  making  a  total  of  $917.62.  HELD, 
that  the  postea  was  properly  signed  by  the 
judge  for  $917.62,  the  paper  submitted  by 
the  jury  being  a  part  of  their  verdict  and 
showing  a  finding  for  that  sum. — Hunt  vs. 
Price,  39  Vr.  238. 

Where  a  plaintiff  has  sustained  the  bur- 
den of  proof  as  to  some  damages  and  failed 
as  to  others,  he  will  be  given  his  election 
either  to  hold  the  verdict  for  the  sum  to 
which  he  is  entitled-  or  to  essay  the  result 
of  a  new  trial. — Vanderbeck  vs.  Paterson, 
39  Vr.  584. 

Where  the  verdict  is  clearly  excessive,  in 
view  of  the  character  of  the  injury  and  suf- 
ferings of  the  plaintiff,  when  injury  and 
sufferings  are  the  only  questions  submitted 
to  the  jury,  it  may  be  set  aside. — Foley  vs. 
Brunswick  Traction  Co.,  40  Vr.  481. 

In  an  action  for  personal  injuries,  a  ver- 
dict of  $18,000  in  favor  of  the  plaintiff,  ren- 
dered only  a  little  over  three  months  after 
the  accident,  when  it  was  impossible  for  the 
experts  in  the  case  to  tell  how  serious  the 
plaintiff's  injuries  were  or  whether  they 
were  permanent,  cannot  be  permitted  to 
stand. — Kanen  vs.  Philadelphia  and  Read- 
ing Railroad  Co.,  41  Vr.  619. 

A  verdict  based  upon  a  total  or  a  per- 
manent loss  of  earning  power,  will  not  be 
permitted  to  stand  when  the  testimony 
most  favorable  to  the  plaintiff  will  not  sus- 
tain such  an  inference. — Ising  vs.  Phila- 
delphia and  Reading  Railroad  Co.,  42  Vr. 
371. 

2.  Contrary  to  Weight  of  Evidence. 

A  verdict  in  favor  of  the  plaintiff  which 
is  not  supported  by  a  preponderance  of  the 
testimony,  is  without  legal  justification,  and 
cannot  be  permitted  to  stand. — Ames  vs. 
North  Jersey  Street  Railway  Co.,  36  Vr.  110. 

A  verdict  founded  upon  divergent  facts 
will  not  be  set  aside  because  the  court  may 


think  that,  if  it  had  been  passing  upon  the 
facts,  it  might  have  found  otherwise. — 
Faux  vs.  Willett,  40  Vr.  52. 

In  a  purely  fact  case  a  verdict  not  pal- 
pably erroneous  will  not  be  disturbed. — 
Campbell  vs.  Emslie,  43  Vr.  37. 

The  question  for  the  determination  of  the 
jury  being  whether  the  goods  for  the  value 
of  which  suit  was  brought  was  sold  to  the 
defendants  or  to  a  corporation  called  the 
Passmore  Meeker  Company,  by  which  com- 
pany they  were  ordered  and  to  which  they 
were  charged  on  the  books  of  the  plaintiff's 
assignor,  and  the  jury  having  found  against 
the  defendants.  HELD,  that  the  verdict 
was  against  the  clear  weight  of  the  evidence. 
— Esher  vs.  Meeker,  et  al.,  43  Vr.  39. 

3.  For  Comments  of  Trial  Judge. 

Comments  of  the  trial  court  upon  the 
evidence  fairly  made  and  which  do  not  mis- 
lead the  jury,  if  the  facts  be  left  to  the  jury 
to  determine  for  themselves,  will  not  be 
cause  for  setting  aside  a  verdict. — Faulkner 
vs.  Paterson  Railway  Co.,  36  Vr.  181. 

There  being  a  conflict  in  the  evidence 
taken  in  the  preliminary  examination  before 
the  trial  court  in  respect  to  the  admissi- 
bility of  defendant's  statement.  Quaere. 
Whether  that  court  can  be  required  by  the 
defendant  to  submit  to  the  jury  to  decide 
whether  such  statement  was  admissible. 
The  evidence  in  the  whole  case  would  justify 
the  jury  in  finding  that  the  plaintiff  in 
error  conspired  and  combined  with  three 
other  persons  to  break  into  the  house  of 
Washington  Hunter  to  rob  him;  that  in 
pursuance  of  their  conspiracy  they  went 
from  New  York  to  Burlington,  where  Hun- 
ter lived;  two  of  them,  at  least,  entered  the 
house  while  the  plaintiff  in  error  (the  only 
one  who  knew  Hunter  or  his  house  and 
premises)  remained  outside,  but  not  far  off; 
that  in  the  conflict  between  Hunter  and 
those  who  entered  the  house,  Hunter 
was  so  injured  that  his  death  was  caused 
thereby.  After  the  trial  court  had  care- 
fully and  clearly  given  to  the  jury  the  law 
respecting  the  guilt  of  one  who,  having 
combined  with  others  to  commit  burglary 
or  robbery  was  present  aiding  and  abetting, 
and  the  provisions  of  our  statutes  to  the 
effect  that  any  person  who  in  committim; 
or  attempting  to  commit  burglary  or  rob- 
bery, kills  another  is  guilty  of  murder,  and 
that  murder  so  committed  is  of  the  first 
degree,  it  was  not  error  to  charge  as  fol- 
lows: "So  there  cannot  be  any  other  ver- 
dict against  this  defendant  than  that  of 
murder  in  the  first  degree;  the  only  other 
verdict  must  be  not  guilty. — State  vs. 
Young,  38  Vr.  223. 

4.  Rendered  on  Illegal  Basis. 

The  common  counts  will  not.  support  a 
verdict  for  damages  resulting  from  a  de- 
fendant's   failure    to    do    some    particular 
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thing  which  he  has  agreed  to  do  unless  it 
be  the  mere  failure  to  pay  money. — Stew- 
art Manufacturing  Co.  vs.  Iron  Clad  .Manu- 
facturing Co.,  38  Vr.  577. 

A  verdict  cannot  be  sustained  upon  a 
theory  of  the  law  contrary  to  that  upon 
which  the  case  was  submitted  to  the  jury. 
— Cook,  Admr.  vs.  American,  &c,  Gun- 
powder Co.,  41  Vr.  65. 

5.  When  Damages  Inadequate. 

Where  the  amount  fixed  by  the  jury  can- 
not be  declared  inadequate,  a  verdict  will 
not  be  set  aside,  although  a  considerably 
larger  sum  could  not  have  been  dedal 
be  excessive. — Caswell  vs.  North  Jersey 
Street   Railway  Co.,  40  Vr.  220. 

Where  a  jury  rendered  a  verdict  in  favor 
t > f  a  husband  for  $100  for  the  deprivation 
of  the  society  of  his  wife  and  for  the  ex- 
penses necessarily  incurred  by  him  by  rea- 
son of  her  injuries,  and  indisputable  evi- 
dence shows  that  he  has  paid  out  a  sum 
considerably  in  excess  of  that  amount,  it 
will  be  set  aside  as  inadequate.  -Ibid. 

6.  More  Than  One  Time. 

In  suits  to  recover  for  personal  injuries. 
or  for  death  by  wrongful  act,  a  verdict 
which  is  grossly  excessive  will  be  set  aside, 
without  regard  to  the  number  of  times  the 
case  has  previously  been  tried. — Graham 
vs.  Consolidated  Traction  Co.,  33  Vr.  90. 

The  fact  that  the  three  verdicts  have 
resulted  in  favor  of  the  plaintiff  for  the 
same  amount,  will  not  prevent  the  court 
from  setting  aside  the  last  verdict,  where 
it  is  plainly  indicated  that  it  is  the  result 
of  ignorance,  passion  or  corruption,  or  is 
irreconcilable  with  the  evidence. — Graham 
vs.  Consolidated  Traction  Co.,  35  Vr.  HI. 

The  virtue  ascribed  to  a  second  concur- 
ring verdict  by  Brown  vs.  Paper  Company. 
40  Vroom  474,  is  confined  to  the  effect  of 
the  determination  by  the  jury  of  the  weight 
of  conflicting  testimony,  and  does  not  extend 
to  court  questions  arising  from  the  admitted 
or  uncontroverted  facts  of  a  case. — Fulton 
vs.  Grieb  Rubber  Co.,  43  Vr.  35. 

7.  By  Suit  in  Equity. 

A  verdict  against  an  upper  riparian  pro- 
prietor for  abstracting  water  from  the 
stream  by  means  of  wells,  rendered  in  an 
action  in  which  defendant  contended  that 
the  bed  of  the  stream  and  the  entire  valley 
were  underlaid  by  a  stratum  of  impervious 
clay,  through  which  his  wells  pierced  to  the 
subterranean  waters,  cannot  be  avoided  in 
a  suit  by  plaintiff  to  enforce  by  injunction 
the  judgment  at  law  by  additional  proof  of 
the  existence  of  the  stratum. — Harper,  &c, 
Co.  vs.  Mountain  Water  Co.,  20  Dick.  479.     I 


A   genera]    verdict  in  a   suit    embracing  two 
of  action  will  be  taken,  jn  the  ab- 
sence   of    anything    to    show    otherwise    to 

apply  to  both      I  bid. 


IV.  SPECIAL  VERDICT. 
I.  Nature. 

In  dealing  with  a  special  verdict  in  strict 
practice,  the  court  draws  conclusions  of 
law  from  facts  found,  but  doc-  no)  draw 
conclusions  of  fact  from  evidence.  The 
material  facl  relied  upon  should  be  ex- 
pressly  found. — Behring  va  Somi  i 
Vr.  568. 

In  dealing  with  a  special  \  erdict  I  he  court 
will  draw  conclusions  of  law  from  the  facts 
found,  but  will  not  draw  conclusions  of  fact 
from  the  evidence  rhi  material  facts  re- 
lied on  must  Ijc  expressly  found. — Bouvier 
vs.  Baltimore  and  New  York  Kailr 
36  Vr.  314.     See  38  /./.  281. 

Where  an  agreed  state  of  facts,  adopted 
by  the  trial  court  as  the  basis  of  its  findings 
and  spread  upon  the  record,  includes  all 
facts  essential  to  the  determination  of  the 
controversy  between  the  parties,  it  will  be 
treated  as  a  special  verdict,  upon  which  the 
court  of  review  will  render  the  same  judg- 
ment that  the  trial  court  ought  to  have  ren- 
dered.— National  Bank  of  New  Jersey  vs. 
Berrall.  41  Vr.  757. 

2.  Practice. 

Where  a  special  verdict  does  not  find  the 
material  facts  so  that  the  plaintiff  is  not 
entitled  to  a  judgment,  and  finds  the  evi- 
dence from  which  a  material  fact  may  be 
inferred,  judgment  should  not  be  given  for 
the  defendant.  In  such  cases  the  proper 
practice  is  to  award  venire  de  novo . — Bouvier 
vs.  Baltimore  and  N.  Y.  R.  R.  Co..  36  Vr. 
313.     See  38  Id.  281. 

In  determining  what  judgment  shall  be 
entered  upon  a  special  verdict,  nothing  can 
be  looked  at  by  the  court,  except  the  plead- 
ings and  the  postea. — Seabright  vs.  Central 
Railroad  Co.,  43  Vr.  S.     See  64  At.  131. 

3.  As  Distinguished  From  Special  Case. 

The  difference  between  a  special  verdict 
and  a  special  case  reserved  at  Nisi  Prius  is 
that,  under  the  latter,  nothing  appears  on 
the  record  but  the  general  verdict,  and  the 
parties  are  precluded  from  a  writ  of  error. 
This  defect  in  the  proceeding  may  be  re- 
moved by  the  judge  at  Nisi  Prius  granting 
permission  for  either  party  to  turn  such  a 
case  into  a  special  verdict,  on  which  a  writ 
of  error  will  he. — Troflet  vs.  Empire  Life 
Insurance  Co.,  35  Vr.  387. 

In  a  special  case,  as  in  a  special  verdict, 
the  facts  proved  at  the  trial  must  be  stated, 
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and  not  merely  the  evidence  of  the  facts. 
It  is  not  sufficient  for  the  jury  to  find  evi- 
dence or  circumstances  from  which  the 
court  may  fairly  infer  a  fact. — Ibid. 

The  practice  upon  a  special  verdict  or 
upon  a  special  case  explained. — Ibid. 


V.  FORM  OF,  IN  POSTEA. 

Where,  upon  the  matters  disclosed  at  the 
trial,  there  is  no  uncertainty  in  a  verdict 
as  rendered,  it  is  the  duty  of  the  trial  judge 
to  certify  in  the  postea  the  legal  effect  and 
not  the  mere  form  of  the  verdict. — Carpenter 
vs.  Dickson,  31  Vr.  375. 


VETERAN  ACT. 

See  Union  Soldiers. 

VILLAGES. 

Section  71  of  "An  act  concerning  roads" 
(( Im.  Stat.,  p.  2820)  providing  for  an  action 
by  a  person  owning  a  house  or  other  build- 
ing standing  and  erected  upon  any  street 
or  highway,  the  grade  whereof  shall  have 
been  altered  by  virtue  of  the  ordinance, 
resolution  or  other  proceeding  of  any  "city, 
borough  or  town  corporate"  in  tins  state, 
to  recover  from  said  "city,  borough  or  town 
corporate"  all  the  damages  which  said 
owner  shall  suffer  by  reason  of  the  altering 
of  any  such  grade,  will  not  authorize  such 
an  action  against  a  village. — Bellis  vs. 
Flemington,  40  Vr.  349. 


VOLUNTARY  ASSOCIATIONS. 

Where  the  charter  of  a  local  voluntary 
society  has  been  revoked  by  its  superior 
general  body,  no  court  will,  in  the  absence 
of  a  question  of  property  right,  exercise 
jurisdiction  in  the  matter  until  the  remedies 
by  an  appeal  within  the  society  have  been 
exhausted. — O'Brien  vs.  Musical  Union,  19 
Dick.  525. 

The  rights  of  membership  evidenced  by  a 
charter  granted  to  a  local  voluntary  society 
by  the  general  body  are  not,  in  any  sense, 
themselves  property  rights. — Ibid. 

The  rules  and  regulations  as  to  member- 
ship in  a  voluntary  association  do  not,  in 
anv  proper  sense,  confer  a  property  right. — 
Ibid. 

If  a  general  voluntary  association  refuses 
to  continue  association  with  a  local  asso- 


ciation, both  being  unincorporated,  a  court 
of  equity  cannot,  in  the  absence  of  any 
question  of  property  right,  '  enforce  the 
continuance  of  the  relation  voluntarily  as- 
sumed.— Ibid. 

Construction  of  the  provisions  of  "An 
act  for  winding  up  voluntary  associations 
and  associations  with  partnership  liabilities" 
(Pamph.  L.,  1S99,  p.  485),  respecting  the  con- 
stitutionality of  the  act,  who  can  file  a  bill  or 
petition  thereunder,  and  the  questions  to  be 
decided  when  an  answer  is  filed  by  a  listed 
member  of  the  association. — Henry  vs. 
Simanton,  19  Dick.  572.     See  1  Rob.  606. 

A  grange  was  organized  for  the  primary 
purpose  of  establishing  a  store  where  gen- 
eral merchandise  should  be  sold  and  ex- 
changed for  the  benefit  of  it£  members. 
The  business  was  conducted  by  a  superin- 
tendent, under  Ins  name.  The  executive 
functions  of  the  grange  were  in  the  hands 
of  three  trustees.  Several  notes  signed  by 
the  trustees  had  been  given  in  the  course 
of  its  business,  interest  being  paid  out  of 
the  funds  of  the  association.  The  associa- 
tion became  insolvent,  and  creditors  hold- 
ing notes  filed  a  bill.  HELD,  that  the 
court  had  jurisdiction  to  appoint  a  receiver 
and  grant  an  injunction. — Ibid. 

The  grange  became  incorporated  under 
the  act  of  1876  (Gen.  Stat.,  p.  1644),  for  the 
incorporation  of  granges,  but  there  was  no 
effort  to  become  incorporated  under  any 
other  statute.  HELD,  that  it  did  not  be- 
come a  corporate  in  tie  facto  for  the  pur- 
pose of  transacting  mercantile  business. — 
Ibid. 

"An  act  for  winding  up  voluntary  asso- 
ciations and  associations  with  partnership 
liabilities"  (Pamph.  L.,  1899,  p.  485)  does 
not  clothe  the  chancellor  with  power  to 
enforce  the  payment  of  debts  contracted  by 
such  associations,  by  an  assessment  against 
the  members  thereof,  in  a  case  where  by  a 
previous  proceeding  in  chancery  the  busi- 
ness in  the  course  of  which  such  debts  were 
contracted  had  been  wound  up  and  the 
property  and  assets  of  such  association  got 
in  and  distributed. — Henry  vs.  Simanton, 
1  Rob.  606. 


VOTING  TRUST. 

The  "voting  trust"  in  the  stock  of  "The 
Fisheries  Company."  a  New  Jersey  corpor- 
ation, claimed  by  or  on  behalf  of  the  "Pim 
committee"  and  "The  Association  of  For- 
eign Shareholders  of  the  Fisheries  Company, 
Limited,"  a  corporation  of  Great  Britain, 
or  either  of  them,  is  contrary  to  the  public 
policy  of  this  state,  inoperative,  null  and 
void. — Warren  vs.  Pim,  21  Dick.  353. 

An  irrevocable  "voting  trust,"  or  any 
other  irrevocable  grant  (uncoupled  with 
an  interest  in  the  stock  to  be  voted  upon) 
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assuming  to  confer  upon  the  donee  the 
power  to  vote  at  stockholders'  meetings  for 
the  choice  of  directors,  is  contrary  to  the 
letter,  and  also  to  Die  spirit  and  policy  of 
the  General  Corporation  act  of  New  Jersey, 
(Pamph.  L.,  1896,  p.  1277).— Ibid. 

The  validity  of  a  voting  trust  in  this  state 
is  subject  to  at  least  two  limitations,  to 
wit,  (a)  that  the  holders  of  all  of  the  shares 
of  the  corporation  shall  have  an  equal  privi- 


lege   (after    fair    information;    of    availing 
themselves  of  the  trust  agreement,  and  (b) 
that  the  object  and  aim  of  the  tru 
be  the  equal  benefit  of  all  the  shares. — Ibid. 

["he    \oting    trust    under    consideration 
ignore   or  denes  the  two  limitations 

(b),  and  also  ignores  or  defies  the  statutory 
policy  of  the  equality  of  every  share  in 
the  eye  of  the  law;  hence  it  cannot  stand. — 
Ibid. 


w 


WAGES. 

Cross  References.  Corporations;  In= 
solvency;  Master  and  Servant;  Of= 
ficers;  Receivers. 

The  right  to  a  preference  in  payment 
of  their  wages,  given  to  workmen  of  an  in- 
solvent corporation,  is  wholly  statutory, 
and  does  not  vest  until  the  happening  of 
the  statutory  requirements. — Mingin  vs. 
Alva  Glass  Manufacturing  Co.,  10  Dick.  463. 

It  is  created  only  when  insolvency  pro- 
ceedings are  begun,  and  then  arises  in  favor 
of  those  persons,  and  for  such  amounts  and 
under  such  conditions  as  the  legislation  on 
the  subject  then  in  force  may  prescribe. — 
Ibid. 

Apprentice  workmen,  who  have  allowed 
their  wages  to  accumulate  upon  an  agree- 
ment that  they  should  be  paid  at  the  end 
of  their  apprenticeship,  have  no  more  ex- 
tensive right  to  a  preference  than  have  any 
other  unpaid  workmen  in  the  regular  em- 
ploy of  the  insolvent  corporation. — Ibid. 

A  father  purchased  realty  for  his  son, 
who  testified  that  the  father  said  repeatedly 
that  it  was  bought  with  money  which  had 
belonged  to  his  deceased  first  wife,  the 
mother  of  this  son.  A  brother  of  the  father 
testified  that  the  father  had  told  him  that 
he  intended  to  keep  the  money  of  his  first 
wife  until  he  could  find  a  place  to  invest  it 
for  this  son,  and  that  after  the  property  in 
question  was  purchased  the  father  told  wit- 
ness that  it  was  paid  for  with  the  money 
of  the  first  wife.  During  the  fife  of  the  first 
wife  the  husband  had  purchased  two  houses 
and  lots  and  put  the  title  in  her  name,  and 
in  a  memorandum  of  a  will,  dictated  some 
months  before  his  death,  he  gave  all  his 
interest  in  these  two  houses  to  the  son,  and 
the  rest  of  his  estate  to  his  second  wife  and 
her  children.  HELD,  sufficient  to  show 
that  the  property  purchased  for  the  son 
was  not  intended  as  an  advancement. — 
Grumley  vs.  Grumley,  IS  Dick.  568. 


An  attachment  in  New  Jersey  for  wages 
can  only  issue  against  an  absconding  debtor, 
and  wages  cannot  be  reached,  under  the 
act  of  1901  (Pamph.  L.,  1901,  p.  372J,  upon 
an  execution,  except  upon  an  order  that 
such  installment  of  said  wages  as  a  judicial 
officer  sha'll  determine  shall  be  paid  from 
time  to  time. — Margarum  vs.  Moon,  18 
Dick.  587. 
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I.  OF  TRIAL  BY  JURY. 

If,  on  waiver  of  indictment  and  of  trial 
by  jury,  the  accused  consents  only  to  a 
trial  before  three  judges,  he  cannot  be  tried 
by  one  judge. — O'Keefe  vs.  Moore.  31  Vr. 
138. 


WAIVER,  II,  III,  IV,  V,  VI,  VII. 
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Of  Right  to  Service  of  Process  in  Action. — Of  Objection  to  Admission  of  Evidence. 

Of  Jurisdiction  of  Court. 


II.  OF  FORFEITURE  UNDER 
CONTRACT. 

Where  the  ore  sold  and  delivered  could 
only  be  ascertained  by  the  books  and  ac- 
counts of  the  lessees,  and  the  acceptance 
of  a  part  of  the  rents  and  royalties  by  one  of 
two  joint  lessors  without  knowledge  on  his 
part  that  any  greater  sum  than  that  ten- 
dered and  received  by  him  was  due  and  un- 
paid, will  not  be  a  waiver  of  the  forfeiture 
caused  by  the  non-payment  of  the  full 
amount  due.  If  the  acceptance  is  by  one 
of  the  two  joint  lessors  with  such  knowl- 
edge, then  it  operates  as  a  waiver  against 
the  other. — Robinson  vs.  Boys,  et  al.,  32 
Vr.  179. 

Where  the  evidence  as  to  existence  of 
such  knowledge  as  an  essential  element  of 
a  waiver  is  in  dispute,  the  questions  must 
be  submitted  to  the  jury. — Ibid. 


1  had  disobeyed  instructions  in  taking  the 
contract  for  less  than  the  price  fixed,  and 
the  contract  was  accepted  by  the  defendant 
on  the  condition  that  plaintiff  would  waive 
his  commission.     HELD, — 

1.  That  the  evidence  was  sufficient  to 
show  an  unconditional  waiver. 

2.  That  such  waiver  was  not  void  for 
want  of  consideration. — Flack  vs.  Condit, 
37  Vr.  351. 


III.  OF  ASSISTANCE  OF  COUNSEL. 

The  right  of  an  accused  in  a  criminal 
prosecution  to  have  the  assistance  of  coun- 
sel in  his  defence,  guaranteed  by  the  last 
clause  of  section  8  of  article  1  of  the  con- 
stitution, may  be  waived.  When  the  re- 
cord and  bill  of  exceptions  do  not  show  any 
request  for  the  assignment  of  counsel  made 
or  refused,  but  only  show  that  no  counsel 
appeared  for  the  accused,  no  error  is  dis- 
closed, for  it  will  be  presumed  that  the  ac- 
cused did  not  desire  the  assistance  of  coun- 
sel. Failure  to  apply  for  the  assignment  of 
counsel  indicates  a  waiver  of  the  right  to 
have  the  assistance  of  counsel. — Slate  vs. 
Raney,  34  Vr.  363. 


IV.  OF  COMMISSIONS  UNDER 
CONTRACT. 

Defendant  was  a  manufacturer  of  re- 
frigerating machines.  Plaintiff  was  em- 
ployed by  him  at  a  salary  of  $100  a  month, 
and  in  addition  to  that  he  was  to  be  paid 
commissions  at  the  rate  of  three  per  cent. 
on.  the  amount  of  certain  sales.  This  suit 
was  brought  to  recover  commissions  on 
three  contracts:  First,  a  contract  called  the 
Parker  House  contract;  second,  a  contract 
called  the  Butler  contract,  and  third,  a 
contract  with  the  United  States  govern- 
ment for  putting  in  an  ice-making  appar- 
atus at  West  Point.  The  contract  with  the 
parties  with  respect  to  the  payment  of  com- 
missions, after  providing  for  the  payment 
of  a  salary  at  the  rate  of  $100  a  month, 
stipulated  for  a  commission  of  three  per 
cent,  on  the  gross  amount  of  sales  directly 
secured  by  the  plaintiff.  It  is  admitted 
that  the  first  two  contracts  were  negotiated 
by  the  plaintiff  within  the  terms  of  the 
agreement.  The  defence  was  that  the  plain- 
tiff had  v.  aved  his  commissions.     Plaintiff 


V.  OF  RIGHT  TO  SERVICE  OF  PRO= 
CESS  IN  ACTION. 

Where  a  note  and  a  bond  and  mortgage 
are  given  for  the  same  debt,  the  obligee 
may,  after  the  foreclosure  of  the  mortgage, 
proceed  upon  the  bond  under  the  act  of 
1881,  (Gen.  Stat.,  p.  2112,  par.  47).— 
Crosby  vs.  Washburn,  37  Vr.  494. 

The  act  above  cited  is  for  the  protection 
of  the  debtor  and  does  not  imply  a  public 
policy  that  prevents  the  debtor  from  waiv- 
ing his  right  to  have  the  suit  on  the  bond 
commenced  by  process. — Ibid. 

The  giving  of  a  power  of  attorney  to  con- 
fess judgment  is  such  a  waiver. — Ibid. 


VI. 


OF  OBJECTION  TO  ADMISSION 
OF  EVIDENCE. 


While  the  verdict  or  rule  for  judgment 
entered  in  the  minutes  of  the  common 
pleas,  until  the  judgment  record  is  made  up, 
can  only  be  evidence  of  the  judgment  when 
offered  as  such  in  a  suit  in  the  same  court 
where  it  is  entered,  it  may  by  consent  of 
the  parties  be  lawfully  admitted  in  evidence 
in  another  court,  (Gen.  Stat.,  p.  1841,  sec. 
4;  Id.,  p.  2564,  sees.  192,  194).  Winn 
offered  in  such  other  court,  failure  to  object 
is  equivalent  to  consent.  Such  objection 
if  not  made  at  the  trial  will  on  review  be 
regarded  as  waived. — Rosenberg  vs.  Stover. 
38  Vr.  506. 


VII.  OF  JURISDICTION  OF  COURT. 

Quaere.  If  after  thus  losing  jurisdiction, 
the  justice  fixes  a  day  for  trial  and  the  par- 
ties appear  pursuant  to  notice,  will  the  fail- 
ure of  a  defendant  to  object  for  want  of 
jurisdiction  until  after  a  jury  has  been  de- 
manded, empaneled  and  sworn  operate  as 
a  waiver  of  the  irregularity? — Vandervoort 
vs.  Fleming,  39  Vr.  507. 

The  filing  by  a  defendant  of  a  demurrer 
to  a  declaration,  is  a  waiver  by  him  of  all 
objections  to  the  jurisdiction  of  the  court 
over  his  person. — United  States  vs.  Griefen  , 
43  Vr.  1 . 
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VIII 


OF    CONDITIONS    IN 
ANCE  POLICY. 


INSUR- 


The  policy  provided  that  "no  conditions 
or  provisions  shall  be  waived  or  altered  by 
anyone  unless  by  written  consent  of  an 
officer  of  the  company  at  the  home  office." 
HELD,  that  the  provision  that  the  insur- 
ance should  apply  only  to  persons  over  six- 
teen years  of  age  and  under  sixty-five  years 
of  age  could  only  be  waived  or  altered  by 
written  consent,  in  accordance  with  the 
policy. — Wheeler  vs.  United  States  Casualty 
Co.,  42  Vr.  396. 

An  insurance  company  may  waive  any 
condition  of  a  policy  inserted  therein  for 
its  own  benefit. — Graham  vs.  Security  Mu- 
tual Life  Insurance  Co.,  43  Vr.  298. 

It  is  always  open  on  behalf  of  the  insured 
to  show  a  waiver  of  the  conditions,  or  a 
course  of  conduct  on  the  part  of  the  in- 
surer from  which  might  be  justly  and  rea- 
sonably inferred  that  a  forfeiture  would  not 
be  exacted. — Ibid. 

Where  a  statement  in  an  application  for 
life  insurance,  warranted  to  be  true,  is  false 
as  far  as  it  goes,  but  fails  to  answer  the 
whole  inquiry,  there  is  a  breach  of  war- 
ranty which  avoids  the  policy.  The  in- 
surer waives  an  answer  to  that  part  of  the 
inquiry  only  which  is  left  unanswered. — 
Hanrahan  vs.  Metropolitan  Life  Insurance 
Co.,  43  Vr.  504. 


WARDS. 

Cross  References.   Guardian  and  Ward ; 
Municipal  Corporations. 

The  act  of  March  21st,  1901,  which  gives 
the  governor  power,  in  his  discretion,  on 
the  application  of  one  hundred  voters,  to 
appoint  a  commission  to  district  or  redistrict 
wards  in  the  cities  of  this  state  is  unconsti- 
tutional and  void:  First,  it  is  an  unlawful 
delegation  of  legislative  power;  second,  the 
act  is  local  and  special;  third,  it  authorizes 
the  regulation  of  municipal  affairs  by  a  com- 
mission.— Gilhooly  vs.  Elizabeth,  37  Vr. 
484. 

A  resolution  of  a  city  changing  ward  lines 
is  without  force,  as  such  changes  can  only 
be  made  by  ordinance,  under  the  statute. 
— McCulley  vs.  Elizabeth,  37  Vr.  555. 

The  act  of  April  25th,  1894,  authorizing 
such  change  by  resolution  is  repealed  by 
the  act  of  March  14th,  1895,  which  re- 
quires such  action  to  be  taken  by  ordinance. 
—Ibid. 

The  act  of  1S95  is  general,  covering  the 
whole  subject,  and  must  be  taken  as  the 
declaration  of  a  legislative  policy  for  the 


division  of  cities  into  wards  or  the  changing 
ill  lines  of  existing  wards,  as  well  as  the 
creation  of  new  wards. — Ibid. 


WAREHOUSEMEN. 

Cross  Reference.    Bailment. 

A  warehouseman  is  not  required  to  de- 
liver  property  stored  with  him  and  fur 
which  he  has  issued  a  warehouse  receipt, 
pursuant  to  statute  (Gen.  Stat.,  p.  3746) 
merely  upon  a  written  demand  being  made 
upon  him  therefor  by  some  person  other 
than  the  receipt  holder,  who  claims  to  be 
the  owner  thereof. — Wheeler  &  Wilson 
Manufacturing  Co.  vs.  Brookfield,  41  Vr.  703. 

It  being  a  criminal  offence,  by  the  statute, 
fur  a  warehouseman  to  deliver  property, 
for  which  he  has  issued  a  warehouse  receipt , 
to  any  other  person  than  the  receipt  holder 
upon  the  surrender  and  cancellation  of  such 
receipt,  unless  the  property  is  so  delivered 
through  a  removal  thereof  by  operation  of 
law,  the  warehouseman  cannot  be  held  lia- 
ble in  a  suit  in  trover  for  the  value  of  the 
property,  if  he  shall  deliver  it  to  the  re- 
ceipt holder,  after  a  written  demand  be 
made  upon  him  by  one  claiming  to  be  the 
owner,  but  before  the  property  has  been 
removed  from  his  custody  by  operation  of 
law. — Ibid. 

The  statute  casting  a  duty  upon  the 
warehouseman,  under  a  penalty,  to  deliver 
the  property  to  the  receipt  holder  upon 
surrender  and  cancellation  of  the  ware- 
house receipt,  unless  it  shall  have  been  re- 
moved from  his  custody  by  operation  of 
law,  it  will  protect  the  warehouseman  from- 
an  action  for  damages  by  a  mere  claimant, 
if,  after  such  claim,  the  warehouseman  com- 
plies with  the  statute  and  delivers  the  prop- 
erty to  the  receipt  holder  while  still  under 
the  statutory  duty  so  to  do.  It  is  against 
the  policy  of  the  law  to  hold  a  person  liable 
in  damages  for  not  complying  with  a  de- 
mand or  doing  an  act  which,  if  complied 
with  or  done,  would  be  a  criminal  offence. — 
Ibid. 

The  warehouseman,  under  our  statute, 
can  only  excuse  or  justify  a  refusal  to  de- 
liver goods  to  the  holder  of  the  warehouse 
receipt,  upon  its  surrender  and  cancellation, 
by  snowing  that  the  property  has  been  re- 
moved by  operation  of  law.  He  will  not 
be  permitted,  as  against  the  receipt  holder, 
to  set  up  title  in  himself  or  any  third  partv. 
—Ibid. 

In  an  action  of  replevin,  a  warehouse- 
man who,  by  demanding  for  storage  more 
than  is  due  him,  has  lost  his  hen,  if 
he  has  failed  to  obtain  from  his  bailor, 
a  statement  in  writing  under  the  sup- 
plement to  the  Replevin  act,  (Pamph. 
L.,   1893,  p.  451;  Gen.  Stat.,  p.   277S),  is 
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liable  for  costs  in  case  he  appears  and  de- 
fends the  replevin  suit. — Stephenson  vs. 
Lichenstein,  43  Vr.  113. 


WARRANTY. 

See  Insurance;  Sales. 


WASTE. 

Cross    References.       Equitable    Relief 
and  Remedy;  Injunctions. 

The  purchaser  of  a  tax  title  in  possession 
of  lands  under  his  certificate  of  sale  is  not 
authorized,  by  the  common  law  or  by 
statute,  to  cut  timber  trees  during  his  term. 
— Brewer  vs.  Ireland,  38  Vr.  31. 

The  court  of  chancery  has  jurisdiction  to 
stay  waste  by  enjoining  the  removal  of  such 
a  structure  by  the  tenant. — Fortescue  vs. 
Bowler,  10  Dick,  741. 

A  lessee  in  possession  under  a  lease  for 
five  years  commits  waste  when  without  the 
permission  of  the  lessor,  he  partially  de- 
stroys a  party  wall  by  cutting  out  an  open- 
ing for  a  door  to  connect  with  adjoining 
premises,  though  done  with  the  permission 
of  the  other  joint  owner  of  the  wall. — Klie 
vs.  Von  Broock,  11  Dick.  18. 

The  test  in  such  a  case  is  not  alone 
whether  a  material  injury  is  done  to  the 
building,  but  whether  it  is  altered  in  a 
material  manner  and  to  an  extent  beyond 
what  is  fairly  implied  from  the  terms  of  the 
original  contract  of  letting. — Ibid. 

A  person  owning  two  adjoining  and  con- 
necting buildings,  in  one  of  which  he  kept 
a  saloon,  let  the  other  for  a  restaurant,  on 
the  express  condition  that  no  beverages 
should  be  sold  there  in  competition  with 
the  saloon,  and  the  lessee  hired  the  prem- 
ises adjoining  the  restaurant  on  the  other 
side,  and  cut  a  door  through  the  party  wall 
to  connect  with  other  premises,  intending 
to  open  a  saloon  therein.  HELD,  that 
such  action  constituted  waste,  and  that  a 
mandatory  injunction  should  be  awarded 
to  compel  the  lessee  to  close  the  door. — ■ 
Ibid. 

Equity,  having  jurisdiction  of  a  bill  for 
foreclosure,  may  award  damages  for  waste 
committed  by  purchasers  from  the  mort- 
gagor, whereby  the  security  was  rendered 
inadequate. — Tate  vs.  Field,  11  Dick,  35. 

The  purchaser  of  the  equity  of  redemp- 
tion is  charged  with  notice  of  a  covenant 


of  the  mortgagor  to  erect  on  the  premises 
a  building;  and  when  he  removes  such  build- 
ing, it  being  of  a  permanent  character,  and 
affixed  for  use  with  the  realty,  he  is  pre- 
sumed to  have  done  so  as  a  willful  wrong 
doer,  and  will  not  be  permitted  to  profit 
thereby.— Tate  vs.  Field,  12  Dick.  53.  See 
Id.  632. 

A  tenant,  who  as  a  willful  wrong  doer,  com- 
mits waste  by  removing  a  building,  and  fails 
to  show  the  actual  proceeds  derived  there- 
from, is  chargeable  to  the  highest  probable 
or  speculative  value  of  such  building  to  the 
reversioner  reasonably  warranted  by  the 
evidence,  together  with  interest  from  the 
commission  of  the  waste. — Ibid. 

When  a  mortgagor  in  possession  has 
committed  waste  upon  the  mortgaged  estate, 
by  the  removal  of  a  building  erected  thereon, 
the  measure  of  the  mortgagee's  loss  is  not 
the  value  of  the  building  after  severance, 
but  the  diminution  in  the  value  of  his  se- 
curity.—Tate  vs.  Field,  12  Dick.  632. 

Converting  windows  in  a  leased  building 
into  doors,  and  constructing  from  them 
bridges  connecting  with  similar  openings  in 
another  building,  constitute  waste,  entitling 
the  landlord  to  relief  in  equity. — Peer  vs. 
Wadsworth,  1  Rob.  191. 
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I.  PRIVATE  WATER  WAYS. 

The  Newbrough  company  was  the  owner 
of  a  tract  of  land  on  both  sides  (if  the  IV- 
quannock  river,  including  the  bed  of  the 
stream.  In  lS(i!)  tin'  company  built  a  mill, 
called  the  Tyndall  mill,  and  elected  a  dam 
and  constructed  a  raceway  for  the  purpose 
of  diverting  the  waters  of  the  river  as  a 
water  power  for  the  use  of  their  mill.  Sub- 
sequently the  company  constructed  an- 
other mill,  now  owned  by  the  Butler  I  hud 
Rubber  Company,  higher  up  on  the  race- 
way. The  waters  from  the  stream  were 
fust  used  through  the  raceway  for  driv- 
ing the  last  mentioned  mill,  and  after 
they  were  discharged  into  the  tail  race 
were  carried  down  to  the  Tyndall  mill. 
By  a  deed  dated  February  12th,  1*7:1, 
the  Newbrough  company  conveyed  to 
Richard  B.  Tyndall,  the  premises  ;it  the 
lower  end  of  the  raceway.  The  deed,  after 
the  description  of  the  premises  granted, 
contained  the  provision  that  the  party  of 
the  first  part  "doth  hereby  grant,  assign 
and  convey  to  the  party  of  the  second  part, 
his  heirs  and  assigns,  the  joint  right  with 
the  party  of  the  first  part;"  also,  the  joint 
right  to  take  said  water,  from  said  dam 
through  the  canal  or  raceway  running  from 
said  dam  to  the  raceway  or  mill  of  the 
party  of  the  first  part,  and  thence  through 
the  tail  race  of  the  said  mill  to  the  premises 
therein  conveyed,  with  a  covenant  that 
each  of  the  parties  should  have  the  right 
to  repair  or  rebuild  the  said  dam  or  to  repair 
or  enlarge  said  canal  at  the  cost  of  the  party 
repairing,  enlarging  or  rebuilding.  By  a 
deed  dated  July  24th,  1S73,  the  New- 
brough company  conveyed  to  Rosenthal  and 
Strauss,  under  whom  the  plaintiffs  take 
title,  the  tract  of  land  on  which  the  upper 
mill  had  been  erected,  with  the  strip  of 
land  on  which  the  raceway  was  situate,  ex- 
tending up  the  river  to  a  point  distant 
seven  and  five-tenths  feet  from  the  south- 
east corner  of  the  stone  abutment  at  the 
gate-house  at  the  upper  end  of  the  canal, 
together  with  all  the  rights  of  the  dam  and 
of  the  flowage  possessed  by  the  said  party 
of  the  first  part,  subject  in  all  respects  to  the 
joint  rights,  privileges  and  easements  effect- 
ing the  dam  and  the  water  in  the  Pequan- 
nock  expressed  and  contained  in  the  deed 
to  Tyndall.  The  city  of  Newark,  under  the 
act  of  April  21st,  1876  (Rev.,  p.  721),  in- 
stituted proceedings  to  condemn  the  plain- 
tiffs' right  to  the  waters  of  the.  stream. 
HELD  — 

1.  That  the  grant  of  Rosenthal  and 
Strauss  conveyed  the  right  to  the  waters 
of  the  stream  as  appurtenant  to  the  con- 
veyance of  the  land,  and  that  they  were 
entitled  to  compensation  for  the  damages 
sustained  by  the  taking  of  the  waters  for 
the  purposes  mentioned  in  said  act.  Stock- 
port Water  Works  Co.  vs.  Potter,  3  Hurlst 
&  Co.  300;  Ormerod  vs.  Todmorden,  L.  R., 
11  Q.  B.  Div.  155,  and  Kensit  vs.  G.  E.  R. 
Co.,  L.  R.,  27  Ch.  Div.  122  distinguished. 

2.  That  Rosenthal  and  Strauss,  under 
their  deed,   had  the   right   to   enlarge  the 


raceway  either  under  the  reservation  con- 
tained in  the  deed  to  Tyndall  or  under  the 
NewbrOUgfa  company,  which  as  the  owner.- 
of  the  fee  of  the  upper  mill  and  of  tin-  race- 
way, dam  and  water-power,  had  the  right 
to  enlarge  the  raceway — the  conveyance  by 
the  Newbrough  company  to  them  being  of 
all  rights  of  the  dam  and  of  all  the  flowage 
possessed  by  the  said  party  of  the  first  part. 
:;.  That  the  reservation  in  the  deed  by 
the  Newbrough  company  to  Rosenthal  and 
Strauss  of  the  right  to  construct  a  dam 
belov.  the  dam  that  was  in  the  loan 
when  the  grant  to  Rosenthal  and  Strauss 
was  made,  restrained  the  grantees  from 
increasing  the  height  of  the  dam,  but  did 
not  restrict  their  right  to  widen  the  race- 
way for  the   purpose  of  utilizing  all  the 

water  that  the  dam  then  in  existence  would 
divert  from  the  stream. 

4.  That  if  the  plaintiffs  diverted  the  wa- 
ters for  a  use  not  permitted  by  the  cove- 
nants in  tlie  Tyndall  deed,  that  fact  might 
create  a  light  of  suit  by  the  owners  of  the 
Tyndall  property,  but  did  not  deprive  the 
plaintiffs  of  their  title  to  the  watt 
Mowed  through  the  raceway. — Butler  Rub- 
ber Co.  vs.  Newark,  32  Vr.  32. 

Where  the  premises  consist  of  a  factory 

with  machinery  driven  by  the  waters  of  a 
stream  of  which  tin-  city  take-  a  part,  if  in 
the  judgment  of  the  jury  it  would  be  proper 
and  judicious  to  install  a  separate  plant  of 
steam  power  to  supply  the  power  lost  by 
id.  diversion  of  the  water,  the  expense  of 
that  method  of  reconstruction  may  he  taken 
into  consideration  in  ascertaining  what 
sum  of  money  would  amount  to  just 
compensation,  but  the  land  owner  is  not 
entitled  to  have  his  property  improved 
beyond  its  original  value  and  cannot  be 
allowed  more  of  such  outlay  than  will  re- 
imburse him  for  his  actual  loss  — Ibid. 


II.  PUBLIC  WATER  SUPPLY. 

1.  Right  of  Borough  To  Control. 

The  general  act  relating  to  boroughs 
(Rev.,  1897,  Pamph.  L.,  p/2S3),  transfers 
to  the  borough  council  control  over  water 
works  previously  existing. — Walling  vs 
Deckertown.  35  Vr.  203. 

2.  Condemnation  of  Property  for. 

Under  "An  act  for  the  construction. 
maintenance  and  operation  of  water  works 
for  the  purpose  of  supplying  cities,  towns 
and  villages  of  this  state  with  water."  ap- 
proved April  21st,  1876  (Gen.  Stat.,  p. 
2199),  there  can  be  no  condemnation  of 
property  unless  there  has  first  been  filed 
with  the  secretary  of  state  a  "consent  in 
writing  of  the  corporate  authorities,  if  any, 
of  the  town  or  city  proposed  to  be  supplied 
with  water,"  to  the  formation  of  a  company 
under  such  act  by  designated  persons  in  a 
manner  specified. — Hampton  vs.  Clinton, 
36  Vr.  158. 
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Public  Water  Supply. 


Where  a  riparian  proprietor  seeks  the  aid 
of  a  court  of  equity  to  restrain  a  corpora- 
tion from  diverting  water  for  public  pur- 
poses, which  it  has  the  power  to  condemn, 
and  the  corporation  offers  to  pay  such  sum 
as  the  court  shall  deem  to  be  just  compen- 
sation, and  complainant  consents,  the  court 
has  jurisdiction  to  ascertain  the  amount  of 
such  compensation. — Sparks  Manufactur- 
ing Co.  vs.  Newton,  12  Dick.  367.  See  15 
Id.  399. 

3.  Municipal  Contracts  for. 

The  act  of  April  2d,  1888  (Gen.  Stat.,  p. 
2210),  does  not  authorize  municipal  corpor- 
ations to  enter  into  contract  with  another 
party  by  which  the  latter  shall  furnish  a 
supply  of  water  to  the  inhabitants  of  the 
municipality  and  collect  from  them  therefor 
such  rents  as  it  shall  from  time  to  time  pre- 
scribe within  certain  limits  fixed  by  the 
contract  with  the  municipal  corporation. 
— Passaic  Water  Co.  vs.  Paterson,  36  Vr.  472. 

An  important  part  of  an  ordinance  being 
illegal,  other  connected  parts  must  be 
deemed  invalid. — Ibid. 

The  act  of  April  2d,  1888,  (Gen.  Stat.,  p. 
2210),  is  a  general  law  passed  in  obedience 
to  the  constitution  of  the  state,  and  as  such 
it  supersedes  and  annuls  all  prior  special 
and  local  laws  which  authorized  municipal 
corporations  to  contract  for  a  supply  or 
further,  or  other  supply  of  water,  for  the 
use  of  such  municipalities  or  the  inhabi- 
tants thereof. — Acquackanonk  Water  Co. 
vs.  Passaic,  36  Vr.  476. 

The  existence  of  a  subsisting  contract  to 
supply  a  town  with  water,  does  not  prevent 
the  town  council  from  making  a  contract 
for  a  further  or  other  supplv  under  the  act 
of  1888,  (Pamph.  L.,  p.  366).— Jersey  City 
vs.  Kearny,  43  Vr.  109. 

The  fact  that  Jersey  City  owns  a  water 
main  in  the  town  of  Kearny  through  which 
it  supplies  the  borough  of  East  Newark  and 
private  consumers  in  Kearny  with  water, 
does  not  give  Jersey  City  a  standing  to 
question  a  contract  between  Kearny  and  a 
water  company,  for  a  supply  of  water. — 
Ibid. 

A  voluntary  proposition  by  the  mayor  of 
Jersey  City,  not  invited  by  the  municipal 
authorities  of  Kearny,  and  not  authorized 
by  the  municipal  boards  of  the  city,  does 
not  give  Jersey  City  a  standing  to  question 
such  a  contract. — Ibid. 

A  contract  between  two  municipalities  for 
a  supply  of  water  for  public  and  private  use 
is  jwithin  the  provisions  of  the  statute  of 
frauds.— Jersey  City  vs.  Harrison,  43  Vr.  185. 

A  resolution  of  the  town  council  of  Harri- 
son directed  the  president  and  clerk  to  exe- 
cute a  contract  with  Jersey  City,  for  a  sup- 
ply of  water  on  certain  terms.  Jersey  City, 
learning  of  the  resolution,  caused  to  be 
drawn  and  executed  by  its  officials,  and 
tendered  to  the  town  council  of  Harrison, 
a  paper  which  was  claimed  to  accord  with 


the  terms  of  the  resolution.  HELD,  that 
no  contract  was  thus  created  (a)  because 
the  paper  thus  executed  and  tendered  to 
Harrison  did  not  conform  to  the  terms  of 
the  resolution;  and  (b)  because  the  resolu- 
tion, never  having  been  communicated  by 
Harrison  to  Jersey  City,  did  not  constitute 
a  proposal  which  Jersey  City  might  accept, 
and  thereby  bind  Harrison. — Ibid. 

The  New  Jersey  Suburban  Water  Com- 
pany, with  another  company,  acquired,  by 
contract  with  the  East  Jersey  Water  Com- 
pany, the  right  to  water  transmitted  by  the 
latter  company  through  its  mains  and  pipes 
from  its  source  of  supply,  and  delivered  at 
a  specified  place  on  the  line  of  the  pipes. 
The  New  Jersey  Suburban  Water  Com- 
pany contracted  to  supply  therefrom  the 
town  of  Harrison,  and,  in  performing  its 
contract,  made  use  of  a  fine  of  pipes  laid  by 
Jersey  City  in  the  township  of  Kearny  many 
years  before,  to  transmit  the  water  to  the 
water  system  of  Harrison.  HELD,  that 
the  property  which  the  New  Jersey  Subur- 
ban Water  Company  acquired  in  the  water 
was  not  divested  by  its  delivery  to,  or  trans- 
mission through  such  pipes. — Suburban 
Water  Co.  vs.  Harrison,  43  Vr.  194. 

Each  of  the  municipalities  which  were 
defendants  below,  had,  before  these  actions, 
been  possessed  of  mains  and  pipes  for  a 
supply  of  water  for  public  purposes  and  for 
distribution  to  private  consumers  for  pay; 
and  each  had  been  receiving  and  using 
water  transmitted  through  a  pipe  claimed 
by  Jersey  City,  and  had  made  compensa- 
tion to  Jersey  City  for  water  so  supplied, 
but  without  express  contract.  Defendants 
in  error  gave  notice  to  each  municipality 
that  they  had  acquired  the  right  to  water 
thus  supplied,  and  should  claim  compensa- 
tion therefor  in  the  future.  Jersey  City 
also  claimed  the  right  to  the  water  and  com- 
pensation therefor.  Each  municipality 
continued  to  receive  and  distribute  the 
water  and  to  collect  pay  from  consumers. 
Each  filed  a  bill  of  interpleader  against  the 
respective  claimants,  and  afterward  these 
actions  at  law  were  brought  to  recover 
compensation  for  water  so  received  and 
used.  HELD,  that  although  there  was, 
during  the  period  covered  by  the  actions, 
no  express  contract  between  plaintiffs  and 
defendants,  an  obligation  to  make  compen- 
sation to  the  owners  of  the  water  will  be 
implied  from  its  reception  and  the  conduct 
of  the  municipality  receiving  it. — New  Jer- 
sey Suburban  Water  Co.  vs.  Harrison,  43 
Vr.  196. 

On  an  interpleader  bill  it  appeared  that  the 
city  of  Jersey  City  had  made  a  contract,  while 
it  had  a  water  supply  of  its  own,  to  supply 
another  municipality — the  borough  of  East 
Newark — with  water  for  public  and  do- 
mestic purposes.  Its  own  supply  became 
unfit  for  use  and  so  it  contracted  with  the 
East  Jersey  Water  Company  for  another 
supply,  but  for  it«  own  needs  only.  The 
East  Jersey  company  furnished  this  supply, 
and  also  furnished  a  supply  to  the  borough. 
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The  supply  to  the  borough  ran  for  a  short 
distance  through  a  pipe  belonging  to  Ji  I  i  5 
City.  The  East  Jersey  company  charged 
Jersey  City  at  the  rate  of  $35  per  million 
gallons,  not  only  for  so  much  water  as  Jer- 
sey City  and  its  inhabitants  consumed,  bul 
also  for  the  water  furnished  the  borough. 
Jersey  City  charged  the  borough  at  the  rate 
of  $90  per  million  gallons  for  the  water  it 
received.  Although  the  eont  ract  bet  ?een 
the  borough  and  Jersey  City  expired  in 
.Inly,  1902,  the  arrangement  was  allowed 
to  continue,  withoul  contract,  until  July, 
1903,  when  the  assignees  of  the  East  Jersey 
company  notified  the  borough  thai  ii  must 
pay  the  price  of  the  water  $90)  to  them. 
HELD,  that  Jersey  City,  having  neither 
the  power  to  make  a  contract  to  supply 
another  municipality  with  water  nol  its  o'w  n. 
nor  an  express  contract  which  purported  to 
do  so,  nor  water  of  its  own  to  furnish,  could 
not  recover  the  price  of  the  water  furnished 
to  the  borough.  HELD  further,  thai  al- 
though neither  the  East  Jersey  company 
nor  its  assignees  had  any  express  contract 
with  the  borough  to  furnish  il  with  water, 
yet  inasmuch  as  thai  company  had  actually 
supplied  the  water,  and  inasmuch  as  the 
borough  had,  in  its  interpleader  bill,  ad- 
mitted its  receipt  and  its  liability  to  pay 
for  it,  the  price  of  the  water  should  be  ad- 
judged to  belong  to  the  company  or  its  as- 
signees. HELD  further,  that  out  of  the 
moneys  brought  into  court.  Jersey  City  was 
entitled  to  compensation  for  the  use  of  its 
pipe. — Borough  of  East  Newark  vs.  New 
York  and  New  Jersey  Water  Supply  Co.,  1 
Rob.  265.     A.  2  Rob.  783. 

Where,  prior  to  the  making  of  a  contract 
between  a  town  and  a  water  company,  the 
company,  the  common  council  of  the  town 
was  furnished  with  a  plan  showing  eleva- 
tions, &e.,  which  disclosed  that  the  top  of 
the  dam  retaining  the  supply  was  but 
slightly  higher  than  the  higher  parts  of  the 
town,  the  latter  was  charged  with  notice 
that  the  pressure  at  the  higher  parts  of  the 
town  would  be  weak,  and  that  the  use  of 
water  throughout  the  town  would  diminish 
to  some  extent  such  pressure,  but  it  was 
not  charged  with  natice  that  the  use  of 
water  as  contemplated  by  the  contract 
would  entirely  prevent  the  flow  of  water  in 
fire  hydrants  in  such  higher  portions. — 
Mayor,  &c,  of  Boonton  vs.  Boonton  Water 
Co.,  3  Rob.  23. 

Where,  prior  to  the  organization  of  a 
water  company  to  furnish  water  to  a  town, 
its  promoters  made  a  contract  to  furnish 
the  town  with  water  for  a  specified  period 
at  specified  rates,  all  of  the  covenants  in 
the  contract  which  were  of  a  continuing 
nature  ran  with  the  water  works,  and  were 
binding  on  a  new  corporation  subsequently 
formed,  to  which  the  works  were  trans- 
ferred, though  some  of  them  did  not  ex- 
pressly purport  to  bind  the  original  cor- 
poration's assigns. — Ibid. 

A  contract  by  a  water  company  to  furnish 
a  town  with  water,  providing  for  a  supply 


"for  dome-tic  purposi  thi  extinguish- 
ment of  fires  and  other  lawful  uses,"  and 
also  "for  public  and  domestic  usef  and  pur- 
poses of  the  inhabitants"  of  the  town,  did 
not   authorize    tin  to    furnish 

water  for  th  <i   printing  pn 

ind  other  mechanical  purposes,  nor  to 
supply  railroad  engines,  to  the  prejudi 
the  inhabitants  of  the  town  for  domestic 

and  fire  uses.  -  Ibid. 

A  schedule  of  rate-  attached  to  a  con- 
tract for  the  supply  of  water  to  a  town,  con- 
taining an  item  "special  rates,  including 
hydrants  in  yards,  hotels,  boarding  houses, 
tables  and  business  and  factory  uses,"  re- 
lated to  the  use  of  water  for  domestic  pur- 
poses   in    factories    and    places    of    bu-in 

such  as  drinking,  washing,  flushing  closets 
and  the  like,  and  did  not  aut horize  the  sale 
of  water  to  such  factories,  &c,  to  furnish 
power,  to  the  prejudice  of  the  inhabitants 
of  the  town  for  domestic  and  fire  uses. — Ibid. 

4.  Acquisition  of  Plant  by  Municipality. 

The  city  council  resolved  to  acquire  the 
plant,   provided  thi  price  should 

be  lixed  at  a  sum  agreeable  to  the  city,  and 
appointed  two  commissioners;  the  water 
company,  in  response  to  this  resolution, 
also  appointed  two  commissioners.  HELD, 
that  the  water  company  acceded  to  the 
vim  of  the  city's  right  expressed  in  the 
resolution  and  so  acceded  to  its  construction 
of  the  somewhat  ambiguous  option  clause 
in  the  contract.  The  city  therefore  having 
the  discretion  to  take  or  reject  the  property 
at  the  sum  fixed  by  the  commissioners, 
there  is  no  delegation  of  power  to  the  com- 
missioners, and  the  resolution  is  valid 
against  the  attack  of  taxpayers. — Liver- 
more  vs.  Millville,  42  Vr.  503.  See  43  Id. 
221. 

Under  the  Borough  act  of  1897  (Pamph. 
L.,  p.  317).  as  amended  in  189S  (Pamph. 
L.,  p.  356),  a  borough  council  resolved  that 
the  question  of  the  construction  of  water 
works  be  submitted  to  the  voters.  The 
ballots  used  at  such  election  read  "for"  or 
"against"  "the  proposition  of  construction 
or  purchase  of  water  works."  HELD,  that 
the  question  directed  bjT  the  council  to  be 
submitted  to  the  voters  was  not  submitted 
to  them  at  such  election,  and  that  the  bal- 
lot, being  in  the  alternative,  rendered  the 
result  of  the  election  inconclusive  and  nug- 
atory.— Marcellus  vs.  Borough  of  Garfield, 
42  Vr.  373. 

5.  Lien  of  Municipality  for  Water 
Rents. 

The  mortgagee  of  a  paper  mill,  whose 
lien  was  inferior  to  that  of  the  city  of  Ho- 
boken  for  water  rents  under  its  charter  of 
1S55,  gave  notice  to  the  city,  when  the 
mortgagor  was  in  arrears  for  one  quarter, 
to  turn  the  water  off.  The  city  did  so,  but 
in  such  a  manner  that  the  employes  of  the 
mill  immediately  turned  it  on  again;  and 
thereafter  the  city  read  its  meter  and 
charged  it  for  water  for  several  succeeding 


WATERS  AND  WATER  COURSES,  III.  IV,  V. 


993 


Private  Contract  for  Fire  Protection. — Riparian  Owners  Right  To  Divert. — Pollution  of. 


quarters,  which  charges  remained  unpaid. 
HELD,  that  the  city  could  not  then  claim 
priority  for  its  lien. — Hudson  Savings  In- 
stitution vs.  Carr-Curran  Paper  Mills  Co., 
13  Dick.  59. 

The  General  Water  Works  law  of  1876, 
providing  for  the  supply  of  water  in  cities, 
fixing  and  collecting  of  water  rents,  and 
prices  for  water,  and  a  lien  upon  the  real 
estate  for  such  water  rents,  and  for  the 
shutting  off  of  such  water  when  such  rents 
are  due  and  unpaid,  and  the  sale  of  the 
property  at  public  auction,  if  not  paid, 
without  provision  for  redemption  from  such 
sale,  does  not  give  such  a  lien  upon  the 
property  as  will  take  priority  over  mortgages 
previously  given. — Ibid. 


III.  PRIVATE  CONTRACT  FOR  FIRE 
PROTECTION. 

Defendant  contracted  with  plaintiff,  for 
a  sufficient  consideration,  to  furnish  the 
latter  with  water  for  fire  protection.  By 
i  lie  terms  of  their  contract  it  was  agreed 
that  the  defendant  should  not  "be  liable, 
under  any  circumstances,  for  a  deficiency 
or  failure  in  the  supply  of  water,  whether 
occasioned  by  shutting  off  water  to  make 
repairs  or  connections,  or  for  any  cause 
whatsoever."  HELD,  that  by  force  of  the 
last  clause  of  this  provision  of  the  contract, 
the  defendant  relieved  from  liability  for  loss 
accruing  to  the  plaintiff  from  a  fire,  de- 
structiveness  of  which  was  due  to  the  neg- 
lect of  the  defendant  to  furnish  sufficient 
water  to  extinguish  it. — Buchanan  &  Smock 
Lumber  Co.  vs.  East  Jersey  Water  Co.,  42 
V.  350. 


IV.  RIPARIAN  OWNERS  RIGHT  TO 
DIVERT. 

A  municipality  which  buys  a  piece  of  hind 
on  a  stream  several  miles  from  its  corporate 
limits  does  not  thereby  become  a  riparian 
owner  and  entitled  as  such  to  use  the  water 
of  the  stream  to  supply  its  inhabitants. — 
Sparks  Manufacturing  Co.  vs.  Newton,  12 
Dick.  367.     See  15  Id.  399. 

A  riparian  owner  who  constructs  a  storage 
reservoir  on  a  stream  and  uses  it  for  more 
than  twenty  years  for  the  benefit  of  his 
mill  on  the  stream,  and  thereby  confers  an 
incidental  benefit  on  mill  owners  further 
down  the  stream,  does  not  thereby  invest 
such  down-stream  mill  owners  with  a  right 
to  have  the  benefit  of  such  storage,  but 
may  at  any  time  discontinue  its  use  and 
allow  the  reservoir  to  fall  into  disrepair.- 
Ibid. 

The  legislature  of  this  state  does  not  pos- 
sess, and  has  not  attempted  to  exercise, 
the  power  of  authorizing  the  diversion  of 
water  from  running  streams  upon  condition 


of  making  compensation  by  storing  storm 
and  flood  water  and  giving  it  out  in  dry 
times  for  the  benefit  of  the  riparian  owners 
as  compensation  for  the  diversion. — Ibid. 

Storm  or  flood  water,  as  soon  as  it  reaches 
a  natural  stream  loses  the  character  of  sur- 
face water  and  becomes  a  part  of  the  stream 
and  subject  to  the  right  of  use  by  all  ripa- 
rian proprietors,  and  cannot  be  diverted 
against  the  will  of  such  proprietors  except 
by  the  exercise  of  the  eminent  domain. — 
Ibid. 

A  water  power  mill  owner,  who  had  for 
many  years  owned  and  controlled  a  storage 
reservoir  for  the  benefit  of  his  mill  in  dry 
weather,  thereby  incidentally  benefiting 
other  down -st ream  mill  owners,  conveyed 
to  a  municipality  the  reservoir  and  a  right 
to  divert  water  therefrom,  taking  from  it  a 
covenant  to  deliver  to  him  from  it  the  same 
(undefined)  quantity  of  water  which  he  had 
previously  been  accustomed  to  draw.  The 
municipality  increased  the  capacity  of  the 
reservoir  and  claimed  the  right  to  divert  a 
certain  quantity  of  water  from  it  for  the 
use  of  its  inhabitants  within  its  corporate 
limits  whose  natural  drainage  was  into  a 
different  stream,  and  justified  its  diversion 
as  against  riparian  mill  owners  below  the 
first  mentioned  owner  and  grantor  of  the 
reservoir,  on  the  ground  that  the  effect  of 
its  operation  would  be  to  increase  and  bene- 
fit rather  than  diminish  and  injure  the 
water  power  below  by  storing  flood  and 
storm  water  of  no  use  or  value  to  the  null 
owners.  HELD,  that  no  defence  to  a  bill 
by  the  lower  mill  owners,  for  the  reasons: 

1.  That  they  were  not  subrogated  to  the 
contract  rights  of  the  former  owner  and 
grantor  of  the  reservoir,  who  was  at  liberty 
at  any  time  to  suspend  the  exercise  of  his 
rights  against  the  municipality  and  also  to 
release  the  same. 

2.  There  was  not,  and  in  the  nature  of  the 
case  could  not  be,  any  standard  by  which 
to  gauge  the  contract  rights  of  the  cove- 
nantee 

::.  The  diversion  would  result  in  an 
actual  diminution  in  the  amount  of  water 
annually  flowing  by  the  lower  mill  owner's 
land. 

4.  There  was  no  legal  certainty  that  the 
water  diverted  would  consist  actually  or  in 
effect  of  Hood  and  storm  water  which  would 
ordinarily  be  of  no  value  to  the  mill  owners. 
—Ibid. 

Principles  upon  which  compensation  in 
such  case  should  be  ascertained  discussed 
and  applied  to  the  case  in  hand. — Ibid. 


V.  POLLUTION  OF. 

The  act  of  1903,  entitled  "An  act  to  re- 
lieve from  pollution  the  rivers  and  streams 
within  the  Passaic  Valley  sewerage  district," 
&c,  is  not  a  bar  to  the  right  of  riparian 

owners  whose  lands  are  below  the  point  of 
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pollution  to  have  an  injunction  against  or 
compensation  from  the  city  of  Paterson 
upon  the  principle  laid  down  in  Simmons  vs. 
Paterson,  60  N.  J.  Eq.  (15  Dick.)  385.— 
Doremus  vs.  Paterson,  3  Rob.  188.  See  Id. 
775. 

The  riparian  owners  of  lands  along  the 
Passaic  river,  below  the  city  of  Paterson, 
but  above  tide  water,  are  entitled  t<>  an  in- 
junction restraining  the  city  from  polluting 
the  stream  by  discharging  its  sewage  therein, 
unless  the  city  shall  elect  to  make  them 
compensation  for  the  injury  to  their  prop- 
erty resulting  from  such  pollution. — Dore- 
mus vs.  Paterson,  3  Rob.  775. 


WATS. 

Cross  References.  Adverse  Possession ; 
Easements  and  Servitude;  High- 
ways; Licenses. 

The  open,  notorious,  continued  and  ad- 
verse use  of  a  driveway  and  foot-path  across 
the  lands  of  another,  from  a  residence  or 
place  of  business  to  a  public  road  for  more 
than  twenty  years,  affords  a  conclusive 
presumption  of  a  written  grant  of  such 
right  of  way. — Clement  vs.  Settle,  36  Vr. 
675. 

If  the  owner  of  the  dominant  tenement 
desires  to  defeat  such  presumption,  the 
burden  is  upon  him  of  showing  that  such 
user  began  by  permission,  and  was  not 
under  a  claim  of  right. — Ibid. 

A  partial  interference  with  such  user  and 
a  denial  of  the  right,  accompanied  with  a 
written  notice  from  the  owner  of  the  land, 
that  the  way  will  be  closed  at  a  definite 
time,  justifies  the  plaintiff  in  testing  his 
claim  to  such  right  of  way  in  the  proper 
judicial  tribunals. — Ibid. 

The  owner  of  a  way  is  under  no  obliga- 
tion to  keep  it  in  proper  repair  for  the  bene- 
fit of  a  mere  licensee. — Opdycke  vs.  Easton 
and  Amboy  Railroad  Co.,  39  Vr.  12. 

A  right  of  way  had  been  granted  to 
Alfred,  Edward  and  Eber  Hall  and  their 
assigns  by  the  deed  of  one  Coddington,  the 
predecessor  in  title  of  the  defendant.  The 
right  of  way  had  been  granted  for  the  pur- 
pose of  enabling  the  Halls  to  cart  clay,  &c, 
from  their  clay  banks  (a  tract  of  twenty- 
one  and  one-half  acres)  to  a  certain  public 
road.  The  grant  provided  that  when  the 
road  was  no  longer  required  by  the  Halls, 
their  heirs  and  assigns,  it  should  revert  to 
Coddington,  Iris  heirs  and  assigns.  In  a 
suit  by  the  assigns  of  the  Halls  against  the 
defendant  for  damages  for  obstructing  the 
•way.     HELD,— 

1.  That  this  was  not  a  way  of  necessity: 
the  right  granted  did  not  become  extinct 


because  the  Halls  or  their  assigns,  subse- 
quenl  to  the  grant,  acquired  another  way 
of  carting  clay  from  these  clay  banks  to 
some  other  road. 

2.  The  right  granted  did  not  become  ex- 
tinct by  mere  non-user. 

3.  The  right  of  way  was  assignable. 

4.  It  was  not  limited  to  carting  clay  from 
pits  opened  at  the  time  of  the  grant,  but 
extended  to  all  clay  banks  upon  the  tract 
of  twenty-one  and  one-half  acres. — Perth 
Amboy  Terra  Cotta  Co.  vs.  Ryan,  39  Vr. 
474. 

An  agreement  surrendering  a  right  of  way 
by  necessity  falls  within  tin-  class  of  in- 
struments required  to  be  recorded. — Dahl- 
berg  vs.  Haeberle,  42  Vr.  514. 

If  an  instrument  given  by  a  mortgagor 
surrendering  a  right  of  way  appurtenant  to 
the  mortgaged  lands,  although  executed 
before  the  mortgage  is  recorded,  is  itself 
not  recorded,  a  purchaser  at  the  foreclosure 
sale  will  take  the  property  with  the  right  of 
way  attached. — Ibid. 

An  owner  of  lands  bordering  on  high 
water  mark,  who  had  not  obtained  the 
state's  title  to  the  lands  lying  in  front  of  his 
property  and  below  low  water  mark,  can- 
not charge  the  latter  with  an  easement 
enforceable  against  a  subsequent  grant  by 
the  state  of  its  title  in  those  lands. — Evans 
vs.  New  Auditorium  Pier  Co.,  1  Rob.  315. 
See  Id.  620. 

Where  a  grantee  of  certain  land  abutting 
on  a  private  way  would  not  be  injured  by 
the  closing  of  the  way  beyond  his  property 
and  toward  the  end  of  the  road  in  a  culde- 
sac,  he  w-as  not  entitled  to  object  that  the 
owners  thereof  were  estopped  to  close  it. — 
Stevens  vs.  Headley,  3  Rob.  533. 

The  general  rule  is  that  a  private  right  of 
way  alleged  to  have  arisen  either  by  impli- 
cation or  by  adverse  user  must  be  shown  to 
have  its  termini  either  in  land  in  which  the 
party  asserting  it  has  some  interest  or  in  a 
public  place  or  highway.  It  cannot  be  so 
claimed  where  one  of  its  termini  is  a  culde- 
sac  in  which  the  party  claiming  it  has  no 
interest. — Ibid. 
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See  Criminal  Law  and  Procedure; 
Intoxicating  Liquors. 


WHARVES. 

The  mere  delineation  on  a  filed  map,  by 
which  conveyances  are  made,  of  a  wharf 
extending  into  navigable  waters  at  the  end 


WILLS,  I. 


of  a  public  street,  does  not  conclusively  in- 
dicate a  dedication  of  a  wharf  to  public 
use. — Palen  vs.  Ocean  City,  35  Vr.  669. 

When  a  wharf  has  been  dedicated  to  pub- 
lic use,  the  local  authorities,  as  the  repre- 
sentatives of  the  public,  are  clothed  with 
power  to  do  all  acts  necessary  for  the  pro- 
tection of  the  public  right;  but  the  legisla- 
ture alone  has  the  power  to  release  the  ded- 
icated land  and  discharge  the  public  servi- 
tude when  it  has  once  attached. — Palen  vs. 
Ocean  City,  43  Vr.  15. 


WILLS. 

I.  EXECUTION. 

1.  Forgery  of  Testator's  Signa= 
ture. 

2.  Statutory  Requirements. 

a.  Acknowledgment  of  Signa- 

ture by  Testator. 

b.  Prima  Facie  Proof  of. 

c.  Substantial  Compliance 

with  Statute. 

d.  Necessity    for    Testator's 

Signing       Before       Wit- 
nesses. 

e.  Necessity  for  Declaration 

by  Testator. 

f.  What    Constitutes    Publi- 

cation. 

g.  When  Testator  Cannot 

Read  or  Write. 
h.  When  Attestation  Clause 
Omitted. 

3.  Procured  by  Fraud. 

4.  Testamentary  Capacity. 

5.  Procured    by    Undue    Influ= 
ence. 

II.  PROBATE. 

1.  Lost  Will. 

2.  Necessity  for. 

3.  On  Testimony  of  One  Wit= 
ness. 

4.  When   Alterations   Apparent 
on  Face  of  Will. 

5.  Before  Surrogate. 

0.  Before  Orphans  Court. 

7.  In  Solemn  Form. 

8.  Appeal  from  Decree  Allow= 
ing. 

9.  Setting  Aside  Decree. 

III.  CONSTRUCTION. 

1.  Right  To  Ask  for. 

2.  Particular  Provisions. 


3.  Particular  Words. 

4.  Jurisdiction  of  Orphans 
Court. 

5.  Liability  of  Personalty  for 
Payment  of  Debts. 

6.  Parties  Bound  by. 

7.  Liability  of  Realty  for  Pay- 
ment of  Bequests. 

8.  When  Ambiguity  Exists. 

9.  Evidence  in  Suits  for. 

10.  Rule  for  Ascertaining  Inten- 
tion. 

11.  When  Will  Becomes  Opera= 
tive. 

IV.  FOREIGN  WILL  AS  EVIDENCE. 

V.  LIEN  OF  ATTORNEY  FOR  SER- 
VICES. 

VI.  WHEN  WILL  VOID  AS  AGAINST 
THIRD  PARTIES. 

VII.  REVOCATION. 

VIII.  COUNSEL  FEES  ON  CONTEST. 

Cross  References.  Devise  and  Legacy  ; 
Executors  and  Administrators;  Heirs 
and  Devisees;  Jurisdiction;  Orphans 
Court;  Pleading  and  Practice;  Sur= 
rogates;   Trusts  and  Trustees. 


I.  EXECUTION. 
1 .  Forgery  of  Testator's  Signature. 

Upon  the  facts  of  this  case,  the  finding  of 
an  orphans  court  that  a  will  signed  by  a  mark 
is  a  forgery,  set  aside  as  against  the  weight 
of  evidence. — Davis  vs.  Elliott,  10  Dick.  473. 

On  an  application  for  a  probate  of  ;i  will, 
evidence  HELD  insufficient  to  require  a 
finding  that  the  will  was  a  fabrication  and  a 
forgery.— Wright  vs.  Flynn,  3  Rob.  753. 

2.  Statutory  Requirements. 

:\    Acknowledgment  of  Signature  by 
Testator. 

Evidence  that  a  testator  took  his  will,  a 
holograph,  to  two  old  friends  win.  were 
familiar  with  his  signature,  and,  exhibiting 
it  t"  them,  said  "This  is  my  will;  do  you 
recognize  the  signature  as  mine?"  and  that, 
on  tin  ir  answering  him  in  the  affirmative, 
he  asked  them  to  sign  the  will  as  witnesses, 
is    sufficient    to    show    that    the    testator 
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acknowledged  his  signature  to  such  wit- 
nesses.  Stewart  vs.  Stewart,  11  Dick.  761. 
A.  12  Id.  664. 

The  affixing  of  the  mark  of  a  cross  to  a  will 
by  the  deceased,  with  the  intent  of  verifying 
and  authenticating  it  as  his  will,  is  a  suffi- 
cient signing  under  our  statute  concerning 
wills.— In  re  Blackslee,  24  N.  J.  L.  J.  429. 

b.  Prima  Facie  Proof  of. 

While  in  the  absence  of  any  attestation 
clause  to  a  will,  the  burden  is  on  the  pro- 
ponent to  affirmatively  prove  compliance 
with  all  the  statutory  requirements,  yet 
evidence  that  an  attestation  was  made  in 
the  same  mom  where  the  testator  was  is 
prima  facie  proof  that  the  attestation  was 
in  his  presence. — Stewart  vs.  Stewart,  11 
Dick.  701.     A.  12  Id.  664. 

A  paper  writing,  produced  and  offered  for 
probate  as  a  will,  is  shown  to  have  been 
written  and  signed  by  the  testator.  It  has 
a  complete  attestation  clause  appended. 
also  in  the  handwriting  of  the  testator,  and 
beneath  that  clause  are  the  admitted  signa- 
tures of  two  competent  witnesses.  HELD, 
that,  a  presumption  of  due  execution  is 
hereby  raised,  which  will  require  the  admis- 
sion of  the  paper  to  probate,  unless  over- 
come by  strong  and  convincing  evidence. — 
Berdan's  Case,  20  Dick.  681. 

The  testamentary  witnesses,  when  called 
to  testify,  disagreed  as  to  whether  there  had 
been  a  publication  of  the  paper  as  a  will  by 
deceased.  HELD,  that  as  a  witness  who 
denied  publication  had  signed  the  attesta- 
tion that  deceased  had  declared  the  paper 
to  be  her  last  will,  and  had  made  an  affidavit 
before  the  surrogate  to  the  same  effect,  the 
weight  of  evidence  justified  a  finding  that 
there  had  been  due  publication. — In  re  Beg- 
gans,  2  Rob.  572. 

c.  StjbstantialCompliance  with  Statute. 

That  a  last  will  and  testament  has  been 
legally  executed  and  published  by  the  tes- 
tator, will  not  be  decreed  upon  uncertain 
and  unreliable  testimony. — Davenport  vs. 
Davenport,  1  Rob.  320. 

Deceased  employed  a  scrivener  to  draw 
his  will,  and  was  directed  by  the  scrivener 
to  come  to  the  house  of  the  scrivener  with 
two  witnesses  to  witness  its  execution. 
Deceased  called  upon  a  friend  and  requested 
him  and  his  son  to  accompany  him  to  the 
house  of  the  scrivener  to  witness  the  execu- 
tion of  his  will,  exhibiting  to  them  at  the 
same  time  a  folded  paper.  They  immedi- 
ately'went  with  deceased  to  the  scrivener's 
house,  and  on  the  way  deceased  stated  to 
them  Ms  reasons  for  making  a  will.  At  the 
house,  and  in  the  presence  of  the  scrivener, 
a  folded  paper  was  produced  by  deceased 
which  the  witnesses  believed  was  that  pre- 
viously shown  to  them.  It  was  that  drawn 
by  the  scrivener.     Thereupon  it  was  duly 


signed   and   witnessed.     HELD,    that    the 
tan-    established   due    publication   <>f   the 

paper  as  the  will  of  deceased.      In  re  I'.n-in- 
iiil'.  2  Hob.  553. 

To  a  paper  writing,  offered  for  probate  as 
a  last  will  and  testament,  an  attestation 
clause  was  appended,  signed  by  two  wit- 
nesses, in  these  words: 

"We,    the    undersigned,    witnessed    Mrs. 

Inn  Beggans  sign  this  paper,  which 
clared  and  acknowledged  to  he  her  last  will 
and  testament 

Michael  B.  Holmi 
Peter  F.  Maguire." 
HELD,  that  such  an  attestation  clause, 
being  imperfect,  i.  e.,  stating  the  perform- 
ance of  some  Of  the  acts  required  to  make 
a  valid  statement  ,  and  Omitting  to  state  the 
performance  of  other  acts  also  required,  is 
prima  facie  evidence  of  the  facts  stated,  but 
as  to  facts  not  stated,  possesses  no  probative 
force. — In  re  Beggans,  2  Rob.  572. 

The  testamentary  witnesses  were  also  at 
variance  as  to  the  time  when  they  sub- 
scribed their  names,  and  whether  they  had 
done  so  before  or  after  the  deceased  had 
executed  the  paper.  The  testimony  of  the 
witness  who  asserted  that  the  signatures 
of  the  witnesses  were  made  before  the  de- 
ceased executed  the  paper  being  corrobor- 
ated by  a  witness  present  at  the  time. 
HELD,  that  the  conclusion  against  the 
validity  of  the  execution  was  justified. — 
Ibid, 

A  writing  admitted  to  probate  was  in  the 
form  of  a  letter,  and  expressed  a  disposition 
of  property  after  death,  and  was  called 
therein  a  last  will  and  testament.  HELD, 
that  if  the  paper  was  executed  in  the  manner 
required  by  our  statute  it  may  be  probated 
as  a  valid  Will  and  testament. — Vernon  vs. 
Vernon,  3  Rob.  759. 

E.,  a  depositor  in  the  savings  fund  of  the 
Pennsylvania  Railroad  Company,  at  the 
time  of  opening  his  account  therein,  directed 
the  company  to  pay  to  his  wife,  in  the  event 
of  his  death,  all  deposits  which  should  then 
be  standing  to  his  credit  in  the  fund.  This 
the  company  agreed  to  do.  HELD,  that  the 
disposition  thus  made  of  the  moneys  remain- 
ing to  E.'s  credit  at  his  death  was  testament- 
ary in  its  character,  and  was  invalid  because 
not  made  in  the  manner  prescribed  by  the 
statute  of  wills. — Stevenson  vs.  Earl,  20 
Dick.  721. 

Evidence  examined  as  to  the  publication 
of  a  will  and  HELD,  that  there  was  sufficient 
evidence  to  satisfy  the  court  that  all  the 
legal  requirements  had  been  observed. 

Ludlow  vs.  Ludlow,  35  N.  J.  Eq.,  p.  480 
and  other  cases  reviewed  and  commented 
upon. — In  re  Buckman.  26  N.  J.  L.  J.  111. 

d.  Necessity  for  Testator's  Signing  Be- 
fore Witnesses. 

The  supplement  of  March  12th,  1S51,  to 
".An  act  concerning  wills"  (Gen.  Stat.,  p. 
3760)  enacts  ■■that  all  wills  and  testaments 
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*  *  *  shall  be  in  writing,  and  shall  be  signed 
by  the  testator,  which  signature  shall  be 
made  by  the  testator  or  the  making  thereof 
acknowledged  by  him,  and  such  writing 
declared  to  be  his  last  will,  in  presence  of  two 
witnesses  present  at  the  same  time,  who 
shall  subscribe  their  names  thereto  as  wit- 
nesses in  the  presence  of  the  testator." 
HELD,  that  it  is  essential  to  validity  that 
everything  required  to  be  done  by  the  tes- 
tator shall  precede  in  point  of  time  the  sub- 
scription of  the  witnesses. — Lacey  vs. 
Dobbs,  18  Dick.  325. 

Both  of  the  subscribing  witnesses,  when 
called,  while  admitting  the  genuineness  of 
their  signatures,  testify  that  the  paper  was 
not  signed  by  testator,  nor  the  signature 
thereto  acknowledged  by  him,  in  their 
presence,  and  that  their  signatures  were  not 
made  at  the  same  time  or  in  the  presence  of 
each  other.  Although  the  evidence  of  one 
witness  was  open  to  serious  question  affect- 
ing his  recollection  of  the  transaction,  the 
evidence  of  the  other  witness  being  found 
credible,  and  to  establish  that  he  did  not  see 
the  attestation  clause  or  know  its  contents 
and  that  the  statements  therein  certified 
were  not  in  fact  true.  HELD,  that  the 
presumption  arising  from  the  attestation 
clause  was  overcome,  and  that  probate 
should  be  denied. — Berdan's  Case,  20  Dick. 
681. 

The  testamentary  witnesses  agreed  i  n  stat- 
ing  that  their  signatures  were  made,  not  in 
the  room  in  which  the  deceased  was,  but  in 
an  adjoining  room.  They  were  at  variance 
as  to  the  place  in  that  room  where  their 
signatures  were  made,  one  asserting  that  the 
place  was  within  the  vision  of  the  deceased, 
if  she  had  placed  herself  in  a  position  to 
observe  the  witnesses'  act;  the  other  assert- 
ing that  the  place  was  wholly  without  her 
vision.  HELD,  that  in  the  absence  of  proof 
that  deceased  took  a  position  from  which 
she  observed  or  might  observe  the  act,  the 
presumption  that  the  signing  in  an  adjoin- 
ing room  was  not  in  the  presence  of  the  de- 
ceased, as  required  by  our  statute,  was  not 
overcome. — In  re  Beggans,  2  Rob.  572. 

e.  Necessity  for  Declaration  by  Testa- 
tor. 

The  requirement  of  the  statute,  that  a  will 
shall  be  signed  in  the  presence  of  witnesses, 
is  satisfied  by  proof  that  testatrix  having 
declared  or  assented  to  the  declaration,  that 
a  paper  writing  in  dispute  was  her  will, 
wrote  thereon,  under  circumstances  that 
required  the  inference  that  what  she  wrote 
was  her  name  as  it  appears  at  the  bottom 
thereof,  in  the  presence  of  witnesses,  who, 
from  their  situation,  could  and  did  see  her 
write,  although  they  say  they  did  not  at  the 
time  see  what  she  wrote. — Lacey  vs.  Dobbs, 
16  Dick.  575.     See  18  Id.  325. 

When  persons,  who  have  been  called  and 
attend  for  the  purpose  of  witnessing  the 
execution  of  a  will  of  testatrix,  write  their 
names  upon  a  paper  writing  which  has  been 


duly  declared  to  be  her  will  in  their  pres- 
ence, with  intent  to  be  witnesses  thereto, 
and  testatrix  immediately  afterward,  in 
their  presence,  writes  her  name  thereon,  at 
the  bottom,  and  the  whole  transaction  was 
continuous  and  uninterrupted,  from  which 
none  of  them  withdrew  his  presence  or  re- 
laxed his  attention  to  the  matter  in  hand, 
viz:  the  execution  of  a  will  by  testatrix,  the 
requirements  of  the  statute  in  that  respect 
are  substantially  complied  with. — Ibid. 

One  of  the  essentials  to  the  due  publica- 
tion of  a  will  is  that  the  testator,  in  the 
presence  of  two  witnesses,  present  at  the 
same  time,  shall  declare  the  writing  to  be  his 
last  will.— Clark  vs.  Clark,  19  Dick.  361. 
See  Id.  361. 

Where  there  is  no  attestation  clause  the 
proponent  of  a  writing,  claimed  to  be  a  will, 
must  affirmatively  prove  all  the  statutory 
requisites,  including  that  of  publication, 
which  is  the  declaration  by  the  testator  that 
the  writing  is  his  last  will. — Vernon  vs. 
Vernon,  3  Rob.  759. 

f.  What  Constitutes  Publication. 

Publication  may  be  made  by  words,  or 
acts  or  signs,  which  clearly  make  known  to 
the  witnesses  that  what  they  are  requested 
to  attest  is  the  testator's  will. — Vernon  vs. 
Vernon,  3  Rob.  759. 

The  evidence  before  the  orphans  court 
justified  the  inference  that  the  publication 
was  made. — Ibid. 

g.  When  Testator  Cannot  Read  or 
Write. 

A  will  made  by  a  testator  who  could 
neither  read  nor  write  the  English  language 
and  could  not  speak  it  and  the  provisions  of 
which  were  not  interpreted  to  him  before  he 
subscribed  to  it,  can  not  be  admitted  to 
probate. — In  re  Agostino  Gardclla,  25  N.  J. 
L.  J.  139. 

h.  When   Attestation  Clause   Omitted. 

The  attestation  clause  which  has  been 
omitted,  may  be  supplied  by  the  testimony 
of  the  two  subscribing  witnesses. — -In  re 
Wright,  2S  N.  J.  L.  J.  78. 

3.  Procured  by  Fraud. 

A  father  in  extremis,  being  about  to 
execute  a  will  making  his  three  children  his 
residuary  devisees,  stayed  such  execution 
in  order  to  add  a  bequest  to  another  person. 
One  of  the  children,  without  the  knowledge 
of  the  others,  assured  him  that  if  he  should 
execute  the  will  without  change,  his  wish 
with  regard  to  the  intended  bequest  would 
be  fulfilled.  On  this  assurance  he  did  so 
execute  the  document.  HELD,  that  the 
share  in  the  estate  of  the  child  giving  the 
assurance  must  contribute  a  third  only 
toward  making  good  the  intended  bequest. — 
Yearance  vs.  Powell,  10  Dick.  577. 
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Quaere.  Can  like  contribution  be  com- 
pelled from  the  shares  of  the  other  children? 
—Ibid. 

If  a  woman,  at  ox  before  a  marriage 
ceremony,  represents  herself  to  be  competent 
to  marry,  or  conceals  the  fact  that  she  is  not 
so  qualified,  and  thereafter  her  supposed 
husband  makes  a  will  in  her  favor,  believing 
her  to  be  his  wife,  and  she  knew  she  had 
another  husband  living  when  she  married 
the  testator,  such  testamentary  disposi- 
tion will  be  held  void  if  the  representation 
or  concealment  was  fraudulent,  and  it  in- 
duced the  execution  of  the  will. — In  re 
Dries,  3  Rob.  475. 

The  facts  show  no  fraudulent  representa- 
tion or  concealment. — Ibid. 

Where  a  testatrix,  after  the  execution  of 
a  will,  drawn  according  to  instructions  given 
one  who  conveyed  them  to  the  draughts- 
man, has  the  executed  will  in  her  possession 
a  sufficient  length  of  time,  and  with  tin-  op- 
portunity and  ability  to  acquaint  herself 
with  its  contents,  and  she  then  preserves  it, 
it  will  be  conclusively  presumed  that  the 
will  was  prepared  according  to  her  instruc- 
tions, especially  when  it  follows  her  pro- 
nounced intentions  and  provides  for  no  un- 
natural disposition  of  her  estate. — In  re 
McLaughlin,  3  Rob.  479. 

4.  Testamentary  Capacity. 

A  testator  will  be  deemed  to  have  had 
capacity  to  make  a  will  if  it  clearly  appears 
that  he  comprehended  his  property,  the 
natural  objects  of  his  bounty,  the  character 
of  the  business  in  w  hich  he  was  engaged,  and 
the  disposition  he  resolved  to  make  of  his 
property  when  he  gave  instructions  for  the 
will,  and  when  he  executed  it,  though  it 
appears  that  at  the  period  when  the  will 
was  made  he  was  in  an  incipient  stage  of  a 
fixed  mental  disease,  which  at  times  had  so 
affected  him  as  to  incapacitate  him  from 
making  a  will. — Clkfflyvs.  Ledwith,  11  Dick. 
333. 

The  probate  of  a  will,  contested  on  the 
grounds  of  lack  of  testamentary  capacity  in 
the  testatrix  and  of  undue  influence,  sus- 
tained.— Gilliam's  Case,  19  Dick.  715. 

A  mistaken  conclusion,  arrived  at  upon 
consideration  of  existing  facts,  is  not  an  in- 
sane delusion,  although  the  facts  may  not 
justify  the  conclusion. — Davenport  vs.  Da- 
venport, 1  Rob.  320. 

An  insane  delusion  is  a  fixed  belief,  based 
upon  supposed  facts,  which  exist  only  in 
the  diseased  imagination  of  the  deluded 
person,  persisted  in  against  indisputable 
evidence  of  its  falsity. — Ibid. 

The  opinion  of  physicians  that  testatrix 
was  incapable  of  making  a  will  is  not  con- 
trolling on  the  issue  of  testamentary  capac- 
ity, and  does  not  preclude  the  court  from 


acting  on  evidence  satisfying  it  of  the  exist- 
ence of  such  capacity. — Grant  vs.  Stamler, 
2  Rob.  555. 

Evidence  held  to  show  that  testatrix  was 
of  sufficient  capacity  to  make  a  will. — Ibid. 

Evidence  that  a  testator,  who  was  claimed 
to  have  been  incompetent  to  make  a  will, 
had,  before  the  execution  of  the  contested 
paper  and  afterward  up  to  his  death, 
managed  and  cared  for  his  property,  which 
was  large,  and  transacted  his  own  business 
as  he  had  previously  done,  and  at  the  making 
of  the  will  had  shown  knowledge  of  his  estate, 
recollection  of  relatives  and  those  who 
might  naturally  expect  his  bounty,  and  a 
judgment  of  what  he  desired  to  do  in  that 
respect,  justified  the  admission  of  the  will  to 
probate,  although  experts  express  opinions 
against  his  capacity. — In  re  Wheaton,  2  Rob. 
562.     See  63  At.  614. 

Opinions  of  expert  witnesses,  expressed 
in  answer  to  hypothetical  questions  which 
included  statements  of  facts  not  established 
by  evidence,  must  be  accorded  little  weight 
where  it  appears  that  the  opinions  are  based 
in  whole  or  in  part  upon  such  facts. — Ibid. 

Where  deceased  was  shown  to  have  been 
suffering  from  pneumonia,  accompanied  by 
delirium,  for  three  days  before  and  until 
death  ensued,  three  days  after  the  purported 
execution  of  a  will,  the  burden  was  on  the 
proponent,  in  a  proceeding  to  probate  the 
will,  to  show  that  it  was  executed  while  de- 
ceased was  in  a  lucid  interval  with  sufficient 
capacity  to  make  a  testamentary  disposition 
of  property. — In  re  Coughlin,  2  Rob.  582. 

In  a  proceeding  to  probate  a  will,  evidence 
held  to  sustain  a  finding  that  the  alleged  will 
was  not  executed  during  a  lucid  interval  of 
a  delirium  which  had  developed  previous  to 
the  purported  execution  thereof. — Ibid. 

Evidence  of  testator's  widow  and  son  who 
caveated  against  the  probate  of  testator's 
will,  that  at  the  time  of  executing  the  will 
testator  had  become  weakened  by  age  and 
disease,  and  at  times  lacked  the  degree  of 
mental  force  previously  possessed  by  him, 
was  insufficient  to  overcome  proof  showing 
testamentary  capacity  given  by  those 
present  when  the  will  was  signed  and  by  the 
testamentary  witnesses. — Van  Riper  vs.  Van 
Riper,  3  Rob.  463. 

Where  testator  during  his  life  had 
managed  his  own  business,  accumulating  an 
estate  of  considerable  value  and,  though  he 
had  been  ill  for  nearly  a  month,  went  to  the 
office  of  his  attorney  and  there  consulted 
concerning  a  will  which  had  been  drawn  /or 
him  in  accordance  with  previous  instruc- 
tions, after  which  the  will  was  executed  in 
the  presence  of  witnesses,  who  testified  to 
testator's  capacity,  evidence  of  his  physician 
that  testator  was  erratic  and  impulsive,  and 
at  some  times  more  rational  than  at  others, 
but  at  no  time  was  he  capable  of  any  really 
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consecutive,  methodical  thought  or  arrange- 
ment, but  went  by  fits  and  starts  in  all  his 
business,  was  insufficient  to  rebut  such 
proof  of  capacity. — Ibid. 

The  probate  of  a  will,  contested  on  the 
grounds  of  lack  of  testamentary  capacity 
in  the  testator  and  of  undue  influence,  sus- 
tained.— Armstrong  vs.  Armstrong,  3  Rob. 
817. 

In  order  to  attack  successfully  the  probate 
of  a  will  on  the  ground  of  mental  delusions 
of  testator,  it  must  be  shown  that  these  de- 
lusions, even  if  present,  played  a  part  in  the 
direction  of  the  bequests  contained  therein. 
—In  re  Casey,  24  N.  J.  L.  J.  465. 

There  is  a  distinction  between  a  delusion 
of  a  testator  and  a  mistake.  A  delusion  is 
the  mind's  spontaneous  conception  and 
acceptance  of  that  as  a  fact  which  has  no 
real  existence  except  in  imagination,  and  its 
persistent  adherence  to  it  against  all  evi- 
dence; a  mistake  has  a  basis  upon  some 
facts  or  suspicions  which  may  be  overcome 
by  evidence. — In  re  Landis,  24  N.  J.  L.  J. 
488. 

HELD,  that  the  proof  is  not  sufficient  to 
establish  the  incompetency  of  the  testator 
on  the  ground  that  the  testator  was  a  mono- 
maniac.— In  re  Wheaton,  27  N.  J.  L.  J.  278. 

5.  Procured  by  Undue  Influence. 

Where  the  proof  of  undue  influence  was 
so  strong  as  to  cast  upon  the  proponents  of 
a  will  the  burden  of  showing  that  such  in- 
fluence had  not  been  exerted,  such  burden 
was  not  sustained  by  the  opinions  of  the 
subscribing  witnesses  that  the  testator 
had  not  been  influenced,  and  the  fact  that 
the  testator,  during  the  months  covered  by 
the  process  of  will  making,  had  echoed  the 
arguments  of  the  favored  heirs  for  partially 
disinheriting  a  proper  object  of  his  bounty, 
where  the  favored  heirs  did  not  testify  and 
explain  their  participation  in  the  production 
of  the  will,  and  deny  the  exertion  of  undue 
influence.— Claffly  vs.  Ledwith.  11  Dick. 
333. 

Upon  the  facts  established  in  this  case. 
HELD,  that  the  burden  is  thrown  upon  the 
proponents  to  show  that  undue  influence 
was  not  exerted. — Ibid. 

The  mere  fact  that  a  favored  legatee  and 
devisee  denounces  those  who  are  discrimin- 
ated against  to  a  testator  who  is  well  in  body 
and  strong  in  mind,  and  surrounded  by 
friends,  and  within  reach  of  the  protection 
of  those  who  are  denounced,  is  not  sufficient 
to  create  a  presumption  against  it. — Salter 
vs.  Ely,  11  Dick.  357.     A.  13  Id.  581. 

A  party  alleging  undue  influence  in  the 
execution  of  a  will  must  prove  it  either 
directly,  or  by  proving  such  circumstances 
as  will  warrant  a  presumption  against  it. — 
Ibid. 


A  lawyer,  employed  by  a  testatrix  with 
unsettled  testamentary  notions  as  to  the 
disposition  of  her  entire  estate,  to  draw  her 
will,  can  participate  in  her  bounty,  in  a 
material  degree,  only  after  a  very  clear 
exhibition  that  his  conduct  was  fair  and 
unobjectionable,  and  that  the  testatrix 
exercised,  with  relation  to  her  bounty  to  him, 
a  judgment  independent  of  the  confidence 
induced  by  his  confidential  relationship  to 
her. — Farnum  vs.  Boyd,  11  Dick.  766. 

Upon  the  facts  proven  in  this  case. 
HELD,  that  there  is  nothing  to  show  the 
will  was  the  product  of  undue  influence. — 
Dieffenbach  vs.  Grece,  11  Dick.  365. 

The  facts  do  not  prove  that  the  testatrix 
was  unduly  influenced  in  making  her  will. — 
Carter's  Case,  15  Dick.  338. 

Testatrix,  presumably  a  very  poor  woman, 
at  the  request  of  complainants,  who  had 
assisted  her  for  a  long  time,  made  a  will  in 
their  favor.  The  will  was  twice  read  to  her. 
She  had  said  to  witnesses  that  she  had 
talked  to  the  complainants  about  it  and 
wished  to  make  it.  She  admitted  to  another 
witness  that  she  had  made  the  will,  and 
never  alleged  any  undue  influence.  Com- 
plainants were  shown  to  have  had  nothing 
more  than  a  suspicion  that  she  was  not  a 
poor  woman.  HELD,  that  under  these 
facts  no  undue  influence  was  shown. — -An- 
derson vs.  Eggers,  16  Dick.  85.  See  18  Id. 
264. 

The  burden  of  establishing  the  influence 
which  is  "undue,"  rests  on  those  who  assert 
it.  Mere  possession  of  influence  and  op- 
portunity and  motive  to  exert  it,  will  not 
suffice.  It  must  appear  either  directly  or 
by  justifiable  inference  from  facts  proved 
that  the  influence  was  exerted  and  operated 
to  dominate  testator  and  coerce  him  to  make 
a  disposition  of  his  property  which  he  would 
not  otherwise  have  made. — Schuchhardt  vs. 
Schuchhardt,  17  Dick.  710. 

When  undue  influence  is  claimed  to  be 
established  by  inference  from  certain  facts 
proved,  and,  upon  all  the  facts  proved  an 
equally  justifiable  inference  may  be  drawn 
that  the  will  executed  was  what  testator 
would  have  made  under  the  circumstances, 
the  burden  on  contestants  is  not  supported. 
—Ibid. 

Where  testatrix's  mental  capacity  was  not 
shown  to  have  been  affected  at  the  time 
she  made  her  will,  evidence  that  the  prin- 
cipal legatee  was  not  related  to  her,  but  was 
a  mere  friend  of  the  family,  and  had  assisted 
her  in  the  management  of  the  estate,  and 
that  during  the  three  days  between  the 
drawing  and  execution  of  the  will  testatrix 
talked  with  him  about  the  same,  and  he  had 
spoken  in  letters  and  in  a  newspaper  of  a 
trust  respecting  the  property,  was  not  suf- 
ficient to  show  undue  influence,  where  he 
had  nothing  to  do  with  the  execution  of  the 
will,  and  testified  that  he  did  not  know  how 
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she  intended  to  dispose  of  the  property 
until  after  IIh  uill  w  ns  drawn.  —  Ramsdeil 
vs.  Streeter,  17  Dick.  718. 

A  testator  who  was  weak  minded  and 
easily  influenced,  and  who  was  in  the  las! 
stages  of  consumption,  went  to  live  with  :i 
boyhood  friend,  an  active  business  man.  of 
acute  mind.  About  a  month  later  the  tes- 
tator made  his  will,  leaving  all  his  property 
to  his  friend,  with  whom  he  was  living,  and 
not  mentioning  a  sister,  his  next  of  kin. 
The  will  was  drawn  by  a  lawyer  who  was 
named  as  executor  and  with  whom  the 
beneficiary  had  his  office,  and  the  beneficiary 
brought  written  instructions  from  the  testa- 
tor to  the  lawyer  for  tile  disposal  of  the  prop- 
erty. HELD,  sufficient  to  establish  that 
the  will  was  executed  under  the  undue  in- 
fluence of  the  beneficiary. — Barkman  vs. 
Richards,  IS  Dick.  211. 

Where  a  beneficiary  under  a  will  occupies 
a  position  of  trust  and  confidence  towards 
testator,  the  burden  of  proof  is  on  him  to 
show  that  the  will  was  executed  without  any 
undue  influence. — Ibid. 

Testator  was  ninety  years  of  age  and 
exhibited  a  mental  decline,  accelerated  by 
his  wife's  death.  Previous  to  making  his 
will  he  had  executed  others,  making  almost 
an  equal  distribution  among  his  sons. 
Testator  and  one  of  his  sons  hail  been  in 
business,  and  in  the  former  will  the  gift  to 
such  son  was  conditioned  that  he  cancel  a 
bond  due  him  by  testator.  Three  days  befi  ire 
the  last  will  was  executed,  testator  signed 
a  paper  directing  all  unsettled  accounts 
between  him  and  such  son,  after  his  death, 
to  be  referred  to  arbitrators,  waiving  limita- 
tions. Testator's  children,  except  such  son, 
were  not  with  him  when  the  last  will  was 
executed,  and  under  his  direction  it  was 
concealed  from  them.  By  such  will  an 
equal  distribution  of  the  estate  was  made, 
but  the  portion  of  such  son  was  to  be  in  ad- 
dition to  the  amount  due  him  by  testator. 
HELD,  sufficient,  in  view  of  testator's 
mental  condition,  to  warrant  the  setting 
aside  of  such  will  for  undue  influence  of  such 
son. — Edwards  vs.  Edwards,  18  Dick.  224. 

A  widower,  eighty  years  old  and  bed- 
ridden with  paralysis,  having  five  children, 
made  a  will  leaving  to  one  son  and  his  wife, 
who  lived  with  him,  nearly  all  his  property 
for  their  lives,  influenced  to  do  so  by  the 
threat  of  this  son  that  otherwise  he  and  his 
wife  would  leave  the  testator.  HELD,  that 
the  will  was  the  product  of  undue  influence. 
—In  re  Sickles,  IS  Dick.  233.     .4.19  Id.  791. 

The  facts  that  the  testator,  while  still  sur- 
rounded by  the  same  influences,  expressed 
his  gratitude  toward  the  beneficiaries  and 
satisfaction  with  the  will  he  had  made,  are 
not  sufficient  to  prove  the  absence  of  undue 
influence. — Ibid. 

The  confidential  relation  existing  between 
a  testator  and  Ins  spiritual,  as  well  as  secular, 
adviser,  who  was  made  residuary  legatee,  is 


not   alone  sufficient  to  raise  a  presumption 
of    undue   influence;     the    rule    which    raises 

such  a  presumption   in   transactions  inter 
vivo    does  not  apply  to  testamentary  gifts. 

Sparks'  f'ase,  IS  Dick.  242. 

Slight   circumstances,  in  addition  to  such 

relation,  will  throw  upon  the  beneficiary  the 

burden  of  showing  that  the  testator'     nine! 
was  not  unduly  influenced. — Ibid. 

The  beneficiary  having  prepared  the 
memorandum  from  which  the  will  was 
drawn  was  called  upon  to  explain  his  con- 
nection wit h  the  execution  of  the  will. — Ibid. 

Upon  the  facts  disclosed.  HELD,  that 
undue  influence  was  not  proved. — Ibid. 

\  testatrix,  having  three  daughters,  left 
the  bulk  of  her  estate  to  two  of  them,  be- 
queathing  to  the  other  only  $1.  The 
daughter  thus  discriminated  against  filed 
n  caveat  againsl  probate,  and  contended 
that  the  will  was  the  product  of  the  undue 
influence  of  one  of  her  sisters,  who  resided 
with  the  mother.  It  appeared  t  hat  testatrix 
had  imbibed  a  strong  prejudice  against  the 
caveator,  by  reason  of  an  influence  draw-n 
by  her  in  respect  to  caveator's  conduct, 
which  inference  was  probably  unjustified, 
but  was  not  unnatural,  under  the  circum- 
stances known  to  testatrix.  HELD,  that 
a  case  of  undue  influence,  by  false  state- 
ments or  suggestions  on  the  part  of  the 
daughter  who  lived  with  testatrix,  was  not 
made  out  by  mere  proof  that  she  acquiesced 
in  her  mother's  view,  without  proof  that  she 
knew,  or  at  least,  had  reason  to  believe,  that 
her  mother's  prejudice  was  unwarranted  by 
the  facts. — Zelozaskei  vs.  Mason.  19  Dick. 
327. 

Testator  devised  and  bequeathed  to  his 
executors  the  residue  of  his  estate  in  trust, 
among  other  tilings,  "to  give  and  distribute 
one  hundred  thousand  di  illars  thereof,  within 
five  years  from  the  date  of  my  death,  for 
such  religious,  charitable  or  educational  or 
other  purposes  as  they  may  deem  advisable, 
provided,  nevertheless,  that  no  portion 
thereof  shall  be  given  to  or  distributed 
among  his  wife  or  children,  individually  or 
collectively."     HELD, — 

(1)  That  by  the  true  construction  of  the 
language  used  by  testator  to  express  his  in- 
tent, the  trustees  were  permitted  to  devote 
the  sum  named  to  purposes  other  than  those 
which  are  religious,  charitable,  or  educa- 
tional, and  therefore  to  other  than  charit- 
able uses;  and 

(2)  That  although  bv  such  construction 
the  testamentary  disposition  of  the  $100,000 
fails  and  that  sum  will  thereby  go  to  testa- 
tor's widow  and  children,  an  intent  to  limit 
the  trustees  in  disposing  of  that  sum  to  uses 
which  are  charitable  but  other  than  religious 
or  educational,  is  not  discoverable  in  the 
proviso  that  no  part  of  the  sum  should  be 
given  or  distributed  to  lus  widow  or  children, 
or  any  of  them. — Hvde's  Executors  vs. 
Hyde,"l9  Dick.  6. 
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The  uncontradicted  testimony  of  the 
beneficiary  of  a  will  that  there  was  no  at- 
tempt on  her  part  to  influence  testatrix's 
testamentary  disposition,  and  that  the  sub- 
ject of  the  will  was  not  even  mentioned 
between  them,  supports  a  finding  that  there 
was  no  undue  influence  exercised  by  the 
beneficiary  over  testatrix. — Grant  Vs.  Stam- 
ler,  2  Rob.  555. 

The  mere  fact  that  a  testator  made  his 
mistress  the  chief  beneficiary  of  his  will 
raises  no  presumption  that  she  had  secured 
an  influence  over  him,  which  she  would 
naturally  improperly  exert  to  advance  her 
own  interest. — In  re  Middleton,  2  Rob.  584. 
A.  Id.  798. 

The  fact  that  a  testatrix  had  great  con- 
fidence in  her  brother,  and  appealed  to  him 
for  advice,  and  accepted  from  him  assistance 
and  counsel  in  the  management  of  her  busi- 
ness, cannot  be  made  the  sole  foundation 
for  a  claim  that  he  improperly  influenced 
her  in  favor  of  his  children. — In  're  McLaugh- 
lin, 3  Rob.  479. 

A  testatrix  will  be  presumed  to  have  had 
knowledge  of  the  contents  of  her  will  where 
it  appears  that  it  was  prepared  according  to 
instructions  given  by  her,  that,  before  its 
execution,  it  was  in  her  possession  long 
enough  to  permit  her  to  read  it,  and  after 
its  execution  over  night,  with  ample  oppor- 
tunity to  read  it,  and  that,  in  the  morning, 
she  sealed  it  up  in  an  envelope  and  delivered 
it  to  her  son  for  safe  keeping. — Barker  vs. 
Streuli,  3  Rob.  771. 

Where  a  testatrix  left  nothing  to  the 
widow  and  child  of  a  deceased  son  (assign- 
ing as  a  reason  that  they  were  otherwise 
amply  provided  for),  but  treated  her  other 
children  with  substantial  equality.  HELD, 
not  to  show  undue  influence  on  the  part  of 
her  son,  who  was  the  executor. — Ibid. 

He  who  alleges  undue  influence  over 
testator  must  show  such  circumstances  as 
will  warrant  a  presumption  that  the  free 
agency  of  testator  was  destroyed. — In  re 
Landis,  24  N.  J.  L.  J.  488. 

The  verdict  of  a  jury  on  the  proposition 
submitted  by  the  court  in  reference  to  the 
signing  of  a  codicil,  the  signatures  of  the 
testator  and  witnesses,  on  the  question  of 
undue  influence  set  aside  and  a  new  trial 
granted. — Flaacke  vs.  Flaacke,  28  N.  J.  L.  J. 
57. 


II.  PROBATE. 
1.  Lost  Will. 

The  execution  and  contents  of  a  lost  will 
may  be  established  by  evidence  aliunde,  but 
the  proof  must  be  clear  and  convincing. — 
Coddington  vs.  Jenner,  12  Dick.  528.  A.  15 
Id.  447. 


The  contents  of  a  destroyed  will  may  be 
proved  by  the  declarations  of  the  testator 
regarding  the  same. — Davenport  vs.  Daven- 
port, 1  Rob.  320. 

When  a  will  cannot  be  found,  there  is  a 
presumption  that  it  had  been  destroyed. — 
In  re  Hennig,  29  N.  J.  L.  J.  369. 

2.  Necessity  for. 

Upon  the  proofs  shown  in  this  case. 
HELD,  that  the  title  of  J.  A.  Van  P.  to  the 
lands  in  question,  acquired  by  her  through 
Mrs.  Gibby,  was  vested  in  her  as  a  trustee 
for  the  devisees  of  Peter  Campbell,  deceased, 
and  that  the  conveyance  by  P.  C.  in  his  life- 
time to  J.  A.  Van  P.  and  S.  J.  G.  were  not 
made  in  fraud  of  creditors,  and  that  J.  A. 
Van  P.  now  holds  the  land  conveyed  to  her 
either  by  P.  C.  or  by  Mrs.  Gibby,  not  con- 
veyed away  to  bona-fide  purchasers,  in  trust 
as  aforesaid,  and  that  to  carry  out  the  pur- 
poses of  this  suit  the  will  of  P.  C.  should  be 
probated. — Van  Patten  vs.  Campbell,  14 
Dick.  653. 

3.  On  Testimony  of  One  Witness. 

In  a  contest  before  an  orphans  court  re- 
specting a  paper  writing  propounded  for 
probate  as  the  last  will  and  testament  of  a 
deceased  person,  that  court  is  not  bound  to 
deny  probate  because  the  proponent  has  not 
produced  and  examined  both  of  the  sub- 
scribing witnesses  thereto,  or  accounted  for 
his  inability  to  do  so,  by  legal  evidence.  If 
the  one  subscribing  witness  called  and 
examined  completely  establishes  the  due 
execution  thereof  as  a  will,  and  there  is  no 
contradictory  evidence,  the  court  may  ad- 
mit the  will  to  probate  thereon  and  its  decree 
will  not  be  reversed. — Ward  vs.  Wilcox  19 
Dick.  303.     A.  21  Id.  397. 

4.  When  Alterations  Apparent  on  Face 
of  Will. 

The  instrument  offered  for  probate  was 
shown  by  the  evidence  to  be  in  the  hand- 
writing of  testatrix.  Upon  inspection  there 
is  disclosed  a  manifest  alteration,  which  is 
unnoted.  The  alteration  was  made  b\r  the 
erasure  of  a  word  in  one  of  the  bequests  and 
by  writing  thereon  the  word  "ten,"  which 
is  also  shown  to  be  in  the  handwriting  of  the 
testatrix.  HELD,  that  assuming  such  ap- 
parent and  unnoted  alteration  raises  a  pre- 
sumption that  it  was  made  after  execution, 
such  presumption  may  be  overcome  by  com- 
petent and  sufficient  evidence  that  it  was 
made  before  execution.  HELD  further, 
that  statements  of  testatrix  made  shortly 
before  the  execution  are  admissible  in  evi- 
dence in  respect  thereto. — Ward  vs.  Wilcox 
19  Dick.  303.     A.  21  Id.  397. 

The  instrument  in  question  was  drafted 
by  a  family  friend  and  legal  advises  of  de- 
ceased, from  instructions  given  by  her.  A 
type  written  copy  was  sent  to  her,  and,  as 
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arranged,  she  copied  it  in  her  own  hand- 
writing. As  so  written  by  her,  the  bequest 
was  of  the  sum  of  $2,500.  When  her  legal 
adviser  attended  to  witness  the  execution, 
she  informed  him  that  she  had  increased  the 
amount  of  that  bequest,  and  gave  reasons 
for  so  doing,  which  might  have  operated 
to  induce  an  increase.  An  inspection  of  the 
paper  docs  not  justify  any  inference  of  a 
second  obliteration  or  erasure. — Ibid. 

5.  Before  Surrogate. 

When  application  is  made  to  surrogate  I" 
admit  a  will  to  probate  and  grant  letters 
testamentary  thereon,  jurisdiction  is  con- 
ferred upon  him  by  our  statute  to  act 
thereon,  except  in  three  classes  of  case-. 
viz:  (1)  when  lie  finds  doubts  arise  on  the 
face  of  the  will  or  (2)  when  a  caveat  is  put 
in  against  proving  a  will,  or  (3)  when  a  dis- 
pute arises  respecting  the  existence  of  a  will. 
—Murray  vs.  Lynch,  19  Dick.  290.  A.  21 
Id.  399. 

In  either  Of  the  cases  above  cited,  the 
surrogate  is  forbidden  to  act  upon  the  ap- 
plication, but  is  required  t:  l.ru;  at  it i  as 
to  all  persons  concerned,  returnable  to  the 
orphans  court,  and  jurisdiction  is  conferred 
upon  thai  court  to  hear  and  determine  the 
matters  in  controversy. — Ibid. 

When  a  surrogate,  upon  such  application, 
is  not  thus  prohibited  from  acting  thereon, 
his  adjudication  admitting  or  refusing  to  ad- 
mit the  will  to  probate,  is  reviewable  by  an 
appeal  to  the  orphans  court  made  by  any 
person  interested,  and  thereupon  the  or- 
phans court  is  given  jurisdiction  to  proceed 
thereon  as  if  the  will  had  not  been  proved 
before  the  surrogate;  provided,  the  appeal 
is  taken  within  the  period  after  the  proceed- 
ings before  the  surrogate  fixed  by  the  statute. 
—Ibid. 

When  a  surrogate  has  duly  acted  upon 
such  an  application  and  has  made  an  ad- 
judication and  decree  thereon,'  the  power 
conferred  upon  him  has  been  exhausted, 
and  he  may  not  thereafter  issue  citations 
requiring  the  parties  to  appear  in  the 
orphans  court  in  respect  to  any  contro- 
versy over  the  probate  of  the  will. — Ibid. 

A  paper  writing  purporting  to  be  a  last 
will  and  testament  of  a  person  who  died 
domiciled  in  Essex  county,  was  offered  for 
probate  before  the  surrogate  of  that  county. 
There  appeared  nothing  on  the  face  of  the 
will  to  raise  doubt .  No  caveat  was  filed  and 
no  dispute  arose  upon  the  existence  of  a  will. 
The  surrogate  took  the  depositions  of  the 
witnesses  and  made  a  decree  admitting  the 
will  to  probate  and  granting  letters  testa- 
mentary thereon.  No  appeal  was  taken 
from  the  surrogate's  decree.  After  the 
time  for  appeal  had  passed,  heirs  at  law  and 
next  of  kin  of  the  decedent  filed  a  petition 
with  the  surrogate  stating  objections  to  the 
will  as  not  well  executed,  or  induced  by 
undue  influence.     The  petition  treated  the 


probate  of  the  surrogate  as  of  common 
form,  and  prayed  that  respondents  should 
be  required  to  reprove  it  in  solemn  form. 

I  I upon  the  surrogate  issued  citations  to 

the     parties    interested     returnable    to     the 

orphans  court,  and  thai  court  dismi 

petition  and  citations  for  lack  of  juri-dietion. 
HELD,  that  the  surrogate  had  no  jurisdic- 
tion to  entertain  ush  a  petition  and  issue 
citations  thereon,  and  thai  the  orphans 
courl  had  no  jurisdiction  to  determine  the 
matter  thus  presented. — Ibid. 

A  surrogate  may  decline  to  receive  a  will 
propound  ttc  if  not  accompanied 

with  a  written  application,  such  a-  i-  re- 
quired by  rule  1  of  the  orphans  court 
rules.  Hut  if  lie  ha-  received  it,  and  finds 
a  caveat  filed,  In-  is  bound  to  issue  citations, 
and  the  orphans  court  will  acquire  jurisdic- 
tion to  act  thereon. — In  re  Young,  1  Rob. 
553. 

Tin  "  persons  concerned,"  who  are  by  the 
Statute  required  to  be  cited,  include  not  only 
those  benefited  by  the  will  and  interested 

to  support  its  probate,  but  also  heirs  at  law 
and   next   of  kin   of  the  alleged  te-i 
Ibid. 

6.  Before  Orphans  Court. 

The  jurisdiction  of  the  orphans  court  over 
the  probate  of  the  will,  after  it  has  been  duly 
admitted  to  probate  by  the  surrogate,  only 
attaches  when  an  appeal  has  been  taken 
within  the  time  limited  by  the  statute.  No 
jurisdiction  will  be  required  by  citations 
thereafter  issued  by  the  surrogate  and  re- 
turned into  the  orphans  court. — Murray  vs. 
Lynch,  19  Dick.  290.     A.  21  Id.  399. 

Under  the  statute  requiring  all  persons 
concerned  to  be  served  with  citation  when  a 
caveat  is  filed  to  the  probate  of  a  will,  the 
heirs  at  law  of  testator  must  be  served, 
though  not  beneficiaries  of  the  will. — In  re 
Myers,  1  Rob.  560.     See  3  Id.  793. 

When  caveats  are  filed  against  the  pro- 
bate of  a  will,  sen-ice  of  citations  upon  the 
caveators  and  upon  those  propounding  the 
will  for  probate  vests  in  the  orphans  court 
of  the  proper  county  complete  jurisdiction 
over  the  question  of  probate. — In  re  Myers, 
3  Rob.  793. 

7.  In  Solemn  Form. 

Quaere.  Whether  the  distinction  be- 
tween probate  in  common  and  in  solemn 
form,  known  to  the  English  ecclesiastical 
and  probate  practice,  is  applicable  to  any 
form  of  probate  in  this  state,  but  held 
that  the  probate  by  a  surrogate,  by  the 
jurisdiction  conferred  on  him,  is  not  a  mere 
probate  in  common  form,  but  an  adjudica- 
tion upon  proofs  and  in  rem,  review-able  only 
by  appeal  in  the  manner  provided  by  the 
statute.  The  dictum  in  Straub's  Case,  4 
Dick.  Ch.  Rep.  264,  disapproved. — Murrav 
vs.  Lynch,  19  Dick.  290.     A.  21  Id.  399. 


WILLS,  II,  III. 


Probate. — Construction. 


At  the  time  of  the  instructions  to  Lord 
Cornbury,  the  English  ecclesiastical  courts 
hail  jurisdiction  to  require  an  executor,  who 
had  proved  a  will  in  common  form,  i.  e., 
without  notice  to  the  persons  interested,  to 
prove  the  will  in  solemn  form,  i.  e.,  upon 
notice  to  the  persons  interested. — In  re 
Hodnet,  20  Dick.  329. 

The  powers  conferred  upon  Lord  Cornbury 
respecting  the  probate  of  wills  included  the 
power  to  require  an  executor  to  prove  his 
will  in  solemn  form. — Ibid. 

The  powers  thus  conferred  were  possessed 
by  the  succeeding  governors  under  royal 
appointment,  and  by  the  governors  elected 
under  the  constitution  of  1776,  and  were 
transferred  by  the  constitution  of  1844  to 
the  chancellors,  sitting  as  ordinaries  in  the 
prerogative  court.  The  power  to  require 
probate  in  solemn  form  has  never  been  taken 
away  (if  indeed  it  could  be)  by  legislation. 
Nor  does  the  fact  that  instances  of  the  use 
of  that  power  are  not  discoverable  indicate 
that  it  has  been  abandoned  so  that  it  cannot 
be  now  exercised  in  a  proper  case. — Ibid. 

An  executor  may,  of  his  own  accord, 
prove  his  will  before  the  ordinary  upon 
notice  to  all  parties  interested. — Ibid. 

A  widow  of  a  testator,  who  was  a  minor 
at  the  time  the  executor  proved  the  will 
before  the  ordinary,  and  at  the  time  of 
applying  for  relief,  upon  proof  that  there  is 
fair  ground  for  contesting  the  validity  of  the 
will,  in  respect  to  its  execution,  or  the  testa- 
mentary capacity  of  the  deceased,  or  as  to 
the  will  being  the  product  of  undue  influence, 
presents  a  proper  case  for  the  exercise  of  the 
power  to  require  the  probate  before  the 
ordinary  in  solemn  form  on  notice  to  all 
parties  interested. — Ibid. 

Upon  application  to  re-prove  a  will  in 
solemn  form  which  had  prior  thereto  been 
probated  in  common  form.  HELD,  that 
the  proper  practice  would  be  to  appeal 
from  the  decision  of  the  surrogate  to  the 
orphans  court,  and  therefore  the  court  had 
no  jurisdiction  on  the  present  petition. — In 
re  Cartwright,  26  N.  J.  L.  J.  244. 

8.  Appeal  from  Decree  Allowing. 

An  heir  at  law  and  next  of  kin  who  was 
not  cited  and  did  not  know  of  or  appear  in 
the  contest  in  the  orphans  court,  is  a  person 
aggrieved  by  a  decree  admitting  a  will  to 
probate,  and  may  appeal  therefrom  to  this 
court. — In  re  Young,  1  Rob.  553. 

With  the  consent  of  the  appellant,  the 
orphans  court  may  dismiss  an  appeal  from 
the  decree  of  the  surrogate  admitting  a  will 
to  probate,  without  notice  to  the  persons 
who  may  have  been  cited  to  appear,  and 
without  hearing  the  subject  matter  of  the 
appeal. — In  re  Hynes,  3  Rob.  485. 


Upon  appeal  to  the  prerogative  court 
from  an  order  of  the  orphans  court  refusing 
probate  of  a  will,  after  the  reversal  of  the 
said  order,  it  is  within  the  discretion  of  the 
prerogative  court  either  to  proceed  with  the 
probate  in  that  court  or  to  remit  the  record 
to  the  orphans  court  with  instructions  to  ad- 
mit the  will  to  probate  there. — Schuchhardt 
vs.  Schuchhardt,  24  N.  J.  L.  J.  722. 

9.  Setting  Aside  Decree. 

Unfulfilled  promises  for  the  payment  of 
money  by  the  widow  of  testator  to  a  cavea- 
tor, who  withdrew  from  the  contest  in  re- 
liance thereon,  and  such  promises  by  the 
same  person  to  others  who  did  not  caveat, 
though  ready  to  aid  in  the  contest  against 
the  probate,  but  refrained  therefrom  be- 
cause of  the  promises,  do  not  amount  to 
fraud  either  on  the  court  or  on  the  persons, 
and  are  not  ground  for  setting  aside  a  de- 
cree of  probate  of  the  will. — In  re  Myers,  1 
Rob.  560.     See  3  Rob.  793. 

On  rule  to  show  cause  why  a  decree  ad- 
mitting a  will  to  probate  should  not  be 
vacated,  it  appeared  that  the  petitioner 
was  sui  juris  at  the  death  of  testator,  and  had 
knowledge  of  testator's  death;  that  he  had 
a  right  to  file  a  caveat  to  the  probate  of  the 
will,  but  failed  to  do  so;  that  he  failed  to 
appeal  from  the  decree  admitting  the  will 
to  probate  within  the  time  limited  by  the 
statute,  and  failed  to  take  any  action  with 
respect  to  the  contest;  that  he  remained 
without  action  for  over  six  years,  and  until 
the  parties  interested  had  proceeded  in  the 
settlement  of  the  estate,  and  the  executor 
had  paid  the  legacies,  the  executor's  ac- 
counts had  been  settled  and  the  executor 
discharged.  HELD,  sufficient  to  show  such 
laches  as  to  forbid  any  action  by  the  court 
looking  to  the  opening  of  the  decree. — Ibid. 

The  appellate  court,  reviewing  a  decree 
admitting  a  will  to  probate  on  evidence 
appearing  in  the  transcript,  should  not  set 
aside  the  findings  of  the  trial  court  as  er- 
roneous, unless  clearly  convinced  of  error. — 
—Wright  vs.  Flynn,  3  Rob.  753. 


III.  CONSTRUCTION. 

1.  Right  To  Ask  for. 

Testator  gave  his  wife  all  his  estate  for 
life,  "and  what  is  left  of  the  household  goods 
and  furniture,  to  dispose  of  as  she  deems 
proper;  devising,  also,  my  real  estate  to 
her."  After  several  bequests  of  money, 
all  payable  after  his  wife's  death,  he  gave. 
by  the  ninth  clause,  the  balance  of  his  estate, 
"so  left"  after  his  wife's  death,  if  any,  to  a 
church  on  certain  trusts.  By  a  codicil  he 
revoked  the  ninth  clause,  and  devised  land 
to  the  church,  and  declared  that  in  case  his 
estate  could  not  pay  all  the  bequests  in  full, 
his  estate  should  be  divided  in  proportion 
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"to  said  bequests  pro  rata."  HELD,  that 
on  the  death  of  the  wife,  who  survived 
testator,  the  administrator  cum  testamento 
annexo  was  justified,  because  of  th 
questions  involved,  in  asking  the  court  of 
chancery  to  construe  the  will.— Stevens  vs. 
Dewey,  10  Dick.  232. 

Where  executors  have  no  interest  in  testa- 
tor's real  estate,  except  a  power  of  sale,  the 
operation  of  the  will  on  such  real  estate  will 
not  be  construed  in  an  action  brought  there- 
for by  the  executors,  where  the  right  of  sale 
is  in  it  in  issue. — Baldwin  vs.  Tucker,  16  Dick. 
412.     A.  19  Id.  333. 

Where  such  a  bill  also  seeks  discovery  and 
relief  upon  charges  that  a  person  who,  by 
complainants'  construction  of  the  will  in 
question,  was  a  tenant  in  common,  and  who, 
at  her  death,  by  her  will,  had  devised  her 
interest  so  that  complainants  were  entitled 
to  a  share  thereof,  and  upon  further  charges 
that  the  demurring  defendant  had  such  last- 
mentioned  will  in  her  possession  or  under  her 
control  and  refused  to  produce  and  prove  it, 
or  tn  permit  complainants  to  do  so.  HELD, 
that  upon  a  demurrer  to  the  bill  in  respect  tn 
such  relief,  this  court  was  bound  to  construe 
the  will  in  question  and  determine  whether 
complainants  had  a  right  tn  tin-  discovery 
prayed. — Hanneman  vs.  Richter,  17  Dick. 
365.     A.  18  Id.  803. 

An  executor  is  personalty  chargeable  with 
costs  of  litigation  instituted  against  him  by 
a  legatee  to  establish  her  fund  free  from  the 
testator's  debts,  where  his  resistance  is  nut 
justified  by  any  ambiguity  in  the  will,  and 
he  is  the  only  other  beneficiary. — Wiggins 
vs.  Wiggins,  20  Dick.  417. 

The  court  of  chancery  will  not  express  an 
opinion  as  to  the  construction  of  a  will  in- 
volving title  to  real  estate  independent  of 
any  equitable  relief  sought. — Bevans  vs. 
Bevans,  3  Rob.  1. 

2.  Particular  Provisions. 

There  was  a  bequest  to  executors  of 
S20.000  to  pay  the  interest  thereof  to  A.  dur- 
ing life,  and  the  principal  sum  to  A.'s 
children  after  her  death.  There  was  a 
codicil,  reciting  the  former  gift  as  one  to 
the  executors  to  pay  interest  to  A.  during 
her  life,  and  revoking  this  bequest  and  direct- 
ing the  executors  to  invest  $12,000  instead 
of  $20,000,  and  pay  the  interest  thereof  to 
A.  during  her  life.  HELD,  that  the  clause 
in  the  will  directing  the  executors  to  pay  the 
sum  invested  to  A.'s  children  after  her 
death  was  not  revoked  by  the  codicil. — 
Lyon  vs.  Clawson,  11  Dick.  642.  A.  13  Id. 
584. 

The  power  of  disposal  and  appointment 
of  life  tenant  exercised  as  to  a  bond  and 
mortgage  by  the  surrender  of  them  to  the 
mortgagor  by  the  executor,  and  the  receipt 
by  the  latter  of  a  deed  of  the  mortgaged 


property  from  the  mortgagor,  with  the 
widow's  consent,  was  not  exercised  by  the 
sale  of  such  property  by  the  executor. — 

Robeson  vs.  Shotwell,  10  Dick,  318.  A.  Id. 
824. 

When,  by  a  will,  a  power  of  sale  is  given 
to  executors,  in  be  i  :eri  i  ed  with  the  con- 
sent of  the  widow,  signified  by  her  joining 
in  and  becoming  a  party  to  the  deed,  the 
exercise  of  the  power  is  dependent  upon  the 
joining  by  the  widow  in  a  deed  as  pre- 
scribed by  tin-  testator,  and  mi  her  death, 
without  having  consent  to  the  mode  pre- 
scribed, the  power  is  gone. — Peirsol  vs. 
Roop,  11  Dick.  739. 

A  testator  excepted  from  the  residue  all 
bonds  mill  mortgages  of  every  kind  what- 
ever that  he  might  have  at  the  time  of  his 
decease,  and  directed  lis  trustee  to  keep 
the  principal  securely  invested  in  good 
ml  mortgages  on  real  estate,  &c. 
HELD,  that  certain  corporate  bonds, 
secured  by  general  trust  mortgages,  wire 
excepted  from  tin-  residue. — Hammell  vs. 
Swan,  10  Dick.  179. 

Where  a  will  definitely  expresses  a  gift  of 
a  life  estate  to  executors  for  certain  pur- 
poses named  m  the  will,  and  adds  thereto 
a  power  for  other  purposes,  the  estate  and 
tin-  power  being  adequate  to  carry  into  effect 
the  intent  of  the  testator,  there  is  no  occa- 
sion so  to  construe  the  will  as  to  raise  an 
implied  estate  in  fee  simple  in  the  executors. 
— Chambers  vs.  Sharp,  16  Dick.  253. 

Where  a  will  gave  the  executors,  of  whom 
testator's  widow  was  one,  power  to  sell  or 
dispose  of  the  real  estate,  if  the  widow's 
necessities  required  it.  for  the  use  and  benefit 
of  the  children,  a  mortgage  executed  by  the 
widow  alone,  the  other  executor  being  alive, 
is  invalid,  and  cannot  be  set  up  to  prevent 
partition  by  testator's  children  on  the 
widow's  death,  she  having  had  a  life  estate. 
—Dubois  vs.  Van  Valen.  16  Dick.  331. 

A  will  providing  that  all  the  rents,  in- 
terest  and  profit  of  testator's  estate  shall  be 
paid  to  his  widow  during  life,  and  directing 
the  interest  so  accrued  to  be  equally  divided 
among  testator's  children  on  the  death  of 
the  wife,  is  sufficient  to  pass  the  corpus  of 
his  personal  estate  to  his  children  on  the 
death  of  the  wife,  there  being  no  limitation 
of  time  as  to  the  continuance  of  the  bequest 
of  interest  and  no  express  disposition  of  the 
principal. — Baldwin  vs.  Tucker,  16  Dick. 
412.     A.  19  /J.  333. 

Where  the  child  of  a  testator  dies  before 
the  latter,  the  children  of  the  former  are 
entitled  to  share  in  his  estate  under  a  pro- 
vision in  the  will  that  on  the  death  of 
testator's  wife  his  property  is  to  be  equally 
divided  among  his  living  children  or  their 
heirs. — Ibid. 

Where  testator's  will  made  his  wife 
executrix  and  life  tenant,  giving  her  pow-er 
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to  sell  property  when  advantageous,  and 
reinvest  the  proceeds,  the  income  to  be  hers, 
and  she  agreed  with  C.  to  make  a  convey- 
ance to  him,  without  consideration,  to  en- 
able him  to  raise  money  by  mortgaging  the 
land  conveyed,  which  was  thereafter  to  be 
reconveyed  to  her,  and  such  agreement  was 
carried  out,  and  C.  conveyed  to  D.,  who 
gave  C.  a  mortgage,  and  then  conveyed  the 
property  to  the  executrix,  the  deeds  and 
mortgages  were  void  so  far  as  they  con- 
veyed anything  beyond  the  life  estate  of 
the  widow. — Dougherty  vs.  Connolly,  16 
Dick.  421. 

The  will  directed  the  executrix  to  sell 
certain  stores,  on  or  before  the  expiration  of 
the  lease  thereon,  and  a  certain  farm,  with 
other  property,  within  five  years  from  the 
decease  of  testatrix,  and  to  divide  the  pro- 
ceeds as  above  stated.  It  further  provided 
that,  until  the  disposition  of  testatrix's 
estate  as  directed,  the  executrix  should  re- 
ceive the  rents  thereof  and  divide  them 
equally  between  herself  and  the  grand- 
daughter. HELD,  that  the  executrix  was 
thereby  required,  pending  the  disposition 
directed,  to  use  the  rents  received  from  all 
the  property  in  keeping  down  the  annual 
taxes  and  charges  on  every  part  of  the  prop- 
erty before  dividing  them.  Aliter  as  to 
assessments  imposed  on  the  property  for 
municipal  improvements  or  betterments, 
which  are  properly  chargeable,  in  equitable 
proportions,  upon  the  life  interest  and  the 
remainder. — Brearley  vs.  Molten,  17  Dick. 
345. 

It  appeared  that  the  stores  were  not  sold 
by  the  executrix  within  the  period  directed, 
but  the  lease  was  renewed,  with  the  appro- 
bation and  consent  of  the  daughter-in-law 
and  granddaughter.  HELD,  that  the  latter 
could  not  complain  because  the  executrix 
thereafter  applied  some  of  the  rents  thereof 
to  the  payment  of  the  annual  taxes  im- 
posed on  the  farm,  the  income  from  it  being 
insufficient  to  discharge  them. — Ibid. 

The  period  within  which  the  farm  was 
directed  to  be  sold  had  expired  about  a 
month  before  the  daughter-in-law  and 
granddaughter  filed  the  bill  in  this  cause. 
It  appeared  that  they  had  never  requested 
the  executrix  to  sell  the  same  at  public  auc- 
tion. It  is  a  fair  inference  from  the  proofs 
that  they  and  the  executrix  agreed  in  the 
view  that  the  farm  ought  to  bring  the  price 
Of  $60,000.  The  executrix  had  made  efforts 
to  sell  the  same  at  private  sale,  but  without 
success.  The  bill  prayed,  among  other 
tilings,  for  a  decree  requiring  the  executrix 
to  forthwith  sell  the  farm  at  public  sale,  if 
need  be,  and  out  of  the  proceeds  to  reim- 
burse the  complainants  for  so  much  as  had 
been  used  of  their  share  of  the  income  of  the 
stores  to  pay  taxes  on  the  farm,  and  to  pay- 
to  the  trustee  one-half  of  the  remaining 
proceeds  of  the  sale.     HELD, — 

(1)  That  no  part  of  the  taxes  paid  can  be 
charged  upon  the  principal  of  the  fund, and 

(2)  Thai  if,  under  the  circumstances  ap- 
pearing, complainants  have  a  right  to 
require  the  executrix  to  make  a  public  and 


forced  sale  of  the  farm,  a  decree  for  such 
sale  should  not  be  made  in  the  absence  of 
the  children  of  the  granddaughter,  who  are 
to  take  the  proceeds  after  her  death,  and 
who  are  infants,  and  not  made  parties. — ■ 
Ibid. 

Where  testatrix  directed  her  executors 
to  hold  realty  for  a  period  not  exceeding 
ten  years,  and  within  that  period  to  sell  it 
and  pay  the  proceeds  in  equal  shares  to  her 
then  living  children,  the  share  of  any  de- 
ceased child  being  paid  to  his  issue,  or,  if 
without  issue,  divide  among  the  children 
surviving  at  the  time  of  such  sale,  the 
fund  arising  from  a  sale  after  the  ex- 
piration of  ten  years  should  be  divided 
as  if  the  sale  had  taken  place  at  the 
close  of  the  ten  year  period,  so  that  the 
share  of  a  child  dying  after  the  prescribed 
period,  but  before  the  sale,  should  go  to  his 
representatives  and  not  be  divided  among 
his  brothers  and  sisters. — Baldwin,  Ad- 
ministrator vs.  Trowbridge,  17  Dick.  468. 

Testator  gave  his  real  estate  for  life  to  his 
two  children  and  after  their  decease  to  their 
lawful  issue,  the  children  of  each  to  take 
their  parent's  share;  and  provided  that  his 
wife  and   two   children   should   occupy  his 

farm,  and  share  equally  in  its  profits,  ' 

third  each.  On  the  death  of  the  widow  and 
one  of  the  children,  the  surviving  child  of 
the  deceased  child  petitioned  to  have  paid 
to  him  one-half  of  the  fund  arising  from  a 
sale  of  all  the  testator's  real  estate,  the  sale 
having  been  made  under  the  statute  author- 
izing the  sale  of  lands  limited  over  to  infants. 
HELD,  that  a  contention  by  the  surviving 
sister  that  the  property  should  be  kept  in 
bulk  until  her  death  because  of  the  provision 
as  to  the  farm  was  without  merit,  the  widow 
being  dead,  and  the  property  having  been 
sold  and  transmuted  into  money. — Merriam 
vs.  Dunham,  17  Dick.  567. 

On  the  death  of  one  of  the  daughters  leav- 
ing issue,  the  fact  that  the  remaining  daugh- 
ter might  die  without  issue  was  no  obstacle 
to  a  distribution  to  the  issue  of  the  deceased 
daughter  of  one-half  of  the  fund  arising 
from  a  sale  of  the  real  estate,  since  the  right 
of  the  issue  of  the  deceased  daughter  was 
fixed  by  her  death. — Ibid. 

A  will  directed  the  executors  to  reserve  the 
sum  of  $5,000  for  a  monument,  authorized 
expenditures  for  a  fence  and  certain  in- 
scriptions,  and  concluded  by  empowering 
them  "to  expend  for  the  above  purposes 
the  sum  of  $5,000,  and  no  more."  HELD, 
not  to  require  the  expenditure  of  the  entire 
$5,000  for  the  purposes  named,  but  only 
that  a  greater  sum  should  not  be  used. — 
Canfield  vs.  Canlield,  17  Dick.  578. 

HELD  also,  that  if  the  will  required  the 
expcwliture  of  the  whole  $5,000  for  tin'  pur- 
pose named,  the  residuary  legatees  would 
not  lie  benefited  by  the  non-compliance 
with  its  conditions,  but  the  executors  would 
still  be  bound  to  carry  out  its  directions, 
notwithstanding  the  erection  of  the  cheaper 
monument. — Ibid. 
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Where  no  express  power  to  sell  lands  is 
given  in  a  will  to  the  executor,  such  power 
will  not  arise  by  implication,  unless  the  im- 
plication is  clear  from  the  terms  of  the 
entire  will,  and  it  must  be  found  that  some 
duty  has  been  imposed  by  the  testator  upon 
the  executor,  which  necessarily  carries  with 
it  a  power  of  sale,  in  order  In  enable  him  to 
perform  the  duty. — Chandler  vs.  Thompson, 
17  Dick.  723. 

A  will  directing  the  setting  aside  of  a 
sufficient  portion  of  testator's  estate  to  pro- 
duce an  annual  income  of  a  certain  sum,  and 
directing  a  portion  of  the  income  be  paid  to 
a  brother,  and  the  remainder  to  another 
brother,  and  directing  that,  on  the  death  of 
the  brothers,  the  fund  shall  be  divided 
among  other  beneficiaries,  and  that  either 
of  such  bequests  shall  lapse  by  the  death  of 
the  beneficiary  before  the  testator,  requires 
the  setting  aside  of  sufficient  property  to 
produce  the  designated  income,  though  one 
of  the  brothers  dies  before  the  testator,  as 
the  bequests  of  the  corpus  of  the  funds  are 
not  to  take  effect  till  the  death  of  both  life 
beneficiaries. — Collins  vs.  Wardell,  18  Dick. 
371.     See  20  Id.  366. 

A  testator,  by  his  will,  devised  and  be- 
queathed to  six  of  his  children,  by  name, 
all  the  residue  of  his  estate  expressly  ex- 
cluding one  child,  who  had  been  previously 
provided  for.  A  child  was  born  to  testator 
afterwards,  and  there  was  no  provision  in 
the  will  disinheriting  an  after-born  child. 
The  executors  of  the  will  paid  to  the  guard- 
ian of  one  of  the  children  his  share  of  the 
residuum.  The  ward  died  while  under  age 
and  without  issue.  The  guardian  having 
settled  his  account  in  the  orphans  court, 
was  directed  by  that  court  to  pay  the  amount 
remaining  in  his  hands  to  seven  of  testator's 
children,  including  among  them  the  child 
excluded  by  the  provisions  of  the  residuary 
clause,  and  the  after-born  child.  The 
appeal  from  the  order  of  distribution  did 
not  question  the  jurisdiction  of  the  orphans 
court  to  make  the  order,  but  only  claimed 
that  it  was  erroneous  in  including  in  its 
terms  the  excluded  child  and  the  after-born 
child.     HELD,— 

(1)'  That  the  order  can  not  be  supported 
on  the  ground  that  the  distributees  were 
the  heirs  at  law  and  next  of  kin  of  the  de- 
ceased infant,  because,  by  the  residuary 
clause,  the  interest  of  the  infant,  who  died 
an  infant  and  without  issue,  was  thereby 
divested,  and  became  vested  in  the  survivors 
of  the  children  therein  named; 

(2)  That  the  order  was  erroneous  in  in- 
cluding the  child  who  had  been  excluded  by 
the  residuary  disposition,  on  the  ground  that 
she  was  not,  on  a  proper  construction  of  that 
clause,  one  of  the  survivors  intended  by  the 
testator; 

(3)  That  the  order  was  also  erroneous  in 
including  the  after-born  child,  on  the  ground 
that  it  must  be  presumed  that  she  received 
her  share  of  the  testator's  estate  under  the 
statute,    before    the    executors    distributed 


and    paid    over    the    shares    of    the    other 
children.— In  re  Wilcox,  19  Dick.  322. 

The  remainder  interest  in  money  be- 
queathed to  testator's  wife  for  life,  not 
otherwise  disposed  of,  passes  to  her  under  a 
clause  giving  to  her  the  residue  and  remain- 
der of  his  estate. — Manning  vs.  Lindsley,  20 
Dick.  106.     A.  1  Rob.  726. 

A  testatrix  provided  by  her  will  as  follows: 
"I  direct  my  executors  hereinafter  named, 
out  of  the  residue  of  my  estate,  to  set  apart 
a  fund  sufficient  to  produce  an  income  of 
$G,000  a  year  and  out  of  said  income  to  pay 
to  my  brother,  William  Phyfe,  $4,000  a  year, 
and  to  my  brother,  Duncan  Phyfe,  $2,000  a 
year  for  the  term  of  their  lives,  respectively, 
and  after  their  death,  I  direct  the  capital  of 
said  fund  to  be  divided  equally  among"  six 
persons  named.  William  Phyfe  predeceased 
the  testatrix.  HELD,  that  immediately 
upon  setting  apart  the  fund  sufficient  to 
produce  the  income  of  $6,000,  the  executors 
should  divide  two-thirds  of  the  capital  fund 
Si  i  -it  a  part  among  those  entitled  to  it  under 
the  will.— Collins  vs.  Wardell,  20  Dick.  366.' 

A  will  provided:  "First.  Afterallmylaw- 
ful  debts  are  paid,  I  give  and  bequeath  to 
my  son  all  my  real  estate  *  *  *  second, 
I  give  *  *  *  to  my  wife  all  my  personal 
property  of  any  and  all  kinds  of  which  I  may 
die  seized."  HELD,  that  testator's  inten- 
tion was  that  the  debts  should  be  paid  by 
the  son. — Wiggins  vs.  Wiggins,  20  Dick.  417. 

A  will  gave  testatrix's  husband  a  life 
estate  in  certain  land,  and  directed  the  land 
to  be  sold  at  the  husband's  death  and  the 
proceeds  divided  among  nine  persons,  and 
further  gave  the  executor  "full  power  to  do 
all  that  is  needed  to  the  full  execution 
thereof,  to  sell  and  convey,  by  deed  or  other- 
wise, real  and  personal  property;  to  make 
all  payments,  divisions  and  dispositions 
herein  provided."  HELD,  that  the  power 
<  if  sale  was  given  merely  for  purpose  of  distri- 
bution after  the  husband's  death,  and  did 
not  empower  the  executor  to  sell  before  that 
time.— Ryan  vs.  Dodds,  20  Dick.  436. 

By  a  will  which  took  effect  while  the  pro- 
visions of  the  Collateral  Inheritance  Tax  act 
of  1893  were  in  force,  testator  created  a  fund, 
the  income  of  which  was  payable  to  a  sister 
for  life,  with  a  power  of  appointment  of  the 
principal  by  her  will.  By  her  will,  which 
took  effect  in  1895,  the  life  beneficiary  ap- 
pointed the  principal  to  be  paid  to  her  hus- 
band, who  survived  her.     HELD, — 

(1)  That  the  interest  of  the  husband  must 
be  considered  as  having  been  acquired  as 
of  the  time  the  instrument  creating  the 
power  of  appointment  took  effect; 

(2)  That  such  interest  was  taxable  under 
the  provisions  of  the  act  of  1S93,  and  could 
be  appraised  by  an  appraiser  appointed  by 
a  surrogate,  when  it  became  vested  by  the 
will  of  the  donee  of  the  power. — Hoyt  vs. 
Hancock,  20  Dick.  688. 
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The  will  of  Christopher  Mathews  devised 
as  follows:  "Third,  I  give,  devise  and  be- 
queath unto  ray  beloved  wife  Catharine 
Mathews  all  my  estate,  both  real  and  per- 
sonal, for  and  during  the  term  of  her  natural 
life.  Fourth,  after  the  death  of  my  said 
wife,  I  give,  devise  and  bequeath  all  my 
estate,  both  real  and  personal,  unto  my 
beloved  children  George,  Thomas,  Christo- 
pher, Alfred,  Mary  Ann,  and  Catharine,  and 
any  other  child  of  mine  that  may  be  born 
hereafter,  share  and  share  alike,  and  to  their 
heirs  and  assigns  forever.  Fifth,  if  any  of 
my  said  children  should  die  before  my  said 
wife,  then  it  is  my  will  that  upon  my  wife's 
death  the  share  of  my  said  estate  which 
weuld  have  gone  to  such  deceased  child  if 
living,  shall  go  to  the  heirs  of  such  deceased 
child."  HELD,  that  at  his  death  his  son 
George  took  a  vested  remainder  in  fee  in  his 
lands,  which  was  capable  of  being  sold  dur- 
ing the  lifetime  of  the  widow  under  execu- 
tion on  a  common  law  judgment  against 
George. — Kinkcad  vs.  Ryan,  20  Dick.  726. 

A  testamentary  clause,  whereby  a  testa- 
trix willed  and  directed  that  certain  of  the 
real  estate  of  which  she  died  seized  should 
be  sold  and  conveyed  by  her  executrix 
"within  five  years  of  my  decease,"  and  the 
proceeds  divided  between  two  beneficiaries. 
HELD,  to  be  merely  directory  in  respect  to 
the  limit  of  time  for  sale,  and  further  HELD 
that  the  executrix  retained  power  of  sale 
after  the  expiration  of  the  limited  period. — 
Molten  vs.  Sutphin,  21  Dick.  20. 

A  testator  devised  an  estate  for  life  in  his 
Westville  property  to  his  widow,  with  an 
independent  power  to  sell  it  and  to  appro- 
priate the  proceeds  to  her  own  use.  He 
devised  the  residue  of  his  estate  (including 
the  Westville  property)  to  his  executor,  in 
trust,  and  ordered  him,  on  the  death  of  the 
widow,  to  sell  that  property  (if  she  should 
not  in  her  lifetime  have  chosen  to  sell  it)  and 
to  divide  the  proceeds  among  his  named 
relatives.  The  executor  attempted  to  sell 
the  property  during  the  life  of  the  widow 
and  to  hold  the  purchase  money  for  the 
benefit  of  the  widow.  HELD,  the  effect  of 
the  will  was  to  create  two  succeeding  powers 
of  sale,  one  of  which  might  be  exercised 
during  her  life  by  the  widow  for  her  own 
benefit,  the  other  after  her  death  by  the 
executor  for  the  benefit  of  others.  The 
executor  had  no  power  to  sell  during  the  life 
of  the  widow,  and  he  could  not,  under  any 
circumstances,  exercise  his  power  of  sale  for 
the  benefit  of  the  widow,  even  by  her  con- 
sent, for  the  will  directs  that  it  be  used,  not 
for  the  widow,  but  for  the  benefit  of  the 
testator's  relatives.— Pratt  vs.  Worrell,  21 
Dick.  194. 

Under  section  1  of  the  act  concerning  wills 
(Gen.  Stat.,  p.  3757)  providing  that  estates 
per  autre  vie  shall  be  devisable,  failing  which 
they  should  go  to  the  personal  representa- 
tives, to  be  distributed  the  same  as  per- 
sonalty, such  an  estate  belonging  to  a  mar 
ried  woman  who  dies  before  the  cestui  que 
vie,  passes  by  her  will  as  realty,  free  from 


any  claim  of  the  husband  thereto  as  per- 
sonalty bv  virtue  of  his  jus  mariti. — Folwell 
vs.  Folwell,  1  Rob.  570.     See  2  Rob.  728. 

By  his  will  a  testator  gave  one-half  of  his 
residuary  estate  to  trustees,  for  the  use  of 
his  wife,  for  life,  and  upon  her  death  to 
divide  the  same  among  his  lawful  issue,  or 
to  trustees  for  their  use,  respectively,  as  his 
wife  should  direct  by  any  will  duly  executed. 
In  default  of  any  such  will  he  gave  the  same 
to  the  persons  then  entitled  to  the  other  half 
of  his  residuary  estate,  to  be  distributed 
in  the  same  proportions  and  held  upon 
the  same  trusts  and  with  like  powers  as 
were  mentioned  in  another  clause  of  his  will. 
HELD  — 

(1)  That  the  phrase  "lawful  issue"  in- 
cludes, in  its  primary  meaning,  not  only 
cliildren,  but  descendants; 

(2)  That  when  used  in  a  will  a  more  re- 
stricted meaning  may  be  attributed  to  it 
if,  from  the  terms  of  the  testamentary  dis- 
position, it  clearly  appears  that  testator 
used  the  phrase  in  a  particular  meaning  less 
general  than  its  ordinary  meaning,  as,  e.  g., 
to  children  then  living,  or  to  children  then 
living  and  to  the  representatives  of  any 
deceased  child.  By  the  other  clause  re- 
ferred to  testator  had  provided  that  the 
share  of  his  residuary  estate  thereby 
disposed  of  should,  under  certain  circum- 
stances, go  to  the  "lawful  issue"  of  his 
children,  or  to  his  "lawful  issue,"  and  had 
expressly  provided  that  in  each  case  the 
share  should  go  to  lawful  issue  per  stirpes 
and  not  per  capita.     HELD  further, — 

(3)  That  the  use  of  the  phrase  in  the  clause 
first  referred  to,  without  any  restricting 
words,  and  the  use  of  the  same  phrase  in 
the  subsequent  clause  with  words  restricting 
its  meaning,  leads  to  the  conclusion  that 
testator  intended  a  different  and  unre- 
stricted meaning  in  the  first  use,  and  in  the 
absence  of  any  indication  of  a  contrary  in- 
tent will  require  such  meaning  to  be  at- 
tributed to  it ; 

(4)  A  will  duly  executed  by  testator's 
widow  providing  for  a  division  of  the  share 
she  was  empowered  to  appoint,  which  ex- 
cluded some  of  testator's  lawful  issue  then 
living,  was  not  a  valid  execution  of  the 
power  conferred  and  the  disposition  over 
took  effect.  By  the  clause  secondly  re- 
ferred to,  testator  gave  one-half  of  his  re- 
siduary estate  in  trust  for  his  surviving  chil- 
dren, in  equal  shares,  to  their  use  for  life 
Each  of  them  was  empowered,  under  cer- 
tain circumstances,  to  appoint  out  of  his  or  her 
share  $150,000,  by  will.      HELD  further  — 

(5)  That  a  like  power  was  conferred  when, 
by  failure  of  the  widow  to  make  a  valid 
appointment-  of  the  other  share,  the  same 
was  disposed  of  to  the  persons  entitled  un- 
der the  other  clause,  and  upon  the  same 
trusts  and  with  like  powers. — Inglis  vs. 
Cook,  2  Rob.  27. 

The  will  of  a  married  woman,  who,  under 
our  statute  lias  power  to  dispose  of  her 
personal  property  absolutely,  even  as  against 
her  husband,  which  devises  and  bequeaths 
all  her  estate,  real  and  personal,  to  another, 
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subject  to  the  legal  rights  of  her  husband, 
if  he  survives  her,  and  which  appoints  an- 
other than  her  husband  as  executor,  does 
not  give  to  the  husband,  in  the  case  of  his 
survival,  any  right  to  the  personalty  so 
bequeathed,  as  such  a  right  is  purely  equit- 
able and  is  not  one  of  his  legal  rights  in  his 
wife's  estate. — In  re  Folwell,  2  Hob.  728. 

A  direction  in  a  will  that  testator's  real 
estate  remaining  unsold  at  the  death  of  his 
widow  (to  whom  the  use  for  life  was  given) 
should  be  sold,  and  its  proceeds  should  !»■ 
divided  among  his  surviving  children,  which . 
if  standing  alone,  would  be  construed  as  a 
gift  to  such  of  testator's  children  as  should 
survive  his  widow.  HELD,  in  view  of 
other  provisions  in  the  will  clearly  indicat- 
ing that  portions  of  the  children's  shares 
might  be  advanced  t..  them  during  the 
widow's  life  and  that  the  shares  should  be 
transmissible  to  the  survivors  in  case  of  the 
death  c.f  any  child,  to  be  properly  construed 
as  a  gift  to  'tin-  children  who  survived  testa- 
tor of  a  vested  interest,  to  come  into  posses- 
sion upon  the  death  of  the  widow. — Boggs 
vs.  Boggs,  3  Rob.  497. 

The  original  share  of  any  child  passed  at 
his  death  during  tin-  widow's  life  to  the  then 
surviving  children,  but  the  portions  of  shares 
accruing  to  any  child  by  such  survivorship 
did  not  pass  at  his  death  to  those  surviving 
him,  but  to  his  representatives. —  Ibid. 

Testatrix  devised  and  bequeathed  her 
residuary'  estate  to  trustees  in  trust,  to  divide 
the  same  into  five  equal  shares,  and  to  pay 
over  one  of  the  shares  to  each  of  her  brothers, 
if  living,  but  if  any  should  have  died,  his 
issue  should  take  the  share  which  his  parent 
would  have  been  entitled  to  if  living. 
HELD,  that  on  the  death  of  one  of  the 
brothers  leaving  issue  during  the  life  of  the 
testatrix,  the  issue  were  entitled  to  his  share. 
— -Varick  vs.  Smith,  3  Rob.  505. 

One  of  the  sisters  died  before  the  death 
of  testatrix,  leaving  two  children  and  a 
grandchild.  The  grandchild  was  the  daugh- 
ter of  a  son  who  died  before  his  mother. 
The  amendment  to  the  statute  of  wills 
approved  March  29th,  1SS7,  was  applicable 
to  the  gift  in  the  will  of  testatrix,  as  she  died 
subsequently  to  its  enactment,  although  the 
will  was  executed  prior  thereto.  By  the 
provisions  of  that  act  the  grandchild  took 
an  interest  in  the  share  given  to  her  grand- 
mother.— Ibid. 

Testator  bequeathed  to  Ms  wife  the  in- 
terest arising  from  forty-six  shares  of  bank 
stock  and  empowered  Ms  executors  to  pay 
the  said  interest  to  her  "as  the  same  shall 
be  declared  by  said  bank."  HELD,  that 
the  wife  was  entitled  only  to  dividends  de- 
clared, not  to  dividends  earned. — Howell 
vs.  Westbrook,  3  Rob.  641. 

A  testator,  by  Ms  will,  gave  his  homestead 
and   its   furniture   to   his   wife   during   her 


natural  life,  ami  some  railroad  stock  and  a 
cash  fund  to  a  trustee  for  the  benefit  of  his 
wife  during  her  natural  life,  and  disposed 
of  the  remainder  in  that  property  by  the 
following  clause:  "And  it  is  my  will  that, 
from  and  after  decease  of  my  wife,  I  give, 
devise  and  bequeath  all  my  estate  hereto- 
fore willed  to  my  wife,  and  in  trust  for  her 
benefit,  unto  such  child  or  children  as  I  shall 
leave  or  have  living  at  the  time  of  my  de- 
cease, and  to  their  heirs  and  assigns  forever; 
and  tin-  representative  of  any  deceased 
child  to  have  the  share  of  his,  her  or  their 
parents  per  stirpes."  HELD,  the  children 
of  the  testator,  all  of  whom  survived  Mm. 
took  upon  his  death  a  vested  interest  in  the 
remainder,  the  construction  of  this  clause 
in  the  will  is  controlled  by  the  decisions  of 
the  court  of  errors  and  appeals  in  the  cases 
of  Howell,  Executor  vs.  Green.  Adminis- 
trator, 31  X.  J.  Law  (2  Vr.)  570,  and  Post 
vs.  Herbert-  Executors,  '-'7  X.  .1.  Eq.  (12  C. 
I  i  .t  540. — Barnes  Cycle  Co.  vs.  Haines.  :; 
Rob.  651. 

A  father  devised  real  estate  to  his  son  S. 
"to  be  his  and  his  children's  fi 
Upon  S.  dying  unmarried  and  without  ever 
having  any  children  born  unto  him.  HELD 
to  have  created  an  estate  tail,  ('heesman 
vs.  Pancoast.  22  N.  .1.  L.  .1.  229. 

3.  Particular  Words. 

Words  occurring  more  than  once  in  a  will 
must  be  presumed  to  be  used  in  all  cases  in 
the  same  sense  unless  a  contrary  intention 
appears  in  the  context  or  they  are  applied 
to  a  different  subject.  When  words  "I  de- 
sire" are  used  in  parts  of  a  will  as  directing 
the  disposition  of  parts  of  testator's  estate, 
the  same  sense  will  be  attributed  to  them  in 
another  clause  of  the  will  relating  to  the 
disposition  of  a  part  of  the  estate,  where  the 
context  does  not  indicate  any  different  in- 
tention.— Stewart  vs.  Stewart,  16  Dick.  2.3. 

The  words  "after  their  death"  in  the 
above  clause  of  the  will,  construed  to  mean 
"after  their  respective  deaths." — Collins  vs. 
Wardell,  20  Dick.  366. 

The  words  "  child  or  children,"  when  used 
in  a  will  as  definitive  of  a  class  to  whom  a 
gift  is  made,  are  words  of  purchas 
primarily  will  be  held  to  mean  descendants 
in  the  first  degree.  Those  words  may  be 
used  as  words  of  Umitation,  and,  when  so 
used,  will  be  construed  to  mean  descendants 
generally,  if  that  appears  from  the  will  to 
have  been  the  intention  of  the  testator. — 
Steward  vs.  Knight,  17  Dick.  232. 

The  words  "all  the  rest  and  residue  of  my 
property,  personal  and  mixed,  wheresoever 
situate,  which  I  now  own,  and  any  or  all 
accumulations  therefrom,  I  give,  devise  and 
bequeath,  etc.,  will  be  held  to  pass  only 
personal  and  mixed  property,  and  not  the 
real  estate  of  wMch  the  testatrix  died  seized. 
—Miller  vs.  Worrall,  17  Dick.  776. 
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While  the  testatrix  uses  the  words  "all  the 
rest  and  residue  of  my  property"  and  the 
word  "devise,"  yet,  in  view  of  the  words 
"personal  and  mixed,"  immediately  follow- 
ing "property,"  they  will  be  held  to  qualify 
and  define  the  kind  of  property  intended  to 
be  disposed  of  by  the  will,  and  no  broader 
signification  will  be  given  to  the  words  "per- 
sonal and  mixed"  than  their  usual  technical 
meaning  conveys. — Ibid. 

During  the  continuance  of  the  life  estate 
a  son  died,  leaving  issue,  and  after  him  a 
daughter,  without  issue.  HELD,  that  on 
the  death  of  the  widow  the  "heirs  or  legal 
representatives"  of  the  son  would  take  the 
portion  of  the  daughter's  share,  which  the 
son  would  have  taken  had  he  lived.  HELD, 
further,  that  under  the  designation  "heirs 
or  legal  representatives"  the  "heirs"  would 
take  the  real  estate  and  the  next  of  kin  the 
personalty. — Howell  vs.  Gifford,  19  Dick. 
180. 

The  word  "heirs"  in  a  will  giving  personal 
property  to  a  person,  or,  in  case  of  Ms  death 
to  his  heirs,  means  next  of  kin. — Trenton 
Trust,  &c,  Co.  vs.  Donnelly,  20  Dick.  120. 

The  statute  of  descents  regulating  ad- 
vances of  land  can  have  no  application  to  a 
question  as  to  whether  conveyances  of  real 
estate  by  a  testator  were  to  be  deemed  as 
advances  of  "sums  of  money,"  or  "advances 
and  payment  of  money,"  within  the  mean- 
ing of  the  tenns  as  used  in  his  will,  it  apply- 
ing only  in  cases  of  intestacy. — Vreeland  vs. 
Vreeland,  20  Dick.  668.     A.  21  Id.  454. 

Testator's  children  signed  an  instrument 
acknowledging  having  received  from  their 
father  "divers  sums  of  money  and  other 
property,"  which  he  desired  acknowledged 
in  order  that  no  misunderstanding  or  con- 
fusion might  result  in  the  settlement  of  his 
estate.  Subsequently  two  of  the  children 
signed  an  instrument  acknowledging  that 
since  executing  the  above  instrument  they 
had  received  certain  real  estate  as  an  ad- 
vancement, and  consenting  that  the  value  of 
l  he  same,  as  fixed  at  a  certain  sum  set  op- 
posite their  names  therein,  "may  be  de- 
dueled  from  any  share  we  may  become 
entitled  to"  in  his  estate.  The  will  directed 
"Unit,  the  sums  of  money  which  I  have 
advanced  and  which  I  may  hereafter  advance 
to  my  children  shall  be  considered  as  ad- 
vances and  charged  against  each;  *  *  * 
such  advances  and  payment  of  money  shall 
lie  taken  out  of  their  respective  shares. 
BELD,  that  the  conveyances  of  land  to  the 
two  sons  were  to  be  deemed  "sums  of 
money,"  or  "advances  and  payment  of 
money,"  within  the  intention  of  the  will. — 
Ibid. 

A  devise  of  ' '  the  farm  which  I  own  at  Wor- 
tendyke,  and  known  as  the  David  D.  A. 
Wortendyke  farm,"  applied  to  three  tracts 
of  land  acquired  by  David  D.  A.  Worten- 
dyke and  used  by  him  together  as  a  farm, 


and  afterward  acquired  by  testator  and 
used  by  him  as  a  farm. — Ackerman  vs. 
Crouter,  2  Rob.  49. 

Proof  that  the  testator  usually  designated 
the  farm  as  the  "Wortendyke  farm,"  or  as 
the  "David  D.  A.  Wortendyke  farm,"  was 
competent  and  admissible  as  to  testator's 
intent. — Ibid. 

The  erection  of  a  dwelling  house  upon  a 
portion  of  the  farm  not  separated  from  the 
remainder  by  fences  or  designated  bound- 
aries, and  the  letting  of  such  house,  with 
the  land  on  which  it  was  erected  and  some 
adjoining  land  to  a  tenant,  did  not  seversuch 
house  and  land  from  the  farm  so  as  to 
render  the  devise  inapplicable  thereto. — 
Ibid. 

A  further  provision  of  the  will  whereby 
the  share  of  any  child  was,  at  his  death,  to 
be  "inherited"  by  the  testator's  surviving 
children  (subject  to  his  widow's  use  for 
life),  construed  to  make  the  vested  estate 
of  each  child  liable  to  be  devested  by  his 
death  before  the  period  of  distribution. — 
Boggs  vs.  Boggs,  3  Rob.  497. 

Testator  devised  and  bequeathed  as  fol- 
lows: "I  do  give  and  devise  unto  all  my 
brothers  and  sisters  and  their  representatives, 
after  the  decease  of  my  wife,  the  house  and 
lot  left  in  trust  to  her  and  also  the  bank 
stock  left  in  trust  to  her,  to  be  equally 
divided,  share  and  share  alike."  The 
sisters  died  leaving  issue.  HELD,  that  the 
word  "representatives"  was  substitutionary 
and  meant,  having  reference  to  the  context, 
"next  of  kin  under  the  statute  of  distribu- 
tions."— Howell  vs.  Westbrook,  3  Rob.  641. 

4.  Jurisdiction  of  Orphans  Court. 

Under  Gen.  Stat.,  p.  2391,  the  orphans 
court  has  authority  to  construe  a  will  only 
on  special  proceedings  instituted  on  the 
application  of  some  party  in  interest,  bring- 
ing every  person  interested  into  court. — 
Stevens  vs.  Dewey,  10  Dick.  232. 

The  jurisdiction  of  the  orphans  court  to 
pass  upon  the  right  of  an  executor  to  turn 
over  or  appropriate  securities  for  the  pay- 
ment of  a  legacy,  when  dependent  upon  the 
construction  of  the  will,  must  be  settled  in 
a  proceeding  instituted  for  that  purnose  on 
actual  notice  to  all  parties  interested,  and  a 
decree  settling  the  balance  due  on  the  final 
accounts  of  the  executor  does  not  operate  :i- 
a  judicial  construction  of  the  will  so  as  to 
preclude  the  executor  from  raising  the  ques- 
tion of  construction  in  this  court. — -Macv  vs. 
Mercantile  Trust  Co.,  2  Rob.  235. 

5.  Liability  of  Personalty  for  Payment 
of  Debts. 

There  must  be  an  express  direction  or 
necessary  implication  in  a  will  in  order  to 
exonerate  the  general  personal  estate  from 
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being  applied  to  the  payment  of  the  debts 
or  to  postpone  its  primary  use  for  that  pur- 
pose.— Bird  vs.  Hawkins,  13  Dick.  229. 

Since,  in  the  absence  of  anything  I"  the 
contrary  in  a  will,  the  personal  estate  should 
be  first  applied  to  the  payment  of  debts,  the 
burden  lb  on  the  legatee  of  the  personalty  to 
show  from  the  will  or  the  circumstances  of 
testator's  estate  that  the  personalty  should 
not  pay  either  the  whole  or  any  part  of  the 
debts.— Wiggins  vs.  Wiggins,  20  Dick.  417. 

Where  a  testator  devised  all  his  personalty 
to  his  wife  and  his  realty  to  his  son,  after 
payment  of  his  debts  and  the  only  substan- 
tial debt  was  the  balance  due  on  a  mortgage, 
held  by  the  son,  on  the  land  devised  to  him, 
such  debt  should  be  paid  by  him.— Ibid. 

6.  Parties  Bound  by. 

Where,  in  a  suit  to  construe  a  will,  it  was 
decreed  that  the  will  passed  a  vested  estate 
to  the  children  of  the  testator,  subject  to 
be  devested,  in  favor  of  the  grandchildren, 
as  to  any  of  the  real  estate  not  actually  sold 
and  conveyed  prior  to  the  death  of  tin-  in  I 
taker,  such  decree  was  res  judicata  as  against 
judgment  creditors  of  one  of  the  children; 
and  hence  such  creditors  were  not  entitled  to 
their  judgment  debtor's  share  of  the  pro- 
ceeds of  land  belonging  to  the  estate  sold 
after  his  death,  though  they  were  not  par- 
ties to  the  suit  to  construe  the  will. — Newark 
Citv  National  Bank  vs.  Crane,  15  Dick.  121. 
See  16  Id.  634. 

7.  Liability  of  Realty  for  Payment  of 
Bequests. 

A  provision  that  in  case  certain  bequests 
cannot  be  realized  from  testator's  estate, 
they  shall  abate  equally,  followed  by  author- 
ity to  sell  lands  in  order  to  carry  out  the  pro- 
visions of  the  will,  permits  executors  and 
trustees  vested  with  such  authority,  to  re- 
sort to  the  proceeds  of  lands  so  sold,  to  make 
up  such  bequests,  when  the  personal  estate 
is  insufficient  for  that  purpose. — Stewart  vs. 
Stewart,  16  Dick.  25. 

8.  When  Ambiguity  Exists. 

Where  a  gift  by  will  is  phrased  in  language 
which  is  clear  and  conclusive,  expressing  a 
single  meaning,  without  ambiguity,  and  not 
impossible  of  fulfillment,  a  court  will  not, 
under  profession  of  construction,  vary  the 
expressed  intent  of  the  testator  by  interpol- 
ating an  additional  condition. — Burroughs 
vs.  Jamieson,  17  Dick.  651. 

9.  Evidence  in  Suits  for. 

In  a  suit  to  construe  a  will,  allegations  in 
the  bill  as  to  the  declared  purpose  of  testa- 
trix, her  understanding  of  the  meaning  and 
legal  effect  of  the  language  of  her  will,  her 
instructions  to  her  counsel  with  reference 
to  the  drafting  of  her  will,  and  her  intentions 


in  refraining  from  changing  her  will  during 
the  last  years  of  her  life,  must  be  excluded 
from  consideration. — Zabriskie  vs.  Huyhr, 
17  Dick.  697.     A.  19  Id.  794. 

The  intention  of  a  testator  is  to  be  col- 
lected from  all  parts  of  the  will,  and  it  must 
be  clear,  or  else  the  heir  at  law  will  not  be 
disinherited. — Miller  vs.  Worrall,  17  Dick. 
776. 

The  two  receipts  constituted  a  contract  on 
the  part  of  the  sons  that  the  land  might  be 
treated  as  an  advancement  of  money  in  a 
will  by  the  testator,  and  they  were  estopped 
from  denying  its  effect. — Vreeland  vs.  Vree- 
land.  20  Dick.  668.     A.  21  Id.  454. 

10.  Rule  for  Ascertaining  Intention. 

The  fundamental  rule  in  the  constructi'm 
of  wills  is  the  ascertainment  of  the  intention 
of  the  testator — first,  by  carefully  considc -r- 
ing  the  force  of  every  word  of  the  language 
used  by  Mm,  and  second,  in  case  of  difficulty 
and  ambiguity,  by  considering  therewith 
his  pecuniary  circumstances  and  his  family 
and  social  relations. — Wiggins  vs.  Wiggins, 
20  Dick.  417. 

An  agreement  by  a  child  that  property  re- 
ceived shall  constitute  an  advance  may  be 
considered  in  determining  whether  it  is  the 
intention  of  the  will  that  the  property  shall 
be  so  treated. — Vreeland  vs.  Vreeland,  20 
Dick.  668.     A.  21  Id.  454. 

The  agreements  related  to  any  distribu- 
tions that  might  be  made  of  the  estate, 
whether  under  a  will  or  on  intestacy,  ami 
might  be  considered  in  determining  the  in- 
tention of  the  will. — Ibid. 

1 1 .  When  Will  Becomes  Operative. 

A  will  ordinarily  speaks  from  the  time  of 
the  death  of  the  testator.  If  the  expressions 
of  the  will  indicate  that  the  testator  intends 
that  any  clause  shall  speak  from  a  different 
date,  it  will  be  given  that  effect. — Voorhies 
vs.  Otterson,  21  Dick.  172. 


IV.  FOREIGN  WILL  AS  EVIDENCE. 

The  statute  of  1713  (Gen.  Stat.,  p.  876. 
sec.  115)  provides  that  copies  of  wills  made 
in  Great  Britain,  devising  lands  lying  in 
New  Jersey,  shall  be  admissible  in  evidence 
the  same  as  the  original  will,  if  certified 
under  the  seal  of  the  office  where  such  will 
is  proved  and  lodged.  To  make  such  cer- 
tified copy  admissible  it  must  appear  that 
the  will  was  made  and  proved  in  accordance 
with  the  laws  of  this  state.  The  certificate 
of  the  foreign  court  that  the  copy  of  the  will 
is  true,  and  that  the  will  was  proven,  unac- 
companied by  a  showing  of  the  proofs,  so 
that  this  court  may  decide  whether  they 
comply  with  the  requirements  of  our  statute, 
cannot  be  received. — McCarthy  vs.  McCar- 
thy, 12  Dick.  587. 
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V.  LIEN  OF  ATTORNEY  FOR  SER= 
VICES. 

Quaere.  Whether  an  attorney  had  a  lien 
upon  a  last  will  and  testament  of  a  client  in 
his  possession  and  may  retain  the  same,  and 
withhold  it  from  a  probate  court  until  pay- 
ment of  a  bill  for  professional  services? — 
Bracher  vs.  Olds,  15  Dick.  449. 

When,  after  complete  execution  of  a  will  a 
testator  delivers  it  to  his  attorney,  with  ex- 
press instruction  to  deposit  it  in  testator's 
safe,  the  possession  of  the  will  thus  obtained 
is  not  the  possession  of  an  attorney,  but  of  a 
mere  agent  or  messenger,  and  is  inconsistent 
with  possession  under  a  claim  of  lien. — Ibid. 

A  citation  will  issue,  at  the  instance  of  an 
executrix,  to  an  attorney  having  the  custody 
of  a  will,  to  produce  it  for  the  purpose  of  its 
probate,  although  he  claims  a  lien  on  it  for 
services. — Bracher's  Case,  15  Dick.  350. 


VI.  WHEN  WILL  VOID  AS  AGAINST 
THIRD  PARTIES. 

Complainants  were  associated  together  to 
give  aid  to  deserving  old  people.  The  tes- 
tatrix whose  will  was  here  attacked  was 
among  their  beneficiaries.  From  1891  to 
1900,  the  year  of  her  death,  they  had  given 
her  food,  money,  clothing  and  medical  and 
personal  attention.  Testatrix  had  always 
declared  that  she  was  poor  and  destitute  of 
all  support  save  that  furnished  by  com- 
plainants. In  1896,  complainants  suspect- 
ing that  testatrix  had  money,  or  the  expecta- 
tion of  receiving  some,  requested  her  to 
make  a  will  in  their  favor,  which  she  did. 
At  the  time  it  was  stated  that  the  will  was 
made  in  consideration  of  what  complainants 
had  heretofore  done  for  testatrix  and  would 
do  thereafter.  This  will  was  subsequently 
destroyed  by  the  testatrix,  and  a  new  one 
made,  giving  her  property  to  others,  without 
the  knowledge  of  complainants.  At  testa- 
trix's death  she  was  shown  to  have  had 
nearly  $4,000  deposited  in  the  bank,  most  of 
wluch  had  been  under  her  control  during 
the  ten  years  next  before  her  death.  Com- 
plainants sought  to  enforce  a  contract  on 
the  part  of  testatrix  to  give  her  property  to 
them  by  will.  HELD,  that  what  com- 
plainants had  done  for  testatrix  furnished 
a  consideration  for  her  making  a  will  in  their 
favor,  since  the  executor  was  estopped  by 
reason  of  the  fraudulent  representations  of 
the  testatrix,  as  she  herself  would  have  been, 
from  setting  up  as  a  defence  to  an  action  for 
the  value  of  these  services  the  fact  that  they 
were  mere  gifts,  not  constituting  a  consider- 
ation.— Anderson  vs.  Egers,  16  Dick.  85. 
See  18  Id.  264. 

Where  complainants,  relying  on  a  will 
made  in  their  favor,  rendered  charitable 
services  to  testatrix,  the  latter  could  not 
recede  from  the  promises  made  by  the  will, 


though  there  was  no  binding  agreement  on 
the  part  of  the  complainants  to  continue 
such  services. — Ibid. 

Where  complainants  rendered  charitable 
services  to  one  who  made  a  will  in  their  favor, 
they  did  not  lose  any  rights  under  the  will  of 
the  testatrix  by  accepting  as  security  for 
their  ministrations  an  instrument  which 
they  knew  was  revocable  by  her. — Ibid. 


VII.  REVOCATION. 

If  the  whole  scope  ofan'arrangementinter 
partes  is  fulfilled  by  the  mere  making  of  a 
will,  then  nothing  legally  binding  on  him 
who  signs  the  testamentary  writing  is  con- 
templated, and  he  remains  at  liberty  to 
change  his  mindand  provide  for  a  different 
disposition  of  his  property — Eggers  vs.  An- 
derson, 18  Dick.  264. 


VIII.  COUNSEL  FEES  ON  CONTEST. 

Where,  in  a  will  contest,  it  was  shown  that 
contestant  had  so  acted,  in  a  business  trans- 
action with  testatrix,  as  in  effect  to  recognize 
her  contractual  capacity,  and  he  made  no 
attempt  to  deny  or  disprove  such  action, 
but  nevertheless  continued  the  contest,  he 
was  not  entitled  to  counsel  fees. — Grant  vs. 
Stamler,2Rob.555. 


WITNESSES. 

See  Criminal  Law  and  Procedure;  Evi= 
dence ;  Fees  and  Costs ;  Wills. 


WORDS  AND  PHRASES. 

Cross  References.    Devise  and  Legacy ; 
Maxims;  Wills. 

"Absence,"  32  Vr.  207. 
"Actual  service,"  40  Vr.  373. 
"Advance  payment,"  1  Rob.  58. 
"Appeal,"  41  Vr.  59,669. 
"Appointed,"  38  Vr.  401. 
"Appurtenances,"  1  Rob.  277. 
"Assignment,"  1  Rob.  385. 
"At  a  fair  valuation,"  1  Rob.  96. 
"At  any  time,"  31  Vr.  384. 
"Bridge,"  33  tr.  408. 
"Broker,"  40  Vr.  440. 
"Carry,"  40  Vr.  389. 
"Charity,"  1  Rob.  665. 
"Continue,"  36  Vr.  54. 
"Cy-pres,"  1  Rob.  672. 
"Demise,"  36  Vr.  646. 
'Diligently,"  36  Vr.  577. 
.•'Due,"  41  Vr.  151. 
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Words  and  Phrases. 


"Elected,"  38  Vr.  401. 

"Extend,"  41  Vr.  99. 

"Father,"  41  Vr.  69. 

"For  a  present  consideration,"  1  Rob.  101. 

"From  time  to  time,"  31  Vr.  384. 

"Had  reasonable  cause  to  believe,"  1  Rob. 

99. 
"Honesty,"  34  Vr.  382. 
"Impost,"  33  Vr.  333. 
"Insane  delusion,"  1  Rob.  320. 
"  Is  empowered,"  32  Vr.  565. 
"Legal  proceedings,"  1  Rob.  386. 
"Legal  service,"  40  Vr.  373. 
"Levy  and  assessment,"  33  Vr.  171. 
"Manufacture,"  41  Vr.  688. 
"  Manufacturing  purposes,"  41  Vr.  689. 
"  May,"  32  Vr.  565. 
"Natural,"  38  Vr.  547. 
"Occupied,"  36  Vr.  267. 
"Office,"  33  Vr.  179  and  40  Vr.  299. 
"On  condition,"  1  Rob.  659. 
"Parish,"  34  Vr.  617. 
"Persons  concerned,"  1  Rob.  553. 
"Place,"  1  Rob.  24. 
"Position,"  33  Vr.  179. 
"Property,"  36  Vr.  611. 
"Public  place,"  23  N.  J.  L.  J.  45. 
"Provided  always,"  1  Rob.  659. 

'•Reasonable  cause  to  suspect,"  '-'1  Dirk.  88. 

"Reconsideration."  33  Vr.  160. 

"Remain,"  36  Vr.  54. 

"Saloon,"  23  N.  J.  L.  J.  45. 

"Slay,"  36  Vr.  600. 

"Street,"  38  Vr.  193. 

"Testator,"  41  Vr.  69. 

"Town,"  34  Vr.  617  and  32  Vr.  661. 

"Township,"  35  Vr.  2S6. 

"Unoccupied,"  36  Vr.  267. 

"Village,"  32  Vr.  661. 

The  word  "reconsideration,"  occurring  in 
a  statute  respecting  the  repassage  of  vetoed 
ordinances,  is  to  be  given  its  ordinary  mean- 
ing, not  the  artificial  one  it  has  acquired  in 
parliamentary  usage. — Lake  vs.  Ocean  City. 
33  Vr.  160. 

The  construction  of  written  instruments 
in  litigated  cases  is  matter  of  law  for  the 
determination  of  the  court,  and  in  making 
such  determination,  the  court  will,  prima 
facie,  attribute  to  each  word  of  the  instru- 
ment its  ordinarv  and  common  meaning. — 
Smith  &  Wallace* Co.  vs.  Lunger,  35  Vr.  539. 

As  words  which  have  a  common  and  well 
defined  meaning  are  frequently  employed, 
by  persons  engaged  in  a  peculiar  business  or 
trade,  in  a  peculiar  or  technical  sense,  evi- 
dence that  by  the  usage  of  such  business  or 
trade  certain  words  have  acquired  a  meaning 
different  from  their  common  and  ordinary 
meaning,  is  admissible. — Ibid. 

Upon  the  production  of  such  evidence,  the 
court  must  submit  to  the  jury  to  determine 
whether  it  establishes  the  fact  that  the 
words  in  question  have  acquired  by  the 
usage  of  the  business  or  trade  in  question  a 
peculiar  or  technical  meaning,  and  what  that 
meaning  is;  and  whether  the  parties  used 
the  words  in  the  instrument  in  question  in 


the  ordinary  or  in  the  peculiar  and  technical 
sense.  It  is  not  error  to  charge  that  if  the 
words  in  question  have  acquired  a  peculiar 
trade  meaning,  and  have  been  used  by  the 
parties  in  the  instrument  in  question  in  that 
meaning,  the  liability  of  the  parties  upon 
such  instrument  must  be  fixed  by  attribut- 
ing to  such  words  thai  peculiar  meaning. — 
Ibid. 

Evidence  thai  words  having  a  well  defined 

ordinary  meaning  arc  used  in  a  particular 
business  or  trade  in  another  and  peculiar 
meaning,  doubtless  should  be  clear.  a< 
and  convincing.  Upon  a  rule  to  show  cause, 
a  verdict  attributing  a  trade  meaning  to 
words  having  a  well  defined  ordinary  mean- 
ing, upon  evidence  which  i<  contradictory 
and  inconsistent,  could  not  be  permitted  to 
-laud.  But  when,  on  error,  it  appears  that 
evidence  on  this  subject  was  properly  ad- 
mitted and  the  jury  properly  instructed 
thereon,  it  is  not  ground  for  reversal  if,  in 
fact,  there  was  evidence  before  the  jury 
which  would  justify  their  finding  that  the 
words  in  question  were  used  in  a  sense  which 
would  render  the  defendant  liable. — Ibid. 

The  word  "demise"  in  the  operative 
words  of  conveyance  in  a  tax  deed  made  by 
the  officers  of  a  municipality  pursuant  to  the 
provisions  of  the  general  act  concerning 
taxes  (Pamph.  L.,  1897,  p.  340;  Gen.  Stat., 
p.  3354),  does  not  import  a  covenant  for 
quiet  enjoyment. — Medav  vs.  Rutherford, 
36  Vr.  645. 

The  court  of  errors  and  appeals  will  not 
revise,  much  less  overturn,  a  decision  made 
by  it,  upon  a  matter  which  was  directly 
presented  for  its  determination,  except  upon 
the  fullest  conviction  that  it  is  erroneous. 
And  it  will  not  do  so,  even  then,  when  the 
decision  has  been  so  long  acquiesced  in,  and 
acted  upon,  that  a  return  to  the  proper 
principle  would  disastrously  affect  existing 
interests.— State  vs.  Taylor,  39  Vr.  276. 

In  the  will  under  consideration  in  this 
cause  the  words,  "all  of  this  world's  goods 
of  which  I  may  be  possessed  at  the  time  of 
my  death,"  included  real  estate. — Torrev  vs. 
Torrey,  41  Vr.  672. 

The  words  "testator"  and  "father."  as 
used  in  the  twenty-first  section  of  the  "Act 
concerning  wills,"  by  virtue  of  the  provisions 
of  section  9  of  the  "Act  relative  to  statutes," 
approved  March  27th,  1874,  will  be  held  to 
include  "testatrix"  and  "mother." — Walker 
vs.  Hyland.  41  Vr.  69. 
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PILOTS,  739 

PIPE  LINES, 

See    Easements     and     Servitude; 
Municipal  Corporations. 
PLANK  ROADS, 

See  Newark  Plank  Road  Co. 
PLEADING    AND    PRACTICE    AT 
:     LAW  (See  page  757).  739 


IN 


PLEADING    AND    PRACTICE 

EQUITY  (Seepage.  739). 
PLEDGE, 
POLICE  OFFICERS, 

See  Officers;  Railroad  Police. 
POLICE  POWERS, 

<See  Board  of  Health;  Constitution 
and  Constitutional  Law;  Crimi- 
nal Law  and  Procedure;  Munici- 
pal Corporations. 
POOR, 
POSTEA, 

See  Judgments;  Pleading  and  Prac- 
tice;  \~rrdicts. 
POSTHUMOUS  CHILD, 
POWERS, 

See  Constitution  and  Constitutional 
Law;  Devise  and  Legacy;  Execu- 
tors and  Administrators;  Munici- 
pal Corporations. 
POWER  OF  APPOINTMENT, 

See  Devise  and  Legacy;  Trusts  and 
Trustees;  Wilis. 
POWER  OF  ATTORNEY, 
POWER  OF  SALE, 
PRESCRIPTION, 
PRESUMPTION. 
PRIMARY  ELECTIONS, 

See  Elections. 
PRINCIPAL  AND  AGENT, 
PRINCIPAL  AND  SURETY, 
PRIORITIES, 

See  Accounts' and  Accounting;  Bank- 
ruptcy-, Corporations;  Creditors 
Bills;  Executions;  Fraudulent 
Conveyances;  Judgments;  Mech- 
anics Liens;  Mortgages;  Muni- 
cipal Corporations;  Receivers; 
Sales. 
PRIVILEGES, 

See  Attachments;  Attorney  and  So- 
licitor; Criminal  Law  and  Pro- 
cedure; Easements  and  Servitude; 
Evidence;  Libel  and  Slander; 
Licenses. 
PROBATE, 

See  Courts;   Orphans  Court;  Wills. 
PROCESS, 
PROFERT, 

PROMISSORY  NOTES, 
PROPERTY, 
PROPERTY.  TRIAL  OF, 

See  Executions;  Justices  Court. 
PUBLIC  NUISANCES, 

See  Criminal  Law  and  Procedure; 
Nuisances. 
PUBLIC  PARKS, 

See  Parks. 
PUBLIC  POLICY, 

See   Attorney  and  Solicitor;   Con- 
stitution     and      Constitutional 
Law;    Contracts;    Corporations; 
Municipal  Corporations. 
PUBLIC  ROADS, 

See  Highways;  Roads. 


QUARANTINE, 
See  Dower. 
QUIETING  TITLE. 
QUO  WARRANTO, 


7.37 
777 


7;;< 
7  s:, 


7m, 
789 
789 

790 


791 

795 


INDEX. 

Railroads  and  Canals.— Special  Verdicts. 


R 


Page 
796 


819 
819 

819 


Page 


RAILROADS  AND  CANALS, 
RAILROAD  CROSSINGS, 

See  Railroads  and  Canals. 
RAILROAD  POLICE, 
RATIFICATION, 
RECEIVERS, 
RECOUPMENT,  . 

See    Pleading    and    Practice,   (At 
Law). 
REDEMPTION, 

See  Mortgages;  Pledges;  Subroga- 
tion; Taxation. 
REGISTER, 

See  Evidence. 
REFERENCES  AND  REFEREES, 
See  Evidence;  Pleading  and  Prac- 
tice, (In  Equity). 
REFORMATION    OF    INSTRU- 
MENTS, 825 
REHEARING, 

See    Certiorari;    Courts;    Pleading 
and  Practice. 
RELEASE  AND  DISCHARGE,  828 

RELIEF  FUND, 

See  Railroads  and  Canals. 
RELIGIOUS  SOCIETIES,  829 

REMAINDERS,  830 

REMEDY  AT  LAW, 

See    Actions;    Highways;    Injunc- 
tions;     Mortgages;      Partition; 
Pleading  and  Practice. 
REMOVAL  OF  CAUSES, 

See    Pleading    and    Practice,  (At 
Law). 
RENTS 

See'  Accounts  and  Accounting; 
Guardian  and  Ward;  Husband 
and  Wife;  Landlord  and  Tenant; 
Partition;  Royalties;  Specific 
Performance. 
REPLEVIN,  831 

REPRIEVE,  832 

REPUTATION. 

See  Evidence;  Criminal  Law  and 
Procedure;  Libel  and  Slander. 
RES  ADJUDICATA, 

See  Judgments;  Pleading  and  Prac- 
tice. (In  Equity). 
REPAIRS,  833 

RESCISSION,  f?3 

RESIDENCE,  834 

RESTRICTIONS  IN  DEEDS, 

See    Deeds;    Conditions;    Convey- 
ances;   Covenants;    Trusts    and 
Trustees. 
RETRAXIT,  . 

See    Pleading    and    Practice.  (At 
Law). 
RIGHT  OF  ENTRY, 

See  Conditions;  Conveyances;  Cove- 
nants; Ejectment;  Landlord  and 
Tenant. 
RIGHT  OF  WAY, 

See  Conveyances;  Covenants;  Ease- 
ments and  Servitude;  Eminent 
Domain;  Railroads  and  Canals; 

RIPARIAN' RIGHTS,  835 

RIVERS, 

See  Injunctions;  Nuisances;  Pilots; 
Riparian  Rights. 


ROADS, 

See  Highways;  Road  Boards. 
ROAD  BOARDS, 
ROYALTIES, 
RULES, 

See  Pleading  and  Practice. 
RULE  TO  LIMIT  CREDITORS, 

See  Decedents  Estates;     Executors 
and    Administrators;     Orphans 
Court. 
RUTGERS  COLLEGE, 

See  Colleges. 
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SALARIES, 

See  Officers. 
SALES, 
SALE  BY  RECEIVER, 
See   Building   and   Loan  Associations; 

Corporations;  Sales. 
SALES  OF  LAND  LIMITED  OVER, 

See  Sales. 
SAVINGS  BANKS,  854 

SCHOOLS,  85° 

SECURITY  FOR  COSTS, 

See  Fees  and  Costs;  Pleading  and 
Practice. 
SEDUCTION,  858 

SELF-DEFENCE, 

See  Criminal  Law  and  Procedure. 
SENTENCE, 

See  Criminal  Law  and  Procedure. 
SERVICE  OF  PROCESS, 

See  Process. 
SERVITUDES, 

See   Abutting   Owners;   Easements 
and    Servitude;    Electric    Light 
Companies;     Railroads;     Street 
Railways. 
SET-OFF,  l°l 

SETTLEMENT,  M'° 

SEWERS, 

See  Drains  and  Drainage. 
SHADE  TREES, 

See  Trees. 
SHAM  PLEAS, 

See  Pleading  and  Practice. 
SHERIFFS,  860 

SHERIFFS  DEEDS, 

See  Sales. 
SHERIFFS  SALES, 

See  Executions;  Sales;  Mortgages. 
SIGNALS, 

See  Railroads  and  Canals. 
SIGN  BOARDS,  . 

See  Bill  Boards;  Municipal  Corpor- 
ations. 
SLANDER, 

See  Libel  and  Slander. 
SOLDIERS, 

See  Union  Soldiers. 
SOLDIERS  HOME, 

See  Union  Soldiers. 
SOLICITOR  AND  CLIENT, 

See  Attorney    and    Solicitor;    Ali- 
mony. 
SPECIAL  CASES, 

See  Verdicts. 
SPECIAL  VERDICTS, 
See  Verdicts. 
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SPECIFIC  PERFORMANCE,  861 

STATES, 

See  Boundaries. 
STATUTES,  874 

STATUTE  OF  FRAUDS, 

See  Frauds  and  Perjuries. 
STATUTE  OF  LIMITATIONS,  878 

STAY  OF  ACTION, 

See  Actions;  Pleading  arid  Practice. 
STIPULATIONS,  883 

STOCK  ASSOCIATIONS, 

See  Joint  Stock  Associations. 
STOCKS  AND  STOCKHOLDERS,       883 
STOP  NOTICES, 

See  Mechanics  Liens. 
STOPPAGE  IN  TRANSITU, 

See    Attachments;    Common    Car- 
riers; Sales. 
STREETS,  887 

STREET  RAILWAYS,  ss'i 

SUBROGATION,  909 

SUICIDE, 

See  Criminal  Law  and  Procedure; 
Insurance. 
SUMMARY  PROCEEDINGS, 

See   Certiorari;  Convictions;  Exe- 
cutions; Penalties. 
SUMMONS, 

See  Process. 
SUNDAY,  911 

SUPERIOR  SERVANT  RULE, 

See  Master  and  Servant. 
SURETIES,  912 

SURFACE  WATERS,  913 

SURPLUS  MONEYS, 

See  Judgment;  Mortgages. 
SURROGATES, 

See  Appeal;  Courts;  Jurisdiction; 
Wills 


TAXATION,  913 

TAX  DEEDS, 

See  Deeds. 
TAX  RECEIPTS, 

See  Ejectment. 
TAX  SALES, 

See  Taxation. 
TELEGRAPH  COMPANIES, 

See  Telephone  and  Telegraph  Com- 
panies. 
TELEPHONE  AND  TELEGRAPH 

COMPANIES,  933 

TENANTS  IN  COMMON,  935 

TENDER,  935 

TESTAMENTARY  CAPACITY, 

See  Wills. 
TITLE  INSURANCE, 

See  Actions;  Insurance. 
TIME, 

See  Sunday. 
TOWNS,  935 

TOWNSHIPS,  937 

TOWNSHIP  COLLECTORS, 

See  Townships. 
TRADE, 

See  Agreements  in  Restraint  of 
Trade. 
TRADE  FIXTURES, 

See  Fixtures. 
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TRADE-MARKS  AND  TRADE 

NAMES, 
TRADE  NAMES, 

See  Trade-marks  and  Trade  Names. 
TRADE  SECRETS,  nil 

TRADING  STAMPS,  945 

TREES,  945 

TRESPASS,  946 

TRIAL,  948 

TROVER  AND  CONVERSION,  957 

TROLLEY  COMPANIES, 

See  Street  Railways. 
TRUST  AGREEMENTS, 

See  Corporations;  Stocks  and  Stock- 
holders; Trusts  and  Trustees. 
TRUST  COMPANIES,  958 

TRUSTS, 

See  Agreements  in  Restraint  oj 
Trade. 
TRUSTS  AND  TRUSTEES,  959 

TUNNELS.  975 

TURNPIKES,  975 

TURNTABLES,  976 
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ULTRA  VIRES, 

See  Contracts;  Corporations;  Mar- 
tin Act. 
UNDUE  INFLUENCE, 
UNION  SOLDIERS, 
UNIVERSITIES, 

See  Colleges. 
USAGES  AND  CUSTOMS, 
USES, 

See  Trusts  and  Trustees. 
USURY, 
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VACANCIES, 

See  Boroughs;  Elections;  Officers. 
VARIANCE, 

See  Trials. 
VENDOR  AND  VENDEE, 
VENDOR'S  LIEN, 

See  Vendor  and  Vendee. 
VENDEE'S  LIEN, 

See  Vendor  and  Vendee. 
VENUE, 
VENDOR  AND  PURCHASER, 

See  Vendor  and  Vendee. 
VERDICTS, 
VETERAN  ACT, 

See  Union  Soldiers. 
VILLAGES, 

VOLUNTARY  ASSOCIATIONS, 
VOTING  TRUST, 
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WAGES, 

WAIVER, 

WALLS, 

See  Party  Walls. 
WARDS, 

WAREHOUSEMEN, 
WARRANTY, 

See  Insurance;  Sales. 
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WATER  AND  WATER  COURSES, 

WAYS, 
WERTS  LAW, 

See  Criminal  Law  and  Procedure; 
Intoxicating  Liquors. 
WHARVES, 
WILLS, 
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WITNESSES, 

iSee  Criminal  Law  and  Procedure; 
Evidence;  Fees  and  Costs;  Wills. 
WORDS  AND  PHRASES, 
WRITS, 

See  Assistance;  Attachments;  Certio- 
rari; Error;  Injunctions;  Man- 
damus; Ne  Exeat;  Process. 
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